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Weame  v.  Smith,  88  Wis.  418,  414 688, 689 
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Webb  V.  State,  9  Tex.  App.  480 230 
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V.  New  York  Cent,  ft  H.  R.  R.  Co.,  58  N. 

Y.  461-469 778 

V.  State  Harbor  Comn..  85  U.  8. 18  Wall. 
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Wedgwood  r.  Chicago  ft  N.  W.  R.  Co.,  41  Wis. 
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Weems  r.  McCaughan,  7  Smedes  ft  M.  428 345 
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Wescott  V.  CampbeU,  11  R.  I.  378 427 
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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


Enfifland. 

22  Hen.  VIII.  chap.  1.    Witnesses  to  wills 590 

34  Hen.  VIII.  chap.  5.    Witnesses  to  wills 600 

29  Car.  11.  fi  4    Statute  of  Frauds 143 

Chap.  8.    Wills 690 

3  ft  4  Wm.  rv.    Interest  as  part  of  damages..  466 

1845.   Railway  Clauses  Consolidation  Act 228 

43  ft  44  Vict.  chap.  42,  9 1.    Liability  for  injury 

to  feUow  servant  790 

United  States* 

Canititution. 

Art  1,  §  2.    Apportionment  of  representatives 

and  taxes 574 

fi  8,  d.  8.    Regulation  of  commerce.. 4^  551 
9,  par.  6.    Drawing  money  from  public 

treasurv  899 

10.   Protecting  obligation  of  oontiaotl    442 

Amend.  7.    Jury  trial 271 

18.    Servitude 642 

14.   Protecting  privileges  and  immuni- 
ties of  citizens 642 

fil.    Due  process  of  Law 442,786 

Statutes. 

1890,  July  2  (26  Stat,  at  L.  p.  209).    Anti-trust 

Law 660 

18  L.  R.  A. 


Staiutes  at  Large, 

VoL  2,  p.  287.    Indian  territory 842 

p.  743.    Missouri  territory 848 

8,  p.  545.   Admitting  Missouri  into  the 

Union 843 

Revised  Statutes. 

8  TIL    Maritime  Jurisdiction 223 

964.   Amendment  of  pleadings 202 

Alabama* 

Constitution,  1819, 
Art.  6,  8  18.    Legislative  divorce 98 

CJonttitution,  1861, 
Art.6,618.    Divorce : 98 

Ckmstituiion,  1865. 
Art.4,830.    Divorce 98 

Constitution,  1868. 
Art.4,8  30.    Divorce 98 

Constitution,  1875, 
Art  1,  8  24.   Eminent  domain 106 
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Art.i,§28.   Special  or  local  laws 96 

§25.    General  laws 98 

14,  §  7.   Compensation  for  property  taken 

under  eminent  doniain 166 

fi  21.    Baiiroads  and  canals,  public  hlich- 

ways 167 

Hauunir  cars  from  other  roads. . .  261 

Statutes. 

1876-76,  p.  249.    Railroad  corporations 160 

1885,  p.  115.    Liability  for  injury  to  fellow 

servant 790 

1888-80,  p.  lis.   Trial  in  condemnation  proceed- 
ings .... 168 

Feb.  18,  p.  361.    Divorce  law 96 

Code,  1876. 

H 1821-1850.    Railroad  incorporations 160 

Code,  1886. 

S1165.   Hauling  cars  from  otber  roads 261 

1566.    Assignments  for  creditors 207 

1581.  Intersection  of  railroads 160 

1582.  Two  railroad  tracks  crossing  each 

other 166 

fi§  1001, 1010.    Admeasurement  of  dower 426 

§1011.    Securing  payment  of  dower 427 

2822,  sub.  8.    Divorce;  voluntary  abandon- 

ment 06 

§§2382,2888.    Alimony 00 

§  2800.    Liability  for  injury  to  employ^ .... 4^  700 

8207.   Trial  in  condemnation  proceedings..  168 

8210.    .4d  Qfuod  damnum  proceedings 168 

8640.   Appeals  from  probate 168 


Statutes. 

1887,  Apr.  4.  Qualifications  necessary  to  en- 
able foreign  corporation  to  do 
business 207 

Mansfeld'a  Digest. 

Chap.  66,  §§  2644-15.    Improvements  by  occu- 

pantofland 272 

California. 

Constitution,  1879. 

Art.  4,  §  31.   Prohibiting  gift  of  public  money   746 

18,  §  4.   Tax  on  mortgage  Interest 468 

§  8.   Time  of  accrual  of  taxes 471 

Statutes. 

851,  March  25,  §  4.  Annulling  marriage  for  im- 

potence 880 

Citil  Code. 

§    58.   Annulling  marriage  for  defect 870 

82.   Annulling  marriage  for  fraud 370 

466,sub.5.    Railroad  in  street 511 

1041.    Duty  to  render  tenement  fit  f  or.occu- 

pation 266 

28ia    Rights  of  surety 470 

2840.    Rights  of  surety 470 

Potitieal  Code, 

§1101.  Election  ballots 722 

U97.  Marked  baUots T28 

1207.  Rejecting  irregular  ballot 722 

1208.  Irregular  ballot  rejected 722 

1887.  Road  tax 468 

2654.  Special  school  tax 468 

8627.  l&x  on  mortgage  interest 468 

8028.  Time  of  assessment  of  mortgage  inter- 

Qg^ __ 468 

3651.  Formof 'taxasse8Bm6nt''.I...'.lir.'.'.'.II  468 

8714.   Time  of  tax  levy 460 

8718.    Beginning  of  tax  lien 471 

8780.    Assessment  book  as  evidence 468 

Colorado* 

Constitution. 

Art.  5,  §  88.    Payment  of  money  from  public 

treasury 300 

10,  §16.   Levying  takes 401 

18  L.  R.  A. 


Statutes. 

1881,  Feb.  12  (Sess.  Laws  1881,  p.  280).  Trees....  3Q» 
March  14  (Sess.  Laws  1881,  p.  177).    Poison 

weed 390* 

1880,  Apr.  18  (Sess.  Laws  1880,  p.  85).    Bounty 

Law , 


Connecticut. 

Statutes. 
1880.   Form  of  ballot 724 

General  Statutes. 


§886.   Suit  by  trustee  of  express  trust ^ 

Designation  or 
Equity  Jurisdict 
boundary 86(( 


§§  2848, 2340.    Designation  of  oyster  grounds..   670 
P.  548,  §  33.    Equity  Jurisdiction  to  determine 


Florida. 

Constitution,  1868. 

Art.  4,  §20.   Impeachment 415 

5,  §18.   Removiil  of  tax  assessors 415- 

Constitution,  1885. 

Art.  8.  §  20.  Impeachment  of  officers 41!^ 

4,  §6.  Duty  of  governor 416 

§18.  Advisory  opinion  uf  the  governor  604 

15.  Suspension  of  officers 412 

21.  Filling  vacancies  in  office 50& 

6,  §  5.  Exclusion  of  unworthy  persons 

from  office 506 

«,§7.     Power  to  qualify  for  office., 506 

§16.    Tax  collectors 412 

16,  §  13.   Sureties  on  official  bond 606 

§14    Term  of  office 412,  Se<^ 

18,§ia    Expiration  of  term  of  tax  col- 
lector     412 

§  14.   Time  of  commencement  of  term 

of  office 412,606 

Statutes. 

1887,  chaps.  3741,  3744.    Liability  tor  injury  to 

fellow  servant 700 

1887,  June  7,  §  2&    Manner  of  voting 721 

1801,  June  10.   Revenue  Law;  lawyer^s  license 

tax 400* 

Betised  Statutes. 

§164,  sub.  6.    Right  to  pay  poll  taxes 417 

211.    Exclusion  of  unworthy  persons  ftt>m 

office 606 

214.    Ck>n  viction  of  felony  vacates  office 505' 

342.    List  of  electors 417 

§§  616, 617.    Amount  and  condition  of  bond  of 

tax  collector 606 

620,621.    Sureties  on  official  bond 60& 

Chap.  3704.  §  28.    Manner  of  voting 721 

P.  020.    Lawyer's  license  tax 4X» 

Oeorgfia.  ^ 

Statutes. 
1886,  p.  115.    Liability  for  injury  to  fellow  serv- 


ant 


TW 


Code,  187S. 
§  3006.    LiabiUty  for  injury  to  fellow  servant.    T9f^ 

Code,  188£. 

§1788.    Definition  of  dower 77 

2078.    Oarrier  to  receive  and  transport  goods 

promptly 827 

2288.    Ascertaining  intention  of  grantor 846 

2708.    What  incUided  in  covenant  of  general 

warranty 844 

2786.   Notice  of  dishonor  of  note  taken  after 

maturity 208^ 

846a    Verification  of  pleadings 208 

8470.   Amendments  to  pleadings 20S 

Cobb's  Digest. 

P.  17L   Power  of  h  usband  to  convey  lands  free 

of  dower  right 76 

Idaho. 

Revised  Statutes. 
§  4480,  sub.  7.    Exemptions  from  execution 687 


Cttatiokii. 
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niinois* 

Qmstitutum, 

Art.  8, 1 13.    Compensation  for  property  taken 

for  public  use 

S,  B  IS.    Juri^aiction  of  county  courts 

a,  8  3.      Prohibitinir  use  of  public  fund  for 
sectarian  purposes 

Statvte$. 

1877,  May  22,  p.  116.    Assignments  for  creditors 
189S«Junelo.    Traininir  schools 

Beeised  Statutes,  1874. 

<:bap.  24,  8  88»  art.  0.    Supplemental  petition  to 

assess  benefits  in  con- 
demnation case 

i  167.   Benefits  In  condemnation  case 

Becised  Statutes,  1891, 
Chap.  80, 8 18.-.  Conveyances;  devise  to  trus- 


84,  IS. 

§23. 

24. 


Power  of  county  to  sue 

Powers  of  county  board 

Power  of  county  to  own  prop- 
erty  

County  tax  levy 

County  Jails,  etc 

Recording  chattel  mortgages. . 

107,«fl4.    Support  of  poor 

128.    County  poor  bouse 

Starr  db  CurtU^  Statutes, 

ToL  1,  p.  460.   Power  of  municipality  to  estab- 
lish market 


26. 

26. 


491 
481 


804 

44B 
44B 

448 
44« 
448 
294 
448 
448 


109 


Art.  L.  I  12. 


8. 
10. 


16. 

2. 

4^ 

&. 

6. 
2. 
L 


Indiariufc. 

Constitution.- 

Guaranteeing  remedy  by  due 

course  of  law 

Cruel  and  unusual  punishment 

Composition  of  legislature 

Enumeration  of  population 

Apportionment  of  legislators.. 

Representative  districts 

Common  school  fund 

Taxing  power 

Statutes. 

1887.   Ciiaracter  of  ballots 

lBf9,  Haroh  8.    Apportionment  Act 

S.liS.    Bngine  bell  and  whistle 
arch  6.    Apportionment  Act 

1889,  March  9.    Notification  as  to  time  of  ar- 
rival and  departure  of  trains 

Apportionment  Act 

Assessment  and  taxation  of 
railroad  property 

BetDised  Statutes,  1881, 

i  66.    Petitions  for  rehearing 

1«88.    Method  of  raising  objection  to  proceed- 
ing by  information 

2178.    Penalty  for  failure  to  signal  approach 

to  crossing 

4020.    Engioebell  and  whistle 

Attomey-goneral  to  prosecute  and  de- 
fend suits 

Attorney-general  to  attend  to  interests 

of  state 

Pklse  tax  list  or  schedule 

EUiotfs  Supplement, 
436.    WhiteCap  Act 

Iowa* 

Statutes. 


1891,  March  5. 
March  6. 


fit. 


135L   Occupying' Claimants*  Law 

laei  chap.  169.    iJabillty  for  Injury  to  fellow- 

servant  

Code,   1861. 
Validity  of  assignment  by  Insolvent 

Code,  1880, 

liability  for  injury  to  fellow  servant. 

Service  on  corpoi^<!*oo 

Bxdudimr    period    of    nonresidence 

from  limitation  oeriod 

8IIL  Service  on  railroad  corporation 

1BL.R.A. 


fiaar. 

2612. 


736 
777 
578 
678 
678 
578 
606 
740 


721 
569 
506 

569 

604 
569 

784 


679 

776 

506 
505 

679 

580 
506 

776 


274 
799 

297 

709 


Con^tution, 

Art.l«§10L    Rights  of  accused  person 843 

§18.    Due  course  of  law 648 

8,  §  8.   Supreme  court,  original  Jurisdic- 
tion    843 

Statutes, 

1874,  chap.  93.   Uabllity  for  injury  to  fellow 

servant 799 

1885h    Abatement  of  liquor  nuisance 656 

1889,  chap.  257.    Prohibiting  trusts  and  com- 
binations     660 

Citil   Code,  1868, 
1 603.   Practice  in  cases  unprovided  for 848 

CivU  Code,  1868. 
§  727.   Practice  in  oases  unprovided  for 843 

Code  of  Civil  Procedure. 
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S.   H.    FULLERTON  et  al,,  Plff^,  in  Brr., 

V, 

W.  R.  HILL,  Impleaded,  etc. 

( Kan ^ 

*1.   A  stranger  to  a  promiflsory  note* 
who  writes  his  name  across  the  back 

thereof  before  It  is  delivered  to  the  payee,  incurs, 
prima  facie,  the  lliibiliiy  of  the  guarantor. 

S.   But  parol  proof  may  be  received  to 

*  Headnotee  by  Strang,  C. 


show  the  exact  liability  of  such  indorser. 
by  showing'  the  agreement  and  understanding  of 
the  parties  at  the  time  of  such  indorsement. 

(April  9. 1802.) 

ERROR  to  the  District  Court  for  Graham 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enforce  de- 
fendant's alleged  liability  on  a  promissory  note. 
Ajffinned. 

The  facts  are  stated  in  the  commissioner's 
opinion. 


fiCyrE.—IAahUtty  of  a  gti'anger  who  indorsee  com- 
mercial paper  before  delivery. 

Aa  to  the  nature  of  the  liability  of  one  who  in- 
dorses a  negotiable  note  before  delivery  to  the 
payee  there  is  considerable  diversity  of  opinion 
among  the  courts  of  the  different  states.  In  some 
of  the  states  such  an  indorser  is  prima  facie  re- 
garded as  a  guarantor,  in  others  an  indorser,  and 
in  others  a  joint  promisor.  « 

In  the  following  cases  such  an  indorser  is  re- 
garded as  a  guarantor:  Perkins  v.  Catlin,  11  Conn. 
212,  39  Am.  Dec.  282;  Rauson  v.  Sherwood,  28  Conn. 
437;  lUiodes  v.  Seymour,  86  Ck>nn.  1;  Thacher  v. 
Stevens,  46  Conn.  666:  Camden  v.  McKoy.  4  111.  487, 
88  Am.  Dec.  91;  Webster  v.  Cobb,  17  Dl.  469;  Park- 
hur^t  v.  Vail.  73  111.  845:  Firman  v.  Blood.  2  Kan. 
496;  Arnold  v.  Bryant,  8  Bush,  668:  Van  Doren  v. 
Tjader,  1  Nev.  380,  90  Am.  Deo.  498;  Greenough  v. 
.Smeiid,80hio  St.  415:  Champion  v.  Griffith,  13  Ohio, 
23K:  State  v.  Boring,  15  Ohio,  516:  Watson  v.  Hurt,  6 
Gratr.  633:  Orrick  v.  Colston,  7  Gratt.  189. 

And  in  the  following  as  an  indorser:  Riggs  v. 
Waldo,  2  Cal.'487,  56  Am.  Dec.  856;  Jones  v.  Good- 
win. :i»  Cal.  493,  2  Am.  Rep.  473;  Fessenden  v.  Sum- 
mers, 62  CaJ.  486:  Moore  v.  Cross,  19  N.  Y.  227,  75 
Am.  Dec.  326:  B^con  v.  Bumham,  37  N.  Y.  614; 
Phelps  v.  Visoher.  50  N.  Y.  69, 10  Am.  Rep.  438;  Pear 
V.  Dunlap,  1  G.  Greene,  831;  Slack  v.  Kirk,  67  Pa.  380, 
5  Am.  Rep.  438;  Bllbert  v.  Flukbelner.  68  Pa.  247,  8 
Am.  Itop.  176. 

While  the  following  cases  regard  him  as  a  joint 
maker,  or  surety:  Killian  v.  Ashley,  24  Ark.  515, 91 
Am.  Dec.  519;  Heise  v.  Bumpasb,  40  Ark.  547;  Gilpin 
V.  Mnrley,  4  Houst  (Del.)  284;  Massey  v.  Turner,  2 
Houst.  (Del.)  79;  Collins  v.  Everett,  4  Ga.  273;  Camp 
v.  Simmons,  62  Ga.  73;  Lawrence  v.  Oakey,  14  La. 
389:  Chom  v.  Merrill,  9  La.  Ann.  533:  Collins  v.  Foist, 
20  La.  Ann.  348;  Leonard  v.  Wilde,  36  Me.  265:  Childs 
v.  Wyman,  44  Me.  441, 69  Am.  Dec.  Ill;  Ives  v.  Bos- 
ley,  33  Md.  282,  6  Am.  Rep.  411;  Walz  v.  Alback,  37 
Md.  404;  Wetherwax  v.  Paine,  2  Mich.  559;  Roths- 
child \,  Griz,  81  Mich.  160, 18  Am.  Rep.  171;  Moyna- 
han  V.  Hanaford,  42  Mich.  829;  Pierse  v.  Irvine.  1 
Minn.  377;  Stein  v.  Passmore,  25  Minn.  256;  Schneider 
V.  Schiffman,  20  Mo.  571:  Martin  v.  Boyd,  11  N.  H 
386,  85  Am.  Dec.  601;  Currier  v.  Fellows,  27  N.  H. 
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889;  Baker  v.  Robinson,  63  N.  C.191:  Perkins  v.  Bar- 
stow,  6  R.  L  507;  Carpenter  v.  Oaks.  10  Rich.  L.  17; 
McCreary  v.  Bird,  12  Rich.  L.  564;  Cook  v.  South- 
wick,  9  Tex.  615,  60  Am.  Dec.  181;  Strong  v.  Riker, 
16  Vt.  557;  Sylvester  v.  Downer.  20  Vt.  855:  Western 
Boatmen  *s  Bene  v.  Asso.  v.  Wolff,  45  Mo,  105;  Sey- 
mour V.  Farrell,  51  Mo.  95;  Mammon  v.  Hartman, 
51  Mo.  168:  Cahn  v.  Dutton,  60  Mo.  297;  Cayuga 
County  Nat.  Bank  v.  Dunklin,  29  Mo.  App.  442;  La- 
tham V.  Houston  Flour  Mills,  68  Tex.  127;  Rey  v. 
Simpson,  68  U.  S.  841, 16  L.  ed.  280;  Good  v.  Martin. 
95  U.  S.  90,  24  L.  ed.  341;  Carpenter  v.  McLaughlin. 
12  R,  I.  270;  Stevens  v.  Parsons.  6  Now  Eng.  Rep. 
644,  80  Me.  861;  Schroeder  v.  Turner,  11  Cent.  Rep. 
547,  68  Md.  506. 

But  one  who  indorses  a  note  payable  to  the  order 
of  the  maker  and  by  him  indorsed  in  blank  be- 
comes liable  ns  indorser  only;  the  rule  that  one  not 
a  party  to  the  note  who  puts  his  name  on  it  is  pre- 
sumed to  have  done  so  as  surety,  does  not  apply  in 
that  case,  nor  is  it  material  that  the  note  is  dis- 
counted by  the  maker  and  the  proceeds  applied  for 
the  indorser.  H.  B.  CJaflin  Co.  v.  Feibleman,  44 
La.  'Ann.  — ;  Bigelow  v.  Colton,  13  Gray.  309.  74 
Am.  Dec.  633;  First  Nat.  Bank  of  St.  Charles  v, 
Payne  (Mo.)  July  2,  1892 ;  Williams  v.  Merchants 
Nat.  Bank  of  Kansas  City.  67  Tex.  606;  Helden- 
heimer  v.  Blumenkron,  56  Tex.  806. 

In  KlUian  v.  Ashley,  24  Ark.  511, 91  Am.  Dec.  519, 
it  was  said  that  if  the  defendant  indorsed  the  note 
at  the  time  it  was  executed  he  was  bound  as  secur- 
ity for  the  payment  as  fully  as  if  his  name  had  been 
written  immediately  under  that  of  the  principal. 
The  mere  fact  that  the  name  was  written  on  the 
back  of  the  instrument  did  not  change  the  nature 
of  the  liability;  It  was  not  the  making  of  a  new 
contract,  but  simply  becoming  security  for  the 
payment  of  the  one  being  made. 

Of  an  Indorser  before  delivery  of  a  negotiable 
note,  Shaw,  Ch.  J.,  in  Chaffee  v.  Jones,  19  Pick.  263, 
says:  *'  He  Is  not  liable  as  an  indorser  for  the  note 
Is  not  negotiated,  or  title  made  to  it  through  his  in- 
dorsement, nor  as  guarantor,  because  there  Is  no 
separate  or  distinct  consideration;  but  he  meant  to 
give  security  and  validity  to  the  note  by  his  credit, 
and  promised  to  pay  It  if  the  promisor  does  not, 
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Apr., 


Messrs.  W.  W.  Outkrie  and  W.  F.  Guth- 
rie for  plain  tiffs  id  error. 
Mr.  Z.  C.  Tritt  for  defendant  in  error. 

Stranfc*  C,  filed  the  following  opinion: 
This  action  was  brought  by  the  plaintiffs,  as 
plaintiffs  in  the  court  below,  upon  a  promis- 
sory note  executed  to  them  by  A.  L.  Dunn- 
woody  and  Mary  Dunnwoody,  and  indorsed 
by  the  defendant  W.  R.  Hill.  The  action  was 
also  'for  the  foreclosure  of  a  real  estate  mort- 
gage given  by  A.  L.  Dunnwoody  and  wife  to 
secure,  in  part,  said  nole.  Hill  answered  and 
alleged  that,  at  the  time  he  indorsed  the  note, 
he  did  so  only  upon  the  special  agreement  with 
the  plaintiffs  and  the  other  defendants  that,  if 
he  would  indorse  the  note,  they  would,  when 
one  half  the  amount  of  said  note  was  paid, 
surrender  said  note,  and  take  a  new  note  for 
the  balance,  secured  by  a  mortgage  to  be  given 


by  the  Dunn  woody  s  upon  certain  real  estate. 
He  also  says  that,  subsequent  to  his  indorse- 
ment of  the  note,  one  half  of  said  note  was 
paid,  and  the  mortgage  was  given  by  the  Dunn- 
woodys,  and  taken  by  the  plaintiffs  as  agreed, 
but  that,  mstead  of  surrendering  the  old  note 
and  taking  a  new  one,  the  plaintiffs  retained 
the  old  note  and  took  the  mortgage  as  security 
for  the  balance  due  thereon.  A  replv  was' 
filed,  denying  generally  the  allegations  of  Hill's 
answer,  and  the  case  went  to  trial  on  the  issue 
made  bv  Hill.  Judgment  was  taken  for  plain- 
tiffs against  A.  L.  and  Mary  J.  Dunnwoody 
for  the  balance  due,  and  the  mortgage  was 
foreclosed.  The  trial  was  by  the  court,  which 
found  in  favor  of  Hill,  that  he  was  not  liable 
on  the  note,  and  he  recovered  judgment  for 
his  costs.  Motion  for  new  trial  was  overruled, 
and  the  plaintiffs  bring  the  case  here,  and  al- 
lege for  error  the  overruling  by  the  court  of 


and  that  upon  the  original  oonsideration,  and 
therefore  he  is  a  promisor  and  surety:  and  It  to  im- 
material to  this  purpose  on  what  part  of  the  note 
he  places  his  name.** 

The  Massachusetts  courts  adopted  a  very  strin- 
gent rule  and  held  that  one  who  indorsed  a  note 
before  delivery  was  liable  as  an  ori^nal  promisor, 
and  parol  evidence  was  not  admissible  to  show  that 
such  was  not  his  real  contract.  Way  v.  Butter- 
worth,  106  Mass.  600:  Union  Bank  of  Weymouth  v. 
Willis,  8  Met.  604:  Brown  v.  BuUer,  09  Mass.  179: 
Allen  V.  Brown,  l^  Mass.  77;  Gilson  v.  Stevens 
Mach.  Co.  124  Mass.  546. 

But  by  Mass.  8tat.  of  1B74,  chap.  404,  it  was 
provided  that  ''all  persons  beoominir  parties  to 
promissory  notes  payable  on  time  by  a  siiniature 
in  blank  on  the  back  thereof  shall  be  entitled  to 
notice  of  the  non-payment  thereof  the  same  as  in- 
dorsers." 

Distineiion  betveen  negotiable  and  non-negotialie 

instruments. 

The  New  York  courts  have  made  a  distinction 
between  cases  where  notes  have  words  of  negotia- 
bility and  where  they  have  not,  and  whilst  admit- 
ting the  signer^s  liability  as  original  promisor  in 
the  latter,  they  maintain  that  in  the  former  he  is 
only  chargeable  as  indorser.  Dean  v.  Hall,  17 
Wend.  214;  Seabury  v.  Hungerford,  2  Hill,  80;  Hall 
V.  Newcomb,  7  Hill.  41ft,  42  Am.  Deo.  82;  Ellis  v. 
Brown,  ft  Barb.  282;  Watorbury  v.  Sinclair.  26  Barb. 
456:  Phelps  v.  Vischer,  GO  N.  T.  60, 10  Am.  Rep.  438. 

In  New  York  it  is  the  settled  law  that  a  person 
making  such  an  indorsement  is  presumed  to  have 
intended  to  become  liable  as  second  indorser,  and 
that,  on  the  face  of  the  paper,  without  explana- 
tion, he  is  to  be  regarded  as  second  Indorser,  and 
therefore  not  liable  on  the  note  to  the  payee, 
(Coulter  V.  Richmond,  59  N.  Y.  478, 

In  this  case  the  defendants  intestate  had  indorsed 
the  note  at  the  request  of  the  maker  to  enable  the 
latter  to  purchase  from  the  payee  United  States 
bonds.  For  three  years  prior  to  the  malbng  of  this 
note  the  maker  had  borrowed  the  same  bonds,  giv- 
ing as  security  on  each  occasion  his  note  signed  by 
the  indorser  as  security.  It  was  held  a  legitimate 
inference  that  the  indoreer  knew  the  purpose  of 
the  note,  and  that  it  was  given  to  obtain  credit. 

In  Bacon  v.  Bumham,  37  N.  Y.  614,  it  was  held 
that  where  a  person  indorsed  a  note,  payable  to 
another  or  order,  the  legal  presumption  was  that 
he  stood  in  the  position  of  a  subsequent  indorser 
to  the  payee;  and  that,  there  being  no  proof  show- 
ing him  in  a  diflTerent  position,  the  payee  could 
not  I'ecover  against  him,  and  further  that  no  right 
of  action  could  be  acquired  by  transfer,  from  the 
payee. 
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In  Hall  v.  Newcomb,  supra^  the  chancellor  said: 
''The  question  for  our  consideration  is  whether  a 
person  who  puts  his  name  in  blank  upon  the  hack 
of  a  negotiable  note,  which  is  drawn  in  such  a  form 
that  he  may  be  charged  as  indorser  in  the  usual 
mode,  if  a  demand  is  made  and  notice  of  non-pay- 
ment given,  can  be  charged  as  a  general  surety 
without  such  demand  and  notice,  by  parol  evidence 
merely." 

•*Where  a  note  is  made  payable  to  an  lndi\idual 
or  his  order,  and  is  indorsed  by  him  in  blank,  and 
in  that  situation  is  presented  to  another  person  tor 
his  accommodation  indorsement,  who  indorsee  it 
accordingly,  the  legal  effect  of  his  indorsement  in 
to  make  him  liable  in  the  character  of  second  in- 
dorser merely;  and  he  can  in  no  event  be  made  le- 
gally liable  to  the  first  indorser.    And  If  the  maker, 
or  the  first  indorser,  or  any  other  person  into  whose 
hands  the  note  might  subsequently  come,  should,, 
without  the  consent  of  the  second  indorser,  fill  up 
the  first  indorsement  specially,  without  recourse 
to  such  first  indorser,  so  as  to  deprive  tlie  second 
indorser  of  his  remedy  over  in  case  he  should  be 
compelled  to  pay  the  note.  It  would  be  a  grosa 
fraud  upon  him,  if  not  a  forgery.    But  when  such 
a  note  is  presented  to  the  accommodation  indorser, 
and  IS  indorsed  by  him  without  having  been  previ- 
ously indorsed  by  the  person  to  whose  order  the 
same  is  made  payable,  the  latter  may,  at  the  tlmo 
he  puts  his  indorsement  upon  it,  indorse  it  speciaU 
ly  without  recourse  to  himself;  so  as  to  leave  the 
second  indorser  liable  to  any  person  into  whose 
hands  it  ma3'  subsequently  come  for  a  good  con- 
sideration, and  without  any  remedy  ovor  against 
the  first  indorser.    Or,  if  the  object  of  the  second 
indorser  was  to  enable  the  drawer,  as  in  this  case^ 
to  obtain  money  from  the  payee  of  the  note,  u|>on 
the  credit  of  such  accommodation  indorser,   he 
may  indorse  it  in  the  same  way  without  reoourse; 
and  by  such  Indoiisement  may  either  make  it  pay- 
able to  the  second  indorser  or  to  the  bearer.    And 
such  original  payee  may  then,  as  the  legal  holder 
and  owner  of  the  note,  recover  thereon  against 
such  second  Indorser,  upon  a  declaration  stating 
such  special  indorsement  by  him  and  subsequent 
indorsement  of  the  note  to  him  by  the  second  in- 
dorser.   Or  he  may  recover  on  the  common  money 
counts,  under  the  statute,  by  serving  a  copy  of  the 
note,  and  of  the  indorsement  so  made  thereon,  with 
his  declaration.    But  as  the  second  indomer.  If  he 
has  not  waived  notice  of  the  demand  of  and  non> 
payment  by  the  maker,  cannot  be  made  liable  upon 
his  indorsement  without  proof  of  such  demand  nufl 
notice,  the  plaintiff  at  the  trial  must  prove  the 
same,  or  he  cannot  recover.*^ 

Jud(7c  Daniel  in  his  work  on  Negotiable  Instru 
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tlie  objection  to  the  reception  of  evidence  un- 
der tbe  answer  of  defendant  Hill.  And,  iee- 
ondly,  they  allege  that  the  court  permitted  Hill, 
over  their  objection,  to  introduce  evidence  in 
proof  of  a  concurrent  parol  agreement  limiting 
his  written  liability  on  tbe  note  sued  on. 

The  first  inquiry  in  this  case  is,  What  is  tbe 
ebaracter  of  Hill's  liability  on  tbe  note  sued  on? 
Hill  was  a  stranger  to  the  note.  What  liabil- 
ity did  be  incur  by  writing  his  name  across 
tbe  back  thereof?  This  question  was  settled, 
in  this  state,  at  a  very  early  day.  In  the  case 
of  Firman  v.  Blood,  2  Kan.  497,  this  court  de- 
clares that  tbe  liability  incurred  by  an  irregu- 
lar indorsement  of  a  promissory  note,  that  is, 
the  writing  of  his  name  by  a  stranger  to  the 
note  across  tbe  back  thereof,  is  prima  facie 
that  of  a  guarantor.  Judge  Kingman,  deliv- 
ering tbe  opinion  of  tbe  court,  says:  "If  the 
note  is  designed  for  the  payee,  then  be  cannot 


ments,  9  714,  says:  "  It  would  seem  to  us  that  such 
a  party  ought  to  be  regrarded  as  a  first  indor^er.  If 
he  intended  to  be  a  second  Indorser,  he  should  have 
refrained  from  putting  his  name  In  the  note  until 
it  was  first  indorsed  by  the  payee.  By  plaoiofr  it 
first  be  enables  the  payee  to  place  his  own  after- 
wards: and  prima  facie  the  facts  would  seem  to 
indicate  such  intention.  There  is  nothing  in  the 
objection  that  there  is  no  title  In  him  to  indorse 
away.  Prior  parties  could  not  be  sued  without 
payee^s  Indorsement;  but  he  being  an  indorser  can 
be  sued  by  any  one  deriving  title  under  him.  In 
fact,  his  position  seems  to  render  his  liability  strict- 
ly analogous  to  that  of  the  drawee  of  a  bill  upon 
tbe  maker  In  favor  of  th<^  payee;  and  so  to  regard 
him  simplifies,  as  it  seems  to  us,  a  question  which, 
unless  such  analogy  be  followed,  is  exceedingly 
complicated  and  difficult.^* 

In  Indiana,  also,  this  distinction  between  negotia- 
ble and  non-negotiable  instruments  is  declared. 
In  WelJs  V.  Jackson,  6  Black f.  40,  the  leading  case 
in  Indiana,  it  was  held  that  where  a  third  person 
wrote  his  name  on  the  back  of  a  note  not  negotia- 
ble as  an  inland  bill  of  exchange,  prior  to  or  at  the 
time  of  its  inception,  without  any  agreement  ex- 
pressing the  real  nature  of  the  obligation  intended 
to  beassumed,he  thereby  conferred  authority  on  the 
payee  to  treat  him  as  a  surety  or  joint  promisor; 
while  a  similar  act  in  respect  to  a  note  negotiable 
as  an  inland  bill  ot  exchange  subjected  the  person 
so  signing,  presumably  to  the  liability,  as  well  as 
the  privileges  and  immunities  of  an  indorser. 

The  following  cases  sustain  this  rule  and  settle 
the  law  in  that  state :  Pool  v.  Anderson,  1  L.  R.  A. 
712, 116  Ind.  88;  Moorman  v.  Wood,  117  Ind.  144;  De- 
Pauw  V.  Bank  of  Salem,  10  L.  R.  A.  40, 128  Ind.  568: 
Kealing  v.  Van  Sickle,  74  Ind.  SSO;  Houck  r.  Gra- 
ham, 3  West  Rep.  070, 106  Ind.  196:  Good  v.  Martin, 
96  U.  8. 96, 24  L.  ed.  848;  Knopf  v.  Morel,  10  West. 
Rep.  812,  111  Ind.  670. 

In  Rothschild  v.  Grix,  81  Mich.  150, 18  Am.  Rep. 
171,  Graves,  Ch.  J.,  criticised  the  rule  which  recog- 
nizes a  distinction  between  negotiable  and  non- 
negotiable  instruments,  in  the  following  words : 
"If  not  misapprehended,  it  makes  the  backer^s  un- 
dertakings, when  entered  into,  assume  the  charac- 
ter of  an  indorser^s  contract,  or  that  of  the  contract 
of  an  original  promisor,  according  to  whether  the 
note  does  or  does  not  contain  words  which  permit 
the  paper  to  be  rendered  negotiable,  and  it  neither 
regards  any  extrinsic  arrangement  or  understand- 
ing bearing  on  the  quality  of  the  undertaking,  or 
the  circumstances  that  when  the  backer^s  con- 
tract is  complete,  and  defined  by  delivery  to  the 
payee,  the  words  of  negotiability  still  remain  dor- 
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be  held  as  an  indorser.  He  is  a  stranger  to  the 
note.  He  must  be  beld  either  as  an  original 
promisor  or  guarantor.  Holding,  then,  that, 
m  settling  this  question  for  the  first  time,  it  is 
well  to  follow  those  decisions  that  seem  best 
to  interpret  the  original  understanding  of  the 
parties,  we  think,  in  the  absence  of  proofs 
Wilder  and  Morrow  should  be  held  as  guar- 
antors." Wilder  and  Morrow,  strangers  to  the 
note,  had  written  their  names  across  tbe  back 
of  said  note.  They  sustained,  prima  facie, 
tbe  same  relation  to  the  note  sued  on  in  that 
case  that  Hill  does  to  the  note  sued  on  in  this 
case.  The  case  of  Fuller  v.  8eott,  8  Kan.  25, 
follows  tbe  Firman  Case.  In  that  case  it  is 
said:  '*The  indorsement  of  the  name  of  a  third 
person  upon  the  back  of  a  promissory  note  is 
prima  facie  evidence  of  a  contract  of  guar- 
anty." In  tbe  case  of  WhittenhaU  v.  Korber, 
12  Kan.  620,  tbe  Firman  Case  is  again  recog- 


mant,  and  the  note  without  an  indispensable 
quality  to  make  It  presently  negotiable.  Now, 
the  backer^s  contract  takes  effect  simultaneously 
with  that  of  the  party  who  signs  upon  the  face, 
and  the  right  of  the  payee  aurainst  each  inures 
at  the  same  time.  The  note,  it  is  true,  then  contains 
words  of  negotiability,  but  th«y  are  without  func- 
tion. They  have  a  potential  force  only.  The  note 
is  still  not  in  shape  to  be  negotiable,  and  cannot  be 
negotiable,  until  the  payee,  or  one  in  his  shoes, 
elects  to  indorse.  The  effect  of  putting  in  the 
words  of  negotiability  not  being  to  constitute  the 
paper  presently  negotiable,  but  to  convey  to  the 
payee  and  his  privies  the  power,  to  be  exercised  at 
their  election,  to  invest  it  with  negotiabili  ty .  Still . 
the  contract  relation  of  the  backer  to  the  payee  is 
constituted  at  the  outset  If  the  backer's  attitude 
to  the  payee  is  not  then  that  of  indorser,  it  cannot 
grow  into  it  by  mere  lapse  of  time.  The  possibil- 
ity that  the  note  may  b?  made  subject  to  an  in - 
dorser*s  contract  does  not  make  It  subject  thereto 
when  it  is  delivered.  The  payee  may  choose,  un- 
der the  right  exclusively  vested  in  him,  not  to  in- 
dorse at  all;  and  if  such  is  his  choice  the  paper  will 
never  come  into  a  negotiable  state.'' 

In  Connecticut  the  indorsement  in  blank  of  a 
negotiable  note  by  a  third  person  for  tbe  lietter 
security  of  the  payee,  prima  facie  imports  the 
same  contract  as  the  blank  indorsement  of  a  note 
not  negotiable.  Perkins  v.  Catlin,  11  Conn.  2ia  29 
Am.  Dec.  282;  Ranson  v.  Sherwood,  26  Gonn.  487. 

Presumption  as  to  dale  o/  isignature. 

An  indorsement  by  a  stranger,  if  without  date, 
is  presumed  to  have  been  made  at  the  Inception  of 
the  note.  Gilpin  v.  Marley,  4  Houst.  (Del.)  284: 
Cook  v.  Southwlok,  9  Tex.  815,  00  Am.  Dec.  181 : 
Webster  v.  Cobb,  17  lU.  450. 

The  4efendant's  signature  on  the  back  of  the 
note  had  the  same  effect  to  make  him  an  original 
promisor  as  if  he  had  signed  on  its  face,  and  there 
being  no  other  date  than  the  date  of  the  note,  the 
presumption  is  that  he  signed  It  when  the  maker 
did,  or  agreed  to  sign  it,  and  subsequently  did  so, 
in  pursuance  of  such  an  agreement.  Childs  v.  Wy- 
man,  44  Me.  488,  09  Am.  Dec.  Ill:  Leonard  v. 
Wildes,  86  Me.  265. 

But  oral  evidence  is  admissible  to  show  when  the 
indorsement  was  made.  Good  v.  Martin,  96  U.  S. 
90,  24  L.  ed.  341 :  Bssex  Co.  v.  Edmands,  12  Gray,  275, 
71  Am.  Dec.  758. 

Indention  of  the  parties  controls  ItabUitu, 

A  stranger  who  writes  his  name  on  the  back  of  a 
promissory  note  before  it  is  delivered,  whether 
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nized,  and  referred  to  as  stating  the  law  on  this 
question.  See  also  Sarbach  v7  Jones,  20  Kan. 
497;  Withers  v.  Berry,  25  Kan.  873;  Talley  v. 
Burtis,  45  Kan.  151,  and  cases  there  cited. 

The  liability  of  Hill  being  fixed,  prima  fa- 
cie, as  that  of  guarantor,  instead  of  that  of 
commercial  indorser,  parol  testimony  may  be 
(riven  to  show  his  exact  relation  to  the  other 
parties  to  the  note,  and  the  exact  liability  as- 
sumed by  him  when  he  put  his  name  thereon. 
Firman  v.  Blood,  supra:  "The  difference  is 
this:  in  Massachusetts  he  is  presumed  to  bean 
original  promisor,  in  Ohio  he  is  presumed  to 
le  a  guarantor;  but  in  either  state  parol  evi- 
dence is  received  to  rebut  the  presumption,  and 
show  what  liability  it  was  intended  he  should 
assume,  and  what  relation  he  should  sustain 
lO  the  paper."    In  Fuller  v.  Scott,  8  Kan.  25, ' 


the  court  says:  "The  liability  incurred  by  a 
stranger  to  a  promissory  note,  by  writing  his 
name  across  the  back  thereof,  is  that  of  an  im- 
plied guaranty  unless  the  same  is  inconsistent 
with  the  understanding  of  the  parties;  clear] v 
recognizing  the  right  to  show*  by  parol  proof, 
the  exact  liability  so  incurred,  according  to 
the  understanding  of  the  parties,  at  the  time 
of  the  indorsement  and  delivery  of  the  note. 
In  Withers  y.  Berry,  supra,  one,  a  stranger  to 
a  note,  who  had  written  bis  name  across 
the  back  thereof,  was  permitted,  when  sued 
thereon,  to  show  that,  at  the  time  the  note 
became  due,  the  maker  thereof  was  solv- 
ent, and  that  the  note  could  have  been  collected 
of  him  by  the  exercise  of  reasonable  diligence 
but  that  afterwards  the  maker  became  insolv- 
ent;" and  such  showing  was  held  a  good  de- 


It  be  neflrotiable  or  non-neflrotiable,  acoordin^r  to  the 
law-merohant,  does  so  in  order  to  give  the  maker 
credit  or  the  note  currency,  and  with  the  intention 
to  pledgre  himself  in  some  shape  for  its  payment. 
EUbert  v.  Finkbeiner,  68  Ph.  248,  8  'Am.  Rep.  176; 
Pool  V.  Anderson,  1  L.  B.  A.  712, 116  Ind.  88. 

It  is  sufficient  that  the  indorser  knows  that  a 
credit  Is  to  be  obtained  of  the  payee,  and  it  is  not 
necessary  that  he  should  know  the  precise  nature 
of  it.    Coulter  v.  Richmond,  50  N.  Y.  478. 

The  effect  of  an  indorsement  before  delivery  de- 
pends upon  the  party *b  intention.  Boteler  r.  Dex- 
ter, 19  Wash.  L.  Rep.  874. 

The  liability  of  oue  whose  name  appears  upon  a 
promissory  note,  no  matter  when  or  where  it  is 
written  or  what  the  character  of  the  note  is,  must 
depend  upon  a  contract  which  is  either  expressed 
in  words  or  Implied  by  Jaw.  Seymour  v.  Mickey,  15 
Ohio  St.  515. 

The  act  constitutes  a  contract  which  is  to  be  con- 
strued in  such  a  way  as  to  render  it  available  to 
carry  into  effect  the  intention  of  the  parties,  con- 
sistent with  settled  rules  of  law.  Good  v.  Martin, 
95  IT.  S.  90,  24  U  ed.  34J :  Rey  v.  Simpson,  68  U.  S. 
341, 16  L.  ed.  260. 

In  Rey  v.  Simpson,  ^aprtu  It  was  held  ttiat  when  a 
promissory  note,  made  payable  to  a  particular  per- 
Hon,  is  flrsit  indorsed  to  a  third  person,  such  tutrd 
person  Is  held  an  orl^rlnal  promisor,  guarantor,  or 
indorser,  accordlngr  to  the  nature  of  the  transaction 
and  the  understandinic  of  the  parties  at  the  time  the 
transaction  took  place.  If  he  put  his  name  on  the 
back  of  the  note  at  the  time  it  was  made,  as  surety 
tor  the  maker  and  his  accommodation,  to  frlve 
credit  with  the  payee,  or  if  he  participated  in  the 
consideration  for  which  the  note  was  given,  he 
must  be  considered  as  a  joint  maker. 

'*  Whether  the  contract  was  one  of  indorsement 
or  suretyship  depended,  not  upon  the  intent  of  one 
of  the  parties,  but  on  the  mutual  understanding 
and  intent  of  both.*'  Kealing  v.  Vansickle,  74  Ind. 
&J9. 

The  liability  of  one  who  places  his  name  on  the 
back  of  an  inland  bill  of  exchange,  before  its  de- 
livery, in  order  to  give  the  maker  credit  with  the 
payee,  is,  in  the  absence  of  any  agreement  to  the 
contrary,  tbatof  an  indorser  entitled  to  notice  of 
dishonor,  and  this  liability  can  in  no  way  be  af- 
tecteil  by  any  understanding  or  agreement  be- 
tween the  maker  and  payee.  De  Pauw  v.  Bank  of 
Salem,  10  L,  U.  A.  46, 126  Ind.  568. 

Where  a  person  indorses  a  note  in  blank  and  in- 
trusts it  to  the  maker  to  deliver  to  the  payee,  he 
does  not  clothe  the  maker  with  authority  to 
change,  by  agreement  with  the  payee,  the  liability 
of  indorser  to  that  of  a  surety.    IMd, 

The  liability  of  indorsers  for  a  note  in  blank  can- 
not be  changed  by  the  subsequent  writing  of  a 
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guaranty  at)Ove  their  names  without  their  author- 
ity.   Peters  V.  Chamberlain,  86  N.  Y.  S.  R.  1000. 

liiieniion  may  be  shown  hy  parol. 

Parol  evidence  is  admissible  to  show  the  liahlU. 
ties  intended  to  be  assumed  at  the  time  of  the 
transaction.  Ives  v.  Boslcy,  86  Md.  262, 6  Am.  Rep. 
411. 

Ab  between  the  parties  to  the  real  transaction  it 
may  be  shown  that  one  who  signed  his  name  was 
an  indorser,  but  not  as  to  a  bona  fide  holder. 
Schneider  v.  Schicffman,  20  Mo.  571;  Houck  v.  Gra- 
ham,  106  Ind.  195;  Browning  v.  Merntt,  61  Ind.  4:>r>; 
Bronson  v.  Alexander,  48  Ind.  244,  Nurre  v.  Chit- 
tenden, 56  Ind.  462;  Roberts  v.  Masters,  40  Ind. 
461. 

In  Seymour  v.  Mickey,  15  Ohio  St.  615,  Scott,  •/., 
said :  ''It  is  the  well-seuled  kiw  of  this  state  .  .  . 
that  the  mere  Indorsement  upon  a  note  of  tlie 
name  of  a  stranger  In  blank  is  prima  facie  evidence 
of  a  guaranty.  But  if  it  be  shown  that  such  in- 
dorsement was  made  at  the  execution  of  the  note, 
and  the  party  making  it  has  not  prescribed  the 
limits  of  his  responsibiUty,  he  authorizes  the  holder 
to  regard  him  as  a  maker,  and  he  is  to  be  treated 
simply  as  a  surety.  These  ordinary  presumptioiifi 
may,  however,  be  rebutted  by  parol  proof  of  a  dif- 
ferent intention  and  agreement  of  the  parties.** 

In  Collins  v.  Everett,  4  Ga.  278,  it  was  said  that 
such  an  indorser  was.  according  to  the  common 
law.  a  second  indorser,  and  not  liable  as  surety  or 
promisor;  and  that  if  parol  testimony  could  fix  the 
liability  of  surety  or  promisor  it  could  only  bo  by 
proof  of  an  agreement:  and  that  such  an  agree- 
ment ought  to  be  specially  averre<1.  In  this  case, 
however,  under  the  Act  of  1826,  the  Indorser  was 
liable  as  surety.  The  Act  of  1826  excepts  paper 
payable  at  chartered  banks,  and,  therefore,  paper 
so  payable  is  under  the  operation  of  the  common, 
law  rule  as  laid  down  above.  But  even  in  such  a 
case  it  is  open,  under  Ga.  Code.  S  8806,  to  explana- 
tion by  parol.    Neal  v.  Wilson,  79  G  a.  786. 

In  Pennsylvania,  prior  to  January  1, 1856,  when 
the  Act  of  April  26, 1855,  went  into  effect  it  couki 
have  been  shown  by  parol  evidence  that  the  inten- 
tion of  the  irrearular  indorser  was  to  guarantee  the 
payment  of  the  note  to  the  payee.  Leech  v.  Hill, 
4  Watts,  448;  Taylor  v.  McCunc.  11  Pa.  460. 

The  effect  of  that  act  was  to  make  parol  evidence 
of  such  a  guaranty  unlawful.  Jack  v.  Morrison, 
48Pa.lia 

"But  surely,  under  the  statute,  a  memorandum 
in  writing,  signed  by  the  party,  la  admissible  to 
show  that  the  agreement  upon  which  the  indorsie- 
ment  was  made  was  a  guaranty  that  the  note 
should  be  paid  to  the  payee."  Eilt)ert  v.  Finkl)ein. 
er.  68  Pa.  247,  8  Am.  Rep.  176.  A.  P.  W. 
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fense.  In  the  case  of  Talley  v.  Burtis,  46 
Kan.  147.  the  same  principle  is  recofirnized. 
Counsel  cite  the  case  of  Doolittle  v.  Ferry,  80 
Kan.  2d0,  27  Am.  Rep.  166,  to  show  that  oral 
testimony  may  not  be  received  to  affect  the 
liability  of  an  indorser  on  a  note.  The  dis- 
tinction between  that  case  and  this  is  that  in 
this  case  Hill  was  a  stranger  to  the  note  he  in- 
dorsed, and  in  law  became,  prima  facie,  a 
/guarantor  thereof,  while,  in  the  case  cited, 
Ferry  and  Watson  were  the  payees  in  the  note, 
and  by  their  indorsement  became  liable  as 
commercial  indorsers.  Their  indorsement 
carried  with  it  the  title  to  the  note,  while  in 
the  case  at  bar  Hill's  indorsement  did  not  in 


any  way  affect  the  title  to  the  note.  A  differ- 
ent rule  prevails  in  the  cases  because  of  the 
different  liabilities  incurred  by  the  indorse- 
ment of  a  note  by  the  payees  therein  and  by  a 
stranger  to  the  note.  We  think  the  defense  of 
Hill  was  one  that  could  properly  be  set  up 
and  proven  in  the  case,  and,  the  court  having 
made  a  general  finding  in  favor  of  Hill  there- 
on, the  ease  must  be  affirmed,  and  it  is  so  rec- 
ommended. 

Per  Curiam: 

It  is  so  ordered. 

All  the  Justices  concur. 

Rehearing  denied. 


NEW  YORK  COURT  OF  APPEALS. 


Charles  ULRICH,   Appt. , 

V. 

Edward  ULRICH,    Exr.,    etc.,   of  Barbara 
Ulrich.  Deceased,  Bespt. 


(. 


....N.  r ) 


There  is  no  presumption  of  law  ag^ainst 
an  ag^reement  bjr  a  parent  to  pay  a 
child  for  personal  services  where  there  is 
evMeaoe  teDdlngr  to  show  such  an  aflrreement  al- 
thougrh  if  ttiere  is  no  such  evidence  there  is  a 
prestimption  that  the  services  are  gratuitous. 

(Andrewtt,  Finch  and  O'Brien^  J  J.,  disfnent.) 
(November  29, 1882.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Genera]  Term  of  the  Superior  Court 
for  the  City  of  New  York  affirming  a  judg- 
ment of  the  Trial  Term  in  favor  of  defendant 
in  an  action  brought  to  recover  compensation 
for  services  allegea  to  have  been  rendered  to 
defendant's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nelson  Smith,  for  appellant : 

There  is  no  presumption  of  law  against  any 
valid  claim  nor  against  any  valid  defense. 

McQueen  v.  Babcock,  3  Abb.  App.  Dec. 
182;  mrnett  v.  Meyer,  10  Hun,  109;  Bank  of 
Kinderhook  v.  Oifford,  40  Barb.  659;  Uni<m 
Nat.  Bank  v.  Bassett,  8  Abb.  Pr.  N.  8.  359; 
QrarU  v.  MeCaughin,  4  How.  Pr.  216. 

All  that  the  law  presumes  is  that  where  there 
is  no  contract  for  services,  there  can  be  no  re- 
covery. 

Mr,  Edward  W.  S.  Johnston,  with  Mr. 
Edward  P*  Orrell*  for  respondent: 

In  Spraker  v.  Dow,  16  N.  Y.  8.  R.  297,  the 
court  held  that  claims  of  the  nature  of  the  one 
here  asserted  against  the  estate  of  deceased 
persons  based  upon  no  agreement  clearly  ex- 
pressed or  satisfactorily  established  by  reliable 
evidence  should  be  carefully  scrutinized  by 
the  courts  to  the  end  that  speculative  or  ficti- 
tious claims  should  not  be  encouraged. 

Where  there  is  near  relationship  between  the 


I  alleged  promisor  and  promisee,  it  is  the  rule 
that  transactions  between  them  do  not  give 
rise  to  the  ordinary  presumptions  that  result 
from  business  dealmgs. 

Collyer  v.  Coilyer,  12  N.  Y.  8.  R.  878. 

In  cases  of  this  character  the  law  does  not 
imply  a  promise  to  paj  for  services  rendered 
or  for  board  and  lodging  furnished,  but  will 
presume  that  they  were  rendered  and  fur- 
nished gratuitously,  and  in  order  to  overcome 
this  presumption  there  must  be  an  express 
promise  to  pay  proved  together  with  evidence 
showing  that  the  parties  expected  to  be  paid, 
and  payment. 

Lynn  v.  Smith,  85  Hun,  275:  Boblee  v.  Gal- 
lentine,  19  N.  Y.  Week.  Dig.  153. 

Claims  withheld  during  the  lifetime  of  an 
alleged  debtor,  and  sought  to  be  enforced  after 
his  death,  are  always  to  be  carefully  scrutin- 
ized and  only  admitted  upon  satisfactory  proof. 

Kearney  v.  MeKeon,  86  N.  Y.  187. 

In  Hafmis  v.  Ravens,  21  N.  Y.  8.  R.  958. 
Pratt,  J.,  says:  '*The  fact  that  the  plaintiff 
resided  so  long  with  his  father  and  no  account- 
ing seems  to  have  been  had,  renders  it  proba- 
ble that  plaintiff  never  intended  to  charge, 
and  the  father  never  expected  to  pay  for,  any 
of  the  items  claimed." 

See  also  Ross  v.  Ross,  6  Hun,  184;  Moore  v. 
Mo(yre,  3  Abb.  App.  Dec.  303. 

Mere  performance  of  the  services  is  not 
enough;  it  must  affirmatively  be  shown  that 
there  was  an  agreement  to  pay  an  agreed 
recompense  for  them. 

Carpenter  v.  Welter,  15  Hun,  184;  Hall  v. 
Finch,  29  Wis.  278;  Updike  v,  Titvs,  18  N.  J. 
Eq.  152;  Oriffin  v.  Potter,  14  Wend.  210; 
Lynn  v.  /.yww,  29Pa.  369;  Oaylordy.  Gaylord, 
7  N.  Y.  8.  R.  703;  KeUer  v.  Stuck,  4  Redf. 
297;  Grandin  v.  Reading,  10  N.  J.  Eq.  870; 
Williams  v.  Hutchinson,  8  N.  Y.  819;  Sulli- 
van  V.  Sullivan,  6  Hun,  658;  Re  Koecker's  Es- 
tate, 47  Phila.  Leg.  Int.  505;  HaU  v.  Finch,  29 
Wis.  286,  9  Am.  Rep.  569:  FiJiher  v.  Fisher, 
5  Wis.  472;  Mountain  v.  Fisher,  22  Wis.  98; 
Andrus  v.  Foster,  17  Vt.  560;  Fitch  v.  Peck- 
ham,  16  Vt.  150;  Shakespeare  v.  Markham,  72 
N.  Y.  400 ;  Ikerd  v.  Beavers,  106  Ind.  483 ; 


NOTB.~Tho  limits  of  the  presumption  as  to  gra- 
tuitous servioes  to  kindred  are  more  sharply  de- 
fined than  usual  by  the  above  decision. 

For  cases  illustrating  the  general  rule,  see  Ellis 
18  L.  R.  A. 


V.  Cary,  4  L.R.  A.  86,74  Wis.  176;  Harris  v.  Smith. 
6  L.  R.  A.  702,  and  note.,  79  Mich.  54;  Miirpbv  v. 
Murphy  (8.  D.)  9  L.  R.  A.  800. 
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Ayres  v.  Hvll,  5  Kan.  419;  QreemceU  v.  Green- 
well,  28.  Kan.  675;  Wotherspoon  v.  Wother^poot) , 

17  Jones  &  8. 160. 

Loose  expressions  of  an  infirm  parent  ex- 
pressive of  gratitude  for  the  personal  services 
of  a  child,  and  of  a  desire  that  compensation 
should  be  rendered  after  his  death,  are  not  in 
the  least  degree  indicative  of  the  term  of  a  con- 
tract to  pay  therefor,  and  are  insufficient  for 
submission  to  the  jury  from  which  to  find 
whether  or  not  such  a  contract  existed. 

Ulrich  V.  Arnold,  120  Pa.  170;  VanaicJde  v. 
Furgeson,  122  Ind.  450;  Houck  v.  Houck,  99 
Pa.  552;  HerUtog  v.  Uertzog,  29  Pa.  465:  Wright 
V.  denn,  85  Mich.  191;  hiU  v.  Hill,  121  Ind. 
255;  Ellis  v.  Cary,  4  L.  R.  A.  55,  74  Wis.  176; 
Wyley  v.  BvU^  41  Kan.  206;  Burgess  v.  Bvrgess, 
109  Pa.  312;  Re Kirkpatriek's  Estate  (S.  C.)  July 
28,  1891;  Zimmerman  v.  Zimmerman,  129  Pa. 
235:  Woods  v.  Land,  30  Mo.  App.  176;  Bar- 
hit^s  App.  126  Pa.  404;  Lewis  v.  Tn'ekey,  20 
Barb.  387. 

The  presumption  of  law  is  certainly  against 
a  claim  of  this  kind  and  the  courts  have  more 
than  once  said  so.  The  presumption  of  law  is 
against  the  liability  for  services  of  this  charac- 
ter, and  the  courts  have  repeatedly  so  held. 

Shakespeare  v.  Markham,  72  N.  Y.  400; 
Ulrich  V.  Arnold,  supra;  Spraker  v.  Dow,  16 
N.  Y.8.  R.  297;  Kearney  v.  McKeon,  85  N.  Y. 
137;  Carpenter  v.  WeUer,  15  Hun,  134;  UarH 
man  v.  Sampson,  23  111.  App.  159;  Lynn  v. 
Lynn,  29  Pa.  369;  Funk  v.  Lawson,  12  111. 
App.  229;  Wo^Hls  v.  Evans,  113  111.  186,  55 
Am.  Rep.  409. 

ChrajTf  </.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  against  the 
executor  of  his  mother's  will  to  recover  from 
her  estate  the  value  of  services,  which  he  al- 
leged had  been  rendered  by  himself  and  his 
wife  to  his  mother  at  her  request.  A  iiury 
rendered  a  verdict  for  the  defendant,  ana  the 
only  question  which  demands  our  considera- 
tion, upon  the  plaintiff's  appeal  from  a  judg- 
ment affirming  the  defendant's  recovery,  arises 
upon  the  exception  of  the  plaintiff  to  a  part  of 
the  trial  judge's  charge.  After  stating  what 
the  action  was  for,  the  trial  judge  said:  "As 
a  general  rule,  children  are  bound  to  care  for 
their  parents  in  their  old  age,  and  filial  affec- 
tion should  prompt  children  to  do  so.  The 
consequence  is  that  the  presumption  of  law  is 
against  such  a  claim  as  has  been  advanced  in 
this  action."  The  plaintiff  excepted  to  this 
portion  of  the  charge,  and  insists  that  it  was 
an  erroneous  instruction  to  the  jury.  The 
trial  judge,  it  is  true,  continued  by  charging 
that  "if  the  plaintiff  has  overcome  the  pre- 
sumption by  proof,  and  hasclearly  shown  that 
the  services  sought  to  be  recovered  for  were 
rendered  by  himself  and  bis  wife  pursuant  to 
his  mother's  express  promise,  .  .  .  the 
plaintiff  is  entitled  to  recover."  Under  the 
farts  of  the  case,  as  they  had  appeared  in  the 
evidence,  the  charge  relating  to  the  obligations 
of  children,  and  as  to  the  legal  presumption, 
was  such  as  possibly  to  convey  to  the  minds  of 
the  jurors  an  erroneous  understanding  of  the 
law.  It  may  well  be  that  the  trial  judge  had 
before  his  own  mind  the  moral  aspect  of  the 
case,  and  did  not  intend  that  his  observations 
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should  have  any  other  weight  with  the  jury 
than  as  moral  reflections:  but  the  nature  of 
the  case,  the  sequence  of  the  remarks,  and  the 
stage  of  the  case,  or  the  circumstances  under 
which  uttered,  were  such  as,  in  my  Judgment, 
to  require  us  to  grant  a  new  trial.  There  is  no 
presumption  of  law  against  the  maintenance  of 
such  a  claim.  If  the  plaintiff  had  established 
to  the  satisfaction  of  the  jury  the  existence  of 
an  agreement  between  his  parent  and  himself, 
under  which  he  and  his  wife  were  to  attend 
upon  and  to  care  for  ber,  and  she  was  to  pay 
for  such  services,  he  was  entitled  to  their  ver- 
dict, as  much  as  he  would  be  upon  any  other 
valid  claim. 

A  "presumption"  has  been  defined  to  be  a 
rule  of  law  that  courts  and  judges  shall  draw 
a  particular  inference  from  particular  facts, 
or  from  particular  evidence,  unless  and  until 
the  truth  of  the  inference  is  disproved.  Steph. 
Dig.  Ev.  chap.  1,  art.  1.  No  presumption  ex- 
isted here  as  a  presumption  of  law.  The  right 
to  draw  any  presumption  as  to  the  fact  of  an 
agreement  having  been  made  from  the  other 
fact  of  the  relationship  between  the  parties  was 
within  the  exclusive  province  of  the  jurv. 
Justice  V.  Lang,  52  N.  Y.  328.  There  is  no 
rule  of  law  which  compels  an  inference,  from 
the  fact  of  such  a  relationship,  against  the  ex- 
istence of  an  agreement  by  the  pannt  to  com- 
pensate the  chfld  for  services  to  be  rendered. 
The  law  does  presume,  where  there  is  no  proof 
of  a  contract,  under  which  the  services  were 
performed,  that  there  was  no  promise  or  agree- 
ment to  pay  for  them;  that  is,  that  they  were 
gratuitous.  That  is  the  general  rule.  So  far 
as  the  relation  of  parent  and  child  is  concerned, 
it  is  quite  as  competent  for  the  parent  to  con- 
tract with  his  adult  child  for  support  and  care, 
and  a  claim  for  the  compensation  due  there- 
under is  quite  as  valid  as  it  would  be  in  any 
other  case  between  individuals.  Th^  liabili- 
ty of  a  child  to  support  its  parents,  who  are 
infirm,  destitute,  or  aged,  was  created  in  Eng- 
land and  here  by  statute.  The  statute  in  that 
respect  created  duties  unknown  to  the  common 
law.  Reeve,  Dom.  Rel.  284;  1  Bl.  Com.  448; 
Edwards  v.  Davis,  16  Johns.  281. 

Had  the  trial  judge  confined  his  observations 
to  the  suggestion  that  filial  affection  should 
prompt  children  to  take  care  of  their  parents 
in  their  old  age,  I  should  find  no  reason  for 
criticising  the  correctness  of  his  charge.  But 
the  state  of  the  case  was  such  as  that,  with  the 
moral  sense  alert,  and  naturally  quick  to  re- 
spond to  impressions  adverse  to  the  plaintiff's 
claim,  the  jury  would  readily  attach  great 
weight  to  all  expressions  of  the  judge  presid- 
ing at  the  trial  which  cast  a  doubt  upon  the 
validity  of  the  claim.  In  every  case,  to  de- 
termine whether  the  error  pointed  out  has  been 
such  as  to  prejudice  the  party,  the  court  mav 
consider  the  nature  of  the  case,  and  how  deli- 
cately the  scales  were  balanced  between  the 
parties.  Here  the  plaintiff  had  shown  by  the 
evidence  of  his  wife  that,  after  the  death  of 
her  husband,  the  testatrix,  who  was  very  aged 
and  feeble,  told  plaintiff  and  his  wife  to  stay 
on  with  her,  and  that  she  would  pay  them  for 
the  work  they  did;  that  she  gave  as  a  reason 
her  helpless  condition;  that  they  remained  with 
her  until  her  death,  and  during  that  time  per- 
formed many  more  or  less  important  services 
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in  Dursing  and  caring  for  her;  and  that  she  re- 
peatedly said  she  would  pav  them,  without 
mentioning  any  amount.  Her  evidence  was 
more  or  less  corroborated  by  that  of  witnesses 
who  variously  testified  to  hearing  the  old  wo- 
man state  that  she  made  the  plaintiff  and  his 
wife  stay  with  and  take  care  of  her,  and  that 
she  vfould  pay  them,  or  that  §he  would  ''make 
it  all  right  with  them."  In  opposition,  the 
defense  gave  evidence  to  show  that  plaintiff 
and  wife  received  their  board  and  lodging; 
that  the  deceased  was  an  active  woman,  and 
not  dependent  upon  others  for  services,  or  in 
need  of  care;  that  plaintiff  was  a  shiftless  fel- 
low, and  would  occasionally  drink  to  excess; 
and  that,  under  the  will  of  deceased,  plaintiff 
received  an  equal  interest  in  her  estate  with  the 
other  children.  When  the  evidence  was  all  in, 
and  the  case  readv  to  be  sent  to  the  jury  for 
their  verdict,  while  the  plaintiff's  evidence  of 
an  agreement  that  they  should  remain  and  care 
for  the  deceased,  and  that  their  services  \%ere 
to  be  paid  'for,  was  uncontradicted  by  direct 
evidence,  it  was  seriously  attacked  by  evidence 
of  facts  which,  if  it  did  not  make  the  agree- 
ment appear  an  improbable  one,yet  was  of  such 
a  nature  as  might  justify  the  jury  in  discred- 
iting the  evidence  for  the  plaintiff. 

On  the  one  side  was  positive  evidence  which, 
if  believed,  entitled  plaintiff  to  a  verdict.  Ac- 
cording to  the  evidence  given  for  the  plaintiff 
there  were  no  rambling  expressions  of  a  sense 
of  obligation,  or  of  promises  to  make  compen- 
sation by  testamentary  provisions.  There  was 
a  request  to  remain,  and  an  agreement  to  pay 
for  the  work  to  be  done.  On  the  other  side, 
there  was  circumstantial  evidence  negativing 
or  tending  to  negative  the  making  of  the  al- 
leged agreement^  which  the  jury  were  at  lib- 
erty to  accept  and  upon  which  they  could 
base  a  verdict  for  the  defendant.  In  that  con- 
dition of  things,  the  just  balance  of  their 
minds  might  be  disturbed,  and  their  judgment 
easily  led,  by  any  suggestion  from  the  trial 
iudpe  which  seemed  to  militate  aj^ainst  the 
legality  of  plaintiff's  claim,  and  which  would 
seem  to  accord  with  an  aversion  of  the  moral 
^ense.     It  appears  from  the  record  that  at  the 


I  conclusion  of  the  evidence  but  little  time  was 
'  left,  and  that  the  trial  judge  hastened,  as  he 
said,  to  '*flnish  the  case  this  evening."  and  he 
made  a  very  brief  charge,  in  which  he  left  it 
to  the  jury  to  say  whether  the  plaintiff  had 
"made  out  a  case  which  meets  every  require- 
ment of  the  law  as  he  had  laid  it  down."  He 
had  in  mind,  I  do  not  doubt  at  all,  that  he  had 
previously  merely  commented  upon  the  obliga- 
tion from  the  child  to  parent,  as  such  exists  in 
nature,  and  not  as  having  led  them  to  believe 
that  any  rule  of  law  stoc3  in  the  way  of  such 
a  claim  in  such  cases.  But  I  am  constrained 
to  the  belief  that  prejudice  may  have  been 
worked  to  the  plaintiff's  case  by  the  observa- 
tions of  the  trial  judge.  He  had  observed 
that  it  was  '*a  general  rule  that  children  are 
bound  to  lake  care  of  their  parents  in  their  old 
age,"  and  that  "the  consequence"  of  that  rule, 
and  of  the  promptings  of  filial  affection,  was 
"that  the  presumption  of  law  was  against  such 
a  claim  as  had  been  advanced  in  this  action." 
Both  statements  were  incorrect  as  legal  propo- 
I  sitions;  for,  of  course,  there  is  no  such  general 
rule  of  law,  nor  such  a  presumption.  Coming 
from  the  lips  of  the  judge,  from  whom  they 
were  to  take  the  law  applicable  to  the  case, 
can  we,  and  should  we,  say  that  they  had  no 
influence  upon  the  minds  of  the  jury,  or  that, 
if  they  did  have,  the  error  was  cured  by  the 
subsequent  instruction  to  the  effect  that,  "if 
the  plaintiff  had  overcome  the  presumption  by 
proof,"  he  might  recover?  I  think  not.  This 
was  essentially  a  case  for  decision  by  a  jury 
upon  the  evidence  before  them,  as  they  be- 
lieved the  facts  and  weighed  the  probabilities. 
They  might  well  have  understood  that  there 
was  a  rule  of  law,  which  amounted  to  a  pre- 
sumption, against  the  validity  of  such  a  con- 
tract and  claim,  and  the  plaintiff  should  there- 
fore have  a  new  trial,  in  which  a  verdict  may 
be  reached  without  the  possible  influence  of  an 
erroneous  idea  leading  to  its  formation. 

Thejtidgvient  sfiould  be  reter^ed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

All  concur,  except  Andrews*  Finch,  and 
O'Brien,  JJ.^  dissenting. 


MICHIGAN  SUPREME  COURT. 


William  ^[ANSFIELD  et  al.,  Appts., 

V. 

William  D.  PLACE  et  al. 


(. 


Mich. 


) 


1.  Courts  should  not  fir^ve  a  constmc- 
tion  to  ft  deed  in  dlreot  oonfliot  with  that 
which  the  parties  have  themselves  put  upon  it, 
especially  after  a  time  long  enougrh  to  create  pre- 
scriptive rlirhts  thereunder. 

2«  A  prescriptive  ri^ht  to  the  ice  on  the 
whole  surftece  of  ft  pond  and  not  merely 


to  those  portions  of  it  from  whioh  ice  has  been 
cut,  is  acquired  by  those  who  have  exercised  the 
riffht  without  objection  from  any  one  to  out  and 
firather  ice  at  any  point  or  points  they  choose  dur- 
ing a  time  long  enough  to  create  prescriptive 
rights  under  the  Statutes  of  Limitation  claiming 
the  right  under  a  deed  which  gave  the  right  to 
the  flowage  by  which  the  pond  was  created. 

(November  18, 1892.) 

APPEAL  b^  complainants  from  a  decree  of 
the  Circuit  Court  for  Ionia  County  a  ward- 


Notb.~Ab  to  property  rights  in  ice  generally,  see 
-Gregory  v.  Roeencrans,  1  L.  R.  A.  176,  72  Wis.  280; 
Hill  v.  Munday,  i  L.  R.  A.  674, 11  Ky.  L.  Rep.  248; 
Brown  v.  Cunningham,  12  L.  R.  A.  583,  and  note^ 
82  Iowa,  512. 
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As  to  appropriation  of  ice,  see  Barrett  v.  Rock- 
port  Tee  Co.  16  L.  R.  A.  774,  84  Me.  155. 

As  to  sale  of  ice.  see  Morse  v.  Moore,  13  L.  R.  A. 
224,  88  Me.  473;  Murchle  v.  Cornell,  14  L.  R.  A.  482, 
155  Mass.  60. 
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in^  defeDdants  a  portion  of  the  ice  of  a  cer- 
tain poDd,  in  an  action  brought  to  settle  the 
rights  of  the  parties  to  such  ice.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messri.  Miichel  A  Hawlojr  and  John 
C.  Blanchard,  for  appellants: 

The  entire  use  of  the  waters  of  Prairie 
Creek,  with  all  the  rents,  issues,  and  profits 
thereof,  was  conveyed  to  John  C.  Dexter,  his 
heirs  and  assigns  forever. 

This  right  is  not  a  mere  easement,  but  a 
grant  of  a  right  in  fee. 

See  HaU  v.  Ionia,  88  Mich.  498. 

The  right  to  the  ice  which  from  year  to  year 
forms  upon  the  waters  of  said  pond,  is  a  part 
of  the  issues  and  profits  granted  and  conveyed 
by  said  deed. 

The  words  "rents,  issues,  and  profits,"  when 
they  appear  in  a  grant  or  devise,  are  given  a 
very  liberal  construction,  and  may  be  extended 
beyond  their  natural  meaning. 

Schermerhorne  v.  Schtrmerhorne,  6  Johns. 
Ch.  70.  2  L.  ed.  48. 

The  word  "profits,"  says  Sir  Thomas  Pal- 
mer in  AUen  v.  Backhouse,  2  Yes.  &  B.  65, 
does  ex  vi  termini  include  the  whole  interest, 
as  a  devise  of  the  profits  would  pass  the  land 
itself. 

And  in  Earl  v.  Grim,  1  Johns.  Ch.  498,  1 
L.  ed.  220,  the  court  said  that  a  devise  of  the 
rents  and  profits  of  land  is  a  devise  of  the  land 
itself,  is  a  rule  acknowledged  throughout  the 
books. 

Cromie  v.  Wabash  d  E,  Canal  Trustees^  71 
Ind.  206,  shows  that  the  ice  and  the  proceeds 
thereof  are  a  part  and  parcel  of  the  rents  and 

f)rofits  to  be  derived  from  the  building  of  the 
ce  dam  and  the  ponding  of  the  waters. 

Ice  formed  in  water  over  the  land  of  a  priv- 
ate proprietor  may,  like  the  water  in  which  it 
is  formed,  be  taken  and  carried  away  by  him, 
unless  others  have  acquired  paramount  rights 
in  it  by  agreement  with  him  or  by  authority  of 
law 

Paine  v.  Woods,  108  Mass.  160;  Cook  v.  HuU, 
8  Pick.  269,  15  Am.  Dec.  208 ;  ^<yrm  v.  Man- 
chaug  Co,  18  Allen,  10;  Cummings  v.  Barrett, 
10  Cush.  186;  Ham  v.  Salem,  100  Mass.  850. 

We  call  the  court's  special  attention  to  Hunt- 
ington V.  Asher,  96  N.  Y.  604.  48  Am.  Rep. 
652,  where  it  was  held  that  the  right  to  cut 
and  gather  the  ice  upon  a  millpond  passed  as 
an  appurtenance  to  land  conveyed  bordering 
on  the  margin  of  said  pond. 

Where  it  has  been  held  that  the  riparian 
owner  was  the  owner  of  the  ice  which  formed 
upon  the  waters  of  the  pond,  the  millowner  in 
such  case  had  simply  the  right  to  maintain  the 
dam  and  flow  the  land  for  mill  purposes. 

See  Bigelov)  v.  Shaw,  65  Mich.  841 ;  Cum- 
mings V.  Barrett  and  Ham  v.  Salem,  supra; 
State  V.  Pottmeyer,  88  Ind.  402,  5  Am.  Rep. 
224;  Edgerton  v.  Buff,  26  Ind.  86 ;  Julien  v. 
WoodsmaU,  82  Ind.  569  ;  Brookville  d  M,  Hy- 
draulic Co.  V.  BuUer,  91  Ind.  184, 46  Am.  Rep. 
582;  Paine  v.  Woods,  supra;  Sterns  v.  KeUey, 
78  Me.  445,  57  Am.  Rep.  818;  forman  v.  Ben- 
son, 8  Mich.  18,  77  Am.  Dec.  485;  People's  lee 
Co.  V.  The  Excelsior,  44  Mich.  229,  88  Am. 
Rep.  246;  Washington  Ice  Go.  v.  SliortaU, 
101  111.  46,  40  Am.  Rep.  196;  Brooklyn  v. 
Smith,  104  111.  429,  44  Am.  Rep.  90;  Dodge  v. 
Berry,  26  Hun,  246  ;  MarsIiaU  v.  Peters,  12 
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How.  Pr.  218;  MiU  River  Woolen  Mfg.  Co.  v. 
Smith,  34  Conn.  462;  Woody,  Fowler,  26  Kan. 
682.  40  Am.  Rep.  330;  Higgins  v.  Kusterer,  41 
Mich.  818,  32  Am.  Rep.  160;  Myer  v.  Whitta- 
ker,  5  Abb.  N.  C.  172. 

When  a  party  is  in  possession,  pursuant  to  a 
state  of  facts  which  of  themselves  show  the 
character  and  extent  of  his  entry  and  claim, 
such  facts,  whatever  they  may  be  in  a  ^iven 
case,  perform  sufidciently  the  ofiSce  of  color  of 
title. 

Buswell,  Statute  of  Limitations  &  Adverse 
Possession,  p.  366,  §  264 ;  Gray  v.  Patton,  2 
B.  Mon.  12;  Rannels  v.  Rannels,  52  Mo.  108; 
Bell  V.  LonywortK  6  Ind.  273;  McCall  v.  Nee- 
ly,  8  Watts,  72;  Hughes  v.  Israel,  78  Mo.  538; 
McClellan  v.  Kellog,  17  111.  498;  Beany.  Bach- 
elder,  74  Me.  202;  Jm  Frombois  v.  Jackson.  8- 
Cow.  589,  18  Am.  Dec.  468;  Murphy  y.  Doyle, 
37  Minn.  118;  Carpenter  v.  Monks,  61  Mich. 
103. 

If  a  man  enters  into  possession  in  good  faith, 
claiming  title  thereto,  and  believing  that  he  is 
the  owner  thereof,  his  possession  is  under  color 
of  title  and  is  coextensive  with  the  sup|)osed 
limits  of  his  grant,  and  no  matter  how  defect- 
ive his  deed,  or  even  if  it  fails  to  convey  any 
title  whatever,  or  whether  he  has  any  deed  or 
not,  if  he  enters  in  good  faith,  believing  that 
he  has  title,  it  is  all  the  law  requires,  provide 
ing  the  facts  and  circumstances  in  connection 
therewith  indicate  the  extent  of  his  claim. 

Our  adverse  possession  covers  the  whole  en- 
tire pond. 

La  Frombois  v.  Jackson,  supra. 

If  one  stands  by  and  encourages  another, 
though  but  passiveljy,  to  lay  out  money  under 
an  erroneous  opinion  of  title,  or  under  the 
obvious  expectation  that  no  obstacle  will  after- 
wards be  interposed  in  the  way  of  its  enjoy- 
ment, the  court  will  not  permit  an  v  subsequent 
interference  with  it  by  him  who  formerly 
promoted  and  encouraged  these  acts. 

Herman,  Estoppel  &  Res  Judicata,  pp.  1308» 
1304.  §  1169;  RochdaU  Canal  Co.  v.  King,  1& 
Beav.  680;  Erie  R.  Co.  v.  Delaware,  L.  A  V/,  ff. 
Co.  21  N.  J.  Eq.  283;  Blake  v.  ConnoeU, 
65  Mich.  467. 

Complainants  would  have  the  right  under 
the  deed  to  bring  this  water  to  the  city  of  Ionia 
to  supply  its'inhabitants.  They  therefore  own 
the  waters  of  the  pond,  and  have  the  right  to 
use  it  for  an^  purpose  they  see  fit,  and  instead 
of  bringing  it  to  the  city  m  ditches  or  pipes« 
they  can  allow  the  same  to  freeze  into  ice  and 
bring  it  in  wagons,  as  they  have  done  for  the 
last  twenty  years. 

Morrill  v.  Mackman,  24  Mich.  279,  9  Am. 
Rep.  124;  Hall  v.  Ionia,  88  Mich.  498;  Hatha- 
way V.  Mitchell,  84  Mich.  164;  Dryden  v.  Jep- 
herson,  18  Pick.  385;  Hurd  v.  Curtis,  7  Met. 
94;  Pettee  v.  Hawes,  18  Pick.  828:  Gary  v. 
Daniels,  5  Met.  286,  41  Am.  Dec.  582;  Good- 
rich V.  Eastern  R,  Co.  87  N.  H.  149;  Borst  v. 
Empie,  5  N.  Y.  83;  Goodrich  v.  Burbank,  12 
Allen,  459;  Owen  v.  Field,  102  Mass.  90;  Em- 
erson y,  Mooney,  50  N.  H.  815;  Fitch  v.  Con- 
stantine  Hydraulic  Co,  44  Mich.  74. 

Where  the  right  conveved  is  of  that  kind 
and  character,  that  in  order  that  the  full  and 
complete  benefit  of  it  may  be  enjoyed  by  the 
grantee,  he  must  have  the  possession  and  do- 
minion over  the  lands  affected  by  such  convey- 
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aDoe«  in  socb  case,  the  fee  of  the  land  itself, 
at  least  to  the  extent  necefisaiy  for  the  full 
enjoyment  of  such  right,  is  conveyed.  But 
where  the  nature  of  the  right  conveyed,  in  or- 
der to  its  full  beneficial  enjoyment,  does  not 
deprive  the  grantor  of  the  possession  and  do- 
minion over  the  lands  to  be  affected  thereby,  but 
simply  gives  to  the  grantee  certain  rights  and 
privileges  on  the  lands  of  the  grantor,  of  a 
nature  which  does  not  deprive  the  grantor  of 
the  poaiession  and  beneficial  enjoyment  of  the 
same,  in  such  case,  an  easement,  and  not  a 
fee.  is  conveyed. 

VoTbvsh  V.  Lombard,  18  Met.  109;  Blake  v. 
C^rk,  6  Me.  436;  Johnrnm  v.  Rayner,  6  Gray, 
107;  WooUy  v.  Oroton,  2  Cush.  805;  Greenwood 
V.  Mnrdoek,  9  Gray,  20,  49  Am.  Dec.  272; 
Owen  V.  Field,  102  Mass.  90;  NeUU  v.  Mun- 
«tt,108  N.  Y.  458;  Vail  v.  L<mg  Island  R. 
Co.  106  N.  Y.  283,  60  Am.  Rep.  449;  Jamaica 
Ptnd  Aqueditet  Corp.  v.  Chandler,  9  Allen, 
159. 

It  is  not  necessary  that  the  deed  should  in 
terms  convey  the  land  or  thing  intended  to  be 
granted,  if  such  grant  is  implied  from  what  is 
described. 

3  Washb.  Real  Prop.  pp.  832,  833;  Co.  Litt. 
4*;  Caldwell  v.  Fulton,  81  Pa.  484,  72  Am. 
Dec.  760;  Clement  v.  Toungman,  40  Pa.  844. 

Where  a  water  right  is  granted  in  general  or 
indefinite  terms  rendering  the  true  construc- 
tion doubtful,  contemporaneous  acts  of  the 
parties,  giving  a  partial  construction  to  the 
grant,  will  be  deemed  to  express  their  inten- 
tion. 

Gould,  Waters,  p.  688,  ^  818tf;  Stone  v. 
Clark,  1  Met.  878,  85  Am.  Dec.  870;  Bannon 
r.  Angier,  2  Allen,  128;  Mudge  v.  Salisbury, 
liOKY.   418. 

Where  tbe  uniform  and  continued  acts  of 
the  parties  for  many  years  have  placed  a  con- 
struction upon  a  contract  or  deed  of  convey- 
ance the  court  will  give  effect  to  the  contract 
or  deed  as  the  parties  themselves  have  con- 
^rued  it. 

L^  V.  Loseher  108  Ind.  882;  Kingsland 
v.  Sew  York,  45  Hun,  198;  Johnson  v.  Oih- 
»n,  78  Ind.  282;  Seissner  v.  Or^,  80  Ind. 
•180. 

If  the  use  of  the  easement  for  twenty  years 
is  luexplaiDed,  it  will  be  presumed  to  be  un- 
der a  claim  of  right  and  adverse,  and  be  suffi- 
cient to  establish  a  title  by  prescription,  and  it 
is  incumbent  upon  the  owner  of  the  servient 
teaemeDt  to  abow  that  the  use  was  under  some 
Hoense  or  special  contract  inconsistent  with  a 
claim  of  right. 

GouW,  Waters,  p.  621.  §  519;  White  v.  Chap- 
Iff,  12  Allen,  516;  PerHn  v.  Oarfield,  87  Vt. 
310;  Bammtmd  v.  Zehner,  21  N.  Y.  118;  Mel- 
tin  V.  Proprietors  of  Locks  d  Canals,  16  Pick. 
137;  White  V.  Loring,  24  f^ck.  819;  Oarrett  v. 
Jadcson,  20  Pa.   831. 

Dianuad,  «/.,.  delivered  the  opinion  of  the 
court: 

Tbe  bill  is  filed  in  this  case  for  the  purpose 
of  settling  the  ownership  of  the  ice  formmg 
from  time  to  time  on  a  body  of  water  known 
w  the  "Prairie  Creek  Pond."  On  April  26. 
1^,  John  P.  Place  and  Laura  Place,  his 
wife,  executed  and  delivered  to  John  C.  Dex- 
ter a  warranty  deed  in  the  usual  form,  cou- 
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veying  to  him  certain  property  mentioned  in 
the  deed,  and  described  a?<:  **The  following 
described  parcels  of  lanfl  in  Ionia  county,. 
Michigan,  on  section  21,  in  town<»bip  7  north, 
of  range  6  west;  being  all  the  land  lying  south 
of  the  center  of  the  highway  leading  through 
said  section  21  from  Ionia  county  seat  to  Lvoiig, 
and  north  of  the  north  line  of  Detroit  <&'  Mil- 
waukee Railroad,  which  belongs  to  the  said 
parties  of  the  first  part  west  of  a  point  on  said 
center  of  said  hisrhway  thirty-five  rods  east  of 
the  center  of  Prairie  creek,  where  the  said 
highway  crosses  the  same,  embracing  in  the 
above  the  mill  yard  and  location  of  the  sawmill 
lately  burned;  also  the  right  of  building  and 
maintaining  a  dam  across  Prairie  creek  on  the 
said  highway,  or  at  any  point  or  place  nor;  h  of 
same,  sufl9ciently  high  to  flow  the  lands  of  the 
said  parties  of  the  first  part  on  said  section  21, 
and  on  the  south  half  of  the|southwest  quarter, 
and  the  west  half  of  the  southwest  quarter  of 
the  southeast  quarter, of  section  16,in  said  town, 
back  to  the  north  line  of  the  last-described 
pieces,  together  with  the  ri^ht  to  flow  suid 
lands  north  of  and  on  said  hi^hwav;  also  em- 
bracing in  the  above  rights  afl  of  the  present 
mill  race,  together  with  the  east  hank  of  said 
race;  also  the  right  of  making  and  maintain- 
ing a  mill  race  on  the  east  side  of  said  cri'ek, 
and  north  of  the  center  of  the  highway,  at 
any  suitable  point,  together  with  the  ri^lit  of 
taking  earth  from  the  hill  on  the  east  side  of 
the  creek,  and  north  of  the  center  of  the  high- 
way, so  much  of  and  as  often  as  the  same  may 
be  necessarv  to  make,  maintain,  or  repair  said 
dam  or  mill  race:  also  the  right  of  entering 
upon  lands  adjoining  said  dam  and  race  vv  hen- 
ever  it  may  be  necessary  to  repair  the  Fame; 
also  the  right  of  keeping  and  floating  logs  in 
said  pond  or  race;  also  the  ri^ht  of  cutting 
timber  in  and  clearing  out  the  timber  and  logs 
in  the  pond;  also  the  right  of  making  and 
maintaining  a  race  across  the  south  half  of  the 
southwest  quarter  of  section  16,  in  said  town, 
along  the  high  bank  or  hills  on  the  west  side 
of  said  creek  at  any  height,  and  thence,  in  a 
straight  line,  to  the  highway,  near  where  the 
said  highway  crosses  the  west  line  of  said  sec- 
tion 21.  together  with  the  right  of  enteriug 
upon  lands  adjoining  said  race  only  so  much 
and  so  often  as  may  be  necessary  to  repair 
said  race.  The  said  parties  of  the  second  part 
and  their  heirs  and  assigns,  are  to  make  and 
maintain  suitable  bridges  across  the  said  race 
where  necessary  for  crossing.  Together  with 
all  and  singular  the  hereditaments  and  appur- 
tenances thereunto  belonging,  or  in  any  wise 
appertaining,  and  the  reversion  and  reverf^ions, 
remainder  and  remainders,  rents,  issues,  and 
profits,  thereof;  and  all  the  estate,  right,  title, 
interest,  claim,  or  demand  whatsoever  of  the 
said  parties  of  the  first  part,  either  in  law  or 
equity,  of,  in,  and  to  the  above-bargained 
premises."  Afterwards,  through  various  con- 
veyances to  and  from  different  persons,  the 
title  finally  passed  into  the  complainants,  tbe 
same  as  that  conveyed  bv  the  Dexter  deed, 
and  they  have  succeeded    to   all    the  rights 

?;ranted  to  him  under  such  deed.  The  de- 
endants  are  heirs  of  John  P.  and  Lnura  Pbtce, 
and  they  have  succeeded  to  all  the  rights  for- 
merly held  by  them,  and  which  they  had  not 
disposed  of  or  lost  through  their  acts  or  omis- 
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sion  to  act  in  reference  to  the  subject  now  in 
controversy. 

In  1863  the  owners  of  the  Dexter  title  built 
a  flouring  mill  and  erected  a  dam  which  set 
back  the  water  of  Prairie  creek,  and  over- 
flowed the  land  mentioned  in  the  deed,  and 
thereby  created  the  pond  of  water  known  as 
the  "Prairie  Creek  Pond, "and  which  issituat- 
ed  near  the  city  of  Ionia.  At  the  time  of  the 
giving  of  the  Dexter  deed,  Ionia  was  a  small 
place,  but  in  1869  it  had  grown  into  a  town  of 
considerable  size  and  importance;  and  during 
the  winter  of  1869  and  1870  one  Norman  8. 
Goodrich,  under  a  lease  from  the  then  owners 
of  the  Dexter  title,  proceeded  to  put  the  pond 
in  condition  for  the  ice  business,  and  begun 
to  cut  and  harvest  ice  for  sale  to  his  custom- 
ers in  Ionia.  This  he  continued  to  do  during 
those  years,  and  also  during  the  winter  or 
1871.  On  January  80,  1872,  in  consideration 
of  the  sum  of  |480  bv  him  paid,  he  obtained 
from  the  owners  of  the  Dexter  title  a  lease  for 
the  period  of  ten  years  of  all  "the  territory 
known  as  the  'Prairie  Creek  Mill  Pond/  for 
the  express  purpose  and  benefits  of  the  ice 
which  shall  or  may  accumulate  thereon  dur- 
ing the  term  of  this  lease,  together  with  all  and 
singular  the  benefits  and  libierlies  to  the  said 
premises  for  such  purposes  belonging."  This 
lease  was  duly  witne&sed  and  acknowledged 
and  recorded  in  the  office  of  the  register  of 
deeds  for  Ionia  county.  Under  this  lease, 
Goodrich  proceeded  to  build  ice  houses  adjoin- 
ing the  pond  upon  land  which  he  leased  of 
Mrs.  Laura  Place  for  that  purpose.  He  im- 
proved the  pond  by  taking  out  stumps  and 
trees,  and  cutting 'down  the  brush  so  as  to 
make  a  clear  fleld  tor  the  ice  to  form  upon, 
and  constructed  a  road  to  enable  him  to  draw 
the  ice,  when  cut,  from  the  pond  to  the  city. 
During  all  this  time  Mrs.  Place  occupied  the 
farm  and  lived  in  sight  of  the  pond, — knew  all 
that  was  being  done, — and  her  sons  and  hired 
man  were  emplo^'ed  by  Goodrich  at  diflferent 
times  to  assist  him  in  conducting  his  ice  busi- 
ness. Goodrich  continued  to  operate  the  ice 
business  under  this^ease  for  about  eit^ht  years, 
when,  finding  he  could  not  get  an  extension  of 
it  when  it  should  expire,  he  sold  out  the  busi- 
ness, including  the  balance  of  the  t€rm  of  the 
lease,  to  Isaac  P.  and  Anson  Hoag,  for  |1,450. 
Before  buying  out  Goodrich,  they  obtained  a 
promise  from  W.  D.  Place,  one  of  the  defend- 
antK,  who  it  appears  was  at  that  time  manag- 
ing the  business  for  his  mother,  that  if  thev 
bought  out  Goodrich  they  could  obtain  the 
title  of  the  land  upon  which  the  ice  house 
stood.  The  purchase  was  thereupon  consum- 
mated, and  the  ice  business  was  continued  as 
before,  Mrs  Place  receiving  $10  per  year  as 
rent  for  the  ice-house  property  for  the  remain- 
ing two  years  of  the  lease,  and  at  that  time 
she  executed  a  deed  of  the  same  according  to 
the  evident  understanding  of  all  the  parties 
for  a  consideration  of  $800.  The  land  con- 
veyed was  about  one  acre  in  amount,  situated 
upon  the  bank  of  the  pond,  and  the  price  re- 
ceived by  her  for  it  was  evidently  many  times 
its  actual  value,  and  the  laree  price  paid  for  it 
was  clearly  because  its  value  was  enhanced 
by  reason  of  the  ice  business,  and  for  which 
use  it  was  intended.  The  ice  business,  as  es- 
tablished, was  continued  thereafter  and  with- 
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out  objection  from  any  one  until  near  the  time 
when  the  bill  was  filed  in  this  case.  The 
property  acquired,  as  stated,  for  ice-house  pur- 
poses, through  different  conveyances,  also  be- 
came vested  m  the  complainants,  including  the 
rights  conveyed  to  Isaac  P.  and  Anson  Hoag 
by  Goodrich. 

There  has  never  been  any  concealment  on 
the  part  of  complainants,  or  on  the  part  of  any 
one  from  whom  they  have  derived  title,  of  the 
claim  which  they  made  and  still  make  to  the 
ice.     Their  occupation  and  use  of  the  pond 
for  that  purpose  has  been  open  and  notorious. 
The  lease  to  Goodrich,  as  well  as  the  convey- 
ances in  the  chain  of  the  Dexter  title,  under 
which  the  complainants  claim,  have  been  re- 
corded from  time  to  time  in  the  office  of  the 
register  of  deeds  for  Ionia  county;  and  in  ad- 
dition Laura  Plade,  and  at  least  some  of  her 
heirs,  and  who  are  defendants  in  this  suit,  were 
fully  advised  of  all  that  was  being  done  from 
time  to  time,  as  well  as  of  the  claims  made  by 
the  owners  of  the  Dexter  title,  and  not  only 
made  no  objection  to  it,  but  by  leasing  and 
selling  property  to  be  used  in  connection  with 
the  busine&s  asthen  established  and  being  car- 
ried on,  as  well  as  by  buying    ice  from  and 
engaging  in  the  employment  of  those  who  were 
conducting  the    business,  acquiesced   in    the  . 
claim  made  by  them  to  the  exclusive  owner- 
ship and  use  of  the  ice  forming  from  time  to 
time  on  the  pond.     Some  of  the  conveyances 
were  made  with  special  reference  to  the  value 
of  the  ice  business,  and  the  bill  alleges  that 
when  complainant  Mansfield   purchased   his 
one-half  interest  in  the  ice-house  property  and 
business,    paying  $2,000  therefor,  he  did  so 
with  the  honest l)elief  and  understanding  that 
he  thereby  became  the  owner  of  the  undivided 
one  half  of  all  the  ice  which  would  form  from 
year  to  year  on  the  pond,  as  well  as  of  one 
half  the'  ice  business  which  had  been  estab- 
lished in  connection  therewith. 

The  bill  also  alleges  that  the  defendants,  as 
heirs  of  Laura  Place,  claim  that,  because  they 
are  the  owners  of  the  fee  of  the  land  coverec! 
by  the  waters  of  the  pond,  they  are  the  owners 
o!  the  ice  forming  from  year  to  year  upon  its 
surface,  and  the  court  has  asked  for  a  decree 
settling  the  rights  of  the  parties  as  to  the  own- 
ership of  the  ice,  and  to  restrain  the  defend- 
ants from  laying  claim  to  or  interfering  with 
it.     The  answer  generally  denies  that  the  com- 
plainants, either  through  the  Dexter  chain  of 
title  or  by  long-continued  use  of  the  property 
in  the  manner  stated,  have  any  rifht  or  title 
to  the  ice,  and  deny  that,  under  all   the   cir- 
cumstances of  this  case,  they  are  estopped  f  rota 
claiming  that  they,  as  the  owners  of  the  fee, 
are  entitled  to  it.    It  may  be  considered  as 
settled  law  in  this  state  that  the  owner  of  the 
soil  under  the  water  is  ordinarily  the  sole  and 
exclusive  owner  of  the  ice  forming  upon  such 
water,  and  that  his  riparian  ownership  of  the 
bed  of  a  stream  will  carry  with  it  the  right 
to  the  ice  forming  upon  the  surface  of  such 
stream,  as  far  as  his  riparian  right  to  the  soil 
extends.    This  doctrine  is  fully   established 
in  Lorrnan  v.  Beneon,  8  Mich.  18,  77  Am.  I>ec 
485;  Pe^)pie's  Ice  Go,  v.  Tke  ExcelHor,  44  Mich 
229,88  Am.  Rep.  246;  Clute  v.  Fisher,  65  Mich*. 
48;  Biffelmc  v.  S/iaw,  66  Mich.  841.     We  reaf- 
firm the  principle  established  by  these  cases 


1882. 


Mansfield  v.  Place. 


43 


sod  tbis  controversy  could  be  easily  disposed  I 
of  if  tbeie  were  no  otber  questions  to  be  eon- 
jiidered  except  t^e  abstract  proposition  urged 
by  the  defendants, — ^tbat  they,  as  owners  of 
the  land  covered  by  tbc  waters  of  tbe  pond, 
are  entitled  to  tbe  ice  forming  upon  its  surface. 
But  there  are  other  and  more  serious  conten- 
tions in  reference  to  the  extent  of  tbe  grant 
in  tbe  Dexter  deed,  and  the  construction  to  be 
placed  upon  it,  and  also  in  reference  to  tbe 
prescriptive  and  otber  rights  acquired  by  tbe 
complainants  in  tbe  subject-matter  of  this  suit, 
in  consequence  of  the  acquiescence  of  tbe  de- 
fendants, and  of  those  through  whom  they  ob- 
tain title,  in  tbe  claim  which  complaioants 
have  made  for  many  years,  and  are  now  mak- 
ing, as  to  the  ownership  of  tbe  ice  in  question. 
These  become  important  questions,  which 
must  be  given  fair  consideration  in  the  deter- 
mination of  tbe  rights  of  tbe  respective  par- 
ties to  tbis  litigation. 

L'nder  our  view  of  tbis  case,  as  it  appears  to 
us  in  tbe  light  of  all  the  facts  and  circum- 
stances surrounding  it,  we  are  not  called  upon 
to  construe  tbe  Dexter  deed,  or  to  decide  upon 
tbe  extent  of  tbe  right  conveyed  by  it.  Tbe 
parties  have  themselves  construed  it,  and,  ex- 
cept when  there  has  been  mistake  or  fraud  or 
concealment  of  important  facts,  courts  should 
not  give  a  construction  to  a  deed  in  direct  con- 
flict with  that  which  the  parties  have  them- 
selves put  upon  it,  especially  after  such  con- 
struction has  been  in  force  aud  assented  to  by 
all  the  parties  for  a  period  of  time  long  enough 
to  cr^te  prescriptive  rights  and  equities  under 
the  statutory  limitations  of  the  state.  And 
tbis  is  so.  even  when  the  terms  employed  in 
tbe  deed  are  doubtful.  When  a  water  ease- 
ment is  STsnted  in  general  or  indefinite  terms, 
rendering  tbe  construction  doubtful,  contem- 
poraneous acts  of  tbe  parties,  giving  a  practi- 
cal construction  to  the  grant,  will  be  deemed 
to  express  their  intention.  Gould,  Waters, 
$  318a  and  cases  cited;  Mudge  v.  Salisbury,  110 
N.  Y.  418-417.  Where  the  uniform  and  con- 
tinued acts  of  the  parties  for  many  years  have 
placed  a  construction  upon  a  contract  or  deed 
of  conveyance,  the  court  will  give  effect  to  tbe 
contract  or  deed  as  tbe  parties  themselves  have 
con)«tmed  it.  Joliii^on  v.  Gibson ^  78  Ind.  282; 
Rnnner  v.  Ojtley,  80  Ind.  580;  Kingnland  v. 
Sn-  York,  45  Hun,  198:  LyUa  v.  lAscTier,  108 
Ind.  38'?.  The  same  general  doctiine  is  laid 
down  in  Fitzsimont  v.  Foley,  80  Mich.  618. 

Applying  tbis  principle  to  the  facts  of  this 
case,  it  is  clear  that  tbe  right  to  tbe  ice  form- 
ing on  this  pond  from  year  to  year  is  in  tbe 
complainants.  The  evidence  shows  conclu- 
sively that,  ever  since  the  ice  in  question  has 
been'  of  any  value,  tbe  owners  of  the  Dex- 
ter title  have  always  claimed  tbe  ice  forming 
npoo  the  pond,  and  have  exercised  the  right  to 
cot  it  and  dispose  of  it  as  their  own.  They 
have  done  so  openly  and  without  opposition 
from  any  one.  They  exercised  and  enjoyed 
tbi^  right  uninterruptedly  for  more  than  15 
years  before  tbe  death  .of  Laura  Place,  with 
her  full  knowledge  and  consent,  and  she  rented 
and  sold  some  of  her  own  land  at  a  large  price, 
to  furnish  tbem  with  better  facilities  to  carry 
GO  fbe  ice  business.  Acting  upon  her  open 
acquiescence  in  the  right  which  complainants 
niske  to  fhe  ownership  of  the  Ice.  a  large 
anount  ot  money  was  invested  in  the  business. 


Sales  and  transfers  of  portions  of  the  ice  busi- 
ness and  property  have  been  made  from  time 
to  time  with  tbe  fullest  acquiescence  on  the 
part  of  Laura  Place  in  tbe  fact  that  the  owners 
of  the  Dexter  title  were  the  ownera  of  tbe  ice 
forming  on  the  pond,  and  no  objection  was  at 
any  time  made  by  her  to  tbis  claim.  She  would 
certainly  be  estopped  from  denying  complain- 
ants' right,  and  her  heirs  have  no  more  rights 
than  she  owned  at  tbe  time  of  her  death,  and 
cannot  be  heard  to  a<;sert  a  claim  which  she,  if 
alive,  could  not  assert. 

In  giving  tbe  construction  to  the  deed  which 
the  parties  gave  to  it,  and  for  a  period  exceed- 
ing fifteen  years,  tbe  complainants  have  ac- 
quired a  prescriptive  ri^hl  to  the  Ice  in  ques- 
tion. A  grant  to  them  is  implied,  for,  in  order 
to  establish  a  right  or  easement  in  the  lands  or 
waters  of  another,  it  U  only  necessary  that  tbe 
enjoyment  be  adverse  and  under  a  claim  of 
right,  and  with  the  knowledge  of  tbe  owner. 
That  it  be  contrary  to  the  interests  of  tbe  own 
er,  and  of  such  a  nature  that  it  is  difficult  to 
account  for  it,  except  on  the  presumption  of  a 
grant  to  him,  and  that  it  has  cootioued  in  that 
manner  for  the  period  of  limitation  fixed  by 
tbe  statute;  and  the  knowledge  of  the  exercise 
of  this  right  in  tbe  manner  stated  is  binding, 
not  only  on  tbe  owner,  but  bis  grantee  as  well. 
The  adverse  and  uninterrupted  use  and  enjoy- 
ment of  an  easement  of  this  character,  in  the 
manner  .stated,  for  more  than  fifteen  years 
under  a  claim  of  right,  and  with  the  knowl- 
edge of  the  owner,  is  strong  ground  on  which 
to  found  the  presumption  of  a  grant,  and  when 
unexplained,  it  is  presumed  to  be  under  a  claim 
of  right,  and  adverse,  and  is  sufficient  to  es- 
tablish a  title  by  prescription.  Gk>u1d,  Waters, 
gg  334,  835,  841,  and  cases  cited. 

We  cannot  agree  with  the  defendants'  con- 
tention that  complainants  have,  if  at  all,  only 
acquired  prescriptive  rights  in  the  ice  forming 
on  such  parts  of  the  pond  as  they  have  actu- 
ally cut  upon.  It  has  never  been  treated  in 
that  way.  "They,  and  those  from  whom  they 
derive  title,  have  claimed  the  right  as  extend- 
ing over  tbe  entire  px>nd,  and  they  have  cut  and 
gathered  ice  at  any  point  or  points  they  chose 
without  objection  from  any  one.  This  claim, 
too,  has  been  made  under  color  of  title.  Tbe 
Dexter  deed  gave  the  right  to  the  flowage 
which  creates  the  pond,  and,  whether  or  not 
the  deed  conferred  tbe  right  now  contended  for 
yet  it  would  ba  idle  to  say  in  this  case  that  it 
was  not  even  a  color  of  title,  when  it  is  clear 
that  the  parlies  themselves  agreed  that  it  was 
not  only  a  color  of  title,  but  an  actual  title,  and 
when  able  and  learned  lawyers,  after  much 
thought  and  attention,  honestly  disagree  as  to 
whether  or  not  it  actually  conveys  the  right 
(rlaimed  for  it  by  complainants.  It  is  sufficient 
to  say  that  the  court  must  treat  it  as  tbe  parties 
themselves  did,  and  which  related  to  the  entire 
px>nd,  and  not  to  any  parts  or  portions  of  it. 

It  follows  that  tbe  decree  of  the  court  below,, 
dividing  tbe  ice  upon  different  parts  of  the 
pond  between  the  respective  parties,  must  be 
reversed,  and  a  decree  will  be  entered  here  in 
accordance  with  this  opinion,  settling  the  mcn- 
ers/np  of  the  ice  in  the  complainante,  and  re- 
straining  the  defendants  from  interfering  there- 
mth,  as  prayed  for  in  tbe  bill.  Complainants 
will  recover  the  costs  of  both  courts. 

Tbe  other  Justices  concurred. 


44 


New  Jekbey  Court  op  Errors  and  Appeals. 


Nov., 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


John  W.  WARTMAN,  Plff,  in  Err., 
William  H.  SWINDELL. 


( 


N.  J. 


,) 


*!•  I2;in  an  action  of  tort*  the  defend- 
ant reliefl  upon  the  defense  that  the  act 
he  did  was  by  way  of  a  Joke,  it  is  a  qaes- 
tJoD  for  the  Jury  to  decide  whether  the  parties  had 
been  perpetrating  practical  Jokes  apon  each 
other  Id  such  a  way  that  the  defendant  had  a 
right  to  believe  that  the  plaintiff  would  accept 
his  act  as  a  Joke.      • 

8«  The  maylni  **de  minimis  non  curat 
lex**  does  not  apply  to  the  positive  and  wrong- 
ful invasion  of  another^s  property.  The  right 
to  maintain  an  action  for  the  value  of  property 
of  which  the  owner  is  wrongfully  deprived  Is 
never  denied. 

(November  14, 1892.) 

ERROR  to  the  Supreme  Court  at  Circuit  iu 
Camden  County  to  review  a  judgment  in 
favor  of  defendant  m  an  action  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
the  lines  from  defendant's  harness.     Reverted. 

The  facts  are  stated  in  the  opiDion. 

Mr.  John  W.  Wartman*  for  plaintiff  in 
error: 

The  right  of  property  is  an  absolute  right  in- 
herent in  every  Englishman  and  consists  '*in 
the  free  use,  enjoyment,  and  disposal  of  all  his 
acquisitions,  without  any  control  or  diminu- 
tion, save  only  bv  the  laws  of  the  land." 

1  BI.  Com.  188. 

A  fundamental  right  of  the  plaintiff  was  in- 
vaded, and  he  was  entitled  to  establish  in  the 
action  his  ri^ht  of  property. 

In  an  action  of  trespa&s,  Bronson,  */.,  said: 
"If  the  plaintiff  succeeded  in  showing  an  un- 
lawful entry  upon  bis  lands,  or  ihat  his  fences 
or  any  portion  of  them  were  improperly  thrown 
down  and  his  fields  exposed,  he  was  entitled  to 
a  verdict  for  nominal  damages  at  least.  It  was 
not  necessary  for  him  to  prove  a  sum,  or  that 
any  particular  amount  of  damages  had  been 
sustained.  Every  unauthorized  entry  upon  the 
land  of  another  is  a  trespass,  and  whether  the 
owner  suffer  much  or  little,  he  is  entitled  to  a 
verdict  for  some  damages. 

Dixon  V.  Clow,  24  Wend.  188;  Carter  v.  Wal- 
lace, 2  Tex.  206. 

Even  if  the  result  of  the  trespass  benefits  the 
plaintiff,  instead  of  damnifying  him,  he  is  en- 
titled to  nominal  damages. 

J  emit  V.  Whitney,  48  Me.  242. 

The  maxim,  dc  minimie  non  curat  leJt,  is 
never  applied  to  the  positive  and  wrongful  in- 
vasion of  another's  property. 

AshbffY.  White,  2  Ld.  Raym.  948;  Seneca  Road 
Co.  V.  Auburn  dt  R  R.  Co.  5  Hill.  170;  Ful- 
lan  V.  Stearns,  80  Vt.  448.  See  Whittemorey. 
CutUr,  1  Gall.  429. 

That  maxim  has  reference  to  the  injury,  and 
not  to  the  resulting  damage. 

*Headnote6  by  Van  Stckbu  J. 


If  a  person  has  a  right  to  vote  at  an  election, 
and  be  is  refused  this  right,  he  may  have  his 
action,  even  though  the  person  for  whom  be 
proposed  to  vote  should  chance  to  be  elected. 

AiMy  V.  White,  2  Ld.  Raym.  988. 

So  if  a  sheriff  neglect  to  return  an  execution 
the  creditor  may  have  his  action  for  nominal 
damages,  although  no  damages  appeared  to 
have  resulted  from  the  neglect. 

Kidder  v.  Barker,  18  Vt.  464. 

Where  a  clear  right  of  a  party  is  invaded,  in 
consequence  of  another's  breach  of  duty,  he 
must  be  entitled  to  an  action  against  that  par- 
ty for  some  amount,  and  there  is  no  authority 
to  the  contrary. 

Clifton  V.  Hooper,  6  Q.  B.  467. 

Actual,  perceptible  damages  are  not  in- 
dispensable; they |W ill  be  presumed  to  follow. 

Barker  v.  ^Oreen,  2  Bing.  817;  Embrey  v. 
Owen,  6  Exch.  858.  See  also  Olanvill  v. 
Stacey,  6  Bam.  &  C.  548:  Paul  v.  Slawn,  22 
Vt.  285.  54  Am.  Dec.  75:  Case  v.  Dean,  16 
Mich.  12;  Cooley,  Const.  Lim.  6th  ed.  688,  689, 
and  notes:  Rruch  v.  Carter,  82  N.  J.  L.  554; 
Hetfield  v.  Plainfield,  46  N.  J.  L.  121. 

In  a  case  where  the  sum  of  one  dollar  and 
forty-seven  cents  was  in  question.  Van  Syckel, 
./..  said:  ''The  deficiency  was  very,  insignifi- 
cant, but  the  defendant  has  no  right  to  with- 
hold anythinflj:  due  the  plaintiff." 

Wright  v.  Behrens,  49  N.  J.  L.  415. 

Court  would  not  oust  justice  of  jurisdiction 
where  the  verdict  was  half  a  cent  above  the 
limit  fixed  by  statute. 

Da/mel  v.  Sheldon,  8  N.  J.  L.  522. 

The  fraction  of  an  hour  in  the  forbearance 
of  a  note  is  not  a  proper  case  for  the  applica> 
tion  of  the  maxim  in  these  practical  times. 

Hoekenbury  v.  Meyers,  84  N.  J.  L.  846. 

Messrs.  Scovel  ft  Harris,  for  defendant 
in  error: 

The  objection  that  the  value  of  the  suit  i» 
too  trivial  to  justify  the  cotirt  in  taking  cog- 
nizance of  it,  though  not  specially  assi^nied  as 
a  ground  of  demurrer,  mav  be  taken  advantage 
of  by  special  motion  to  dismiss  the  bill,  or  the 
court  may.  of  its  own  motion  at  the  heaiine» 
order  the  bill  to  be  dismissed  on  this  grouna. 

Swedish  Evangelical  L.  Church  of  Sitedes- 
boroftgh  V.  Shivers,  16  N.  J.  Eq.  457. 

The  case  comes  clearly  witnin  the  maxim, 
de  minimis  non  curat  lex. 

Though  a  wrongful  act  has  been  done  against 
a  person,  yet  if  he  has  not  sustained  any  dam- 
age from  it,  either  actual  or  constructive,  no 
action  lies. 

Nichols  V.  Valentine,  86  Me.  822;   fjambard 
V.  Pike,  88  Me.  141. 

The  policy  of  the  law  is  to  take  no  notice  of 
trifling,  vexatious,  or  vindictive  suits. 

Swedifih  Evangelical  L.   Church  of  Swedes- 
borough  V.  Shiters,  supra;  Paul  v.  Slason  22 
Vt.  231,  54  Am.  Dec.  75;  WiUiam*  ▼.  Mostyn 
4  Mees.  &  W.  145. 

The  law  should  hold  out  no  inducement  to 
useless  or  vindictive  litigation. 


NoTB.-The  above  decision  as  to  the  validity  of 
a  defense  that  an  injury  ooraplained  of  was  oom- 
mltted  only  by  way  of  a  Joke  makes  an  otherwise 
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trifling  ease  one  of  considerable  Importance  as 
well  as  novelty. 


1892. 


KiLvixGTOK  V.  Superior. 
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Sedgwick,  Damages,  pp.  55,  56;  Paul  v. 
Sin  ton,  supra. 

There  is  no  fixed  rule  as  to  what  exact 
amount  the  courts  have  held  the  maxim  to  be 
applicable. 

Chenery  v.  Stevens,  97  Mass.  88. 

The  maxim  was  applied  to  a  case  where 
«ixty-eight  town  orders  for  about  $2,000,  were 
barred  by  the  Statute  of  Limitations,  when 
one  order  for  $15  was  not  so  barred. 

ikhriber  v.  Richmond,  78  Wis.  5. 

Also  to  a  case  where  the  plaintiff  rightly  re- 
covered substantial  damages  for  one  cause  of 
action,  though  nominal  damages  may  have  been 
improperly  given  for  another  cause  of  action. 

Middletonv,  Jerdee,  73  Wis.  89. 

The  maxim  was  also  applied  where  an  error 
ss  to  the  time  when  an  item  of  $8  became  due 
is  alleged. 

Moriiz  v.  Larsen,  70  Wis,  569.  See  also 
Knight  v.  Ah&rt,  6  Pa.  472,  47  Am.  Dec.  478; 
Broom,  Legal  Maxims,  7th  ed.  p.  148. 

The  damages  in  trover  and  conversion  is  the 
extent  of  value  of  the  thing  converted. 

Chitty,  PI.  16th  Am.  ed  p.  164;  Cooper  v. 
Chitty,  1  Burr.  81,  1  W.  Bl.  67;  Pierce  v.  Ben- 
jamin, 14  Pick.  856,  25  Am.  Dec.  396;  Parks 
V.  Boston,  15  Pick.  206;  Stone  v.  Codman,  15 
Pick.  297;  Greenfield  Rank  v,  Leavitt,  17  Pick. 
1.  28  Am.  Dec.  268;  Weld  v.  Oliver,  21  Pick. 
550. 

The  rule  of  damages  for  the  conversion  of  a 
borse  and  carriage  which  have  been  returned 
to  the  owner,  is  their  market  value  »t  the  time 
of  the  conversion,  less  their  market  value  at 
the  time  of  the  return. 

Lucas  V.  Trumbull,  15  Gray,  806. 

Van  Syckel,  J.,  delivered  the  opinion  of 
the  court: 

In  September,  1891,  the  clerk  of  the  plaintiff 
in  error,  who  was  plaintiff  below,  drove  the 
horse  and  carriage  of  the  plaintiff  to  the  sher- 
iff's office  in  Camden,  and  there  tied  the  horse 
to  a  post  at  the  curb  line  of  the  street.  While 
the  clerk  was  in  the  sheriff's  office,  the  lines, 
worth  about  three  dollars  or  four  dollars,  were 
taken  from  the  horse  by  the  defendant  in  er- 
ror, and  the  clerk  was  left  without  the  means 
•of  driving  the  horse.  He  thereupon  demanded 
the  lines  of  the  defendant,  who  refused  to  re- 
turn them  to  him.  The  clerk  then  went  to 
ihe  office  of^be  plaintiff,  and  informed  him  of 
the  occurrence,  and  was  instructed  to  return 
to  the  court-house,  and  again  demand  the  lines 


of  the  defendant.  A  second  demand  was 
made,  and  the  defendant  refused  to  comply 
with  it.  Thereupon  the  plaintiff  brought  suit 
against  the  defendant  for  damages.  On  the 
trial  of  the  cause  in  the  court  below  the  plain- 
tiff, after  proving  the  facts  above  stated,  rested 
his  case.  On  the  cross-examination  of  the 
plaintiff's  clerk  it  appeared  that  the  defendant 
said  to  him  that  the  plaintiff  had  taken  a  small 
article  from  the  defendant,  and  the  clerk,  in 
reply  to  the  question  whether  the  defendant 
did  not  take  the  lines  by  way  of  a  joke,  said 
he  "supposed  perhaps  he  did  it  in  a  joke,  but 
he  did  not  know  what  it  was  done  for  when  it 
was  first  done. "  When  the  plaintiff  had  rested 
his  case,  the  triil  judge  said:  *'If  the  defend- 
ant will  make  a  tender  of  these  lines  now,  I 
will  dismiss  this  case  upon  the  ground  de  mini- 
mis non  curat  lex."  The  defendant  thereupon 
tendered  the  lines  to  the  plaintiff,  and  the  court 
dismissed  the  jury  from  the  further  considera- 
tion of  it.  This  disposition  of  the  case  is  the 
error  complained  of  in  this  court.  The  trial 
judge  acted  upon  the  idea  that  the  conduct  of 
the  defendant  was  intended  as  a  joke,  and  that 
the  matter  involved  was  too  insignificant  to 
claim  the  attention  of  the  court.  If  the  de- 
fendant relied  upon  the  fact  that  he  removed 
the  lines  by  way  of  a  joke,  it  was  a  question 
for  the  jury  to  decide  whether  the  parties  had 
been  perpetrating  practical  jokes  upon  each 
other  in  such  a  way  that  the  defendant  had  a 
right  to  believe  that  the  plaintiff  would  accept 
this  act  as  a  joke.  That  question  could  not 
legally  be  taken  from  the  jury,  and  settled  by 
the  amrt;  nor,  in  my  judgment,  was  the  maxim 
de  minimis  non  curat  lex  applicable  to  this 
case.  In  Seneca  Road  Co.  v.  AuMirn  dt  R,  R. 
Co.,  5  Hill,  175,  Mr.  Justice  Cowen  said  this 
maxim  is  never  applied  to  the  positive  and 
wrongful  invasion  of  another's  property.  The 
right  to  maintain  an  action  for  the  value  of 
property,  however  small,  of  which  the  owner 
is  wrongfully  deprived,  is  never  denied.  A 
trespass  upon  lands  is  actionable,  although  the 
damage  to  the  owner  is  inappreciable.  The 
celebrated  Six  Carpenters*  Case,  reported  in  8 
Coke,  482,  involved  a  trifling  sum.  But  as 
the  case  in  hand  stood  at  the  ciose  of  the  plain- 
tiff's testimony,  I  am  not  prepared  to  say  that 
a  verdict  for  substantial  damages  would  not 
have  been  justifiable. 

In  my  opinion,  the  trial  court  erred  in  dis- 
missing this  case,  and  the  judgment  below 
should,  therefore,  be  reversed. 


WISCONSIN  SUPREME  COURT. 


S.  S.  KILVINGTON  et  al..  Respts., 

V. 

City  of  SUPERIOR,  Appt. 


Wte. 


) 


1 .    A  Tillage  board  may  contract  for  a 
cremating  Aimace  to  consume  garbaipe  or 


animaJa,  etc.,  as  a  means  of  cooservinsr  the  health 
of  the  inhahitaDts  under  the  freneral  power  con- 
ferred to  prevent  and  abate  nuisances. 

8.  The  fact  that  the  mode  of  building  a 
cremating  ftimace  im  patented  will  not 
make  the  contract  of  a  municipal  corporation 
for  its  corstruction  void  when  the  contract  for 
performinflT  the  work  and  furnishing-  the  materi- 


^{YTR.— Municipal  contracts  for  tayrk  or  artieUs 
which  emhody  a  pa>tented  invention. 

The  decisions  as  to  the  effect  of  a  charter  or 
statutory  requirement  that  a  municipal  contract 
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must  be  let  to  the  lowest  bidder  in  cases  where  the 
contract  will  require  the  use  of  a  patented  inven- 
tion are  in  sharp  conflict:  but  there  is  no  conflict  as 
to  the  position  of  the  court  in  the  main  case. 
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Wisconsin  Suprehe  Coubt. 


Oct.  , 


als  is  let  to  the  lowest  bidder  with  the  under- 
standing that  the  patentee  would  allow  the  use 
of  his  patent  and  superintend  its  construction  in 
consideration  of  a  certain  specified  sum  paid  him 
by  whoever  secured  the  contract. 

(October  25, 1892.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Douglas  County  over- 
ruling a  demurrer  to  the  complaint  in  an 
action  brought  lo  recover  the  amount  alleged 
to  be  due  upon  a  contract  for  the  erection  of  a 
crematory.    Affirmed, 

Statement  by  Pinney,  /. ; 

This  action  was  brought  upon  a  contract 
made  between  one  McCann  and  the  village  of 
Superior,  organized  under  chapter  40  of  the 
Revised  Statutes  and  Acts  amendatory  thereof, 
for  the  erection  of  a  crematory  according  to 
the  Kilvington  patent  for  the  destruction  of 
garbage,  dead  animals,  etc.  The  work  was  let 
to  the  lowest  bidder,  but  prior  thereto  Kilving- 


ton, the  owner  of  the  patent  for  building  the 
crematory,  appeared  before  the  village  board 
while  in  session,  and  agreed  he  would  allow  it 
and  its  legal  successor  the  use  of  bis  patent  and 
improvements  as  long  as  it  should  be  operated 
by  it  for  a  total  sum  of  $1,600,  and  he  would 
superintend  the  construction  if  they  would  pay 
bis  expenses  to  Superior  and  while  there  super- 
intending the  work;  also  that  any  contractor 
who  took  the  contract  of  erecting  the  crema- 
tory could  have  his  said  patent  and  services  at 
the  same  rate;  that  such  facts  were  generally 
known  and  publicly  stated  both  before  the 
board  and   throughout  the  village,  and  were 

fenerally  known  among  contractors  in  that 
ind  of  work.  McUann,  having  been  the  suc- 
cessful bidder,  entered  into  contract  to  build 
the  crematory  according  to  said  patent  and 
improvements  for  $4,600,  upon  premises  to  be 
designated  by  the  village.  On  the  day  of  mak- 
ing the  contract  Kilvington  entered  into  aeon- 
tract  with  McCann  to  furnish  the  patent,  ren- 
der services,  and  superintend  the  erection  of 


Substantially  the  same  decision  was  made  In 
Hastings  v.  Columbus,  42  Ohio  St.  585,  in  which  the 
fact  that  contractors  owned  a  patent  which  must 
be  used  in  executing  the  contract  was  held  imma- 
terial where  before  the  contract  was  let  the  city 
had  acquired  the  right  to  secure  at  a  reasonable 
cost  the  right  of  the  patent  with  respect  to  the 
improvement  for  any  successful  bidder  for  the 
work  so  that  the  bidders  were  placed  in  this  respect 
on  substantially  equal  terms. 

But  in  the  absence  of  any  such  arrangement  the 
fact  that  one  person  or  company  has  a  monopoly 
of  the  right  to  use  a  patent  in  a  city  where  a  con- 
tract is  to  be  performed  is  held  by  the  decisions  in 
New  Jersey,  Louisiana,  and  California,  as  well  as 
Wisconsin,  to  prevent  letting  a  contract  which 
shall  require  the  use  of  such  patent  where  the  hi  w 
requires  municipal  contracts  for  that  class  of  im- 
provements to  be  let  to  the  lowest  bidder.  State  v. 
Elizabeth,  85  N.  J.  L.  851,  citing  the  unreported 
case  of  Coar  v.  Jersey  City;  Burgess  v.  Jefferson, 
21  La.  Ann.  148;  Nicolson  Pave.  Co.  v.  Painter,  85 
Cal.  809;  Bean  v.  Charlton,  23  Wis.  580,  99  Am.  Dec. 
205. 

The  same  decision  was  made  in  Bolan  v.  New 
York,  4  Abb.  Pr.  N.  S.  897.  But  this  decision  can- 
not be  regarded  as  authority  in  New  York  state,  as 
exactly  the  contrary  is  decided  by  the  court  of  ap- 
peals.   Re  Dugro,  60  N.  Y.  518. 

In  Re  Eager,  40  N.  Y.  100,  the  objection  that  a 
contract  for  a  patented  pavement  could  not  be  let 
where  the  charter  required  it  to  be  let  to  the  lowest 
bidder  had  not  been  properly  raised  and  so  was  not 
decided,  but  the  court  held  that  a  single  contract 
iH>uld  not  be  let  for  several  kinds  of  work  which 
could  be  separately  done  if  some  only  were  covered 
by  a  patent. 

The  decisions  in  Michigan  as  in  New  York  hold 
that  a  municipal  contract  let  to  the  lowest  bidder 
is  not  invalid  t)ecause  the  performance  of  the  con- 
tract will  require  the  use  of  a  patent.  Hobart  v. 
Detroit,  17  Mich.  248,  97  Am.  Dec.  185;  Motz  v. 
Detroit,  18  Mich.  515. 

The  same  doctrine  is  also  established  in  Missouri 
and  the  fact  that  no  competition  Is  possible  will 
not  prevent  letting  a  contract  for  a  street  pave- 
ment covered  by  a  patent  under  the  charter  re- 
quiring such  contracts  to  be  let  to  the  lowest 
bidder.  Barber  Asphalt  Pav.  Co.  v.  Hunt,  8  L.  R. 
A.  110, 100  Mo.  22. 

In  People  v.  Van  Nort,  65  Barb.  881,  it  was  held 
that  a  provision  for  letting  contracts  to  the  lowest 
bidder  did  not  apply  where  the  subject  of  the  con- 
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tract  was  patented  and  could  be  obtained  from  one 
party  only. 

The  same  rule  is  declared  in  Baird  v.  New  York* 
96  N.  Y.  667,  although  in  that  case  the  court  held 
that  the  provision  for  letting  the  contract  to  the 
lowest  bidder  had  been  in  fact  repealed  by  implica- 
tion. 

But  In  Worthington  v.  Boeton,  41  Fed.  Rep.  28,  It 
was  held  that  the  necessity  of  advertising  for  pro- 
posals, etc.,  as  required  by  law  was  not  obviated  by 
the  fact  that  a  pumping  engine  purchased  by  a 
city  waterworks  board  embodied  a  patented  at- 
tachment. This  case  may  be  distiuguished  from 
the  New  York  cases  Just  mentioned  in  the  fact  that 
the  patented  attachment  was  only  a  portion  of  the 
thing  to  be  purchased. 

The  sharp  conflict  between  the  courts  of  Califor> 
nia,  Wisconsin,  Louisiana,  and  New  Jersey  on  the 
one  hand,  and  those  of  New  York,  Michigan,  and 
Missouri  on  the  other  hand,  can  hardly  be  explained 
away,  but  in  California  and  Wisconsin  the  fact 
that  abutting  owners  have  an  option  under  tbe 
statutes  to  do  the  contract  work  themselves  seemi« 
to  be  regarded  as  of  some  importance,  while  in  the 
Louisiana  case  tbe  proiision  as  to  letting  the  con- 
tract to  the  lowest  bidder  was  contained  in  a  par- 
ticular section  authorising  the  improvement  on 
petition  or  tbe  owners  of  one  fourth  the  frontage 
of  the  street  to  be  improved  while  the  city  had  full 
authority  in  the  exercise  of  its  general  powers 
under  other  charter  provisions  to  lay  the  patented 
pavement  so  that  it  was  not  debarred  by  the  decist- 
ion  from  the  use  of  patented  improvements. 

In  Yamold  v.  Lawrence,  15  Kan.  126,  Judge 
Brewer  inclines  toward  tbe  Michigan  and  New 
York  doctrine,  but  holds  that  the  statute  in  ques> 
tion  did  not  require  in  fact  a  letting  to  the  lowest 
bidder. 

Somewhat  analagous  to  the  oases  as  to  patents  is 
a  decision  in  Harlem  Gtaslight  Co.  v.  New  York,  33 
N.  Y.  824,  that  a  city  contract  for  gas  with  a  gan 
company  which  has  a  legislative  monopoly  is  not 
within  a  statute  requiring  a  contract  for  supplier 
to  be  let  to  the  lowest  bidder.  The  court  says  the 
other  construction  would  lead  to  tbe  absurd  result 
of  giving  a  gas  company  power  to  extort  whatever 
price  it  chose. 

Also  a  decision  in  People  v.  Flagg,  17  N.  Y.  584, 
that  such  a  provision  as  to  letting  contracts  for 
"work"  does  not  apply  to  a  contract  for  the  serv- 
ices of  a  surveyor  which  require  scientitlc  knowl- 
edge andiprofessional  skill.  B.  A.  R. 
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the  crematoiT  for  the  sum  of  $1,500,  aa  he  had 
promised.  A  place  for  erecting;  it  was  desig- 
nated, and  the  work  was  commenced.  Tlie 
city  of  Superior  was  organized  in  the  year 
18^,  and  succeeded  to  all  the  liabilities  and 
rights  of  the  village.  McCann  continued  the 
work  until  the  22d  of  April,  1889,  and  was 
willing  to  go  on  with  it,  but  the  board  of  pub- 
lic works  refused  to  permit  him  to  proceed  to 
complete  the  contract;  and  he  had  expended 
and  become  liable  for  $2,091.39.  and  his  profits 
on  the  completion  of  it  would  have  been  $900. 
He  assigned  over  his  claim  against  the  city  on 
said  contract  to  the  respondents,  Kilvington 
and  Paden,  and  they  presented  it  to  the  com- 
mon council,  when  it  was  disallowed,  and  the 
respondents  appealed  to  the  circuit  court,where 
they  filed  a  formal  complaint  on  the  said  con- 
tract, and  claimed  damages,  as  above  stated. 
The  defendant  demurred  to  the  complaint. 
The  court  overruled  the  demurrer,  and  the  city 
appealed  to  this  court,  and  claimed  (1)  that  the 
contract  was  void,  on  the  ground  that  the  vil- 
lage board  had  no  power,  express  or  implied, 
to  contract  for  the  erection  of  a  garbage  cre- 
matory; (2)  that,  if  it  had  such  power,  then  the 
work  of  building  it  according  to  the  Kilving- 
ton patent  could  not  be  let  to  the  lowest  bid- 
der in  the  mode  prescribed  by  law,  because  it 
was  a  patented  method,  and  could  not  be  the 
subject  of  competition  in  bidding  for  the 
work. 

Mr.  Phil  H.  Perkins  for  appellant. 
Messrs.  Reed,  Grace,  Rock  ft  Reed. 

for  respondents: 

Corporations  may  resort  to  the  usual  and 
convenient  means  of  executing  the  powers 
granted. 

Mtils  v.  Gleason,  11  Wis.  470.  78  Am.  Dec. 
721:  State  v.  Madison,  7  Wis.  688;  8tatey,  Mil- 
icauAee,  25  Wis.  122;  Farnum  v.  Johnson,  62 
Wis.  620;  Miller  v.  Miltoavkee,  14  Wis.  699; 
Benson  v.  Waukes^ia,  74  Wis.  32. 

Courts  in  construing  statutes  may  consider 
surrounding  circumstances,  the  condition  of 
things,  tbe  evils  to  be  remedied,  the  objects  to 
be  attained 

Clark  V.  JanesnilU,  10  Wis.  136. 

A  town  having  authority  "to  make  by-laws 
for  managing  its  prudential  affairs"  has  px>wer 
to  erect  a  market  house. 

Spaulding  v.  Lotoell,  23  Pick.  71;  Caldmll 
V.  Alton,  38  111.  416,  75  Am.  Dec.  282;  Gale  v. 
Kalamazoo,  23  Mich.  844,  9  Am.  Kep.  80; 
Ketefium  v.  Buffalo,  14  N.  Y.  356. 

Where  jx)wer  was  granted  to  the  city 
"to  appoint  market  places  and  regulate 
the  same,"  it  had  power  to  build  and  repair  a 
market  house 

Smith  V.  Newbern,  70  N.  0.  14,  16  Am, 
Rep.  766;  VrencU  v.  Quiney,  3  Allen,  9; 
People  V.  Harris,  4  Cal.  9. 

Under  a  general  welfaie  clause  there  is 
power  to  supply  water  by  an  artesian  well,  as 
a  sanitary  regulation. 

Livingston  v.  Pippin,  81  Ala.  542;  Rome  v. 
Cabot,  28  Ga.  50. 

To  erect  public  hospitals  to  preserve  the 
cleanliness  and  salubritv  of  the  city. 

Milne  v.  Davidson,  5  Mart.  N.  S.  410,  16 
Am.  Dec.  189. 

To  establish  cemeteries. 
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Charleston  v.  Wenttoorth  Street  Baptist 
Chtirch,  4  Strobh.  L.  806.  See  also  St,  Louis 
V.  Sehoenbusch,  95  Mo.  618;  Western  <Sb  A,  H. 
Co,  V.  Toung,  81  Ga.  897. 

Dean  v.  Charlton,  23  Wis.  590,  was  decided 
by  a  divided  court.  Justices  Cole  and  Paine 
holding  the  contract  for  the  Nicolson  pave- 
ment void  while  C.  J.  Dixon  dissented  and 
contended  it  was  valid. 

Tbe  following  courts  have  arrived  at  the 
same  conclusion  as  this  court  did: 

California:  Nicolson  Pac.  Co.  v.  Painter,  36 
Cal.  699  (Nicolson  pavement) ;  Louisiana : 
Burgess  v.  Jefferson,  21  La.  Ann.  143  (Nicol- 
son pavement). 

The  dissenting  opinion  of  Judge  Dixon  has 
been  sustained  by  the  following  courts: 

In  Michigan: 

Ebbart  v.  Detroit,  17  Mich.  246,  97  Am. 
Dec.  18o  (Nicolson  pavement);  Motz  v.  De- 
troit, 18  Mich.  515  (Nicolson  pavement); 
AttyOen,  v.  Detroit,  26  Mich.  278. 

In  Kansas: 

Yamold  v.  Lauyrence,  15  Kan.  126  (Wyckoff 
pavement). 

In  New  York: 

Be  Dugro,  50  N.  Y.  513  (Nicolson  pave- 
ment); Baird  v.  New  Fork,  96  N.  Y.  567 
(water  meters).  See  also  State  v.  Elizabeth,  35 
N.  J.  L.  351. 

The  case  at  bar  differs  from  Dean  v.  Charl- 
ton, 23  Wis.  590,  99  Am.  Dec.  205,  in  the 
following  particulars:  First,  in  this  case  there 
were  competitive  bids;  second,  the  patent  was 
but  one  third  of  the  cost;  third,  it  would  be 
paid  for  out  of  the  general  fund  and  bind  the 
city  at  large;  fourth,  tbe  owners  of  the  patent 
were  willing  to  sell,  and  did  sell  the  patent  as 
proposed;  fifth,  the  plaintiffs  are  only  seeking 
to  recover  for  materials  and  labor  furnished, 
and  not  for  the  patented  article. 

Where  a  city  or  municipality  receives  the 
benefit  of  money,  labor  or  property,  upon  a 
contract  made  with  due  formality,  or  which 
it  had  no  power  to  make,  and  which  it  refuses 
to  execute,  it  will  nevertheless  be  liable  to  the 
person  conferring  the  benefit  to  the  extent  of 
the  value  of  what  has  been  received  and  ap- 
propriated, unless  the  contract  was  prohibited 
by  the  statute  or  in  violation  of  public  policy. 

Schipper  v.  Aurora,  6  L.  R.  A.  318, 121  Ind. 
154. 

Pinney,  «/.,  delivered  the  opinion  of  the 
court: 

The  village  of  Superior  was  a  public  corpo- 
ration created  for  purposes  of  local  civil  gov- 
ernment. All  its  powers  *'  not  speciflcallv 
S'ven  some  other  officer"  were  vested  in  its  vil- 
ge  board.  The  contract,  for  a  breach  of 
which  this  action  is  brought  against  tbe  city  of 
Superior,  the  successor  in  interest  and  liability 
of  the  village,  was  entered  into  by  and  between 
the  board  of  trustees  of  the  village  of  Superior 
and  McCann,  the  assignor  of  the  plaintiff,  for 
the  construction,  at  a  designated  place,  of  a 
furnace  known  as  the  "Eagle  Garbage  Cre- 
mating Furnace,"  with  Kilvington  improve- 
ments, and  all  processes  for  consuming  by  fire 
manure,  garbage,  and  dead  animals,  as  a  means 
of  conserving  the  health  of  the  citv,  and  of 
abating  nuisances,  and  preventing  sickness  and 
disease.    The  authority  of  tbe  village  to  make 
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the  contract  is  deDied.  It«is  urged  that  the  vil- 
lage board  had  no  power,  express  or  implied, 
for  that  purpose.  Aside  from  what  may  be 
fairly  considered  within  the  general  powers  of 
the  village  to  carry  out  the  public  purposes  for 
which  it  was  created,  the  village  board  had 
express  power  ''to  appoint  a  board  of  health, 
.  .  .  to  declare  what  are  nuisances,  and  to 
prevent  or  abate  the  same;  .  .  .  and  to  pre- 
vent persoDS  from  bringing,  depositing,  or 
leaving  within  the  village  any  putrid  carcass 
or  other  unwholesome  substance;  to  require 
the  owners  or  occupants  of  lands  to  remove 
dead  animals,  stagnant  water,  or  other  un- 
wholesome substance  from  their  premists;" 
and  "to  ordain  and  establish  all  such  ordi- 
nances and  by-laws  for  the  government  and 
good  order  of  the  village  .  .  .  and  the  pro- 
motion of  health,  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States  or 
of  this  state,  as  they  shall  deem  expedient." 
Rev.  Stat.  ^  892,  subds.  20,  26.  The  powers 
vested  by  subdivision  26  were  to  be  exercised 
by  ordinances  and  by-laws,  and,  being  for  the 
enactment  of  general  and  permanent  rules,  can- 
not, it  is  contended  (and  many  authorities  are 
cited  to  that  effect),  be  exercised  in  any  other 
manner;  while  the  powers  conferred  by  sub- 
division 20  may  be  exercised  "by  ordinance, 
resolution,  law,  or  vote."  Section  892.  The 
power  "to  prevent  or  abate  nuisances" — that 
which  occasions  public  hurt  or  inconvenience 
— is  necessarily  a  very  broad  and  comprehen- 
sive one,  and  essential,  if  not  indispensable,  to 
the  purpose  for  which  the  village  was  created. 
It  would  hardly  be  questioned  by  any  one  that 
if  garbage,  manure  or  dead  animals  were 
found  within  the  village,  in  the  interest  of 
good  order,  cleanliness,  and  public  health,  the 
board  of  trustees  would  have  power  to  abate 
such  nuisances  by  removing  or  otherwise  mak- 
ing suitable  disposition  of  them.  To  this  end  it 
might  provide  for  destroying  them  instead  of 
foulinff  the  waters  of  a  lake  or  stream  of  water 
with  them,  to  be  again  cast  up,  to  the  preju- 
dice of  the  public,  or  depositing  them  where 
they  would  create  a  new  nuisance.  To  this 
end,  if  a  garbage  crematory  t)ecomes  necessary, 
the  board  may,  within  a  fair  and  bona  fide  ex- 
ercise of  their  discretion,  contract  fon  its  con- 
struction, and  the  village  will  be  lx>und  by  tlie 
contract.  Sp)eaking  of  the  powers  of  such  cor- 
porations in  Spaulding  v.  Lmrell,  23  Pick.  74, 
Shaw,  Ch,  */.,  says:  "They  can  exercise 
no  powers  but  those  which  are  conferred 
upon  them  by  the  Act  by  which  they  are 
constituted,  or  such  as  are  necessary  to  the 
exercise  of  their  corporate  powers  or  dutie?, 
and  the  accomplishment  of  the  purposes  of 
their  association."  FrencJi  v.  Qutncy,  3  Allen, 
12.  This  rule  has  often  been  affirmed  in  this 
state  with  the  just  qualification  that  such  cor- 
porations may  resort  to  the  usual  and  conveni- 
ent means  of  executing  the  powers  granted; 
that  is  to  say,  as  applied  to  this  case,  that  the 
village,  in  order  to  preventer  abate  nuisances, 
mi^ht  resort  to  such  means  as  were  usual  and 
convenient.  Mills  v.  Gleaaon,  11  Wis.  510,  78 
Am.  Dec.  721;  Oilman  v.  Milwavkee,  61  Wis. 
592:  Bell  v.  PlaitetHle,  71  Wis.  142;  MHmer 
V.  Racine,  68  Wis.  241.  The  power  to  prevent 
and  abate  nuisances  is  an  express  grant  of 
power,  and  not  an    implied  one;  and  "it  has 
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long  been  an  established  principle  io  the  law  of 
corporations  that  they  may  exercise  all  the 
powers  within  the  fair  intent  and  purpose  of 
their  creation  which  are  reasonably  proper  to 
give  effect  to  powers  expressly  gran  tea.  In 
doing  so,  unless  restricted  in  this  respect,  they 
must  have  a  choice  of  means  adapted  to  eada, 
and  are  not  confined  to  any  one  mode  of  oper- 
ation," and  their  discretion  in  this  respect  can- 
not be  revised  or  interfered  with  by  the  courts, 
except  where  the  substantive  power  is  exceed- 
ed, or  fraud  is  shown,  or  there  is  a  manifent  in- 
vasion of  private  rights.  1  Dill.  Mun.  Corp. 
§§  91,  94,  and  cases' cited;  Benwn  v.  'Wauk4'' 
sha,  74  Wis.  32;  Kelley  v.  Milwaukee,  18  Wis. 
88;  Sehanck  v.  New  York,  69  N.  Y.  444; 
Spaulding  v.  Lowell,  supra. 

It  was  not  necessary,  therefore,  that  there 
should  have  been  expiess  power  conferred  on 
the  village  to  build,  or  contract  for  building, 
the  crematory.  The  village  board  might  con 
tract  for  it  as  a  means  adapted  to  the  end  of 
preventing  or  abating  nuisances  and  as  a  health 
measure,  and  so  within  the  general  purpose  for 
which  the  village  was  organized. 

2.  Upon  the  authority  of  Dean  v.  Charlton, 

28  Wis.  590,  99  Am  Dec.  205,  it  is  contended 
that,  as  the  mode  of  building  the  crematory 
was  a  patented  one,  the  contract  was  void,  on 
the  ground  that  there  could  not  be  fair  compe- 
tition in  bidding  for  the  work,  which  by  the 
charter  was  required  to  be  let  to  the  lowest 
bidder.  Rev,  Stat,  i^  921.  The  case  of  Dean 
V.  Charlton  was  decided  by  a  divided  court, 
and  there  was  a  vigorous  and  able  dissenting 
opinion  by  Chief  Justice  Dixon.  The  Legis- 
lature subsequently  validated  the  assessment 
so  held  void  in  thai  case.     Mills  v.  CJutrteion, 

29  Wis.  400,  9  Am.  Rep.  578;  Dean  v.  Bareh- 
senium,  80  Wis.  236,  —  in  which  cases  the 
validity  of  this  ]e;;is1ation  was  sustained. 
Since  that  time  the  direct  question  involved  in 
that  case,  which  was  in  respect  to  assessments 
against  abutting  lots  for  paving  the  street,  has 
not  been  before  the  court;  but  in  Dean  v, 
Cftarlton  the  majority  of  the  court,  after  com- 
menting upon  the  case  of  Harlem  Gaslight 
Co.  V.  New  York,  88  N.  Y.  809,  expressly  dis- 
claimed deciding  whether  the  city  miaht  not 
have  contracted  for  laying  such  pavement  at 
its  own  expense,  under  its  general  municipal 
powers,  which  is  reallv  the  question  here  pre 
sen  ted.  In  view  of  the  legislation  which  fol- 
lowed Dean  v.  Charlton,  and  the  fact  thai  it 
was  decided  by  a  divided  court,  and  the  gen 
eral  tenor  of  subsequent  decisions,  and  thef ur- 
ther  fact  that  patented  methods  and  processes 
now  enter  so  largely  into  various  classes  and 
kinds  of  public  work,  we  are  not  disposed  to 
extend  the  rule  of  that  case  beyond  the  par- 
ticular point  there  decided.  In  Hobart  v.  De- 
troit, 17  Mich.  246,  97  Am.  Dec.  185,  and 
Motz  V.  Detroit,  18  Mich.  515,  decided  atalx>ut 
the  same  time,  a  contrary  conclusion  was 
reached;  and  in  NieoUon  Pai^.  Co.  v.  Painter, 
3  Cal.  699,  and  Burgess  v.  Jefferson,  21  La. 
Ann.  148,  the  rule  of  the  ma;jority  of  the  court 
in  Dean  y.  C'^^rr^^(77iWHS8ustamed.  Since  then, 
in  Re  Dugre,  50  N.Y.  518,  the  question  has  been 
decided  in  conformity  with  Hobart  v.  Detroit, 
supra,  and  other  like  cases,  and  in  Yamold 
V.  Lawrence,  15  Kan.  129,  Brewer,  J.,  notices 
the  diversity  of  judicial  opinion  on  the  ques- 
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tion,  and  is  inclined  to  favor  tbe  views  of  the 
courts  of  Michigan  and  New  York.  Bairdv. 
New  York,  96  K.  Y.  567. 

In  the  present  case  there  was  a  definite,  well- 
settled  price  for  the  patent  and  specifications, 
at  which  it  was  held  and  offered  to  the  city 
and  all  contractors,  which  would  limit  the  re- 
covery of  the  patentee,  so  that  in  fact  there 
was  free  competition  for  the  work  and  ma- 
terials, and  all  else  except  the  patent.  The 
city  had  the  benefit  of  all  the  competition  of 
which  the  nature  of  the  work  admitted;  and 
in  such  cases,  where  the  entire  work  is  done  at 
the  ^neral  expense  of  the  city,  the  statute 
ought  not  to  be  so  construed  as  to  exclude  the 
city  from  availing  itself  of  desirable  patented 
works  or  improvements,  as  to  which  there  is 
but  one  price,  and  for  which  there  can,  in  the 
nature  of  the  case,  be  no  competition,  and 
-when,  for  performing  the  work  and  furnishing 


materials,  the  advantage  of  competition  is  se- 
cured. While  the  rule  of  Dean  v.  Charlton 
may  be  upheld  as  applied  to  assessments 
charged  against  abutting  lots  where  the  lot- 
owners  have  the  ri^ht  secured  to  them  to  con- 
struct in  front  of  their  property  the  improve- 
ment for  or  in  which  a  patented  method  or 
process  is  used,  we  cannot  see  that  there  is  any 
good  reason  to  hold  that  the  statute  applies  to 
the  patents,  mode,  or  process,  when  in  respect 
to  all  else  the  statutory  requirement  of  compe- 
tition is  secured.  Under  any  other  theory  a 
municipal  corporation  would  be  obliged  to 
forego  the  purchase  and  use  of  all  patented 
implements,  modes,  or  processes, — a  result 
which  we  cannot  think  the  Legislature  con- 
templated. 

For  these  reasons  the   order  of  the  Circuit 
Court  must  he  affirmed. 


MISSISSIPPI  SUPREME    COURT. 


F.  M.  LEIGH,  Appt, 
r. 

Thomas  HARRISON  et  al. 


(. 


.Miss.. 


.) 


'Creditors  cannot  reach  the  interest  of  a 
debtor  tinder  a  will  (sreatin^  a  trust 
for  this  snpport  during  life  and  providingr  that 
the  trustee  shall  make  quarterly  payments  to  blm 
until  his  deatb,  at  least  where  it  does  not  appear 
that  there  is  any  acoumulatlon  of  the  income 
over  and  above  the  sum  needed  for  his  support. 

(March  28, 18S2.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Lowndes  County 
in  favor  of  defendants  in  a  proceeding  brought 
to  compel  satisfaction  of  a  judgment  which 
had  been  obtained  by  plaintiff  against  Thomas 
Harrison  out  of  a  fund  held  in  trust  for  bis 
support.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  C.  Beckett  for  appellant. 

Messrs.  J.  A.  Orr  and  B.  H.  Lee*  for  ap- 
pellees, in  support  of  the  will  and  to  establish 
the  validity  of  the  trust,  cited  — 

Pope  V.  Elliott,  8  B.  Mon.  61;  Leatiit  v. 
Beime,  21  Conn.  8;  Hill  v.  McRae,  27  Ala. 
175;  Garland  v.  Garland,  13  L.  R.  A.  212,  87 
Va.  758:  Jourolmon  v.  MoMengilly  86  Tenn.  81; 
fjimpert  v.  Haydel,  2  L.  R.  A.  113,  96  Mo. 
430;  Barnes  v.  Dote,  59  Vt.  530;  Smith  v. 
Totoers,  69  Md.  77;  Grothe's  App.  135  Pa.  585. 

Per  Curiam: 

Tbe  appellant  is  a  judgment  creditor  of 
Thomas  Harrison,  and  has  sued  out  execution 
of  his  judgment,  which  has  been  returned  jtulla 
bona.  He  then  exhibited  his  bill  in  the  chan- 
cery court  of  Lowndes  county  against  his  debt- 


or, and  against  Mrs.  Regina  Lee,  executrix  of 
tbe  last  will  and  testament  of  Mrs.  Regina  Har- 
lison,  and  trustee  thereunder  for  said  Thomas 
Harrison,  and  against  James  T.  Harrison,  who 
under  the  will  of  Mrs.  Harrison  was  devised 
an  undivided  interest  in  certain  lands,  the 
other  interest  therein  having  been  by  said  will 
devised  to  Mrs.  Lee  for  the  life  of  Thomas 
Harrison  upon  the  trust  which  appears.  Ad 
to  James  Harrison  the  only  relief  sought  is 
partition  of  the  lands  as  is  directed  by  the  will. 
The  will  of  Mrs.  Harrison  is  as  follows: 

"  I,  Regina  Harrison,  make  and  publish  this, 
my  last  will  and  testament.  Item  1st.  My 
residence,  and  the  lot  on  which  it  is  built,  be- 
ing square  17,  north  of  Main  street,  in  the  city 
of  Columbus,  I  give  to  my  two  daughters  Re- 
gina L.  Lee  and  Mary  B.  Harrison.  All  of  the 
personal  property,  such  as  books,  furniture, 
etc.,  in  and  about  the  house  and  on  the  lot  I 
give  to  my  daughter  Mary  B.  Harrison,  except 
my  silver  plate,  and  that  will  be  equally  divid- 
ed by  and  between  my  said  daughters;  and  to 
them  I  give  my  lot  in  the  cemetery.  Item  2. 
I  give  to  my  daughter  Regina  L.  Lee,  in  trust 
for  the  life  of  my  son  Thomas,  with  the  re- 
mainder to  her,  three  thousand  dollars,  and  two 
thirds  of  my  plantation  in  Leflore  county,  be- 
ing the  same  owned  by  my  husband;  and  for 
further  description  of  the  land  I  refer  to  the 
deed  which  vested  the  title  in  him;  the  land  to 
be  divided  so  that  the  improvements  are  to  be 
on  the  two  thirds  of  the  number  of  acres  in  the 
tract  given  her.  She  will  rent  the  land  and 
lend  the  three  thousand  dollars  to  the  best  ad- 
vantage, and  use  the  rents  and  interest  on  the 
three  thousand  dollars  for  the  support  of 
Thomas  during  his  life,  making  quarterly  pay- 
ments to  him  until  his  death.  Then  the  money 
at  the  death  of  Thomas  to  vest  in  m^  daughter 
Regina,  or,  if  she  is  not  living,  m  her  son 


Note.— For  prior  cases  in  this  series  on  the  sub- 
ject of  spendthrift  trusts,  see  Lampert  v.  Haydel,  2 
L.  R.  A.  113,  and  note,  96  Mo.  439;  Wales  v.  Bowdisb, 
4  I^  R.  A.  819,  61  Vt.  S3;  Slattery  v.  Wason,  7  L.  R. 
A.  903, 151  Mass.  886;  Haycraft  v.  Bland,  9  L.  R.  A. 
590,  le  Ky.  L.  Rep.  532;  Billings  v.  Marsh,  10  L.  R.  A. 
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764,  158  Mass.  811;  Ghormley  v.  Smith,  11  L.  R.  A. 
565, 199  Pa.  584;  Bull  v.  Kentucky  Nat.  Banlc,  12  L. 
R.  A.  87, 12  Ky.  L.  Rep.  538;  Day  v.  Slaughter,  13  L. 
R.  A.  21Z,  and  note,  15  Va.  L.  J.  460;  Roberts  v.  Stev- 
ens (Me.)  17  L.  R.  A.  S66. 


so 


MTB6IBSIFFI  SUFREMB  COUBT. 
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Blewitt  H.  Lee,  Mary,  James  T.,  and  A.  B. 
Harrisoo  in  equal  parts.  Item  8.  I  give  to  my 
SOD  James  T.  Harrison  three  thousand  dollars, 
and  the  remaining  one  third  in  acres  of  the 
tract  of  land  described  in  item  2;  the  tract  will 
be  divided  b^  metes  and  bounds.  Item  4.  At 
the  death  of  Thomas,  the  two  thirds  of  the 
place  described  in  item  2  to  be  divided  between 
my  daughters  Re^na  and  Mary  and  my  son  A. 
B.  Harrison,  in  this  proportion :  Regina,  or  her 
son  Blewitt  H.  Lee,  if  she  at  the  time  of  the 
death  of  Thomas  is  not  living,  is  to  have  one 
half,  and  the  other  half  given  in  trust  to 
Thomas  is  to  be  divided  equally  between  my 
daughter  Mary  and  my  son  A.  B.  Harrison. 
Item  6.  I  give  to  my  daughter  Kegina  three 
thousand  dollars  in  trust  for  my  son  A.  B. 
Harrison,  the  interest  to  be  used  by  him  dur- 
ing his  life.  Item  6.  My  daughter  Kegina  can 
appoint  a  successor  in  her  trust  created  in  item 
2.  Item  7.  The  residue  of  my  estate,  not  here- 
in bequeathed,  I  give  to,  and  to  be  divided 
equally  between,  my  five  children,  the  shares 
of  Thomas  and  A.  B.  Harrison  to  be  held  in 
trust  for  them,  as  is  provided  in  the  above 
items.  At  the  death  of  Thomas,  his  share  is 
to  be  divided  equally  between  my  other  heirs. 
A.  B.  Harrison  can  dispose  of  his  as  he  wishes 
at  his  death.  Item  8.  I  appoint  my  daughter 
Regina  L.  Lee  executrix  to  this  will,  and  direct 
that  she  be  not  required  to  give  any  kind  of 
security  as  executrix  or  trustee.  This  will 
written  wholly  and  entirely  in  my  handwrit- 
ing, and  signed  and  sealed  by  me  on  this,  the 
27th  day  i'ebruary,  A.  D.  1890.  [Signed]  Re- 
gina Harrison." 

*  The  defendants  demurred  to  the  bill  and 
the  demurrer  was  sustained,  and  the  bill  dis- 
missed. 

The  question  presented  for  decision  is  wheth- 
er, under  the  will  of  his  mother.  Thomas  Har- 
rison took  such  an  interest  in  the  property  de- 
vised to  Mrs.  Lee  in  trust  for  him  as  that  the 
property  or  its  income  can  be  subjected  by  his 
creditors  to  their  demands.  It  is  argued  for 
the  appellant  that,  by  the  will  of  Mrs.  Harri- 
son, there  was  conferred  upon  Thomas  the 
right  to  the  income  of  the  land  and  the  interest 
on  the  money,  and  whatever  was  given  to  him 
will  be  subject  to  his  creditors.  It  is  contend- 
ed that  the  law  will  not  permit  an  estate  to  be 
given  to  one,  to  be  by  him  beneficially  enjoyed, 
and  yet  so  hedged  about  and  defended  that  it 
cannot  be  subjected  to  the  payment  of  his 
debts.  It  is  also  said  that  if  it  be  conceded 
that  the  testatrix  might,  by  apt  provisions, 
have  protected  the  benefit  intended  to  be  con- 
ferred, she  did  not  do  so;  and  that  the 
Srovisions  of  her  will  in  which  she  directs 
[rs.  Lee  to  pay  the  income  arising  from  the 
land  and  the  money  to  Thomas  in  quarterly 
payments  evidence  a  clear  purpose  of  the  tes- 
tatrix that  he  should  have  such  income  abso- 
lutely and  unconditionally.  For  the  appellees 
it  is  contended  that  Mrs.  Lee  is  by  the  will 
made  trustee  in  an  active,  as  distinguished 
from  a  dry  or  passive,  trust;  that  the  devise  is 
to  Mrs.  Lee,  coupled  v^ith  an  obligation  to  af- 
ford to  Thomas  a  support  during  his  life;  but 
that  a  discretion  is  vested  in  Mrs  Lee  as  to  how 
and  when  that  support  should  be  given;  and 
whatever  remains  of  the  income  over  and 
above  bis  support  belongs  to  the  trustee;  that 
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the  provision  for  the  payment  of  the  income 
quarterly  was  only  introduced  to  save  Thomas 
the  humiliation  of  having  his  bills  for  his  sup- 
port presented  to  the  trustee;  and  while  it 
would  be  her  duty  to  make  quarterly  payments 
to  him  in  sums  sufficient  for  his  support,  that 
duty  would  cease  whenever  he  should  cease  to 
use  them  for  that  purpose,  and  the  tnislee 
could  thereafter  personally  supervise  the  dis- 
bursement of  the  fund  m  his  maintenance;, 
that  Thomas  could  not  anticipate  the  fund  or 
assign  it  or  devote  it  to  the  payment  of  debts, 
because  to  do  so  would  defeat  the  scheme  and 
intention  of  the  testatrix.  The  appellees  con- 
tend that  there  is  no  reason  why  the  testa- 
trix might  not  do  as  she  pleased  with  her  own 
estate,  denying  that  the  creditors  of  Thomas 
have  any  just  cause  of  complaint  because  Mrs. 
Harrison  made  such  disposition  of  her  estate  a» 
debarred  them  of  access  thereto;  and  also  con- 
tend that  the  provisions  of  the  will  are  not  un- 
lawful .  The  industry  of  counsel  for  appelian  t 
has  supplied  us  with  a  very  great  number  of 
cases  in  support  of  the  proposition  that  what- 
ever beneficial  interest  in  property  is  secured  ta 
a  man  may  be  taken  by  his  creditors  in  pay- 
ment of  their  demands  against  him.  It  must 
be  admitted  that  the  decisions  in  England  are- 
almost  uniformly  in  support  of  appellant's 
contention,  and  that  in  America  the  decisions 
preponderate  in  his  favor.  But  we  think  the 
American  courts  have  followed  those  of  Eng- 
land without  sufficient  appreciation  of  the 
radical  difference  wrought  by  our  registry- 
laws,  and  the  broad  public  policy  disclosed  by- 
the  homestead  and  exemption  laws  of  our 
states,  and  have  failed  to  observe  the  differ- 
ence t)etween  equitable  interests  and  legal  es- 
tates. An  examination  of  the  English  cases 
(in  many  of  which  the  provision  for  the  sup- 
port of  the  debtor  was  subjected  to  his  credi- 
tors) disclose  that  they  rest  on  the  following 
propositions:  (1)  That  the  limitation  of  the 
use  or  enjoyment  of  property  to  the  person  of 
the  grantor  or  devisee  is  a  restraint,  repugnant 
to  and  inconsistent  with  the  estate  granted;  and 
that  the  liability  of  an  estate  in  invitum  to  the 
debt  of  the  owner  is  a  necessary  incident  there- 
to. (2)  That  it  would  be  a  fraud  upon  credi- 
tors to  withhold  from  liability  to  their  claim 
the  estate  of  the  debtor,  upon  the  faith  of  which 
credit  may  have  been  extended.  (3)  That  it  is. 
againi$t  public  policy  that  one  should  be  per- 
mitted to  have,  own,  and  enjoy  an  estate  la 
which  his  creditors  cannot  resort.  The  reason 
first  noticed,  while  of  very  general  applicjition 
to  legal  estates,  has  never,  even  in  England, 
been  held  to  control  equitable  estates  of  a  cer- 
tain class,  i.e.,  trusts  for  the  separate  use  of 
married  women.  In  reference  to  such  trusts 
Mr.  Perry  says:  "It  was  at  first  thought  to  be 
an  infringement  upon  marital  rights  for  a 
stranger  to  confer  property  upon  a  wife,  inde- 
pendent of  the  husband,  upon  the  ground  that 
the  donor  of  the  property,  being  the  absolute 
owner,  has  the  absolute  right  to  dispose  of  ii 
to  such  person  and  upon  such  conditions  and 
limitations,  not  contrary  to  the  law,  as  he 
chooses;  and  as  the  husband  has  no  rights  in 
such  property,  it  is  depriving  him  of  no  rights 
to  confer  none  upon  him.  Thus  it  becomes  a 
mere  question  of  public  policy,  whether  rights 
should  be  conferred  upon  a  wife  independent 


18^. 


Leigh  v.  Harbison. 


51 


of  her  husband.  Public  policy  in  regard  to 
the  matter  has  settled  down  upon  the  propriety 
of  conferring  separate  property  rights  upon 
married  women.  Equity  has  taken  one  other 
step  in  favor  of  married  women,  which  is  not 
generally  permitted  in  favor  of  men  or  unmar- 
ried women.  In  general,  conditions  or  lim- 
itations forbidding  the  alienation  of  property 
by  persons  »m  juris  cannot  be  maintained. 
But  courts  of  equity  early  sustained  a  condi- 
tion or  limitation  of  property  upon  married 
women,  forbidding  them  to  anticipate  the  in- 
come in  any  way ;  that  is  prohibiting  them 
in  any  way  from  settling  the  property  or  its 
future  produce  for  a  present  sum  in  hand." 
2  Perry,  Tr.f646.  The  equitable  rule,  then, 
announced  by  Mr.  Perry,  and  supported  by 
citations  from  numerous  cases,  is,  so  far  as  we 
are  advised,  universally  recognized,  and,  in  so 
far  as  at  least  trusts  of  this  character  are  in- 
volved, it  appears  that  the  restraint  upon  the 
power  of  alienation  is  not  repugnant  to  the 
estate,  nor  against  public  policy,  nor  forbidden 
because  some  third  person  (the  husband,)  who, 
but  for  the  restriction,  might  have  secured  a 
benefit,  is  by  it  excluded  therefrom.  The 
manifest  justice  of  the  equitable  rule  in  rela- 
tion to  trusts  for  married  women  commended 
it  for  application  in  other  cases,  and  under  its 
operation  trusts  for  persons  8ui  juris  have  in 
several  of  the  states  |been  upheld  as  against 
creditors  of  the  beneficiary  seeking  to  subject 
his  interest  to  their  debts  in  opposition  to  the 
will  of  the  donor.  Of  the  decisions  sustaining 
the  rights  of  the  donor  to  exclude  by  the  terms 
of  the  trust  the  creditors  of  the  beneficiary,  the 
following  may  be  noted  as  containing  ex- 
haustive esami nations  of  the  principle  in- 
volved, and  vigorous  arguments  in  vindication 
of  the  right:  Pope  y .^Elliott,  8  B.  Mon.  56, 
Nichols  V.  Eaton,  91  U.  S.  716,  28  L.  ed.  254; 
Broadway  Nat,  Bank  v.  Adams,  183  Mass.  170, 
48  Am.  Rep.  504;  Lampert  v.  Haydel,  96  Mo. 
489,  2  L.  R.  A.  118.  It  was  settled  at  a  very 
early  day  in  Pennsylvania  that  limitations  of 
this  character  were  valid,  (Fis/ier  v.  7  ay  lor,  2 
Rawle,  83,)  and  they  have  since  been  frequent- 
ly upheld,  {Ashhurst  v.  Oitsn,  5  Watts  &  S. 
328;  ffoldship  v.  Patterson,  7  Watts,  547; 
Brown  v.  Williamson,  86  Pa.  838.)  So  in 
Vermont,  {White  v.  White,  30  Vt.  838,)  Mary- 
land, {Smith  V.  Towers,  69  Md.  77,)  Connecti- 
cu*,  {Leaviti  v.  Beirne,"  21  Conn.  1,)  and'  Vir- 
ginia, (Garland  v.  Garland,  87  Va.  758,  13  L. 
li.  A.  212.)  In  England  the  right  of  the 
donor  to  provide  for  the  determination  of  the 
estate  or  interest  of  the  beneficiary  upon  bank- 
ruptcj'  or  insolvency,  if  there  be  a  limitation 
over  to  a  third  person  of  the  estate  or  benefit, 
is  recognized  and  upheld.  The  denial  is  of 
their  right  to  so  tie  up  the  estate  as  that  that 
remaining  to  the  donee  may  not  be  taken  by 
his  creditors.  Cooper  v.  Wyatt,  5  Madd.  489; 
Bex  V.  Bobinson,  Wightw.  393;  Shee  v.  Hale, 
13  Ves.  Jr.  406:  Brandon  v.  Bobinson.  18Ves. 
Jr.  482.  The  English  rule  considered  as  one 
in  the  interest  of  creditors  of  the  donee,  is  in- 
consistent, and  affords  no  protection  to  them, 
for  the  donor  has  but  to  provide  for  the  de- 
termination of  the  interest  of  the  beneficiary 
upon  his  bankruptcy  or  insolvency,  and,  this 
beine  done,  the  creditors  take  nothing.  They 
could  not  take  less  if  the  estate  should  be  left 
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in  the  beneficiary  free  from  their  claim.  Con- 
sidered as  a  rule  established  in  the  interest  of 
creditors,  the  effect  seems  to  be  to  secure  to 
them  only  the  benefit — if  it  is  a  benefit — of 
having  a  third  person  take  the  estate  free  from 
the  claim,  rather  than  permit  the  debtor  to  re- 
tain it  in  the  same  manner.  We  confess  our 
inability  to  perceive  how  a  creditor  can  be  said 
to  be  injured  or  defrauded  by  the  recognition 
of  power  in  a  donor  to  limit  his  bounty  accord- 
ing to  his  own  will.  The  creditor  has  no  right 
to  the  property  in  the  hands  of  the  donor,  and 
no  equity  thatjwe  can  perceive  in  any  disposi- 
tion which  the  owner  may  maice  of  it.  If 
Mrs.  Harrison  had  given  Thomas  nothing, 
upon  what  principle  could  his  creditors  com- 
plain? How  are  their  rights  (if  they  had  none) 
infringed  by  any  limitations  she  chose  to  im- 
pose upon  the  bequest  she  did  make?  It  must 
be  admitted  that  the  right  to  make  a  will  is  not 
a  natural  right,  and  that  no  unlawful  disposi- 
tion may  be  made  of  the  property  devised. 
But  what  law  is  violated  by  disposing  of 
property  with  a  limitation  which  confines  its 
benefit  to  the  person  of  the  donee?  It  cannot 
be  said  that  it  is  against  public  policy  for  a  tes- 
tator to  provide  a  support  for  a  spendthrift 
child,  for  the  interest  of  the  public  is  that  such 
child  should  not  become  a  public  burden. 
Our  statutes  upon  the  subject  of  exemptions 
indicate  a  clear  public  policy  that  exemption 
from  personal  pauperism  is  of  greater  concern 
than  the  right  of  creditors.  A  donation  by 
will  or  deed,  with  limitations  against  liability 
to  debts  of  the  donee,  cannot  invite  to  undue 
credit  being  given  to  the  donee,  for  such  in- 
struments are  required  to  be  recorded,  and 
third  persons  may  by  examination  of  the  pub- 
lic records  learn  the  terms  upon  which  the 
bounty  is  to  be  enjoyed.  The  reason  some- 
times, if  not  universally,  given,  that  the  limita- 
tion is  inconsistent  with  the  estate  given, 
presents  the  most  serious  objection  to  the 
validity.  But,  as  was  said  by  Mr.  Justice 
Miller  in  NichoU  v.  Eaton,  91  U.  S.  716,  23  L. 
ed.  254:  "We  do  not  see,  as  implied  in  the  re- 
mark of  Lord  Eldon,  that  the  power  of  aliena- 
tion is  a  necessary  incident  to  a  life  estate  in 
real  property,  or  that  the  rents  and  profits  of 
real  property,  and  the  interest  and  dividends 
of  personal  property,  may  not  be  enjoyed  by 
an  individual  without  liability  for  his  debts 
being  attached  as  a  necessary  incident  to  such 
enjovment.  The  doctrine  is  one  which  the 
English  chancery  courts  have  ingrafted  upon 
the  common  law  for  the  benefit  of  creditors, 
and  is  comparatively  of  modern  origin.  We 
concede  that  there  are  limitations  which  pub- 
lic policy  in  general  statutes  imposes  upon  all 
disposition  of  property,  such  as  those  designed 
to  prevent  perpetuations  and  accumulations  of 
real  estate  in  corporations  and  ecclesiastical 
bodies.  We  also  admit  that  there  is  a  just  and 
sound  policy,  peculiarly  appropriate  to  the 
jurisdiction  of  courts  of  equity,  to  protect 
creditors  against  frauds  upon  their  rights, 
whether  they  be  actual  or  constructive  frauds. 
But  the  doctrine  that  the  owner  of  property,  in 
the  free  exercise  of  his  will  in  disposing  of  it, 
cannot  so  dispose  of  it,  but  that  the  object  of 
his  bounty,  who  parts  with  nothing  in  return, 
must  hold  it  subject  to  the  debts  due  his  cred- 
itors, though  they  may  soon  deprive  him  of  all 
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the  beDefits  sought  to  be  conferred  by  the  tes- 
tator's affection  or  generosity,  is  one  which  we 
are  not  prepared  to  announce  as  the  doctrine 
of  this  court." 

In  Lamperi  v.  Haydel,  96  Mo.  439,  2  L  R.  A. 
113,  Judge  Sherwood,  in  an  instructive  opin- 
ion, showed  that  the  doctrine  that  a  restraint 
upon  alienation  is  inconsistent  with  the  estate 
granted  has  no  application  in  principle  to  an 
equitable  estate;  that  courts  of  equity  dealing 
with  one  class  of  trusts,  i.  e.,  those  created  for 
the  benefit  of  married  women,  have  uniformly 
upheld  limitations  against  alienations  to  effect- 
uate the  intention  of  the  author  of  the  trust, 
and  declare  that  **it  is  difficult  to  see  why,  with 
a  like  object  in  view,  i.  e.,  the  effectuation  of 
the  gift  lust  as  the  author  intended  it  to  be  ef- 
fectuated, such  court  may  not  lay  down  and 
declare  a  rule  in  such  a  case  as  this,  which 
shall  be  equally  effectual  in  preventing  the  in- 
tention of  the  donor  from  being  thwarted, — a 
rule  which  injures  or  defrauds  no  one,  which 
violates  no  rule  of  public  policy,  and  which 
gives  stability  and  protection  to  a  provision 
which  originating  in  the  warmest  ties  of  affec- 
tion, seeks  to  afford  the  beneficiary  a  sure  and 
unfailingrelief  against  the  vicissitudes  of  for- 
tune." The  argument  in  favor  of  the  validity 
of  the  limitation  impresses  us  as  both  soun^ 
and  conservative.  Our  statutes  against  perpe- 
tuities would  seem  to  express  the  whole  legisla- 
tive will  on  the  subject,  and  to  fix  the  limit 
which  may  not  be  exceeded,  but  within  which 
restraints  against  alienations  may  be  lawfully 
Imposed,  at  least  upon  equitable  estates  for  life 
which,  whatever  may  be  the  rule  as  to  legal 
estates,  either  in  fee  or  for  life,  would  seem 
not  to  be  subject  to  the  objection  that  the 
limitation  is  in  derogation  of  the  estate. 
We  can  perceive  no  reason  why  courts 
of  equity,  whose  principles  and  adminis- 
tration give  rise  to  and  protect  these  es- 
tates, should  not  so  mold  and  preserve 
the  trusts  declared  as  to  protect  and  give 
effect  to  trusts  for  improvident  and  spend- 
thrift persons  who  are  objects  of  solici- 
tude to  their  parents  and  friends.  It  is  not 
more  generally  true  that  married  women  need 
the  intervention  of  equity  to  protect  their  es- 
tate from  the  avarice  or  improvidence  of  hus- 
bands than  that  the  unfortunate  class  called 
* 'spendthrifts"  require  liije  restraint  from  the 
consequence  of  their  own  vice  and  extrava- 
gance. The  affection  of  parents  may  be  relied 
on  to  prevent  the  imposition  of  such  limita- 
tions except  in  cases  in  which  the  interest  of 
the  individual  and  the  public  will  be  sub- 
served. 

But  it  is  said  that  the  devise  in  favor  of 
Thomas  Harrison  is  subjected  to  tbe  demands 
of  creditors  by  section  1204  of  Rev.  Code, 
which  is  as  follows:  "Estates  of  any  kind, 
holden  or  possessed  for  another,  shall  be  sub- 
ject to  like  debts  and  charges  of  the  person  to 
whose  use,  or  for  whose  benefit,  they  are  hold- 
en  or  possessed,  as  they  would  have  been  sub- 
ject to  if  the  person  had  owned  the  like  inter- 
est in  the  thing  holden  or  possc^fsed,  as  he  may 
own  in  the  uses  or  trusts  thereof,  whether  the 
trusts  be  fully  executed  or  not,  and  may  be 
sold  under  execution  at  law,  so  as  to  pass 
whatever  interest  the  cestui  que  trust  may  have; 
and  before  a  sale  under  a  mortgage  or  deed  of 
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trust  the  mortgagor  or  grantor  shall  be  deemed 
the  owner  of  the  legal  title  of  the  property  con- 
veyed in  such  mortgage  or  deed  of  trust,  except 
as  against  the  mortgagee  and  his  assigns,  or 
trustee,  after  breach  of  condition  of  such  mort- 
gage or  deed  of  trust."  The  effect  of  this  stat- 
ute is  to  subject  equitable  estates  to  sale  under 
execution  at  the  law;  but  since  the  complaint 
is  a  proceeding  in  a  court  of  equity,  in  which 
such  estates  might  always  have  been  subjected, 
we  do  not  perceive  that  anything  can  be  added 
to  his  position  by  invoking  the  statute.  The 
statute  can  have  no  operation  upon  the  estate 
of  the  trustee,  nor  subject  it  to  the  debts  of  the 
cestui  qus  trust,  unless  he  has  an  equitable 
estate  in  tbe  property  of  which  the  trustee 
has  tbe  legal  title.  It  is  uniformly  held  that, 
when  an  active,  as  distinguished  from  a  dry  or 
passive,  trust  is  created,  the  Statute  of  Uses 
does  not  apply.  It  is  equally  well  settled  that 
the  use  remains  a  mere  equitable  estate  when 
an  agency,  duty,  or  power  is  imposed  on  the 
trustee  to  collect  and  pay  tbe  rents,  income, 
and  profits  to  the  beneficiary.     Mott  v.  Buxto^n, 

7  Ves.  Jr.  201 ;  Wh^ekr  v.  Neiehall,  7  Mass.  189; 
Ckapin  V,  First  Universaiist  Soc,  in  Chicopee, 

8  Gray,  580;  Garth  v.  Baldwin,  2  Ves.  Sr.  646; 
Anthony  v.  Bees,  2  Cromp.  &  J.  75;  Vail  v. 
Vail,  4  Paige,  317,  3  L.  ed.  452;  Silvester  v. 
Wilson,  2  T.  R.  444.  Under  the  will  of  Mrs. 
Harrison,  it  is  clear  that  Mrs.  Lee  has  imposed 
upon  her  certain  dulie.s,  the  performance  of 
which  requires  the  execution  of  the  le^al  es- 
tate in  her.^  She  is  to  divide  the  land  m  Le- 
fiore  county,  and  thereafter  rent  the  portion  set 
apart  to  her,  and  collect  the  rents;  she  is  to 
lend  the  money,  and  use  the  income  arising 
from  land  and  money  in  the  support  of  Thomas 
Harrison.  The  manifest  purpose  of  the  testa- 
trix is  that  Thomas  shall  have  assured  to  him 
an  annual  support,  to  be  personally  supervised 
and  applied  to  his  use  by  the  trustee.  It  is 
true  that,  by  the  clause  of  the  will  directing 
that  tbe  trustee  shall  make  quarterly  payments 
to  Thomas  during  his  life,  an  apparent  incon- 
sistency is  presented,  and  it  is  this  claim  which 
creditors  have  seized  upon  as  transferring  the 
income  absolutely  and  unqualifiedly  to  Tnom- 
as,  by  reason  of  which  a  liability  to  their  debts 
is  claimed.  To  subject  the  whole  income  to 
the  debts  of  Thomas  would  be  to  nullify  the 
scheme  of  the  testatrix,  because  of  a  mere  de- 
fect in  the  mode  of  its  administration.  Tbe 
paramount  purpose  of  the  testatrix  was  that 
Thomas  should  have  from  year  to  year  a  fixed 
and  sufficient  support.  He  was  insolvent  when 
the  will  was  made,  and  when  the  testatrix 
died,  as  fully  appears  in  the  bill  and  exhibit. 
Mrs.  Harrison  must  be  presumed  to  have 
known  his  condition,  and  to  have  acted  with 
reference  to  it.  She  knew  that,  unless  the 
fund  should  be  protected  from  the  creditors,  a 
devise  to  him  would  be  in  effect  a  devise  to 
them,  and.  for  the  manifest  purpose  of  secur- 
ing a  support  to  him,  she  vested  the  fund  in 
the  hands  of  a  trustee,  who  was  to  use  the 
same  in  the  support  of  Thomas,  making  quar- 
terly payments  to  him  during  his  life.  The 
office  of  courts  is  to  discover  the  will  of  testa- 
tors, and  it  being  found,  if  lawful,  to  effectu- 
ate it.  We  are  now  asked  to  seize  upon  a 
clause  inconsistent  with  the  general  scheme, 
and,  by  construction,  use  it  as  a  lever  to  over- 
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throw  the  whole  stnicture.  This  we  cannot 
do.  It  is  our  duty  to  uphold  the  whole  will, 
and,  to  do  so,  we  should  disregard  subordi- 
nate and  administrative  provisions,  rather  than 
enlarge  their  effect,  to  the  destruction  of  the 
whole  scheme.  We  do  not  construe  that  clause 
which  directs  the  trustee  to  make  quarterly 
payments  to  Thomas  as  excluding  the  power 
and  duty  of  the  trustee  to  apply  so  much  there- 
of as  may  be  necessary  to  his  comfortable  sup- 
port and  maintenance  according  to  his  condi- 
tion in  life.  As  long  as  the  fund  may  be  in 
that  manner  applied  in  accordance  with  the 
will  of  the  testatrix,  it  is  permissible,  for  the 
trustee  so  to  disburse  it,  but  wnen,  and  if, 
either  by  reason  of  willful  misapplication  b^ 
Thomas,  or  a  diversion  of  it  by  the  act  of  his 
creditors,  the  scheme  of  the  testatrix  is  or  may 
be  frustrated,  it  is  within  the  power  and  duty 
of  the  trustee  to  intervene,  and  so  control  and 
apply  a  sufficiency  thereof  as  to  afford  to 
Thomas  the  support  contemplated  by  his 
mother.  There  is  no  averment  in  the  bill  that 
the  fund  is  more  than  sufficient  for  the  support 
of  the  beneficiary.  We  have,  therefore,  dealt 
with  the  question  on  the  assumption  that  it  is 


not.  What  we  have  said  has  application  to  so 
much  of  the  income  as  may  be  necessary  to 
effectuate  the  scheme  of 'the  testatrix.  If  in 
the  course  of  time  it  may  appear  that  there  is 
an  accumulation  of  the  income  over  and  above 
the  sum  needed  for  the  support  of  Thomas^ 
such  excess  would  seem  to  be  liable  to  credi- 
tors by  reason  of  the  fact  that  the  whole  in- 
come is  given  to  him,  and  as  to  such  excess 
the  direction  to  the  trustee  to  pay  it  to  him 
quarterly  would  be  absolute  and  uncondition- 
al. We  cannot  concur  in  the  suggestion  of 
counsel  for  appellees  that  Mrs.  Lee  would  take 
beneficially  such  excess.  The  authorities  re- 
lied on  by  them  are  found  to  be  cases  in  which 
the  bequests  have  been  made  to  the  widow  for 
the  education  and  maintenance  of  children,  and 
proceeding  upon  the  presumed  intention  of  the 
testator  to  supply  a  fund  for  the  maintenance 
of  the  family,  and  that  the  widow,  as  the  head 
of  the  family,  should  take  the  surplus.  Ha- 
dow  V.  Undow,  9  Sim.  438;  Berkeley  v.  Swin- 
burne,  6  Sim.  613;  Brotone  v.  Paull,  40  Eng. 
Ch.  92. 
A  firmed. 
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A  satlflfled  Judgment  for  one  week's  wa- 
geB  in  a  suit  brougrht  alter  wron^ftil 
dismission  f^m  service  is  not  a  bar  to 

a  suhsequent  suit  for  wagres  thereafter  accruingr 
under  the  same  contract  where  the  employ^  con- 
tinues ready  to  work  and  his  employmeDt  was 
"at  a  salary  of  8S0  per  week  payable  weekly"  al- 
though there  was  an  express  provision  that  the 
contract  should  continue  for  one  year. 

(November  18,  1808.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Baltimore  City  Court  sustaining  a  demur- 
rer to  plaintiff's  reply  in  an  action  brought  to 
recover  wages  alleged  to  be  due  and  unpaid. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  Gh.  J.,  and  Robinson, 
Bryan,  McSherry,  Fowler,  Roberts,  and  Page, 
JJ. 

Messrs.  C.  Marshall  and  William  L. 
Hodg^e  for  appellant. 

Messrs,  Thomas  M.  Lanahan  and  Frank 
Gosnell  for  appellee. 


_  \f  J.J  delivered   the   opinion  of  the 
court: 

The  narr.  in  this  case  alleges  that  the  ap- 
pellees, by  their  contract  in  writing  under 
seal,  agreed  to  pay  the  plaintiff  "a  salary  of 
fifty  dollars  per  week,  payable  weekly,  iis  a 


compensation  for  the  services  of  the  plaintiff 
as  a  cutler:"  the  said  contract  to  "continue 
in  full  force  and  virtue  for  one  year  from 
February  1,  1892,  to  February  *1,  1893;" 
and  that  the  plaintiff  performed  service  there- 
under until  the  5th  day  of  April,  1892,  when 
the  defendants  refused  to  permit  him  to  fur- 
ther perform  his  part  of  the  contract,  or  to  pay 
him  the  salary  to  which  he  is  entitled  after 
the  9th  of  April,  1892.  It  further  sets  out 
that  the  plaintiff  is,  and  has  always  been, 
ready  and  willing,  and  has  offered,  imd  still 
offers,  to  perform  his  part  of  the  contract,  but 
the  defendants  have  refused,  and  do  still  re- 
fuse, to  permit  him  so  to  do,  or  to  pay  him 
his  salary  of  $50  a  week,  "since  the  9tli  dav 
of  Aprif,  1892."  To  the  first  four  of  the 
defendants'  pleas  the  plaintiff  joined  issue. 
The  fifth  and  sixth  pleas  set  up  as  a  bar  to 
this  action  that,  after  the  dismissal  of  the 
plaintiff,  and  before  the  institution  of  the 
present  proceeding,  he  brought  suit  before 
a  justice  of  the  peace  upon  a  cause  of  ac- 
tion in  the  following  words:  "Charles  B. 
Omstead  vs.  Henry  Bach,  Jr.,  and  Joseph 
A.  Myers,  partners  trading  as  Henry  Bach 
cfc  Son,  for  one  week's  pay  as  cutter,  as  per 
written  contract,  week  ending  16tli  of  April, 
1892."  That  the  written  contract  referred  to 
is  the  same  mentioned  in  the  declaration  in 
this  case,  and  that  upon  trial  the  plaintiff 
recovered  judgment,  which  was  paid  before 
the  present  suit  was  instituted.  To  these 
pleas  replication  w^as  entered  that  the  plain- 
tiff "presented  and  offered  himself  to  the  de- 
fendant as  ready  and  willing  to  perform  his 
part  of  the  contract,"  and  "continuously"  so 
offered ;  that  he  "did  not  quit  the  service  of 


XOTE.— For  rifirhts  and  remedies  of  a  dLscharged 
servant^  see  note  to  Keedy  v.  Longr  (Md.)  5  L.  K.  A. 
7S0. 
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As  to  measure  of  damaRes  for  wrongrful  dis- 
charge, see  Larkln  v.  Hecksber,  3  L.  K.  A.  137,  and 
note  51  N.  J.  L.  133. 
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the  defendant  by  reason  of  the  pretended 
dismissal/'  but  has  always  been  "*  ready  and 
willing  to  perform' his  part;  and  that  the 
auit  mentioned  in  said  plea  was  to  recover 
his  salary  for  one  week  under  said  contract." 
The  defendants  demurred,  and,  upon  the  de- 
murrer being  sustained,  and  judgment  en- 
tered thereon,  the  plaintiff  appealed. 

The  single  question  involved  in  this  case 
is  whether,  under  such  a  contract  as  is  set 
out  in  the  declaration,  the  recovery  of  a 
judgment  for  one  week's  salary,  followed  by 
4i  satisfaction  of  the  judgment,  is  a  bar  to 
this  suit  for  salary  for  subsequent  weeks,  no 
part  of  the  salary  now  sued  for  having  been 
due  at  the  time  of  the  institution  of  the  suit 
in  which  the  judgment  was  rendered.  It 
was  strenuously  contended  at  the  argument 
that  the  decisions  in  the  cases  of  Keedy  v. 
I/>ng,  71  Md.  385,  6;.L.  R.  A.  759,  and  Keedy 
V.  Crane,  71  Md.  .395,  are  decisive  here. 
These  cases  presented  **  identically  the  same 
defense,"  and  were  determined  upon  the 
"* reasons  assigned  in  the  Long  Case."  Keedy 
V.  Crane,  71  Md.  396.  In  Long's  Case  the 
plaintiff  was  employed  for  a  year  as  a  music 
teacher,  at  a  specified  salary,  payable  weekly. 
8he  was  discharged  before  the  expiration  of 
two  months,  having  been  paid  one  month's 
salary  prior  to  her  discharge.  She  then  sued, 
and  recovered  judgment  for  the  value  of  her 
services  from  the  end  of  the  first  mouth  to 
the  time  of  her  discharge,  being  a  period  of 
twenty  davs.  Aft<T  this  judgment  was  paid, 
she  brought  an  action  to  recover  damages  for 
a  breach  of  the  contnict.  Upon  this  state  of 
fact  this  court  held  that  "a  servant  wrong- 
fully discharged  has  two  remedies  open  to 
him  at  law  :  .  .  .  First,  he  may  treat  the 
contract  as  continuing,  and  bring  a  special 
action  against  the  master  for  breaking  it  by 
discharging  him,  and  this  remedy  he  may 
pursue  whether  his  wages  are  paid  up  to  the 
time  of  his  discharge  or  not;  or,  secondly,  if 
his  wages  are  not  paid  up  to  the  time  of  his 
discharge,  ho  may  treat  the  contract  of  hiring 
as  rescinded,  and  sue  his  master  on  a  quan- 
tum meruit  for  the  services  he  has  actually 
rendered.  .  .  .  If  he  elects  to  sue  upon 
a  quantum  meruit,  he  must  treat  the  con- 
tract as  rescinded  {Bull  v.  !^hul>e.rth,  2  Md. 
57)  ;  and  he  will  not  be  allowed  to  maintain 
afterwards  an  action  for  damages,  which  ac- 
tion is  founded  on  the  assumption  of  the  con- 
tinuance of  the'very  s»inie  rescinded  contract. 
And  so,  ccmversely,  where  he  treats  the  con- 
tract as  a  continuing  one  by  suing  for  a 
breach  of  it,  occasioned  by  his  having  been 
wrongfully  discharged,  he  cannot  be  per- 
mitted to  recover  also  upon  a  quantum  mvr- 
nit,  when  a  recovery  pn-suppohM's  the  total 
rescission  of  the  agreement.  71  Md.  390,  391. 
Inasmu(;h,  therefore,  as  the  suit  pleaded  in 
bar  was  brought  by  Long  on  a  quantum 
meruit,  and  the  judgment  thereon  had  been 
paid,  the  plaintill  had  elected  to  pursue  that 
remedy,  which  was  founded  on  the  assump- 
tion that  the  contract  was  rescinded,  and  she 
was  tlierefore  precluded  from  resorting  after- 
wards to  a  special  suit,  which  presumed  the 
continuance  of  the  contract.  In  the  case  now 
under  consideration  there  is  no  such  rescis- 
sion of  the  contract,  either  express  or  im- 
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plied.     The  suit  before  the  justice  of  the 
peace  was  not  brought  on  a  quantum  meruit. 
Nor  did  the  act  of  the  defendants,  in  dis- 
missing the  plaintiff,  work  a  rescission.    To 
rescind  a  contract  requires  the  concurrence 
of  both  parties.     Franklin  v.   Miller,  4  Ad. 
&  El.  599.     The  refusal  of  a  contractor  to 
perform  his  part  of  a  contract  is  not  suffi- 
cient to  work  such  a  result;  though,  if  he 
do  so  refuse,  or  render  himself  unable  to 
perform  his  part  of  the  contract,  the  other 
contractor  may,  if  he  please,  rescind ;  such 
act  or  refusal  being  equivalent  to  a  consent 
to  the  rescission.     2  smith.  Lead.  Cas.  6th 
ed.  p.  37  {notes  on  Cutler  and  Powell  and 
authorities  there  cited) .    The  cause  of  action 
filed  with  the  justice  of  the  peace,  on  which 
the  judgment  set  out  in  the  plea  was  ob- 
tained,  was,   in  this  case,  for  one  week's 
pay  "as  cutter,  per  written  contract,  week 
ending  16th  April,   1892."    The  recovery, 
therefore,  was  under  the  contract  and  as- 
sumed its  continuance.     In  Keedy  v.    Long 
the  suit  pleaded  in  bar  was  founded  upon 
the  assumption  that  the  contract  was  at  an 
end,  and  for  that  reason  the  plaintiff  could 
not  maintain  an  action  which  rests  upon  an 
assumption  exactly  the  contrary.      In  this 
case  the  plea  set  out  a  proceeding  founded 
upon  the  assumption  of  a  continuance  of  the 
contract,  and  for  this  reason  is  not  within 
the  decision  in  Long's  Case,     Notwithstand- 
ing   this,  however,  it   is    well-settled    law 
that  only  one  action  can  be  maintained  for 
the  breach  of  an  entire  contract,  and    the 
judgment    obtained    in   one    suit    may    be 
pleaded  in  bar  of  any  second  proceeding  : 
but  if  an  "agreement  embraces  a  number  of 
distinct  subjects,  which  admit  of  being  sep- 
arately executed  and  closed,  the  general  rule  is 
that  it  shall  be  taken  distributively,  and  each 
subject   be  considered   as  forming  the  mat- 
ter of  a  separate  agreement  after  it  is  closed.  *' 
Dugan  v.  Anderson,  86  Md.  585.  11  Am.  Rep. 
509.     So  in  Keedy  v.    Long,  supra,  "we  are 
not  to  be  understood  as  questioning  the  well- 
settled  law  that,  where  the  contract  is  di- 
visible, a  judgment  recovered  for  the  breach 
of  one  separate  and  independent  provision 
does  not  bar  a  subsequent  suit  for  a  distinct 
breach  of  a  different  condition. "    71  Md.  394. 
Is  the  contract  set  out  in  the  declaration  a 
divisible  one?    In  Keedy  v.  Long  this  ques- 
tion did  not  arise.      The  plaintiff  in  that 
case  having  elected  a  form  of  action  in  thc^ 
first 'suit  which  presumed  a  rescission  of  the 
contract,  she  was  precluded  from  bringing 
another  action,  whether  the  contract  was  di- 
visible or  not.     The  court  has  stated  in  ex- 
press terms  that  what  they  meant  to  decide 
'*  is  this :    Where  the  master  wrongfully  dis- 
charges the  s(Tvant,  the  servant  has  two  al- 
ternative  remedies,      .     .     .     and   that   the 
pursuit  of  one  of   these   remedies  will   pre- 
vent the  other  from   being   invoked.**    The 
agreement  in  that  case,  however,  differs  in 
some  respects  from  the  one   s(^t  out   in  the 
narr.  in  this  case.     There  the  contract  was 
for  a  yearly  hiring,  payable  weekly ;  here  it 
is   for  a   weekly   hiring,    payable   weekly. 
Here   the   jiarr.'  alleges   that   the   appellee 
**  agreed  to  pay  to  the  said  plaintiff  a  salary 
of  fifty  dollars  per  week,  payable  weekly,  as 
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m  compensation  for  services  of  said  plaintiff  as 
cutter,"  etc.,  and  "^that  said  contract  «  .  . 
should  continue  in  full  force  and  virtue  for 
one  year. "  The  terms  of  the  hiring  are  en- 
tirely dstinct  from  that  part  of  the  agreement 
which  provides  for  a  continuance  of  the  con- 
tract. As  lon^  as  the  contract  continued, 
^nd  the  plaintiff  performed  service  accord- 
ing to  its  terms,  or,  being  ready  and  will- 
ing to  do  so,  was  prevented  by  the  act  of  the 
defendants,  the  sum  of  $50  became  due  and 
payable  to  the  plaintiff  at  the  end  of  each 
week.  "A  contract  for  the  payment  of  dis- 
tinct sums  of  money  at  different  periods  is 
very  much  in  the  nature  of  distinct  contracts. 
An  action  of  debt  lies  for  each  sum  as  it  be- 
•comes  due,  and  when  the  sum  is  paid  the 
•debtor  or  contractor  is  forever  discharged 
from  the  contract  to  pay  it.  **  Chief  Jtistiee 
Marshall,  in  Faw  v.  Marsteller,  6  U.  S.  2 
Oranch,  10,  2  L.  ed.  191. 

With  respect  to  installments  of  money  due 
4it  successive  days  under  the  same  contract,  if 
4he  action  be  covenant  or  assumpsit,  the  action 
may  be  for  each  successive  installment  as  it 
^comesdue.  BendemagleY.  Cocks,  19  Yf end. 
207,  82  Am.  Dec.  448 ;  Badger  v.  Titeomb,  16 
Pick.  414,  26  Am.  Dec.  611.  In  Bodemer  v. 
Hazlehurst,  9  Gill,  294,  tiiere  was  a  stipula- 
tion in  the  contract  for  graduating  a  section 
of  a  railroad  for  a  monthly  estimate  by  the 
•defendant's  agents  of  the  quantity  and  value 
of  the  work,  four  fifths  of  which  value  were 
•to  be  paid  immediately,  and  it  was  held 
**  that  a  separate  assumpsit  arises,  and  an  ac- 
tion could  be  sustained  at  each  of  these 
monthly  periods  respectively,"  etc.  See 
.fiiso  8ecor  v.  Sturgis,  16  N.  Y.  548.  Here 
the  plaintiff  bound  himself  to  devote  his 
time  and  attention  to  the  business  of  the  de- 
fendants, and  as  a  compensation  for  his  serv- 
ices he  was  to  be  paid  $50  per  week.  The 
"value  of  the  services  were  definitely  deter- 
mined by  the  express  terms  of  the  contract, 
-and  were  due  and  payable,  not  as  an  aliquot 
part  of  a  year's  salary,  but  as  compensation 
for  one  week's  work.  In  D-ugan  v.  An- 
•derson,  supra,  this  court  laid  down  a  rule 
for  determining  in  what  cases  the  contract  is 
entire  or  divisible  when  it  stated  that  "  courts 
must  be  guided  by  a  respect  to  general  con- 
«vcnience,  and  by  the  good  sense  and  reason- 


ableness of  the  particular  case. "  Applying 
this  rule,  we  think  this  contract  is  a  niring 
by  the  week,  and  that  each  week's  work  was 
to  be  paid  as  the  party  earned  it,  and  that 
by  another  and  independent  stipulation  it 
was  further  agreed  that  tiie  contract  should 
continue  in  force  for  one  year ;  or,  in  other 
words,  that  the  defendants  would  give  the 
plaintiff  work  for  a  full  vear,  and  pay  for 
It  on  the  terms  stated.  A  severable  con- 
tract, "  says  Judge  Story,  **  is  a  contract  the 
consideration  of  which  is,  by  its  terms,  sus- 
ceptible of  apportionment  on  either  side,  so 
as  to  correspond  to  the  unascertained  con- 
sideration on  the  other  side ;  as  a  contract  to 
pay  a  person  the  worth  of  his  services  so 
long  as  he  will  do  certain  work,"  1  Story, 
Cont.  (ed.  1847)  §  21 ;  Perkim  v.  HaH,  24 
U.  S.  11  Wheat.  251,  6  L.  ed.  467. 

The  contract  being  divisible,  and  the  suit 
before  the  justice  of  the  peace  being  founded 
upon  a  continuance  of  it,  the  full  measure  of 
damages  the  plaintiff  was  entitled  to  recover 
therein  was  the  one  week's  wages  due  at  the 
time  it  was  brought.  It  is  true,  the  plain- 
tiff possibly  could  have  brought  an  action 
for  an  entire  breach  of  the  contract,  claim- 
ing that  **the  eventual  non- performance  may 
therefore,  by  anticipation,  be  treated  as  a 
cause  of  action."  This  is  what  was  at- 
tempted in  Dugan  v.  Anderson^  supra,  un- 
der the  authority  of  Hochster  v.  Delataur,  20 
Eng.  L.  &  Eq.  157,  but  the  court  did  not 
then  find  it  necessary  to  determine  that  ques- 
tion. Or  he  might  have  waited  until  all  the 
installments  were  due,  and  included  them  in 
a  single  suit.  But  he  was  not  boi^nd  to  do 
either.  He  had  the  right  to  treat  the  con- 
tract as  still  subsisting,  and  could  maintain 
an  action  for  each  installment  as  it  fell  due. 
It  has  been  so  held  in  the  following  cases : 
Isaacs  V.  JDavies,  68  Ga.  169;  Armfield  v. 
Nash,  31  Miss.  361 ;  Golburn  v.  Woodworth, 
31  Barb.  381 ;  Thompson  v.  Wood,  1  Hilt.  97 ; 
Foioler  v.  Armour,  24  Ala.  199. 

Being  of  opinion  that  the  fifth  and  sixth 
pleas  do  not  present  a  sufficient  defense,  the 
court  below  erred  in  sustaining  the  demurrer, 
and  the  judgment  must  accordingly  be  re- 
versed. 

Judgment  reversed,  and  new  trial  ordered. 


OREGON  SUPREME  COURT. 


Ludwig  S.  NICHOLS,  Respt., 

V. 

SOUTHERN  PACIFIC  CO.,  Appt. 
( Or > 

1*   Each  portion  of  a"  coupon  ticket'* 

ispued  by  a  railroad  company  for  itself  and  also 


as  agrent  for  other  lines  to  be  passed  over  is  a 
separate  contract  so  far  as  to  be  transferable, 
although  the  ticket  is  sold  at  a  reduced  rate, 
where  there  are  no  words  of  limitation  or  restric- 
tion thereon  as  to  the  person  entitled  to  use  it. 
8.    A  ticket  inspector's  declaration  as 

his  only  reason  for  rejectinff  a  ticket 

which  he  has  demanded  for  inspection  that  the 


NoT^— Assignability  of  raUroad  ticket. 

In  Hudson  v.  Kansas  Pac.  R.  Co.,  3  McCrary,  240, 

a  coupon  of  a  ticket  issued  for  transportation  over 

.-several  roads  as  in  the  above  case  was  held  assigrn- 

able  in  the  absence  of  any  express  restriction  of 

the  right  to  transfer. 

Similar  in  principle  is  the  decision  that  the  return 
^coupon  of  a  round-trip  excursion  ticket  limited 
as  to  time  but  without  any  provision  against  trans- 
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fer  may  be  assigned  and  used  by  the  assignee  oo 
the^return  trip.  Carsten  v.  Northern  Pac.  R.  Co.  9 
L.  R.  A.  688,  U  Minn.  454;  Hoffman  v.  Northern 
Pac.  R.  Co.  45  Minn.  53. 

But  an  express  restriction  in  a  railroad  ticket 
against  transfer  is  valid.  Post  v.  Chicago  &  N.  W. 
R.  Co.  14  Neb.  110,  45  Am.  Rep.  100;  Orummond  v. 
Southern  Pac.  R.  Co.  (Utah)  Feb.  8, 1891;  Granier  v. 
Louisiana  W.  R.  Co.  i2  Ia.  Ann.  880;  Cody  v.  Cen- 
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holder  cannot  ride  upon  It  because  he  is  not  the 
original  purchaser  is  admissible  in  an  action  for 
wrongful  ejection  from  the  train  for  the  purpose 
of  raising  an  implication  that  the  ticket  was 
authorized  originally  and  genuine. 
8*  ETidence  tending^  to  show  that 
defendant  had  recos^ised  as  valid 
tickets  sucb  as  that  held  by  plaintiff  when  he 
was  ejected  from  defendant's  .train  Is  admissible 
in  an  action  to  recover  for  such  ejection. 

(October  31, 1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful  ejec- 
tion of  plaintiff  from  defendant's  train.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bronaug^hf  McArthur,  Fenton 
A  Bronau^h,  for  appellant: 

Statements  made  by  an  agent  relating  to  a 
transaction  are  admissible  only  when  part  of 
such  transaction,  and  when  relevant  to  the 
issues  made. 

Luby  V.  Hudson  River  R.  Co.  17  N.  Y.  132. 

The  execution  of  a  contract  apparently  made 
by  an  agent  cannot  be  proven  without  calling 
the  parties  who  signed  or  witnessed  the  same, 
or  one  of  them;  and,  if  there  be  a  subscribing 
witness,  he  must  be  first  called  if  in  the  state, 
and  living,  and  can  testify. 

Hill's  Code,  S§  764-761. 

A  person  having  no  contract  with  a  carrier 
for  his  passage  at  the  time  is  not  a  passenger. 

Hutchinson,  Carr.  3d  ed.  §§  554,  555;  Lillis 
V.  St.  Louis.  K.  C.  iSh  N,  R.  Co.  64  Mo.  475,  27 
Am.  Rep.  255;  Wyman  v.  NortJiem  Pac.  R.  Co. 
34  Minn.  210;  Kerrigan  v.  Southern  Pac.  R.  Co. 
81  Cal.  251. 

A  written  contract  made  by  a  carrier  to 
transport  a  particular  person  for  a  single  fare 
over  its  road  and  other  connecting  roads,  and 
to  furnish  such  transportation  as  one  passage, 
upon  certain  written  conditions  and  at  a  re- 
duced rate,  is  an  entire  contract  as  to  such 
person  and  as  to  each  road,  and  such  passage 
can  be  demanded  only  by  such  person,  upon 
his  showing  that  he  is  the  contracting  party. 
Nor  IS  such  contract  Assignable. 

Hutchinson,  Carr.  2d  ed.  ^§  575,  577.  580, 
a-d;  Pennsylvania  R.  Co.  v.  Connell,  112  111. 
297,  54  Am.  Rep.  238;  Granier  v.  Louisiana 
Western  R.  Co.  42  La.  Ann.  880;  Wyman  v. 
Northern  Pac.  R.  Co.  supra;  State  v.  Oterton, 


24  N.  J.  L.  485,  61  Am.  Dec.  671;  Cheney  v. 
Boston  cfe  Af.  R.  Co.  11  Met.  121,  45  Am.  Dec. 
190,  192,  notes;  Drummond  v.  Southern  Pac. 
R.  Co.  (Utah)  Feb.  8, 1891;  Roberts  v.  KoeJder. 
30  Fed.  Rep.  96.  12  Sawy.  252;  Drew  v.  Cen- 
tral Pac.  R.  Co.  51  Cal.  425;  Walker  y.  Wabash, 
St.  L.  d  P.  R.  Co.  15  Mo.  App.  833,  16  Am. 
&  Eng.  R.  R.  Cas.  385;  Churchill  v.  Chicago 
db  A.  R.  Co.  67  III.  391;  HatUn  v.  Newark  <Sr 
J.  C.  R.  Co.  39  Ohio  St.  375,  13  Am.  &  Eng. 
R.  R.  Cas.  54;  Cody  v.  Central  Pac.  R.  Co.  4 
Sawy.  117. 

In  attempting  to  prove  the  execution  of  a 
contract  purporting  to  be  executed  by  another 
as  agent,  the  reasons  assigned  by  or  the  silence 
of  another  agent  of  the  alleged  principal  at  the 
time  the  pretended  contract  is  sought  to  be  en- 
forced cannot  be  shown,  either  to  prove  the 
execution  in  fact  of  such  contract  or  the- 
authority  of  such  alleged  agent. 

Stewart  y,  Huntingdon  Bank,  11  Serg.  &  R. 
267,  14  Am.  Dec.  632,  and  notes;  1  Morawetz, 
Priv.  Corp.  2d  ed.  §  540;  Huntingdon  dt  B.  T, 
M.  R.  db  Coal  Co.  v.  Decker,  82  Pa.  123;  Tripp 
V.  New  Metallic  Pack.  Co.  137  Mass.  499;  Pratt 
V.  Ogdensburg  <S>  L.  C.  R.  Co.  102  Mass.  562; 
Southwestern  R.  Co.  v.  Atlantic  d  G.  R.  Co. 
53  Ga.  401;  Swenson  v.  Aultman,  14  Kan.  273; 
Henry  v.  Northern  Bank,  63  Ala.  527;  RandaZC 
v.  Nortn  Western  Tekg.  Co.  54  Wis.  146,  41 
Am.  liep.  17;  Northicestern  U.  Packet  Co,  v. 
Clough,  87  U.  S.  20  Wall.  540,  22  L.  ed.  408; 
Vicksbttrg  d  M.  R.  Co.  v.  O'Brien,  119  U.  S.  99, 
30  L.  ed.  299;  1  Phillipps,  Ev.  881;  1  Greenl. 
Ev.  113;  Clunie  v.  Sacramento  Lumber  Co.  67 
Cal.  813. 

Proof  that  other  contract  tickets,  purporting 
to  have  been  executed  by  an  alleged  agent  in 
the  name  of  a  principal,  have  been  seen  or 
•sold  by  a  stranger  to  such  alleged  agent  and 
principal,  and  that  sucb  contract  tickets  were 
never  returned  to  such  stranger,  is  not  com- 
petent to  prove  the  execution  of  the  contract 
in  issue  or  the  authority  of  such  agent. 

Atchison,   T.   d  S.   F.  R.  Co.  v.    Roach,  35 
Kan.  740,  57  Am.  Rep.  199;  Hill  v.  Syracuse,, 
B.  d  N.  r.  R.  Co.  73  N.  Y.  351,  29  Am.  Rep. 
163. 

The  silence  of  the  agent,  or  his  statement  at 
the  time  an  alleged  contract  ticket  is  tendered 
to  such  agent,  does  not  estop  sucb  principal 
to  deny  the  making  of  such  contract,  or  the- 
authoiity  of  the  selling  agent. 

Boice  V.  Hudson  River  R.  Co.  61  Barb.  618; 
McClure  v.  Philadelphia,  W.  d  B.  R.  Cd.  84  Md. 


tral  Pac.  R.  Co.  4  Sawy.  114;  RobostelJi  v.  New  York, 
N.  H.  &  H.  R.  Co.  88  Fed.  Rep.  796;  Walker  v.  Wa- 
bash. St.  L.  &  P.  K  Co.  15  Mo.  App.  388.  10  Am.  & 
Eng.  K.  R.  Cas.  880. 

This  restriction  is  valid  as  to  coupons  of  a  throuffh 
ticket  over  different  roads.  Cody  v.  Central  Pac. 
B.  Co.,  Post  v.  Chicago  &  N.  W.  R.  Co..  and  Drum, 
mond  v.  Southern  Pac.  R.  Co.  supra. 

And  the  fact  that  the  purchaser  of  the  ticket  did 
sigrn  it  as  proWded  by  the  terms  of  the  ticket  makes 
no  difference  in  respect  to  the  validity  of  such  re- 
strictions. Drummond  v.  Southern  Pac.  R.  Co. 
supra. 

The  restriction  aerainst  transfer  of  a  commutation 
ticket  is  also  valid.  Granier  v.  Louisiana  W.  H. 
Co.  and  RobosteUi  v.  New  York,  N.  H.  &  H.  R.  Co. 
mipra. 

But  a  passenger  presenting  a  nontransferable 
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commutation  ticket  issued  to  another  Is  when  his 
right  to  ride  upon  the  ticket  is  recognized  entitled 
to  the  same  care  and  protection  as  other  passengers.. 
RobosteUi  v.  New  York,  N.  H.  &  H.  R.  Co.  supra. 

The  invalidity  of  a  nontransferable  ticket  in  the 
hands  of  an  assignee  does  not  give  the  conductor 
of  a  train  the  right  to  retain  it  without  allowing 
the  passenger  to  ride  upon  it.  Post  v.  Chicago  St 
N.  W.  R.  Co.  and  Drummond  v.  Southern  Pac.  R. 
Co.  suyra. 

A  train  check  given  in  exchange  for  a  ticket 
which  shows  on  its  face  that  it  is  good  for  a  con- 
tinuous passage  only  between  two  places  named 
cannot  entitle  one  who  purchases  it  at  an  inter- 
mediate  point  to  use  it  for  the  remainder  of  the 
journey.  Walker  v.  Wabash,  St.  L.  k  P.  R.  Co.. 
supra.     ._^  B.  A.  R. 
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532.  6  Am.  Rep.  845;  HatchiDson.  Carr.  2d  ed. 

§  580,  noU  6;  Mechem,  Afir.  ^§  714-717;  Cin- 

dnnati,  H.  it  1.  IL  Co,  v.  Carper,  112  Ind.  26; 

L^  V.  B^idion  River  B.  Co.  17  N.  Y.  132; 

BeasU^  v.  San  Jo»e  Fruit  Packing  Co,  92  Cal. 

388;  Bank  of  Norther n  Liberties  v.   Davis,  6 

Watts  &  S.  289;  People  v.  Vernon,  35  CaJ.  49. 

95  Am.  Dec,  57-78.  notes;  Moore  v.  Bettis,  11 

Humpb.  67,  58  Am.  Dec.  773,  notes. 
If  this  contract  is  assignable,  then  it  enables 

the  carriers  to  violate  the  Interstate  Commerce 

Act.    Such  construction  would  authorize  each 

of  these  carriers  to  charge  less  for  the  longer 

than  the  shorter  haul,  in  the  same  direction 

to  one  passenger  than  to  another. 
2  Rorer,  Railroads,  p.  938. 
A  contract  ticket  accepted  by  the  first  holder 

creates  a  contract  with  such  holder  whether 

signed  by  him  or  not. 
Fonseea  v.  Canard  8.  8.  Co.  153  Mass.  553; 

(^imby  v.  Boston  d  M.  R.  Co.  150  Mass.  365; 

Jones  V.   Cincinnati,  8.  dt  M.  R.  Co,  89  Ala. 

37S;  Drummond  v.  8outhei'n^Pae.  R.  Co.  (Utah) 

Feb.  3,  1891;  Mosker  v.  St.  Louis,  L  M.  ds  S. 

R.  Co.  127  U.  S.  391,  32  L.  ed.  249. 
Messrs.  McGinii,  Sears  ft  Simon*  for 

respondent: 
The  cause  of  action  is  clearly  for  trespass  in 

ejecting  respondent  from  the  train. 
An  allegation  merely  that  the  appellant,  at 

a  specified  time  and  place,  assaulted  respondent, 

would  have  sufficed  to  found  a  recovery  upon. 

Saperfiuous  allegations  vitiate  nothing. 
2  Addison,  Torts.  §  834;  Eddy  v.  Beach,  7 

Abb.  Pr.  17;  Shaw  v.  Jayne,  4  How.  Pr.  119: 

2  Chitty,  PI.  title.  Declarations  in  TorU,  Tree- 
pass,  16th  Am.  ed.  614;  1  Estee,  PI.  558. 

The  contract  was  entire  as  to  a  passage  over 
the  line  of  each  road,  which,  when  begun, 
most  he  completed.  It  was  severable  as  be- 
tween the  different  roads.  It  was  a  distinct 
contract  as  to  each  road.  It  follows,  therefore, 
that  it  was  assignable,  in  the  absence  of  any 
prohibition  thereon,  though  there  is  no  evi- 
dence that  the  ticket  was  ever  purchased  by 
one  other  than  respondent. 

Auerbach  v.  A^ew  York  Cent,  d  H.  R.  Co.  89 
X.  Y.  281,  42  Am.  Rep.  290:  Carsten  v.  North- 
trn  Pac.  it,  Co.  9  L.  R.  A.  688,  44  Minn.  454; 
Hutchinson^  Carr.  §  578:  Brooke  v.  Grand 
TmnkR.  Co.  15  Mich.  332. 

When  the  ticket  was  tendered  on  the  train 
by  respondent.  Blue,  in  the  line  of  his  duty, 
vas  required  to  accept  or  reject.  He  was  also 
requir^  to  ajBsign  the  grounds  of  his  rejection 
of  the  ticket  tendered,  and  no  other  objections 
than  those  named  could  be  employed  after- 
wards. 

Hill's  Or.  Ann.  Laws,  §  854. 

Lord,  Ch,  J^,  delivered  the  opinion  of  the 
coon: 

This  was  an  action  to  recover  damages  from 
the  defendant  for  ejecting  the  plaintiff  from 
its  cars.  The  judg^ment  was  for  the  plaintiff, 
from  which  the  defendant  has  brought  this 
tppcal.  As  appears  from  the  evidence,  the 
grotuifi  upon  which  the  defendant  ejected 
pbiatiff  from  its  cars  was  that  he  was  not  the 
orifinal  purchaser  of  the  ticket  upon  which  he 
claimed  the  right  to  ride  on  its  cars  from  Port- 
^  to  San  Francisco.  With  the  exception 
bereafter  noted,  the  ticket  was  as  follows: 

WLR.A. 


StromberK  Pat.  May  8, 1878,  Rand,  McNally  & 

Co.,  AfiTcnts. 


ISSUKD  BT 

Baltimoke  ik  Ohio  R.  R. 

One  Passagre  of  Class  Indicated 
to  Poiut  oo 

SOUTHERN  PACTPKT  COMPANY 

(PACIFIC    SYSTEM) 

BETWEEN  PUNCH  MARKH.     | 

Wben  Officially  Dated,  Scamped  and 
Presented  with  Coupons  Attacbed. 

Sulfject  to  the  follmtina  Contract : 

l»t.  In  eelllnir  this  ticket  and 
checkinflr  baffimfre  bereon  this  (\)in- 
pany  acts  as  Airent,  and  is  not  re- 
sponsible beyond  its  own  line. 

2nd.  ItissubJpcttotbeSTOP-ovERJ 
regulations  of  tbe  Itnet)  over  which' 
It  reads,  and  may  be  cxctaanired  by| 
Conductors  at  any  pointfl  for  tickets 
or  chocks  conforming  to  such  regu- ! 
lations.  j 

3rfi.  This  Ticket  is  not  vaud| 
a r tor  date  Indlcate<i  by  L  punch  can-i 
celltitiong  on  margin,  and  if  mor€>! 
than  one  date  is  canceled  it  shall  be 
void. 

4th.  If  this  Contract  and  its  Cou- 
pons Itear  no  C(inc€UatUm  or  ntamp 
mother  than  the  orditiary  dating  gtamjf. 
\the  ftf After  iM  entitled  to  an  unUmilcd 
ljfirrt-c/o«»i>ax8rt(^.  otherwise,  the  ««- 
punched  fi^re  above  or  below  the 
I  word  riiASS  on  this  Ticket  and  lt« 
(Coupons  indicate  its  clnng. 
I  5th.  Any  alteration  whatever  of 
I  this  ticket  renders  it  void;  and  if 
more  than  one  station  is  do»>i;rnated 
jas  the  terminal  point,  it  will  be  hon- 
ored only  to  that  station  indicated 
by  punch  marks  nearettt  the  starting 
point  of  final  i;oupon. 

6th.  Baooage  Liability  is  11m- 
ite<l  to  wearing  aprwirel,  not  exceed- 
ing $100.00  in  value. 

7th.  None  of  t  he  lines  named  in 
this  ticket  win  be  \vA6.  liable  for 
damages  on  account  of  anv  state- 
[ment  not  m  accordance  with  this 
, Con  tract  made  by  any  employe  of 
jsaid  lines. 

Hth.  It  is  ospeoially  agreed  and 
understood  by  the  holder  that  no 
Agent  or  eraplove  of  any  of  the 
lines  named  In  this  Ticket  has  any 
power  to  alter,  m<Klify,  or  waive  in 
any  manner  any  of  the  conditions 
named  In  this  Contract.  i 

CHAS.  O.  SCULLE,  ' 

General  Pivvienger  Agent.' 

In  consideration  of  the  re-  i 

duced  rate  at  which  this 
ticket  was  sold,  I  agree  to  the 
above  Contract. 

L.  S.  NICHOLS,  I 

Purchaser. 
Witness  ;  i 

J.  P.  BLI8S,  Agent. 
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30 
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Form  X  02509 


FEB. 


MAR. 


JAN. 


issued  by 
Baltimore  &  Ohio  R.  R. 


First  class  if  Ist. 
not  punch-    L 


Southern  Pacific  Co.(Pac.Sj^.)  ^j^  class    2na 

To  points  between  Punch  Marks,  unpunched. 

Oregon  Citj'. 

Salem. 

Albany. 

Eugene. 

Oakland. 


Koseburg. 
Aebiand. 
Redding. 
Marys  ville. 
Stockton. 


oatoro 

San  Francisco. 

omaoeo 

Mojave. 

Los  Angeles. 


41    jX  0:2599  One  passage,  not  good 
if  detached. 


Via  GN,  CP,  CPNCo,  NP,  SPCo. 


On    its    back  was    stamped    these  words:' 
''Baltimore  and  Oblo  Railroad  Company,  April 


58 


Oregon  Sufbbub  Court. 


Oct., 


V 


«,  1891,  Columbus  Ohio,  City  Ticket  Office." 
The  evidence  shows  that  the  plaintiff  bout^ht 
this  ticket  on  the  20th  day  of  April,  1891,  in 
Seattle,  for  $12,  and  there  signed  it;  that  he 
was  not  in  Columbus,  Ohio,  on  the  8th  day  of 
April,  1891,  when  the  ticket  purports  to  have 
be6n  issued;  that  the  ticket  is  just  as  it  was 
when  plaintiff  bought  it,  with  the  exception  of 
his  signature,  and  the  coupon  slip,  entitling 
him  to  ride  from  Seattle  to  Portland,  which 
the  conductor  detached  during  his  passage  be- 
tween these  places,  on  the  20th  of  April,  1891; 
that  the  plaintiff  went  aboard  of  defendant's 
x:ars  at  Portland  on  the  night  of  the  21st  of 
April,  1891,  in  continuation'^of  his  journey  to 
San  Francisco,  and  that  soon  after  the  train 
■Started,  and  when  only  a  short  distance  from 
Portland,  Mr.  Blue,  the  ticket  inspector,  de- 
manded to  see  the  plaintiff's  ticket,  whidi  he 
produced  and  handed  to  him.  it  being  the  same 
ticket  as  the  above,  who,  after  examining  it 
And  requiring  the  plaintiff  to  write  his  namie 
•on  the  back  of  it,  informed  the  plaintiff  that 
he  was  not  the  original  purchaser  of  the  ticket, 
and  that  he  must  pay  his  fare  or  get  off  of  the 
train,  and  at  the  same  time  put  the  ticket  in  his 
pocket,  and  refused  to  return  it  to  the  plaintiff, 
when  he  subsequently  demanded  it  before 
leaving  the  train;  that  the  plaintiff,  finding 
when  the  train  reached  Oregon  City  that  force 
would  be  used  to  expel  him  unless  he  paid  his 
fare,  and  not  having  sufficient  money  for  that 
purpose,  got  off  of  the  train,  and  came  back  to 
Portland  the  next  day. 

Substantially  upon  this  state  of  facts  the 
trial  court  charged  the  jury,  in  effect,  that  *'  if 
the  plaintiff  was  in  possession  of  the  ticket 
within  the  time  limited  upon  its  face  when  it 
should  be  used,  and  went  on  board  of  the  cars 
of  the  defendant,  and  presented  this  ticket  as 
4in  evidence  of  his  right  to  ride,  and  he  was 
put  off  the  car  upon  the  ground  that  he  was 
not  the  original  purchaser  of  the  ticket,  then 
the  expulsion  of  the  plaintiff  from  the  car  was 
wrongful,  and  the  plaintiff  would  have  a  right 
to  recover;"  that  *'the  holder  of  the  ticket 
was  not  precluded  from  transferring  it  to 
another  &i  the  end  of  any  particular  section  of 
this  journey,  which  the  ticket  indicated  that 
the  holder  might  perform,  and  that  there  was 
no  prohibition  in  law  or  in  fact  against  the 
transfer  of  such  ticket  as  this,  at  the  end  of 
any  particular  part  of  the  journey  indicated  by 
the  coupons  which  made  up  the  ticket  orig- 
inally, and  it  was  no  valid  objection  to  this 
man  s  riding  upon  the  train  that  he  was  a  dif- 
ferent person  from  the  person  to  whom  the 
ticket  was  originally  delivered  when  first  pur- 
chased:" that  "if  there  had  been  a  stipulation 
on  the  face  of  this  contract  that  the  ticket  was 
not  transferable,  the  rule  would  have  been 
different.  That  would  be  a  valid  and  sufficient 
contract,  and  the  party  taking  the  ticket  would 
be  bound  by  it,  and,  if  not,  the  original  pur- 
chaser would  have  no  reason  to  complain,  if 
put  off  the  train." 

While  there  are  some  other  assignments  of 
error  arising  out  of  exceptions  taken  to  the 
evidence,  and  to  other  instructions  of  the  court, 
some  of  which  include  the  same  objection,  and 
to  which  we  shall  presently  advert,  the  main 
ground  of  contention  is  based  upon  the  alleged 
error  contained  in  the  instructions  referred  to 
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above.  This  contention  is  that  the  ticket  or 
contract  is  entire  and  personal,  and  not  assi^- 
able.  Upon  its  face  the  contract  indicates  that 
the  ticket  was  issued  by  the  Baltimore  &  Ohio 
Railroad  Company,  as  principal  as  to  its  own 
lines  of  railroad,  but  as  agent  as  to  the  lines  of 
other  railroads  to  be  pass^  over,  including  the 
defendant  company's  road.  The  contract  was 
entire  as  to  a  passage  over  the  line  of  each 
road,  which,  when  begun,  must  be  completed, 
but  was  severable  as  between  the  different 
roads.  It  was  a  distinct  contract  as  to  each 
road.  Each  company,  through  the  agent  sell- 
ing the  ticket,  made  a  contract  for  passage  over 
its  road.  Between  tickets  of  this  sort,  usually 
denominated  '*  coupon  tickets,"  which  entitle 
the  holder,  not  only  to  passage  over  the  line 
of  the  company  issuing  them,  but  also  over 
connecting  lines  to  reach  his  destination,  and 
the  ordinary  ticket,  which  entitles  the  holder 
to  iMissage  only  over  the  line  issuing  it,  there 
is  usually  this  distinction :  that,  in  the  absence 
of  a  contract  for  a  continuous  passage  only,  or 
through  transportation,  the  hokier  of  a  coupon 
ticket  is  not  bound  to  continue  his  passage 
without  intermission  when  once  begun,  but 
may  stop  off  at  the  end  of  each  line  for  a  rea- 
sonable time  without  losing  his  right  to  resume 
it,  while  the  holder  of  an  ordinary  ticket  can- 
not temporarily  discontinue  his  passage  when 
once  begun  without  losing  his  right  to  resume 
it,  unless  otherwise  agreed.  Hutchinson,  Carr. 
g§  577,  578. 

In  cases  of  this  last  sort,  both  parties  are  held 
to  a  continuous  performance,  when  the  trans- 
portation is  once  begun,  until  it  is  completed. 
As  Walker,  J.,  said:  "When  the  company 
has  entered  upon  the  performance  of  their  con- 
tract, the  passenger  has  a  right  to  insist  that  it 
shall  continue  until  completed.  On  the  other 
hand,  the  right  is  reciprocal.  When  the  pas- 
senger presents  his  ticket,  and  the  road  has 
entered  upon  the  fulfillment  of  their  contract, 
they  have  an  equal  right  to  insist  that  it  shall 
be  continuous  till  completed;  that  they  shall 
not  be  required  to  perform  it  in  fragments." 
Churchill  v.  Chicago  d  A,  B.  Co.  67 'III.  898. 
But  in  cases  of  coupon  tickets,  where  the  first 
carrier  acts  as  agent  for  the  succeeding  carriers, 
the  contract  does  not  contemplate  a  continuous 
passage  over  connecting  lines  when  once  be- 
gun, unless  such  tickets  so  stipulate  on  their 
face,  or  there  are  circumstances  from  which 
such  stipulation  will  be  implied;  otherwise  the 
holders  of  them  will  be  entitled  to  stop-off 
privileges  at  the  end  of  each  line  represented 
by  such  tickets.  This  goes  to  show  that  snob 
contracts  or  tickets  as  the  above  set  out  are 
not  entire,  but  several,  as  between  the  differ- 
ent roads.  It  is  only  entire  as  to  the  passage 
over  the  line  of  each,  which,  when  l)etrun, 
must  be  completed.  In  Little  Bock  dh  Ft.  S.  ^. 
Co.  V.  Dean,  43  Ark.  530,  51  Am.  Rep.  584, 
it  was  held  that  a  purchaser  of  such  ticket  over 
several  connecting  lines  of  railroad  was  not 
bound  to  make  a  continuous  trip  from  the 
starting  point  to  the  place  of  destination,  but 
that,  when  he  started  on  his  journey  over  any 
of  the  connecting  lines,  he  was  bound  to  con- 
tinue without  stop  to  the  point  of  that  line 
named  in  his  coupon.  See  also  Auerbaeh  v. 
New  York  Cent.  &  U.  B.  Co.  89  N.  Y.  281, 
42  Am.  Rep.  290;  Brooke  v.  Grand  Trunk  R. 


^802. 


Nichols  v.  Southern  Pacific  Co. 
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<1o.  15  Mich.  382.  Nor  is  there  aDYthing 
in  Walker  v.  WahaOt,  8i.  L.  A  P.  R.  Go.  15  Mo. 
App.  388,  io  coDflict  with  our  position.  There 
it  was  expressly  stipulated  oo  the  face  of  the 
ticket  that  it  was  good  only  for  a  continuous 
passage,  and  necessarily,  when  the  journey 
was  once  begun,  it  rec^iured  that  the  passenger 
lihould  pursue  it  continuously  or  without  in- 
termission. Hence  the  court  held  that  the 
holder  of  such  ticket  is  not,  after  beginning 
the  journey,  entitled  to  stop  off  at  an  inter- 
mediate point,  and  subsequently  resume  the 
journey.  In  such  case,  the  transit  is  an  entire 
thing,  and  necessarily  not  assignable.  As 
Thompson,  «/.,  well  observed:  "If  the  con- 
tract does  not  allow  the  passenger  the  privilege 
-of  stopping  off  at  a  particular  place,  it  is  still 
more  difficult  to  understand  any  principle  upon 
which  he  is  entitled  to  stop  off  at  such  place, 
and  then,  instead  of  resuming  the  journey 
himself  on  a  subsequent  train,  to  introduce 
some  one  else  in  his  stead,  and  compel  the  car- 
rier to  complete  the  contract  by  carrying  such 
'Other  person  on  a  subsequent  train."  Hence 
the  court  held  that  a  purchaser  of  a  *' train 
<>heck  "  issued  to  another  person  upon  a  limited 
ticket,  and  expressed  to  be  good  only  for  a 
continuous  passage,  is  not  entitled  to  subse- 
quently pursue  the  journey  begun  by  the  pur- 
-cbaser  of  the  ticket. 

But  it  is  argued  that  the  ticket  in  question  is 
not  assignable,  for  the  reason  that  its  terms 
purport  a  sale  at  a  reduced  rate.  But  it  is  not 
perceived  how  that  alters  the  nature  of  the  ob- 
ligation. The  general  rule  is  that  a  railroad 
ticket  issued  without  limitations  or  restrictions 
is  transferable:  that  the  property  in  it  passes 
by  delivery,  and  entitles  tbe  bolder  to  ride 
upon  it.  Nor  ^is  there  anything  in  the  fact 
that  a  rail  road  ticket  is  issued  and  sold  at  a  re- 
duced rate  to  alter  the  nature  of  the  obligation, 
.so  as  to  affect  its  assignability,  unless  it  is  ex- 
pressly conditioned  that,  in  consideration  of 
such  reduced  rate,  it  shall  not  be  transferable. 
Nor  do  any  of  tbe  authorities  cited  by  counsel 
hold  any  different  view.  In  all  of  them  there 
were  words  of  limitation  or  restriction  upon 
•the  tickets  which  affected  their  assignability, 
and  made  their  transfer  unauthorized,  and  not 
binding  upon  the  company.  It  will  only  be 
necessary  to  refer  to  a  few  of  tbem  to  illustrate 
this,  and  show  their  inapplicabilitv  to  the  case 
in  hand.  In  Drummond  v.  Southern  Pac.  R. 
Co.  (Utah),  35  Pac.  Rep.  733,  the  tickets  were 
sold  at  Blue  Rapids,  Kan.,  by  an  agent  of  the 
Union  Pacific  Company,  and  used  to  Salt  Lake 
City,  and  there  sold  to  the  ticket  broker,  who 
sold  them  to  the  plaintiff  and  his  wife  for  the 
remainder  of  the  trip  to  San  Diego,  Cal.  Those 
tickets  contained  this  condition :  **(3)  .  .  . 
Or,  if  presented  by  any  other  person  than 
tbe  original  holder,  this  ticket  is  void,  and 
the  conductor  will  take  it  up  and  collect 
full  fare."  The  court  says:  "The  purchase- 
er,  when  he  bought  these  tickets,  knew  that  he 
had  no  right  to  ride  part  way  upon  them,  and 
sell  them  for  the  rest  of  the  way;  and  the 
plaintiff  knew,  by  the  terms  of  the  tickets,  he 
had  no  right  to  buy  them."  In  Cody  v.  Cen- 
tral Pac.  H.  Co.,  4:  Sawy.  115,  the  ticket  con- 
tract was  for  "one  continuous  emigrant  pass- 
-age  from  Omaha  to  San  Francisco,"  and, 
^mong  other    limitations,   that  it  was  "not 
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transferable,"  and  was  signed  by  the  purchas- 
er. Necessarily  the  court  held  that  the  con- 
tract was  to  carry  the  same  person  through  the 
entire  route,  and  that  the  assignee  of  it  could 
not  ride  upon  it.  In  Granier  v.  Louisville  W. 
R.Co.,42  La.  Ann.  880,  the  following  agreement 
was  across  the  face  of  the  ticket,  viz. :  "This 
ticket  is  good  only  for  persons  named  hereon, 
and  when  presented  for  or  by  any^  other  will 
be  taken  up  and  returned  to  the  g^eneral  ticket 
office."  These  cases  have  no  application  to  the 
case  at  bar.  There  are  no  words  of  limitation 
or  restriction  upon  the  ticket  in  question.  It 
vested  in  the  purchaser  of  it  the  evidence  of 
his  title  to  a  passage  over  the  line  of  the  com- 
pany issuing  it,  and  also  over  the  connecting 
fines  represented  by  the  coupons.  The  obliga- 
tion of  such  carriers  was  only  to  carry  accord- 
ing to  its  terms.  These  contained  no  words 
restricting  the  transportation  to  the  original 
purchaser,  nor  inhibiting  his  assignee  from 
riding  upon  it. 

The  ticket  had  been  issued  and  the  consid- 
eration received  for  it,  and  in  such  case,  what 
principle  is  violated  in  requiring  the  carriers  to 
perform  the  obligation  to  carry,  whether  the 
carriage  or  transportation  be  of  A.  or  B. ,  when 
the  parties  have  put  no  restrictions  upon  its 
transfer?  It  is  whollv  a  matter  of  contract, 
and  to  be  determined  upon  like  principles 
which  govern  other  con  tracts.  In  Hoffman  v. 
Northern  Pac.  R.  Go.,  45  Minn.  53,  it  was  held 
that  after  an  "excursion"  railroad  ticket  had 
been  used  by  the  holder  in  going  one  way  over 
the  route,  it  was  valid,  in  the  hands  of  a  pur- 
chaser from  the  original  holder,  for  the  return 
trip,  there  being  no  condition  in  tbe  contract 
to  the  contrary.  See  also  Garsten  v.  Northern 
Pac.  R.  Co.  44  Minn.  454,  9  L.  R.  A.  688.  As 
there  is  nothing  in  the  terms  of  the  ticket  in 
question  indicating  that  it  shall  not  be  trans- 
ferable in  consideration  of  a  reduced  rate  or 
other  thing,  there  does  not  seem  to  be  any  sut)- 
stantial  reason  why  it  should  not  be  transfera- 
ble and  valid  in  the  plaintiff's  hands.  As  the 
judgment  is  conceded  to  be  reasonable,  if  the 
plaintiff  was  improperly  expelled  from  the  cars, 
and  the  object  of  the  appeal  is  mainly  to  secure 
a  decision  upon  the  question  of  the  entirety 
and  assignability  of  the  contract,  it  is  hardly 
deemed  necessary  by  us,  nor  do  counsel  urge 
us,  to  consider  other  assignments  of  error  to 
any  great  extent.  The  evidence  shows  that 
Mr.  Blue,  the  ticket  inspector,  regarded  the 
ticket  as  genuine  and  dulv  issued,  and  that  the 
only  objection  that  he  made  to  it,  and  the  reason 
that  he  required  the  plaintiff  to  pay  his  fare  or 
leave  the  cars  at  Oregon  City,  was  because  the 
plaintiff  was  not  the  original  purchaser  of  the 
ticket.  Both  by  exceptions  to  evidence  and 
instructions,  it  is  claimed  to  be  error  to  have 
permitted  the  declarations  of  Mr.  Blue  to  be 
given  in  evidence  as  to  what  he  said  at  the  time 
of  the  examination  of  the  ticket  tending  to 
show  that  it  was  genuine  and  authorized  origi- 
nally. These  declarations  referred  to  his  rea- 
sons for  rejecting  the  ticket,  and  were  made  in 
the  line  of  his  duty.  He  was  charged  with  the 
duty  and  clothed  with  the  authority  of  passing 
upon  the  validity  of  tickets,  issued  like  the  one 
in  question.  When  he  demanded  the  ticket, 
it  was  for  the  purpose  of  inspecting  it,  and  as- 
certaining whether  the  plaintiff  had  the  right 
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to  ride  upon  it;  he  was  required  ia  the  dis- 
cbarge of  bis  duties  to  accept  or  reject  it;  and 
when  be  assigned,  as  his  only  reason  for  reject- 
ing it,  and  refusal  to  allow  the  plaintiff  to  ride 
upon  it.  that  he  was  not  the  original  purchas- 
er, the  defendant  ought  to  be  bound  by  that 
determination,  and  the  implicatioD  arising 
from  it  that  the  ticket  was  authorized  origi- 
nally and  genuine. 

There  was  some  evidence  tending  to  show 
that  the  defendant  bad  recognized  the  issu- 


ance of  such  tickets  as  valid,  to  which  excep- 
tions were  taken  when  allowed  as  evidence, 
and  also  to  the  instructions  in  respect  to  it.  In 
view  of  other  facts  to  which  such  evidence  was 
allied,  we  do  not  think  there  can  be  any  doubt 
of  its  admissibility,  or  even  without  them. 

Upon  an  examination  of  the  whole  case,  we 
think  there  was  no  error,  and  that  ifie  judg- 
inevt  must  be  affirmed. 

Rehearing  denied. 


MAINE  SUPREME   JUDICIAL  COURT. 


Elbridge  G.  YORK.  Adrar.,  etc.,  of  Ida  M. 
York,  Deceased. 

X). 

MAINE  CENTRAL  R.  CO. 

(84  Me.  117.) 

1.  The  jury  may  properly  find  a  rail- 
road company  g^uUty  of  neg^lig^nce  in 
malring  a  fiylng  avriteh  across  a  higch- 
"WBty  from  wblcb  the  view  of  its  traoka  is  some* 
what  obstructed ;  oepeclally  where  the  trainmen 
saw  a  top  carriaKe  approachioK  the  crossing  at 
which  there  was  no  means  of  warning  the  trav- 
eler, and  the  tracks  formed  an  acute  angle  with 
the  highway  so  that  the  train  came  up  behind 
the  carriage. 

8  •  The  jury  may  properly  find  due  care 
on  the  part  of  a  traveler  on  a  hig^hway 

who,  upon  ncaring  a  railroad  crossing,  becomes 
aware  of  the  approach  of  a  train  thereto,  al- 
though after  seeing  the  engine  and  several  cars 
cross  the  highway  he  attempts  to  cross  the  tracks 
without  looking  out  for  other  cars  which  may 
have  been  cut  off  from  the  train  for  the  purpose 
of  making  a  flying  switch. 

8.  The  jud^e  presiding^  at  the  trial  may 
properly  saggeat  to  the  Jury  possible 
melhods  of  harmonizing  seemingly  contradict- 
ory evidence,  although  counsel  do  not  allude  to 
such  explanation  and  it  might  not  without  such 
suggestion  have  occurred  to  them. 

(December  16, 1891.)      ' 

EXCEPTIONS  by  defendant  to  a  ruling  of 
the  Supreme  Judicial  Court  for  Penobscot 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  resulted  from  defendant's 
negligence,  which  resulted  in  a  verdict  in 
favor  of  plaintiff,  and  also  motion  for  new  trial. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wilson  ft  Woodard,  for  defend- 
ant: 

Plaintiff  was  guilty  of  contributory  negli- 
gence. 

C/iase  V.  Maine  Cent.  R.  Co.  78  Me.  346 ; 
Hooper  v.  Boston  <fc  M.  R.  Co.  81  Me.  260;  Al- 
len V.  Maine  Cent.  R.  Go.  82  Me.  111. 

If  an  opinion  is  expressed  by  the  judge  upon 
a  question  of  fact  on  trial  before  a  jury,  the 


court  may,  in  its  discretion,  grant  a  new  trial 
if  the  opinion  was  incorrect. 

Curl  V.  Lowell,  19  Pick.  25. 

Anything  in  the  remarks  or  instructions  of 
the  presiding  judge  to  the  jury,  even  if  it  doe? 
not  constitute  a  valid  ground  of  exception,  can 
be  made  available  under  a  motion  to  set  aside 
the  verdict  when  it  appears  upon  a  report  of 
the  whole  case  that  the  verdict  was  manifestly 
wrong  and  that  the  suggestions  of  the  judge 
may  have  misled  the  jury. 

Stephenson  v.  Thayer,  63  Me.  143. 

Mr.  Jasper  Hutehing^s  for  plaintiff. 

Emery,  </.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  the  case  counting  on  the 
defendant's  negligence  in  running  a  train  past 
a  highway  crossing  at  East  Newport,  whereby 
the  plaintiff's  intestate,  a  traveler  upon  the 
highway,  was  injured.  The  verdict  of  the 
jury  was  for  the  plaintiff,  and  the  defendant 
has  moved  to  set  aside  the  verdict  as  against 
evidence,  and  has  also  excepted  to  one  ruling 
of  the  presiding  justice. 

From  the  evidence  reported  the  following- 
facts  may  be  gathered:  The  crossing  is  a 
short  distance  west  of  the  East  Newiwrt  sta- 
tion. The  railroad  and  the  highway  (from 
Newport  to  Stetson)  approach  the  crossing  in 
gradually  converging  lines,  and  for  half  a  mile 
or  more  before  reaching  the  cros.s!ng  are  nearly 
parallel.  Near  the  crossing  the  railroad  curves 
gradually  to  the  south,  and  crosses  the  highway 
at  an  an^le  of  about  33  degrees.  The'grade 
of  the  railroad  is  descending  all  the  way.  The 
grade  of  the  highway  is  nearly  level  ta  the 
brow  of  a  hill  about  800  feet  from  the  cross- 
ing. It  there  descends  to  within  about  50  feet 
of  the  crossing,  where  it  again  becomes  nearly 
level.  The  drop  from  the  top  to  the  bottom 
of  the  hill  is  about  15  feet.  About  20  rods 
west  from  the  crasging,  and  between  the  high- 
way and  the  railroad,  is  the  dwelling-house  of 
Mr.  Colcord. 

A  traveler  on  the  highway  going  east  had  a 
near  and  plain  view  of  the  raflroad  on  his  left 
for  upwards  of  half  a  mile  before  reaching  the 
Colcord  house.  Near  that  house  the  view  be- 
came more  or  less  obstructed  by  an  orchard, 
the  house  and  outbuildings,  bushes,  wood 
piles,  and  high  land,  the  railroad  and  the  high- 
way both  running  somewhat  in  a  cut  down 
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ihe  bill.  At  a  poiut  on  the  highway  some  75 
feet  west  of  the  crowing  the  traveler  could 
plaiDlj  see  back  on  the  railroad  track  some  300 
feel  westerly. 

Such  beiDg  the  situation.  Miss  York,  the 
plaintiff's  intestate,  was  alone  in  a  top  carriage 
driving  along  this  hishwav,  easterly  towaros 
this  crossing.  The  defendant's  freight  train 
of  twenty- three  cars  came  along  at  the  same 
time  at  a  speed  of  about  15  miles  an  hour. 
She  undoubtedly  heard  the  whistle,  and  the 
train  coming  up  behind  her.  8be  may  not 
have  looked  back,  but  she  was  clearly  apprised 
of  the  train's  approach  to  the  crossing.  She 
drove  on  at  a  gentle  trot  down  the  bill  past  the 
Oolcord  house,  and  presently  saw  the  locomo- 
tive and  several  cars  pass  on  ahead  of  her  over 
the  crossing,  and  leave  the  crossing  clear.  But 
■^me  400  feet  back  from  the  crossing  the  de- 
fendant's servants  in  charge  of  the  train  sev- 
ered the  train  in  order  to  make  a  flying  or  run- 
ninsr  switch  at  East  Newport  station.  The 
locomotive  and  tender  with  four  cars  passed 
rapidly  on  and  the  remaining  cars  followed 
more  slowly,  impelled  only  by  gravity  and  the 
momentum,  and  uncontrollable  except  by  the 
ordinary  hand  brake.  When  the  first  section 
of  the  train  passed  the  crossing  the  rear  section 
was  from  100  to  175  feet  behind.  No  neces- 
sity was  shown  for  making  this  flying  switch 
across  the  higbway. 

Miss  York  evidently  did  not  see  or  hear  this 
rear  section,  for  after  the  passage  of  the  first 
section  she  drove  along  to  the  seemingly  clear 
crossing,  to  pass  it.  The  rear  section,  how- 
ever, rushed  on  from  behind  upon  the  crossing 
(tinging  the  horse  to  suddenly  swerve  to  the 
right  and  throw  out  Miss  York,  to  her  injury. 
There  were  no  gates  nor  flagmen  at  this  cross- 
ing. The  brakeman  on  the  rear  car  of  the  first 
section  testified  to  making  signs  to  Miss  York 
of  the  danger  of  crossing  there;  but  it  does 
not  appear  that  she  understood,  or  even  saw, 
these  signs.  There  was  also  evidence  of  other 
minor  circumstances  which  it  does  not  seem 
to  us  necessary  to  state. 

Two  questions,  of  course,  were  directly  in- 
volved in  the  trial  of  this  case:  (1)  Was  it  neg- 
ligence in  the  defendant  company  to  separate 
its  train  to  make  a  flying  switch  over  that  cross- 
ing? (2)  Was  it  contributory  negligence  in 
Mt^  York,  the  plaintiff's  intestate,  not  to  look 
back  up  the  track  for  possible  cars  or  trains 
when  she  arrived  at  the  crossing? 

Negligence  may  consist  of  the  doing  an  act 
which  a  reasonable  and  prudent  man,  mindful 
of  bis  own   conduct,  and  of  the  safety  and 
rights  of  others,  would  not  ordinarily  have 
d^ie  nnder  all  the  circumstances  of  the  situa- 
tion; or  it  may  consist  of  the  omission  to  do 
an  act  which  such  a  person  under  the  existing 
nrcimistances  would  t  ordinarily  have   done. 
The  dnty  to  do  or  not  to  do  is  measured  by  the 
usual  conduct  of  reasoning,  prudent  men,  and 
by  the  exigencies  of  the  occasion.    The  stand- 
ard of  duty  is  what  thoughtful,  prudent  men, 
mindful  of  themselves  and  of  others,  might 
reasonably  be  expected  to  do  or  not  to  do  un- 
der all  the  circumstances  of  the  particular  case. 
Tbe  type  is  not  the  very  prudent,  the  very  cir- 
emnspect  man,  but  the  man  who  answers  to 
the  popular  conception  of  a  prudent,  reason- 
«Ue  man.     The  thing  to  be  done  or  left  undone 


is  what  would  seem  to  such  men  to  be  sug- 
gested by  all  the  appearances,  probabilities, 
and  other  circumstances  of  tbe  time,  place, 
and  events. 

All  such  circumstances  may  be  undisputed, 
and  in  such  case  the  only  question  is  whether 
tbe  act  or  omission  under  consideration  comes 
up  to  the  above-stated  legal  standard  of  duty, 
or  falls  below  that  standard,  and  into  the  class 
of  negligent  acts  or  omissions.  In  our  system 
of  jurisprudence  the  determination  of  this  last 
question  is  within  the  province  of  the  jury. 
Not  only  is  it  the  duty  of  the  jury  to  oscertam 
what  was  done  or  omitted,  and  all  the  attend- 
ant circumstances,  but  it  is  also  the  duty  of 
the  jury  to  determine  whether  under  all  those 
circumstances,  the  act  or  omission  was  up  to 
the  standard  or  was  negligent.  The  theory  is 
that  12  men  of  the  average  of  the  community, 
conversant  with  every-day  affairs,  and  with 
what  meu  do  and  don't  do;  more  or  less  fami- 
liar in  their  own  experience  with  similar  cir- 
cumstances and  conditions  and  with  the  usual 
conduct  of  men  under  them;  coming  together 
into  consultation  from  various  modes  of  life, 
occupations,  and  points  of  view,  and  applying 
their  separate  experiences  and  ol^ervatiobs, — 
can  by  their  unanimous  conclusion  form  the 
best  attainable  judgment  upon  such  a  question. 
Twelve  men  of  anairs,  such  as  juries  are  sup- 
posed to  be  composed  of,  would  naturally  have 
a  wider  experience  and  broader  observation  in 
such  matters  than  any  single  judge,  however 
learned. 

In  some  cases,  however,  the  act  or  omission, 
under  all  the  circumstances,  may  be  so  plainly 
and  indisputably  negligent  or  otherwise,  that 
there  can  lie  no  need  to  ask  for  the  judgment 
of  the  jury  upon  the  question.  As  said  by  the 
Chief  Justice  in  Laskyv.  Canadian  Pac.  li.  Co., 
88  Me.  470,  when  the  facts  are  undisputed,  and 
tbe  conclusion  to  be  drawn  from  them  is  indis- 
putable, the  question  may  be  determined  by  the 
court. 

For  instance,  if  a  railroad  company  should 
make  a  flying  switch  across  a  frequented  street 
in  the  night-time,  without  providing  any  signal 
of  danger,  or  giving  any  notice  or  the  approach 
of  the  rear  section,  such  an  act,  measured  by 
the  standard,  would  be  unmistakably  and  in- 
disputably reckless  or  negligent.  Delaware, 
L.  <fe  W.  R.  Co.  V.  Converse,  139  U.  8.  467,  35 
L.  ed.  218.  Again,  if  a  traveler  upon  a  high- 
way approaching  a  railroad  crossing,  where 
there  are  no  indications  that  a  train  may  be 
expected,  should  omit  to  look  or  listen  for  a 
train,  his  omission,  unexplained,  would  be  so 
clearly  negligent,  the  court  would  not  hesitate 
to  take  the  case  from  the  jury.  Chase  v. 
Maine  Cent,   R.  Co.  78  Me.  346. 

To  apply  these  principles  to  the  facts  above 
stated : 

1.  Tbe  railroad  and  the  highway  being  nearly 
parallel  for  some  distance,  and  crossing  at  an 
acute  angle,  the  train  came  up  behind  the 
traveler,  so  that  a  traveler  near  the  crossing 
would  have  to  look  back  over  his  shoulder  to 
see  what  was  coming  on  the  track.  There 
was  more  or  less  obstruction  to  the  view  from 
a  point  50  feet  distant  from  the  crossing  back 
some  300  feet  on  the  highway.  The  highway 
was  a  thoroughfare  between  two  towns,  one  of 
them  at  least  of  some  importance.     The  men 
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in  charge  of  the  train  saw  the  traveler  in  a  top 
carriage  approaching  the  crossing.  There  was 
no  flagman  or  other  means  of  giving  warning 
at  the  crossing. 

Was  it  a  prudent  act,  under  these  and  all  the 
other  circumstances,  for  the  train  men  to  make 
that  flying  switch  at  that  time  and  place? 
Would  a  prudent  man  be  reasonably  expected 
to  do  that  act,  assuming  him  to  be  reasonably 
prudent  and  mindful  of  the  rights  of  olhers? 
The  jury  under  full,  clear,  and  correct  in- 
structions have  answered  in  the  negative. 

2.  The  plaintiff's  intestate.  Miss  York,  had 
presumably  seen  and  heard  the  train  as  it  came 
up  behind  her.  She  saw  a  locomotive  and 
several  cars  pass  on  across  the  highway  and 
leave  the  crossing  clear.  She  could  rightfully 
suppose  that  the  railroad  company  did  not  per- 
mit trains  to  follow  within  five  minutes  of 
each  other.  Such,  indeed,  is  the  well-known 
rule.  Seeing  the  crossing  cleared  by  the  pass- 
ing train,  she  drove  on  in  her  turn.  By  turn- 
ing her  head  partly  around  to  look  over  her  left 
shoulder  she  could  have  seen  the  rear  section  of 
cars  also  approaching  the  crossing.  She  did 
not  so  look  back.  Was  it  contributory  negli- 
gence in  her  not  to  do  so?  Was  there  any  rea- 
son to  apprehend  the  passing  of  another  train, 
or  section  of  train,  at  that  moment,  one  hav- 
ing but  just  passed  ?  Would  a  reasonably  pru- 
dent person,  under  all  the  circumstances,  be 
reasonably  expected  to  look  back?  The  jury 
has  answered  these  questions  also  in  the  nega- 
tive. 

The  question  for  us  now  is  not  whether,  in 
our  opinion,  this  conclusion  reached  by  the 
jurv  is  right.  We  may  not  ourselves  think  it 
rignt,  but  such  an  opinion  alone  would  not 
authorize  us  to  reject  the  jury's  judgment. 
The  question  for  us  is  whether  this  conclusion 
— this  iudgment— could  be  arrived  at  by  fair- 
minded  men  by  any  reasonable  inference  from 
the  evidence,  even  though  other  and  contrary 
inferences  might  seem  to  us  more  reasonable. 
To  set  aside  the  verdict  of  the  jury  is  to  say 
that  the  inference  drawn  by  the  jury  is  indis- 
putably wrong;  that  no  such  inference  can  be 
fairly  drawn  by  an^  fair-minded  men;  that  the 
contrary  inference  is  not  only  the  more  reason- 
able inference,  but  is  the  only  reasonable  in- 
ference. 

It  seems  to  us  that  the  very  statement  of  the 
case  and  the  question  shows  we  ought  not  to 
assume  so  much.  In  Delaware,  L.  &  W.  R.  Co. 
v.  Conterse,  189  U.  S.  467, 35  L.  ed.  218.  above 
quoted, the  justices  of  theUniled  Slates  Supreme 
Court  declared  that,  in  their  opinion,  the  rail- 
road company  was  plainly  negligent  in  making 
a  flying  switch  across  a  highway  in  the  evening, 
and  they  declined  to  say  that  the  traveler  was 
negligent  in  not  looking  back  for  the  rear  sec- 
lion.  In  Phillips  v.  Milicaukee  dhN.R.  Co. ,  77 
Wis.  849. 9  L.  R.  A.  521,  the  railroad  crossed  the 
street  with  its  main  track  and  some  swit<:h  or 
side  tracks.  The  plaintifl's  intestate,  approach- 
ing the  railroad,  saw  a  train  of  cars  pass  across 
the  street  to  the  west.  He  then  started  across 
the  track,  and  was  killed  by  two  cars  which 
had  been  "kicked"  back  without  warning  from 
the  train  just  passed.  He  evidently  did  not 
look  along  the  track  to  the  west  at  the  moment 
of  crossing.  The  justices  of  the  court  de- 
clined to  say  that  the  jury  drew  wrong  infer- 
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ences  in  returning  a  verdict  for  the  plaintiff. 
French  v.  Taunton  Branch  R.  Co.,  116  Mass. 
537.  was  very  similar  in  its  circumstances  ti> 
the  case  now  at  bar.  The  railroad  company 
made  a  flying  switch  across  a  highway  as  a  trav- 
eler was  approaching  the  cros8in|r.  'The  trav- 
eler (a  woman)  saw  the  locomotive  and  some 
of  the  cars  pass  over  the  crossing,  and  then 
started  to  cross  in  her  turn,  without  looking 
up  or  down  the  track,  although  she  could 
have  seen  some  distance  either  way.  She  was- 
struck  upon  the  crossing  by  the  rear  section  of 
the  train  and  injured.  The  court  would  not 
say  that  it  was  unreasonable  for  the  jury  to 
find  the  defendant  guilty  of  negligence  and  the 
plaintiff  free  from  contributory  negligence. 
For  further  instances,  see  BanneUY.  i/datcare. 
L.  &  W.  R.  Co.  39  N.  J.  L.  189;  Rand^U  v. 
Connecticut  River  R.  Co.  132  Mass.  269;  Brottn 
V.  New  York  Cent.  R.  Co.  32  N.  Y.  603,  8?< 
Am.  Dec.  363;  Duame  v.  Chicago  dt  N.  W,  R. 
Co.  72  Wis.  523. 

It  is  true  that  a  traveler  upon  a  highway,  be- 
fore crossing  a  railroad,  should  look  and  listeu 
for  approaching  trains.  It  is  usually  dear, 
indisputable  negligence  in  the  traveler  not  to 
do  so,  as  has  been  repeatedly  held  by  this  court. 
Chase  V.  Maine  Cent.  R.  Co.  78  Me.  346, 
and  cases  cited.  If  nothing  indicates  to  the 
contrary,  trains  of  some  kind,  or  at  least 
locomotives,  are  liable  to  pass  at  any  moment^ 
and  the  traveler  should  be  continually  on  hits 
guard  against  them. 

But  sometimes  there  may  be  indications  that 
nothing  will  pass  along  the  railroad  for  some 
minutes  at  least.  The  gates  (where  there  are 
gates)  may  be  up, — a  standing  assurance  to  the 
traveler  that  no  cars  or  engines  are  coming. 
Hooper  v.  Boston  &  M.  R.  Co.  Si  Me.  260. 
The  retiring  of  a  flagman  from  the  crossing 
may  inform  the  traveler  that  be  may  now  cross 
safely.  In  view  of  the  well-known  and  neces- 
sary rule  requiring  considerable  space  and  time 
between  successive  trains,  the  passage  of  one 
train  may  be  an  indication  that  no  other  will 
pass  the  same  way  for  some  minutes.  These 
and  other  acts  upon  the  part  of  the  railroad 
may  throw  the  usually  prudent  traveler  off  his 
guard,  and  free  him  from  the  reproach  of 
negligence  in  attempting  to  cross  at  such  a 
time. 

The  defendant's  counsel  strongly  urges  that 
the  defense  before  the  jury  was  unduly  prej- 
udiced by  a  suggestion  macie  by  the  pre.siding 
justice  in  the  course  of  his  charge.  It  was  one 
theory  of  the  defense  that  Miss  York's  horse 
was  frightened  by  the  whistle  and  first  approach 
of  the  train,  and  became  unmanageable  from 
the  beginning,  and.  before  she  could  get  him 
under  control,  threw  her  out.  This  theory 
was  based  on  the  testimony  of  witnesses  as  to 
Miss  York's  statements  to  that  effect  after  the 
injury,  as  no  one  seems  to  have  observed  that 
the  horse  was  unmanageable.  The  testimony 
by  these  witnesses  was  that  she  said  she  heard 
the  train  and  the  whistle,  and  the  horse  heard 
the  train,  and  started  up,  and  she  could  not 
control  him.  The  plaintiff's  theory  on  this 
point  was  that  the  horse  was  not  frightened  un- 
til he  encountered  the  rear  section  at  the  cross- 
ing. In  support  of  this  theory  there  was  tes 
timony  that  Miss  York  stopped  the  horse  a  lit- 
tle way  from  the  crossing,  and  only  started 
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him  again  when  she  saw  the  first  section  go 
by. 

There  was  apparently  a  fiat  contradiction. 
If  Miss  York  stopped  the  horse,  according  to 
some  witnesses,  it  was  exceedingly  improbable 
that  she  made  the  precise  statements  testified 
to  by  other  witnesses.  An  unskilled  or  unre- 
flecting person  might  at  first  conclude  there 
was  perjury  somewhere.  But  it  was  the  duty 
of  the  court  and  jury  to  be  cautious  of  infer- 
ring perjury  from  seeming  contradictions.  It 
was  the  duty  of  both  to  attribute  such  contra- 
dictions to  mistakes  and  misunderstandings, 
rather  than  to  dishonesty.  In  this  case,  upon 
this  point,  the  presiding  justice  said:  "If  she 
made  the  statements  claimed  by  the  defense,  to 
what  time  do  tbey  refer?  Do  they  refer  to  the 
time  when  she  was  driving  down  the  hill,  or 
do  they  refer  to  the  time  when  she  started,  if 
she  did  start,  after  stopping,  and  attempted  to 
go  across  the  crossing?  It  may  be  possible  that 
her  horse  became  uncontrollable  after  she 
stopped,  if  she  did  stop,  and  when  she  at- 
tempted to  cross  the  track  near  the  detached 
portion  of  the  train." 

This  language  was  a  suggestion  of  a  possible 
explanation  of  a  seeming  contradiction, — ^a  sug- 
gestion of  a  possible  harmony  in  the  tacts  con- 
sistent with  the  integrity  of  all  the  witnesses. 
It  was  a  suggestion  that  Miss  York  might  have 
stopped  her  horse,  as  testified  by  some  wit- 
nesses, and  yet  have  said  to  the  other  witnesses 
that  her  horse  was  frightened. 

The  defendant's  counsel  contends  that  this  ex- 
planation— this  possible  harmony — was  not  sug- 
gested by  anything  in  the  evidence,  and  would 
not  have  occurred  to  the  jury  had  it  not  been 
suggested  by  the  presiding  justice.  He  further 
contends  that,  as  the  plaintiff's  counsel  did  not 
allude  to  any  such  explanation,  nor  make  any 
such  point,  it  was  improper  for  the  presiding 
justice  of  his  own  motion  to  make  the  point 
and  suggest  the  explanation. 

We  think  the  explanation — the  possible  har- 
mony— would  occur  to  a  skilled,  reflecting 
mind  in  analyzing  and  comparing  the  different 
parts  of  the   evidence.      From    what   other 


source  than  the  evidence  could  it  have  come  to- 
the  presiding  justice?  We  also  think  the  pre- 
siding justice,  in  communicating  the  sugges- 
tion or  thought  to  the  jjury,  was  clearly  within 
the  limits  of  his  official  power  and  duty.  A 
judge  presiding  in  a  court  of  justice  occupies 
a  far  higher  position  and  has  vastly  more  im- 
portant duties  than  those  of  an  umpire.  He  is 
not  merely  to  see  that  a  trial  is  conducted  ac- 
cording to  certain  rules,  and  leave  each  con- 
testant free  to  win  what  advantage  he  can  from 
the  slips  and  oversights  of  his  opponent.  He 
is  sworn  to  '*  administer  right  and  justice." 
He  should  make  the  iury  understand  the 
pleadings,  positions,  and  contentions  of  the  liti- 
gants. ^He  may  state,  analyze,  compare,  and 
explain  evidence.  He  may  aid  the  jury  by 
suggesting  presumptions  and  explanations,  by 
pointing  out  possible  reconciliations  of  seeming 
contradictions,  and  possible  solutions  of  seem- 
ing difficulties.  He  should  do  all  such  things 
as  in  his  judgment  will  enable  the  jury  to  ac- 
quire a  clear  understanding  of  the  law  and  the 
evidence,  and  form  a  correct  judgment.  He 
is  to  see  that  no  injustice  is  done.  If  a  valid 
defense  is  disclosed  by  the  evidence,  and  is  ad- 
missible under  the  pleadings,  and  yet  escapes 
the  notice  of  the  defendant's  counsel,  that  de- 
fense should  be  stated  to  the  jury  by  the  pre- 
siding justice.  If  the  plaintiff's  counsel  omits 
to  comment  upon  or  urge  an  answer  to  a  de- 
fense, which  answer  is  disclosed  by  the  evi- 
dence and  is  available  under  the  pleadings, 
the  presiding  justice  may  properly  call  atten- 
tion to  it.  He  should  so  conduct  the  trial  that 
no  truth  is  overlooked,  and  no  right  is  forgot- 
ten. 

To  do  all  these  things  he  must  necessarily 
have  a  large  discretion.  Such  discretion  must 
exist  somewhere,  and  the  law  lodges  it  with 
the  presiding  justice  of  the  court.  It  is  a  part 
of  his  official  power,  for  the  proper  exercise  of 
which  he  is  responsible  to  the  people. 

Motion  and  exception  overrvUd. 

Peters*  C/i.  J.,  and  Vir{;in«  Libbey*. 
Foster    and  Whitehouse,  c/*/.,  concurred. 
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Extraordinary  care  must  be  shown 
f  a  railroad  company  in  the  use  of  its 


tracks  on  one  of  the  principal  streets- 
of  a  'City  which  is  constantly  used  for  street 
travel  and  in  which  there  are  three  tracks,  in 
order  to  exempt  it  from  liability  for  inJuriiiK 
travelers  on  the  street. 

8.  Ne^ligrenoe  of  a  railroad  company 
in  making^  a  Hying  s^eitch  across  one 
of  the  principal  streets  without  any 


HfOTB.— Negligence  of  railroad  company  in  respect 
to  fiying  svHtchea  or  detached  cars  moving  by  their 
*yum  momentum. 

Making  a  flying  switch  acmes  a  street  in  a  town 
alonir  whicli  people  are  constantly  accustomed  to 
travel  is  nefrlijrcnce.  Alabama  &  V.  R.  Co.  v.  Sum- 
mers, 68  Miss.  566;  Fulmer  v.  Illinois  Cent.  R.  Co.  68 
Miss.  2Sbx  Drain  v.  St.  Louis,!.  M.  &8.R.  Co.  86  Mo. 
674;  0:Connor  v.  Missouri  Pac.  R.  Co.  94  Mo.  160;  Illi- 
nois Cent.  R.  Co.  v.  Baches,  55  111.  879:  Chicago  &  A. 
R.  Co.  ▼.  Garvey,  68  ill.  83;  Chicago,  R.  I.  &  P.  R.  Co- 
ld L.  R.  A. 


V.  Dignan,  56  111.  487;  Illinois  Cent.  R.  Co.  v.  Ham- 
mer, 72  111.  947;  Chicago  &  E.  I.  R.  Co.  v.  Hedges, 
105  Ind.  898;  Ferguson  v.  Wisconsin  Cent.  R.  Co. 
63  Wis.  146:  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Schmidt,  126  Ind.  290;  Butler  v.  Milwaukee  &  St.  P. 
R.  Co.  28  Wis,  487;  Brown  v.  New  York  Cent.  R.  Co. 
32  N.  Y.  597. 

In  French  v.  Taunton  Branch  Railroad,  116  Mua<8. 
537,  the  same  doctrine  is  held  where  there  is  nothing 
to  show  that  the  crossing  was  other  than  an  ordi- 
nary highway  crossing. 

So  in  Hinckley  v.  Cape  Cod  R.  Co.,  120  Mass.  257 
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watchaukn  at  the  eroasing  or  any  look- 
out on  the  firont  of  the  cars*  which  are  be- 
Ingr  pushed  by  an  engine  00  feet  away,  although 
the  boll  is  ringinsr,  is  so  gross  as  to  make  the  rail- 
road company  liable  for  injury  to  a  boy  thirteen 
years  old,  who  is  struck  at  the  crossing  Just  after 
he  has  got  out  of  the  way  of  a  train  going  in  the 
other  direction  on  a  parallel  track,  even  if  he  was 
guilty  of  ordinary  negligence  and  was  engaged 
at  the  time  in  picking  up  pebbles  from  the  street 
and  examining  them. 

3.  Other  grounds  for  a  new  trial  can- 
not be  filed  after  a  motion  for  a  new  trial  has 
been  overruled  and  after  the  expiration  of  the 
throe  days  allowed  for  filing  such  grounds  by 
Code,  fi  312. 

4.  Testimony  that  the  uncle  of  a  boy 
with  whom  he  lived  said  he  had  often 
warned  him  to  quit  playing  on  railway  tracks  is 
inadmissible  in  an  action  by  the  boy  for  personal 
injuries  at  a  railway  crossing  in  which  the  ques- 
tion of  his  contributory  negligence  was  Involved. 

6.  The  reftisal  of  the  court  to  allow  a 
witneBfl  on  his  re-ezamination  to  an- 
BweT  a  question  whether  or  not  he  had  re- 
covered a  judgment  against  the  defendant, 
where,  on  cross-examination,  he  had  been  asked 
If  he  had  not  a  controversy  with  the  defendant, 
sufficiently  protects  the  defendant's  rights  as 
against  an  objection  to  the  question. 

6.  The  reflisal  to  send  the  Jury  to  view 
premises  at  a  particular  time  during 
the  trial  and  before  the  close  of  the  testimony 
cannot  be  complained  of  where  the  place  had 
been  fully  described  and  they  were  sent  to  make 
the  view  at  the  close  of  the  testimony. 

7.  The  reftisal  to  open  the  case  after 


the  trial  had  closed  on  the  ground  of  the 
discovery  of  important  testimony  is  not  error 
where  the  witnesses  had  been  previously  sum- 
moned, except  one  who  was  an  employ^  of  the 
party  moving  to  open  the  case. 

(October  29,  laes.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Kenton  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  to  been  caused  by  defendant's  negligence. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messra.  Hallam  ft  Myers  and  G.  C. 
Lockhart  for  appellant. 

Messrs.  O'Hara  ft  Bryant  for  appellee. 

Pryor,  »/.,  delivered  the  opinion  of  the 
court: 

At  the  September  term,  1890.  of  the  Ken  ton 
circuit  court,  the  appellee  recovered  a  judg- 
ment based  on  a  verdict  of  $15,000  for  damages 
on  account  of  personal  injuries  sustained  by 
him.  and  caused,  as  is  alleged,  by  the  negli- 
gence of  the  appellant,  the  Kentucky  Central 
Kail  way  Company.  The  appellee,  on  the  7th 
of  August,  1889,  at  the  instance  of  Mrs.  Spotts, 
who  lived  at  Eighth  and  Washington  streets, 
in  the  city  of  Covington,  had  gone  to  purchase 
bread  at  the  grocery  of  one  Linn,  located  at 
the  southwest  corner  of  Ninth  and  Washing- 
ton streets.  Where  Ninth  street  intersects 
Washington  street  there  arc  three  separate 
railway  tracks  laid  on  the  last-named  street. 


where  the  croesingr  was  near  fflass  works  in  which 
S03  ])eople  were  employod  with  quite  a  village  on 
one  side  of  the  raiJroad. 

And  even  where  the  road  had  little  if  any  travel 
except  in  ffoin?  to  and  from  a  county  farm  it  was 
held  by  the  Supreme  Court  of  the  United  States 
that  these verini?  of  a  train  of  cars  in  the  nlgrht- 
tirac  leaving  a  part  of  them  uncontrolled  other- 
wise than  by  ordinary  brakes  to  run  across  a  pub- 
lic highway  at  irrade  without  some  waminfir  by  a 
flaflrman  or  by  bell  or  whistle  or  in  some  other  ef- 
fective mode  that  they  are  approach  lag  constitutes 
negligence  as  matter  of  law  on  the  part  of  the 
railroad  company.  Delaware.  L.  &  W,  R.  Co.  v. 
Converse,  139  U.  S.  469, 35  L.  ed.  213. 

Whether  kicking  cara  across  a  street  is  negli- 
gence 1.4  held  in  Minnesota  to  be  a  que8tion  for  the 
jury.  Howard  v.  St.  Paul,  M.  &  M.  R.  Co.  32  Minn. 
214. 

irin  York  v.  Maine  Cent.  R.  Co.  (Me.)  an^e,  p.  60, 
the  question  of  negligence  in  making  a  flying 
switch  across  a  highway  constituting  a  thorough- 
faro  between  two  towns  was  submitted  to  the  jurj'. 

So  in  Pennsylvania  the  question  of  negligence  in 
making  a  flying  switch  at  the  rate  of  twenty  miles 
an  hour  across  a  country  road  ifl  a  question  for  the 
jury.  Lehigh  &  W.  Coal  Co.  v.  Lear  (Pa.)  Apr.  25, 
1887. 

In  some  of  the  cases  above  cited  as  to  flying 
switches  in  towns,  the  question  appears  to  have 
been  treated  as  one  for  the  jury.  But  in  every  case 
found  it  has  been  determined  either  as  a  matter  of 
fact  or  law  that  making  such  a  switch  across  a 
highway  was  negligence. 

The  failure  of  a  railroad  company  to  prescribe 
suitable  rules  and  regulations  for  its  employes 
when  they  make  a  flying  switch  is  negligence. 
Reagan  v.  St.  Louis,  K.  ^  N.  W.  R.  Co.  08  Mo. 
348. 
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A  railroad  company ^s  rule  against  making  a  fly- 
ing switch  was  held  admissible  in  evidence  against 
the  company  in  an  action  for  injury  to  a  per- 
son who  was  struck  by  cars  making  such  a  switch. 
B»iltimore  &  O.  R.  Co.  v.  Kean,  65  Md.  394. 

Where  detached  cars  are  running  rapidly  down 
grade  in  making  a  flying  switch  it  is  the  duty 
of  the  railroad  company  to  have  servants  upon 
them  in  position  to  give  warning  as  much  as  if 
they  were  attached  to  a  train.  Shelby  v.  Cincin- 
nati,  N.  O.  &  T.  P.  H,  Co.  85  Ky.  324. 

Signals  of  alarm  from  a  switch  engine  are  not 
sufficient  to  excuse  the  failure  t^o  have  a  brakeman 
on  the  front  of  cars  which  are  making  a  flyln^r 
switch.    Illinois  Cent.  R.  Co.  v.  Baches,  55  111.  3i9. 

So  detaching  an  engine  and  running  it  rapidly 
over  a  crossing  with  detached  cars  coming  behind 
so  that  the  engine  cannot  be  stopped  is  the  grosscBt 
negligence.  Pennsylvania  R.  Co.  v.  McGirr,  61 
Md.  108. 

Even  to  trespassers  a  railroad  company  owes  the 
duty  of  stationing  lookouts  on  cars  moving  by- 
gravitation  where  they  have  broken  off  from  the 
forward  portion  of  a  train.  Patton  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  12  L.  R.  A.  184,  89Tenn.  870. 

Where  cars  were  out  off  for  a  flying  switch  about 
three  quarters  of  a  mile  from  the  place  where  the 
accident  occurred  and  came  down  rapidly  to  with- 
in 169  feet  of  the  place,  where  a  person  was  on  the 
side  track  before  the  detached  cars  separated  from 
the  train,  it  was  held  that  the  railroad  company 
was  guilty  of  very  gross  negligence.  Philadelphia 
&  R.  R.  Co.  V.  Troutman.  11  W.  N.  C.  458. 

Sending  a  car  unattended  around  a  curve  at  a 
place  where  by  license  of  the  company  the  public 
enjoy  a  privilege  of  passage  and  where  persons 
were  likely  to  be  is  negligence  on  the  part  of  the 
railroad  company  although  it  was  the  owner  of 
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One  of  the  tracks  beloDged  to  the  Chesapeake 
&  Ohio  road,  and  the  two  remaining  tracks  to 
the  appellant,  lying  east  of  the  Chesapeake  & 
( )hio  track.  The  appellant  bad  a  switch  on  its 
tracks,  the  south  end  of  it  being,  as  the  proof 
shows,  about  one  hundred  feet  from  Ninth 
street.  At  the  time  of  the  injury  the  appellee 
<a  boy)  was  about  thirteen  ^ea»  of  age,  and 
was  lemporarihr  residing  with  his  uncle,  Dr. 
Keams,  and,  after  he  hao  purchased  the  bread, 
Id  order  to  reach  his  uncle's  house,  or  that 
of  Mr&  Spotts,  who  had  sent  him  on  the  er- 
rand, he  had  to  cross  Washington  street.  The 
Chesapeake  &  Ohio  track  was  west  of  the 
tracks  of  the  appellant,  and  after  he  had 
crossed  the  Chesapeake  &  Ohio  track,  while 
standing  between  that  track  and  the  tracks 
of  the  appellant,  he  was  struck  by  the  cars 
of  the  appellant,  knocked  down,  and  both 
legs  mashed  to  a  pulp  from  the  feet  beyond 
each  knee.  Surgeons  were  at  once  sent  for, 
sod  both  legs  amputated  above  the  knee.  It 
IV  shown  by  the  testimony,  and  in  no  wise 
CDOtradicted,  that  the  place  where  the  in- 
jury occurred  on  these  two  streets  is  in  the 
oentral  part  of  the  city  with  regard  to  popula- 
tion, and  was  used  and  passed  over  by  its 
cfiizens  as  much  as  any  of  the  other  streets. 
Botn  the  appellee  and  the  appellant  had  the 
light  to  the  use  of  the  street,  with  the  duty 
on  the  part  of  the  appellee  to  exercise  such  or- 
dinary care  and  caution  as  pertains  to  one  of 
his  atfe  to  avoid  coming  in  contact  with  the 
cars,  and  on  the  part  of  the  railway  company 
to  a>e  the  highest  de^rree  of  care  in  order  to 
prevent   injuring  those  who  were  using  the 


street  in  passing  either  on  foot  or  in  vehicles. 
Such  a  high  degree  of  care  must  necessarily 
attach  to  every  railway  company  when  operat- 
ing its  cars  on  the  streets  of  a  densely  popu- 
lated city,  and  when  the  travel  otherwise  than 
on  the  cars  of  the  companv  is  as  constant  as  is 
usual  on  such  streets.  The  character  of  the 
highway,  and  the  travel  upon  it,  often  deter- 
mine the  degree  of  care  to  be  exerci.ied  by  both 
the  company  and  the  party  injuied.  A  great- 
er degree  of  care  must  be  exercised  by  Jhe 
company  when  running  its  oars  on  a  public 
street  than  is  required  to  lie  exercised  at  the 
ordinary  crossings  in  the  country,  and  when 
there  are  three  railroad  tracks  on  a  principal 
street,  constantly  used,  as  is  shown  in  this  case, 
extraordinary  care  must  be  shown  on  the  part 
of  the  railroad  company  before  it  can  be  ex- 
empted from  liability  for  injuring  those  who 
have  the  same  right  to  use  the  streets  that  the 
company  has.  it  is  true  the  party  injured  may 
be  guilty  of  such  contributory  neglect  as  to 
prevent  a  recovery,  and  his  failure  to  exercise 
such  care  us  an  ordinarily  prudent  man  would 
exercise,  under  the  circumstances,  may  often 
be  interposed  as  a  defense.  Whether  any  such 
defense  existed  in  thi^  case  will  be  first  consid- 
ered. The  train  of  the  appellant  was  made  up 
of  the  engine  and  six  cars.  The  train  or  en- 
^ne  was  running  backwards,  and  was  pushing, 
m  advance  of  it.  two  gondola  cars,  and  pull- 
ing four  box  cars.  The  train  was  going  north, 
and  the  purpose  was  to  make  a  running  switch; 
that  is.  they  were  to  place  the  four  box  cars 
on  another  track,  without  stopping  the  engine 
or  train.     While  the  train  was  in  fact  going 


the  frround.    Kay  v.  Pennsylvania  R.  Co.  65  Pa. 
3m. 

At  a  place  where  a  railroad  company  permitted 
f>er!OQS  to  cross  a  spur  track  to  a  warehouse  and 
hai  oven  opened  the  way  for  them  by  shoveling 
out  the  sDow  it  is  neffUgenoe  to  shunt  or  Idck  cars 
acn«8  the  path  without  any  sicrnal  or  any  penon 
upoD  them.  Scbiodler  v.  Miiwaulcee,  L.  8.  &  W.  U. 
To.  ?C  Mich.  400. 

But  an  implied  license  for  workmen  in  a  foundry 
to  CTtms  a  railroad  track  for  the  purpose  of  reaoh- 
injr  a  highway  does  not  charge  the  railroad  com- 
nmy  with  any  duty  to  set  the  brake  or  otherwise 
twftfn  caia  left  on  its  track  whore  they  have  been 
lacked  past  such  crossing  so  as  to  make  the  com- 
(onr  liable  for  the  death  of  a  workman  who  is 
<truck  by  such  cars  which  have  started  back  again 
vhoQ  Jarred  by  a  passing  train.  Sutton  v.  New 
Yurk  G.  &  H.  R.  R.  Co.  66  N.  Y.  243. 

A  railnmd  oompany  is  liable  for  the  death  of  a 
boy  nruck  while  walking  along  the  track  seeking 
employment  in  feeding  and  watering  stock  on  the 
i-ji>  where  this  is  due  to  negligence  in  making  a 
flyiDff  switch.  Shelby  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  85  Ky.  234. 

A  conductor  on  the  rear  end  of  a  iiat  car  making 
A  fli  :ng  switch,  who  sees  that  a  person  on  the  track 
m  front  of  the  car  Is  not  aware  of  its  approach  but 
bv  his  attention  distracted  by  the  blowing  of  the 
vbi^tle  of  a  train  on  the  main  track,  although  this 
w  intended  to  warn  him  of  the  detached  oar.  was 
Ma  goilty  of  neff licence  in  failing  to  stop  the  oar 
onti]  it  waa  too  late  instead  of  trying  to  attract  the 

^Buui's attention  by  calling  to  him.    Louisvlile  &  N. 

^  To.  V.  Ooleman, «  Ky.  566. 

CarUrOnUory  neoliQenee. 

rtn«B  negligence  of  a  railroad  company  in  cut- 
*tnf  off  an  engfaie  and  running  it  rapidly  ahead  of 

li?Lli.  A. 


the  cars  following  detached  does  not  excuse  the 
contributory  negligence  of  a  person  struck  on  the 
crossing.  Pennsylvania  R.  Co.  v.  McOIrr,  61  Md. 
108. 

The  amount  of  care  which  a  traveler  must  take 
in  order  to  prevent  t)eing  struck  by  detached  cam 
at  a  place  where  there  are  five  railroad  tracks  nnd 
bis  view  is  partly  obstructed  iaa  question  tor  the 
jury.  Lehigh  &  W.  Coal  Co.  v.  Lear  (Pa.)  Apr.  25, 
1887. 

But  it  is  contributory  negligence  as  matter  of 
law  to  go  on  a  railroad  track  in  the  middle  of  a 
bright  cioar  day  before  a  car  moving  four  miles 
per  hour  with  nothing  to  obstruct  the  sight. 
Woodard  v.  New  York,  L.  E.  &  W.  R.  Co.  108  N.  Y. 
980. 

So  one  who  goes  in  day-light  with  an  umbrella 
over  his  head  directly  in  front  of  a  box  car  which 
would  be  plainly  visible  to  him  if  be  looked  for  it 
is  guilty  of  negligence.  Yancey  v.  Wabash,  St.  L. 
&  P.  R.  (;o.  93  Mo.  433. 

Where  a  person  was  struck  and  killed  by  a  ear 
making  a  flying  switch  in  full  view  of  perEons  ap- 
proaching the  railroad  and  without  any  evidence 
of  precaution  on  his  part,  a  nonsuit  was  granted  In 
an  action  to  recover  for  his  death.  Hiockley  v. 
Cape  Cod  R.  Co.  120  Mass.  257. 

Likewise  a  person  fuJly  aware  of  a  railroad  com- 
pany's manner  of  doing  business  by  permitting  de- 
tached cars  to  go  down  grade  on  switches  is  guilty 
of  contributory  negligence  if  he  steps  on  a  switch 
in  front  of  such  oars  without  looking  for  them. 
Murphy  r.  Chicago,  R.  I.  &  P.  R.  Co.  45  Iowa.  861, 
38  Iowa,  549. 

On  the  same  grounds  a  new  trial  ^as  granted  on 
appeal  from  a  motion  denying  it  where  a  verdict 
in  favor  of  a  track  repairer,  who  after  stepping  off 
the  track  to  permit  the  passage  of  a  train  stepped 
back  upon  it  without  noticing  the  approach  of  de- 
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Dorth.  the  head  of  the  engioe,  or  the  from  fiart, 
was  south.  There  were  on  the  train,  at  the 
time  of  the  accident,  five  employes.  The  en- 
gineer and  fireman  were  in  the  cah  of  the 
engine.  O'DonneU,  the  foreman,  was  on  the 
front  part  of  the  engine, — that  is,  between  the 
engine  and  the  box  cars  that  the  engine  was 
pulling, — and  was  there  for  the  purpose  of 
separating  the  box  cars  from  the  engine  when 
the  signal  was  given.  One  of  the  brakemen 
^as  on  top  of  the  box  cars,  and  another  brake- 
man  setting  the  switch,  or  preparing  to  do  so. 
There  was  no  one  on  either  of  the  gondola  cars 
that  were  being  pushed  north  to  give  warning 
to  those  on  the  street,  or  those  crossing  it.  of 
the  train's  approach,  and  no  watchman  sta- 
tioned at  the  crossing  for  that  purpose.  We 
shaU  assume  that  the  bell  was  ringing  to  give 
notice  to  the  passengers  of  the  train's  approach. 
The  employes  on  the  train  so  state,  and  there 
is  no  reason  for  discrediting  them.  When  the 
time  arrived  for  detaching  the  box  cars  the 
signal  was  given,  and  the  enerine,  as  the  testi- 
mony conduces  to  show,  increased  its  speed  to 
get  out  of  the  way  of  the  detached  cars;  and 
the  boy,  being  alarmed  by  the  cry  of  some  one 
as  to  bis  danger,  stepped  back  near  the  track 
of  the  appellant,  was  struck  by  the  car  in  front 
that  was  being  pushed  north,  and  mangled  as 
already  stated. 

He  had  crossed  the  Chesapeake  &  Ohio  track 
on  his  way  with  his  bread,  and  while  standing 
at  or  near  the  place  of  the  injury  a  train  passed 
south  on  the  track  he  had  the  moment  before 
crossed;  so  there  was  a  train  going  south  that 
he  had  managed  to  escape,  and  one  backing 
north  at  the  same  time,  but  on  a  different 
track,  that  inflicted  the  injury;  and  it  seems  to 
us  it  would  be  difficult  for  one  more  prudent 
and  careful,  by  reason  of  bis  advanced  years, 
to  have  heard  the  ringing  of  a  bell  with  these 
trains  under  headway,  or  to  have  discovered 
that  the  engine  fronting  the  south  was  really 


I  going  north,  and  pushing  the  gondolas  before 
'  it.  It  is  said  that  ihe  little  fellow  was  picking 
up  pebbles  from  the  street,  and  examining 
them,  and  perhaps  he  was;  but  that  his  life 
was  in  peril  from  the  time  he  undertook  to 
cross  the  track  of  these  roads  is  manifest,  and 
one  of  mature  years  would  probably  have  met 
with  the  same  fate;  but,  whether  so  or  not.  if 
there  had  been  a  watchman  at  the  crossing,  or 
even  a  brakeman  on  the  far  end  of  the  gon- 
dola, that  was  at  least  60  feet  from  the  entsine, 
this  accident  would  have  been  avoided.  It  is 
true  the  employes,  when  they  discovered  the 
danger,  used  every  effort  wiUiin  their  power 
to  avoid  the  injury,  even  to  the  sacrifice  of 
their  own  lives;  and  it  may  be  said  that  the 
company,  by  reason  of  its  neglect  in  not  hav- 
ing watchmen  at  these  crossings,  or  in  making 
running  or  flying  switches  in  the  streets  of  a 
densely  populate  city,  is  the  cause  of  this  in- 
jury, and  not  those  who  perhaps  exercised  all 
the  caution  they  could  exercise  with  the  em- 
ployes assigned  to  this  train. 

It  is  an  improper  use  of  the  streets  of  a  city 
to  so  use  I  hem  by  railroad  tracks  and  trains  as 
to  prevent  the  use  of  the  streets  for  ordinary 
business  purposes,  or  to  use  the  streets  for  the 
purpose  of  making  wild  switching,  that  must 
necessarily  endanger  the  lives  of  those  who  are 
compelled  to  cross  or  use  them.  The  element- 
ary books  establish  the  doctrine  that  it  is  neg- 
ligence per  96  on  the  part  of  a  railroad  company 
to  use  a  running  switch  in  a  populous  town  or 
city.  "The  construction  and  use  of  a  runnine: 
switch  on  a  highway,  in  the  midst  of  a  popu- 
lous town  or  village,  is  of  itself  an  act  of  irro^ 
and  criminal  negligence  on  the  part  of  the 
company."  Shearm.  &  Redf.  Neg.  3d  ed. 
^  466;  Kentucky  I.  Bridge  Co.  v.  Kre%ger{K\.) 
19  8.  W.  Rep.  738.  In  the  case  of  lUinm* 
Cent,  R.  Co.  v.  Bac/ies,  reported  in  55  111.  379, 
it  was  held  that  when  a  running  or  flyini^ 
switch  was  used  in  a  populous  part  of  a  city  of 


taobed  cars  followingr  the  train,  whioh  he  could 
have  seen  if  he  had  looked.  The  freneral  term  of 
the  supreme  court  held  chat  he  was  not  entitled 
to  recover  because  of  contributory  ne^rli^ence. 
Haley  v.  New  York  Cent.  &  H.  R.  R.  Co.  7  Hun,  84. 

But  when  a  track  repairer  suddenly  alarmed  by 
a  train  stepped  backwards  and  was  struck  by  cars 
maldngr  a  flying  switch  without  warning,  it  was 
held  to  be  a  question  for  the  jury  whether  he  was 
guilty  of  contributory  negligence.  Chicago,  R.  J. 
A  P.  R.  Co.  V.  Digman,  66  lU.  487. 

The  question  of  contributory  negligence  in  going 
before  cars  kicked  in  the  dark  without  light  or 
warning  after  waiting  for  a  train  to  pass  is  for  tbe 
Jury.  Drain  v.  St  Louis.  I.  M.  ft  8.  H.  Co.  86  Mo. 
574. 

Bo  the  contributory  negligence  of  a  person  in- 
jured Just  after  he  had  seen  an  engine  and  freight 
cars  go  by,  by  cars  crossing  a  highway  by  their  own 
momentum  making  a  flying  switch  in  tbe  night 
with  no  light  upon  the  front,  is  a  question  for  the 
Jury.  Delaware,  Ij.  ft  W.  R.  Co.  v.  Converse,  130 
C.  8.  400, 36  L.  ed.  213. 

Where  there  is  evidence  that  a  person  struck  by 
detached  cars  looked  and  listened,  the  question  of 
his  contributory  negligence  is  for  the  Jury.  How- 
ard V.  St.  Patfl,  M.  ft  M.  R.  Co.  32  Minn.  214. 

It  is  for  tbe  Jury  to  say  whether  a  person  on  a 
railroad  track  who  left  it  to  allow  a  train  to  pass 
and  then  returned  in  front  of  a  detached  section 
following  by  gravitation  was  guilty,  of  oontribu- 

18  L.  R.  A. 


tory  negligence  where  be  did  not  hear  tiie  noise  of 
the  approaching  cars  because  of  a  waterfall  near 
by.  Fatten  v.  East  Tennessee,  V.  ft  G.  R.  Co.  12  L, 
R.  A.  184,  88  Tenn.  370. 

Tbe  contributory  negligence  of  a  man  who  in 
plain  sight  of  approaching  cars  which  were  mak- 
ing a  flying  switch  stood  holding  his  teaoi  which 
bad  become  frightened  and  had  broken  loose  and 
while  struggling  with  them  got  in  front  of  the  cars 
is  a  question  for  the  Jury.  Butler  v.  Milwaukee  ft 
St.  P.  R.  Co.  28  Wis.  487. 

The  same  is  true  of  a  person  who  got  in  front  of 
cars  ma  king  a  flying  switch  where  smoke  and  steam 
prevented  bis  seeing  them.  Ferguson  v.  Wisconsin 
Cent.  R.  Co.  68  Wis.  146. 

So  In  case  of  one  struck  by  cars  detached  where 
he  went  on  the  track  after  the  engine  had  gone  by 
if  there  is  any  evidence  to  show  that  he  might  have 
been  thrown  off  his  guard  by  the  passage  of  the 
engine.  Chicago  ft  E.  I.  R.  Co.  v.  Hedges.  106  Ind. 
3»8. 

A  person  is  not  bound  to  anticipate  that  a  rail- 
road company  will  make  a  flying  switch  acmc«  a 
public  highway  and  the*quest{on  of  his  negligence 
in  going  upon  the  track  where  be  is  struck  by  a  ear 
kicked  over  the  crossing  with  no  one  on  it  is  for 
the  Jury  where  there  is  evidence  that  a  passing 
train  and  two  switch  engines  near  by  were  making 
noises  which  prevented  him  from  hearing  a  warn- 
ing of  the  approaching  car.  O^Connor  v.  Missouri 
Pac.  R.  Co.  94  Mo.  150. 
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ten  or  twelve  thousaDd  iobabitaDts,  at  a  cross- 
ing or  along  an  alley  used  by  the  public,  and 
the  cars  thrown  upon  the  side  track  having  a 
momentum  of  five  miles  an  hour,  from  which 
an  injury  occurred,  the  company  was  guilty  of 
a  high  degree  of  negligence,  and  the  fact  that 
signals  of  alarm  were  given  from  the  encrine 
employed  in  the  switchmg,  intended  for  those 
crossing  the  track,  afforded  no  excuse.  In  this 
case  the  engine,  with  the  cars  attached,  caused 
the  injury,  and  the  decided  weight  of  the  tes- 
timony is  that  it  resulted  in  the  effort  to  avoid 
the  detached  cars,  and  to  make  the  switching 
successful.  The  momentum  of  the  engine,  as 
shown  hy  the  plaintiff's  testimony,  after  it  was 
detached,  was  eight  or  ten  miles  an  hour,  and 
from  that  of  the  defendant  five  or  six  miles  an 
hour;  the  witnesses  for  the  latter  stating  that 
the  speed  slightly  increased  when  the  signal 
was  given.  Here,  then,  was  the  highest  degree 
of  neglect  on  the  part  of  the  company,  and  or- 
dinary neglect  on  the  part  of  the  injured  boy; 
the  one  scarcely  in  a  condition  to  judge  of  his 
danger,  and  the  other  not  even  exercising  or- 
dinary care,  when  from  the  facts  the  highest 
degree  of  care  was  required.  If  railroad  com- 
panies are  permitted  to  use  the  streets  of  a  town 
or  city,  others,  who  have  the  right  to  use  them, 
can  require  that  the  utmost  care  shall  be  used 
to  secure  the  safety  of  these  persons.  This 
degree  of  care  is  rendered  necessary  by  reason 
of  the  danger  to  which  persons  are  exposed 
who  are  compelled  to  use  the  streets  in  com- 
mon with  the  railway  companies.  This  rule 
does  not  dispense  with  the  duty  on  the  part  of 
one  crossing  or  using  the  street  to  use  onlinary 
care  and  prudence  for  his  own  safety,  and  if 
he  fail  to  do  this,  and  is  guilty  of  gross  neglect 
as  well  as  the  party  injuring  him,  and  but  for 
which  the  accident  would  not  have  happened, 
he  cannot  recover.  Ferguson  v.  Wisconsin  Gent. 
R.  Co,  63  Wis.  145.    We  have  been  referred  to 


no  authority  by  counsel  in  which  a  recovery 
has  been  denied  upon  such  a  state  of  case  as 
this,  or  in  cases  where  the  facts  conduce  to 
show  such  grave  neglect  on  the  part  of  the 
company.  The  neglect  consists — First,  in  the 
company  making  flving  switches  in  the  street: 
second,  \n  not  having  a  brakeman  or  some 
other  employ^  on  the  front  gondola;  wad, last- 
ly, in  not  having  a  watchman  at  a  crossing,  to 
use  the  language  of  a  witness,  used  as  much 
by  the  people  in  passing  "as  any  other  part  of 
the  city,"  with  a  population  of  80,000. 

It  is  contended  by  counsel  for  the  appellee 
that  the  instructions  form  no  part  of  the  rec 
ord.  After  the  verdict,  a  motion  for  a  new 
trial  was  made  within  three  days,  as  provided 
by  section  842,  Code.  That  motion  was  heani 
and  overruled  by  the  court.  The  appellant 
then  moved  to  set  aside  the  order  overruling 
the  motion  to  enable  it  to  file  other  grounds, 
and  that  motion  prevailed  over  the  objections 
of  counsel  for  the  appellee.  Section  843,  Code, 
provides  that  the  motion  must  be  by  written 
grounds  filed  at  the  time  of  making  the  motion; 
and  section  842  provides  that  it  mu.st  be  done 
within  three  days  after  the  verdict,  unless  un- 
avoidably prevented,  making  as  an  exception 
the  cause  mentioned  in  subsection  7  of  section 
840.  By  an  amendment,  when  there  is  a  spe- 
cial verdict,  the  grounds  must  be  filed  within 
three  days  after  the  judgment  on  the  special 
finding.  The  object  of  requiring  the  motion 
to  be  made  within  the  three  days  is  to  enable 
the  court  to  render  a  judgment  without  delay, 
and  when  the  facts  and  questions  of  law  are 
fresh  in  the  minds  of  court  and  counsel,  and  it 
is  the  evident  meaning  and  purpose  of  the  Code 
to  close  the  doors  to  any  other  motion  for  a 
new  trial  upon  any  other  grounds  than  the  ex- 
ceptions made,  unless  unavoidably  prevented . 
Such,  too,  is  a  safe  construction  of  this  pro- 
vision of  the  Code;  for,  if  motions  are  permitted 


It  is  a  question  for  the  Jury  whether  a  person 
struck  by  cars  comlnfl:  behind  her  maklner  a  flying 
svritch  without  warning:  just  after  a  part  of  the 
train  had  passed  on  another  traok  was  sruUtyof 
contributory  neflrligenoe.  Alabama  &  V.  R.  Co.  v. 
Summers,  88  Miss.  506. 

Ne^rlect  of  a  traveler  to  look  and  listen  for  ears 
at  a  crossing  will  not  necessarily  defeat  the  recov- 
ery of  damages  for  his  death  by  cars  sent  back  on 
a  switch  from  a  train  which  he  had  just  seen  imiss 
along  th^  main  track  where  there  was  nothing  to 
lead  him  to  suspect  that  they  were  to  be  sent  back 
and  the  day  was  so  cold  that  he  had  a  shawl  over 
his  head  whUe  the  railroad  employes  instead  of 
taking  care  of  the  detached  cars  and  giving  warn- 
ing of  their  movements  left  them  to  go  wild  and  re- 
mained on  the  engine  to  protect  themselves  from 
the  weather.  Phillips  v.  Milwaukee  &  N.  U.  Co.  9 
L.  R.  A.  Gei,  77  Wis.  340. 

The  contributory  negligence  of 'a  traveler  who 
i9  struck  by  cars  which  are  making  a  flsing  switch 
Rivera  crossing  without  any  warning  of  their  ap- 
proach where  the  view  of  the  track  is  obstructed 
until  very  near  it,  is  a  question  for  the  Jury. 
French  v.  Taunton  Branch  Railroad,  116  Mass.  687. 

The  contributory  negUjrence  of  a  person  who  is 
struck  while  crossing  a  railroad  by  a  second  car 
making  a  flying  switch  without  warning  just  after 
he  bad  waited  for  a  train  to  pass  and  then  for  one 
rictached  car  following  it  is  a  question  for  the  jury. 
Brown  v.  New  York  Cent.  R.  Co.  82  N.  Y.  597,  88 
Axn.  Dec.  868. 
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In  Illinois,  where  the  doctrine  of  comparative 
negligence  prevails  it  is  a  question  for  the  jury 
whether  the  contributory  negligence  of  a  person 
injured  by  cars  making  a  flying  switch  is  sufficient 
to  prevent  his  recovery.  Illinois  Cent.  R.  Co.  v. 
Baches,  55  III.  379. 

A  mere  child  not  old  enough  to  be  guilty  of  neg- 
ligence may  recover  for  injuries  caused  by' the 
negligence  of  a  railroad  company  makine  a  flying 
switch,  at  least  where  its  parents  are  not  guilty  of 
negligence.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Schmidt, 
126  Ind.  290;  Kay  v.  Pennsylvania  R.  Co.  65  Pa.  269; 
8chindler  v.  Milwaukee,  L.  S.  ^  W.  R.  Co.  87  Mich. 
400. 

A  child  injured  by  cars  making  a  flying  switch 
while  crossing  the  track  where  the  public  had  no 
right  to  cross  is  not  entitled  to  damages  whero 
there  is  no  evidence  of  willful  or  reckless  miscon- 
duct. Wright  V.  Boston  &  A.  R.  Co.  142  Mass. 
296. 

An  ordinance  requiring  cars  propelled  by  steam 
power  within  the  city  to  have  a  bell  constantly 
sounded  and  if  backing  to  have  a  man  at  the  end 
furthest  from  the  engine,  etc.,  was  held  in  Merz  v. 
Missouri  Pac.  R.  Co.  88  Mo.  672,  to  be  valid  as  to  cars 
making  a  flying  switch  with  no  one  upon  them  al- 
though they  were  on  the  railroad  company*8  pri- 
vate grounds,  these  being  unenclosed. 

But  such  an  ordinance  does  not  apply  to  the  mere 
setting  of  cars  in  a  car  yard.  Rafferty  v.  Missouri 
Pac.  R.  Cx).  91  Mo.  33. 
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to  be  renewed  from  day  to  day  during  the 
term,  the  time  of  the  court  would* be  consumed 
in  hearing  motions  for  new  trials,  for  amend- 
ments would  likely  be  allowed  whenever  the 
minds  of  counsel  suggested  some  additional 
reason  for  another  hearing.  This  court,  in 
Houston  V.  Kidwell,  reported  in  83  Ky.  801, 
adjudged  that  additional  grounds  might  be 
filed  after  the  three  days,  out  was  careful  to 
say  that  8uch  additional  grounds  must  be  filed 
before  the  motion  for  a  new  trial  was  disposed 
of,  and  that  construction  was  given  with  some 
doubt,  it  is  true  the  court  may  as  a  general  rule 
set  aside  orders  made  during  the  same  term  at 
which  they  were  entered,  and  under  this  well- 
recognized  rule  of  practice  may  set  aside  the 
order  refusing  a  new  trial,  and  grant  one;  but 
to  permit  counsel,  after  the  motion  has  been 
overruled,  to  die  other  grounds,  is  in  violation 
of  the  spirit  and  meaning  of  the  Code.  Coun- 
sel realized,  doubtless,  that  the  instructions 
given  by  the  court  were  more  favorable  to  the 
appellant  than  the  law  authorized,  as  the  em- 
ployes were  confined  to  the  exercise  of  ordinary 
care,  and  required  only  to  give  warning  of  the 
train's  approach  by  bell  or  whistle  when 
needed,  and,  if  shown  to  have  been  given, 
would  have  exempted  the  company  from  re- 
sponsibility. The  court  also,  in  effect,  said  to 
the  jury  that  if  the  appellee  was  guilty  of  neg- 
ligence he  could  not  recover,  if  but  for  the  neg- 
ligence the  injury  would  not  have  been  sus- 
tained, unless  the  appellant  became  aware  of 
the  danger,  and  the  exercise  of  ordinary  care 
would  have  avoided  the  injury.  This  boy  was 
only  required  to  exercise  that  degree  of  care 
which  an  ordinarily  prudent  child  of  his  age 
would  have  exercised,  and,  if  he  exposed  him- 
self to  danger  in  such  a  manner  as  that  the  in- 
jury could  not  be  avoided  by  the  defendant  by 
the  exercise  of  proper  care  to  prevent  it,  no 
recovery  should  be  had;  but  if  the  child  was 
on  the  street  or  crossing  where  it  had  the  right 
to  be,  and  was  injured  by  reason  of  the  gross 
neglect  of  the  defendant,  although  guilty  him- 
self of  ordinary  neglect  looking  to  one  of  his 
age,  a  recovery  must  necessarily  follow.  So 
the  instructions  could  not  be  complained  of,  if 
in  the  record. 

There  were  some  objections  made  to  the  ac- 


tion of  the  court  during  the  progress  of  tbe 
trial  that  will  not  be  considered,  as  there  wa.s 
no  abuse  of  discretion  and  no  barm  resuUioK 
from  such  action.  The  appellant  offered  tu 
prove  by  a  witness  that,  at  the  time  the  legs  of 
the  appellee  were  amputated,  Dr.  Keams.  the 
uncle  of  the  plaintiff,  said:  **Re  bad  often 
warned  plaintiff  to  quit  playing  on  the  railway 
tracks  at  the  place  where  the  accident  hap- 
pened." This  offer  was  refused  for  two  rea- 
sons: Dr.  Keams  could  himself  have  testified, 
and,  l)esides,  it  was  incompetent.  The  boy 
was  then  under  the  influence  of  morphine,  and. 
if  not,  it  was  incompetent,  as  it  could  not  have 
affected  the  result,  and  in  no  wise  lessened  the 
care  to  be  exercised  by  the  appellant,  or  in- 
creased that  to  be  exercised  by  the  appellee. 
A  witness  was  asked,  on  cross-examinaiion  by 
defendant's  counsel,  if  he  did  not  then  have  a 
controversy  with  the  defendant,  or  was  hostile 
to  it;  and,  when  re-examined  by  the  plaintiff's 
counsel,  was  asked  if  he  had  not  recovered  a 
judgment  for  $12,500.  The  question  was  ob 
jected  to,  and  the  court  refused  to  allow  the 
witness  to  answer,  and  thereupon  counsf.*!  ftir 
the  defense  moved  to  set  aside  the  swearing  of 
the  jury,  and  the  motion  was  overruled.  The 
court,  it  seems  to  us,  fully  protected  the  rights 
of  the  defense  in  requiring  the  witness  not  to 
answer. 

There  was  an  objection  and  an  exception 
taken  to  the  action  of  the  court  in  refusing  to 
send  the  jury  to  view  the  premises  at  a  partic- 
ular time  during  the  trial,  and  before  the  tes 
timony  closed.  The  court  refused  to  do  this, 
but  at  the  close  of  the  testimony  sent  the  jury 
to  view  the  premises.  The  place  of  the  injury 
had  been  fully  described  by  the  witnesses.  Ko 
misconduct  is  alleged  to  have  taken  plac^  on 
the  part  of  the  jury.  Facts  constituting  the 
neglect  have  been  clearly  established,  and  wt* 
perceive  no  reason  for  reversing  the  cause  on 
that  ground.  Some  affidavits  were  filed  show- 
ing the  importance  of  other  testimony  discov- 
ered after  the  trial  had  closed;  and  it  appearing 
that  these  witnesses  had  been  previouslv  sum- 
moned, e.xcept  one  who  was  an  employe  of  the 
company,  the  court  refused  to  open  the  caso. 
There  was  no  error  in  this  regard. 

I'he  judgment  i»  affirmed. 
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1.  An  inchoate  ri^ht  of  dower  la  de- 
stroyed by  a  voluntary  conveyance 
executed  by  the  husband  alone  without 
payment  of  any  consideration,  of  a  rig-ht  of  way 
to  a  railroad  company  to  be  used  only  for  rail- 
road purposes,  as  this  constitutes  a  dedication  of 
the  land  to  a  public  use. 


8«  The  common  consent  and  opinion 
of  the  leg^al  profession  as  shown  by  their 
practice  for  a  long  period  of  time  is  very  grood 
evidence  of  what  the  law  is. 

(November  14,  1892.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Chariton  County 
in  favor  of  defendant  in  an  action  for  the  en- 
forcement of  a  claim  to  dower.    Affirmed. 

Statement  by  Sherwood,  C7f,  J,: 

The  plaintiff  by  her  petition  herein  claicns 


NOTB.— The  very  full  discussion  by  the  court  of 
the  authorities  on  the  subject  of  inchoate  dower 
in  premises  taken  for  public  use,  and  especially 
the  decision  as  to  the  effect  of  a  voluntary  con- 
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veyance  for  such  purpose,  are  of  unusual  interest. 
See  note  to  the  case  neart;  f  oUowinflr  as  to  power 
of  husband  or  his  creditors  to  defeat  wife>  dower 
HRbt. 
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(lower  in  a  strip  of  grouod  100  feet  wide  and 
t.75  rods  long,  which  the  defendant  company 
occupies  as  a  right  of  way,  and  as  incident  to 
such  claim  she  asks  damages  t)ecause  of  being 
deforced  of  her  dower;  this  is,  in  sul^tance, 
the  first  count  of  her  petition.  The  second 
count  of  the  petition  seeks  to  recover  damages 
by  reason  of  the  railroad  of  the  defendant 
dividing  the  farm  into  irregular  parcels,  there- 
by impairing  its  value,  and  by  reason  of  em- 
l^nkments  thrown  up  in  the  building  of  the 
railroad,  whereby  about  fifty  acres  of  said  land 
were  rendered  wbollv  untiDableand  worthless. 
The  cause  was  tried  on  the  following  agreed 
statement  of  facts:  *  'The  plaintiff  is  the  widow 
of  Jacob  M.  Venable,  to  whom  she  was  law- 
fully married  in  1846,  and  with  whom  she 
lived  as  his  wife  until  his  death,  in  1882.  Dur- 
ing the  coverture  of  plaintiff,  on  the  10th  day 
of  October,  1865.  her  husband,  then  lawfully 
seised  in  fee  of  the  lands  described  in  the  peti- 
liou,  executed,  acknowledged,  and  delivered 
to  the  North  Missouri  Railroad  Company  a 
deed,  now  duly  recorded,  conveying  to  said 
company  *the  right  of  wav  for  the  construc- 
tion, operation,  and  use  of  the  west  branch  of 
the  North  Missouri  RaiJroad  over  and  through 
any  land  owned  by  him  in  the  county  of 
Chariton,  in  said  state,  the  same  being  situate 
in  sections  ten,  fourteen,  eleven,  and  fifteen, 
township  fifty-three,  range  nineteen,  the  said 
right  of  way  to  have  the  extent  of  one  hundred 
feet  in  width  through  said  lands,  or  as  much 
more  as  may  be  necessary  for  the  actual  con- 
struction and  operation  of  said  railroad,  ac- 
cording to  the  nature  of  the  ground,'  upon  the 
following  condition :  'To  have  and  to  hold  the 
same  unto  the  said  North  Missouri  Railroad 
Company,  their  successors  and  assigns,  as  long 
as  the  same  shall  be  required  and  used  for  the 
purposes  of  a  railroad,  and  no  longer,  the  said 
right  of  way  to  be  confined  to  that  part  of  said 
land  south  of  the  farm  on  the  same.'  The 
plaintiff  never  joined  her  husband  in  the  exe- 
cution of  said  conveyance,  and  has  not  since 
released  or  relinouisbed  her  right  of  dower  in 
said  land.  The  r^oith  Missouri  Railroad  Com- 
pany was  at  the  time  and  prior  to  the  execu- 
tion of  said  deed  a  railroad  corporation,  duly 
organized  and  chartered  under  the  laws  of  the 
state  of  Missouri,  and  as  such  then  had  lawful 
authority  to  construct  a  railroad  from  St. 
Louis  to  Kansas  City,  through  Chariton  county. 
The  North  Missouri  Railroad  Company  had  a 
right  to  acquire  a  right  of  way  for  its  railroad 
either  by  voluntary  conveyance  or  by  condem- 
nation. The  conveyance  above  described  was 
the  only  one  executed  by  plaintiff's  husband, 
and  no  condemnation  proceedings  were  ever 
instituted  for  acquiring  a  right  of  way  over 
the  said  lands.  Immediately  after  the  execu- 
tion and  delivery  of  said  deed,  the  North  Mis- 
souri Railroad  took  possession  of  the  strip  of 
land  described  in  the  petition,  and  constructed 
and  operated  thereon  a  line  of  railway.  The 
defendant  has  succeeded  to  all  the  right,  title, 
interest,  and  estate  of  the  said  North  Missouri 
Railroad  Company  in  said  lands,  as  fully  and 
completely  as  the  same  was  originally  con- 
vened by  plaintiff's  husband  to  said  North 
Missouri  Railroad  Company.  The  defendant 
is  a  railroad  corporation,  organized  under  the 
laws  of  Missouri  on  the  30tn  day  of  Septem- 

18  L.  R.  A. 


her.  1887,  and  has  since  that  date  been  in  the 
exclusive  possession  of  a  strip  of  land  described 
in  the  petition,  and  has  maintained  thereon  the 
roadbed  and  embankments  constructed  by  said 
North  M issouri  Railroad  Company,  and  oper- 
ated its  trains  thereon.  The  consideration  of 
one  dollar  recited  in  the  deed  was  never  paid, 
nor  were  any  damages  ever  paid  to  plaintiff's 
husband  for  the  injury,  if  any,  done  the  re- 
mainder of  said  lands  by  the  construction  and 
maintenance  of  its  said  line  of  railway.  Plain- 
tiff's husband  was  seised  in  fee  and  was  in  pos- 
session of  all  of  said  lands  described  in  the  pe- 
tition at  the  time  of  his  death,  except  the  strip 
now  held  and  used  by  defendant,  as  aforesaid. 
Said  lands  constitute  one  farm  or  plantation, 
whereon  his  dwelling-house  was  situated,  and 
where  he  resided  with  his  family  at  the  time 
of  his  death.  Plaintiff,  his  widow,  by  herself 
and  her  tenants,  has  ever  since  remained  in 
possession  of  said  dwelling-house  and  farm. 
No  dower  has  ever  been  assigned  said  widow 
in  any  of  the  lands  described  in  the  petition. 
The  embankment  complained  of  in  the  second 
count  of  plaintiff's  petition  was  constructed  by 
the  North  Missouri  Railroad  Company  in  the 
early  part  of  1868,  more  than  twenty  years 
before  the  institution  of  this  suit.  Said  em- 
bankment was,  when  so  first  constructed,  and 
has  ever  since  remained,  a  permanent  struct- 
ure, and  no  change  has  ever  been  made  in 
said  embankment  since  its  first  construction 
aforesaid.  This  action  was  instituted  by  the 
widow  in  1888." 

Messrs.  A.  W.  Mullens,  Thomas  Elli- 
ott, and  Crawley  ft  Son  for  appellant. 

Messrs.  F.  W.  Lehmann  and  George  S. 
Grover,  for  respondent: 

A  dedication  of  lands  to  public  use  is  tanta- 
mount to  an  appropriation  of  lands  to  public 
use  in  right  of  eminent  domain. 

The  owner  of  land,  as  intended  by  the  stat- 
utes of  Missouri,  who  may  make  voluntary 
relinquishment  of  the  land  to  the  uses  of  a 
railroad,  and  who  is  to  be  compensated  for 
the  land  taken  in  case  condemnation  proceed- 
ings became  necessary,  is  a  person  having  a 
vested  interest  in  the  land. 

Mo.  Stat.  §  4525:  Mo.  Const.  §  21. 

The  right  of  eminent  domain  exists  in  the 
government  or  in  the  people  in  their  sovereign 
capacity,  and  they  may  resume  possession  of 
private  property  whenever  the  public  safety, 
interest  or  expeqliency  requires  it,  as  where 
land  is  needed  ^or  a  road  or  other  public 
improvement. 

Beekman  v.  Saratoga  db  8.  B.  Go.  3  Paiire, 
45.  18  L.  ed.  50,  22  Am.  Dec.  679;  Com.  v. 
Erie  R.  Go.  62  Pa.  286.  1  Am.  Rep.  399. 

The  necessary  existence  of  this  right  creates 
a  fair  presumption  that  the  state,  in  granting 
the  land  to  individual  citizens,  does  it  with 
this  reserve  implied. 

Harding  v.  Goodlett,  3  Yerg.  40, 24  Am.  Dec. 
546. 

The  state  may  exercise  its  power  of  eminent 
domain  either  directly  or  by  delegation. 

The  extent  of  the  power  and  the  condition 
upon  which  it  may  be  exercised  are  in  either 
case  the  same. 

No  distinction  can  be  made  between  a  dedi- 
cation or  grant  to  a  railroad  company  and  one 
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made  to  any  other  public  agent  or  agency,  or 
to  the  public  direct. 

Texas  &  N,  0.  R.  Co.  v.  ,^tor,  56  Tex.  496. 

It  would  not  be  necessary  to  make  a  mar- 
ried woman  having  an  inchoate  interest  in  the 
lands  of  her  husband  a  party  to  the  condemna- 
tion proceeding. 

ElHott,  Roads  &  Streets,  p.  235;  State  v. 
Easton  &  A,  R.  Co.  36  N.  J.  L.  181;  Parka  v. 
Boston,  15  Pick.  198. 

The  enactment,  whether  that  of  the  chailer 
or  that  of  the  general  statute  providing  that 
we  might  acquire  right-of-way  by  voluntary 
relinquishment  of  the  owner,  had  the  effect  to 
subonlinate  the  wife's  right  of  dower  thereto. 
For  it  has  been  held  in  tliis  state,  as  in  many 
others,  that  the  inchoate  right  of  dower  is  sub- 
ject to  change  by  legislative  enactment. 

Kermerly  v.  Missouri  Ins.  Co.  11  Mo.  204. 

Sherwood*  Ch.  </.,  delivered  the  opinion 
of  the  court: 

1.  The  first  and  the  controlling  question  the 
record  presents  is  whether  the  plaintiff  is  en- 
titled to  demand  dower  in  the  defendant  com- 
ptiny's  right  of  wajr.  Touching  the  validity  of 
such  a  demand  in  circumstances  similar  to 
those  here  related,  an  author  of  recognized 
authority  says:  "(1)  In  the  time  of  Henry  III., 
the  Great  Charter  of  King  John  was  so  amend- 
ed as  to  withhold  from  the  widow  the  privilege 
of  quarantine  in  the  castle  of  her  husband. 
'This,'  says  Lord  Coke,  'is  intended  of  a  castle 
that  is  warlike,  and  maintained  for  the  neces- 
sary defense  of  the  realm,  and  not  for  a  castle 
in  name  maintained  for  habitation  of  the 
owner.'  Although  the  language  of  the  Great 
Charter  appears  to  be  limit^,  in  this  particu- 
lar, to  the  quarantine  of  the  widow,  it  is 
nevertheless  laid  down,  by  the  same  author 
above  quoted,  that  a  castle  necessary  to  the 
public  defense  is  not  subject  to  dower.  'Of  a 
castle  that  is  maintained  for  the  necessary  de- 
fense of  the  realm,  a  woman  shall  not  be 
endowed,  because  it  ought  not  to  be  divided, 
and  the  public  shall  iJ  preferred  before  the 
private.  But  of  a  castle  that  is  only  main- 
tained for  the  private  use  and  habitation  of  the 
owner,  a  woman  shall  be  endowed.'  Here  we 
see  shadowed  forth  the  principle  upon  which 
the  courts,  at  a  later  day,  have  proceeded,  in 
holding  the  inchoate  right  of  dower  extin- 
guished in  lands  appropriated,  according  to  the 
forms  of  law,  to  the  uses  of  the  public.  (2) 
The  English  Reports  furnish  no  instance  in 
which  the  applicability  of  this  principle  to  the 
case  of  lands  taken  for  public  uses  is  con- 
sidered, but  it  appears  to  have  been  assumed 
in  the  time  of  Mr.  Park  that  by  such  appropri- 
ation the  right  of  dower  was  devested.  'It 
should  also  be  noticeti,'  he  says,  'as  the  pre- 
vailing impression  of  the  profession,  that  under 
enabling  Acts,  such  as  those  of  the  West  India 
and  London  Dock  Companies  the  Grand  Junc- 
tion Canal,  and  the  improvements  at  Temple 
Bur,  Snow  Hill,  and  Smithfield,  the  wife's 
title  of  dower  will  be  bound  by  the  alienation 
of  the  husband,  although  the  title  is  taken  by 
way  of  conveyance  onl^,  and  the  purchase 
money  is  not  invested  m  other  lands  or  paid 
into  the  bank.  This  is  understood  to  have 
been  the  opinion  of  several  gentlemen  of  high 
professional  reputation,  in  answer  to  the  requi- 
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sition  of  an  eminent  conveyancer,  who.  on  the 
behalf  of  the  corporation  of  London,  bad 
called  for  fines  from  vendors  whose  wires  had 
titles  of  dower,  and  the  writer  believes  that 
the  subsequent  practice  in  the  great  majority 
of  cases  has  been  to  dispense  with  fines.'  In 
the  United  States,  however,  this  question,  in 
different  forms,  has  undergone  judicial  ioquir}- 
on  several  occasions."  1  Scribner,  Dower,  2H 
ed^  pp.  577, 578.  And,  after  mentioning  several 
adjudications  in  this  country,  sustainini?  the 
position  that  the  widow  is  not  dowab]e  in 
such  circumstances,  he  concludes  his  ob- 
servations by  saying:  "The  rule  fairly  de 
duciblc  from  these  authorities  would  seem  to 
exclude  dower  in  all  cases  where  lands  are 
dedicated  to  the  public  for  a  legitimate 
purpose,  and  the  public  have  acquired  a 
right  to  the  enjoyment  thereof,  or  where 
they  are  lawfully  appropriated  in  virtue  of  the 
right  of  eminent  domain.  The  reasoning  of 
the  courts  appears  to  apply  as  well  where 
lands  are  granted  and  used  for  public  parks, 
public  libraries,  or  other  public  use  of  a  like 
character,  as  where  they  are  devoted  to  the 
purposes  of  a  market  place  or  a  public  high- 
way; and  it  is  diflicult  to  discern  any  good 
ground  for  a  distinction  between  the  two 
classes  of  cases.  In  some  of  the  states  burial 
grounds  are  expressly  exempted  from  dower 
by  statute."  1  Scribner,  Dower,  2d  ed.  pp. 
577,  578,  582. 

When  discussing  the  same  question,  the 
learned  author  of  the  work  on  Real  Property 
gives  expression  to  conforming  views,  thus: 
"  One  mode  in  which  dower  may  be  defeated 
remains  to  be  mentioneii,  and  that  is  by  the  ex- 
ercise of  eminent  domain  during  the  lire  of  the 
huslmnd,  or,  what  is  equivalent  to  it,  dedica- 
tion of  land  to  the  public  use.  This  grows 
out  of  the  nature  of  a  wife's  interest  in  the 
lands,  and  whether  it  is  such  as  ought  to  be 
reirarded  in  giving  compensation.  .  .  ."  Then, 
after  discussipg  the  authorities,  he  remarks: 
**  The  principle  involved  in  the  above  and  sim- 
ilar cases  is  a  pretty  important  one,  nor  has  it 
been  hithcrtofore  well  defined.  ...  It  is  diffi- 
cult to  see  why  it  should  not  apply  in  a)]  cases 
where  the  law  authorizes  the  husband's  land  to 
be  taken  in  inriiuin,  and  compensation  therefor 
made  for  the  fee  of  the  same,  as,  for  instance, 
in  those  states  where  the  millowner  is  author- 
ized to  flow  lands  which  he  does  not  own.  At 
common  law,  a  widow  cannot  have  dower  of  a 
castle,  since,  among  other  reasons,  she  could 
not  put  it  to  profitable  use;  and  the  same  rea- 
soning would  apply  as  to  lands,  though  granted 
by  the  husband,  which  have  been  appropriated 
to  public  uses,  such  as  cemeteries,  public 
parks,  and  the  like."  1  Washb.  Real  Prop.  5th 
ed.  p.  279.  Treating  of  the  same  point,  Jvdgt 
Dillon  says:  "  As  dower  is  not  the  result  of 
contract,  but  is  a  positive  legislative  institu- 
tion, it  is  constitutionally  competent  for  the  Leg- 
islature to  authorize  lands  to  be  taken  by  a 
municipal  corporation,  for  a  market,  street,  or 
other  public  use,  upon  an  appraisement  and 
payment  of  their  value  to  the  husband,  the 
holder  of  the  fee,  and  such  taking  and  payment 
will  confer  an  absolute  title  devested  of  any  in- 
choate right  of  dower.  Nor  is  a  widow  dow^- 
able  in  lands  dedicated  by  her  husband  in  his 
lifetime  to  the  public,  where  the  dedication  is 
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complete,  or  has  beeD  accepted  and  acted  upon 
bv  the  municipal  authorities."  3  Mun.  Corp. 
4th  ed.  §  594.  In  a  recent  work  of  pronounced 
merit,  it  is  said:  '*  A  married  woman  cannot 
claim  dower  in  lands  dedicated  by  her  husband 
to  tlie  public.  It  is  settled  that  dower  is  cre- 
ated by  law,  and  does  not  exist  by  virtue  of 
contract,  and  that  it  is  therefore  within  the 
power  of  the  Legislature  to  change  or  destroy 
the  rights  of  a  married  woman  at  any  time  be- 
fore they  have  vested.  This  rule  prevails 
where  dower  has  been  abolished  and  an  estate 
in  fee  substituted.  Dedication  of  land  to  pub- 
lic use  is  placed  upon  the  same  general  princi- 
ple as  that  on  which  rests  the  right  of  eminent 
domain,  and  it  is  held  that  the  property  inter- 
ests of  the  married  woman  must  yield  to  pub- 
lic necessity."  Elliott,  Roads  &  StreeU,  108. 
Another  author  says:  "An  inchoate  right  of 
dower  may  betaken  during  the  lifetime  of  the 
husband,  on  giving  full  compensation  to  the 
husband.  The  inchoate  right  of  dower  is  not 
such  an  interest  as  is  capable  of  assessment. 
During  the  life  of  the  husband  be  represented 
the  fee,  and  compensation  to  him  appropriated 
the  fee.  It  has  been  well  held  that,  when  an 
estate  is  taken  before  the  decease  of  the  hus- 
band, the  value  of  the  widow's  inchoate  right 
of  dower  is  deemed  too  uncertain  to  admit  of 
compensation;  that  the  husband  must  be  re- 
^rded  as  the  owner  of  the  entire  estate;  and 
that  as  such,  he  is  entitled  to  full  comp>ensa- 
tion  for  it."     Mills,  Era.  Dom.  2d  ed.  §  71. 

It  may  not  be  unprofitable  to  make  some  ex- 
tracts from,  and  citations  of,  the  adjudicated 
cases  giving  support  to  the  positions  already 
quoted  from  the  text-books.  Thus  in  Moore  v. 
Seic  York,  8  N.  Y.  110,  by  virtue  of  a  statute 
of  New  York,  commissioners  were  appointed 
to  assess  damages  to  "  the  respective  owners, 
lessees,  parties  and  persons,  respectively,  en- 
titled unto  or  interested  in  the  lands,"  etc.  The 
wife  of  one  of  the  owners,  not  having  been 
made  a  party  in  the  condemnation  proceedings, 
after  the  death  of  her  husband  preferred  a 
claim  for  dower  against  the  city.  The  court 
held:  "In  the  case  under  consideration,  the 
land  was  taken  against  the  consent  of  the  hus- 
band, by  an  act  of  sovereignty,  for  the  public 
benefit.  The  only  person  owning  and  repre- 
senting the  fee  was  compensated  by  being  paid 
its  full  value.  The  wife  had  no  interest  in  the 
land,  and  the  possibility  which  she  did  possess 
was  incapable  of  being  estimated  with  any  de- 
gree of  accuracy.  Under  these  circumstances, 
the  Legislature  had  the  power,  which  I  think 
they  have  rightfully  exercised,  to  direct  that 
the  value  of  the  entire  fee  should  be  paid  to 
the  husband  of  the  appellant;  and  that  the  cor- 
poration by  such  payment,  in  pursuance  of  the 
statute,  has  acquired  an  indefeasible  title  to  the 
premises."  In  that  case  the  property  was  of 
great  value,  and  was  appropriated  for  the  pur- 
pose of  a  market  place.  In  Gwynne  v.  Cin- 
cinnati, 3  Ohio,  24,  a  widow  sought  to  have 
dower  assigned  her  in  grounds  occupied  bv  a 
market  house  in  the  citv  of  Cincinnati.  The 
busband  during  his  lifetime,  in  conjunction 
with  other  owners  of  property  in  the  same 
square,  agreed  to  open  a  way  or  street  through 
it  upon  which  a  market  house  was  to  be  erect- 
ed. It  stood  upon  that  part  of  the  square 
given  by  one  Piatt,  a  space  for  a  street  remain- 

i8L.R.A. 


ing  open  on  both  sides  of  it.  Piatt,  in  his 
lifetime,  conveyed  the  property  he  owned  in  the 
square,  and  his  wife  joined  him  in  the  convey- 
ance. It  did  not  appear  that  any  conveyance 
was  made  of  the  ground  covered  by  the  market 
house  by  either  Piatt  or  wife.  Gwynne  inter- 
married with  the  widow  of  Piatt,  and  brought 
the  bill  for  dower.  It  was  contended  on  be- 
half of  Piatt's  widow  that  she  was  entitled  to 
dower,  because  she  had  not  released  it  by  any 
act  of  her  own.  On  the  other  hand,  it  was  in- 
sisted that  she  was  excluded  from  dower  by  the 
frant  of  the  land  in  question  to  a  public*  use. 
'he  court  said:  "The  street,  including  the 
ground  in  question,  was  opened,  and  the  mar- 
ket house  established,  by  an  agreement  with 
the  owners  of  the  gi*ound.  and  under  an  ordi- 
nance of  the  city  council  of  Cincinnati.  The 
whole  space  became  subject  to  the  same  public 
regulations  as  the  grounds  originally  laid  out 
into  streets,  and  for  other  public  uses  and  pur- 
poses. The  claim  of  dower  must  stand  upon 
the  same  principles  that  it  would  stand  on  in 
any  case  to  the  ground  thus  appropriated. 
The  counsel  for  the  complainants  insist  that  it 
is  a  case  to  be  distinguished  from  that  of  pub- 
lic grounds  condemned  for  public  uses,  but  the 
court  is  unable  to  comprehend  the  distinction. 
When  a  town  is  laid  out.  the  law  requires  the 
plat  to  be  recorded,  and  by  such  record  the 
streets  become  public  highways,  and  the  title 
to  the  grounds  set  apart  for  public  uses  is 
vested  in  the  county  for  the  purposes  contem- 
plated. The  uses  thus  created  are  inconsistent 
with  the  exertion  of  any  private  right  while 
the  use  remains;  consequently,  all  private 
rights  must  be  either  suspended  or  abrogated. 
Such  has  been  the  general  understanding,  not 
only  in  this  state,  but  so  far  as  we  are  in- 
formed, in  other  states  also.  A  claim  for  dower 
in  the  streets  of  a  town,  or  in  the  public  jail, 
court-house,  or  public  offices,  would  be  a  novel 
one,  and,  if  sustained,  coi^d  not  be  enjoyed 
without  defeating  the  original  purpose  and 
present  use  of  the  grant.  It  cannot  be  admit- 
ted for  the  same  reason  that  it  is  not  admitted 
to  a  castle  in  England.  It  could  yield  nothing 
to  the  support  of  a  widow,  by  a  direct  partici- 
pation in  the  possession,  without  such  an  in- 
terference with  the  public  right  to  control  the 
whole  subject  as  to  render  its  enjoyment  in- 
convenient and  unsafe,  if  not  impossible." 
In  Ihincan  v.  Terre  Haute,  85  Ind.  104,  the 
husband  had  donated  land  to  be  used  as  a 
street,  the  wife  not  joining  in  the  grant.  After 
his  death  she  preferred  her  claim  for  dower. 
The  court  said:  "  The  courts  of  this  country 
seem  to  have  uniformly  held,  when  the  ques- 
tion has  come  before  them,  that  when  lands  are 
appropriated  by  the  exercise  of  eminent  do- 
main, or,  what  is  said  to  be  equivalent  to  it, 
the  dedication  of  lands  to  public  use,  the  dower 
of  the  wife  is  defeated." 

In  Minnesota  a  homestead  cannot  be  con- 
veyed except  by  the  joint  deed  of  the  husband 
and  wife,  and  yet  it  has  been  held  in  that  state 
that  where  a  part  of  a  homestead  has  been 
taken  by  a  railroad  company  under  the  law  of 
eminent  domain,  and  payment  made  to  the 
husband  alone,  the  law  of  homestead  would 
not  prevent  him  from  disposing  for  his  own 
use  of  the  money  thus  awarded  him.  Canty 
V.  Latter ner,  31  Minn.  239.    In  Iowa  the  same 


Ti 


Missouri  Suprkme  Court  in  Bakc. 


Nov. 


rule  of  law  prevails  witb  regard  to  the  neces- 
sity of  the  husband  joining  his  wife  in  a  deed 
in  order  to  convey  their  homestead  or  any  in- 
terest therein;  but,  where  the  husband  alone 
had  agreed  in  writing  to  convey  to  a  railroad 
company  a  right  of  way  across  the  homestead, 
it  was  held  that,  notwithstanding  the  failure 
of  the  wife  to  sign  the  agreement,  a  court  of 
equity  would  decree  specific  performance,  the 
court  remarking:  "  Can  a  husband  grant  a 
right  of  way  to  a  railroad  company  over  the 
homestead  property,  unless  the  wife  concurs 
and  signs  the  conveyance?  As  applied  to  the 
circumstances  of  this  case,  we  answer  this 
question,  also,  in  the  affirmative.  The  right 
of  way  is  but  an  easement,  and  does  not  pass 
the  title,  and  in  this  case  it  does  not  and  is  not 
claimed  to  affect  the  substantial  enjoyment  of 
the  homestead  as  such.  If  the  homestead  was 
a  single  lot,  and  the  right  of  way  occupied  it 
all,  so  as  to  destroy  the  homestead  or  defeat  its 
occupancy  as  such,  the  case  would  be  very  dif- 
ferent." Chicago  db8.  W.  /?.  Gf).v.  Sidnnep,  88 
Iowa,  182.  With  these  authorities  shedding 
such  a  broad  light  on  the  subject  under  dis- 
cussion, it  would  seem  difQcult  to  stray  from 
the  true  path  of  adjudication;  and  they  have 
been  cited  and  quoted  from  thus  at  large,  not 
as  doubting  the  views  they  enunciate,  but  be- 
cause of  doubts  attempted  to  be  cast  upon  their 
applicability  to  some  of  the  salient  features  of 
this  case,  and  that  applicabilitv  is  now  for  dis- 
cussion. There  can  be  no  doubt,  from  the 
text-books  and  adjudications,  that  where  a 
railroad  is  impowered,  as  in  the  present  in- 
stance, to  condemn  land  for  public  use,  it  oc- 
cupies in  all  respects  the  same  footing  as  any 
other  corporation  or  quasi  corporation,  munici- 
pal or  otherwise,  or  governmental  agency, 
when  exercising  similar  authority  to  obtain  land 
for  a  market  place,  for  a  street,  highway,  jail, 
or  court-house.  The  state,  in  the  first  place, 
might  directly  assert  its  power,  in  any  given 
instance,  to  take  land  for  a  public  use,  or  it 
might  delegate  that  attribute  of  sovereignty  to 
any  chosen  agency,  individual,  or  corporation 
or  municipality  or  countv,  the  right  to  exercise 
which  but  for  such  delegation  could  only  be 
exercised  by  the  state  alone.  In  Oleott  v.  Fond 
du  Imc  County  Suprs,,  88  U.  S.  16  Wall.  loe.  rit, 
604,  695. 21  L.  ed.888.  «/i/cf^  Strong  said:  ''That 
railroads,  though  constructed  by  private  cor- 
porations and  owned  by  them,  are  public  high- 
ways, has  been  the  doctrine  of  nearly  all  the 
courts  ever  since  such  conveniences  for  passage 
and  transportation  have  had  any  existence. 
Very  early  the  question  arose  whether  a  state's 
right  of  eminent  domain  could  be  exercised  by 
a  private  corporation  created  for  the  purpose  of 
constructing  a  railroad.  Clearly  it  could  not, 
unless  taking  land  for  such  a  purpose  by  such 
an  agency  is  taking  land  for  public  use.  The 
right  of  eminent  domain  nowhere  justifies  tak- 
ing property  for  private  use.  Yet  it  is  a  doc- 
trine universally  accepted  that  a  state  Legisla- 
ture may  authorize  a  private  corporation  to 
take  land  for  the  construction  of  such  a  road, 
making  compensation  to  the  owner.  What 
else  does  this  doctrine  mean  if  not  that  build- 
ing a  railroad,  though  it  be  built  by  a  pri- 
vate corporation,  is  an  act  done  for  a  pub- 
lic use?  And  the  rea.son  why  the  use  has 
always  been  held  a  public  one  is  that  such  a 
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road  is  a  highway,  whether  made  by  the 
government  itself  or  by  the  agency  of  corpo- 
rate bodies,  or  even  by  individuals,  when 
they  obtain  their  power  to  construct  it  from 
legislative  grant.  .  .  .  Whether  the  use  of 
a  railroad  £  a  public  or  a  private  one  depends 
in  no  measure  upon  the  question  who  con- 
structed it  or  who  owns  it.  It  has  never  been 
considered  a  matter  of  any  importance  that  the 
road  was  built  by  the  agency  of  a  private  cor- 
poration. No  matter  who  is  the  agent,  the 
function  performed  is  that  of  the  state. 
Though  the  ownership  is  private,  the  use  is 
public." 

Judge  Cooley  says:  "Accordingly,  on  the 
principle  of  public  benefit,  not  only  the  state 
and  its  political  divisions,  but  also  mdividual» 
and  corporate  bodies,  have  been  authorized  to 
take  private  property  for  the  construction  of 
works  of  public  utility,  and,  when  duly  em- 
powered by  the  Legislature  so  to  do,  their  pri- 
vate pecuniary  interest  does  not  prelude  their 
being  regarded  as  public  agencies  in  respect  to 
the  public  good  which  is  sought  to  be  accom- 
plished." "The  manner  in  which  the  right  of 
eminent  domain  shall  be  exercised  rests  within 
the  discretion  of  the  Legislature.  It  may  be, 
and  in  point  of  fact  generally  is,  effected'  by  & 
delegation  of  its  power  to  an  agent.  That 
agent  may  be  a  corporate  body,  carrying  on  a 
work  of  public  utility,  though  for  the  pur- 
poses of  private  gain.  .  .  .  The  instances 
of  the  delegation  of  the  power  of  eminent  do- 
main of  most  frequent  occurrence  are  to  be 
found  in  the  case  of  railroad  companies, coupled 
to  the  general  powers  conferred  by  their  char- 
ters. There  is  usually  an  authority  granted  to 
appropriate  lands  so  far  as  required  for  the  con- 
struction of  their  tracks."  6  Am.  &  Eng.  En- 
cyclop.  Law,  517,  518,  title  Eminent  Botnai?*. 
"The  grant  of  a  right  to  take  land  'for  the  pur- 
poses of  a  railroad'  authorizes  the  taking  of 
only  an  easement,  leaving  the  fee  with  the 
owner,  to  whom  the  right  of  possession  reverts 
on  the  cessation  of  the  public  use;  and  this  is 
the  limited  interest  usually  given  by  statutes 
authorizing  the  condemnation  of  land  for  rail- 
roads. The  property  is,  however,  to  be  deemed 
taken  for  a  public  use  itself,  rather  than  for  the 
particular  use  and  enjoyment  by  the  party  to 
whose  possession  it  passes.  It  does  not,  there- 
fore, revert  to  the  owner  upon  a  mere  transfer 
of  the  railroad  to  another  company,  nor  upon 
its  appropriation  to  another  similar  public 
use."  Pierce,  Railroads,  p.  158.  "That  the 
right  [of  eminent  domain]  should  be  placed  in 
the  hands  and  under  the  control  of  a  private 
corporation  detracts  nothing  from  the  public 
nature  of  the  use;  for,  as  was  very  correctly 
said  by  the  Supreme  Court  of  Pennsylvania  in 
Hays  V.  Richer,  82  Pa.  169.  that  an  individual 
expects  to  gain  by  the  use  of  the  way,  and  has 
private  motives  for  risking  the  whole  of  the 
necessary  investment,  and  acquires  peculiar 
rights  in  the  work,  detracts  nothing  from  the 
public  aspect  of  it.  The  same  can  be  said  of 
every  railway  corporation,  andof  almost e very- 
public  enterprise."  Netc  Central  Coal  Co.  v. 
George's  Creek  Coal  &  Iron  Co,  87  Md.  loc.  eit. 
562.  In  Or^on  C.  R.  Co.  v.  Baily,  8  Or.  foe. 
cit,  175,  it  was  sought  to  appropriate  lands  al- 
ready used  for  pumic  purposes,  and  the  court 
said:    "It   is  wholly  immaterial   upon    this. 
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point  whether  such  railway  company  obtains 
the  property  which  forms  the  roadbed  by  pur- 
chase or  by  judgment  of  the  court.  The  gen- 
eral corporation  law,  and  the  Act  of  incorpo- 
ration under  it,  create  the  corporation  and 
confer  whatever  franchises  or  grants  are  con- 
ferred. It  is  not  the  condemnation  of  prop- 
erty that  gives  character  to  the  corporation. 
The  Judgment  of  the  court  is  a  means  of 
placing  the  corporation  in  possession  of  what 
is  necessary  to  a  discharge  of  its  franchises  and 
its  duties  to  the  public.  But  when  property  is 
condemned,  the  corporation  has  no  higher  or 
better  right  to  that  property  than  it  has  to 
property  acquired  by  purchase.  It  follows 
from  what  has  been  already  said,  that,  whether 
the  right  of  way  is  acquired  by  gift  or  pur- 
chase, or  by  the  judgment  of  a  court,  the  cor- 
poration IS  so  far  a  public  agent  that  what  it 
holds  in  its  corporate  capacity  is  held  for  a 
public  use." 

When  discu.ssing  the  powers  of  railroad 
companies,  as  distinguished  from  mere  private 
corporations,  in  the  matter  of  the  condemna- 
tion of  lands,  the  Supreme  Court  of  Michigan 
said:  "They  are  the  means  employed  to  carry 
into  execution  a  given  power.  That  private 
property  can  be  taken  by  the  government  from 
one  and  bestowed  upon  another  for  private 
use  will  not  for  a  moment  be  contend^,  and 
these  corporations  can  only  t>e  sustained  upon 
the  assumption  that  the  powers  delegated  are 
to  a  public  a^nt  to  work  out  a  public  use. 
.  .  .  It  is  obvious  that  the  object  which  deter- 
mines the  character  of  a  corporation  is  that 
designed  by  the  Legislature,  rather  than 
that  soufiht  by  the  company.  If  that  object 
be  primarily  the  private  interest  of  its  mem- 
bers, although  an  incidental  benefit  may  ac- 
crue to  the  government  therefrom,  then  the 
corporation  is  private;  but  if  that  object  be  the 
public  interest,  to  be  secured  by  the  exercise  of 
powers  delegated  for  that  purpose,  which 
would  otherwise  repose  in  the  state,  then,  al- 
though private  interest  may  be  incidentally 
promoted,  the  corporation  is  in  its  nature  pub- 
lic. It  is  essentially  the  trustee  of  the  govern- 
ment for  the  promotion  of  the  object  desired, 
a  mere  agent  to  which  authority  is  delegated  to 
work  out  the  public  interest,  through  the 
means  provided  by  a  government  for  that  pur- 
pose. ...  It  argues  nothing  that  com- 
pensation is  required  to  be  made  for  property 
taken  before  it  can  be  used,  for  this  is  made 
by  the  Constitution  a  condition  to  the  exercise 
of  this  right  by  the  government  itself,  and  the 
delegation  of  the  power  necessarily  carries  the 
incident  with  it.  Nor  can  it  be  said  that  the 
pioperty  when  taken  is  not  used  by  the  public, 
but  by  the  corporators  for  their  own  benefit 
and  advantage.  .  .  .  The  grant  to  the  cor- 
poration is  in  no  essential  particular  different 
from  the  employment  of  commissioners  or 
aeents.  TTie  difference  is  in  degree,  rather 
than  in  principle;  in  compensation,  rather  than 
a  power.  .  .  .  It  legitimately  follows  that 
(be  tenure  at  the  corporation  is  in  the  nature  of 
a  trust  for  the  public  use,  subject  to  the  super- 
Ti«ioD  of  the  /government,  .while  its  franchises 
are  but  the  onslderatlon  paid  for  the  faithful 
execution  of  thia  trust."  Swav  v.  Williams,  2 
Micb.  427.  So,  also,  in  Texas,  it  has  been  held 
that  "the  rig^ht  of  the  company  to  occupy  with 


I  its  roadbed  Sutor's  land  depended  upon  hi.4 
I  consent  then  given  or  a  judicial  condemnation. 
A  railroad  is  a  public  hiirliway.  (Const.  Tex. 
art.  10,  ^  2;)  and  es|>ecially  is  this  true,  so  far 
as  the  acquisition  of  (he  right  of  wav  is  con- 
cerned, for  upon  noothertheoiy  could  the  riirht 
of  eminent  domain  be  conferred  upon  a  rail- 
road corporation.  In  this  rcsj>ect  the  doctrine 
of  dedication,  or  rather  of  estoppel  in  p^tif, 
would  apply  to  the  right  of  way  for  a  railroad, 
the  same  as  to  any  other  public  bighwnv." 
Tejra9  &  N.  O.  R.  Co.  v.  N»/^>r,  56  Tex.  4^»8. 

These  authorities,  as  well  as  those  heret/>fr)re 
cited, show, in  the  most  convincing  manner. tlnit 
the  dedication  of  land  to  public  use  on  bebalf  of 
a  railroad  company  occupies,  in  legal  contem- 
plation, the  same  place  as  does  condemnation 
for  a  similar  purpose;  both  are  but  mean.s  to 
tbe  same    end;  both  have  the  same  object  in 
view. — for  * 'dedication  is  an  appropriation  of 
land  to  some  public  use,  made  by  the  owner  of 
the  fee,"  (Ang.  A  I).  Highways,  3d  ed.  tS  132,) 
while  condemnation  is  but  the  appropriation 
in  inritum  of  the  land  in  the  absence  of  the 
owner's  constant.     The  only  difference  between 
them  is,  the  former  is  voluntary:  the  latter, 
compulsory.     Both  are  mere  conc^uits,  through 
which  fiows  the  consent  of  eminent  domain. 
In  the    present    instance,  the  charter  of    the 
original  company  made  either  method  effect- 
ual, and  only  on  the  failure  of  the  first  was  tbe 
second  method  permissible.     The  prior  was  in- 
deed a  condition  precedent  to  pursuing  the  lat- 
ter method,  as  all  of  our  own  Reports  on  the 
subject  show.     It  is  conceded  in  this  case  that, 
where  the  purpose  is  to  appropriate  lands  to  a 
public  use,  at.  gr.  for  a  street,  highway,  jail, 
court-house,  or  market  place,  the  husband,  as 
the  owner  of  the  fee,  represents  the  wife,  and 
that  his  deed  or  dedication  is  equally  as  effect- 
ive in  barring  the  wife's    inchoate  dower  as 
would  l>e  condemnation    proceedings;  but  a 
similar  operatiye  effect  as  to  a  deed  to  another 
public  use,  to  wit,  the  right  of  way  to  a  rail- 
road company,  is  denied.     We  are  satisfied, 
from  an  examination  of    the  authorities  and 
from  the  very  nature  and  rea.son   of  the  case 
that  this  distinction   is  unwarranted  and  un- 
sound, and  will  not  bear  the  test  of    judicial 
scrutiny.     There  is  no  warrant  for  the  asser- 
tion, and  there  is  no  authority  or  reason  for  the 
assertion,  that  one  public  highway  dedicated 
by  deed  to  public  use  should  escape  tbe  incu- 
bus of  inchoate  dower,  while  another  highway, 
proclaimed  bv  the  C/Onstitution  of  Vie  state  to 
be  a  public  highway  and  equally  dedicated  by 
deed  to  public  use,  should  be  compelled  to  bear 
such  a  burden,  unless  resort  were  had  to  con- 
demnation proceedings.     What  particular  vir- 
tue inheres  in  such  proceedings?    Why  should 
a  judgment  which  condemns  an  easement — a 
right  of  way  over  a  man's  land — do  more  than 
that  man's  deed  executed  for  the  same   pur- 
pose?   These  questions  answer  (hemselves. 

Though,  in  case  of  a  railroad,  the  land  in 
one  sense  is  appropriated  or  accepted  for  the 
private  gain  of  the  particular  railroad  com- 
pany, yet  the  use  is  none  the  less  a  public  one. 
as  all  the  authorities  show:  and.  but  for  the 
fact  that  the  use  is  a  public  one,  there  would 
be  no  basis  laid,  in  either  law  or  fact,  for  the 
exercise  of  the  right  of  eminent  domain,  in 
either  of  the  methods  mentioned.     Wherever 
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tbc  right  of  eminent  domain  exists  tbere  exists 
also  as  its  companion  and  legal  equivalent,  the 
right  to  accept  a  voluntary  dedication.  The 
two  rights  are  the  inseparable  and  inevitable 
concomitants  of  each  other.  To  rule  otherwise 
would  be  to  deny, the  cogent  reasoning  of  the 
authorities  cited;  to  rule  otherwise  would  pro- 
duce these  anomalous  results.  That  a  railroad 
company,  though  ever  so  desirous  of  doing  so, 
could  not  accept  a  voluntary  relinquishment  of 
the  husband  to  lands  for  a  right  of  way  with- 
out incurring  long  years  afterwards,  upon  the 
death  of  the  husband,  the  peril  and  the  pen- 
alty of  a  demand  for  dower  consummate  and 
unsatisfied  in  a  right  of  way  for  which  com- 
pensation in  full  had  long  since  been  paid. 
Under  such  a  ruling,  a  railroad  company 
wou!d  of  necessity  be  forced  to  reject  the  prof- 
fered deed,  the  amicable  settlement,  and  be 
driven  to  condemnation  proceedings  in  order 
to  cut  off  inchoate  rights,  possibilities,  and  ex- 
pectancies,—something  the  value  and  duration 
of  which  the  law  as  yet  has  furnished  no 
method  and  provided  no  machinery  for  esti- 
mating. Such  a  ruling  would  be  to  encour- 
age litigious  strife, — something  assuredly  not 
favored  by  the  law.  Besides, If  in  the  hypo- 
thetical case  the  parties  "could  agree"  there 
would  be  no  basis  for  proceedings  to  condemn, 
because  the  essential  jurisdictional  fact  of  non- 
agreement  would  l)e  wholly  lacking;  and  there- 
fore there  could  be  no  such  proceeding  had, 
except  by  practicing  a  fraud  on  the  court  by 
mnking  an  averment  in  the  pleadings  at  war 
with  the  real  fact,  that  the  parties  litigant  had 
failed  to  agree. 

But  it  is  persistently  urged  that  the  case  of 
Nye  V.  Taunton  Branch  li.  Co.,  113 Mass.  377, 
supports  the  contention  of  the  plaintiff  that  her 
dower  is  not  bound  by  the  deed  of  her  hus- 
band. But,  after  a  careful  reading  of  that 
case,  it  is  not  thought  it  yields  that  claim  any 
support  whatever.  The  facts  of  it  are  few, 
plain,  and  simple.  Here  they  are:  In  1826 
Nye  bought  the  land  and  secured  payment  of 
the  purchase  money  by  a  mortgage,  which  his 
wife  did  not  sign.  In  1828  his  equity  of  re- 
demption was  sold  under  execution  to  Wash- 
burn, who  conveyed  to  Newcomb,  who  in 
1872  conveyed  the  land  to  the  railroad  com- 
pany, who  purchased  the  same  for  a  freight 
station  outside  of  the  location  of  their  road. 
The  deed  was  in  warranty  form,  and  con- 
tained no  restriction  as  to  the  use  of  the  land. 
In  1846  Newcomb  satisfied  the  mortgage. 
Nye  died  in  1873,  whereupon  his  widow 
sued  for  her  dower;  and  thereupon  it  was 
ruled  that  the  demandant  had  an  inchoate 
right  of  dower  in  the  premises  at  the  time 
it  was  conveyed  to  the  tenant  by  deed  in 
common  form.  Then  it  is  pointed  out  in 
the  opinion  that  two  methods  are  provided 
by  the  statute  whereby  a  railroad  company 
can  take  land  for  depot  and  station  purposes : 
First,  by  purchase  and  conveyance  from  the 
owner:  second,  if  the  owner  refuses  to  sell,  by 
application,  etc.,  and  the  assessment  of  dam- 
ages: that  by  the  first,  if  the  deed  is  without 
restriction,  the  corporation  obtains  a  fee  in  the 
soil,  just  as  a  natural  person  would  do,and  the 
corporation  may  convey  the  land,  when  no 
longer  necessary  for  its  purposes,  to  whomso- 
ever it  will;  but  that  by  the  second  method  the 
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corporation  simply  acquires  an  easement  in  the 
land,  and,  the  use  being  abandoned,  the  eaae- 
ment  is  extinguished,  and  the  land  reverts  to 
the  owner  of  the  soil.  And  upon  these  prem- 
ises it  was  properly  ruled  that  the  land  in  ques- 
tion was  subject  to  the  demand  for  dower. 
But  how  different  that  caae  is  in  its  facts  from 
the  one  at  bar  ?  First,  there  the  land  was 
simply  sold  under  execution,  and  so  the  hus- 
band never  represented  his  wife  in  receiving 
compensation  for  his  land,  and  so  her  inchoate 
dower  was  not  extinguished  therein  for  that 
reason,  and  the  land  passed  to  the  first  and 
subsequent  purchasers,  with  the  burden  of  in- 
choate dower  fettered  to  it;  second,  the  land  in 
that  case  was  conveyed  by  the  last  purchaser 
to  the  railroad  company  in  fee.  unhampered  by 
a  single  restriction  and  unburdened  by  a  sin- 
gle use,  and  the  railroad  company  tooK  it  just 
as  a  "natural  person"  might  have  done.  Here, 
on  the  contrary,  the  husband  represented  the 
wife,  received  or  waived  compensation  for  the 
land,  and  only  granted  an  easement,  which  is 
precisely  just  what  that  company  would  have 
gained  at  the  end  of  condemnation  proceed- 
ings. For  these  reasons  Nye's  Case  is  not  au- 
thority in  the  case  before  us,  and,  if  it  were, 
we  would  not  follow  it,  in  opposition  to  such 
an  array  of  well-considered  cases  as  idready 
cited. 

2.  Finally,  this  is  the  first  suit  in  this  state, 
that  we  are  aware  of,  that,  in  circumstances 
like  the  present,  a  suit  for  dower  has  been 
brought  against  a  railroad  company.  The 
common  consent  and  opinion  of  the  legal  pro- 
fession in  this  state  has  been  that  it  was  not 
necessary  to  make  a  wife  a  party  in  order  to  bar 
her  inchoate  right  of  dower,  either  as  to  a  rail- 
road right  of  way  or  other  public  highway. 
This,  of  itself,  is  a  very  pregnant  circumstance 
and  very  good  evidence  of  what  the  law  is. 
State  V.  Meyers,  99  Mo.  loc.  cit.  114;  Sedgw. 
Stat.  &  Const.  Law,  2d  ed.  213  etseq.  and  cases 
cited.  In  a  case  of  the  house  of  lords,  under 
Stat.  27  Hen.  VIII.,  /xwrf  Hard wicke  said: 
"The  opinion  of  conveyancers  in  all  times, 
and  their  constant  course,  is  of  great  weight. 
They  are  to  advise:  and,  if  their  opinion  isuot 
to  prevail,  must  every  case  come  to  law  ?  No; 
the  received  opinion  ought  to  govern."  And 
Lord  Mansfield  said :  "  Consider  also  the 
usages  and  transactions  of  mankind  upon  the 
statute.  The  object  of  all  law  with  regard  to 
real  property  is  quiet  and  repose."  ikirl  of 
Buckinghamshire  v.  Drury,  2  Eden,  61.  In 
Scanlan  v.  Childs,  33  Wis.  663,  the  court  says: 
**  The  general  understanding  of  law  and  con- 
stant practice  under  it,  for  a  period  of  over 
twenty  years,  by  all  officers  charged  with  the 
execution  of  it.  unquestioned  by  any  public  or 
private  action,  is  strong,  if  not  conclusive,  evi- 
dence of  the  true  meaning."  In  Packard  v. 
Richardson,  17  Mass.  148, 9  Am.  Dec.  123,  the 
court  says:  ' '  A  contemporaneous  is  generally 
the  best  construction  of  a  statute.  It  gives  the 
sense  of  a  community;  of  the  terms  made  use 
of  bv  a  Legislature.  If  there  is  ambiguity  in 
the  language,  the  understanding  and  applica- 
tion of  it,  when  the  statute  first  comes  into 
operation,  sanctioned  by  long  acquiescence  on 
the  part  of  the  Legislature  and  judicial  tribu- 
nals, is  the  strongest  evidence  that  it  has  been 
rightly  explained  in  practice."    For  reasons 
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already  given,  it  is  uoDecessary  to  pass  upon 
the  jB^rouDds  alle^d  for  recovery  in  the  second 
count  in  the  petition. 


The  judfjmerU  of  the  loiter  court  should  be 
affirmed. 

All  concur  except  Black,  </.,  who  dissents. 


GEORGIA  SUPREME  COURT. 


Oeorge  N.  FLOWERS,  Individually  and  as 
Exr.  of  John  Y.  Flowers,  Deceased,  Flff. 
in  Err., 

v. 

Catherine  FLOWERS. 


(^ 


Ga. 


*  1 .  There  beings,  in  this  state  no  statute 
inhibiting  the  sale  of  land  by  the  hus- 
band to  defeat  his  will's  ri|(ht  of  dow- 
er, tave  as  to  lands  to  which  the  title  came 
throufrh  her,  as  actual  sale  and  conveyance, 
though  made  for  the  purpose  of  defeatingr  dower, 
will  be  upheld  in  favor  of  the  purchaser  against 
the  widow^s  claim  after  her  husband's  death. 
But  a  mere  colorable  sale  and  conveyance,  not 
intended  by  the  parties  to  be  real  and  operative 
except  as  a  means  of  dividing  the  lands  among 
the  children  of  the  husband  after  his  death,  he  in 
the  mean  time  to  be  the  real  while  the  grantee  in 
his  conveyance  is  to  be  the  nominal  and  formal, 
owner,  will  leave  the  husband  seised,  so  far  as 
the  dower  right  is  concerned:  and  his  widow, 

^Headnotes  by  Simmons,  J. 


Note,— Prncer  of  htutband^  or  M»  credWrr^,  to  de- 
feal  wife'8  right  of  dower. 

Dower  is  an  incident  of  the  marriage  relation, 
established  by  positive  institutions  of  the  country, 
and  not  by  contract.  Moore  v.  New  York.  8  N.  Y. 
110.  59  Am.  Dec.  473. 

It  is  a  legal  maxim  that  *'dower  is  a  favorite  of 
the  law."*'  And  the  wife  is  not  to  be  barred  of  her 
dower,  without  her  consent,  by  the  will  of  her  hus- 
band, even  though  ample  provision  Is  made  for 
her  support.  Thayer  v.  Thayer,  14  Vt.  107,  30  Am. 
Dec.  211. 

Under  the  common-law  rule,  which  is  still  in 
force  In  many  states,  it  is  not  in  the  power  of  the 
husband  alone,  by  any  act  in  the  nature  of  an  alien- 
ation or  charge,  to  defeat  the  wife's  right  of  dow- 
er after  it  has  once  attached.  Grady  v.  McCorkle, 
57  Wo.  172, 17  Am.  Dec.  676. 

This  rule  is  recognized  in  numerous  cases  and  is 
not  denied  in  any  state  where  It  has  not  been 
changed  by  statute.  But  in  a  considerable  number 
of  states  the  statutes  have  cut  down  the  wife's 
dower  right  to  land  of  which  the  husband  died 
seized  or  made  same  nearly  equivalent  provision. 

For  the  value  of  land  which  one  has  received  as 
a  gift  to  defeat  the  right  of  dower  of  the  donor's 
wife,  he  must  account.    Jenny  v.  Jenny,  24  V t.  324. 

A  conveyance  by  a  husband  In  Minnesota  after 
the  Act  of  1875  abolishing  dower  and  limiting  the 
wife's  interest  In  the  nature  of  dower  to  lands  of 
which  the  husband  died  seised,  and  prior  to  the 
Act  of  1876  changing  back  again  to  the  lands  of 
which  he  was  seised  during  coverture,  passed  his 
title  to  the  grantee  discharged  of  all  claims  of  his 
wife.    Morrison  v.  Rice,  35  Minn.  436. 

Where  land  was  acquired,  and  a  marriage  took 
place  since  the  North  Carolina  Act  of  1784  which 
restricted,  dower  to  lands  of  which  the  husband  died 
seised,  and  prior  to  the  adoption  of  the  Constitution 
of  1868,  the  husband  can  make  a  good  title  without 
the  Joinder  of  the  wife,  but  if  the  land  was  ac- 
quired or  the  marriage  took  place  after  that  date 

18  L.  R  A. 


after  his  death,  may  claim  dower,  and  have  it  as- 
signed, notwithstanding  such  colorable  and  pre- 
tended conveyance  made  by  the  husband. 

2.  In  the  present  case  the  right  to  dower 
turns  upon  the  question  of  a  real,  as  distinguished 
from  a  mere  colorable,  sale  and  conveyance,  and 
not  upon  the  payment  or  nonpayment  of  the  pur- 
chase money  in  the  lifetime  of  the  husband.  If 
the  sale  was  real,  and  the  purchase  money  was 
really  due  and  owing  by  the  purchaser  as  a  bona 
fide  debt  against  him,  the  dower  would  be  as  ef- 
fectually barred  as  if  all  the  purchase  money  had 
been  paid. 

8.  As  the  husband  had  a  legml  ri^t  to 
intend  the  defeat  of  dower  and  to  effectu- 
ate the  intention,  provided  he  did  It  by  an  actual 
and  real  conveyance,  his  will,  subsequently  exe- 
cuted, in  which  he  made  no  provisions  whatever 
for  his  wife,  would  throw  no  light  on  ihe  present 
controversy  which  is  simply  whether  the  convey- 
ance was  real  or  only  colorable  and  pretended. 

4.  As  tending  to  show  a  motive  for  en- 
deavoring to  defeat  dourer  without  part- 
ing with  dominion  and  real  ownership,  evidence 
of  family  disturbances  between  the  husband  and 

the  wife  must  join  in  the  deed.    Castlebury  v 
Maynard,  05  N.  C.  281. 

A  man  cannot  defeat  his  wife's  right  of  dower 
in  land  purchased  with  his  own  money  during  cov- 
erture by  taking  a  conveyance  thereof  to  himself 
for  life,  with  remainder  to  one  of  his  children. 
Crecelius  v.  Horst,  11  Mo.  App.'804. 

In  Thayer  v.  Thayer,  mpra^  it  was  held  under 
the  Vermont  statute  limiting  dower  to  lands  of 
which  the  husband  died  seised  that  a  man's  con- 
veyance to  his  children,  made,  a  short  time  before 
his  death,  in  consideration  of  love  and  affection, 
with  the  intent  of  defeating  his  wife's  right  of 
dower,  was  a  fraud  upon  the  law  and  upon  the 
marital  rights  of  the  wife. 

Where  a  husband,  shortly  "after  marriage,  pur- 
chased a  farm,  but  had  the  deed  made  out  to  a 
third  party,  such  deed  was  in  fraud  of  the  wife's 
dower  rights.    Rabbitt  v.  Gaither,  67  Md.  06. 

Where  a  husband,  under  an  oral  contract  for  the 
purchase  of  land,  takes  possession  and  subsequent- 
ly pays  the  whole  of  the  purchase  price,  he  is 
equitable  owner  of  the  land;  and  if  he  directs  the 
vendor  to  convey  the  same  to  his  son  by  a  former 
wife,  his  widow  may  recover  her  dower  interest  in 
the  land,  in  an  action  against  his  son.  Everitt  v. 
Everitt,  71  Iowa,  221. 

Ah  to  landnheld  in  common  by  the  htuibaiul. 

Weaver  v.  Gregg,  6  Ohio  St.  547, 67  Am.  Dec.  355, 
was  the  case  of  a  petition  for  dower  under  the  stat- 
ute. The  husband  of  the  plaintiff,  during  the  cov- 
erture, was  seised  as  tenant  in  common  of  an 
undivided  fourth  part  of  certain  lands.  In  pro- 
ceedings for  partition  the  lands  were  adjudged  not 
to  be  susceptible  of  partition  and  were  sold  by  the 
sheriff  by  order  of  the  court  and  the  proceeds  di- 
vided during  the  lifetime  of  the  huslnind.  It  was 
held  that  the  inchoate  contingent  dower  interest 
of  the  wife  was  defeated  by  the  sale.  Brinkerhofl, 
J.,  delivering  the  opinion  of  the  court,  said.    **The 
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wife,  and  between  her  and  one  of  hto  children  by 
a  former  marriafire,  Ifl  relevant. 

(May  16, 1893.) 

ERROR  10  the  Superior  Court  for  De  Kalb 
County  to  review  a  judgment  deuying 
plaintiff's  motion  for  new  trial  after  judg- 
ment in  favor  of  defendant  in  a  proceeding 
brought  to  contest  the  decision  of  commission- 
ers setting  off  dowei  to  defendant  in  lands 
previously  owned  by  John  Y.  Flowers,  de- 
ceased.    Rerersed. 

The  facts  are  staled  in  the  opinion. 

Mem'9.  Candler  &  Thomson  for  plaintiff 
in  error. 

MewiH.  John  A.  Wimpey  and  W.  J. 
Spiers  for  defendant  in  error. 

Simmons,  J,,  delivered  the  opinion  of  the 
court: 

Commissioners  appointed  to  assign  dower  to 
Mrs.  CatLerine  Flowers,  widow  of  John  Y. 
Flowers,  assigned  to  her  165  acres  of  farming 
land  and  a  town  house  and  lot.  George  N. 
Flowers  objected,  as  executor  of  John  Y. 
Flowers  and  individually,  upon  the  ground 
that  John  Y.  was  not  seised  and  possessed  at 
the  time  of  bis  death  of  the  lands  in  which  the 
dower  was  admeasured.  It  appeared  upon 
the  trial  that  George  N.  claimed  the  land  in 
question  under  a  deed  made  to  him  by  John 


Y.  on  August  14,  1876,  in  consideration  of 
$6,500.  The  will  was  dated  February-  16. 
1884.  The  jury  found  the  issue  in  favor  of 
Mrs.  Flowers,  and  George  N.  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  he 
excepted. 

1.  There  was  evidence  tending  to  show  that 
the  deed  was  made  by  John  Y.  Flowers  for 
the  purpose  of  defeating  his  wife's  right  to- 
dower;  and  the  court  in  its  charge  made  the 
right  depend  upon  whether  this  intention  was 
established,  without  regard  to  whether  there 
was  an  actual  sale  and  conveyance  or  not. 
The  jurv  were  instructed  that,  if  such  was  the 
husband's  purpose,  she  would  be  entitled  to 
dower,  notwithstanding  the  conveyance.  We 
think  this  was  error.  In  this  state  there  is  no 
statute  inhibiting  the  sale  of  land  by  a  hus- 
band to  defeat  his  wife's  right  of  dower,  save 
as  to  lands  the  title  to  which  came  through 
her.  It  is  true  that  at  common  law  no  acts  of 
the  husband  during  coverture,  without  the  con- 
currence of  the  wife,  could  defeat  dower. 
Her  inchoate  right  attached  to  all  lands  of 
which  the  husband  was  seised  at  any  time  dur- 
ing the  coverture.  But  by  our  Statute  of  1826> 
(Cobb's  Dig.  p.  171)  it  was  provided  that  "  all 
conveyances  of  lands  and  tenements  made  bv 
the  husband  alone  during  the  coverture  shall 
be  legal  and  valid,  and  effectually  convey  ihe 
entire  premises  therein  described,  except  such 
lands  as  the  husband  may  have  become  pos- 


rigrht  of  dower  in  the  wife  suhsists  in  virtue  of  the 
seisin  of  the  husband;  and  this  rij^ht  is  always  sub- 
ject to  any  incumbrance,  inflrmity,  or  incident 
which  the  law  attaches  to  that  seisin,  either  at  the 
time  of  the  marriaffe  or  at  the  time  the  huslMind  be- 
came seised.  A  liability  to  be  devested  by  a  sale  in 
partition  is  an  Incident  which  the  law  affixes  to  the 
seisin  of  all  Joint  estates;  and  the  inchoate  ri^ht  of 
the  wife  is  subject  to  this  incident,  and  when  the 
law  steps  in  and  devests  the  husband  of  his  seisin, 
and  turns  realty  into  personalty,  she  is,  by  the  act 
and  policy  of  the  law  remitted,  in  lieu  of  her  incho- 
ate ri^t  of  dower  in  the  realty ,to  her  inchoate  rigrht 
to  a  distributive  rifirbt  of  the  personalty  into  which 
it  has  been  transmitted." 

Under  Iowa  Code,  1 2440,  providing  that  one  third 
in  value  of  all  the  leeral  or  equitable  estates  in  real 
property  po««ee8ed  by  the  husband  at  any  timedur- 
inffthe  marriage  whlchbavenotbeen  sold  on  execu- 
tion or  any  Judicial  sale,  and  to  which  the  wife  has 
made  no  relinquishment  of  her  riffht,  shall  be  set 
apart  as  her  property  In  fee-simple,  if  she  survive 
him.  It  has  been  held  that  her  interest  is  contin- 
gent, and  subject  to  devest ment,  even  by  a  Judicial 
sale  to  which  she  is  not  a  party.  Williams  v. 
Westcott,  77  Iowa,  832. 

And  a  referee^s  sale  in  partition  is  of  that  char- 
acter,   ibid. 

In  Bailey  v.  Ck>m.,  41  Pa.  478,  the  acceptor  of  lands 
in  proceedings  in  partition  gave  one  recognizance 
for  the  whole  value  of  the  land,  the  widow^s  share 
not  t)eing  provided  for.  The  land  was  subsequently 
sold  under  a  Judgment  against  the  acceptor.  After 
'  the  death  of  the  widow  the  heirs  brought  a  fidre 
faeUu  to  recover  the  principal  of  the  widow^s  third, 
and  the  question  was  whetlier  they  could  recover 
it,  it  being  unquestioned  that  as  a  mere  obligation 
for  the  payment  of  the  shares  due  the  heirs  its  Hen 
was  devested  by  the  sheriff^s  sale.  It  was  held  that 
there  could  be  a  recovery. 

The  inchoate  right  of  dower  of  the  wife  of  a  ten- 
ant in  common  is  defeated  by  a  sale  in  partition  of 
the  common  property,  although  she  is  net  a  party 
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to  the  proceedings.  Holley  v.  OloTcr  (8.  C.)  16  L. 
R.  A.  ne. 

A  prior  sale  by  a  tenant  in  common  of  his  un- 
divided interest  does  not  prevent  the  bar  of  his 
wife*s  inchoate  right  of  dower  by  a  subsequent 
sale  in  partition.    Ibid. 

And  see  further,  on  this  subject,  the  iwte  to  Hol- 
ley V.  Glover,  supra, 

A»  to  lands  sold  under  mortgagt. 

Inchoate  right  of  dower  in  the  wife  of  the  mort- 
gagor is  devested  by  sale  on  foreclosure.  Bryar^s 
App.  Ill  Pa.  81. 

When  the  real  estate  of  a  husband  is  sold  at  Ju- 
dicial sale  there  is  nothing  for  the  wife  to  inherit. 
Under  the  statute  the  wife,  on  the  death  of  her  hus- 
band, obtains  no  interest  in  any  real  estate  ever 
owned  b}'  the  husband,  if  the  same  had  previously 
been  sold  to  pay  his  debts  on  any  execution  or 
other  final  process.  Andrews  v.  Alcorn,  13  Kan. 
861. 

The  sale  of  a  debtor^s  land,  which  is  not  a  home- 
stead, upon  a  special  execution  or  order  of  sale  is- 
sued in  pursuance  of  a  Judgment  against  him  upon 
a  note,  and  to  foreclose  a  mortgage  securing  it, 
cuts  oif  the  rights  of  the  debtor's  wife  therein,  and 
prevents  any  claim  by  her  after  his  death  to  a  dis- 
tributive share  of  the  land,  though  she  was  not  a 
party  to  the  note  or  mortgage  or  to  the  foreclosure 
proceeding.  Hosteller  v.  Gorreil,  41  Kan.  802 ;  8tur- 
devant  v.  Norris,  80  Iowa,  65. 

In  Bank  of  Commerce  v.  Owens,  31  Md.  830,  I 
Am.  Rep.  60,  the  husband  was  seised  of  the  legal 
title  in  the  land  upon  which  theretofore  the  wife^s 
Inchoate  right  of  dower  had  attached  at  common 
law.  She  had  Joined  her  husband  in  the  execution 
of  mortgages,  and  the  property  was  afterwards 
sold  under  a  deed  of  trust  executed  by  the  hus- 
band alone  for  the  purpose  of  paying  all  mort- 
gages and  incumbrances  according  to  their  legal 
priority;  and  the  court  held  that  she  was  dowable 
of  the  surplus  after  payment  of  the  mortgages  in 
which  she  had  Joined.    From  what  was  said  in  the 


1892. 


Flowerh  v.  Plowkr>*. 


1 1 


sessod  of  by  his  iotermarriage,  .  .  .  any  law, 
usaae,  custom,  or  rule  of  court  to  the  contrary 
not  withstanding:  provided,  that  nothing  here- 
in contained  .shall  prevent  the  widow  from  her 
ri?ht  to  dower  in  all  lands  of  which  her  hus- 
band mav  have  died  seised  and  possessed." 
The  Code,  ti  1763,  declares|that  • 'dower  is  the 
rifiht  of  a  wife  to  an  estate  for  life  in  one  third 
of  (he  lands,  according  to  valuation,  including 
the  dwelling-house,  ...  of  which  the  hus- 
band was  seised  and  possessed  at  the  time  of 
bis  death,  or  to  which  the  husband  obtained 
title  in  right  of  his  wife."  It  is  clear  from 
these  provisions  that,  prior  to  the  husband's 
death,  and  as  to  property  of  which  he  was  not 
seised  and  possessed  at  the  time  of  his  death^ 
and  which  did  not  come  through  the  wife,  no 
dower  right  could  exist.  Hence,  if  there  was 
actual  sale  and  conveyance  of  the  property,  no 
righi  or  title  being  reserved  in  the  husband, 
and  none  existing  in  him,  at  the  time  of  his 
death,  there  was  no  right  of  the  wife,  present 
or  future,  upon  which  the  conveyance  could 
operate  aa  a  fraud ;  and  therefore  she  could 
Dot  be  heard  to  complain  of  his  motive  in  thus 
dLsposing  of  his  property.  Having  the  right, 
witiiout  her  conseui,  to  make  an  absolute  con- 
veyance, the  necessary  effect  of  which  would  be 
to  cut  off  the  possibility  of  dower,  it  cannot  be 
objected  that  his  purpose  was  to  accomplish 
tbat  result.  In  this  case  the  conveyance  was, 
upon  its  face  absolute,  and  there  is  no  claim 


t|iat  the  property  came  through  the  wife.  If 
there  was  in  fact  an  absolute  sale,  and  this  con- 
veyance waa  intended  to  operate  as  a  present 
and  effectual  transfer  of  the  grantor's  rights  in 
the  property,  the  transaction  must  be  upheld 
in  favor  of  the  purchaser  ngaiust  the  claim  of 
the  widow.  If,  however,  it  was  merely  a  col- 
orable sale  and  conveyance,  not  intended  by 
the  parties  to  be  real  and  operative,  except  as 
a  means  of  dividing  the  lands  among  the  child- 
ren of  the  husband  at  his  death,  he  in  the 
meantime  to  be  the  real,  while  the  grantee  in 
this  conveyance  was  to  be  the  nominal  and 
formal  owner,  this  would  leave  the  husband 
seised,  so  far  as  the  dower  right  is  concerned: 
and  his  widow,  after  his  deutb,  could  claim 
dower,  and  have  it  assigned,  notwithstanding 
such  colorable  and  pretended  conveyance. 

Though  there  is  no  direct  adjudication  of 
this  court  upon  the  question,  our  decisions,  so 
far  as  they  go,  are  in  harmony  with  what  is 
here  said.  The  same  view  is  upheld  Id  other 
states,  having  statutes  similar  to  our  own.  8ee 
5  Am.  &  Eng.  En  cyclop.  Law,  title,  Domer, 
pp.  886.  912:  Stewart.  Husb.  &  Wife,  ^  268; 
1  Scribner.  Dower,  chap.  29,  §  18,  ed.  1888. 
p.  616.  In  Connecticut  the  statute  confers  up- 
on the  widow  dower  in  "one  third  part  of  the 
real  estate  of  which  her  husband  died  pos- 
sessed, "the  word  "possessed"  as  here  used,  be- 
ing held  to  be  synonymous  with  "seised,"  In 
the  case  of  Stewart  v.  /Steirart,  5  Conn.  317,  the 


opinion  fn  this  case  it  may  be  inferred  tbat  the 
(lame  result  would  follow  id  the  case  of  a  simple 
mortgaire  of  an  equitable  interest.  To  the  same 
effect  s  the  decision  in  Mantz  v.  Buchanan,  1  Md. 
Ch.  306,  and  Lynn  v.  Lynn,  27  Md.  547.  But  in 
Purdy  V.  Purdy.  8  Md  iJh.  547,  a  mortgra^  was  re- 
ffunjed  as  a  transfer  or  partinK  with  the  equitable 
estate. 

And  it  1ft  held  that  an  at)8olute  sale  of  an  equi- 
table interest  in  la  ad,  by  the  huBt)and  alone,  will 
bar  all  claims  to  dower.  Bowie  y.  Berry,  1  Md.  Ch. 
4^:  Babbitt  v.  Gaither,  67  Md.  »5. 

A  wife  is  not  entitled  to  a  share  of  the  surplus 
resulting-  from  the  sale  of  lands  under  a  morti^asre 
mane  by  ttie  hu8band*s  grrantor.  Newhall  v.  Lynn 
Five  Centa  Sav.  Bank,  101  Mass.  428,  3  Am.  Hep.  387; 
Matthews  v,  Dui-yee,  4  Keyes,  540 :  Frost  v.  Pea- 
i  CK-k,  4  Edw.  Ch.  678.  6  L.  ed.  1016. 

In  Indiana  by  toreclosure  sale  of  husband ^s  land 
uiioer  a  mort^aire  in  which  the  wife  did  not  Join 
herri^ht  is  not  lost.  Verry  v.  Robinson,  25  Ind. 
li  «■  Am.  Dec.  846. 

Under  a  Florida  statute  Hmitlner  dower  to  lands 
of  ^hich  the  husband  died  seized  **or  had  before 
conveyed,  whereof  the  wife  had  not  relinquished 
oer  rl^ht  of  dower/^  a  mortKagre  by  him  alone  and 
a  gule  on  fcireclosure  thereof  will  not  bar  her 
dower.    McMation  v.  Kussell,  17  Fla.  69& 

A  widow^B  riprfat  of  dower,  consummated  but  not 
aseigned,  is  not  barred  by  foreclosure  suit  to  which 
«he  was  made  a  party,  when  she  did  not  Join  in 
The  mortiOMfe  and  the  petition  did  not  seek  to  bar 
her  dower  rl^ht.  Moomey  v.  Maas,  22  Iowa,  380,  02 
Am.  Dec.  385:  Standlsh  v.  Dow,  21  Iowa,  903 ;  Oleson 
T.  Builard,  40  Iowa,  14. 

?«  further,  as  to  widow's  right  on  foreclosure, 
n'tff  toMandel  v.  McClave  (Ohio  St.)  5  L.  R.  A.  519. 

Bankruptcy. 

Wbea  a  debtor  makes  an  assiiroment  for  the 
benefit  of  creditors,  a  sale  of  the  real  estate  by  the 
asBiiraees  Is  a  Judicial  sale,  within  the  Indiana  Act 
of  1875;  and  the  wff e*8  inchoate  interest  in  the  real 
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estate  becomes  absolute  and  vested,  under  that 
i  Act.  Elliott  V.  Cale,  113  Ind.  883;  Ketchum  v. 
I  Schicketanz,  73  Ind.  187;  Warford  v.  Noble,  9  Biss. 

In  Pennsylvania  it  is  held  that  neither  an  abso- 
lute conveyance  by  the  husband  nor  an  assign- 
ment by  him  for  the  benefit  of  creditors,  whether 
executed  voluntarily  or  under  a  requirement  of 
the  insolvent  law  of  the  state,  impairs  the  wife's 
right  of  dower.  Kennedy  v.  Medrow,  1  U.  S.  1 
Dall.  415, 417,  1  L.  ed.  202 ;  Graff  v.  Smith,  1  U.  8.  1 
DaU.  481.  484, 1  L.  e<l.  232,  233 ;  Kirk  v.  Dean,  2  Binn. 
'Ml :  Killinger  v.  Reldenhauer.  6  Serg.  &  R.  631; 
Riddlesbertrer  v.  Mentzer,  7  Watts,  141 ;  Keller  v. 
Michael.  2  Yeates,  300 ;  Eberle  v.  Fisher,  13  Pa.  626; 
Worcjester  v.  Clark,  2  Grant,  Cas.  84. 

A  purchaser  from  an  as.«igne«'  in  bankruptcy 
tak^  subject  to  the  wife's  right  of  dower.  Re  An- 
gier,  4  Nat,  Bankr.  Reg.  619;  Lazear  v.  Porter,  87 
Pa.  513,  30  Am.  Rep.  380;  Kelso's  A  pp.  102  Pa.  7. 

In  Ck)nnectlcut,  b3'  statute  (Rev.  1875,  p.  375, 1 4), 
it  is  provided  that  "if,  on  the  report  of  commis- 
sioners, the  estate  shall  appear  to  be  insolvent,  the 
court  shall  set  out  to  the  widow  her  dower." 
Lawrence's  A  pp.  49  Conn.  411. 

And  there  is  nothing  in  the  Bankrupt  Act  of  the 
United  States,  nor  In  the  proceedings  under  it,  to 
bar  the  wife's  right  of  dower  in  lands  of  which  her 
husband  was  seised  during  coverture.  Porter  v. 
Lazear,  109  U.  S.  84,  27  L.  ed.  865. 

Saic  (m  execvtion  U)  satisfy  mechaniM^  lien, 

A  sale  of  a  house  and  lot  belonging  to  the  hus- 
band, on  execution,  to  satisfy  a  mechanics^  hen 
will  not  defeat  the  wife's  dower  right.  Bishop  v. 
Boyle,  9  Ind.  1B9,  68  Am.  Dec.  616;  Gove  v.  Cather. 
23  111.  640,  76  Am.  Dec.  HI ;  Mark  v.  Murphy,  76 Ind. 
584;  SchaefPer  t.  Weed,  8  Dl.  611;  Van  Vronker  v. 
Eastman.  7  Met.  157,  161 ;  laege  v.  Bossieux,  15 
Gratt.  83,  105,  76  Am.  Dec.  189;  Piper  v.  Ward,  8 
Blackf .  252. 

Says  Cookins,  /.,  in  Bishop  v.  Boyle,  f^pra: 
*'Hers  is  the  older  lien.    The  mechanic  liestows  his 
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husband  executed  a  deed  conveyiDg  all  his 
real  estate  to  his  children,  and  placed  it  in 
the  hands  of  a  third  person  to  be  delivered 
at  bis  death.  On  the  happening  of  the 
event  the  deed  was  delivered  in  accordance 
with  his  directions,  and  it  was  held  that 
the  instrument  was  strictly  a  deed,  taking  ef- 
fect from  the  lime  of  its  delivery  to  the  depos- 
itary, and  that  the  widow  was  thereby  barred 
of  her  dower.  In  respect  to  the  objection 
urged  in  behalf  of  the  widow,  that  it  was 
fraudulent  as  against  her,  Hosmer,  Gh.  J., 
said:  '*Was  the  deed  fraudulent  as  relative 
to  Mrs.  Stewart?  This  depends  entirely  on 
the  right  which  she  had  to  the  estate  con- 
veyed anterior  to  the  death  of  the  husband. 
If  she  had  no  righcwhich  the  law  recognizes, 
then  the  delivery  of  the  deed  could  be  no  fraud 
on  her  right,  that  is,  no  fraud  on  a  nonentity. 


labor  with  a  kaowledRe  of  her  prior  right  in  the 
real  estate,  and  he  kuovra  the  house  ho  is  huUdinsr, 
as  brick  is  added  to  brick,  and  oaii  after  naii  is 
driven,  hecomee  real  estate.  He  can  protect  him- 
self by  seourit}'  or  not  venture.  She  is  passive  and 
can  do  nothingr*" 

Sale  under  execution  against  husband. 

A  sale  of  lands  under  execution  agralnst  the  hus- 
band issued  under  a  Judfrment  rendered  against 
him  after  the  marriaere  will  not  cut  off  the  wife^s 
right  of  dower.  Wright  v.  Tichenor,  104  Ind, 
185;  Dunham  v.  Osbom,  1  Paige,  63i,  2  L.  ed. 
780;  McGlanahan  v.  Porter,  10  Mo.  746;  Ayer  v. 
Spring,  9  Mass.  8;  Harrison  v.  Eldridge,  7  N.  J. 
L.  468;  Fleeeon  v.  Nicholson,  Walk.  (Miss.)  247; 
Sharp  v.  Pettit,  I  Yeates,  389;  Ingram  v.  Morris,  4 
Harr.  (Dei.)  Ill ;  Dayton  v.  Corser  (Minn.)  pmt,  80. 

The  law  is  settled  in  accordance  with  the  above 
cases  in  those  states  where  the  common-law  rule 
prevails;  and  if  the  husband  by  his  own  convey- 
ance cannot  defeat  the  wife^s  dower  this  cannot  be 
done  by  a  sale  on  execution  under  a  Judgment 
against  him. 

In  Harrison  v.  Eldridge,  8upra,  the  court  says 
the  law  is  conclusively  settled  to  this  effect  and 
that  in  fact  no  claim  to  the  contrary  was  made  ju 
that  case.  But  the  actual  point  decided  was  that 
the  rule  applied  to  an  execution  sale  under  a  Judg- 
ment on  a  bond  although  the  bond  was  secured  by 
a  mortgage  which  the  wife  had  signed. 

So  an  execution  sale  against  a  husband  of  his 
equity  of  redemption  from  a  mortgage  in  which 
the  wife  Joined  did  not  defeat  her  dower  rights 
where  a  third  person  paid  olf  the  mortgage.  Bar- 
ker V.  Parker,  17  Mass.  1)64. 

In  Ingram  v.  Morris,  supran  dower  was  allowed 
by  verdict  of  a  Jury-  against  a  judgment  entered 
(m  the  day  of  the  marriage. 

But  in  states  where  the  statutes  have  changed 
the  common-law  rule  so  that  the  husband  can  by 
his  conveyance  defeat  the  wife's  inchoate  right  of 
dower  Judicial  opinion  has  not  been  so  harmonious. 

Thus,  under  a  Mississippi  statute  under  which  a 
bona  fide  conveyance  by  the  husband  will  defeat 
the  wife^s  dower,  it  was  held  that  a  sale  on  execu- 
tion under  a  Judgment  against  him  would  not  de- 
feat it.    Gould  V.  Luckett,  47  Miss.  96. 

But  in  Pennsylvania  since  the  Act  of  1833,  under 
which  a  sale  by  the  husband  would  cut  off  the 
wife^s  dower  right,  it  was  held  that  a  sale  on  execu- 
tion against  a  tenant  in  tail  would  defeat  his  wife^s 
dower  right,  and  the  court  said  it  was  admitted  to 
be  so  in  respect  to  a  fee-simple  estate.  Blliott  v. 
Pearsall,  4  Pa.  L.  J.  157. 

And  in  Georgia  a  bond  for  title  given  by  the  hus- 
band was  held  to  defeat  the  wife's  dower  right. 
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By  the  English  law  the  right  to  dower  origi- 
nates on  the  marriage,  but  by  our  law  it  lakes 
its  origin  at  the  husband's  death.  Our  ances- 
tors did  not  think  it  expedient  tp  restrain  thai 
free  transfer  of  real  estate  which  the  interest 
of  the  community  requires;  and  for  this  rea- 
son the  law  has  given  to  the  wife  no  lien  or 
right,  legal  or  equitable,  to  the  husband's  es- 
tate during  his  lite.  Her  condition,  in  this  re- 
spect, is  like  that  of  her  husband's  children, 
or  other  heirs;  and  the  only  right  of  either  is 
to  such  estate  as  he  has  not  disposed  of.'*  The 
cases  cited  by  counsel  as  contrary  to  this  view 
are  clearly  clistinguishable  from  the  case  in 
hand.  The  first  of  these  cases  is  from  Ver- 
mont, where  a  similar  statutory  provision  ex- 
isted, (Thai/erv.  Thayer,  U  Vt.  107,  39  Am. 
Dec.  211,  but  in  that  case  the  decision  was 
placed  upon  the  ground  that  the  conveyance. 


But  in  this  state  the  Act  of  1806  allowed  the  hus- 
band to  convey  the  property,  and  the  Statute  of 
1842  had  further  expressly  provided  that  a  Judicial 
sale  should  bar  dower.    Aaron  v.  Bayne,  28  Ga.  107. 

In  North  Carolina  while  the  Act  of  1784  was  in 
force,  which  limited  the  wife^s  dower  right  to  lands 
of  which  the  husband  died  seised,  it  was  held  that 
such  right  was  defeated  by  a  sale  under  execution 
against  the  husband  in  bis  lifetime  although  the 
deed  was  not  made  until  after  his  death.  Den  v. 
Frew,  14  N.  C.  8, 28  Am.  Dec.  708, 

On  the  other  hand,  it  was  finally  decided,  after 
much  uncertainty,  that  in  case  of  a  sale  after  his 
death  although  under  execution  levied  during  his 
lifetime,  dower  was  not  barred.  Frost  v.  Etber- 
idge,  12  N.  C.  80. 

This  decision  overruled  Hodges  v.  McCabe,  10  N. 
C.  78.  Both  these  cases  were  decided  by  a  majority 
of  the  court  against  dissent,  and  the  same  question 
bad  been  presented  in  Winstead  v.  Winstead,  2  N.  C. 
243,  ill  which  a  special  case  was  made  up  by  Judges 
who  were  divided  in  opinion,  but  the  case  went  off 
without  any  decision  although  the  Judge  who  was 
originally  opposed  to  the  claim  of  dower  in  that 
case  was  inclined  to  the  other  opinion  before  the 
case  was  disposed  of. 

As  to  Judgments  rendered  before  marriage  the 
rule  is  clear  and  uniform  that  a  dower  right  is  sub- 
ject thereto.  Trustees  of  Poor  of  Queen  Anne^ 
County  V.  Pratt,  10  Md.  6;  Lane  v.  Qover,  3  Harr.  &' 
McH.  304;  Bobbins  v.  liobbins,  8  Blackf .  174;  Eice- 
man  v.  Finch,  79  Ind.  511;  Sauford  v.  McLean,  3 
Paige,  117, 3  L.  ed.  80,  23  Am.  Dec.  778. 

The  foreclosure  of  a  lien  for  the  purchase  price 
of  land  cuts  olf  the  right  of  dower.  Bisland  v. 
Hewett,  11  Smedes  &  M.  164. 

And  an  attachment  of  land  before  marriage  fol- 
lowed by  sale  under  execution  issued  on  the  Judg» 
mcnt  rendered  after  marriage  defeats  dower. 
Brown  v.  Williams.  31  Me.  408. 

Under  the  Tennessee  statutes,  which  gave  a  wife 
dower  only  in  lands  of  which  the  husband  died 
seised,  the  court  very  emphatically  denied  a  claim 
of  the  husband^s  creditors  to  be  preferred  to  the 
widow^s  dower  right  and  gave  her  claim  priority. 
Combs  V.  Young.  4  Yerg.  218, 26  Am.  Dec.  225. 

So  in  Illinois  a  sale  by  an  administrator  for  the 
husband^s  debts  will  not  defeat  dower.  Sisk  v. 
Smith.  6  IlL  508. 

Under  the  present  Indiana  statute  the  wife^s  in- 
terest in  one  third  of  the  land  which  the  statute 
gives  in  lieu  of  dower  vests  at  once  on  a  sale  of 
the  other  two  thirds  under  execution.  Mansur  v. 
Hlnkson,  94  Ind. 396;  Taylor  v.  Stockwell,  66  Ind.  fiO'i. 

Adverse  possession  *tf  the  husband^s  lands. 
Adverse  occupation  of  land  during  the  life  of  the 
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which  was  without  any  valuable  consideration,  I 
was  intended  not  only  to  defeat  the  wife  of 
her  dower,  but  to  secure  to  the  grantor  the 
possession, use  and  control  of  the  property  dur- 
ing his  life.  Both  in  that  case  and  the  case 
in  24  Vt  824,  {Jenny  v.  Jenny,)  the  possession 
was  in  the  husband  at  the  time  of  his  death. 
The  case  of  Brewer  v.  OojineU,  11  Humph. 
500,  was  placed  upon  a  statute  which  declared 
that  any  sale  with  intent  to  defeat  the  widow 
of  dower  should  be  void.  Other  cases  cited 
by  counsel  were  decided  in  states  where  the 
common-law  rule  had  not  been  changed,  and 
the  concurrence  of  the  wife  was  -necessary  to 
devest  dower. 

2.  The  court  below  held  that,  even  if  part 
of  the  purchase  money  of  this  property  had 
been  paid  in  good  faith  by  the  grantee,  he  ac- 


quired no  title  if  the  note  for  the  remainder 
was  not  paid  before  the  grantor's  death.  The 
charge  on  this  point  was  as  follows:  "  If 
George  N.  Flowers,  during  the  lifetime  of  his 
father,  John  Y.  Flowers,  had  in  good  faith 
paid  this  purchase  money.  $6,500, — $1,000  at 
the  beginning,  and  $4,500  afterwards, — then 
the  title  would  have  been  transferred  to 
him,  so  that  it  would  not  have  been  in  John 
Y.  Flowers  at  his  death,  unless  it  might  have 
been  disregarded  on  account  of  some  fraud 
against  the  widow  by  the  parties  involved  in 
that  title.  That  I  do  not  charge  you  at  this 
time,  but  I  may  do  so  before  I  get  through. 
Then,  if  that  had  been  the  case,  he  would 
stand  as  the  possessor,  as  I  say.  without  more, 
and  the  title  would  be  in  him  at  the  death  of 
John  Y.  Flowers.     But  if  you  should  believe 


husband  cannot  affect  the  rights  of  the  widow. 
She  cannot  be  prejudiced  by  his  laches.  Williams 
V.  WUliams,  6  L.  R.  A.  687, 89  Ky.  881;  Winters  v.  De- 
Turk,  7  L.  It.  A.  1558,  133  Pa.  380:  Holing  v.  Clark 
(Iowa)  Oct.  16, 1891. 

In  Durham  v.  Angier,  20  Me.  242,  there  had  been 
an  adverse  holding  for  over  twenty  years  before 
the  husband^s  death,  and  the  widow  was  allowed  to 
recover. 

In  Hart  v.  McCoilum,  28  Ga.  478,  the  husband  had 
been  disseised  for  twenty-three  years  at  the  time 
of  his  death.  The  court,  in  its  opinion,  said:  '*The 
mere  failure  of  the  husband  to  sue  for  lands  of 
which  he  was  once  legally  seised  during  coverture, 
until  the  Statute  of  Limitations  attaches  against 
him,  does  not  exclude  the  wif e^  right  to  dower  In 
said  lands,— a  right  which  she  may  assert  when  she 
becomes  discovert." 

To  the  same  effect  is  Moore  v.  Frost,  3  N.  H.  126. 

It  is  not  barred  by  seven  years  adverse  possession 
with  color  of  title  and  payment  of  taxes  under  the 
Illinois  Act  of  1889.  Brian  v.  Melton,  125  III.  647; 
Miller  v.  Pence,  132  111.  149. 

In  case  of  the  husband^s  absence  for  seven  years 
without  being  heard  from,  under  oircumstauoes 
raising  a  presumption  of  death,  her  right  accrues 
at  the  end  of  that  period  and  the  statute  then  be- 
gins to  run  against  her.  Whiting  v.  Nicholl,  46  III. 
230. 

As  to  lands  sold  for  taxes. 

The  Missouri  Statute  of  1889, 1 4626,  provides  that 
**no  act,  deed,  or  conveyance  executed  or  per- 
formed by  the  husband  without  the  assent  of  the 
wife  .  .  .  and  no  judgment  or  decree  confessed  by, 
or  recovered  against  him,  and  no  laches,  default^ 
covin,  or  crime  of  the  husband,  shall  prejudice  the 
right  and  interest  of  the  wife.'*  Under  this  statute 
an  inchoate  right  of  dower  is  not  cut  off  by  a  sale 
of  the  husband^s  laud  for  taxes,  the  tax  proceeding 
not  being  strictly  in  rem,  Blevins  v.  Smith,  13  L. 
R.  A.  441. 104  Mo.  583. 

An  inchoate  right  of  dower  is  not  defeated  by  a 
tax  sale  when  the  Uens  for  taxes  attached  to  the 
dower  rights  had  become  llxed  by  the  concurring 
facts  of  marriage  and  the  husband^s  seisin.  Shell 
V.  Duncan,  5  L.  K.  A.  821, 81 8.  C.  547.  See,  further, 
the  note  to  Blevins  v.  Smith  (Mo.)  13  L.  tl.  A.  441. 

Aa  to  lands  dtdieated  or  condemned  to  the  pvMic  use. 

Says  Lord  Coke:  ''Of  a  castle  that  is  maintained 
for  the  necessary  defense  of  the  realm  a  woman 
shall  not  be  endowed,  because  it  ought  not  to  be  di- 
vided, and  the  public  shall  be  preferred  before  the 
private."  "Here,"  says  Scribner,  "we  see  shadowed 
forth  the  principle  upon  which  the  courts  at  a  later 
day  have  proceeded  in  holding  the  inchoate  right 
of  dower  extinguished  in  lands  appropriated,  ac- 
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cording  to  the  forms  of  law,  to  the  uses  of  the  pub- 
lic."   1  Scribner,  Dower.  576. 

In  Gwynne  v.  Cincinnati,  3  Ohio,  24,  the  husband 
of  the  plaintiff,  and  other  property  owners,  agreed 
to  open  up  a  street  with  a  space  therein  for  a  mar- 
ket, and  accordingly  the  city  opened  the  street  and 
created  a  market  house,  and  thereafter  .the  widow 
petitioned  for  dower.  It  was  held  she  was  not  en- 
titled to  dower  in  the  land  occupied  by  the  market 
house;  that  the  case  then  in  hand  could  not  be  dis- 
tinguished from  those  where  property  had  been 
condemned  for  public  use. 

A  widow  is  not  dowable  in  lands  which  have  been 
appropriated  to  public  use  by  the  exercise  of  the 
right  of  eminent  domain  during  the  life  of  the  hus- 
band, or  in  land  which  he  dedicated  to  uses  purely 
public,  as  tor  markets,  streets,  parks,  and  the  like. 
French  v.  Lord,  60  Me.  637. 

A  wlfe^s  inchoate  right  of  dower  is  defeated  by 
condemnation  of  lands  to  public  use;  and  no  com- 
pensation need  be  made  her.  Moore  v.  New  York, 
8  N.  Y.  110,  60  Am.  Dec.  473;  Duncan  v.  Terre 
Haute.  86  Ind.  106;  Wheeler  v.  Khrtland,  27  N.  J. 
Eq.  534;  Re  Central  Park  Extension,  16  Abb.  Pr.  56. 

In  Bonner  v.  Peterson,  44  TU.  253,  it  is  held  that 
her  dower  tight  in  the  land  is  cut  off  but  trans- 
ferred to  the  proceeds. 

In  Re  Central  Park  Extension,  supra^  the  court, 
referring  to  Moore  v.  New  York,  supra,  said:  ''It 
might  have  been  added  to  that  case  that  the  right 
was  transferred  from  t  he  land  to  the  money  re- 
ceived from  the  land." 

In  Nye  v.  Taunton  Branch  R.  Co.,  113  Mass.  277, 
after  the  husband  had  purchased  and  improved 
property,  it  was  sold  under  execution,  and  after 
passing  through  several  hands  it  was  conveyed  to 
a  railroad  company  by  a  common  warranty  deed 
with  no  restrictions  as  to  the  use  of  the  property 
which  was  in  fact  used  by  the  railroad  company 
for  depot  and  station  purposes.  The  demand  for 
dower  was  resisted  on  the  ground  that  it  was 
barred,  because  the  property  had  been  taken  for 
public  use.  The  defense  was  overruled  and  the 
court  made  a  distinction  between  property  ac- 
quired by  the  power  of  eminent  domain  and  by 
purchase. 

But  in  the  recent  case  of  Venable  v.  Wabash  W. 
R.  Co.  (Mo.),  ante,  68,  a  voluntary  conveyance  ex- 
pressly limited  for  railroad  purposes  was  held  as 
effectual  as  a  condemnation  by  eminent  domain  to 
defeat  the  dower  right  of  the  grantor^s  wife  al- 
though she  did  not  Join  the  conveyance. 

As  to  provision  of  will  in  lieu  of  dower,  see  Cal- 
lahan V.  Robinson,  3  L.  B.  A.  497,  and  note^  30  S.  C. 
249. 

As  to  antenuptial  conveyance,  see  Dudley  v. 
Dudley,  8  L.  R.  A.  814,  and  note,  76  Wis.  567. 

A.  P.  W. 


80 


Minnesota  Supreme  CorRT 


Nov.. 


from  the  evidence  tbat  that  Dole  was  not  paid 
during  the  lifetime  of  John  Y.  Flowers,  then, 
so  far  as  that  goes,  it  would  not  convey  to  him 
such  title  as  might  be  consummated  by  the 
payment  of  the  purchase  money."  From 
what  we  have  said  in  the  preceding  division 
of  this  opinion,  it  will  be  seen  that  the  right 
to  dower  in  this  case  turns  upon  the  question 
of  a  real,  as  distinguisbable  from  a  merely 
colorable,  sale  and  conveyance;  and,  this  being 
so,  it  does  not  matter  whether  the  whole  of  the 
purchase  money  was  paid  in  the  lifetime  of  the 
husband  or  not.  If  the  sale  was  real,  and  the 
purchase  money  was  in  fact  due  and  owin^  by 
the  purchaser  as  a  bona  fide  debt  against  him, 
4ower  would  be  as  effectually  barred  as  if  all 
the  purchase  money  had  been  paid.  In  Day 
▼.  Solomon,  40  Ga.  32,  where  the  land  was  not 
paid  for,  and  it  was  held  that  dower  was  not 
barred,  there  was  not  merely  a  failure  to  pay, 
but  there  was  no  conveyance  of  the  title,  the 
purchaser  holding  under  a  t)ond  to  convey.  It 
was  held,  therefore,  that  tbe  husband,  at  the 
time  of  his  death,  had  a  perfect  legal  title. 

8.  It  was  further  alleged  as  error  that  the 
•court  allowed  the  applicant  for  dower  to  read 
in  evidence  the  will  of  John  Y.  Flowers,  over 
objection  that  the  same  was  irrelevant.  This 
will  provided  for  the  payment  of  the  testator's 
debts;  that  his  executors  should  sell  at  public 
outcry,  after  advertisement,  all  his  property, 
real  and  personal,  and  collect  all  his  notes  and 
accounts;  and  that  proceeds  arising  from  the 
sale  of  the  property  and  money  collected  on 
the  notes  and  accounts,  after  the  payment  of 


the  debts,  should  be  divided  equally,  share  and 
share  alike,  between  the  six  children  of  testa- 
tor, of  whom  George  N.  Flowers  was  one. 
George  N.  was  appointed  executor.  It  was  con- 
tended that  the  will  was  relevant  testimony  to 
show  that  the  widow  was  ignored,  and  that 
John  Y.  Flowers,  at  the  time  of  its  execution, 
was  endeavoring  to  defeat  his  wife  of  all  inter- 
est in  bis  estate,  and  using  George  N.  Flowers 
to  carry  out  his  plans,  in  reply  to  this  it  is 
enough  to  say  that  if  the  huslmnd,  as  we  have 
shown,  had  a  legal  right  to  intend  the  defeat 
of  dower,  and  to  effectuate  the  intention  by  an 
actual  and  real  conveyance,  a  will  subse- 
quently executed,  in  which  he  made  nc  pro- 
vision for  the  wife,  would  throw  no  light  on 
the  present  controversy,  which  is  simply 
whether  the  conveyance  was  real  or  only  color- 
able and  pretended. 

4.  Error  is  also  assigned  upon  the  admission 
of  testimony  relating  to  family  disturlMDces 
between  the  husband  and  the  wife  and  between 
her  and  one  of  his  children  by  a  former  mar- 
riage. As  tending  to  show  a  motive  for  en- 
deavoring to  defeat  dower  without  parting  with 
dominion  and  real  ownership,  we  think  this 
testimony  was  relevant.  As  the  case  is  to  go 
back  for  a  new  trial,  it  is  unnecessary  to  enter 
into  a  discussion  of  the  evidence.  What  has 
t)een  said  disposes  of  the  material  questions 
presented  by  tbe  record.  For  the  reasons 
stated,  we  think  the  court  erred  in  not  grant- 
ing a  new  trial. 

Judgment  reveraed. 
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*  1  •  The  inchoate  eonting^ent  interest  of 
a  husband  or  wife  in  real  estate  owned 
by  the  other,  flxod  by  the  terms  of  Gen.  Laws 
1889,  chap.  46,  subchap.  3,  §  64,  and  commonly 
caMed  tbe  "dower  riffht,"  is  not  devested  by  a 
transfer  of  title  from  the  owner  of  the  property 
to  a  purchaser  at  an  execution  Bale  founded  upon 
a  jud^rment  against  such  owner. 

2.  Certain  assignments  of  error  consid- 
ered and  disposed  of. 

(November  29, 1892.) 

CROSS-APPEALS  from  a  Judgment  of  the 
District  Court  for  Ramsey  County  entered 
in  an  action  brought  to  set'  aside  a  judgment 
obtained  against  Slay  I.  Dayton,  deceased,  and 
to  vacate  the  sale  of  certain  real  estate  which 
was  sold  under  tbe  execution  issued  thereon, 
wbich  judgment  refused  to  set  aside  tbe  sale 
but  charged  tbe  property  with  the  husband's 
right  of  curtesy.     sAfflrmed. 

*Headnotes  by  Coluns,  J. 


The  facts  are  stated  in  the  opinion. 
Messrs.  Lyman  C.  Dayton,  E.  F.  Ijane 
and  Oeorffe  S.  Enele  for  plaintiffs. 
Messrs .  Hahn  &  Hawley  for  defendants. 

Collins.  </. ,  delivered  the  opinion  of  tbe 
court: 

Tbese  were  <  ross-appeals  from  the  same 
judgment.  The  facts  were  ihat,  under  and  by 
▼irlue  of  an  execution  duly  issued  upon  a 
judgment  obtained  by  tbese  defendants  against 
one  May  L  Dayton,  certain  real  property  was 
levied  upon  and  sold  in  January,  1891.  These 
deTendants  became  the  purchasers  at  such  ex- 
ecution sale,  and  there  was  no  redemption. 
At  tbe  time  of  the  rendition  of  the  judgment 
the  debtor  was  the  wife  of  this  plaintiff,  and 
so  remained  until  her  death  in  June,  1891.  In 
the  case  at  bar,  which  was  brought  to  haye  set 
aside  and  vacated  both  the  judgment  and  the 
sale  for  reasons  which  need  not  be  stated,  and 
also  to  have  determined  the  rights  of  the  par- 
ties in  the  real  property  so  sold,  the  trial  court 
refused  to  interfere  with  either  the  judgment 
or  the  sale,  but  did  adjudge  that  the  property 
passed  to  the  defendants  at  the^le,  subject  to 
the  inchoate  and  contingent  right  of  tbe  debt- 
or's husband,  the  plaintiff,  under  the  provisions 
of  the  Probate  Code,  and  that  upon  her  death 


Note.— The  subject  of  dower  is  presented  in  aev- 
eral  important  phases  by  this  case  and  tbe  two  im- 
mediately preceding. 
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See  as  to  effect  of  execution  as  well  as  of  other 
acts  of  the  husband  or  his  creditors,  the  WfU  to  the 
case  next  preceding-. 
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be  became  seised  in  fee  of  an  undivided  one 
tbird  of  the  same.    It  is  this  feature  of  the 
judgment  which  has  been  assailed  by  defend- 
ants' assignments  of  error,  while  the  contention 
•of  plaintiff  in  his  appeal  is  that  the  court  erred 
in  various  rulings  made  upon  the  trial,  and  in 
its  determination  that  the  defendants  became 
the  owners  of  an  undivided  two  thirds  of  the 
property  on  the  expiration  of  the  period  of  re- 
demption, or  acquired  any  interest  whatever. 
Naturally  the  defendants'  appeal  should  be 
first  disposed  of,  and  the  inquiry  is  whether 
the  inchoate  and  contingent  interest  of  a  hus- 
band or  wife  in  the  real  property  of  the  other, 
as  fixed  by  Gen.  Laws  1889,  chap.  46,  subchap. 
3,  §  64,  is  swept  away  and  destroyed  by  a  sale 
•on  execution,  issued  upon  a  judgment  rendered 
during  coverture  against  the  husband  or  wife 
alone.    The  statute,  which  was  but  a  re-enact- 
ment of  Gen.  Stat.  1878.  chap.  46,  §  3,  pro- 
vides:   "Sec.  64.  Such  surviving  husband  or 
wife  shall  also  be  entitled  to  and  shall  hold  in 
fee  simple,  or  by  such  inferior  tenure  as  the 
•deceased  was  at  any  time  during  coverture 
seised  or  possessed  thereof,  one  equal  undivided 
one  third  (i)  of  all  other  lands  of  which  the  de- 
ceased was  at  any  time  during  coverture  seised 
or  possessed,  free  from  any  testamentary  or 
other  disposition  thereof  to  which  such  sur- 
vivor shall  not  have  assented  in  writing,  but 
subject,  in  its  just  proportion  with  the  other 
real  estate,  to  the  payment  of  such  debts  of  the 
deceased  as  are  not  paid  from  the  personal 
estate."    The  remainder  of  the  section  need 
not  be  quoted,  as  it  has  no  bearing  on  the  case. 
When  speaking  of  this  language  in  Re  Raitsch, 
35  Minn.  291,  it  was  said  that  the  provisions  of 
the  statute  for  the  widow  in  the  real  estate  of 
her  deceased  husband  were  rather  in  the  nat- 
ure of  an  enlargement  than  an  abolishment  of 
dower,  and  that  this  inchoate  right  * '  is  of  the 
iiame  general  nature  as  inchoate  right  of  dower 
at  common  law."    Although  having  reference 
to  the  rights  of  a  surviving  wife,  these  views 
3xe  equally  as  pertinent  and  applicable  to  a 
case  like  this,  where  the  statutory  rights  of  a 
surviving  husband  are  being  considered;  hence 
his  rights  are  analogous  to,  and  of  the  same 
general  nature  as,  inchoate  right  of  dower  at 
common  law.     it  hardly  seems  necessary  to 
cite  authorities  to  the  proposition  that  at  com- 
mon law  a  wife  could  not  be  deprived  of  her 
dower  rights  in  the  real  estate  of  her  husband 
through  a  sale  upon  execution  under  a  judg- 
ment obtained  against  him  subsequently  to  the 
marriage,  but  thev  may  be  found  collected  in 
5  Am.   &  Eng.  ^ncyclop.   Law,  920.    And 
from  an  examination  of  the  statute  it  would  be 
impossible  to  conclude  that  a  radical  change  in 
this  matter  had  been  wrought  by  it.     There  is 
nothing  to  indicate  an  intent  to  reduce  or 
diminish  the  inchoate  rights  of  a  survivor;  but, 
upon  the  other  hand,  the  rule  of  the  common 
law  as  to  dower  rights  has  been  emphasized  by 
this  legislation;  for,  in  addition  to  providing 
that  such  survivor  shall  hold  in  fee  simple,  or 
by  such  inferior  tenure  as  the  deceased  had  or 
held,  an  equal  undivided  one  third  of  all  lands 
of  which  the  deceased  was  at  any  time  during 
coverture  seised  or  possessed,  it  was  expressly 
declared  that  such  holding  should  be  free  from 
any  testamentanr  or  other  disposition  to  which 
the  survivor  had  not  assented  in  writing,  sub- 
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ject,  however,  in  its  just  proportion  with  other 
real  estate,  to  the  payment  of  such  debts  of 
the  deceased,  as  cannot  be  paid  out  of  the  per- 
sonal estate.    The  plain  meanin^c  of  this  statute 
is  that  neither  husband  nor  wife  can  be  de- 
vested of  the  statutory  right  or  interest  in  the 
real  property  of  the  other  without  having  con- 
sented in  writing.    Every  disposition  of  such 
real  estate  is  covered  by  the  language,  and  it 
is  evident  that,  even  if  the  words  **  or  other 
disposition"  were  required  to  render  the  prohi- 
bition sufficiently  certain,  all  doubt  has  been 
removed  by  their  use.    This  language  is  broad 
and  explicit  enough  to  cover  and  include  any 
transfer  of  title  or  disposition  of  the  estate  by 
execution  sale.     Husband  and  wife  are  given 
absolute  protection  as  to  the  acts  of  either  in 
respect  to  this  statutory  right  or  interest,  and 
the  statute  must  not  be  so  construed  as  to  place 
it  in  the  power  of  a  simple  judgment  creditor 
to  defeat  its  purpose.    If  this  were  permitted, 
the  husband  or  wife  could,  through  conniv- 
ance with  a  spurious  creditor,  easily  circum- 
vent the  statute,  and  by  means  of  an  execution 
sale  wipe  out  a  right  or  interest  which  has  been 
granted  with  great  care  and  certainty.     Again, 
such  a  construction  would  authorize  the  sale 
of  an  interest  in  real  property  which  the  debt- 
or was  unable  to  turn  out  in  satisfaction  of  the 
debt  or  to  dispose  of  in  any  manner.     No  stat- 
ute should  be  interpreted  so  as  to  permit  that 
to  be  done  by  indirection  which  cannot  be  ac- 
complished by  direct  means.    Nor  do  the  stat- 
utory provisions  iff  regard  to  judgments  and 
execution  sales  have  any  bearing  upon  those 
found  in  the  Probate  Code  in  reference  to  the 
title  to  real  property  by  descent.    By  section 
277,  chap.  66.  Gen.  Stat.  1878.  a  duly  docketed 
judgment  is  declared  to  be  a  lien  on  the  real 
property  of  the  debtor  for  a  certain  period  of 
time;  and  by  sectioi)  822  the  sheriff's  certificate 
on  execution  sale,  if  properly  proved  or  ac- 
knowledged and  recorded,  operates,  upon  the 
expiration  of  the  period  of  redemption,  as  a 
conveyance  of  the  judgment  debtor's  right, 
title,  and  interest  in  the  estate,  and  nothing 
more.     There  is  nothing  in  either  of  these  sec- 
tions indicating  that  the  sale  is  not  made  sub- 
ject to  the  inchoate  contingent  interest  of  the 
husband  or  wife.    Under  statutes  similar  to 
our  own  it  has  been  held  repeatedly  that  the 
inchoate  right  to  dower  attaches  at  the  mo- 
ment the  husband's  interest  in  the  realty  be- 
comes fixed,    during  coverture,   so    that  his 
creditors  cannot  by  any  proceeding  against 
him  impair  or  destroy  the  nght.     7'ate  v.  Jap, 
81  Ark.  576;  Nance  v.  Hooper,  11  Ala.  552 ; 
McMahon  v.  RusseU,  17  Fla.  698;  Wright  v. 
Tichenor,  104  Ind.    185;    8isk    v.   SmitK    6 
HI.  503;  Sutherland  v.  Sutherland,  69  111.  481; 
Grady  Y,  McCorkle,  57  Mo.  172;  Gould  v.  Luek- 
ett,  47  Miss.  96.    A  later  decision — Stewart  v. 
Bow,  50  Miss.  776 — that  a  sale  under  legal  pro- 
cess of  a  wife's  land  defeats  the  husband's 
right  of  curtesy  is  based  upon  the  statute  in 
regard  to  this  right.    As  section  64,  svpra, 
provides  that  the  statutory  interest  in  question 
shall  be  "subject,  to  its  just  proportion  with 
the  other  real  estate,  to  the  payment  of  such 
debts  of  the  deceased  as  are  not  paid  from  the 
personal  estate,"  it  has  been  urged  as  a  strong 
reason  for  adopting  the  views  of  defendants' 
counsel  that   the   creditor  who   neglects   to 
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prosecute  his  claim,  and  upon  the  decease  of 
the  debtor  flies  the  same  in  the  probate  court, 
has  a  lien  upon  the  entire  estate,  and  may  have 
it  sold  to  satisfy  his  claim,  free  from  the  statu- 
tory right  or  interest,  thus  having  an  advan- 
tage over  the  diligent  creditor  who  procures  a 
ludgment  and  makes  sale  upon  execution  dur- 
mg  the  lifetime  of  the  debtor;  but  this  line  of 
argument  has  no  real  merit.  If  title  to  real 
property  has  been  devested  during  lifetime  by 
sale  on  execution,  it  is  evident  that  a  general 
creditor  has  no  enforceable  claim  upon  that 
part  of  the  same  appropriated  by  statute  to  the 
surviving  husband  or  wife,  for  it  was  held  in 
Goodwin  v.  Kumm^  48  Minn.  403,  that  only  the 
interest  of  the  wife  in  the  lands  owned  by  her 
husband  at  his  decease — and  consequently  a 
part  of  his  estate — could  be  rendered  subject 
to  his  df  bts.  The  statute  may  be  inconsistent 
in  some  respects,  and  present  practical  difficul- 
ties, but  the  iien  or  claim  of  the  general  cred- 
itor upon  the  statutory  right  or  interest  of  the 
survivor  is  not  without  limit  or  qualification; 
and  whatever  this  lien  or  claim  may  be,  and  to 
what  extent  it  may  be  satisfied  out  of  the  stat- 
utorv  right  or  interest,  is  to  be  first  determined 
in  the  probate  court,  in  case  the  personal 
estate  be  insufficient  to  satisfy  the  debts  of  the 
deceased.  This  disposes  of  defendants'  ap- 
peal, and  we  proceed  to  a  brief  consideration 
of  such  assignments  of  error  made  by  plain- 
tiff's counsel  as  need  be  mentioned. 

The  issue  of  law  which  would  have  been 
raised  if  counsel  had  been  allowed  to  interpose 
a  demurrer  to  the  amended  answer  was  pre- 


cisely the  issue  determined  upon  the  trial  in 
plaintiff's  favor,  and  which  we  have  Just  held 
to  have  been  correctly  decided.  There  are^ 
several  reasons  why  the  court  was  justified  in 
its  ruling,  but  it  is  enough  for  us  to  say  that 
the  plaintiff  was  not  prejudiced  bj  it. 

The  ruling  on  plaintiff's  application  for  a 
continuance,  based  solely  on  the  ground  that 
the  issue  was  not  made  until  after  the  first  day 
of  the  term,  was  correct.  The  pleadings  were 
filed  and  served  in  strict  accordance  with  a 
stipulation  in  which  it  was  agreed  that  the  case 
should  be  tried  at  the  March  term  of  tbe- 
court,  but  not  earlier  than  the  20th  day  of  the 
month. 

The  contention  that  testimony  should  have 
been  received  as  to  an  oral  agreement  between 
plaintiff  and  his  wife  that  she  should  receive 
and  hold  the  title  to  the  property  herein  in- 
volved in  trust  for  him  has  no  merit.  Conced- 
ing, even,  that  such  testimony  would  have 
been  admissible  under  any  circumstances,  it 
appeared  from  the  testimony  of  the  plaintiif 
himself,  in  immediate  connection  with  the  rul- 
ings by  which  this  oral  testimony  was  excluded, 
that  the  trust  agreement  had  been  reduced  to- 
writing,  and  counsel  reserved  the  right  to  offer 
the  instrument  in  evidence  later  on.  It  was 
not  produced,  nor  was  attempt  made  to  put  it 
in  evidence,  until  after  the  case  was  closed.  A 
motion  to  reopen  for  the  purpose  of  putting^ 
the  document  in  evidence  was  then  denied  up- 
on the  ground  that  the  case  was  closed,  and  no- 
exception  was  taken  to  the  ruling. 

As  to  both  parties  the  judgment  is  affirmed^ 
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Sentencing^  a  person  to  imprisonment 
for  life  does  not  cast  the  descent  to 


his  estate  under  Rtatutes  fixinfr  tbe  tfme  at 
whioh  descent  shall  be  oast  at  a  person^s  death. 

(May  24,1882.) 

ERROR  to  the  District  Court  for  Llano 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  pos- 
session of  certain  real  estate.    Afflrmed. 


NoTB.—  CixyQ  death  in  Untied  States, 

Civil  death  is  the  state  of  a  person  who,  thoufrh 
posseasinff  natural  life,  has  lost  all  his  civil  rights 
and  as  to  them  is  considered  as  dead.  Bouvier, 
Law  Diet  title  Death, 

Lord  Coke,  in  Ck).  Litt.  190  a,  says:  "'Besides  men 
attainted  in  a  pnemunlre,  every  person  that  is  at- 
tainted of  high  treason,  petit  treason,  or  felony,  is 
disabled  to  bring  any  action,  for  he  is  extra  legem 
•poaittu,  and  is  accounted  in  law  dvilUer  mortuusy 
Of  this  passage  Chancellor  Kent  said  that,  as  was 
seen  by  comparison  with  other  passages,  it  was  not 
to  be  taken  in  the  full  latitude  of  expression,  and 
he  declared  that  dvil  death  was  confined  to  the  oases 
of  persons  professed,  or  who  have  abjured  the 
realm  or  been  banished  by  statute  or  prooees  of  law. 
Platner  v.  Sherwood,  6  Johns.  Ch.  118, 2  L.  ed.  73. 

Civil  death  involved  a  total  extinction  of  the 
civil  rights  and  relations  of  the  party,  so  that  he 
could  neither  take  nor  hold  property,  but  his  es- 
tate passed  to  his  heirs,  as  though  he  were  really 
dead,  or  was  forfeited  to  the  crown.  Of  this  kind 
ivere  the  cases  of  monks  professed,  and  abjuration 
of  the  realm.  Profession  was  a  creation  of  the 
ecclesiastical  law,  and  the  relinquishment  of  the 
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estate  was  voluntary:  this  species  of  civil  death 
terminated  when  popery  was  abolished  In  England- 
Abjuration  of  the  realm  was  abolished  by  Stat- 
ute of  21  Jac  I.  chap.  28.  See  opinion  of  Veazey, 
J.,  in  Baltimore  v.  Chester,  58  Vt.  315,  38  Am.  Sep. 
©77. 

Civil  death  involved  also  an  incapacity  to  hold 
property,  or  to  sue  in  the  king's  courts,  attended 
with  forfeiture  of  the  estate  and  corruption  of 
blood;  and  the  king  took  the  property  to  the  ex> 
elusion  of  the  heirs.  Jackson  v.  Catlin^2  Johns. 
282, 8  Am.  Dec.  415. 

Crimes  in  Vermont  do  not  work  a  forfeiture  of 
the  estate,  or  corruption  of  blood,  and  therefore  in 
the  case  of  one  convicted  for  crime  there  is  lacking 
that  taint  which  constituted  at  the  oomlcnon  law 
one  of  the  essential  elements  of  civil  death.  Balti- 
more v.  Chester,  supra. 

The*  Statute  of  54  Geo.  III.,  chap.  45,  abolished 
forfeiture  of  lands  on  corruption  of  blood  In 
every  case  except  treason,  petit  treason,  and  mur- 
der. 

And  by  the  Statute  of  83  &  84  Vict.  chap.  23,  the 
whole  doctrine  of  attainder,  corruption  of  blood 
and  forfeiture,  except  forfeiture  consequent  on 
outlawry,  was  swept  away. 
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The  facts  are  stated  in  the  commissioDer's 
opinion. 

Mr,  W.  S.  Maxwell  for  plaintiffs  in  error. 


%  J,y  filed  tbe  following  opinion: 
This  action  was  brought  by  tne  plaintiffs  in 
error  against  the  defendant  in  error  to  try  title 
to  and  to  recover  a  certain  tract  of  land  in 
Llano  county,  Tex.  They  claim  the  land  as 
beirs-at-law  of  their  son,  one  C.  C.  Davis,  who 
was  duly  convicted  in  the  district  court  of  the 
above-named  coimty,  and  sentenced  to  the 
state  penitentiary  for  the  term  of  his  natural 
life.  They  contend  that  this  conviction  ren- 
dered C.  C.  Davis  cimliter  martuus,  and  cast 
descent  upon  his  heirs.  He  is,  however;  still 
alive  in  fact,  and  undergoing  the  life  sentence 
in  the  penitentiary.  The  land  belonged  to  him 
at  the  time  of  his  conviction,  and  he  was  and 
is  an  unmarried  man,  and  has  no  children. 
The  defendant  claims  title  to  the  land  under  a 
purchase  at  an  execution  sale  upon  a  judgment 
of  a  justice  court  which  was  rendered  against 
C.  C.  Davis  in  a  suit  instituted  against  him 
after  his  conviction  and  incarceration  in  the 
penitentiary.  It  is  alleged,  however,  in  the 
petition  that  this  judgment  and  the  execution 
sale  are  null  and  void  for  the  want  of  service 
of  process  upon  the  defendant  in  said  suit. 
Upon  the  foregoing  state  of  the  case,  the  court 
below  sustained  a  general  demurrer  to  the  pe- 
tition of  tbe  plaintiffs,  and  dismissed  their 
suit.  Tbe  plaintiffs  seek  to  recover  the  land 
in  their  own  right,  and  not  for  or  on  behalf  of 
C.  C.  Davis.  They  have  sued  out  a  writ  of 
error,  and  have  assigned  as  error  the  action  of 
the  court  in  sustaining  the  demurrer. 

The  question  presented  for  our  determina- 
tion is  one  of  first  impression  in  this  state,  if  it 
can  be  deemed  a  question  at  all,  in  view  of  the 
Bill  of  Rights  and  our  statutory  provisions 
which  relate  to  descent  and  distribution,  admin- 
istrators and  wills,  and  the  probate  thereof. 


etc.  Attainders,  outlawry,  deprivation  of  prop- 
erty except  by  due  process  of  law,  and  the 
corruption  of  blood  or  forfeiture  of  estate,  as  a 
result  of  conviction  of  crime,  are  expressly 
prohibited  by  the  organic  law.  Const,  art.  1, 
§§  10,  19-21.  Section  21  declares  that  "  no 
conviction  shall  work  a  corruption  of  blood  or 
forfeiture  of  estate,  and  the  estates  of  those  who 
destroy  their  own  lives  shall  descend  or  vest  as 
in  case  of  natural  death."  This  provision  is 
invoked  by  the  plaintiffs  in  error,  but  it  aids 
their  case  no  further  than  a  declaration  that  a 
convict  may  either  inherit  himself  or  transmit 
inheritance.  It  does  not  attempt  to  determine  at 
what  time  the  descent  of  his  estate  shall  be  cast, 
but  excludes  this  idea  by  the  express  regulation 
concerning  the  estates  of  suicides.  In  any 
event,  it  most  certainly  does  not  declare  that  the 
estates  of  convicted  felons  shall,  upon  convic- 
tion, *'  descend  or  vest  as  in  case  of  natural 
death."  In  short,  we  find  nothing  in  the  Con- 
stitution to  support  the  position  of  the  plain- 
tiffs, but  much  that  might  warrant  an  opposite 
conclusion.  It  is  not  necessary,  however,  for 
us  to  determine  whether,  under  the  provisions 
of  the  Constitution  before  cited,  it  would  be 
within  the  power  of  the  Legislature  to  estab- 
lish a  rule  of  descent  as  contended  for  by  the 
plaintiffs,  in  cases  like  the  present,  for  tbe 
plain  reason  that,  so  far  as  we  are  aware,  the 
Legislature  has  not  yet  enacted  any  such  law. 
The  statutes  before  mentioned  are  too  numer- 
ous to  be  quoted,  but  an  examination  of  their 
provisions  will,  as  we  think,  inevitably  lead  to 
the  conviction  that,  whenever  these  statutory 
enactments  upon  the  subjects  aforesaid  speak 
of  death,  they  mean  the  natural  death  of  the 
person  whose  estate  or  testament  is  involved. 
Analogous  statutes  are  so  construed  in  similar 
cases  by  the  Court  of  Appeals  of  New  York 
and  the  Supreme  Court  of  Ohio.  As  our  stat- 
utes regulate  the  time  when  the  descent  is  cast, 
viz.,  when  the  ancestor  is  in  fact  dead,  we 


In  Frazer  v.  Fulcher,  17  Ohio,  200,  it  was  held  that 
one  sentenced  to  imprisonment  for  life  in  the 
penitentlary'was  not  civilly  dead,  and  that  tne  ap- 
pointment of  an  administrator  was  improper. 
Hitchcock,  X,  said:  *'If,  then,  we  rely  upon  the 
authority  of  CttanceUor  Kent,  there  is  no  principle 
of  the  common  law  by  which  a  man  in  the  situation 
of  Fraser  would  be  held  to  be  civilly  dead.  .  .  . 
It  has  been  suRgested,  however,  that  for  the  Legr- 
ialature  to  enact  that  the  estate  of  a  person  in  such 
situation  should  be  disposed  of  as  if  he  were  dead 
wouldlbe  a  violation  of  that  clause  of  the  Consti- 
tution which  declares  that  *no  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate.^ 
Whether  it  would  be  so  or  not,  depends  upon  the 
meaning  which  we  attach  to  the  word  ^forfeiture* 
as  used  in  this  connection.  To  me  it  seems  clear 
that  the  intention  of  the  convention  in  the  intro* 
duction  of  this  clause  was  to  Ruard  against  evils 
existing  in  the  country  from  which  many  of  our 
laws  are  derived." 

A  person  attainted  under  the  Act  of  Attainder 
of  1779  was  to  be  considered  as  civilly  dead.  Jack- 
son V.  Catlin,  2  Johns.  248,  3  Am.  Bee.  415. 

In  Troup  v.  Wood,  4<Johns.  Ch.  228, 1 L.  ed.  828,  it 
was  held  where  the  point  arose  incidentally  that 
every  person  convicted  of  felony  and  sentenced  to 
imprisonment  In  the  state  prison  for  life  is  civUdter 
mortuuB. 

But  in  Platner  v.  Sherwood,  6  Johns.  Gh.  118, 2 
L.  ed.  73,  this  point  was  the  material  one  in  issue*  i 
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and  the  chancellor,  condemning  his  former  posi- 
tion, held  that  a  person  convicted  of  felony  and 
sentenced,  prior  to  March  29, 1790,  to  imprisonment 
for  life,  was  not  civilly  dead,  and  his  estate,  there- 
fore, not  devested. 

The  '*maxim  of  HvUUer  mortuuti^  on  a  conviction 
for  felony,  does  not  apply"  in  Delaware,  and  an 
action  for  the  supportiand  maintenance  of  minor 
children  may  be  maintained  against  one  who  has 
been  convicted  of  the  crime  of  murder.  Cbunon 
V.  Windsor,  1  Houst.  (Del.)  148. 

A  person  found  to  be  an  habitual  drunkard  is  not 
civilly  dead  so  as  to  transfer  his  rights  and  respon- 
sibilities to  his  trustees  as  administrators.  Steel  v. 
Toung,  4  Watts,  450. 

One  convicted  for  embezzlement  is  not  civlliter 
mortuua  and  may  be  served  with  notice  of  appeal 
in  an  action  in  which  he  was  sued  as  administra- 
tor.   Brown  v.  Mann,  08  Cal.  517. 

A  person  imprisoned  in  the  penitentiary  for  Ufe 
is  not  civilly  dead  and  may  sue  in  his  own  name, 
and  it  is  improper  to  permit  another  to  sue  as  his 
prochein  ami,    Willingham  v.  King,  23  Fla.  478. 

One  convicted  of  felony  is  not  civilly  dead,  and 
can  sue  for  injuries  received  while  in  the  peniten- 
tiary.   Dade  Coal  Ck>.  v.  Haslett,  83  Oa.  549. 

The  provision  of  New  York  Hev.  Stat,  (2  N.  Y. 
Rev.  Stat.  p.  701,  6  20),  that  a  *'  person  sentenced  to 
imprisonment  in  a  state  prison  for  life  shall  there- 
after be  deemed  civilly  dead,*^  is  declaratory  of  the 
common  law  and  does  not  devest  the  criminal  of 
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are  not,  therefore,  relegated  to  the  common 
law  for  a  rule  of  decision,  although,  under  that 
law,  even  an  attainted  convict  was  not  devested 
of  the  title  to  his  lands  until  after  office  found, 
but  could  dispose  of  them  by  will,  subject  to 
a  forfeiture  at  the  instance  of  the  crown,  etc. 
Afiery  v.  EteretU  110  N.  Y.  817, 1  L.  R.  A.  264, 
6  Am.  8t.  Rep.  368.  In  the  case  just  cited  it 
was  held  that,  althoui^h  a  statute  of  that  state 
declared  that ' '  life  convicts  should  thereafter 
be  deemed  civilly  dead,"  still,  in  case  of  a  de- 
vise of  land  to  such  a  convict  with  directions 
that  if  he  should  die  without  issue  the  property 
shall  vest  in  another,  the  land  "does  not  so 
▼est  upon  his  civil  death."  The  decision  was 
not  rested  upon  the  intention  of  the  testator, 
but  upon  the  broader  ground  that  the  convic- 
tion had  not  devested  the  convict  of  his  title 
to  the  land.  We  have  no  such  statute  as  the 
one  above  quoted,  and  for  stronger  reasons, 
therefore,  would  the  principle  just  announced 
apply  to  the  case  in  hand.  The  Supreme  Court 
of  Ohio  held  that ''  a  man  sentenced  to  impris- 
onment for  life  in  the  penitentiary,  in  punish- 
ment for  crime,  is  not  civilly  dead,  and  letters 
of  administration  cannot  k)e  granted  upon  his 
estate."  FrazerY.  Fulcher,  17  Ohio,  260.  The 
learned  judge  who  delivered  the  opinion  ob- 
served that  "  we  know  that  in  England  there 
are  cases  in  which  a  man,  although  in  full  life, 
is  said  to  be  civilly  dead,  but  I  have  not  learned 
until  this  case  was  brought  before  us  that  there 
was  but  one  kind  of  death  known  to  our  laws." 
This,  perhaps,  about  expresses  the  state  of  our 
own  laws  upon  the  subject  It  has  been  decided 
that  convicted  felons  may  be  sued  and  may 
dispose  of  their  property  by  will  or  deed,  etc.. 


and  it  would  seem  that,  under  the  terms  of  our 
own  statutes,  there  exists  no  valid  objection  to 
a  convict  devising  his  lauds,  if  otherwise  pos- 
sessed of  the  statutory  qualifications  essential 
to  testamentary  capacity.  Acery  v.  Everett, 
supra;  Rankin  v.  Rankin^  6  T.  B.  Mon.  581, 
17  Am.  Dec.  161;  Rev.  Stat.  art.  4857.  See  also 
art.  8222.  If  he  can  be  sued,  and  his  property 
seized  by  his  creditors  after  conviction,  as  has 
been  held;  if  he  can  dispose  of  it  by  will  to 
vest  as  he  shall  direct  after  his  death, — then, 
clearly,  he  is  neither  dead  in  fact  nor  in  law, 
and  a  priori  there  can  be  no  descent  of  his  es- 
tate to  "  his  heirs-al-law."  under  such  circum- 
stances. We  do  not  deem  it  important  to  pur- 
sue the  inquiry  to  any  greater  extent.  We 
think  that  we  have  said  sufficient  to  indicate 
our  views  of  the  point  at  issue.  The  subject, 
however,  in  many  of  its  phases,  is  exhaustive- 
ly discussed  in  the  case  of  Avery  v.  Bterett, 
supra,  and  in  a  learned  note  to  that  decision, 
as  reported  in  volume  6  of  the  American  State 
Reports,  (page  379.)  See  also  2  Lawson, 
Rights,  Rem.  &  Pr.  §  899.  We  have  no  stat- 
ute like  that  in  England,  providing  for  the  ap- 
pointment of  a  trustee  or  guardian  of  the  es- 
tate of  a  life  convict.  That  is  a  matter  for  the 
determination  of  the  legislative  department. 
We  conclude  that  the  conviction  and  sentence 
of  C.  C.  Davis  did  not  effect  a  devolution  of 
the  title  to  his  land  upon  the  plaintiffs  in  this 
case  as  his  heirs- at-law,  and  that  the  maxim, 
nenio  est  hctres  viventis,  applies. 
T'he  judgment  should  be  affirmed. 

Adopted  by  supreme  court,  May  24, 1892. 


his  property.  Avery  v.  Everett,  1  L.  Et  A.  S64, 110 
N.  T.  817, 0  Am.  St.  Kep.  968. 

The  English  cases  hold  that  attainder  or  civil 
death  does  not  pi«vent  a  person  from  beiuR  sued 
in  a  civil  action.  Banyster  v.  Trussel,  Cro.  EliaL 
616:  Ramsay  v.  McDonald,  1  Wils.  217;  Coppin  v. 
Gunner  2  Ld.  Kaym.  1573. 

Ad  early  New  York  case  which  is  little  more 
than  a  memoraodum  holds  that  sentence  to  state 
prison  for  life  which  constitutes  civil  death  abates 
a  civil  action  against  the  convict.  Graham  v. 
Adams,  2  Johns.  Gas.  408. 

The  same  doctrine  is  asserted  again  In  Freeman 
V.  Frank,  10  Abb.  Pr.  870.  although  in  this  caoe  it  Id 
held  that  an  answer  setting  up  the  fact  of  such  Im- 
prisonment and  civil  death  Is  demurrable  since  the 
very  fact  of  answering  shows  that  he  is  able  to  de- 
fend. 

So  in  0*BrienV.  Hagan,  1  Duer.  664,  it  is  held  that 
under  2  N.  T.  Rev.  Btat.  701,  fi  10,  which  suspends 
all  civil  rights  of  a  convict  during  imprisonment 
in  state  prison,  a  suit  against  him  is  abated. 

But  these  cases  are  overthrown  by  other  cases 
In  the  same  state,  in  which,  although  the  question 
was  in  fact  as  to  Imprisonment  for  years,  the  doc- 
trine is  plainly  declared  In  harmony  with  the  Eng- 
lish cases  to  the  effect  that  a  person  sentenced  to 
state  prison  whether  for  life  or  for  years  Is  subject 
either  to  the  conunencement  or  the  continuation 
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of  a  civil  action  against  him.  Morris  v.  Walsh,  14 
Abb.  Pr.  387;  Phelps  v.  Pheipe,  7  Paige,  180, 4  L.  ed. 
102;  Davis  v.  Duffle,  3  Keyes,  606,  affirming  8  Bosw. 
610;  Bonnell  v.  Rome,  W.  &.  O.  R.  Co.  12  Hun,  218. 

And  in  New  Jersey  It  was  decided  that  a  oonvio- 
tlon  of  treason  with  the  consequent  confiscatloD 
of  property  did  not  prevent  maintaining  a  civil 
action  against  the  person  convicted.  Dunham  v. 
Drake,  1  N,  J.  L.  816. 

In  Mo.  Rev.  Stat  1870,  B 1667,  it  is  provided  that 
'^a  sentence  of  imprisonment  in  the  penitentiary 
for  a  term  less  than  life  suspends  all  civil  Hghts  of 
the  person  so  sentenced  during  the  term  thereof. 
.  .  .  And  the  person  sentenced  to  such  Imprison- 
ment for  life  shall  thereafter  be  deemed  dvllly 
dead.**    State  v.  Reeves,  07  Mo.  668. 

To  the  same  effect  are  the  provisions  of  the  Penal 
Code  of  Calif omial  (Desty.  Pen.  Code  Cal.  M  078, 
674);  and  also  of  Oregon.  Hill,  Laws  of  Oregon, 
B2Q22. 

A  (bankrupt  is  for  many  purposes  civilUer  mor- 
tuns.  International  Bank  v.  Sherman,  101  U.  8. 
406,26L.ed.866. 

When  a  corporation  becomes  insolvent  it  Is  so 
far  civilly  dead  that  Its  property  may  be  admin- 
istered as  a  trust  fund  for  the  benefit  of  its  stock- 
holders and  creditors.  Graham  v.  La  Crosse  ft  M. 
R.  Co.  102  U.  S.  148, 86  L.  ed.  106.  A.  P.  W. 
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1.  Failure  to  make  proolk  of  loss  with- 
Ia  sixty  dajre  alter  the  llre»  m  required 
by  liichigan  standard  policy,  which  provides 
that  the  loss  shall  not  become  payable  until  sixty 
days  after  such  proofs  and  that  no  suit  or  action 
diall  be  maintaioable  *^ntil  after  full  compliance 
by  the  insured  with  all  the  foreiroinir  require- 
ments nor  unless  commenced  within  twelve 
mouths  next  after  the  Hre/*  will  not  make  the 
policy  void  where  the  specified  requiremeots  in 
f oorteen  oases  expressly  provide  for  a  forfeiture 
lo  case  of  failure  to  comply  therewith  but  no  such 
provision  is  made  in  respect  to  the  proof  of  loss. 

2.  A  fklee  statemeiit  In  an  application 
Iter  Ineoraaee  that  there  is  no  other 

.  insoraaoe  on  the  property  will  not  make  the 
policy  void  where  the  other  Insurance  was 
placed  upon  it  by  the  same  insurance  agents  and 
the  statement  of  the  insured  to  the  agents  who 
wrote  the  application  was  that  there  was  no 
other  Insurance  except  what  they  had  placed  on 
the  property. 


8*  The  aete  of  elerks  of 
asente  who  solicit  insurance,  make  out  appli- 
cations and  policies,  and  generaliy  attend  to  the 
business  Of  such  airents,  areas  blndinflr  as  though 
done  by  the  agents  themselves. 

4*  Whether  lambemien*0  tools,  second- 
hand ftimitaret  and  camp  equipment 
Indnded  wltliln  a  poliej  of  ineiu^nce 

on  a  stock  of  dry-goods,  groceries,  hardware, 
queensware,  hats,  caps,  boots,  shoes  and  such 
other  articles  not  more  hazardous  as  are  usually 
kept  for  sale  in  country  stores,  is  a  question  for 
the  Jury  where  the  evidence  is  conflicting  as  to 
the  character  of  the  property. 

(October  i,  1802.) 

ERROR   to   the    Circuit   Court  for  Ionia 
CouDty  to  review  a  judgment  in  favor  of 
plainiiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  under  a  policy  of 
fire  insurance.     Affirmed. 
The  facts  are  stated  in  the  opinions. 
Mr,  Oeors^e  8.  Steele  for  appellant. 
Messrs.  Dawis  St  Nichols  for  appellee. 

Grant*  /.,  delivered  the  following  opinion: 

This  is  an  action  to  recover  upon  a  policy  of 

insurance  for  loss  by  fire.    Four  objections  are 


I 


SoTm.—ForfeUun  of  insuranee  byfaiiure  to  furnish 
jjiroofn  of  loss  vrithin  attipvlaUd  time, 

TbB  very  slight  difference  in  the  language  which 
distinffuishes  the  above  case  from  the  Gould  Case, 
whl6h  is  discussed  in  the  opinion  and  In  which  a 
contrary  decision  was  made  by  the  same  court, 
iUastrates  the  difllculty  of  the  question  where  a 
failure  to  furnish  proofs  of  loss  within  the  exact 
time  stipulated  will  constitute  a  forfeiture  of  the 
insuranoe. 

The  question  has  not  been  squarely  presented 
and  decided  In  a  very  large  number  of  cases,  but  in 
several  it  has  been  held  that  no  forfeiture  occurs 
by  failure  to  furnish  proofs  of  loss  within  the  ex- 
act period  stipulated  therefor  unless  there  is  an 
express  provision  in  the  policy  making  such  de- 
faait  a  eauso  of  forfeiture.  Coventry  Mut.  Live 
Stock  Tns.  AoBO.  v.  Evans,  KB  PaJSSl;  V  angindertael- 
eo  V.  Pbceniz  Ins.  Co.  (Wis.)  April  12, 1892:  Hall  v. 
CoQconUa  F.  Ins.  Co.  90  Mich.  408;  Tubbs  v.  Dwell- 
tng  House  Ins.  Oo.  84  Mich.  646;  Kenton  Ins.  Co.  v. 
Downs,  12  Ky-  L.  Hep.  115,   q  0  r^.rl^  . 

The  case  of  Kenton  Int.  Co.  v.  Downs,  tmpra^ 
was  very  siinilar  to  the  main  case  as  there  were  a 
large  number  of  stipulations  expressly  making  the 
polk7  ▼old  and  following  these,  without  such  an 
express  stipulation,  a  requirement  that  the  proofs 
of  loss  must  be  furnished  within  thirty  days,  and 
then  a  provision  that  there  should  be  no  suit  until 
after  aU  the  conditions,  provisions,  and  require- 
mrati  of  the  policy  have  been  complied  with. 
The  failure  to  malce  proofs  within  the  thirty  days 
was  held  not  a  cause  of  forfeiture. 

likewise  in  the  case  of  Hall  v.  Concordia  F.  Ins. 
Co.,  90  Biich.  408,  the  policy  made  numerous  express 
provisions  as  to  causes  of  forfeiture,  and  declared 
that  it  should  not  be  due  until  sixty  days  after  all 
reqairements  of  the  policy  had  been  complied 
vitb;  and  it  waa  held  that  a  failure  to  make  proofs 
within  thirty  days  aa  stipulated  was  not  a  ground 
of  forfeiture. 

Several  New  York  cases  have  touched  upon  the 
(question,  but  in  each  of  them  the  decision  may  be 
Aid  to  rest  more  on  the  unreasonableness  of  the 


delay  in  furnishing  the  proofs  than  on  the  doctrine 
of  forfeiture  for  failure  to  comply  strictly  with 
the  requirement  as  a  condition  precedent.  In 
Quinlan  v.  Providence  Wash.  Ins.  Co.,  133  M.  Y. 
866,  the  court  in  speaking  collectively  of  provisions 
as  to  an  indorsement  in  case  of  foreclosure  pro- 
ceedings, immediate  notice  of  loss  and  a  sworn 
statement  within  sixty  days,  sasrs  these  are  condi- 
tions precedent,  and  adds  that  the  authorities  are 
conclusive  that  the  non- performance  of  these  con- 
ditions or  any  one  of  them  constitutes  a  complete 
defense.  But  in  that  case  there  was  more  than  six 
months'  delay  after  the  sixty  days*  limitation  in 
furnishing  the  proofs  of  loss,  and  the  other  condi- 
tions mentioned  were  also  violated;  so  the  court 
might  not  feel  itself  bound  by  this  decision  to  hold 
that  a  mere  technical  failure  such  as  a  single  day's 
delay  after  the  time  specified  to  furnish  proofs  of 
loss  would  forfeit  the  policy. 

The  case  of  Blossom  v.  Lycoming  F.  Ins.  Co.,  64 
N.  Y.  188,  which  is  one  of  the  authorities  relied  on 
in  the  case  preceding,  states  that  a  nUtstantial  eom^ 
plianc€  with  a  provision  as  to  the  time  for  furnish- 
ing proofs  of  loss  is  necessary  unless  waived.  In 
this  case  proofs  required  by  the  policy  to  be  fur- 
nishecl  within  thirty  days  were  not  furnished  until 
about  four  months  after  the  loss  and  were  held  in- 
sufficient. 

So  in  Underwood  v.  Farmers  Joint  Stock  Ins. 
Co.,  67  N.  Y.  500,  it  is  said  that  effect  should  be  fair- 
ly given  to  such  a  provision  as  to  every  other  part 
of  the  contract;  and  proofs  furnished  one  month 
after  a  loss  were  held  insufficient  under  a  provision 
requiring  them  within  ten  days.  The  New  York 
cases  seem  fairly  reconcilable  with  the  other  cases 
above  cited  in  agreement  to  the  general  doctrine 
that  a  forfeiture  must  be  expressly  stipulated  by 
the  policy  in  order  to  make  a  policy  void  for  fail- 
ure to  furnish  the  proofs  within  a  specified  num- 
ber of  days. 

For  iu)tejif  on  the  waiver  of  proofs  of  loss,  see 
German  Ins.  Co.  v.  Gray  (Kan.)  8  L.  R.  A.  70;  Ken- 
ton Ins.  Co.  V.  Wigginton  (Ky.)  7  L.  K.  A.  81 ; 
Smith  V.  Niagara  F.  Ins.  Co.  (Vt.)  1  L.  it.  A.  216. 

B.  A.  B. 
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raised (agaiDst  the  judgmeDt,  viz.:  (1)  Plain- 
tiff, in  his  application,  represented  that  there 
vas  no  other  insurance  upon  the  property ;  (2) 
there  was  other  insurance  without  the  consent 
of  the  defendant;  (8)  proofs  of  loss  were  not 
made  and  rendered  within  sixty  days  after  the 
fire;  (4)  recoyery  was  allowed  for  goods  not 
covered  by  the  policy. 

1.  The  evidence  on  the  part  of  the  plaintiff 
showed  that  defendant's  local  agents  who 
placed  this  insurance  had  also  placed  the  other 
insurance  complained  of;  that  they  knew  it  at 
the  time;  that  plaintiff,  at  the  time  of  the  mak- 
ing of  the  application,  so  informed  them;  that 
the  defendant's  agents,  through  their  clerk, 
wrote  out  the  application.  It  is  the  settled 
rule  in  these  cases  that  the  agents  for  insurance 
companies,  in  making  out  these  applications 
do  not  represent  the  insured,  but  the  insurer, 
and  that  the  consequences  of  the  failure  to  in- 
corporate the  necessary  statement  in  the  appli- 
cation must  fall  upon  the  insurer,  and  not 
upon  the  insured,  who  has  made  an  honest 
statement  of  the  f  nets.  Rusgell  v.  Detroit  Mut. 
F,  Ins.  Co.  80  Mich.  407;  Oristockv.  Boual  Ins, 
Co,  84  Mich.  161;  Oriatock  v.  Royal  Ins,  Co. 
87  Mich.  428;  aBrien  v.  Ohio  Ins.  Co.  52 
Mich.  181. 

No  question  of  waiver  upon  the  first  two 
points  is  involved.  The  clerk  of  the  local 
agents  wrote  out  the  application,  and  to  him 
plaintiff  said  that  there  was  do  other  insurance 
except  what  they  themselves  bad  placed  upon 
the  property.  This  testimony  was  objected  to 
as  incompetent,  upon  the  ground  that  the  acts 
of  and  statements  made  to  and  by  said  clerk 
were  not  binding  upon  the  defendant.  The 
precise  claim  is  that  the  local  agents  cannot 
redele^ate  their  authority  to  clerks,  unless  such 
authority  to  delegate  is  conveyed  in  express 
terms.  In  general,  this  is  true,  but  courts 
will  recognize  the  ordinary  course  of  business. 
It  must  be  well  known  that  these  local  agents 
do  their  business  to  a  very  large  extent  through 
clerks,  who  solicit  insurance,  make  out  apiHi- 
cations  and  policies,  and  generally  attend  to 
the  business  of  their  employers.  In  such  cases 
their  acts  are  as  binding  as  though  done  by 
the  assents  themselves.  Story,  Ag.  ^  14;  Con- 
Hncnial  lua.  Co.  v.  Rnckman,  127  III.  364; 
rodiney.  Kxchavge  F,  Ins.  Co.  51  N.  Y.  117, 
lOAm.  liep.  566;  Bennett  \y.  Council  Blvffs 
Ins.  Co.  70  Iowa,  600. 

2.  This  was  a  Michigan  standard  policy,  and 
contained  the  following  provision:  **If  fire 
occur,  the  insured  shall  give  immediate  notice 
of  any  loss  thereof  in  writing  to  this  company; 
.  .  .  make  a  complete  inventory-  of  the 
property,  stating  the  quantity  and  cost  of  each 
article,  and  the  amount  claimed  thereon;  and 
within  sixty  days  after  the  fire.  unU-ss  such 
time  is  extended  in  writing  by  this  company, 
shall  render  a  statement  to  this  company, 
signed  and  sworn  to  by  said  insured,  stating 
the  knowledge  and  belief  of  the  insured  as  to 
the  time  and  origin  of  the  fire;  the  interest  of 
the  insured  and  all  others  in  the  property;  the 
cash  value  of  each  item  thereof,  anil  the 
amount  of  loss  thereon;  all  incumbrances 
thereon;  all  other  insurance,  whether  valid  or 
not,  covering  any  of  said  property;  and  acopv 
of  all  the  descriptions  and  schedules  in  all  pol- 

■ies;  any  changes  in  the  title,  use,  occupation, 
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location,  possession  or  exposure  of  said  prop- 
erty since  the  issuing  of  this  policy;  by  whom 
and  for  what  purpose  any  building  herein  de- 
scribed, and  the  several  parts  thereof,  were 
occupied  at  the  time  of  the  fire.  .  .  .  This 
company  shall  not  be  held  to  have  waived  any 
proHsion  or  condition  of  this  policy,  or  any 
forfeiture  thereof,  by  any  requirement,  act  or 
proceeding  on  its  part  relating  to  the  appraisal 
or  to  any  examination  herem  provided  for; 
and  the  loes  shall  not  become  payable  until 
sixty  days  after  the  notice  .  .  .  and  satis- 
factory proof  of  the  loss  herein  required  have 
been  received  by  this  company.  .  .  .  No 
suit  or  action  on  this  policy  lor  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court 
of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve 
months  next  after  the  fire.  .  .  .  This  pol- 
icy is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions  .  .  . 
and  no  officer,  agent,  or  other  representative 
of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy,  ex- 
cept such  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon, 
or  added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representative 
shall  have  such  power,  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written  or 
attached  hereto;  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  pol- 
icy exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached."  The  fire  occurred  March 
12,  and  proofs  of  loss  were  not  furnished  until 
October,  three  days  before  suit  was  com- 
menced. It  is  insisted  that  proofs  of  loss 
within  the  time  required  by  the  policy  were 
waived.  The  facts  upon  which  the  alleged 
waiver  was  based  are  as  follows:  Immedi- 
ately after  the  fire,  plaintiff  notified  the  local 
agents  by  telegram,  and  received  a  dispatch  in 
reply.  Two  days  after  the  fire  the  local  agents 
sent  one  of  their  employes  to  the  plaintiff. 
They  went  to  the  place  of  the  fire,  and  the  em- 
ploje  asked  plaintiff  how  it  occurred,  to  which 
plaintiif  replied  he  would  like  to  know  him- 
self. Plaintiff  then  testified:  "We  looked  it 
over,  and  he  asked  me  if  I  had  a  statement  of 
what  was  burned.  I  told  him  I  had.  *Well,* 
he  said,  'you  may  take  a  copy  of  it,  and  send 
it  to  our  office,  and  I  will  notify  the  companies, 
and  they  will  send  an  adjuster  to  adjust  the 
loss;  and  it  might  be  such  a  thing  that  Mr. 
Weatherwax  will  adjust  it.'  He  didn't  say 
that  he  would,  but  that  it  might  be  such  a 
thing  that  Mr.  Weatherwax  would  adjust  the 
loss.  After  this  conversation  I  made  out  a 
statement,  and  sent  it  to  Stanton,  to  Weather- 
wax &  Co.,  the  local  aeents."  March  22,  the 
local  agents  acknowledged  the  receipt  of  this 
statement  by  letter,  and  wrote,  "We  have  no- 
tified the  companies,  and  expect  prompt  atten- 
tion." April  11,  the  local  agents  again  wrote 
plaintiff,  saying:  "The  insurance  companies 
have  authorized  Mr.  C.  C.  Kemp,  of  Green- 
ville, to  settle  your  loss.  I  just  heard  of  it  to- 
day. Now,  if  you  will  w^rite  him  at  Green- 
ville, you  can,  I  presume,  arrange  with  him  a 
time  to  come  to  Stanton,  and  meet  at  our  of- 
fice, and  settle  up  your  loss."    Mr.  Kemp  was 
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not  the  agent  or  adjuster  for  the  defendant, 
tod  bad  no  authority  to  act  for  it    He  repre- 
sested  the    Hiliemia    losarance   Company, 
wbicfa  had  the  other  and  prior  policy  upon  the 
nme  property.     About  three  weeks  after  send- 
inj^  the  inToice  to  Weatherwaz  A  Co.,  plaintiff 
met  Mr.  Kemp,  and  had  a  talk  with  him 
About  the  loaa.     He  says  that  Kemp  did  not 
»f  anything  to  him  particularly  as  to  what 
oompany  he  was  working  for;  that  Kemp  told 
him  to  send  to  Weatherwax  &  Co.  for  the  in- 
^oe;  that  he  would   be   back  again   in   a 
couple  of  days;  that  meantime  he  would  com- 
toaoicate  with  the  other  company;  that  after 
be  returned  from  Detroit,  where  he  was  going 
to  sdjnst  a  loss,  he  would  meet  plaintiff,  and 
:<eUJe  the  matter  with  him.     Not  hearing  from 
Kemp  for  a  week  or  ten  days,  he  wrote  him 
again,  stating  that  he  had  got  the  inyoice,  and 
would  like  to  meet  him;  that,  receiying  no  re- 
pij,  be  wrote  him  again,  but  received  no  repl^ 
to  (bis  letter.     He  did  nothing  further  until 
tbe  last  of  August,  when  in  the  office  of  the 
ioeal  agents,  one  of  their  employes  asked  him 
if  be  bad  settled  with  the  company,  and,  upon 
being   informed    that    be  had  not,  tbe  em- 
ploye said  that  they  had  notified  the  company, 
and  thoneiit    it    yery  queer   that  they   had 
not  settled    the    loss.      On    cross-examina- 
tion  plaintiff    testified    that   before  be  saw 
Kemp    he    supposed    that    he    represented 
both    companies,     but    that     before    Kemp 
left   he   understood    that    he    appeared    for 
one  company, — the  Hi  hernia.     When  askeci 
what  caused  him  to  delay  sending  proofs  to 
the  defendant,  he  replied,  "\Vell,  I  kept  wait- 
ing.— waiting  to  see  their  adjuster."    It  is  not 
claimed  that  plaintiff  did  not  know  the  re- 
<{airements  of  Lis  policy  as  to  furnishing  proofs 
of  loss.     It  was  a  part  of  his  contract  which 
be  was  bound  to  perform,  if  not  waived.     It 
<»nch]sively  appears  from  his  own  testimony 
tint  he  had  no  conyersation  or  communication 
with  any  officer  of  the  company  authorized  to 
adjost  his  loss  or  waiye  the  proofs.    It  is  also 
evident  that  he  knew  this.     This  case  is  there- 
fore clearly  distinguishable  from  Grintock  y. 
fijj^  lTi9.  Co.,  84  Mich.  161,  where  the  ad- 
juster had  agreed  with  tbe  insured  upon  the 
value  of  most  of  tbe  property,  and  had  agreed 
upon  arbitration  as  to  tbe  rest;  and  from  loutig 
V.  Ohio   Farmers  Jtis.  Co.   (Mich.)  52  N.  W. 
Rep.  454.  where  the  insured  offered  what  he 
termed  "proofs  of  loss"  to  tbe  adjuster,  who 
sisured  him  that  be  did  not  care  for  them,  and 
that  they  were  not  necessary.     The  langusgc 
of  this  court  in  Clearer  v.  Traders  Ins.  Co.,  65 
Mich.  532, 533,  is  applicable  here.     Under  this 
record,  there  is,  in  my  judgment,  no  room  for 
serious  contention  that  this  requirement  of  the 
poh'cy  was  waiyed. 

3.  Did  the  failure  to  furni.sh  proofs  of  loss 

avoid  the  policy?    I  think  tbe  question  must 

le  answered  in*  the  afflrmative,  according  to 

fhe  rule  reco^mized  by  this  court  in  Gould  y. 

IhMing- House  Ins.  €o.,9\S  Mich.  802.     The 

cisutie  in  that  policy  was,  "No  action  shall  be 

:wstained  in  any  court  unless  the  insured  shall 

baye  fully  complied  with  all  the  foregoing  re- 

qairements,"  among  which  was  one  reouiring 

proofs  to  be  furnished  witbm  a  specified  time. 

Tbe  clause  in  ibis  policy  differs  only  in  that  it 

utes  the  word   "until     instead  of  the  word 
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"unless."  It  is  suggested  that  by  the  use  of 
the  word  "until"  the  contract  should  be  con- 
strued to  mean  that  the  insured  cannot  bring  a 
suit  within  the  sixty  days  without  furnishing  the 
proofs,  but  that  he  may  bring  his  suit  at  any 
time  after  that  within  the  year  upon  f urniAing 
proofs.  I  am  unable  to  concur  in  this  yiew. 
Under  such  construction,  this  important  con- 
dition, to  be  performed  by  the  insured,  would 
be  useless  to  tbe  insurer.  Of  what  use  or  ben- 
efit to  the  defendant  in  this  case  were  the  proofs 
of  loss  furnished  to  it  only  three  days  before 
suit  was  brought?  The  condition  is  a  reason- 
able one,  and  the  reasons  for  it  are  too  obyious 
to  require  mention.  This  policy  was  issued  in 
accordance  with  the  requirements  of  the  stat- 
utes of  this  state.  How.  Stat.  4344-4B53. 
The  contract,  besides  being  the  deliberate  meet- 
ing of  tbe  minds  of  the  parties,  is  expressly 
directed  and  authorised  by  this  law.  Certainly 
the  insured  should  be  required  to  comply  with 
it  as  well  as  the  insurer.  No  one  can  misun- 
derstand his  obligation  under  such  a  contract. 
Eyery  man  of  sense  would  at  once  recognize 
his  duty  under  it.  To  hold  as  suggested  would 
be  to  say  that  the  insured  may  furnish  his 
proofs  at  any  time  within  twelye  months, — 
that  being  the  time  limited  for  the  bringing  of 
suit, — proyided  only  that  he  furnish  them  be- 
fore he  brings  suit.  This  would  be  making  a 
contract  for  the  parties,  instead  of  interpretmg 
one  that  they  themselves  baye  made  under  the 
express  provision  of  the  law;  and  especially  is 
this  true  in  the  light  of  the  provision  that  any 
extension  of  time  must  be  in  writing.  Blos- 
som V.  Lycoming  F.  Ins.  Co.  64  N.  Y.  162. 

4.  In  yiew  of  the  possibility  of  a  new  trial, 
one  other  point  will  be  determmed.  The  prop- 
erty covered  was  described  as  a  stock  of  dry 
goods,  groceries,  hardware,  queens  ware,  hats, 
caps,  boots,  sl^es,  and  such  other  articles,  not 
more  hazardous,  as  are  usually  kept  for  sale  in 
country  stores.  It  is  insisted  that  a  portion  of 
the  goods  destroyetl  consisted  of  lumberman's 
tools,  second  hand  furniture,  and  camp  equip- 
ment, which  cannot  come  under  the  head  of 
merchandise,  and  that  they  were  stored  in  the 
building  merely  for  safekeeping.  There  was 
a  coutlict  of  evidence  as  to  the  character  of 
this  property,  and  the  question  was  properly 
left  to  the  jury,  the  court  instructing  them 
that,  if  they  found  any  of  the  articles  did  not 
come  within  the  class  of  goods  mentioned,  the 
plaintiff  could  not  recover  for  them.  Judg- 
ment should  be  reversed,  and  a  new  trial  or- 
dered. 

McGrath*  /.,  delivered  tbe  following  opin- 
ion: 

This  action  is  upon  a  Michigan  standard 
policy,  which  contains  tbe  following  provis- 
ions: "The  sum  for  which  this  company  is 
liable  pursuant  to  this  policy  shall  be  payable 
sixty  days  after  due  notice,  ascertainment,  esti- 
mate and  satisfactory  proof  of  loss  have  been 
received  by  this  company  in  accordance  with 
the  terms  of  this  policy.  ...  If  tire  oc- 
cur, the  insured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  company, 
.  .  .  and  within  sixty  days  after  the  fire, 
unless  such  time  is  extended  in  writing  by  this 
company,  shall  render  a  statement  ordinarily 
denominated   'proofs  of  loss.'      .    .     .    The 
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loss  shall  not  become  payable  until  sixty  days 
after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  herein  required 
have  been  received  by  this  company." 

The  policy  contains  a  number  d  other  dis- 
tinct paragraphs  limiting  the  liability  of  the 
company.  On^  provides  that  the  entire  policy 
shall  be  void  if  the  insured  has  concealed  or 
misrepresented  any  material  fact,  or  if  he  has 
misrepresented  his  interest,  or  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  the  insurance  or  the 
subject  thereof,  whether  before  or  after  the 
loss;  another  declares  that  the  entire  policy 
shall  be  void  upon  the  happening  of  any  one 
of  fourteen  contingencies;  another  provides 
that  *'thi8  company  shall  not  be  liable  for  loss" 
in  a  number  of  enumerated  cases;  another  that 
in  a  certain  contingency  the  insurance  shall 
cease;  another  that  the  company:  shall  not.be 
liable  for  losses  to  certain  classes  of  property, 
enumerating  them,  unless,  etc.  Then  follows 
the  provision  that  *'no  suit  or  action  on  this 
policy  shall  be  maintainable  in  any  court  of 
law  or  equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  reouirements, 
nor  unless  commenced  within  twelve  months 
next  after  the  fire."  This  latter  provision 
clearly  refers  to  such  requirements  in  the  pol- 
icy as  relate  to  the  notice  of  loss,  proofs,  and 
adjustment  of  the  loss;  and  its  evident  intent 
is  to  provide  that  no  suit  can  be  maintained 
unless  commenced  within  one  year,  and  in  no 
event  until  after  compliance  with  such  require- 
ments.   The  use  of  the  words  '*until  after" 


distinguishes  this  case  from  the  Oould  Com,  00 
Mich.  302,  and  brings  it  within  the  rule  laid' 
down  in  the  Tnhbg  Case,  84  Mich.  646.  Tbe- 
effectof  misstatement,  of  chaneed  condition 
and  contingency,  of  omission  and  commission,, 
of  fraud  and  false  swearing,  is  explicitly  de- 
clared in  each  other  paragraph  in  which  the 
act,  omission,  or  contingency  is  referred  to; 
even  the  effect  of  false  swearmg  in  the  proofs 
of  loss  is  specifically  declared,  but  the  para- 
graph relating  to  proofs  of  loss  suggests  no 
penalty.  This  omission  in  an  instrument  re- 
plete with  clear  and  explicit  declarations  of 
forfeiture  is  worthy  of  note.  The  presence  of 
the  declaration  of  forfeiture  in  every  other  in- 
stance, and  its  absence  in  this,  is  clearly  not 
an  oversight  Time  is  not  made  the  essence 
of  the  provision  relating  to  proofs,  and  in  the 
paragraph  relied  upon  by  defendant  the  words- 
"until  after"  import  order  or  sequence,  rather 
than  an  intent  to  make  i)erformance  within 
the  time  specified  the  essence  of  the  require- 
ment. The.selection  of  this  phraseology  seems- 
to  me  inconsistent  with  such  a  purpose.  The 
language  has  reference  to  the  thing  to  be  done 
before  suit  brought,  rather  than  the  time  with- 
in which  it  is  to  be  done.  It  is  therefore  un- 
necessary to  consider  the  question  of  waiver. 
Upon  the  other  points  I  concur  with  Mr. 
Justice  Grant,  and  t?ie  judgment  should  be 
afflrmed,  arid  it  is  so  ordered. 

Itongt  J.,  did  not  sit.  Horse»  Ch.  J.,  and 
Moiitffomery»  «/.,  concurred  with  Hc- 
Grath.  </. 


NEBRASKA  SUPREME  COURT. 


W.  C.  NORTON,  Plff  in  Err., 

Byron  E.  TAYLOR  et  al. 

( Neb ) 

*  1.   It  is  a  weU-setUed  rule  that  the 

*  Headnotes  by  Nobval,  J. 


doctrine  of  oeveat  emptor  applies  to^ 
all  Judicial  sales*  aubjeot  to  the  quallflca- 
tiona  that  the  purchaser  is  entitled  to  relief  on 
the  ground  of  af  ter-dlsoovered  mistake  in  ma- 
terial faots  or  fraud,  where  he  is  free  from  neffli- 
gence.  He  is  bound  to  examine  the  title,  and  not 
rely  upon  statements  made  by  the  officer  oon- 
duottnjr  the  sale  as  to  its  condition.    If  he  bujrs 


NtyrE.—Sffeet  of  misrtpresentation  to  purchasers  by 
sheriff  on  ajudidaisale, 

A  careful  examination  of  the  question  shows 
very  few  authorities  directly  touching  the  effect  of 
a  8herlff*8  misrepresentations  to  a  purchaser  on  an 
execution  or  Judicial  sale.  In  the  above  case  the 
question  is  not  directly  decided  since  it  is  held  that 
the  purchaser  had  constructive  notice  of  the  facts 
as  to  the  title  by  the  pleadings  and  record  and  also 
that  the  misrepresentations  made  were  misstate- 
ments of  law  merely  and  not  of  fact. 

The  case  most  nearly  in  point  Is  that  of  Van- 
sooyoc  V.  KlmJer,  77  III.  151,  in  which  it  is  held  that 
a  sherilTs  misrepresentations  as  to  the  freedom  of 
the  property  from  incumbrances  were  not  grounds 
for  setting  aside  a  sale  to  the  plaintiff  in  execution 
as  the  sheriff  was  his  agent  rather  than  that  of  the 
defendant. 

In  Reed  v.  Biven,  7  lud.  180,  it  was  held  that  un- 
true representations  stating  an  excessive  amount 
of  Incumbrances  was  a  fraud  upon  the  execution 
defendant  and  this  with  other  grounds  was  held 
sufficient  to  set  aside  a  sale  and  thus  protect  the  de- 
fendant. The  case  was  thus  brouirht  within  the 
common  rule  that  a  fraud  on  the  execution  defend- 
ant whereby  the  property  was  sacrificed  would  be 

18L.R.A. 


ground  of  relief  from  the  sale.  This  is  evidently 
quite  a  different  question  from  that  of  the  effect  of 
misrepresentations  whereby  the  purchaser  is  mis- 
led. 

In  Auwerter  v.  Mathiot,  9  8erg.  &  R.  387,  it  was 
said  by  way  of  argument  that  If  the  sheriff  gave- 
cause  to  suppose  a  purchaser  was  to  have  a  com- 
plete legal  title  when  he  would  not  in  fact  obtain  it 
that  probably  he  would  be  discharged  from  the 
purchase  upon  an  application  therefor,  but  thlR 
question  was  not  in  fact  in  the  case. 

In  Lewark  v.  Carter,  8  L.  R.  A.  440,  117  Ind.  206,. 
it  was  decided  that  a  deputy  sherilTs  misrepresenta- 
tions as  to  the  title  of  property  sold  by  him  on  exe- 
cution were  outside  the  scope  of  his  authority  and 
would  not  make  the  sheriff  liable,  at  least  if  they 
were  made  in  g<x)d  faith.  Also  that  the  owner  of 
the  property  would  not  be  made  liable  unless  he 
was  connected  with  the  misrepresentations. 

So  in  Weidler  v.  Farmers  Bank  of  Lancaster,  11 
Serg.  &  R.  18i,  an  under  sheriff's  assurances  as  to 
the  title  of  property  on  a  sale  conducted  by  him 
were  held  not  sufficient  to  charge  a  creditor  in  the- 
execution  so  as  to  make  him  liable  for  money  had 
and  received  unless  he  authorized  such  assuranoe^- 
as  the  under  sheriff  was  an  agent  of  the  law  anc& 
not  of  the  parties.  U.  A.  B. 
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witboutmich  examination,  he  does  so  at  his  peril, 
and  must  suiTer  the  loas  occasioned  by  bis  neiriect. 

8.  A  purehaaer  at  a  mortg^ai^  fore- 
eloflare  sale  will  not  be  relieved  from 
completing  his  pnrrhain  on  account  of 
defective  title,  or  on  the  jrround  of  there  being 
prior  incumbrances  on  the  property,  when  the 
true  condition  of  the  title  is  fully  set  out  in  the 
pleadings  and  the  record  of  the  proceedings  un- 
der which  the  sale  was  made,  as  he  is  chargeable 
with  notice  of  such  material  facts  as  the  record 
disdoses. 

{MaxweU^  Ch.  J.,  diments,) 

(October  80, 1882.) 

ERROR  to  the  District  Court  for  Butler 
county  to  review  an  order  ovemiliug  a 
motioD  by  plaintiff  to  vacate  and  set  aside  a 
sale  of  land  to  him  under  a  foreclosure  decree 
against  defendant  Taylor  on  the  ground  of  mis- 
representation.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  S.  McAllister  for  plaintiff  in 
error. 

Jies9ri.  Steele  Brothers  for  defendants 
In  error. 

Nerval*  J,,  delivered  the  opinion  of  the 
court: 

The  Nebraska  Loan  &  Trust  Company 
brought  suit  in  the  district  court  of  Butler 
county  a^inst  Byron  £.  Taylor  and  Lela  A. 
Taylor,  his  wife,  to  foreclose  a  mortgage  upon 
the  S.  i  of  section  12,  in  township  15  N.,  of 
range  1  E.,  executed  by  the  Taylors,  which 
mortgage  was  junior  and  subject  to  a  prior 
mortgage  of  $8,000  on  said  real  estate,  owned 
and  held  by  one  Washington  Quinlin.  The 
court  found  that  there  was  due  the  loan  and 
trust  company  on  its  mortgage  the  sum  of 
$l,056.e0;  that  said  Quinlin  bad  the  first  lien 
OD  said  premises  for  $8,000,  with  interest 
thereon  at  6  per  cent  from  July  1, 1888;  and  a 
decree  of  foreclosure  was  rendered,  which  di- 
rected the  sale  to  be  made  subject  to  the  lien 
of  Ouinlin.  Subsequently  an  order  of  sale 
was  issued,  and  the  land,  after  being  duly  ap- 
praised and  advertised,  was  sold  b^  the  sher- 
iff to  one  W.  C.  Norton,  the  plaintiff  in  error 
herein,  for  the  sum  of  $2,586.  The  sale  was 
reported  by  the  sheriff  to  the  court,  and  the 
same  was  approved  and  confirmed.  Shortly 
thereafter,  at  the  same  term  of  court,  the  pur- 
chaser filed  a  motion  to  vacate  and  set  aside 
the  sale  on  the  ground  that  he  was  induced  to 
purchase  the  property  by  reason  of  certain 
representations  made,  by  the  sheriff  and  the 
clerk  of  the  district  court  as  to  the  character 
of  the  title  the  purchaser  would  acquire.  The 
motion  was  overruled,  and  Norton  was  or- 
dered to  pay  into  court  the  amount  of  his  bid. 
To  reverse  said  order  Norton  prosecutes  a  peti- 
tion in  error  to  this  court. 

It  appears  from  the  afildavits  filed  in  support 
of  the  motion  to  set  the  sale  aside  that  Mr. 
Norton  came  to  the  place  where  the  sheriff  was 
offering  the  property  for  sale,  and  inquired 
what  he  was  selling,  to  which  the  officer  re- 
plied that  it  was  the  B.  E.  Tavlor  land,  and 
requested  Norton  to  make  a  bio  thereon;  that 
Norton  thereupon  asked  what  aiiount  must  be 
bid  to  get  the  land,  to  ^hich  the  sheriff  re- 
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plied  that  under  the  appraisement  it  could  not 
be  sold  for  less  than  $2,588.60,  as  that  was  two 
thirds  of  the  appraised  value,  and  that  by  pay- 
ing said  sum  he  would  acquire  a  good  and  per- 
fect title  to  the  land,  free  from  all  liens;  that 
the  sheriff  and  Norton  then  went  to  the  office  of 
the  clerk  of  the  district  court  to  ascertain  what 
amount  was  against  the  land,  and  lheclerk,after 
examining  the  papers,  told  Norton  he  would 
have  to  bid  $2,583.60  to  get  the  land,  but  he 
had  better  make  the  bid  $2,585  even,  and  there- 
by get  a  little  above  two  thirds  of  the  appraised 
value;  that  the  payment  of  said  sum  would 
clear  the  land  of  all  prior  liens  and  incum- 
brances; that,  relying  upon  said  statements, 
Norton  made  a  bid  of  $2,585,  and  the  land  was. 
struck  off  to  him  at  said  sum.    On  the  next 
day,  the  sheriff,  on  meetinff  Norton,  said  to 
him  that  the  amount  of  his  old  was  not  two 
thirds  of  the  appraisement;  that  the  land  had 
been  appraised  at  $4,800,  and  could  not  be  sold 
for  less  than  $8,200,  and  that,  unless  Norton 
would  raise  his  bid  to  said  sum,  he  could  not 
have  the  land,  whereupon  Norton  replied  he 
would  not  bid  the  sum  of  $3,200,  and  the  sher- 
iff then  stated  that  such  sale  must  be  declared 
off.    It  also  appears  that  the  statements  of  the 
sheriff  and  clerk  were  innocently  made,  and 
without  any  intention  to  mislead  or  deceive  the 
purchaser.    It  is  also  shown  by  uncontradicted 
testimony  that  the  land  was  well  worth  $6,400. 
The  object  and  purpose  of  the  plaintiff  in. 
error  is  to  set  aside  a  sheriff's  sale  on  the  ground 
that  he  did  not  thereby  acquire  the  title  which 
he  at  the  time  supposed  he  was  purchasing. 
No  claim  is  made  that  either  the  plaintiff  in 
foreclosure  or  Taylor  or  his  wife  was  guilty  of 
any  fraud,  or  that  any  representations  were 
made  by  either  of  them  to  Norton  as  to  the- 
character  of  the  title  to  the  land,  or  that  they 
had  any  knowledge  at  the  time  of  the  pur- 
chase of  the  statements  and  representations 
made  by  the  clerk  and  sheriff.    The  only  prop- 
osition presented  is  whether  the  fact  of  the 
sheriff  and  clerk  having  represented  to  Norton 
that,  if  he  would  buy  the  land,  he  would  get 
a  clear  and  perfect  title  thereto,  free  from  liens^ 
although  such  representations  were   untrue, 
was  sufficient  to  require  the  court  to  set  aside 
the  sale.    In  our  view,  under  the  facts  dis- 
closed by  this  record,  and  the  law  applicable 
thereto,  plaintiff  in  error  is  not  entitlea^o  any 
relief.    Ordinarily  a  purchaser  at  sheriff's  sale 
takes  all  risks.     He  buys  at  his  peril,  and,  if 
the  title  is  bad,  he  must  bear  the  loss.    The 
rule  of  caveat  emptor  applies  in  all  its  force  to 
all  judicial  sales.     The  court  undertakes  to  sell 
the  title  of  the  defendant,  such  as  it  is,  and  it 
is  the  duty  of  the  purchaser  to  ascertain  for 
himself  the  character  of  the  title  be  is  about  to 
acquire.    Jdiller  v.  Finn,  1   Neb.  254;  8mith 
V.  Painter,  5  Serg.  «&  R.  225,  9  Am.  Dec.  844; 
Vattier  v.  Lytle,  6  Ohio,  478;  Leioark  v.  Car- 
ter,   117  Ind.  206,  8  L.  R.  A.  440;  Corwiny. 
Benliam,   2  Ohio  St.  36;   Ma»m    v.  Wait,  5 
111.  127;  Bishop  v.  a  Conner,  69  III.  431;  Saek- 
ett  V.  Twining,  18  Pa.  199,  57  Am.  Dec.  699; 
Lynch  v.  Baxter,  4  Tex.  481,  51  Am.  Dec.  735. 
Ad  exception  to  the  rule  above  stated,  recog- 
nized  by  the  weight  of  authorities,  is  where 
the  purchaser  has  been  induced  to  bid  by  fraud, 
or  under  a  mistake  of  fact.     A  purchaser  will 
be  released  from  the  sale  on  the  ground  of  a 
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mistake  of  fact,  where  the  mistake  is  not  the 
result  of  his  own  negligence,  if  application 
therefor  is  made  at  th6  proper  time;  but  he  will 
not  be  released  from  his  purchase  on  his  mere 
ignorance  or  mistake  of  law.  Haden  v.  Ware, 
15  Ala.  149;  Bams  v.  Hamilton,  88  Ala.  210, 
70  Am.  Dec.  570;  Hayes  v,  Stiger,  29  N.  J.  Eq, 
196;  Upham  v.  Hamill,  11  R.  I.  565,  28  Am. 
Rep.  525.  The  facts  do  not  bring  the  case  at 
bar  within  tbe  exception  to  the  rule,  so  as  to 
entitle  him  to  have  the  sale  set  aside.  Neither 
the  clerk  nor  sheriff  misrepresented  any  ma- 
terial fact  concerning  tbe  condition  of  the  title. 
They  did  not  inform  the  purchaser  that  there 
were  do  incumbrances  upon  the  property,  nor 
does  Norton  claim  that  he  was  not  aware  of 
there  being  a  prior  mortgage  of  $3,000  on  the 
premises  at  tbe  time  he  made  his  bid.  The 
clerk  and  sberiff  supposed  that  tbe  sale  would 
extinguish  all  incumbrances,  and  that  the  pur- 
chaser would  acquire  a  perfect  title  to  the  prop- 
erty. In  so  informing  Norton  they  mistated 
the  law,  or  the  legal  effect  of  tbe  foreclosure 
proceedings  and  sale,  and  for  wbich  the  law 
affords  no  relief.  We  think  plaintiff  in  error 
is  concluded  by  his  own  neglect.  He  had  no 
right  to  rely  upon  the  statements  of  the  clerk 
and  sheriff,  but  should  have  had  the  title  and 
the  proceedings  under  which  the  sale  was 
made  examined  for  himself,  before  be  made 
his  bid.  Had  he  done  so,  he  would  have  been 
fully  apprised  of  tbe  condition  of  the  title. 
Tbe  records  of  the  county  and  of  the  court  are 
open  to  inspection  to  every  one,  and  these  rec- 
ords disclose  the  objection  now  urged  to  tbe 
title  of  tbe  lands.  Had  an  examination  been 
made  of  either  the  petitioiji  to  foreclose  the 
mortgage,  tbe  decree,  tbe  appraisement,  cer- 
tificates of  liens,  or  notice  of  sale,  be  would 
have  ascertained  that  Washington  Quinlin  bad 
a  tlrst  lien  upon  the  premises  for  $8,000  and 
interest,  and  that  tbe  sale  was  to  be  made  sub- 
ject thereto.  If  Norton  was  deceived,  it  was 
the  result  of  his  own  negligence  in  not  taking 
the  precaution  to  examine  the  records.  He  is 
charc^eable  with  knowledge  of  their  contents. 
Equity  will  not  relieve  a  purchaser  of  his  own 
negligence.  Roberts  v.  Hughes,  81  111.  180,  25 
Am.  Rep.  270;  Vanscoyoe  v.  Kimler,  77  111. 
151;  RiggsY.  Pursell,  60  N.  Y.  193:  Preston 
v.  Brecken  ridge,  86  Ky.  619;  White  v.  Searer^ 
25  Barb.  285;  Eccle^f  v.  Ttjnmons,  95  N.  C.  540; 
Webber  v.  Clark,  136  III.  256;  Dennerlein  v. 
Dennerlein,  111  N.  Y.  518. 

In  Eecles  v.  Timinons,  supra,  it  is  held  that 
a  purchaser  at  a  judicial  sale  will  not  be 
released  from  his  bid  on  tbe  ground  that  tbe 
title  is  imperfect  when  the  true  state  of  tbe  title 
is  set  oui  in  tbe  pleadings  under  which  tbe  sale 
was  made.  Denneilein  v.  Dennerlein,  supra, 
was  a  partners'  sale.  The  property  was  de- 
scribed in  the  procecdin«^s  and  in  the  notice  of 
sale  by  metes  and  bounds,  and  as  "containing 
thirty-one  acres,  be  the  same  more  or  less." 
Prior  to  the  sale,  hand-bills  were  issued  in  the 
name  of  the  referee  who  made  the  sale,  in 
which  the  boundary  lines  of  the  premises  were 
omitted  and  tbe  property  described  as  the 
farm  of  **  the  late  John  Dennerlein,  containing 
thirty-one  acres."  Tbe  purchaser,  in  bidding 
upon  the  property,  relied  upon  the  statement 
in  tbe  handbills  as  to  the  quantity  of  land. 
Subsequently  he  discovered  that  the  premises 
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only  contained  24f  acres,  and  applied  to  the 
court  for  an  order  releasing  him  from  com- 
pleting the  purchase  on  the  ground  that  he 
had  l^n  misled  as  to  the  number  of  acres, 
which  motion  was  denied.    He  appealed  to  the 

feneral  term,  where  the  order  was  affirmed  (46 
[un,  561),  and  on  appeal  to  the  court  of 
appeals  of  New  York  it  was  held  that  he  was 
not  entitled  to  relief.  Vanscoyoe  ▼.  Kinder, 
supra,  was  an  appeal  from  an  order  of  the  cir- 
cidt  court  sustaining  a  motion  made  therein  by 
the  purchaser  to'  set  aside  a  sale  of  a  tract  of 
land  made  upon  execution,  on  the  ground  that 
he  was  led  to  believe,  by  misrepresentations 
made  by  the  officer  conducting  tbe  sale,  that 
the  land  was  not  incumbered,  when  in  fact  it 
was  mortgaged  in  excess  of  its  value.  The 
supreme  court  held  that  the  maxim  of  eateat 
emptor  applied,  and  that  the  misrepresentation 
of  the  sheriff  afforded  no  ground  for  setting 
aside  the  sale.  In  the  case  at  bar  the  price 
paid  was  so  greatly  inadequate  to  the  real 
value  of  the  land  as  to  put  the  purchaser  on 
inquiry.  He  should  have  known  that  a  half- 
section  of  land,  which  the  evidence  shows  was 
well  worth  $6,400,  would  sell  for  more  than 
$2,535,— the  amount  of  his  bid, — if  there  was 
no  prior  incumbrance.  The  land  was  actually 
worth  several  hundred  dollars  more  than  the 
amount  bid  by  Norton  and  tbe  Quinlin  lien 
combined,  so  that,  instead  of  losing  anything 
by  tbe  transaction,  tbe  investment  is  still  a 
profitable  one.  He  does  not  complain  that  he 
has  lost  anything  by  the  transaction,  but  rather 
tbat  he  failed  to  double  on  the  investment. 

Concerning  what  took  place  between  the 
sheriff  and  Norton  the  day  following  the  sale, 
to  which  reference  has  been  made,  we  will  say 
that  it  is  unexplainable  how  tbe  former  made 
the  statement  he  did,  if  correctly  quoted  in 
Mr.  Norton's  affidavit,  in  regard  to  what  the 
land  was  appraised  at.  It  is  not  true  that  it 
had  been  appraised  at  $4,800,  and  could  not 
be  sold  for  less  than  $3,200.  The  sum  bid  by 
Norton  was  more  than  two  thirds  the  appraiired 
value  of  the  land  as  shown  by  the  appraise- 
ment. However,  what  tbe  sheriff  may  have 
said  in  that  regard,  as  well  as  the  statement 
tbat  '*  the  sale  must  be  declared  off,"  is  of  no 
importance  for  the  reason  that  the  status  of 
Norton  as  purchaser  was  fixed  when  his  bid 
was  accepted.  The  officer  had  no  power  or 
authority  to  afterwards  release  him  from  his 
purchase. 

It  is  contended  that  this  case  falls  within, 
and  is  controlled  by,  that  of  Paulett  v.  Peabody, 
8  Neb.  196,  and  Fraslier  v.  Ingham,  4  Neb. 
531.  We  do  not  think  so.  These  cases  were 
decided  upon  facts  materially  different  from 
these.  In  the  first  case  there  was  a  decree  of 
foreclosure  of  a  junior  mortgage  in  a  suit 
wherein  the  senior  mortgagee  was  not  a  party. 
The  property  was  sold  under  a  decree  by  the 
sheriff,  the  purchaser  being  induced  to  buy  the 
property  through  the  false  representations  of 
the  attorneys  of  both  the  plaintiff  and  the 
senior  mortgagee  that  the  prior  mortgage  would 
be  paid  off  out  of  the  proceeds  of  the  sale,  and 
that  he  would  take  the  property  discharged  of 
such  lien.  It  was  held  that  said  false  repre- 
sentations of  the  parties  were  sufficient  grounds 
for  vacating  l|ie  sale.  In  the  case  we  are  con- 
sidering it  is  not  pre^nded  tbat  any  miarcpre- 


1892. 


NOBTON  V.  TAYIiOB. 


91 


-sentations  or  fraud  can  be  imputed  to  auy  of 
the  parties  to  the  suit  or  to  QuidHd,  the  senior 
mortgagee,  whereby  Norton  was  induced  to 
buy  the  land.  Of  course,  when  a  fraud  is 
practiced  upon  the  purchaser  at  a  judicial  sale 
by  the  party  in  interest,  which  induced  the 
purchaser  to  make  his  bid,  the  sale  will  be  set 
•aside  therefor.  But  the  rule  has  no  applica- 
tion here.  In  the  case  reported  in  4  Neb.  531, 
the  sheriff  levied  an  execution  upon,  appraised 
^nd  sold  a  tract  of  land  covered  with  timber. 
The  sale  was  duly  confirmed  and  a  deed  eze- 
•cuted  to  the  purchaser.  Afterwards  it  was 
discovered  that  the  record  of  the  proceedings 
under  the  writ  described  another  tract,  near 
by,  which  was  of  no  value  whatever.  It  was 
held,  on  a  petition  of  the  purchaser  to  set  aside 
the  sale,  that  he  was  entitled  to  relief.  Clearly 
the  case  is  not  analogous  to  the  one  before  us, 
for  in  this  case  there  was  no  error  in  describing 
the  lands,  as  in  the  cato  cited.  The  doctrine 
announced  in  these  decisions  should  not  be  ex- 
tended to  cases  not  clearly  of  their  class.  We 
are  of  the  opinion  that  the  district  court  did 
not  err  in  overruling  the  motion  of  the  plain- 
tiff in  error  to  set  the  sale  aside,  and  its  decision 
18  affirmed. 

Post*  J.,  concurs. 

Maxwell*  Oh.  </.,  dissenting: 

I  am  unable  to  give  my  assent.to  the  opinion 
-of  the  majority  of  the  court,  and  will  as  briefly 
.as  possible  state  my  reasons  for  failing  to  con- 
cur with  the  majority.  This  is  an  application 
to  compel  the  purchaser  of  land  under  a  decree 
-of  foreclosure  of  a  mortgage  to  complete  the 
purchase  by  paying  the  amount  of  his  biri. 
He  answers,  in  effect,  that  he  was  induced  to 
bid  by  the  misrepresentations  of  the  officer 
conducting  the  sale,  and  that  a  Ifirge  mortgage, 
viz.,  $8,000,  exists  as  an  incumbrance  against 
the  land,  which  he  was  induced  to  tSlieve 
would  be  satisfied  out  of  the  proceeds  of  sale. 
The  cause  was  submitted  to  the  court  on  affi- 
davits as  follows: 

*'W.  C.  Norton,  being  first  duly  sworn 
according  to  law,  deposes  and  says  that  on  the 
14th  day  of  September,  1«89,  while  the  sale 
was  being  made  of  the  lands  sold  under  the 
order  of  sale  in  this  case,  this  affiant  had  a 
<jonversation  with  the  sheriff  of  said  county, 
who  was  then  and  there  conducting  the  said 
sale,  wherein  said  sheriff  stated  to  this  affiant 
that  .said  land,  under  the  appraisement,  could 
not  be  sold  for  lefs  than  $2,533.60,  and  that,  un- 
der the  appraisement,  said  last-named  amount 
would  be  sufficient  to  buy  the  same.  That 
said  sheriff  then  and  there  examined  the  report 
of  the  appraisers,  the  certificates  of  thQ  county 
clerk,  clerk,  of  the  district  court,  and  county 
treasurer,  and,  after  making  said  examination, 
-and  after  figuring  up  the  amount  of  the  decree 
.And  the  amount  of  liens  on  said  land,  stated  to 
this  affiant  that  the  said  sum  of  $2,533.60 
would  be  sufficient  to  purchase  said  land,  and 
that  by  paying  the  said  sum  of  $2,533.60  this 
.affiant  would  acquire  a  good  and  perfect  title 
to  said  land,  free  and  clear  of  ail  previous  Hens 
or  incumbrances.  This  affiant  then  and  there 
trusted  and  believed  the  said  statement  «nd 
representation  of  said  sheriff,  and  then  and 
there  believed  that  by  bidding  the  sum  of 
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$2,585  for  said  land,  and  paving  the  said  sum 
of  $2,585  therefor,  he  would  receive  and  have 
a  good  title  to  said  land  free  and  clear  of  all 
other  liens  and  incumbrances  thereon.  Said 
affiant  then  and  there  stated  to  said  sheriff 
that  he  would  give  the  sum  of  $2,535  for 
said  land  if  he  thereby  would  acquire  a  clear 
deed  and  title  to  said'  land,  free  of  all  prior 
liens  and  incumbrances.  That  said  sheriff 
then  and  there  stated  that  this  affiant  would 
acquire  such  a  deed  and  title.  Affiant  savs 
that  the  clerk  of  this  court,  Ed.  G.  Hall, 
was  also  present  when  said  sheriff  stated  to 
this  affiant  that  a  bid  of  $2,535  would  en- 
title the  purchaser  to  a  deed  for  said  land, 
and  that  the  payment  of  said  $2,535  would 
clear  said  land  of  all  prior  liens  and  incum- 
brances, and  that  said  Ed.  G.  Hall  then  and 
there  assisted  said  sheriff  to  look  over  and 
examine  said  appraisement  and  certificates, 
and  assisted  to  figure  up  the  amount  of  said 
decree  and  said  liens;  and  the  said  Ed.  G. 
Hall  also  then  and  there,  before  the  time  he, 
this  affiant,  bid  the  said  sum  of  $2,535,  said 
that  it  was  more  than  two  thirds  of  the  ap- 
praised value  of  said  land,  and  that  by  bidding 
the  said  sum  of  $2,535  he  would  be  entitled  to 
a  deed  therefor,  and  that  a  deed  under  said  bid 
would  entitle  the  purchaser  to  a  deed  free  and 
clear  of  all  prior  liens  and  incumbrances. 
That  this  affiant  then  and  there  believed  and 
trusted  In  the  said  statements  and  representa- 
tions of  said  sheriff  and  said  clerk,  and  acted  up- 
on their  said  statements  and  representations  in 
making  said  bid.  Affiant  says  that  said  sheriff 
and  said  clerk  stated  to  said  affiant  that  no  bid 
less  than  $2,533.60  could  be  received  for  said 
land,  stating  that  said  last-named  amount  was 
two  thirds  of  the  value  of  said  land;  and  that, 
after  the  payment  of  said  amount,  there  would 
be  no  prior  liens  on  said  land.  That  on  the 
next  day  after  bidding  said  sum  of  $2,535  for 
said  land,  to  wit,  on  the  15th  day  of  Septem- 
ber, 1889,  he  met  said  sheriff,  whereupon  said 
sheriff  stated  to  this  affiant  that  the  said  amount 
bid  by  this  affiant,  to  wit,  $2,535,  was  not  two 
thirds  of  ihe  appraised  value  of  said  land; 
that  said  land  had  been  appraised  at  the  sum 
of  $4,800,  and  could  not  be  sold  for  less  than 
$3,200,  and  that  unless  he,  this  affiant,  would 
raise  his  said  bid  to  said  sum  of  $3,200,  he, 
said  sheriff,  could  not  sell  said  land  to  this 
affiant,  whereupon  said  affiant  stated  to  said 
sheriff  that  he,  this  affiant,  would  not  bid  the 
said  sum  of  $8,200.  That  said  sheriff  then 
stated  to  this  affiant  that  said  sale  must  be  de- 
clared off,  and  no  sale,  as  he,  said  sheriff, 
could  not  sell  said  land  for  less  than  $3,200. 
That  this  affiant  then  and  there  believed  that 
his  said  bid  of  $2,535  was  wholly  rejected  by 
said  sheriff,  and  he  would  not  be  held  to  act 
upon  said  bid  or  pay  for  said  land,  and  paid 
no  more  attention  to  said  pretended  purchase, 
and  did  not  suppose  or  anticipate  that  any 
effort  would  be  made  to  confirm  said  sale, 
offer  or  bid,  and  was  not  present  in  court 
when  said  sale  was  confirmed,  and  had  no 
notice  that  an  application  would  be  made  to 
this  court  to  confirm  said  sale,  and  was  not  in 
the  court  room,  and  not  in  Butler  county, 
when  the  sale  was  confirmed.  That,  if  he 
had  known  or  supposed  that  an  application 
was  going  to  be  made  to  this  court  to  ratify  or 
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conlirm  bis  said  bid,  be  would  bave  appeared 
by  counsel  and  bave  opposed  said  confirma- 
tion, on  the  ground  and  for  tbe  reason  tbat 
in  fact  be  was  misled  and  deceived  b^  the  said 
statements  and  representations  of  said  sberiif 
and  said  clerk,  in  this,  to  wit:  If\rit.  Tbat 
tbe  decree  under  wbicb  said  land  was  sold  was 
not  a  first  lien  on  said  land;  that  in  fact  there 
was  a  prior  lien  on  said  land,  amounting  to  tbe 
sum  of  18.000,  and  tbat  said  land  was  sold 
subject  to  said  prior  lien  of  $8,000,  which  said 
prior  lien  of  $8,000  consists  of  a  mortgage 
given  thereon  by  Byron  E.  Taylor  and  wife 
to  tbe  Nebraska  Loan  &  Trust  Co. ,  which  said 
mortgage  is  in  full  force  and  effect,  and  not 
yet  due.  Second.  That  said  land,  or  the  inter- 
est therein,  of  said  Byron  E.  Taylor  and  wife, 
was  not  appraised  at  tbe  sum  of  $8,000,  as 
stated  by  said  sheriff  and  said  clerk  at  and  be- 
fore the  time  of  said  bid,  but  tbat  said  interest 
of  Byron  E.  Taylor  and  wife  In  said  premises 
was  appraised  at  the  sum  of  $1,478.04,  and 
tbat  in  fact  said  land  could  have  been  bought 
at  said  sale  for  two  thirds  of  said  last-named 
amount,  as  fully  appears  bv  tbe  records  and 
files  in  this  proceeding.  That,  if  this  affiant 
bad  known  tbe  true  condition  of  liens  and 
incumbrances  on  said  land,  and  bad  been  cor- 
rectly informed  of  the  true  condition  of  affairs 
regarding  liens  and  incumbrances  on  said  land 
by  said  sheriff  and  said  clerk,  be  would  not 
bave  purchased  or  bid  on  said  land,  and,  bad 
be  known  or  supposed  tbat  an  application  was 
about  to  be  or  going  to  be  made  to  this  court 
to  confirm  said  sale,  and  had  be  not  been  mis- 
led by  the  said  sheriff  telling  this  affiant  tbat 
be,  said  sheriff,  could  not  accept  said  bid,  be, 
this  affiant,  would  bave  at  once,  and  before  tbe 
confirmation  of  this  sale,  taken  steps  to  exam- 
ine and  determine  tbe  regularity  of  said  sale 
and  the  reasonable  or  unreasonable  extent  of 
bis  said  bid.  That  be  bad  no  knowledge  or 
information  that  an  application  had  been  made 
to  confirm  said  sale  until  after  tbe  same  was 
confirmed  by  this  court,  whereupon  be  at  once 
took  steps  to  institute  this  motion,  and  says 
that  a  great  wrong,  hardship  and  iniustice  will 
be  done  this  affiant  if  be  is  compelled  to  pay 
the  amount  of  bis  said  bid  or  offer,  and  that 
said  bid  or  offer  was  made  under  a  misappre- 
hension of  the  true  facts  surrounding  said  bid 
or  offer,  as  stated  and  recited  in  this  affidavit. 
W.  C.  Norton." 

'  'I,  Ed.  G.  Hall,  being  first  duly  sworn ,  depose 
and  say  I  am  tbe  clerk  of  the  district  court  of 
Butler  county,  Nebraska,  duly  qualified  and 
acting  as  such,  and  was  on  tbe  14th  day  of 
September,  1889;  and  on  the  said  14tb  day  of 
September  the  sheriff  of  Butler  county  was 
making  sale  of  one  Byron  E.  Taylor's  farm  by 
virtue  of  an  order  of  sale  in  tbe  above-entitled 
cause.  That  during  the  time  of  said  sale  tbe 
said  sheriff  came  to  mv  office,  and  I  asked  of 
him,  'Have  you  a  bidder  for  tbe  land?'  He 
answered:  'No,  I  bave  not;  but  I  think  Nor- 
ton is  going  to  buy  it.'  He  then  went  out,  and 
shortly  after  W.  (J.  Norton  came  to  my  office, 
and  asked  me  bow  much  there  was  against  the 
Byron  E.  Taylor  farm.  Before  having  time 
to  answer,  tbe  sheriff  returned,  and,  together 
with  said  Norton,  seated  themselves  at  a  desk 
in  my  office.  While  at  the  desk  I  heard  said 
Norton  say  to  tbe  sheriff,  'If  you'll  make  me  a 
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clear  title  to  tbe  land,  I  will  buy  it.'  The  sher- 
iff then  said,  'I  will  make  you  a  sheriff's  deed.' 
I  then  said,  'A  sheriff's  deed  is  as  good  a  deed 
as  can  be  made:'  tbat  his,  said  Norton's,  title 
would  be  perfectly  good  upon  receipt  of  a  deed  of 
tbat  kind.  I  then  picked  up  from  the  desk  tbe 
order  of  sale  and  certificates  attached,  and  said 
to  tbe  said  Norton,  'I  will  tell  you  in  a  minute 
what  vou'll  have  to  pay  to  get  the  land;'  but, 
upon  looking  over  the  papers,  did  not  find  tbe 
said  appraisement,  and,  bein^  in  a  hurry,  asked 
tbe  sheriff  what  tbe  appraisement  was.     He 

replied  that  it  was  $ .    I  then  said  to  said 

Norton:  'You'll  have  to  pay  two  thirds  of 
this  amount,  which  will  be  $2,588.60;'  and  I 
further  said  to  the  said  Norton:  'You  bad 
better  make  tbe  bid  $2,585  even.  You'll  be 
sure  then  to  cover  everything.'  I  also  told  said 
Norton  tbat  all  other  liens  would  be  canceled 
as  against  this  land  when  the  sale  was  con- 
firmed, not  knowing  at  that  time  tbat  said  sale* 
was  being  made  subject  to  the  lien  of  Washing- 
ton Quinlin  for  $8,000,  but  did  know  that 
said  lien  and  mortgage  did  exist,  but  believed 
and  told  said  Norton  that  said  lien  would  be  no- 
good  if  tbe  sale  was  confirmed  under  his  bid. 
And  further  this  affiant  sayeth  not.  Ed.  Q. 
HalL" 

It  will  be  observed  that  Norton  applied  to 
the  clerk  who  should  bave  bad  tbe  appraise- 
ment if  the  sheriff  had  done  bis  duty.  Tbe 
appraisement  would  have  shown  what  liens 
existed  against  tbe  land.  The  sheriff  did  not 
seem  to  bave  it  in  bis  possession.  In  view  of 
the  course  he  pursued  afterwards,  it  is  probable- 
that  be  bad  a  design  in  suppressing  tbe  ap- 
praisement. 

'*!,  Sumner  Darnell,  being  first  dulv  sworn, 
depose  and  say  tbat  I  am  the  sheriff  of  said 
county,  duly  qualified,  and  acting  as  such. 
Tbat  on  tbe  14th  day  of  September,  1889,  while 
I  was  offering  the  land  described  in  tbe  order 
of  sale  in  the  above  named  cause  for  sale  under 
an  order  of  sale  issued  in  tbe  above-entitled 
cause  on  the  12th  day  of  July,  1889,  one  W.  C. 
Norton  came  to  ine,  and  said,  'What  is  this 
you  are  selling?'  I  says,  'A  farm.'  He  says, 
'What  farm?'  and  I  says,  'E.  B.  Taylor's.'  He- 
says,  'What  have  you  been  offered f  I  told 
him,  'I  have  no  bid  yet,'  and  asked  him  to 
make  a  bid.  He,  Norton,  said,  'What  is  there 
against  itf  Then  I  told  him  to  go  upstairs  to 
the  clerk  of  tbe  district  court,  Ed.  G.  Hall,  who 
is  there  in  bis  office,  and  see  for  himself. 
Then  he,  Norton,  says,  'If  you  will  make  me 

a  clear  title,  I'll  give  you  $ .'    Then  he 

went  upstairs  to  tbe  office  of  tbe  clerk  of  said 
district  court.  In  a  few  minutes  I  followed. 
I  asked  him  what  be  bad  found  out.  Ed.  G. 
Hall,  the  said  clerk,  said,  'It  will  take  $2,588 
to  make  two  thirds  of  the  appraised  value.  * 
Then  Ed.  G.  Hall  says:  'You  had  better  make 
it  $2,585,  and  make  sure  that  tbe  amount  ia 
sufficient  for  tbe  two  thirds  of  the  appraised 
value.'  And  I,  believing  tbat  tbe  two  thirds 
of  said  appraisement  was  $2,588.60,  and  be- 
lieving in  good  faith  that  that  was  tbe  least 
amount  that  would  buy  said  land  at  said  sale,., 
said,  'Yes,  you  bad  better  make  it  $2,585;'  and 
he,  Norton,  said,  'Well,  I'll  raise  it  that  much 
if  you1l  make  me  a  good  deed.'  I  said,  Tl) 
maKe  you  as  good  a  deed  as  a  sheriff  can  make,** 
or  words  to  that  effect.    Then  I  went  down- 
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•stairs,  and,  receiving  no  other  bid,  declared  it 
sold  to  W.  C.  Norton.  The  next  day,  the  15th 
of  September,  or  within  a  day  or  so  after,  1 
met  said  W.  C.  Norton,  and  told  him  there 
was  a  mistake,  and  thai  his  bid  was  not  two 
thirds  of  the  appraised  value  of  said  land,  and 
the  sale  would  not  be  confirmed,  a?  I  believed. 
And  then  he  said,  'I  will  not  raise  my  bid,' and 
a  will  not  take  the  land.'  That  said  W.  C. 
Norton  made  no  other  bid  than  the  offer  I 
have  above  described.     Sumner  Darnell." 

As  an  offset  to  these  affidavits,  a  number  of 
persons  were  permitted  to  swear  that  the  land 
in  question  was  of  greater  value  than  the 
amount  fixed  by  the  appraisers  and  it  was  worth 
from  $15  to  $20  per  acre.  It  is  very  clear  to 
my  mind  that  if  the  testimony  of  the  witnesses 
swearing  to  the  increased  value  is  true,  it  is  an 
additional  reason  why  the  sale  should  be  set 
Aside  beoiuse  the  landowner  is  being  defraud- 
ed. As  an  evidence  that  the  testimony  is  not 
true,  however,  the  landowner,  as  well  as  the 
trust  company,  is  here  insisting  on  the  per- 
formance of  the  contract,  evidently  believing 
that  the  property  would  not  bring  as  much  if 
again  offered  for  sale;  but,  even  if  the  affida- 
vits are  true  as  to  the  value,  they  cannot  be 
considered  in  this  case.  Suppose  the  plaintiff 
in  error  to  be  a  man  of  very  limited  means, 
who  desived  the  land  for  a  farm,  and  was  able 
to  procure  a  loan  thereon,  if  free  and  unincum- 
bered, for  $3,000,  but  utterly  unable  to  obtain 
a  loan  for  anv  greater  sum.  In  a  case  of  that 
kind  it  would  be  possible  to  rob  him  of  every 
<%nt  he  possessed  by  comi)elling  him  to  accept 
property  subject  to  a  heavy  incumbrance  when 
he  had  no  means  of  satisfying  the  same.  It 
will  not  do  to  say  that  the  plaintiff  in  error 
possesses  sufficient  means,  and  is  able  to  satis- 
fy the  incumbrance,  because  the  same  rule 
must  apply  to  rich  and  poor  alike,  and  both 
Tvill  suffer  by  the  proposed  rule.  Jt  will  be 
•observed  that  the  majority  opinion  is  predi- 
cated almost  wholly  upon  sheriffs'  sales  under 
executions  in  actions  at  law  or  in  partition 
•cases.  The  case  of  Eecles  v.  Timmons,  95  N. 
C.  540,  cited  in  that  opinion,  was  a  partition 
case,  and  ihe  title  of  the  various  parties  was  set 
out  in  the  petition.  In  that  case  the  petition 
•evidently  contained  a  condensed  statement  of 
the  title  of  the  several  parties,  and  the  objec- 
tion was  not  made  for  many  months  after  the 
purchaser  had  taken  possession,  and  not  until 
a  payment  was  due.  It  is  said:  ''It  will  be 
observed  that  the  title  of  the  defendant  ten- 
ants is  set  out  in  the  petition,  and  a  copy  of  the 
deed  under  which  they  derive  it  annexed  there- 
to. With  the  information  thus  furnished  or 
of  easy  access,  the  purchaser  bids  for  the  lots, 
pays  part  of  the  purchase  money,  and  secures 
the  residue  by  a  note  with  the  allowed  credit. 
This  credit  expired  on  December  1,  1885,  and 
seven  months  thereafter,  when  served  with  a 
notice  of  a  demand  for  judgment,  for  the  tirst 
time  the  defense  is  set  up  of  an  imperfect  title 
to  the  lot.  It  is  not  a  case  when,  upon  the  face 
of  the  pleadings,  a  perfect  title  purports  to  be 
i^old  that  is  afterwards  discovered  to  be  defect- 
ive, when  the  court  will  relieve,  and  not  com- 
pel, the  purchaser  to  pay  for  what  he  does  not 
get.  But  the  true  state  of  the  title  appears  in 
the  averments  in  the  petition  itself,  so  that 
•every  bidder  may  know  by  examination  what 
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estate  he  will  acquire  in  the  land;  and  his  bid 
must  therefore  be  regarded  as  his  own  estimate 
of  the  value  of  what  he  may  buy,  and  the  court 
may  direct  thereafter  to  be  conveyed."  "A 
sale  by  the  master  in  a  case  of  this  kind"  (for 
partition),  says  Ruffin,  Gh.  J,, in  Smith  v.  Brit- 
tain,  38  N.  0.  347,  851,  *'is  but  a  mode  of  sale 
by  the  parties  themselves.  It  is  not  merely  a 
sale  by  the  law,  in  inviium,  of  such  interest  as 
the  party  has  or  may  have  in  which  ihe  rule  is 
caveat  emptor,  but  professes  to  be  a  sale  of  a 
particular  estate,  stated  in  the  pleadings  to  be 
vested  in  the  parties,  and  to  be  disposed  of  for 
the  purpose  of  partition  only.  Thereupon,  if 
there  be  no  such  title,  the  purchaser  has  the 
same  equity  against  being  compelled  to  go  on 
with  his  purchase  as  if  the  contract  had  been 
made  without  the  intervention  of  the  court,  for 
in  truth  the  title  has  never  been  judicially 
passed  on  between  persons  contesting  it."  It 
seems  to  me  the  case  is  directly  against  the  ma- 
jority opinion  in  this  case.  A  sheriff  is  the 
officer  provided  by  law  in  each  county  to  exe- 
cute the  ordinary  process  of  the  court.  His 
duties  are  clearly  pointed  out  by  statuie. 
While,  to  a  considerable  extent,  he  is  under 
the  control  of  the  court,  yet  be  does  not  derive 
his  power  from  it.  Where,  however,  a  court 
renders  a  decree  of  foreclosure,  it  directs  the 
sale  to  be  made  by  some  particular  person;  not 
necessarily  the  sheriff.  This  person  may  be 
the  sheriff,  but,  if  so,  it  is  because  be  is  desig- 
nated by  the  court  to  make  the  sale,  and  not 
because  the  duty  devolves  upon  him  as  sheriff. 
A  sale  under  a  decree  of  foreclosure  under  the 
former  chancery  practice  was  made  by  a  mas- 
ter in  chancery  or  some  one  designated  by  the 
court;  and  the  same  rule  prevails  under  the 
Code,  except  that  the  office  of  master  has  been 
abolished,  and  the  court  is  authorized  to  ap- 
point a  commissioner  to  conduct  the  sale.  In 
either  case  the  sale  is  made  by  the  court,  and 
the  person  conducting  the  sale  is  the  agent  of 
the  court. 

In  Veeder  v.  Fonda,  3  Paige,  97,  3  L.  ed.  73. 
it  is  said:  "As  property  to  a  vast  extent  is 
sold  under  the  decrees  and  orders  of  this  court, 
much  of  which  property  belongs  to  infants  and 
others  who  are  not  able  to  protect  their  own 
rights,  it  has  always  been  an  important  object 
with  the  court  to  encourage  a  fair  competition 
at  master's  sale.  For  this  purpose  it  is  neces- 
sary that  purchasers  at  such  sales  should  un- 
derstand that  no  deception  whatever  will  be 
permitted  to  be  practiced  upon  them.  That  in 
a  contract  between  them  and  the  court  they 
will  not  be  compelled  to  carry  that  contract 
into  effect  under  circumstances  where  it  would 
not  be  perfectly  just  and  conscientious  in  an 
individual  to  insist  upon  the  performance  of 
the  contract  against  the  purchaser,  if  the  sale 
had  been  made  by  such  individual  or  his  agent. 
It  is  therefore  a  principle  of  the  court  that  the 
master  who  sells  the  propertv  shall  not,  in  the 
description  of  the  same,  add  any  particular 
which  may  unduly  enhance  the  value  of  the 
property,  or  mislead  the  purchaser."  To  the 
same  effect  are  Post  v.  Leet,  8  Paige,  337,  4  L. 
ed.  451;  Seaman  v.  Hicks,  8  Paige,  656,  4  L. 
ed.  580.  In  the  last  case  dted  it  is  said :  '  'The 
terms  of  sale  show  that  the  land  was  sold  as  and 
for  a  good  title,  except  as  to  the  incumbrance 
mentioned.    The  court  therefore  ought  not  to 
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compel  the  purchaser  to  complete  his  purchase, 
UDless  be  would  have  obtaioed,  under  the  mas- 
ter's deed,  such  an  interest,  both  in  the  land 
and  in  the  buildings  thereon,  as  he  was  author- 
ized to  suppose  he  was  buying  when  the  prop- 
erty was  struck  down  to  him  upon  his  bid/' 
The  court  in  that  case,  however,  reached  the 
conclusion  that  the  title  was  as  represented, 
and  required  the  purchaser  to  perform.  See 
also  Kaujfman  v.  Walker,  9  Md.  229 ;  Merudn 
y.  Smith,  2  N.  J.  Eq.  182;  Den  v.  ZeUera,  7  N. 
J.  L.  185;  Hodgson  v.  Fairell,  15  N.  J.  Eq.  88. 
Many  other  cases  to  the  same  effect  might  be 
cited. 

Where  a  sale  is  conducted  by  a  commission- 
er under  a  decree  of  foreclosure,  the  commis- 
sioner represents  the  court.  He  is  the  hand 
of  the  court,  so  to  speak,  by  which  the  decree 
is  carried  into  effect.  Any  misrepresentation 
made  by  him,  even  if  innocently  made,  but  by 
reason  of  which  the  purchaser  has  been  in- 
duced to  bid,  and  will  not  acquire  the  interest 
which  he  is  lead  to  believe  he  would  acquire, 
are  sufficient  to  justify  setting  the  sale  aside. 
This,  so  far  as  I  am  aware,  is  a  uniform  rule 
in  the  courts  of  equity:  that,  if  the  person 
who  conducted  the  sale  made  misstatements, 
either  honestly,  ignorantly,  or  intentionally, 
whereby  the  purchaser  was  deceived  and 
would  oe  defrauded,  the  sale  will  not  be  sus- 
tained against  his  objection.  It  is  no  answer 
to  say  in  effect  that  the  property  is  cheap 
enough  anyway,  and  therefore  the  purchaser 
receives  the  worth  of  his  money.  That  is 
begging  the  question.  In  effeci,  it  is  admit- 
ting all  that  is  claimed,  but  seeking  to  excuse 
the  denial  of  relie/.  The  purchaser  may  justly 
say:  **  I  was  deceived  by  the  false  represen- 
tations of  your  agent.  He  misstated  the  facts. 
The  appraisement  was  not  at  hand  so  that  even 
the  clerk  could  not  obtain  it.  There  was  no 
bid  but  mine,  and  that  was  procured  b^  false- 
hood and  misrepresentation."  The  misrepre- 
sentation is  admitted,  and  the  court  answers 
the  purchaser  in  effect:  "Tou  had  no  right  to 
rely  upon  the  representations  of  the  commis- 
sioner appointed  by  the  court  to  conduct  the 
sale;  and,  although  you  were  the  sole  bidder, 
and  there  was  the  incumbrance  of  $8,000  on 
the  land,  of  which  you  had  no  notice,  and  was 
in  excess  of  the  amount  of  your  bid,  yet  the 
land  is  cheap  enough  and  the  court  will  not 
relieve  you." 

In  regard  to  the  objection  that  the  purchaser 
could  have  examined  the  title  for  himself,  the 
answer  is  that  tliere  was  no  time  to  make  an 
investigation  of  the  title.  The  sheriff  had  of- 
fered, and  was  then  offering,  the  property  for 
sale.  There  were  no  bidders.  Norton  came 
up  and  inquired  in  regard  to  the  sale,  and  the 
title  that  would  be  acquired.  The  officer  pro- 
fessed to  know  and  informed  the  party  that  he 
would  obtain  a  clear  title.  The  bidder  cer- 
tainly could  rely  upon  this  statement.  Had 
the  officer  said:  "I  have  no  knowledge  in  re- 
gard to  the  matter.  You  must  examine  the 
records  for  yourself," — then  the  purchaser 
would  have  bid  at  his  peril,  and  the  doctrine  of 
caveat  emptor  Yfo\}l^  have  applied.  Consider- 
able stress  is  laid  upon  the  doctrine  of  caveat 
emptor,  and  it  is  said  the  purchaser  must  be- 
ware. The  doctrine  does  not  apply  where  a 
party  has  been  induced  to  bid  by  a  misstatement 
of  facts  made  by  the  officer  who  conducted  the 
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sale;  and  I  think  not  a  single  case  can  be  found 
where  a  sale  was  made  under  a  decree  of  a 
court  of  equity  by  an  officer  appointed  by  the 
court  where  such  misrepresentations  have  not 
been  held  good  cause  for  setting  the  sale  aside. 
The  decision  in  this  case  practically  overruled 
Paulett  V.  Peabody,  8  Neb.  196,  hud  Fra^iter  v. 
Ingham,  4  Neb.  581,  and  I  believe  does  gresX 
injustice  to  the  purchaser,  and  places  the  court 
in  the  attitude  of  approving  deception  in  iiR 
officers  in  conducting  sales  under  its  direction. 

2.  It  is  admitted,  by  not  being  denied,  that 
*'on  the  15th  day  of  September,  1889,  he  (Nor- 
ton) met  the  sheriff,  whereupon  said  alieriff 
stated  to  the  affiant  that  the  said  amount  bid 
by  this  affiant,  to  wit,  $2,585,  was  not  two 
thirds  of  the  appraised  value.  .  .  .  That  the 
land  had  been  appraised  at  $4,800,  and  could 
not  be  sold  for  less  than  $8,200,  and,  unless 
Norton  would  raise  his  bid  to  $8,200,  the  sale 
would  be  declared  off,"  etc.:  that  is.  that  Nor- 
ton's bid  was  not  sufficient  to  authorize  the 
sheriff  to  entertain  it,  and  therefore,  unless 
Norton  would  raise  the  bid  to  $8,200,  be  would 
make  a  report  of  no  sale.  Norton  informed 
him  that  he  would  not  raise  his  bid,  and  the 
sheriff  in  effect  declared  it  off.  It  is  probable 
that  this  was  part  of  the  scheme  to  defraud 
Norton  by  putting  him  off  his  guard,  and  pre- 
venting an  investigation  of  the  title  before  the 
sale  was  confirmed,  because  the  sheriff,  with- 
out further  notice  to  Norton,  made  a  report  of 
the  sale,  and  it  was  thereupon  conlSrmed  with- 
out notice  to  Norton,  and  in  his  al>9ence.  8o 
far  as  the  sheriff  is  concerned,  his  conduct  is 
wholly  indefensible,  and  can  only  be  accounted 
for  upon  the  theory  of  a  scheme  to  defraud 
Norton,  in  which  probably  he  was  not  alone, 
i  do  not  care  to  comment  on  this  feature  of 
the  case,  as  it  presents  the  officer  in  a  venr 
unenviable  li^bt.  As  I  understand  the  law,  a 
court  of  equity,  in  making  a  sale  of  real  es- 
tate under  a  decree  of  foreclosure,  takes  the 
place  of  the  vendor,  and  the  person  making^ 
the  sale  is  the  agent  of  the  court,  and  it  is  the 
duty  of  the  court  to  see  that  the  sale  was  fair- 
ly conducted  in  all  respects,  and  that  it  will 
not  sanction  misrepresentations  by  its  agent  as 
to  the  title  of  the  property  or  incumbrance  to 
induce  persons  to  bid.  In  other  words,  mis- 
representations which,  if  made  by  the  land- 
owner himself  to  a  purchaser,  would  be  good 
ground  to  set  a  sale  aside,  are  equally  so  when 
made  by  the  person  appointed  by  the  court  to 
conduct  a  sale  under  a  decree;  and  experience 
has  shown  that  the  establishment  of  tbia  rule 
has  induced  competition  in  bidding  at  sudi 
sales.  MeOowan  v.  Wilkitm,  1  Paige,  120,  2 
L.  ed.  584;  Morris  v.  MoJtatt,  2  Paige,  586.  2 
L.  ed.  1041,  22  Am.  Dec.  661;  Veedsr  v.  Fon- 
da, 8  Paige,  94,  8  L.  ed.  71;  Seaman  y.  Biekf, 
8  Paige,  658,  4  L.  ed.  580;  Kavffmin  y.  Waik- 
er,  9  Md.  229;  Tooley  v.  OridUy,  3  Smedea  & 
M.  493,  41  Am.  Dec.  628.  fmm^ 

I  do  not  understand  that  the  rule  of  catcat 
emptor  applies  where  another  element  inter- 
venes, viz. ,  false  representations.  It  seems  to 
me  that  great  injustice  is  done  to  the  plaintiff 
in  error,  and  a  rule  is  established  that  is  liable 
to  be  fraught  with  gross  injustice,  not  only  to 
purchasers  at  judicial  sales,  but  to  the  owners 
of  the  equity  of  redemption  as  well.  In  my 
view  the  sale  should  be  set  aside. 
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1.  A  special  Act  of  the  Leglglature 
grtamng  a  divorce  is  in  viola^n  of  Aia. 
Const.,  art.  4,  §  21,  which  prohibits  the  suspension 
of  any  general  law  for  the  benefit  of  any  in- 
dividual, slnoe  the  subject  of  divorce  is  covered 
by  general  laws. 

£•  Voluntargr  abaadonnieiit  of  a  wife  by 
ber  husband  is  shown  where  he  requires  her 
to  leave  his  bouse  aud  fails  to  provide  for  ber 
support  and  does  not  conseut  to  her  return. 

3.  A  wife's  olTensiTe  behavior*  coarse 
and  indelicate  lan^^aa^e  and  her  anony- 
mous letters  foully  slandering  one  of  her  hus- 
band^ daughters  by  a  former  marriage,  do  not 
furnish  him  a  legal  Justification  for  his  abandon- 
ment of  her  which  will  prevent  her  from  obtain- 
ing a  divorce  for  abandonment. 

4.  A  wife's  iU  temper  and  mean  disposi- 


tion ^rhich  makes  her  principally  re- 
sponsible for  an  unhappy  state  of  feeling  in  the 
household,  although  not  a  legal  Justification  to 
her  husband  for  abandoning  her,  may  in  a  meas- 
ure palliate  bis  oifense  and  abridge  her  claim  to 
an  allowance  from  his  estate  for  her  separate 
maintenance  on  obtaining  a  divorce  from  him 
for  abandonment. 

(April  27,  19BSi.) 

APPEAL  by  defendant  from  a  decree  of  the- 
Chancery  Court  for  Fayette  County  grant- 
ing plaintiff  a  divorce  and  alimony  against 
defendant.    Modified  and  affirmed, 

A  separation  between  plaintiff  and  defend- 
ant took  place  in  1886.  At  a  session  of  the 
General  Assembly  of  the  State,  in  1888-89 
there  was  passed  '•An  Act  for  the  Relief  of 
William  W.  Jones."  This  Act  was  in  the 
following  language:  "  Section  1.  Be  it  en- 
acted by  the  General  Assembly  of  Alabama, 
that  William  W.  Jones,  of  Fayettee  county, 


NOTS.— Foliditw  of  leffMative  diixtrce. 

Without  considering  the  effect  upon  the  power 
of  the  state  legislatures  to  grant  divorces  of  the 
provisions  of  the  Federal  Constitution,  this  note 
will  deal  with  the  question.  How  far  under  the 
state  go%'emment8  as  established  is  the  granting  of 
divorces  within  the  power  of  the  Legislature?  Many 
of  the  state  constitutions  contain  provisions  di- 
rectly prohibiting  the  Legislature  from  passing 
divorce  bills.  In  such  states  the  validity  of  a  legis- 
lative divorce  can  be  determined  by  an  examina- 
tion of  the  Gonstltution,  and  It  is  needless  to  set  the 
provisions  out  here. 

In  England  the  practice  has  always  been  for  Par- 
liament to  pass  divorce  bills  and  that  practice  con- 
tinues to  the  present  time,  except,  possibly,  where 
the  case  is  covered  by  the  Divorce  Act  of  1857.  Beo 
Westropp's  Divorce  Bill,  L.  U.  11  App.  Cas.  294: 
Hewat*8  Divorce  Bill,  L.  B.  12  App.  Cas.  312;  Gif- 
ford^s  Divorce  Bill,  L.  k.  12  App.  Cas.  961;  A's  Di- 
vorce Bill,  L.  R.  12  App.  Cas.  964;  Joynt's  Divorce 
Bill,  L.  B.  18  App.  Cas.  741. 

Such  being  the  established  rule  when  the  state 
legislatures  began  their  independent  existence  they 
as  matter  of  course  assumed  the  right  to  exercise 
the  same  power,  and  their  action  met  with  such  uni- 
versal acquiescence  that  the  aid  of  the  courts  was 
Heldom  invoked  to  test  the  validity  of  divorce  bills. 
The  result  is  that  while  many  legislative  divorces 
appear  upon  the  statute  books  during  the  early 
history  of  the  country  most  of  the  cases  in  which 
mention  is  found  of  the  subject  treat  it  almost  as  a 
matter  of  history.  See  Foung  v.  Naylor,  1  Hill, 
Eq.  883;  Jones  v.  Jones,  2  Overt.  2,  5  Am.  Dec.  645; 
Noet  V.  Bwlng,  0  Ind.  37. 

It  has  been  held  that  in  the  absence  of  constitu- 
tional pro^^^ons  the  Legislature  may  grant  di. 
vorces.    Head  v.  Head,  2  Kelley  (Oa.)  191. 

In  the  absence  of  direct  prohibition  the  power 
over  divorces  remains  in  the  Legislatiu^.  May- 
nard  v.  HilL  126  U.  S.  190, 81  L.  ed.  654. 

In  Richardson  v.  Wilson,  8  Yerg.  77,  the  court 
said  both  parties  recognize  the  binding  force  of  the 
statute  granting  the  divorce  upon  them  and  the 
court  will  so  construe  it. 

Qranting  divorces  a  righifvl  tubSect  of  legislation. 

It  was  said  in  a  Maryland  case  that  granting  di- 
vorces can  be  viewed  in  no  other  light  than  as  reg- 
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I  ular  exertions  of  legislative  power.    Crane  v.  Me- 
glnnis,  1  Gill  &  J.  474, 19  Am.  Dec.  287. 

The  question  has  arisen  under  the  territorial  or- 
ganic Acts  conferring  power  on  the  territorial  leg- 
islatures, and  the  Supreme  Court  of  the  United 
States  has  said  that  the  granting  of  divorces  is  a 
rightful  subject  of  legislation  within  the  meaning 
of  the  Act  of  Congress  conferring  power  upon  ter- 
ritorial legislatures  to  legislate  upon  such  sublets. 
Maynard  v.  HiU^  125  U.  S.  190, 31  L.  ed.  654. 

Although  in  a  prior  case  in  a  territorial  court, 
wherela  territorial  Legislature  had  passed  a  general 
law  regulating  the  subject  of  divorce  and  then  pro- 
ceeded to  pass  a  special  Act  granting  a  divorce,  the 
court  in  passing  upon  the  validity  of  the  special 
Act  said  the  Act  cannot  be  sustained  without  hold- 
ing that  the  granting  of  a  divorce  is  a  rightful  sub- 
ject of  legislation,  without  violating  that  great 
principle  of  equainess  upon  which  all  Justice  and 
all  equity  repose  and  without  denying  to  the  peti- 
tioner the  benefit  of  the  law  of  the  statute  and  re- 
fusing her  a  day  in  court  and  a  rigbt  to  a  fair  trial, 
and  held  the  law  to  be  invalid.  Higbee  v.  Higbee, 
4  Utah.  19. 


How  far  eonjUcting  vMh  judicial  power. 

In  some  instances  where  the  state  Constitution 
has  not  expressly  prohibited  the  granting  of  legis- 
lative divorces  such  prohibition  has  been  sought  to 
be  sustained  by  implication  from  other  provisions. 
The  provision  which  seems  to  have  been  chiefly 
relieil  on  Is  the  one  dividing  the  government  into 
departments  and  prohibiting  one  department  from 
encroaching  on  the  powers  of  the  others.  There 
is  considerable  conflict  of  opinion  on  the  question 
whether  or  not  the  granting  of  a  legislative  divorce 
is  an  encroachment  upon  the  power  of  the  courts. 
It  has  been  held,  on  the  one  side,  that  under  a  ter- 
ritorial organic  Act  separating  the  legislative  from 
the  Judicial  departments  the  Legislature  had  no 
power  to  grant  divorces.  Ponder  v.  Graham,  4 
Fla.  23;  Chouteau  v.  Magenis,  28  Mo.  192. 

Power  to  grant  divorces  Is  Judicial.  Bingham  v. 
Miller,  17  Ohio,  445,  49  Am.  Dec.  472. 

The  division  of  the  government  into  departments 
deprives  the  Legislature  of  the  power  to  grant  di- 
vorces.   State  V.  Fry,  4  Mo.  147. 

Marriage  cannot  be  dissolved  by  the  Legislature. 
Bryson  v.  Campbell,  12  Mo.  496. 
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be,  aod  be  is  bereby.  released  from  tbe  bonds 
of  matrimony  now  existing  between  him 
and  bis  wife,  Josephine  E.  Jones,  which  di- 
vorce shall  have  the  same  effect  as  divorce 
granted  by  a  court  of  chancery;  and  the  said 
Jones  is  hereby  permitted  to  contract  matri- 
mony again:  provided,  that  the  provisions  of 
this  Act  shall  not  affect  in  any  manner  the 
rights  of  the  said  Mrs.  Josephine  E.  Jones  in 
the  courts  of  this  state  in  the  recovery  of  ali- 
mony in  anv  proceedings  in  any  court  of  this 
state  for  a  divorce  from  the  said  William  W. 
Jones.     Approved  February  18,  1889." 

Upon  the  final  hearing  the  chancellor  granted 
the  prayer  uf  the  bill  dissolving  the  bonds  of 
matrimony  between  the  complainant  and  the 
defendant,  and  decreed  that  the  complainant 
was  entitled  to  receive  temporary  alimony 
^'pendente  IM*  at  the  rate  of  $15  per  month, 
amounting  to  $220,  and  was  also  entitled  to 
recover  $300  as  attornevs'  fees;  and  fixed  her 
permanent  alimony  at  $25  per  month. 


Messrs.  H^CKiireft  CoUier.f or  appellant: 

The  special  Act  in  question  is  not  violative 
of  the  Constitution,  but  will  be  upheld  by  the 
courts. 

The  le^slatlve  action  in  question  is  not  only 
not  prohibited  by  the  section  of  the  organic  law 
cited,  but  it  is  there  expressly  provided  for. 
Its  terms  are,  no  special  law  shall  be  enacted 
for  the  benefit  of  individuals  in  cases  which 
are  or  can  be  provided  for  by  a  general  law, 
or  where  the  relief  sought  can  be  given  by  any 
court  iDf  this  state.  In  pronouncing  on  the 
constitutionality  of  an  Act  which  has  received 
the  sanction  of  a  co-ordinate  department  of  the 
government — the  legislative  department— tbe 
courts  will  indulge  the  presumption  that  such 
Act  is  constitutional,  until  clearly  convinced 
to  the  contrary. 

Zeigler  v.  South  rf  N&rth  Ala.  R.  Co.  68  Ala. 
5»4;  South  &  N&rih  Ala.  H.  Co.  v.  Morris,  65 
Ala.  193;  Edwards  v.  Williamson,  70  A\&.^145: 
3  Brick.  127,  23. 


It  is  an  interference  with  Judicial  power.  Bry- 
Bon  V.  Bryson,  17  Mo.  590. 

In  Jone«  v.  Jones,  12  Pa.  351,  61  Am.  Dec.  612,  the 
court  says:  "The  Legislature  seems  to  have  acted 
on  the  ground  that  the  power  to  grant  divorces 
was  a  legislative  power  and  therefore  not  requir- 
ing a  judicial  examination.  We  think,  however, 
that  the  doctrine  may  well  be  questioned." 

It  seems  to  be  assumed  that  it  would  be  a  viola- 
tion of  the  division  of  the  government  into  depart- 
ments for  the  Legislature  to  grant  a  divorce.  In 
Berthelemy  v.  Johnson,  8  B.  ;Mon.  90,  38  Am.  Dec. 
180. 

It  was  intimated  in  Maguire  v.  Magulre,  7  Dana, 
184,  that  so  far  as  a  divorce  was  for  the  benefit  of 
one  of  Ithe  parties  for  breach  of  contract  by  the 
other  it  was  Judicial  and  beyond  the  authority  of 
tbe  Legislature.  But  In  Cabell  v.  Cabell,  1  Met.  (Ky.) 
310,  where  the  divorce  was  for  the  benefit  of  both 
parties  and  was  acquiesced  In  by  both,  the  court 
held  that  it  might  be  granted  by  the  Legislature. 

The  separation  of  the  departments  of  govern- 
ment will  prevent  an  appeal  to  the  Legislature 
after  the  commencement  of  a  divorce  suit  In  ttie 
courts.  Gaines  v.  Gaines,  9  B.  Hon.  296, 48  Am.  Dec. 
426. 

Another  class  of  oases  has  upheld  legislative  di- 
vorces where  the  courts  had  no  Jurisdiction. 

The  power  of  the  Legislature  to  grant  a  divorce 
in  a  case  where  the  court  had  Jurisdiction  was  ques- 
tioned in  Townsend  v.  Griffin,  4  Harr.  (Del.)  442. 

The  Legislature  has  power  to  grant  divoroe  in 
cases  where  the  court  has  no  Jurisdiction;  but 
where  the  court  has  Jurisdiction  the  Legislature 
cannot  exercise  the  power  under  a  Constitution 
dividing  the  government  into  departments  and 
prohibiting  one  department  from  encroaching  on 
the  power  of  the  others.  Opinion  of  Justices,  16 
Me.  479. 

A  legislative  divorce  Is  valid  in  a  case  of  which 
the  court  under  existing  laws  has  no  Jurisdiction, 
Adams  v.  Palmer,  51  Me.  480. 

The  territorial  legislatures  had  power  to  grant 
divorces  In  cases  over  which  power  had  not  been 
granted  to  the  courts  by  general  law.  Levins  v. 
Sleator,  2  G.  Greene,  604. 

But  on  the  other  side,  and  in  conflict  with  the 
above  decisions,  the  United  States  Supreme  Court 
has  decided  that  the  division  tof  jrovemment  Into 
departments  and  the  consequent  Implied  inhibi- 
tions upon  tbe  legislative  department  to  exercise 
Judicial  functions  was  never  intended  nor  under- 
stood to  exclude  legislative  control  over  the  mar- 
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riage  relation.  Maynard  v.  HaU,  126  U.  S.  190. 81  L. 
ed.654. 

So  it  has  been  decided  that  granting  divorcee  is 
not  an  invasion  of  the  power  of  the  Judiciary.  Starr 
v.  Pease,  8  Conn.  547;  Maynard  v.  Valentine,  2 
Wash.  Terr.  3. 

%The  mere  fact  that  tbe  Legislature  has  conferred 
power  on  courts  over  divorce  proceedings  will  not 
prevent  it  from  passing  special  Acts  granting  di- 
vorces. Wright  V.  Wright,  'Z  Md.  429,  56  Am.  Dec. 
726. 

Construction  of  particular  constitutions, 

A  constitutional  provision  that  all  cases  of  di- 
vorce shall  be  heard  and  tried  by  the  superior  court 
until  the  Legislature  shall  by  law  make  other  pro- 
visions, makes  the  granting  of  a  divorce  a  Judicial 
proceedmg  which  removes  it  from  the  Jurisdiction 
of  the  Legislature.  Clark  v.  Clark,  10  N.  H.  885,  84 
Am.  Dec.  166. 

Under  the  Massachusetts  Constitution,  which 
provides  that  ail  cases  of  divorce  shall  be  heard  by 
the  governor  and  counsel  until  the  Legislature 
shall  by  law  make  other  provisions,  when  the  Leir- 
islature  conferred  the  power  on  the  courts  it  lost 
ail  power  to  grant  divorces.  Sparhawk  v.  Spar- 
hawk,  116  Mass.  817;  Shannon  v.  Shannon,  2  Gray. 
286. 

In  Ohio  the  powers  of  the  Legislature  are  held  to 
be  delegated  and  therefore  the  Legislature  has  no 
power  to  grant  divorces  unless  it  is  expressly  con- 
ferred by  the  Constitution.  Bingham  v.  Miller,  17 
Ohio,  445,  49  Am.  Dec.  472. 

Where  the  Constitution  expressly  prohibits  the 
Legislature  from  exercising  the  power  to  grant  di- 
vorces  whenever  the  courts  are  vested  with  the 
power  the  Legislature  has  by  implication  the 
power  to  grant  them  in  all  cases  not  within  the 
power  of  the  court.  Jones  v.  Jones.  12  Pa.  861,  51 
Am.  Dec.  612;  Cronise  v.  Cronlse,  64  Pa.  264;  Bob- 
erts  V.  Boberts,  64  Pa.  266. 

A  special  statute  authorizing  a  divon»  in  a  case 
in  which  it  could  not  have  been  granted  under  gen- 
eral law  is  unconstitutional  as  granting  a  special 
indulgence  by  way  of  exemption  from  a  general 
law.  Simonds  v.  Simonds,  103  Mass.  576, 4  Am.  Hop. 
676. 

Authorizing  the  court  to  grant  a  divoroe  in  a  par- 
ticular case  for  a  cause  not  provided  for  by  the 
general  law  is  a  violation  of  a  constitutional  pro- 
hibition against  legislative  divorces.  Teft  v.  Tert, 
8  Mich.  68.  H.  P.  F. 
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The  question  wi]]  be  approached  with  g^eat 
caution,  paliently  aod  deliberaiely  examined 
ID  eveiy  aspect,  indulging  the  presumption 
of  its  validity;  and  the  court  will  not  pro- 
nounce sentence  of  invalidity  until  it  is  clear 
that  the  Constitution  and  the  statute  cannot 
co-exist. 

Jones  V.  Black,  48  Ala.  540  ;  Mobile  v.  Dar- 
Han,  45  Ala.  310:  Mobile  ▼.  StonewUl  Ina,  Co. 
58  Ala.  570;  8  Brick.  127,  20. 

A  state  Legislature  may  grant  divorce,  un- 
less expressly  or  impliedly  prohibited  by  its 
CoDstitation. 

5  Am.  &  Eng.  Encyclop.  of  Law,  pp.  746, 
747;  Strader  v.  Oraham,  61  U.  8.  10  How.  83, 
13  I.,  ed.  82;  Green  v.  State,  58  Ala.  190,  29 
Am.  Rep.  789:  State  v.  Oibson,  86  Ind.  889, 
10  Am.  Kep.  42;  Sewall  v.  Seu>all,  122  Mass. 
156.  28  Am.  Rep.  299;  Hopkins  v.  Hopkins,  8 
Mass.  158;  Hunt  v.  Hunt,  72  N.  Y.  217.  28 
Am.  Rep.  129;  Lamar  y.  State,  8  Heisk.  287: 
Frasher  v.  State,  8  Tex.  App.  268,  80  Am. 
Kep.  181 ;  Cook  v.  Cook,  56  Wis.  195,  48  Am. 
Rep.  706. 

The  enactment  of  the  statute  was  purely 
sod  simply  a  question  of  legislative  discretion 
and  expediency. 

Hofman  v.  Bank  of  Norfolk,  12  Ala.  408 ; 
CiaTke  V.  Jade,  60  Ahi.  278;  Bruce  v. 
Brad^atr,  69  Ala.  860 ;  Tindal  v.  Drake,  60 
Ala.  170;  Cooley,  Const  Lim.  85-108;  Watson 
V.  Oates,  58  Ala.  649  ;  McKemie  v.  Qorman, 
68  Ala.  442. 

The  General  Assembly  has  the  same  richt 
to  construe  the  Constitution  of  the  state  that 
the  courts  have,  and  where  the  question  is  one 
in  which  a  liberal  construction  may  be  made, 
the  legislative  construction  will  not  be  con- 
demn^, unless  it  very  clearly  appears  that  it 
i«  wrong. 

Krparte  Selma  dk  G.  R.  Co.  45  Ala.  696.  6 
Am.  Rep.  722. 

When  the  legislative  decree  was  passed,  dis- 
solving the  bonds  of  matrimony  between  com- 
plainant and  defendant,  all  her  rights,  if  any 
at  all,  passed  from  her.  The  relation  of  hus- 
band and  wife  did  not  exist  between  the  par- 
ties at  the  time  the  bill  was  tiled,  and  hence 
>be  had,  and  has,  no  rights  as  wife. 

5  Am.  &  £d^.  Encyclop.  of  Law,  p.  746, 
w"^.  p.  840 ;  Baykin  v.  Rain,  28  Ala.  848,  65 
Am.  Dec.  349;  Barber  v.  Root,  10  Mass.  262  ; 
Kirrigan  v.  Kirrigan,  15  N.  J.  Eo.  149. 

There  can  be  no  original  proceeding  for  ali- 
moov  after  divorce. 

^^'Ode  V.  Wilde,  86  Iowa,  819;  Crayv,  Cray, 
^  X.  J.  £q.  25,  note;  Petersine  v.  Thomas,  28 
Ohio.  596;  Btnoman  v.  Worthington,  24  Ark. 
522.  Galland  v.  Oalland,  88  Cal.  265  ;  Mur- 
mjt  V.  Murray,  84  Ala.  866. 

The  decree  of  divorce  estops  the  plaintiff 
from  maintaining  this  action.  After  the  di- 
vorce the  parties  have  no  claim  upon  each 
other  growing  out  of  the  former  relations  of 
bu$lMind  and  wife,  except  such  as  given  them 
by  the  decree. 

Oark  V.  Fo9diek,  6  L.  R.  A.  188,  118  N.  Y. 
*;  Kamp  v.  Kamp,  59  N.  Y.  212 ;  Crimmins 
V.  i!nmmin9,  28  Hun,  200. 

Km  by  this  law  an  end  has  been  put  to  the 
relation  of  marriage,  as  effectually  as  would 
btve  lesolted  from  the  death  of  either  of  the 
parties,  the  conaequence  is  that  all  duties  and 
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obligations  dependent  upon  the  continuance  of 
that  relation  immediately  cease. 

See  Harrison  v.  Harrison,  20  Ala.  649,  56 
Am.  Dec.  227. 

An  unconstitutional  proviso  in  a  statute  does 
not  affect  the  validity  of  the  provisions  which 
may  be  maintained  separate  and  apart  from  it, 
but  the  courts  will  strike  out  the  former  and 
give  effect  to  the  latter. 

Mobile  dk  0.  R.  Co.  v.  StaU,  29  Ala.  573;  2 
Brick.  463.  47  ;  Ramagnano  v.  Crook,  85  Ala. 
228:  Bogan  v.  State,  84  Ala.  449. 

Alimony  is  an  allowance  paid  by  the  husband 
out  of  his  income. 

Lotett  V.  Ijotett,  11  Ala.  768.  767.  See  also 
Murray  v.  Murray,  84  Ala.  865. 

Messrs.  Tompkins  A  Troy  also  for  ap- 
pellant. 

Messrs.  Arnold  A  ETans  for  appellee. 

Walker*  </.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  the  wife  against  her  hus- 
band for  a  divorce  from  the  bonds  of  matri- 
mony, and  for  alimony.  It  is  contended  for 
the  appellant  that  all  claim  to  such  relief  was 
barred  by  the  Act  of  the  General  Assembly  of 
Alabama,  releasing  him  from  the  bonds  of 
matrimony  theretofore  existing  between  him 
and  the  appellee.  Acts  Ala.  1888-89,  p.  861. 
If  that  Act  was  valid,  no  divorce  could  be  de- 
creed in  this  case,  as  the  bonds  of  matrimony 
had  already  been  dissolved  when  the  bill  was 
filed.  The  proviso  in  the  Act  only  covered  a 
contingency  which  the  enactment  itself  ren- 
dered impossible;  for,  if  the  Act  operated  to 
divorce  the  parties,  the  wife  could  not  there- 
after  maintain  any  proceedings  for  a  di- 
vorce from  her  former  husband,  and  the 
proviso  does  not  purport  to  save  her  rights  to 
alimony  except  in  proceedings  by  her  for  a 
divorce.  If  the  Act  had  **the  same  effect  as 
a  divorce  granted  by  a  court  of  chancery,"  an 
end  was  thereby  put  to  the  relation  of  mar- 
riage, and,  as  a  consequence,  so  far  as  the 
husband  was  concerned,  the  divorce  having 
been  granted  in  his  favor,  all  duties  and  obli- 
gations necessarily  dependent  upon  the  contin- 
uance of  that  relation  immediately  ceased. 
Harrison  v.  Harrison,  20  Ala.  649,  54  Am. 
Dec.  227;  Boykin  v.  Rain,  28  Ala.  848,  65  Am. 
Dec.  849.  Before  the  power  of  granting  di- 
vorces from  the  bonds  of  matrimony  was 
confided  to  the  courts  in  England,  parhament 
assumed  and  exercised  the  right  of  passing 
special  Acts  dissolving  the  bonds  of  marriage. 
Many  of  the  state  legislatures  in  this  country 
have  passed  special  Acts  of  divorce,  the  valid- 
ity of  which  has  been  sustained,  when  not 
rendered  invalid  by  the  operation  of  constitu- 
tional prohibitions.  The  courts  have  gener- 
ally recognized  the  right  of  the  state  legisla- 
tures, when  not  restrained  by  the  constitutional 
limitations,  to  exercise  the  same  power  over 
the  subject  as  was  possessed  by  the  English 
parliament.  And  the  enactment  of  general 
laws  conferring  upon  the  courts  also  authority 
to  grant  divorces  in  certain  enumerated  cases 
has  not  usually  been  regarded  as  having  the 
effect  of  abridging  the  plenary  power  of  the 
Legislature  to  dissolve  the  bonds  of  marriage 
by  special  Acts,  either  in  the  same  or  in  other 
classes  of  cases.    1  Bishop.  Mar.  &  Div.  6th 
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ed.  §§  660-895;  Cooley,  Const.  Lim.  6th  ed. 
128-182;  5  Am.  &  Eog.  Encyclop.  Law,  747; 
Maynard  v.  Hill,  125  U.  8.  190.  81  L.  ed.  654; 
Starry.  Pease,  8  Conn.  541;  Wright  y.  Wright, 
2  Md.  429,  56  Am.  Dec.  728.  The  power  to 
grant  divorces  by  special  Acts  is  somewhat 
anomalous  as  a  legislative  function.  It  has 
been  conceded  rather  because  it  had  been  too 
long  assumed  and  acted  on  to  be  denied  than 
liecause,  on  principle,  it  could  be  regarded  as 
properly  within  the  legitimate  sphere  of  legis- 
lative action.  Kent  says:  ''The  question  of 
divorce  involves  investigations  which  are  prop- 
erly of  a  judicial  nature,  and  the  jurisdiction 
over  divorces  ought  to  be  confined  exclusively 
to  the  judicial  tribunals,  under  limitations  to 
be  prescribed  by  law."  2  Kent,  Com.  106. 
Cooley  says:  "But  it  is  safe  to  say  that  the 
general  sentiment  in  the  legal  prefession  is 
against  the  rightfulness  of  special  legislative 
divorces;  and  it  is  believed  that,  if  the  question 
could  originally  have  been  considered  by  the 
courts,  unembarrassed  by  any  considerations 
of  long  acquiescence,  and  of  the  serious  conse- 
quences which  must  result  from  affirming  their 
unlawfulness,  after  so  many  had  been  granted, 
and  new  relations  formed,  it  is  highly  proba- 
ble that  these  enactments  would  have  been 
held  to  be  usurpations  of  judicial  authority, 
and  we  should  have  been  spared  the  necessity 
for  the  special  constitutional  provisions  which 
have  since  been  introduced."  Cooley,  Const. 
Lim.  6th  ed.  132. 

In  each  of  the  former  Constitutions  of  this 
state  there  was  a  provision  prohibiting  the 
granting  of  divorces  except  in  cases  provided 
for  by  law  by  suit  in  chancery.  The  Consti- 
tution of  1819  further  provided  that  **no  de 
cree  for  such  divorce  shall  have  effect  until 
the  same  shall  be  sanctioned  bv  two  thirds 
of  both  Houses  of  the  General  Assembly." 
Const.  1819,  art.  6,  §  18.  The  correspondmg 
section  of  the  Constitution  of  1861  was  in  these 
words:  "Divorces  from  the  bonds  of  matri- 
mony shall  not  be  granted  but  in  cases  pro- 
vided for  by  law,  by  suit  in  chancery.  But 
decrees  for  divorce  shall  be  final,  unless  ap- 
pealed from  within  three  months  from  the  date 
of  the  enrollment  thereof."  Const.  1861,  art. 
6,  §  13.  The  substance  of  this  provision  was 
carried  forward  into  the  Constitutions  of  1865 
and  1868,  respectively.  Const.  1865,  art.  4, 
§  30;  Const.  1868.  art.  4.  §  30.  The  existence 
of  these  express  constitutional  restraints  may  be 
regarded  as  implying  a  recognition  of  the  power 
of  the  Legislature  to  grant  divorces  in  special 
cases,  unless  the  exercise  of  such  power  is  pro- 
hibited by  the  Constitution.  The  pi*esent  Con- 
stitution of  the  state  contains  no  express  provis- 
ion on  the  subject  of  divorce.  It,  however,  pre- 
scribes general  restraints  upon  the  power  of  the 
Ijegislature  which  were  not  found  in  the  former 
Constitutions.  The  question  to  be  considered 
is  whether  the  omission  of  a  special  provision 
against  granting  divorces  except  in  judicial 
proceedings  left  the  Legislature  free  to  exercise 
an  original  plenary  power  over  the  subject, 
and  to  fijantdivorcesby  enactments  for  special 
cases.  It  is  clear  that  such  special  legislation 
for  individual  cases  is  not  in  harmony  with  the 
policy  of  preserving  an  equality  of  all  persons 
before  the  law,  without  favors  to  some  and 
discrimination  against  others  under  similar  cir- 
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cumstances.  The  subjects  of  marriage  and 
divorce  are  regulated  by  the  general  laws 
of  the  state,  statutory  and  common.  Those 
general  laws  fix  the  rights,  duties,  and  ob- 
ligations of  the  parties  to  the  marriage  relation. 
They  also  provide  for  the  dissolution  of  that 
relation  in  certain  contingencies,  and  pre- 
scribe the  causes  which  authorize  such  disso- 
lution, the  kind  and  measure  of  relief  to  be 
granted,  and  the  mode  of  proceedings  to  se- 
cure it.  If  a  husband  or  a  wife,  who  is  not 
entitled  under  the  general  law  to  be  relieved  of 
the  duties  and  obligations  of  the  marriage  re- 
lation, may  be  freed  therefrom  by  a  special 
Act  of  the  Legislature  for  his  or  her  relief,  the 
resiilt  is  to  dispense  with  the  general  law  for 
the  benefit  of  an  individual.  Even  if  the  cir- 
cumstances are  such  that  the  same  relief  could 
be  secured  by  proceedings  under  the  general 
law,  the  granting  of  the  relief  by  a  special  Act 
of  the  Legislature  is  equally  an  exemption 
from  the  operation  of  a  general  law,  as  the  ne- 
cessity of  having  recourse  to  the  remedies 
which  others  in  similar  circumstances  must 
pursue  is  dispensed  with.  Such  legislation 
singles  out  an  individual  for  special  indul- 
gence, and  excepts  him  from  obedience  to  the 
general  rules  which  others  must  conform  to. 
Several  provisions  of  the  present  Constitution 
of  the  state  indicate  a  purpose  to  confine  the 
Legislature,  as  far  as  practicable,  to  the  enact- 
ment of  general  laws,  applicable  alike  to  all 
persons  under  similar  circumstances.  It  is 
made  the  duty  of  the  General  Assembly  to 
"  pass  general  laws,  under  which  local  and 
private  interests  shall  be  provided  for  and  pro- 
tected." Ala.  Const,  art.  4,  §  25.  It  is  also 
provided  that  "no  special  or  local  law  shall  be 
enacted  for  the  benefit  of  individuals  or  eoi^ 
porations  in  cases  which  are  or  can  be  provided 
for  by  a  general  law,  or  where  the  relief  sought 
can  be  given  by  any  court  of  this  state;  nor 
shall  the  operation  oi  any  general  law  be  sus- 
pended by  the  General  Assembly  for  the  bene- 
fit of  any  individual,  corporation,  or  a^socia- 
tion,"  Id.  art.  4,  ^23.  The  Legislature  owes 
I  equal  obedience  to  each  of  the  clauses  of  this 
section  of  the  Constitution,  but  such  obedience 
cannot  be  as  effectually  enforced  by  the  courts 
in  the  one  case  as  in  the  other.  There  is  h 
marked  difference  between  the  two  clauses. 
This  court  has  held  that  under  the  first  clause 
a  discretion  is  necessarily  left  to  the  Legisla- 
ture to  determine  whether  the  particular 
object  or  want  *'can  be  provided  for  by  a  gen- 
eral law;"  and  that  the  exercise  of  such  dis- 
cretion cannot  be  revised  by  the  courts* 
Clarke  v.  Jack,  60  Ala.  271.  No  such  con- 
struction can  be  put  upon  the  language  of  the 
second  clause  of  the  section.  That  is  a  posi- 
tive, unconditional  limitation  of  the  power  of 
the  General  Assembly.  It  cannot  suspend  the 
operation  of  any  general  law  for  the  benefit 
of  anj  individual,  corporation,  or  association. 
Witlun  the  range  of  this  prohibition  there  is  no 
room  for  the  exercise  of  any  discretion  by  the 
Legislature  or  by  the  courts.  It  is  not  neces- 
sary for  the  purposes  of  this  case  to  define  the 
scope  of  this  provision.*  Clearly,  it  has  the  ef- 
fect of  leaving  the  Legislature  without  the 
power  to  pass  a  special  Act  relieving  an  indi- 
vidual of  any  liability  or  obligation  which  a 
general  law  Imposes  upon  him  in  favor  of  an- 
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other,  or  exempting  him  from  the  operation  of 
the  remedies  afforaed  by  the  general  law  for 
the  enforcement  of  such  liability  or  obligation, 
or  giving  him  a  right  or  remedy  against  an- 
other to  which  he  is  not  entitled  under  the  gen- 
eral law.  We  need  not  decide  whether  this 
provision  would  render  invalid  an  Act  merely 
conferring  upon  an  individual,  corporation,  or 
association  a  privilege  involving  no  interfer- 
ence with  the  rights  of  others  under  the  gen- 
eral law,  orr  e moving  disabilities,  or  granting 
such  relief  as  could  not  operate  as  an  infringe- 
ment of  any  rights  or  remedies  to  which  oth- 
ers are  entitled  under  the  general  law.  Mc- 
Kemie  v.  Oonnan,  68  Ala.  442.  It  is  sufficient 
for  the  purposes  of  this  case  to  hold  that  t&e 
provision  is  effectual  to  render  invalid  a  special 
Act  of  the  Legislature  for  the  relief  of  an  indi- 
vidual, which  would  necessarily  operate  to  ab- 
solve him  from  the  duties  and  obligations 
which  the  general  law  imposes  upon  him  as  a 
husband,  to  suspend  in  his  favor  the  general 
law  which  others,  similarly  situated,  must  con- 
form to  in  order  to  obtain  relief  from  the 
bonds  of  matrimony.  The  special  Act  relied 
on  by  the  appellant  was  unconstitutional,  and 
presents  no  obstacle  to  therelief  sought  by  the 
appellee,  if  she  is  entitled  to  relief  under  the 
general  law.  Darling  v.  Rodgers,  7  Kan.  592; 
Sijnands  v.  Simonds,  103  Mass.  573,  4  Am. 
Rep.  576. 

More  than  two  years  before  the  bill  was  filed 
the  appellant  required  the  appellee  to  leave  his 
house.  They  have  not  lived  together  since. 
The  husband  has  not  provided  for  the  wife's 
support,  and  has  not  consented  to  her  return 
to  his  house.  These  facts  are  not  disputed. 
They  show  a  "voluntary  abandonment''  of  the 
wife  by  the  husband,  within  the  meaning  of 
subdivision  8  of  section  2322  of  the  Code.  A 
husband  may  as  effectually  abandon  his  wife 
by  putting  her  away  from  him  and  denying 
ber  the  privilege  of  dwelling  with  him,  as  by 
going  off  himself  from  their  former  residence, 
leaving  her  there,  and  not  permitting  her  to 
live  with  him.  Morris  v.  Morris,  20  Ala.  168; 
Hanberry  v.  Hariberry,  29  Ala.  719;  Kinsey  v. 
Kinsey,  37  Ala.  398;  2  Am.  &  Eng.  Encyclop. 
Law.  803. 

It  is  not  contended  that  the  husband  is  en- 
titled to  a  divorce  from  the  wife  on  any  of  the 
grounds  prescribed  by  the  statute.  Nothing 
short  of  the  existence  of  a  ground  of  divorce  in 
favor  of  the  husband  against  the  wife  can  de- 
feat the  right  of  the  wjfi  to  a  divorce  from  her 
husband  because  of  his  abandonment  of  her 
without  her  consent  for  the  period  and  in  the 
manner  fixed  by  the  statute.  The  proof 
against  the  wife  in  this  case,  if  believed,  shows 
no  more  than  that  she  was  guilty  of  grossly 
offensive  behavior  in  ber  husband's  presence  on 
one  occasion;  that  at  times  she  used  coarse  and 
indelicate  language;  that  once,  when  her  hus- 
band's young  daughter  by  a  former  marriage 
was  standing  near  the  fire  place,  she  stirred  up 
the  flre,  so  that  the  flame  caught  the  clothing  of 
the  child,  and  she  gave  no  assistance  in  the 
rescue;  and  that  she  wrote  and  circulated  a 
number  of  anonymous  letters,  cruelly  and 
foully  slandering  another  of  her  husband's 
daughters.  If  she  was  guilty  of  such  exhibi- 
tions of  ill  temper  and  a  mean  disposition,  it 
may  be  readily  understood  how  the  maniage 
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relation  became  irksome  to  the  husband. 
However  hard  it  may  have  been  for  him  to 
endure  such  conduct,  yet  it  did  not,  under 
the  statute,  afford  him  ground  for  relief  from 
an  uncongenial  association,  or  furnish  him 
with  a  le^l  justification  for  his  abandonment 
of  his  wife.  Bryan  v.  Bryan,  34  Ala.  516; 
HaTiberry  v.  Hanberry,  supra;  5  Am.  &  Eng. 
Encyclop.  Law,  805. 

When  a  divorce  is  granted  in  favor  of  the 
wife,  if  she  has  no  separate  estate,  or  if  it  is 
insufficient  for  her  maintenance,  she  is  entitled 
to  an  allowance  out  of  the  estate  of  her  hus- 
band; and  in  such  case  *'the  allowance  must 
be  as  liberal  as  the  estate  of  the  husband  will 
permit,  regard  being  had  to  the  condition  of 
bis  family,  and  to  all  the  circumstances  of  the 
case."  Code,  §§  2883,  2333.  The  conduct  of 
the  wife  before  her  husband's  abandonment  of 
her  is  a  circumstance  to  be  considered  in  de- 
termining the  amount  of  the  provision  to  be 
decreed  in  her  favor.  Her  mere  failure  to  con- 
tribute to  the  peace  and  happiness  of  the  home 
cannot  be  allowed  to  justify  the  husband  in 
casting  her  off.  But  she  cannot  be  regarded 
as  entirely  blameless,  if,  while  she  was  living 
with  her  husband,  without  provocation  from 
him,  she  was  inconsiderate  or  disrespectful  in 
her  bearing  towards  him,  or  was  unkind  in 
her  treatment  of  his  children  by  a  former  mar- 
riage, or  if  she  habitually  pursued  a  course  of 
conduct  calculated  to  vex  and  harass  a  reason- 
ably indulgent  husband.  The  inducement  of 
gaining  an  advantage  by  a  liberal  provision 
Tor  her  separate  maintenance  is  to  be  withheld 
from  a  perverse  wife,  who,  though  guilty  of 
nothing  amounting  to  a  ground  of  divorce 
against  her,  yet,  without  previous  fault  on  the 
part  of  her  husband,  so  bears  herself  In  ber  re- 
lations with  him  and  his  household  as  to  pro- 
voke him  into  wishing  to  be  rid  of  her  so- 
ciety. Over-indulgence  is  not  to  be  shown 
to  a  wife  who  has  been  abandoned  by  her 
husband,  when  her  own  failure  to  act  the  part 
of  a  dutiful  wife  has  helped  to  put  her  in  the 
position  of  ''having  the  law  on  her  side"  in  a 
proceeding  against  the  husband  for  divorce. 
Such  misconduct  on  the  part  of  the  wife  may 
be  considered  as,  in  a  measure,  palliating  the 
offense  of  the  husband,  and  as  abridging  her 
claim  to  an  allowance  from  his  estate  for  her 
separate  maintenance.  Jeter  v.  Jeter,  36  Ala. 
391;  Lo^ett  v.  lA>vett,  11  Ala.  763.  The  com- 
plainant herself  testifies:  "Dr.  Jones  was  a 
kind  husband  to  me;  one  of  the  kindest  in  the 
world."  The  evidence  shows  without  contra- 
diction, that  he  was  a  man  of  excellent  char- 
acter, enjoying  the  respect  of  the  community 
in  which  he  has  lived  for  many  years.  There 
is  nothing  to  indicate  that  he  w^as  at  fault  in 
his  relations  with  his  wife,  until  he  requured 
her  to  leave  his  house.  It  is  unnecessary  to 
detail  the  evidence  as  to  the  misconduct  of  the 
wife.  8ome  of  the  more  serious  charges 
against  her  are  not  satisfactorily  established. 
Enough,  however,  is  proved  to  show  that  she 
was  principally  responsible  for  the  unhappy 
state  of  feeling  in  her  husband's  household. 
Her  conduct  was  well  calculated  to  foment 
discord.  To  say  the  least  of  it,  she  was  far 
from  discreet  or  forbearing  in  her  treatment  of 
her  husband's  children  by  a  former  marriage. 
Her  course  towards  her  husband,  and  towards 
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those  wlio  were  naturally  the  objects  of  his 
affection  and  solicitude,  was  well  calculated  to 
destroy  bis  regard  for  her  and  to  overtax  his 
forbearance.  True,  it  was  the  duty  of  the 
husband  to  persevere  in  his  effort  to  prevent  an 
estrangement  between  himself  and  his  wife, 
and  to  avoid,  even  at  the  expense  of  his  own 
comfort  and  peace  of  mind,  an  open  breach  of 
the  marriage  relation.  He  should  not  have 
yielded  to  the  impulse  to  abandon  his  wife,  as 
.she  had  committed  no  offense  to  justify  him 
in  that  course.  But  the  wife's  own  folly  in 
acting  so  as  to  forfeit  the  regard  of  a  kind  hus- 
band is  not  to  be  overlooked  in  determining 
the  provision  to  be  made  in  her  favor.  The 
evidence  indicates  that  the  husband  owns 
property,  including  his  interest  in  a  stock  of 
goodn,  worth  about  $6,000  in  excess  of  his  lia- 
bilities. He  is  engaged  in  business  as  a  country 
merchant,  and  is  also  a  practicing  physician, 
though  he'has  been  trying  to  give  up  his  prac- 
tice, and  gets  but  little  income  from  that 
source.  Three  of  his  children  by  a  former 
marriage — two  daughters  and  one  son — are 
living  with  him,  and  are  dependent  upon  him 
for  their  support.  They  are  all  minors.  His 
home  is  in  a  small  hamlet  in  Fayette  county. 
The  habits  of  life  there  are  simple  and  inex- 
pensive.    The  price  of  board  in  respectable 


families  in  that  neighborhood  is  *  from  ^  to 
$7i  per  month.  wiUi  everything  furnished. 
Boarders  have  been  received  in  the  defendant's 
family  at  such  prices.  The  complainant  has 
no  property  which  yields  her  any  income.  She 
is  entitled  to  have  provision  made  for  her 
maintenance  in  the  condition  in  life  of  ber  bus- 
band.  The  amount  is  not  to  be  swelled  because 
she  chooses  to  reside  in  one  of  the  suburbs  of 
the  city  of  Birmingham,  where  the  cost  of  liv- 
ing is  greater.  In  view  of  the  course  pursued 
by  the  wife  before  the  separation,  and  of  all 
the  circumstances  of  the  case,  our  conclusion 
is  that  she  should  receive  $15  per  month  as  a 
provision  for  her  maintenance  after  the  divorce. 
If  she  had  been  wholly  without  fault,  a  more 
liberal  allowance  would  have  been  proper. 
This  is  less  than  was  allowed  by  the  chancel- 
lor. In  this  resx)ect  his  decree  will  be  here 
modified.  The  appellant  has  nothing  to  com- 
plain of  in  the  amounts  he  was  required  to 
pay  for  compensation  to  the  solicitors  for  the 
appellee  and  for  temporary  alimony.  With 
the  modification  above  ordered,  the  decree 
will  be  affirmed. 
Modified  andafflrmed. 

Rehearing  denied. 
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Edwin    M.    8CHAEFFER,  by  Next  Friend, 
JACKSON  TOWNSHIP,  Appt, 
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A  defect  in  a  highway  does  not  grive  a 
cause  of  action  to  a  traveler  who  after 
safely  passinK  it  Is  taken  back  by  his  horse  which 


became  f  rifirhtenod  at  an  independent  cause,  and 
uncontrollable,  and  turned  suddenly  round  in 
the  road,  breakinf?  the  vehicle  and  dragjciDir  it 
back  to  the  defective  portion  of  the  hUrhwa3' 
where  the  traveler  is  thrown  out  and  injured. 


A 


(July  18, 1892.) 

PPEAL  by  defendant  from  a  jud^ent  of 
the  Court  of  Common  Pleas  forXebaoon 


Note.— Bifect  upon  right  of  recovery,  of  fact  that 
horse  irfls  frfqUtened  when  accident  occurred  on 
defective  hightvav- 

In  Maine  and  Massachusetts,  where  the  statutory 
Itability  of  municipalities  for  accidents  roeultingr 
from  defective  hifrhways  has  always  been  strictly 
construed,  there  can  seldom  be  a  recovery  for  an 
Injury  received  while  the  horse  was  frightened 
and  uncontrollable.  To  permit  a  recovery  In 
those  states  the  defect  In  the  highway  must  have 
been  the  sole  cause  of  the  Injuty,  and  the  driver 
must  at  the  very  instant  of  the  Injury  have  been 
ezercisinff  due  care. 

In  Snow  V.  Adams,  1  Cush.  444,  a  recovery  was 
permitted  although  the  fright  of  the  horse  brought 
the  carriage  In  contact  with  the  obstruction,  but 
there  Is  no  discussion  of  the  effect  of  the  Iright. 

But  as  soon  as  the  question  was  directly  raised  the 
recovery  seems  to  have  been  denied.  Thus  where 
a  bolt  connecting  the  shaft  with  the  cutter  broke 
causing  it  to  drop  on  the  horse^s  heels  and  him  to 
escape  from  the  driver  and  run  away,  and  after 
running  a  short  distance  he  ran  upon  a  pile  of 
wood  within  the  limits  of  the  highway  and  broke 
his  leg,  the  owner  was  held  not  entitled  to  recover 
because  at  the  time  of  the  breaking  of  the  leg  he 
was  failing  to  exercise  due  oare  over  the  horse, 
and  because  the  running  of  the  hone  was  the 
proximate  case  of  the  injury.  Davis  v.  Dudley,  4 
Allen,  660. 

So  where  a  horse  on  a  bridge  was  frightened  by 
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some  animal  jumping  into  the  water  below,  and 
shied  so  that  the  carriage  was  thrown  off  from  the 
side  of  the  bridge,  which  had  no  railing,  the  court 
held  there,  could  be  no  recovery,  saying  that  If 
there  were  two  independent  proximate  causes  of 
an  injury  sustained  by  a  driver  upon  a  highway, 
the  primary  cause  being  one  for  which  the  town  )» 
not  responsible,  and  the  other  being  a  defect  in 
the  highway,  the  injury  cannot  be  said  to  be  re- 
ceived through  such  defect,  and  the  town  is  not 
liable.    Moulton  v.  ^anford,  51  Me.  127. 

Bo  it  has  been  held  tliat  where  the  frightened 
and  uncontrollable  condition  of  the  horse  con- 
tributed to  the  injury  there  can  be  no  recovery. 
Coombs  V.  Topsham,  88  Me.  207. 

Where  by  reason  of  fright  the  horae  backed 
several  rods  before  coming  on  the  defect  the  court 
held  there  could  be  no  recovery.  Hortoa  v. 
Taunton,  97  Mass.  286. 

The  Wisconsin  court  is  to  some  extent  Inclined  to 
follow  the  above  decisions,  for  it  has  been  held  that 
where  the  town  is  without  fault  and  the  horse  es- 
capes from  the  control  of  its  driver  and  in  his 
flight  is  injured  by  a  defect  in  the  highway  which 
he  would  have  escaped  if  under  proper  control, 
there  can  be  no  recovery.  Jackson  v.  BeJIevkni, 
30  Wis.  266. 

In  these  jurisdictions  unoontrollableneas  frt>m 
any  cause  is  fatal  to  recovery,  although  the  honte 
may  not  at  the  time  have  been  frightened. 

Thus  where  by  reason  of  disease  a  horae  became 
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County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  caused  by  a  defect  in 
one  of  defendant's  highways.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  91.  Derr  for  appellant. 

Messrs.  Grant  Weidmanand  P.  S.  Kei- 
for  appellee. 


Heydrick,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  an  infant  of  less  than  four 
years  of  age,  brought  suit  in  the  court  below 
to  recover  damages  for  injuries  received  in  the 
same  accident  out  of  which  Jackson  Twp,  v. 
Wagner,  127  Pa.  184,  grew.  According  to  the 
plaintiff's  witnesses,  he  started  in  company 
with  his  mother,  two  younger  children,  and 
Miss  Wagner,  the  plaintiff  below  in  Jackson 
Twp.  v.  Wagner,  to  drive  over  one  of  the 
highways  of  the  defendant  township.  At  this 
time,  there  was  upon  the  side  of  the  road  in 

?[uestion  a  stone  pile  about  25  feet  in  length  by 
rem  1  to  8  feet  in  height,  and  at  the  side  of  the 
stone  pile  a  hole,  in  respect  to  the  dimensions 
of  which  these  witnesses  differed  widely,  vary- 
ing as  to  the  depth  from  8  to  18  inches;  as  to 
the  width,  from  8  inches  to  8  feet;  and  as  to  the 
length,  from  1  foot  to  6  feet.  The  same  wit- 
nesses differed  as  to  the  width  of  the  road 


between  this  hole  and  the  gutter  almost  as 
much;  one  of  them  asserting  that  it  was  but  7 
or  8  feet,  while  four  others  testified  that  it  was 
from  12  to  14  feet  wide.  Upon  this  evidence, 
to  which  greater  credit  seems  to  have  been 
given  than  to  that  on  the  part  of  the  defendant, 
the  jury  found,  under  pro}>er  instructions  as  to 
the  duty  of  the  supervisors,  that  the  road  was 
not,  on  the  day  and  at  the  place  of  the  accident, 
suitable  and  sufficient  for  public  travel,  con- 
ducted in  the  ordinary  manner  and  by  the  or- 
dinary means  of  conveyance.  It  must  there- 
fore be  assumed  that  the  township  was  guilty 
of  negligence;  and  as  there  could  be  no  question 
of  contributory  negligence  on  the  part  of  an 
infant  of  such  tender  years  as  the  plaintiff,  the 
only  question  to  be  determined  is  whether, 
upon  the  further  facts  testified  to  by  the  plain- 
tiff's witnesses,  the  township  is  liable  for  the 
injury  sustained  by* the  plaintiff  upon  this  road. 
Whatever  the  condition  of  the  road  may  have 
been,  the  party  passed  over  it  safely,  and  with- 
out noticing  any  defect  therein,  but  when  they 
had  reached  a  point  about  120  feet  beyond  the 
stone  pile,  where  the  road  was  in  good  condi- 
tion, they  met  a  donkey  drawing  a  cart  loaded 
with  tin  cans,  and  another  donkey,  which,  in 
the  language  of  the  witnesses,  was' "loose,  and 
came  towards  the  horse."  'Thereat  the  horse 
became  frightened,  the  driver  lost  control  of 


unoontrollable  and  bore  to  one  side  of  the  road 
until  fae  went  off  from  the  unguarded  embank- 
ment, the  court  held  there  could  be  no  recovery  un- 
less it  was  shown  that  the  accident  would  have  oc- 
curred if  the  horse  had  remained  under  control* 
Titus  V.  North bridfire,  97  Mass.  258,  98  Am.  Dec.  91, 

So  no  recovery  can  be  had  where  the  accident 
would  uot  have  happened  had  not  one  of  the 
horses  thrown  his  tall  over  the  line  in  such  a  man- 
ner that  for  the  time  being  the  team  was  entirely 
Iree  from  any  effective  control  or  guidance  by  their 
driver.    Fogg  v.  Nahant.  96  Mass.  680, 106  Mass.  278. 

So  where  one  rein  is  broken,  which  prevents  the 
guiding  of  tbe  horse,  there  can  be  no  recovery, 
i^nderson  v.  Bath,  42  Me.  848. 

If  the  vicious  habits  of  the  horse  contributed  to 
tbe  accident  there  can  be  no  recovery.  Murdook 
V.  Warwick,  4  Gray,  178. 

If  the  horse  was  vicious  and  unruly,  and  because 
of  such  character  escaped  from  the  control  of  his 
driver  and  caused  the  injury,  there  can  be  no  re- 
covery.   BliiBV.  Wilbraham,  8  Allen,  564. 

The  courts  of  other  states  have  refused  to  f oUow 
tbe  extreme  doctrine  of  these  decisions,  as  appears 
from  the  authorities  cited  below,  and  these  courts 
have  themselves  modified  the  doctrine  to  some  ex- 
tent thus: 

Mere  starting  or  shying  wlil  'notibe  regarded  as 
anmanageableness.   Spaulding  v.  Winslow,  74  Me> 


If  the  horse  simply  shies  at  an  object  which 
would  naturally  frighten  an  ordinarily  gentle 
horse  whereby  the  carriage  is  thrown  down  ao  un- 
iruarded  embankment,  there  may  be  a  recovery. 
Stone  V.  Hubbardston,  100  Mass.  49.  See  also  Big- 
elow  V.  Weston,  8 Pick.  287;  Cusblng  v.  Bedford,  126 
Mass.  626. 

So  mere  shying  at  something  outside  of  the  road- 
way for  which  the  town  is  not  responsible  Is  not 
suflloient  to  relieve  the  town  from  liability  if  the 
horse  has  not  broken  away  from  the  control  of  his 
driver,  and  tbe  obstacle  is  encountered  at  the  in- 
stant of  the  shying.  Aldrich  v.  Gorham,  77  Me. 
201. 

That  the  shying  of  the  horse  contributed  to  the 
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accident  is  not  sufficient  to  cause  tbe  setting  aside 
of  an  award  against  tbe  town  by  arbitrators  to 
whom  the  question  of  the  amount  of  liability  had 
been  submitted.    Woods  v.  Groton,  111  Mass.  867. 

And  this  is  tbe  law  in  other  states.  Lower  Ma- 
cungie  Twp.  v.  Merkhoffer,  71  Pa.  279;  Baltimore 
&  Y.  Tump.  Co.  V.  Crowther,  68  Md.  668. 

Although  to  warrant  a  recovery  the  loss  of 'con- 
trol must  have  been  only  momentary.  Wright  v. 
Templeton,  182  Mass.  40. 

And  in  Maine  it  was  held  that  although  at  the 
time  of  tbe  injury  the  traveler*s  horse  may  without 
fault  of  tbe  town  have  been  running  violently,  it 
cannot  be  ruled  as  matter  of  law  that  tbe  town  is 
not  responsible  for  the  injury  if  caused  by  a  defect 
in  the  highway,  which  would  not  have  occurred 
excepting  for  such  defect.  Verrill  v.  Minot,  81  Me. 
296. 

The  following  cases  Illustrate  the  fine  distinc- 
tions into  which  the  court  has  been  led  by  this 
doctrine: 

Where  a  horse  backs  a  wagon  over  an  embank- 
ment and  it  gets  so  far  over  l)ef ore  the  driver  loses 
control  of  tbe  horse  as  to  be  beyond  the  horse^s 
control,  a  recovery  may  be  had.  Babson  v.  Rock- 
port,  101  Mass.  06;  Brltton  v.  Cummington,  107  Mass. 
848. 

Where  a  horse  shied  and  sprang  upon  and  partly 
over  a  wall  two  feet  high  which  had  been  erected 
as  a  barrier  at  the  side  of  the  road  the  court  held 
that  if  the  injury  was  received  because  the  wall 
was  not  high  enough,  and  the  want  of  height  made 
it  insufficient  as  a  railing  or  barrier,  the  plaintiff 
could  recover  If  the  horse  was  a  reasonably  safe 
horse  to  drive  and  if  the  plaintiff  was  in  tbe  exer- 
cise of  due  care  and  did  not  lose  control  of  the 
horse,  or  lost  control  for  a  moment  only,  and  either 
regained  the  control  or  would  have  regained  it  be- 
fore tbe  horse  would  have  run  against  the  wall,  if 
it  had  been  of  sufficient  height.  Hinckley  v. 
Somerset,  145  Mass.  326. 

Where  fright  is  caused  by  defect  in  highwau. 

Tbe  general  doctrine  is  that  If  the  fright  was 
caused  by  a  defect  in  the  highway  It  will  be  no  de- 
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bim,  and  be  turned  suddenly  around,  wrench - 
iog  the  spokes  of  one  of  the  front  wheels  out 
of  the  hub,  and  fled  in  the  opposite  direction; 
the  hub  of  the  broken  wheel  falling  to  and 
dragging  upon  the  ground.  When  the  buggy 
reached  the  hole  already  described,  the  end  of 
the  axle  dropped  into  it,  and  the  plaintiff  was 
thrown  out  upon  the  stone  pile.  The  testi- 
mony upon  the  part  of  the  defense  showed  very 
clearly  that  the  occurrence  was  as  is  stated  by 
the  reporter  and  in  the  opinion  in  Jackmn  Twp. 
V.  Wagner,  supra,  differing  somewhat  from 
the  foregoing  statement;  but  in  considering  the 
assignments  of  error  in  this  case,  the  plaintiff's 
testimony  will  be  accepted  as  verity.  So  ac- 
cepting it,  was  the  defendant  township  an- 
swerable for  the  injury  received  by  the  plain- 
tiff? It  is  a  general  rule,  as  well  settled  as 
anything  in  the  law^  of  negligence,  that  a  man 
is  re8i)onsible  for  such  consequences  of  his  fault 
Hs  are  natural  and  probable,  and  might  there- 
fore be  foreseen  by  ordinary  forecast,  but  if  his 
fault  happen  to  conour  with  something  extra- 
ordinary, and  therefore  not  likely  to  oe  fore- 
seen, he  will  not  be  answerable  for  the  extra- 
ordinary result.  This  rule  applies  in  actions 
against  municipal  and  quasi  municipal  cor- 
porations as  well  as  to  natural  persons  and  pri- 
vate corporations.  The  concurrence  of  that 
which  is  ordinary  with  a  party's  negligence 


does  not  relieve  him  from  responsibility  for  the 
resultant  injury.  Examples  of  such' concur- 
rence may  be  found  in  cases  where,  by  reason 
of  causes  known  to  the  public  authorities, 
horses  are  likely  to  become  frightened,  and  in 
their  sudden  fright  plunge  over  an  unguarded 
precipice,  or  rush  upon  some  danger  within  the 
highway,  for  the  existence  of  which  the  au- 
thorities are  responsible.  In  such  cases  the 
consequences  of  the  neglect  of  duty  are  natural 
and  probable,  and  ought  therefore  to  be  fore- 
seen. But  when,  from  extraordinary  causes, 
for  the  existence  of  which  the  supervisors  are 
not  responsible,  and  of  which  they  cannot  be 
presumed  to  have  had  notice,  a  driver  loses 
control  of  his  horses,  and  they  come  in  contact 
with  a  defect  in  the  highway,  there  is  no  more 
reason  for  holding  the  township  answerable  for 
a  resultant  injury  than  there  is  for  holding  any 
other  party  responsible  for  the  result  of  the 
concurrence  of  something  which  he  could  not 
foresee  with  his  negligence,  in  Massachusetts, 
it  was  held,  in  a  well  considered  case,  that 
when  a  horse,  by  reason  of  fright,  disease,  or 
viciousness,  becomes  actually  uncontrollable, 
so  that  the  driver  cannot  stop  him  or  direct  his 
course,  or  exercise  or  regain  control  over  his 
movements,  and  in  this  condition  comes  upon 
a  defect  in  the  highway,  or  upon  a  place  which 
is  defective  for  want  of  a  railing,  by  which  an 


fenae.    Ree  note  to  Bowes  v.  fiostOD  (Mass.)  15  L.  * 
K.  A..  oBo.  j 

A  recovery  may  be  had  for  an  injury  rcsultinfr 
from  fright  of  the  horse  at  a  defect  in  thcblgrh- 
way.  Brookville  tc  C.  Turi^.  Co.  v.  Pumphrey,  59 
iDd.  78,  'M  Am.  liep.  76. 

If  a  defect  In  a  highway  caupes  a  well-broken  and 
kind  horse  to  run  away,  and  while  running  he  falls 
down  and  injures  his  driver,  the  town  may  be  held 
Uable.    Willey  v.  Belfast^  61  Me.  670. 

If  an  accident  results  from  the  fact  that  the  team 
is  in  a  state  of  fright  or  not  under  the  driver^s con- 
trol the  town  will  be  liable  if  the  condition  of  the 
team  is  caused  by  some  defect  in  the  highway,  but 
not  otherwise.    Kellcy  v.  Fond  du  Lao,  31  Wis.  180. 

If  the  defect  caused  the  runaway  there  may  be  a 
recovery.    Hiidge  v.  Bennington,  43  Vt.  450. 

In  Hey  v.  Philadelphia,  81  Pa.  44,  22  Am.  Rep. 
737.  the  court  drew  a  distinction  between  loss  of 
control  occasioned  by  accidents  unconnected  with 
the  condition  of  the  road  and  those  where  the  con- 
dition of  the  road  caused  the  loss  of  control,  and 
held  the  city  Uable  for  the  death  of  a  horse  which 
fell  off  from  an  embankment  because  of  the  nar- 
rowness of  the  road,  the  unguarded  condition  of 
the  embankment,  and  the  proximity  of  a  railroad 
track. 

Where  the  runaway  is  caused  by  a  defect  in  the 
highway  the  town  may  be  liable  for  injuries  caused 
thereby  to  a  third  person.  Merrill  v.  Claremont, 
58  N.  H.  468. 

JXify  of  iovm  to  provide  for  safety  of  runaway  horte. 

Towns  are  not  obliged  to  fence  their  roads  to 
prevent  frightened  horses  from  escaping  out  of  the 
limits  of  the  highway,  even  though  the  near  loca- 
tion of  a  railroad  may  render  such  occurrences 
probable.  Whether  a  railing  must  be  erected  is  to 
be  determined  by  the  character  of  the  place  be- 
tween which  and  the  traveled  road  it  is  claimed  the 
barrier  should  be  erected.  Adams  v.  Matick,  13 
Allen,  432. 

During  the  process  of  repairing  a  bridge  barriers 
need  not  be  erected  which  are  strong  enough  to 
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stop  a  runaway  team.  Lane  v.  Wheeler,  35  Hun, 
606. 

Where  the  injury  to  a  runaway  team  occurred  at 
a  place  where  the  road  was  sufficiently  wide  for  all 
the  travel  usual  thereon,  so  that  the  exercise  of 
only  an  ordinary  amount  of  care  would  prevent  an 
injury  thereby,  a  recovery  was  denied  although  at 
the  side  of  the  road  and  outside  of  the  traveled  part 
there  was  a  ditch  or  guUey.  Brown  v.  Glasgow,  57 
Mo.  158. 

Where  the  horses  became  frightened  at  an  ob- 
stacle at  a  place  where  the  roadway  was  sufficient 
for  all  ordinary  purposes  and  dragged  the  wagon 
over  the  curb  and  sidewalk  and  down  an  embank- 
ment, a  recovery  was  denied.  Hubbell  v.  Tonkers, 
104  N.  Y.  434. 

Where  the  horse  broke  loose  from  a  post  to  which 
he  was  hitched  and  ran  to  a  part  of  a  street  whi<di 
was  impassable  to  travelers  but  across  which  no 
barrier  was  erected,  a  recovery  was  denied.  Moss 
V.  Burlington,  60  Iowa,  449, 46  Am.  Uep.  8S. 

Where  the  runaway  was  caused  by  the  overtom- 
ing  of  the  cutter  because  of  a  snowdrif  t»  and  the 
horse  ran  to  a  portion  of  the  road  not  used  by  the 
public,  and  which  was  not  safe,  and  plunged  down 
an  embankment  and  was  killed,  the  town  was  held 
not  liable.  Bishop  v.  Schuylkill  Twp.  (Pa.)  Mar.  7, 
1887. 

Stones  between  which  and  the  traveled  part  of 
the  way  a  gutter  is  constructed  are  not  a  defect 
which  will  render  the  town  liable  in  case  a  horse 
runs  upon  them  and  Is  Injured.  Howard  v.  North 
Bridgewater,  16  Pick.  189. 

Where  a  horse  became  frightened  by  cows  hav- 
ing l)oards  on  their  horns  and  turned  out  of  the 
traveled  part  of  the  way  towards  the  fence  where 
the  carriage  came  in  contact  with  an  obetruotio& 
causing  the  Injury  complained  of,  no  recovery  was 
permitted.    Perkins  v.  Fayette,  68  Me.  152. 

When  liabauy  exUts. 

Municipalities  are  not  bound  to  furnish  roads 
upon  which  it  will  be  safe  for  horses  to  run  awaj, 
but  they  are  bound  to  furnish  reasonably  safe 
roads,  and  if  they  do  not  and  a  traveler  is  injured 
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injury  is  occasioned,  the  town  is  nol  liable  for 
the  iDJur3\  unless  it  appears  that  it  would  have 
occurred' if  the  horse  had  not  been  so  uncon- 
trollable. Titus  V.  N(yrthhridge,  97  Mass.  268. 
98  Am.  Dec.  91 .  The  doctrine  of  this  case  was 
reiterated  in  Horton  v.  Tavnton,  97  Mass.  266; 
^ogg  V.  Nahant,  98  Mass.  578;  and  Stove  v. 
B'jbbardston,  100  Mass.  49.  Similarly,  it  has 
been  held  in  Wisconsin  that  a  town  is  not  liable 
for  an  mjury  received  upon  a  defective  high- 
way by  a  horse  that  has  escaped  from  the  con- 
trol of  its  driver,  unless  it  be  made  to  appear 
affirmatively  that  the  disability  of  the  driver  to 
control  him  was  caused  by  the  same  or  some 
other  defect  in  the  hi/a:hway.  Jackson  v. 
Beh'evieu,  30  Wis.  250.  In  Maine,  also,  the 
same  subject  has  beHn  much  considered,  and 
with  the  like  result**  Moore  v.  Abbot,  32  Me. 
46;  Coombs  v.  Topsham,  38  Me.  204;  Anderson 
V.  Bath,  42  Me.  346;  Moulton  v.  Sanfard,  51 
Me.  127.  In  the  latest  of  these  cases,  it  was 
determined  that  if  there  be  two  efficient,  inde- 
pendent, proximate  causes  of  an  injury  sus- 
tained by  a  traveler  upon  a  highway,  the  pri- 
mary cause  being  one  for  which  the  town  is  not 
responsible,  and  the  other  being  a  defect  in 
such  highway,  the  injury  cannot  be  said  to 
have  been  received  through  such  defect,  and 
the  town  is  not  liable  therefor,  though  the 
traveler  himself  is  in  no  default.     It  is  true  that 


in  these  states  there  are  statutes  defining  the 
right  of  action  for  such  injuries,  but  they  are 
merely  declaratory  of  the  common  law.  This 
precise  question  has  not  been  as  frequently 
considered  in  this  state  as  in  the  states  referred 
to;  but  in  Chartiers  Twp.  v.  Philips,  122  Pa. 
601,  it  was  distinctly  raised  by  a  point  in  which 
the  court  was  asked  to  charge  that,  to  **render 
a  township  liable  for  an  injury  by  a  defect  in 
a  highway,  it  must  have  been  the  sole,  efficient 
cause  of  the  injury,  and  if  the  jury  find  from 
the  evidence  that  this  accident  to  the  plaintiff 
was  caused  by  the  uncontrollable  struggle  of  a 
choking  horse,  or  from  this  cause  concurring 
with  a  defect  in  the  highway,  then  their  ver- 
dict must  be  for  the  defendant.  For  refusal  to 
affirm  this  point  without  qualification,  the 
judgment  of  the  common  pleas  was  reversed. 
To  the  same  effect  is  Herr  v.  Lebanon  (Pa.)  16 
L.  R.  A.  106  (decided  at  this  term).  These 
judgments  require  no  vindication.  They  are 
logical  deductions  from  the  rule  of  law  which 
must  be  invoked  b^  every  plaintiff  who  seeks 
redress  for  an  injury  received  through  the 
negligence  of  another.  The  injury  must  have 
been  the  natural  and  probable  result  of  the  de- 
fendant's negligence.  But  the  cases  must  be 
rare  in  which  an  injury  can  be  said  to  be  the 
result  of  the  negligence  of  a  party  when  there 
is  another  and  primary,  efficient,  proximate 


by  culpable  defects  in  the  road  it  is  no  defense  that 
at  the  time  his  horse  was  running  away  or  was 
beyond  his  control.  Rlngr  v.  Cohoes,  77  N.  Y.  88,  38 
Am.  Rep.  571. 

In  an  action  against  a  turnpike  company  the  rule 
of  liabiUty  was  stated  as  follows:  If  the  road  was 
wide  enough  for  the  customary  travel  with  safety 
and  the  injury  was  caused  by  want  of  care  or  skill 
in  driving  the  horse  or  by  the  vicious  disposition 
of  the  horse  not  excited  by  any  defect  In,  or  unlaw- 
ful object  upon,  the  road,  there  can  be  no  recov- 
ery: but  If  the  road  was  so  narrow  as  to  render  it 
in  any  degree  dangerous  or  unsafe  to  persons  driv- 
ing horses  of  ordinary  gentleness  but  which  might 
be  liable  to  shy  or  take  fright  and  plunge  Into  the 
ditch,  then  if  the  accident  was  caused  by  such  de- 
fect in  the  road  liability  would  ensue.  If  a  horse 
running  away  comes  in  contact  with  a  defect  with- 
in the  reasonable  limits  of  the  highway  and  dam- 
age ensues  the  managers  of  the  road  are  liable. 
Baltimore  &  H.  Tumf^.  Co.  v.  Rateman,  68  Md.  399. 

Hunt  V.  PownaK  9  Vt.  411,  although  not  a  case  of 
a  runaway  or  frightened  horse,  is  a  valuable 
authority  in  that  it  establishes  the  rule  that  the 
town  is  liable  although  the  injury  is  the  result  ol 
accident  and  a  defect  in  the  highway. 

Where  plaintiff  is  in  no  fault  but  the  injury  is  the 
oombined  result  of  accident  and  neglect  to  repair 
the  road,  the  town  must  be  held  liable.  Winship 
V.  Enfield,  43  N.  H.  216. 

iklthough  the  fact  that  the  horses  were  beyond 
the  control  of  the  driver  may  have  been  a  proxi- 
mate cause  of  the  injury.  It  will  not,  providing  the 
driver  was  free  from  fault,  relieve  the  town  from 
liability  if  the  danger  and  his  Injury  are  a  conse- 
quence resulting  from  the  negligence  of  the  town 
officers.    Irony  v.  Deerpark,  116  N.  T.  488. 

Where  from  the  proximity  of  a  railroad  the 
probubllity  is  that  horses  will  be  frightened  the 
town  must  provide  suitable  barriers  to  prevent 
accident.  Campbell  v.  Stillwater,  82  Minn.  808,  50 
Am.  Rep.  667. 

Where  there  was  no  barrier  between  the  high- 
way and  the  railroad  track  which  ran  parallel  with 
Jt,  and  a  horse  became  frightened  and  ran  In  front 
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of  a  passing  train,  the  court  said  the  question  is 
whether  or  not  the  dangerous  place  is  in  such  close 
proximity  to  the  highway  as  traveled  and  used  as 
to  render  the  use  of  the  highway  unsafe.  Ply- 
mouth Twp.  V.  Graver,  125  Pa.  34. 

That  the  horse  was  frightened  at  the  time  the  ac- 
cident occurred  will  not  Iprevent  a  recovery  if  or- 
dinary care  on  the  part  of  the  town  in  providing  a 
proper  railing  would  have  prevented  the  accident. 
Rockford  v.  Russell.  9  111.  App.  229. 

If  notwithstanding  the  fright  of  the  horse  the 
injury  would  not  have  happened  but  for  the  de- 
fect, a  recovery  may  be  had  providing  the  driver 
was  exercising  due  care.  Rtark  v.  Lancaster,  57 
N.  H.  92. 

Though  plaintiff^s  horse  took  fright,  turned  over 
the  wagon,  and  threw  It  down  an  embankment  of 
the  street  on  which  he  was  driving  and  thus  he  was 
injured,  it  will  not  prevent  his  recovery  if  the  city 
was  negligent  in  not  providing  suitable  barriers. 
Atlanta  v.  Wilson,  50  Ga.  544, 27  Am.  Rep.  896. 

The  fact  that  horses  are  running  away  when  the 
wagon  comes  in  contact  with  a  defect  in  the  high- 
way and  injures  the  driver  will  not  prevent  a  re- 
covery against  the  town.    Lacon  v.  Page,  48  01. 500. 

The  fact  that  the  horses  were  running  away  will 
not  prevent  recovery  if  the  defect  is  found  to  be 
the  direct  cause  of  the  Injury.  Martin  v.  Algona, 
40  Iowa,  898. 

That  the  horse  was  frightened  at  the  time  he 
backed  off  from  a  dock  which  had  no  string  piece, 
will  not  prevent  a  recovery.  Kennedy  v.  New 
Fork,  T6  N.  Y.  886.  See  also  Macauley  v.  New 
York,67N.  Y.  608. 

The  mere  fact  that  at  the  time  the  accident  oc- 
curred the  horses  had  become  unmanageable  and 
were  running  away  will  not  prevent  a  recovery 
unless  the  driver  was  guilty  of  want  of  reasonable 
care  and  skill.  Sherwood  v.  Hamilton,  87  U.  C.  Q. 
B.  410;  Toms  v.  Whitby,  86  U.  C.  Q.  B.  196. 

The  fact  that  the  horse  was  uncontrolled  for 
some  distance  before  the  Injury  will  not  affect  In 
any  way  the  liability  of  the  town.  Baldwin  v. 
Greenwoods  Tump.  Co.  40  Conn.  238, 16  Am.  Rep. 
83. 
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cause,  "Wholly  independeDt  of  such  De^ligeDce, 
and  for  which  the  party  charged  with  negli- 
p;eDce  is  in  no  way  respoDsible.  In  such  cases, 
It  would  be  incumbent  on  the  plaintiff  to  show 
that  the  accident  would  have  happened  with- 
out the  concurrence  of  the  primary,  efficient, 
proximate  cause.  In  this  case  the  driver  lost 
control  of  the  horse  the  moment  he  took  fright 
at  the  donkeys  and  tin  cans,  and  she  had  not 
regained  efficient  control  at  the  moment  of  the 
accident.  Her  own  testimony  is  that  she  was 
trying  to  stop  him,  but  had  not  succeeded.  He 
was  still  pursuing  his  flight,  dragging  the 
wrecked  buggy  after  him,  when  the  occupants 
were  thrown  out.  It  may  be  conceded  that  the 
township  would  have  been  answerable  for  the 
injuries  if  it  had  appeared  that  the  plaintiff 
would  have  been  thrown  out  in  the  same 
manner  if  the  horse  had  not  received  this  ex- 
traordinary fright,  and  wrecked  the  buggy, 
but  this  did  not  appear.  On  the  contrary,  it 
appeared  in  the  plaintiff's  evidence  that  the 
party  had  passed  the  place  of  the  accident  in 


safety  a  few  minutes  before,  without  noticing 
any  defect.  But  for  the  f righ  t  of  the  horse,  and 
the  driver's  loss  of  control,  they  would  have 
continued  their  Journey,  and  of  course  the  ac> 
cident  would  not  have  happened.  How  much 
the  wreck  of  the  buggy  may  have  had  to  do 
with  the  final  catastrophe  may  be  inferred 
from  the  account  given  by  plaintiffs  witnesses,, 
and  the  belief  expressed  bv  the  driver  that  if 
the  wheel,  instead  of  the  nub,  had  gone  into 
the  hole,  the  bugtry  would  not  have  b^n  upeet. 
But  the  loss  of  the  wheel  was  not  in  any 
manner  attributable  to  any  defect  in  the  high- 
way. It  was  admitted  that  the  road  was  in 
good  condition  at  the  point  where  this  begin- 
ning of  the  accident  occurred.  It  is  therefore 
clear  that  the  proximate  oikuse  of  the  plaintiff's 
injiury  was  the  fright  of  th«  horse,  and  that  that 
fnght  was  not  caused  by  any  defect  in  the 
highway,  or  by  any  neglect  of  duty  on  the  part 
of  the  supervisors. 
For  this  reason  the  judgment  mv-st  be  reveia^. 


Where  a  faorse  was  taken  apparently  slok  and 
staggered  over  the  ed^re  of  an  unguarded  bridge,  a 
recovery  was  permitted.  Houfe  v.  Fulton,  29  Wis. 
aOi,  9  Am.  Rep.  568. 

lUuArations, 

In  Newlin  v.  Davis,  77  Pa.  818,  recovery  was  per- 
mitted where  a  horse  became  frightened  and 
backed  off  from  an  unguarded  bridge,  but  there  is 
no  tUscussion  of  the  effect  of  the  fright  of  the 
horse. 

Where  a  team  became  frightened  at  something 
in  a  mill  by  the  road-side  and  backed  off  from  an 
unguarded  embankment  within  the  limits  of  the 
road,  R  recovery  was  permitted.  Olson  v.  Chip- 
pewa Falls,  71  Wis.  668. 

Where  a  horse  became  frightened  at  a  railroad 
locomotive  and  escaped  from  the  control  of  the 
driver  so  that  it  went  over  an  unguarded  embank- 
ment by  the  side  of  the  road,  the  city  was  held  li- 
able.   Byerly  v.  Anamosa,  79  Iowa,  208. 

Where  the  horses  became  frightened  in  someway 
not  stated,  and  threw  their  driver  from  the  sleigh 
and  then  ran  upon  a  bridge  with  a  hole  in  the 
flooring  through  which  one  of  them  stepped  and 
broke  his  leg,  a  recovery  was  permitted.  Mander- 
scbid  v,  Dubuque,  26  Iowa,  109. 

Wherethe  horse  g«t  bis  tall  over  the  line  and 
backed  Into  a  hole  a  recovery  was  permitted.  Hull 
V.  Kansas  City,  54  Mo.  600, 14  Am.  Bep.  487. 

Where  the  horse  became  frightened  bythe  break- 
ing of  the  harness  through  no  defect  which  was 
known  to  plaintiff  and  ran  away,  and,  while  run- 
ning furiously  came  upon  a  bridge  over  the  side  of 
which  he  fell  because  of  a  defective  railing,  a  re- 
covery was  permitted.  Baldwin  v.  Greenwoods 
Turnp.  Co.  40  Conn.  238, 16  Am.  Rep.  38. 

Where  a  horse  takes  fright  and  runs  away  and 
is  Injured  because  of  the  neglect  of  the  municipal- 
ity In  leaving  a  dangerous  excavation  in  the  street 
unprotected,  an  action  may  be  maintained  against 
the  corporation  if  the  driver  of  the  horse  exer- 
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clsed  due  care  and  skill  in  managing  it.  Craw- 
fordsville  v.  Smith,  79  Ind.  809, 41  Am.  Bep.  61S. 

Where  the  condition  of  the  road  was  such  as  to 
•ause  a  collision  between  a  runaway  horse  and 
plaintlff^s  team,  a  recovery  was  permitted.  Kelsey 
V.  Glover,  16  Vt,  718. 

Where  a  horse  frightened  at  passing  cars  jumped 
from  an  unguarded  bridge,  a  recovery  was  permit- 
ted.   Fowler  v.  8trawl)erry  Hill,  74  Iowa,  646. 

Where  the  horse  because  of  sudden  fright  at  a 
traction  engine  plunged  sideways  over  an  un- 
guarded embankment,  a  recovery  was  permitted. 
Burrell  Twp.  v.  Uncapher,  117  Pa.  888. 

Where  the  breaking  of  the  harness  alarmed  the 
horse  a  recovery  was  permitted,  dark  v.  Har- 
rington, 41  N.  U.  4B. 

Where  a  horse  which  was  hitched  in  front  of  a 
shop  broke  loose  and  eventually  fell  into  a  ohaam 
which  constituted  a  defect  in  the  highway,  a  recov- 
ery was  permitted.  Tallahassee  v.  Fortune,  3  Fla. 
26,  fSt  Am.  Dec.  368. 

FriQhi  occurring  outside  of  highway. 

The  Massachusetts  doctrine  is  that  where  ahorse 
tied  outside  the  limits  of  the  highway  escapes  and 
runs  upon  the  highway  and  suffers  an  injury  from 
a  defect  therein,  no  action  can  be  maintained 
against  the  town.  Richards  v.  Bnfleld,  18  Gray^ 
844. 

Where  a  horse  approaching  a  highway  along  a 
private  way  became  frightened  and  uncontrollable 
and  when  the  highway  was  reached  instead  of 
turning  into  it  went  directly  across  and  down  an 
unguarded  embankment  on  the  opposite  side,  a  re- 
covery was  denied.  Higgins  v.  Boston,  148  Biaaa. 
484. 

But  in  Connecticut  it  has  been  held  that  the 
mere  fact  that  at  the  time  of  the  fright  the  horses 
were  not  upon  the  highway  will  not  prevent  re- 
covery if  they  subsequently  reached  and  ran  along- 
it  until  the  accident  ooourred.  Ward  v.  North 
Haven,  48  Conn.  148.  H.  P.  F. 


1899. 


Louisville,  E.  &  St.  L.  Consolidated  R.  Co.  v.  Wilson. 
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1*  Payment  ofan  overcharge  of  ficttlfl^ht 
to  a  railroad  <soiiipany  engaged  as  a  com- 
mon carrier  of  jroods  is  not  voluntary  so  as  to 
prevent  recoverlnf?  it. 


I  8.  An  allegation  in  a  suit  to  recover  an 
overchargre  of  freight  that  an  ezcees  wus 
paid  authorizes  an  Inference  tbat  it  was  paid  by 
the  shipper,  at  least  as  agralnst  a  demurrer. 
8.  A  railroad  company  cannot  discrim- 
inate in  favor  of  a  shipper  who  is  able  to  furn- 
ish a  large  amount  of  freighc  over  one  engaged 
in  tbe  same  business  who  is  unable  to  furnish  the 
same  quantity,  at  least  where  both  ship  in  car- 
load lots. 

4.   Whether  the  agreement  of  a  shipper 


Note.— IZigiht  of  a  carrier  at  ecmmon  law  to  dig- 
criminate  between  panengers  or  sTiippers. 

The  right  of  a  comny>n  carrier  at  common  law  to 
discriminate  between  customers  in  the  matter  of 
charges,  which  is  denied  in  the  above  case,  is 
afBrmed  in  the  California  case,  Cowden  v.  Pacific 
Coast  8.  8.  Co.,  post,  — . 

This  right  is  also  alleged  to  exist  in  Johnson  v. 
Pensacola  &  P.  K.  Co.  16  Fla.  682, 26  Am.  Rep.  781; 
Ragan  v.  Aiken,  9  Lea,  609, 42  Am.  Rep.  6H4;  Mena- 
cho  V.  Ward,  27  Fed.  Rep.  629;  Ex  parte  Benson,  18 
S.  C.  88, 4i  Am.  Rep.  564. 

The  same  rule  is  declared  in  Avinger  v.  South 
Carolina  R.  Co.,  29  8.  C.  266,  although  this  was  not 
necessary  to  the  decision,  which  was  that  a  carrier 
cannot  discriminate  between  shippers  in  taking 
freight  for  transportation. 

In  Fitchburg  R.  Co.  v.  Gage.  12  Gray,  883,  it  is 
KUd  that  the  common  law  requires  equal  Justice  to 
ail  but  the  equality  is  in  a  right  to  a  reasonable 
compensation,  and  that  '*for  specified  reasons  in 
isolated  cases**  the  carrier  may  give  lower  rates  to 
one  than  to  another. 

So  in  SpoiTord  v.  Boston  k  M.  R.  Co.,  128  Mass.  826, 
substantially  the  same  doctrine  is  held  under  the 
Massachusetts  statute  requiring  ^'reasonable  and 
equal  terms,"  and  It  is  held  tbat  one  purchasing  a 
season  ticket  at  an  established  and  reasonable  price 
cannot  complain  because  for  special  reasons  not 
disclosed  such  tickets  are  sold  to  certain  persons  at 
a  less  price. 

In  Ragan  v.  Aiken,  aupra,  the  discrimination  up- 
held was  in  favor  of  a  person  at  a  distance  and  was 
made  to  secure  shipments  which  would  otherwise 
have  been  sent  by  another  carrier. 

But  a  majority  of  the  recent  cases  at  least  sustain 
the  decision  in  tbe  main  case  and  hold  that  at  com- 
mon law  a  carrier  cannot  unjustly  discriminate  in 
rates  between  persons  in  the  same  circumstances. 
Root  V.  Long  Island  R.  Co.  4  L.  R.  A.  881, 28  N.  T. 
8.  R.  226;  Cleveland,  C.  C.  ft  I.  R.  Co.  v.  Closser,  9  L. 
R.  A.  754, 126  Ind.  848;  Cook  v.  Chicago,  R.  I.  &  P.  R. 
Co.  9  L.  R.  A.  764,  81  Iowa,  651;  Fitzgerald  v.  Grand 
Trunk  R.  Co.  18  L.  R.  A.  70,  63  Vt.  169;  Messenger  v. 
Pennsylvania  R.  Co.  87  N.  J.  L.  581,  affg.  86  N.  J.  L. 
407, 18  Am.  Rep.  548;  Atwater  v.  Delaware,  L.  ft  W. 
R.  Co.  48  N.  J.  L.  65;  Hays  v.  Pennsylvania  R.  Co.  12 
Fed.  Rep.  809. 

Statutes  prohibiting  discrimination  between 
shippers  or  passengers  have  been  held  to  be  merely 
declaratory  of  the  common  law.  Shipper  v.  Penn- 
sylvania  R.  Co.  47  Pa.  838;  Houston  ft  T.  C.  R.  Co.  v. 
Smith,  63  Tex.  382;  Concord  ft  P.  R.  Co.  v.  Forsaith, 
58  N.  H.  122, 47  Am.  Rep.  181. 

Some  of  the  cases  without  positively  limiting  the 
extent  to  which  discrimination  in  rates  is  unlawful 
hold  that  it  is  so  where,  as  in  the  main  case,  it  is 
unjust  and  tends  to  build  up  the  business  of  one 
shipper  at  the  expense  of  another.  Vincent  v. 
Chicago  ft  A.  R.  Co.  49  HI.  82;  State  v.  Cincinnati. 
W.  ft  B.  R.  Co.  7  L.  R.  A.  819,  47  Ohio  St.  180;  Scofleld 
V.  Lake  Shore  ft  M.  S.  R.  Co.  48  Ohio  St.  «!. 

In  Chicacro,  B.  ft  Q.  R.  Co.  v.  Parks,  18  lU.  460,  68 
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Am.  Dec.  562.  it  is  said,  though  not  necessarily  de- 
cided, that  rates  charged  by  a  carrier  must  be  uni- 
form although  special  favor  may  be  shown  to 
individuals  or  classes  by  carrying  them  free  or  for 
half  price. 

So  in  Christie  v.  Missouri  Pac.  R.  Co.,  94  Mo.  463,  it 
is  held  that  the  illegality  of  rebates  to  shippers  de- 
pends on  the  exdusiveness  of  such  privilege. 

A  contract  for  the  monopoly  of  transportation 
of  certain  kinds  of  freight  is  illegal.  Union  Loco- 
motive ft  Exp.  Co.  V.  Erie  R.  Co.  87  N.  J.  L.  28. 

A  carrier  cannot  arbitrarily  refuse  to  carry  a 
passenger  over  a  line  in  which  it  is  transporting 
other  passengers  as  a  common  carrier.  Wheeler  v. 
San  Francisco  ft  A.  R.  Co.  81  Cal.  46,  89  Am.  Dec. 
147. 

And  a  carrier  has  no  right  to  discriminate  by  sell- 
ing tickets  to  some  persons  and  not  to  others. 
Indianapolis,  P.  ft  C.  R.  Co.  v.  Rinard,  46  Ind.  293. 

Neither  can  a  railroad  company  refuse  to  sell  to 
a  particular  person  a  commutation  ticket  such  as 
it  sells  to  people  generally.  Atwater  v.  Delaware, 
L.  ft  W.  R.  Co.  48  N.  J.  L.  56. 

Neither  is  discrimination  allowed  between  ship- 
pers to  the  prejudice  of  one  as  to  forwarding  their 
property.  Keeney  v.  Grand  Trunk  R.  Co.  of 
Canada,  47  N.  T.  525, 50  Barb.  104;  Avinger  v.  South 
Carolina  R.  Co.  29S.  C.  266. 

It  is  unlawful  for  a  railroad  company  to  discrim- 
inate unjustly  between  two  rival  lines  of  steam- 
boats. Samuels  v.  Louisville  ft  N.  R.  Co.  81  Fed. 
Rep.  67. 

For  discrimination  by  a  railroad  company  be- 
tween express  companies  wishing  to  do  business 
over  its  line  and  in  general  for  the  right  to  compel 
service  by  a  carrier  or  other  party  whose  business 
it  is  to  serve  the  public,  see  note  to  RushvlUe  v. 
Rushville  Nat.  Gas  Co.  (ind.)  16  L.  R.  A.  821. 

In  England  the  question  of  discrimination  by  a 
railroad  company  between  its  patrons  has  long 
been  regulated  by  statute,  which  secures  sub- 
stantial equality  in  the  service.  Ransome  v.  West- 
ern Counties  R.  Co.  1  C.  B.  N.  S.  487;  Oxlade  v. 
Northeastern  R.  Co.  1  C.  fi.  N.  8.  464. 26  L.  J.  N.  S. 
C.  P.  129;  Baxendale  v.  Eastern  Counties  R.  Co.  4C. 
B.  N.  8. 61:  Nicholson  v.  Great  Western  R.  Co.  6  C. 
B.  N.  8.  866;  Garton  v.  Bristol  ft  E.  R.  Co.  6  C.  B.  N. 
S,  689;  Branley  v.  Southeastern  R.  Co.  12  C.  B.  N.  S. 
68;  London  ft  N.  W.  R.  Co.  v.  Evershed,  3  App.  Cas. 
1029. 

Tbe  recent  decisions  strongly  tend  to  deny  the 
right  of  a  carrier  to  ruin  or  injure  one  man^s  busi- 
ness and  build  up  that  of  his  rival  by  discrimination 
in  rates,  and  to  this  extent  it  seems  safe  to  say  the 
weight  of  authority  restricts  discrimination,  but^ 
on  the  other  hand,  it  seems  to  be  a  fair  implication 
from  a  majority  of  the  decisions  that  a  carrier  may 
in  the  absence  of  statutory  restriction  show  special 
favor  to  particular  individuals  by  carrying  them 
or  their  goods  free  or  for  less  than  the  usual 
reasonable  rates  so  long  as  it  is  merely  a  matter  of 
favor  to  those  individuals  and  works  no  injury  to- 
others. B.  A.  R. 
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to  fttmish  a  railroad  company  certain  | 
goads  at  a  given  price  relieves  a  disorimination 
of  rates  in  bis  favor  of  its  objeotionable  features 
is  a  question  of  fact  for  the  jury. 

5.  A  carrier  cannot  rii^htftilly  establish 
rates  in  order  to  keep  on  its  own  line 
material  for  which  it  has  use,  or  to  keep  the 
price  low  for  its  own  advantage. 

6.  A  contract  with  a  shipper  of  such 
character  as  to  destroy  the  business  of 
Mm  rivals  by  giving  him  a  monopoly  is  unjust 
without  regard  to  the  consideration  upon  which 
it  is  based. 

(October  ffl,  1898.) 

APPEA  L  b^  defendant  from  a  judgment  of 
the  Superior  Court  for  Vanderburgh  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought  to 
recover  back  certain  alleged  overcharjEes  for 
freight  trausportation.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilchrist  Sb  DeBruler  for  ap- 
pellant. 

Messrs.  Buchanan  ft  Buchanan  and 
William  HamiU,  for  appellees: 

As  betTvcen  a  railroad  company  and  a  ship- 
per, the  parties  do  not  stand  on  an  equal  foot- 
ing,  and  the  payment  of  an  unlawful  and  un- 
reasonable freight  can  be  recovered  by  the 
shipper  without  protest  at  the  time  of  its  pay- 
ment. 

Heiserman  v.  Burlington ^  C.  li.  dt  N.  R.  Go. 
68  Iowa,  738,  16  Am.  &  Eng.  R.  R.  Cas.  49; 
Chicago  dt  A.  E.  Co.  v.  Chicago,  V.  dt  W.  Coal 
Co.  79  ni.  121 ;  MobiU  cfc  M.  R.  Co.  v.  Steiner, 
61  Ala.  559;  Peters  v.  Marietta  dt  C.  R.  Co.  42 
Ohio  St.  275,  18  Am.  &  Eng.  R.  R.  Cas.  492; 
Parker  v.  Great  Western  R.  Co.  7  31  an.  &  G. 
253;  Addison.  Cont.  §  1043;  Sicift  Co.  v.  Unit- 
ed States,  111  U.  8.  29,  28  L.  ed.  843;  Neic 
York  Cent.  R.  Co.  v.  Lockwood,  84  U.  8.  17 
Wall.  875,  21  L.  ed.  638;  Beekmth  v.  Frisbie, 
82  Vt  559;  West  Virginia  Tranm.  Co.  v. 
Siceetzer,  25  W.  Va.  485,  22  Am.  &  Eng.  R.  R. 
Cas.  469;  Lafayette  dt  1.  R.  Co.  v.  Pattison,  41 
Ind.  812. 

The  obligation  arising  from  the  public  em- 
ployment or  common  carriers,  and  the  prerog- 
atives and  franchises  which  they  possess  as  cor- 
porations by  gift  of  the  public,  impose  aqu&si 
duty  which  prevents  their  demanding  a  differ- 
ent hire  from  various  persons  for  the  same 
kind  of  service  under  the  same  conditions. 

iVVw  England  Exp.  Co.  v.  Maine  Cent.  R.  Co. 
57  Me.  188,  2  Am.  Rep.  31;  Scofield  v.  T^ke 
more  dk  M.  S.  R.  Co.  43  Ohio  St.  617;  Sand- 
Jord  V.  Catawissa,  W.  dk  E.  R.  Co.  24  Pa.  378, 
64  Am.  Dec.  667;  Hays  v.  PenTisylrania  Co. 
12  Fed.  Rep.  309. 

The  right  to  take  such  tolls  as  the  company 
may  think  reasonable  does  not  vest  an  absolute 
discretion  in  the  corporation,  but  the  courts 
have  authority  to  limit  the  right  to  reasonable 
tolls. 

Atty-Oen.  v.  Chicago  db  N.  W.  R.  Co.  35  Wis. 
426. 

The  fact  that  a  higher  charge  is  not  unreason- 
able, does  not  affect  the  fact  of  discrimination. 

Samuels  v.  Louisville  dt  iV.  R.  Co.  81  Fed. 
Rep.  57. 

A  carrier  cannot  establish  rates  in  order  to 
keep  on  carrier's  line  material  for  which  the 
road  has  use,  or  keep  the  price  low  for  its  own 
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advantage.  Producers  of  railroad  material 
are  entitled  to  sell  it  when  they  wish,  and  in 
the  most  available  market.  Common  carriers 
are  forbidden  to  attempt  to  prevent  this  by 
applying  disproportionate  or  unreasonable 
rati  8. 

Reynolds  v.  Western  N.  Y.  dk  P.  R.  Co.  1  In- 
ters. Com.  .Rep.  685;  8  Am.  &  Eng.  Eneyclop. 
Law,  p.  947. 

While  there  may  be  such  a  thing  as  just  dis- 
crimination under  certain  drcumstancea,  it  is 
not  so  under  the  circumstances  surrounding 
this  case. 

Chicago  dk  N.  W.  R.  Go.  v.  PeopU,  56  HI.  378, 

8  Am.  Rep.  690;  Qarton  v.  Bristol  dk  E.  R.  Co. 

6  C.  B.  N.  8.  641;  Crouch  v.  Tendon  dk  X.  W. 

R.  Co.  14  C.  B.  254;   Sandford  v.  Catawissa. 

W.  (&  E.  R.  Co.  24  Pa.  382,  64  Am.  Dec.  667. 

The  appellant  is  a  common  carrier,  and  as 
such  mu$it  carry  for  all,  and  all  goods,  without 
discrimination. 

Chicago  dk  A.  R.  Co.  v.  Thomvson,  19  111.  584; 
Western  Transp.  Co.  v.  NeiehaU,  24  Dl.  466,  76 
Am.  Dec.  760;  Redfleld,  Com.  Carriers,  15, 27. 

The  duty  of  a  common  carrier  is  one  of  law. 
growing  out  of  their  office,  and  not  of  contract. 

Western  TVansp.  Co.  v.  liewhall,  supra;  Red- 
field,  Com.  Carriers,  80,  40. 

The  very  definition  of  a  common  carrier  ex- 
cludes theright  to  grant  monopolies  or  to  give 
special  or  unequal  preferences. 

Hutchinson,  Carr.  §  297;  New  England  Erp. 
Co.  V.  Maine  Cent.  R.  Co.  57  Me.  188,  2  xVm. 
Rep.  31;  McDuffee  v.  Portland  dt  R.  R.  Co.  52 
N.  n.  450, 18  Am.  Rep.  72;  Messenger  v.  Flenn- 
syltania  Co.  36  N.  J.  L.  407,  13  Am.  Rep.  457; 
Chicago  dt  N.  W.  R.  Go.  v.  P^opU,  56  111.  365,  8 
Am.  Rep.  690;  Sandford  v.  Cat^tetssa,  W.  dtE. 
R,  Co.  24  Pa.  878,  64  Am.  Dec.  667. 

Where  a  railroad  company  has  made  known 
a  usual  rate,  it  is  so  far  bound  by  it  that  on 
tender  of  the  rate  it  must  receive  the  goods, 
and  can  recover  no  more  if  freight  is  not  pre- 
paid and  it  carries  the  goods;  and  whether  the 
compensation  be  fixed  by  law  or  its  own  estab- 
lished usage,  it  must  be  applied  equallv  and 
indifferently,  all  persons  bemg  charged  the 
same  price  for  carriage  of  the  same  quantity  of 
similar  goods  for  the  same  distance. 

2  Parsons,  Cont.  p.  206. 

No  distinction  must  be  made  between  one 
class  of  persons  and  another. 

2  Addison,  Cont.  g  1007;  2  Kent,  Com.  p. 
599. 

Coffey,  «/.,  delivered  the  opinion  of  the 
court : 

This  case  is  here  for  the'second  time.  See 
119  Ind.  353. 

Upon  a  return  of  the  case  to  the  court  be- 
low the  appellee  filed  an  amended  complaint 
consisting  of  seven  paragraphs.  There  was 
a  verdict  again^  the  appellees  on  the  first, 
second,  and  thinl  paragraphs  of  the  com- 
plaint, so  they  need  no  further  notice.  The 
appellant  contends  that  the  superior  court 
erred,  first,  in  overruling  its  demurrer  to  the 
fifth,  sixth,  and  seventh  paragraphs  of  the 
complaint ;  second,  in  overruling  its  motion 
for  a  new  trial. 

The  fifth  paragraph  of  the  complaint  al- 
leges substantially  that  the  appellees,  as 
partners,  were  engaged  in  the  business  of 


1892, 


N 


Louisville,  E.  &  St.  L.  Coksolidated  R.  Co.  v.  Wilson. 


107 


purchasing  and  shipping  railroad  ties :  that 
the  appellant  owned  and  operated  a  railroad 
running  by  and  through  the  stations  and 
towns  of  Tennyson,  Chandler,  Gentry vj  He, 
and  Ferdinand,  in  Indiana ;  that  there  was 
no  other  railroad  through  or  near  these 
places  for  the  transportation  of  freight ;  that 
aft«r  the  construction  of  the  appellant's  road 
the  appellees  engaged  in  the  business  of  pur- 
chasing railroad  cross-ties  and  shipping  the 
same  from  the  above-named  stations  to  the 
ctty  of  Evansville ;  that  the  regular  and 
reasonable  charge  and  tariff  rate  of  freight 
for  cross- ties  from  these  stations  to  the  city 
of  Evansville  was  $14  per  car;  and  that 
such  price  had  been  charged  from  the  date 
of  the  construction  of  the  road  until  the  1st 
day  of  January,  1887,  and  that  such  price 
and  rate  of  freight  is  still  the  amount  charged 
for  the  shipment  of  cross- ties  from  these  sta- 
tious  to  Evansville;  that  such  sum  was  the 
full  and  reasonable  charge  for  such  freights 
and  was  and  has  been  so  recognized  by  the 
appellant:  that  prior  to  the  1st  day  of  Jan- 
uary, 1887,  there  were  several  parties  en- 
gaged in  the  purchase  and  shipment  of  cross- 
ties  from  said  stations;  that  after  the  1st 
day  of  January,  1887,  the  appellant  wrong- 
fully and  unjustly  charged  as  freight  for 
cars  loaded  with  cross-ties  the  sum  of  $24 
for  each  car  from  said  stations  to  the  city  of 
Evansville;  that  such  charge  was  unreason- 
able and  excessive  and  destructive  of  the 
business  of  the  appellees;  that  at  the  time 
such  increased  rate  of  freight  was  charged 
b^  the  appellant,  appellees  had  at  said  sta- 
tions and  along  the  line  of  said  railroad 
100,000  cross-ties,  which  had  cost  them 
$25,000,  that  said  ties  could  not  be  shipped 
by  jiny  other  railroad,  as  appellant  knew, 
that  the  appellees  had  contracted  for  the  sale 
of  the  lies  and  were  compelled  to  fill  and 
complete  such  contract ;  that  they  were  un- 
able to  purchase  ties  at  any  other  place  to 
fill  the  same  and  were  compelled  to  ship  the 
same  over  the  appellant's  road ;  that  the  ap- 
pellant collected  from  the  consignees  of  said 
ties  the  sum  of  $24  freight  on  each  car  so 
shipped  by  the  appellees  from  said  stations 
to  the  city  of  Evansville ;  that  they  shipped 
854  cars  of  said  ties  between  the  1st  day  of 
January,  1887,  and  the  1st  day  of  August, 
of  that" year,  from  the  above-named  stations 
to  the  city  of  Evansville  to  fill  their  contract 
and  dispose  of  such  cross-ties;  that  the  ex- 
cess of  freight  so  charged  and  received  by 
the  appellant  was  $2,800  that  at  the  same 
time  the  appellant  was  so  charging  the  ap- 
pellees the  sum  of  $24  per  car  it  was  charg- 
ing other  parties  for  similar  shipments  the 
sum  of  $14  only,  that  before  the  commence- 
ment of  this  suit  the  appellees  demanded  of 
the  appellant  said  sum  of  $2,800  which  it 
refused  to  pay,  and  thereupon  they  demanded 
of  the  appellant  $2,800  damages,  which  it 
refused  to  pay. 

The  sixth  paragraph  of  the  complaint  is 
similar  to  the  fifth  except  that  it  contains 
the  further  allegations  that  the  appellant 
entered  into  a  contract  with  one  Dickerson, 
whereby  Dickerson  was  permitted  to  ship 
cross- ties  over  the  appellant's  road  at  $14 
X>er  carload,  each  load  containing  200  ties, 

18  L.  B.  A. 


while  it  charged  the  appellees  and  all  othei-s 
the  sum  of  $24  per  car  for  like  shipments ; 
that  the  contract  with  Dickerson  was  made 
for  the  purpose  of  giving  him  a  monopoly 
of  the  business  of  purchasing  and  shipping 
cross-ties  over  the  line  of  the  appellant's 
road  ;  that  by  reason  of  such  unjust  discrim- 
ination the  business  of  the  appellees  was 
destroyed,  to  their  damage  in  the  sum  of 
$2. 800. 

The  seventh  paragraph  is  substantially  the 
same  as  the  fifth,  except  that  it  contains  the 
further  allegation  that  it  received  receipts 
from  the  appellants  for  the  cross- ties  shipped, 
which  the  appellants  called  bills  of  lading, 
but  w^hich  the  appellees  refused  to  accept  as 
such,  but  did  receive  them  as  receipts  for 
ties  shipped. 

It  is  claimed  by  the  appellant  that  the 
court  erred  in  overruling  the  demurrer  to 
the  fifth  and  seventh  paragraphs  of  the  com- 
plaint because  it  appears  from  each  of  these 
paragraphs  that  the  payments  therein  set 
forth  were  voluntary  payments.  It  is  said 
by  counsel  in  their  brief  that  no  kind  of  ex- 
tortion is  shown,  no  pretense  that  the  appel- 
lant refused  to  carry  the  cross -ties  or  reiused 
to  deliver  them  unless  the  rates  charged 
were  paid,  nor  is  there  any  claim  that  the 
appellees  were  ignorant  of  the  facts  stated  in 
these  paragraphs  at  the  time  the  freight  was 
paid. 

On  the  other  hand  it  is  contended  by  the 
appellees  that  payments  made  to  a  railroad 
company  or  other  common  carrier  for  over- 
charges for  carrying  freight  are  not  voluntary 
payments  for  the  reason  that  the  shipper  and 
the  carrier  do  not  stand  upon  an  equality. 

The  only  authorities  cited  by.  the  appel- 
lant holding  that  a  payment  without  protest 
to  a  common  carrier  for  an  overcharge  is  a 
voluntary  payment,  are  the  cases  of  Ever  sited 
V.  London  dt  N.  W.  R.  Co.  L.  R.  3  Q.  B. 
Div.  134,  and  IhuBone  v.  Georgia  It  dh  B. 
Co.  50  Ga.  804. 

We  are  of  the  opinion,  however,  that  the 
decided  weight  of  authority  is  that  the  pay- 
ment of  an  overcharge  of  freight  to  a  rafl- 
road  company  engaged  as  the  common  carrier 
of  goods  is  not  a  voluntary  payment  within 
the  ordinary  meaning  of  that  term. 

In  the  case  of  Heiserman  v.  Burlington^  C. 
R.  d  JV:  R.  Co.,  63  Iowa,  732,  16  Am.  & 
Eng.  K.  R.  Cas.  46,  which  was  an  action  to 
recover  for  overpayment  of  freights,  the  court 
said:  "Nor  need  the  plaintiff,  in  a  case 
brought  to  enforce  such  an  obligation,  show 
objection  or  protest  prior  to  the  payment 
made  in  excess  of  reasonable  compensation. 
These  rules  are  founded  upon  the  considera- 
tion that  railroad  companies  arc  public  car- 
riers, and  those  who  employ  them  are  in 
their  power  and  must  bow  to  the  rod  of  au- 
thority which  they  hold  over  the  consignors 
and  consignees  oi  property  transported  by 
them.  .  .  .  The  law  does  not  require 
objection  or  protest  to  the  payment  of  uniust 
charges  for  the  reason  that  they  woulci  be 
vain,  being  addressed  to  those  who  occupy 
the  commanding  position  of  power  to  enforce 
obedience  to  their  requirements.  For  another 
reason  they  are  not  required.  Those  who  do 
business  with  the  railroads  never  come  in 
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contact  witli  the  officers  who  possess  author- 
ity to  fix  or  abate  rates  of* charges;  indeed, 
they  usually  hardly  know  their  names  or 
where  to  find  them.  .  .  .  These  consid- 
erations take  the  case  from  the  operation  of 
the  familiar  rule  which  forbids  recovery  on 
account  of  payments  vuluntarily  made  with- 
out objection  or  protest." 

In  the  case  of  Chicago  &  A.  li.  Co.  v. 
Chi^Mgo,  V.  dt  W.  Coal  Co.,  79  111.  121,  it 
was  said  by  the  Supreme  Court  of  Illinois : 
''In  such  a  case,  where  the  coal  company 
has  no  other  outlet  for  its  coal,  and  the  rail- 
road company  exacts  more  freight  than  by 
the  terms  of  the  contract  they  are  entitled 
to,  the  coal  company  should  be  considered 
as  under  a  kind  of  moral  duress  and  the  pay- 
ment by  them  of  the  freight  demanded,  un- 
der such  circumstances,  could  not  be  con- 
sidered voluntary,  and  they  would  have  the 
right  to  sue  upon  the  contract  and  recover 
b^k  the  excess  of  freight  paid  over  the  con- 
tract price.** 

In  the  case  of  Mobile  dt  M.  R.  Co.  v.  SUiner, 
61  Ala.  559,  which  was  an  action  to  recover 
for  over-payment  of  freights  on  the  transpor- 
tation of  cotton,  the  court  said :  **  The  nature 
of  the  business  considered,  the  shipper  does 
not  stand  on  equal  terms  with  the  carrier  in 
contracting  for  charges  for  transportation, 
and  if  the  shipper  pays  the  rates  established 
in  violation  of  law  by  the  carrier,  rather  than 
forego  his  services  such  payment  is  not  vol- 
untary in  the  legal  sense,  and  the  shipper 
may  maintain  his  action  for  money  had  and 
received  to  recover  back  the  illegal  charge." 

Indeed,  there  seems  to  be  but  little  conn  let 
in  the  authorities  in  this  country  holding 
that  the  payment  to  a  railroad  company  en- 
gaged in  the  business  of  common  carrier  of 
an  overcharge  of  freight  for  goods  trans- 
ported over  the  road  of  such  company  is  not 
a  voluntary  payment,  as  the  law  interprets 
that  term.  Peters  v.  Marietta  d  C.  R.  Co. 
42  Ohio  St.  275,  18  Am.  &  Eng.  R.  R.  Cas. 
492 ;  Parker  v.  Great  Western  R.  Co.  7  Man. 
&  G.  253 ;  Addison,  Cont.  §  1043 :  New  York 
Cent.  R.  Co.  v.  Ij)cku>ood,  84  U.  S.  17  Wall. 
375,  21  L.  ed.  688:  Beckwith  v.  Frisbie,  32 
Vt.  559;  West  Virginia  Transp.  Co.  v.  Siteef- 
ger,  25  W.  Va.  435 ;  LaFayetU  <fe  /.  /?.  Co. 
V.  Pattison,  41  Ind.  312. 

In  the  case  of  La  Fayette  d  J.  R.  Co.  v. 
Patiison,  supra,  which  was  an  action  to  re- 
cover back  an  excessive  paj^ment  of  freight 
made  under  an  agreement  that  such  payment 
should  not  be  regarded  as  voluntary,  this 
court  said:  "In  the  second  phice,  we  are 
of  the  opinion  that  money  so  paid  could  be 
recovered  back,  if  there  had  been  no  valid 
agreement  that  it  might  be ;  while  the  ap- 
pellants were  not  in  the  actual  possession  of 
the  cattle  of  appellee,  they  possessed  such 
power  and  control  over  the  shipment  and 
delivery  thereof  as  gave  them  an  undue  ad- 
vantage over  the  appellees  and  the  necessity 
of  the  appellee  was  so  great  as  to  deprive 
him  of  the  freedom  of  his  will." 

Under  these  authorities  we  are  constrained 

to  hold  that  the  payments  which  appellees 

in  this  case  are  seeking  to  recover  from  tke 

''^nt  are  not  to  be  regarded  as  voluntary 

\  and  for  that  reason  the  complaint 
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is  not  subject  to  the  objection  here  uitred 
against  it. 

The  appellant  is  in  error  in  its  contention 
that  it  does  not  appear  by  the  allegations- 
found  in  the  sixth  paragraph  of  the  com- 
plaint that  any  excessive  freight  was  paid. 
It  is  alleged  that  the  excess  of  freight  so- 
charged  and  received  by  tiie  appellant  was 
$2,800.     It  is  true  that  it  does  not  appear  by 
affirmative  allegation  that  it  was  paid  by  the 
appellees,  but  as  they  were  the  shippers  we 
think   such   an   inference  should  be  made. 
This  paragraph  was,  perhaps,  subject  to  a 
motion  to  make  it  more  specific,  but  such  a 
defect  is  not  reached  by  demurrer. 

In  our  opinion  the  court  did  not  err  in 
overruling  the  demurrer  of  the  appellant  to 
either  the  fifth,  sixth,  or  seyenth  paragraphs 
of  the  complaint. 

Under  the  second  assignment  of  error  it  is 
contended  by  the  appellant  that  the  court 
erred  in  giving  to  the  iury  certain  instruc- 
tions asked  by  the  appellees,  in  giving  a 
certain  instruction  to  the  jury  on  its  own. 
motion  and  in  refusing  to  give  certain  in- 
structions which  at  the  proper  time  it  asked 
the  court  to  give  to  the  jury. 

As  instructions  must  be  pertinent  to  the 
case  made  by  the  evidence  in  the  cause  it  is- 
proper  to  state  the  case  now  before  us,  as  it 
IS  made  by  the  evidence  introduced  by  the 
parties  on  the  trial  of  the  cause,  before  we 
examine  the  instructions  given  and  refused. 
It  appears  from  the  proofs  in  this  case  that 
the  appellant's  road  runs  for  some  consider- 
able distance  through  a  heavily  timbered 
country.  For  some  years  prior  to  the  first 
day  of  January,  1887,  the  appellees  and  sev- 
eral other  parties  had  been  engaged  in  the 
business  of  purchasing  and  shipping  railroad 
ties  over  the  appellant's  road  from  the  sta- 
tions named  in  the  complaint  to  the  city  of 
Evansville.  Prior  to  that  date  the  uniform 
rate  of  freight  from  these  stations  to  the  city 
of  Evansville  was  fourteen  dollars  per  car- 
load of  two  hundred  ties.  In  the  fall  and 
early  winter  of  1886,  the  appellees  had  pur- 
chased and  had  piled  up  on  the  appellant's 
road  at  the  stations  named,  a  large  number 
of  railroad  ties,  which  they  could  ship  in 
no  way  except  over  the  road  operated  by  the 
appellant.  On  the  1st  day  of  January,  1887, 
the  appellant  raised  the  price  of  freight  on 
railroad  ties  from  said  stations  to  the  city 
of  Evansville  from  $14  to  $24  per  car  on  all 
shippers  except  one  Dickerson.  The  appel- 
lant entered  into  a  contract  with  Dickerson 
by  the  terms  of  which  he  was  pennitted  to 
ship  ties  from  these  stations  at  the  price  of 
$14  per  car  in  consideration  that  he  would 
ship  over  the  road  500  cars  per  month  and 
would  sell  it  such  ties  as  it  would  need  at 
twenty-five  cents  each.  The  evidence  tends 
to  prove  that  the  price  of  ties  on  this  road 
was  twenty-six  cents  at  the  time  the  contract 
was  made.  After  the  freight  was  so  raised 
the  appellees  shipped  the  ties  they  then  had 
on  hand  over  the  appellant's  road,  amount- 
ing to  about  353  cars,  upon  which  the  appel  - 
lant  collected  from  the  consignees  $24  per 
car,  which  was  deducted  by  the  consignees 
from  the  agreed  price  to  be  paid  for  the  ties 
on  settlement  with  the  appellees.    The  result 
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of  the  discrimination  in  favor  of  Dickerson 
was  to  drive  the  appellees  and  other  dealers 
in  ties  off  the  appellant's  road  and  thus  give 
Dickerson  a  monopoly  of  the  business  of 
purchasing  and  shipping  ties. 

Upon  these  facts  the  court  of  its  own  mo- 
tion,  as  well  as  at  the  request  of  the  appel- 
lees, instructed  the  jury  substantially  that 
if  during  seven  months  of  the  year  1887  the 
appellees  shipped  853  carloads  of  cross-ties, 
in  the  usual  manner,  over  the  appellant's 
railroad,  and  during  the  same  time  Dicker- 
son  shipped  a  greater  number  of  carloads 
under  a  special  contract,  which  in  addition 
to  the  contract  of  affreightment  contained 
other  stipulations  of  advantage  to  the  appel- 
lant that  the  natural  and  necessary  effect  of 
tJiese  transactions  considered  in  detail  and 
altogether  was  a  substantial  discrimination 
in  favor  of  Dickerson  and  a|i:ainst  the  appel- 
lees who  were  made  to  pay  to  the  appellant 
many  hundred  dollars  in  excess  of  that  paid 
by  Dickerson  for  similar  services  and  in  ex- 
<«ss  of  the  value  of  all  that  was  done  or  fur- 
nished or  to  be  done  or  furnished  by  him 
under  the  special  contract,  then  the  appel- 
lees upon  making  a  demand  would  be  en- 
titled to  recover  for  the  excess  of  freight  so 
paid  by  them. 

If  any  objection  at  all  can  be  urged  against 
these  instructions  it  is,  we  think,  that  they 
are,  under  the  facts  in  this  case,  too  favor- 
able to  the  appellant.  It  is  not  true  that  a 
railroad  company,  engaged  in  the  business 
of  a  common  carrier,  possesses  the  same 
liberty  to  make  contracts  for  its  profit  in 
■caiTyfng  freight  or  passengers  that  a  private 
pei'son  engaged  in  a  private  business  pos- 
sesses in  making  contracts  in  relation  to  pri- 
vate affairs. 

liailroad  companies  arc  granted  charters 
and  are  given  the  right  of  eminent  domain  be- 
<:ause  when  the  roads  are  constructed,  though 
owned  by  the  corporation,  they  are  neverthe- 
less for  public  use,  and  are,  in  a  qualified 
sense,  public  highways.  Every  one  consti- 
tuting a  part  of  tlie  public  for  whose  use  they 
are  constructed  is  entitled  to  an  equal  and 
impartial  participation  in  the  use  of  the  fa- 
•cilities  for  transportation  which  they  afford. 
While  power  to  fix  rates  is  conferred  upon 
them  by  law  such  rates  are  always  open  to 
investigation  by  the  courts,  for  it  is  an  ele- 
mentary rule  that  common  carriers  can  charge 
no  more  than  a  reasonable  compensation  for 
the  services  performed.  While  it  is  true 
that  there  is  apparently  some  conflict  in  the 
^luthorities,  the  principles  here  announced 
we  think  are  supported  by  ihe  weight  of  au- 
thority. Boot  V.  [jong  Mand  R.  Co.  114  N. 
V.  300,  4  L.  R.  A.  331 ;  iV^?c  England  Erp. 
(h.  V.  Maine  Gent.  R.  Co.  57  Me.  188 ;  Sco- 
field  V.  iMke  Shoj-e  d  M.  S.  R.  Co.  43  Ohio 
'St.  617,  54  Am.  Rep.  846 ;  Sfindford  v.  Ca- 
.  tniriHHa,  W.  dt  E.  R.  Co.  24  Pa.  378,  64  Am. 
Dec.  676 ;  Hays  v.  Penfmylrania  Go.  12  Fed. 
Rep.  309:  Atty-Oen.  v.  Chicago  d  N.  W.  R. 
( \>.  35  Wis.  426 ;  Samvels  v.  Louismlle  dh  N. 
H.  Co.  31  Fed.  Rep.  57 ;  Providence  Coal  Go, 
V.  Providence  dk  Tr.  R.  Co.  1  Inters.  Com. 
Rep.  363. 

A^vriter  on  railway  law  thus  expresses  the 
general  rule:      "Railways  ai^  held  to   the 
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strictest  impartiality  in  the  conduct  of  their 
business,  in  withholding  all  privileges  or 
preferences  from  one  customer  which  are  not 
extended  to  all  others."  1  Wood,  Railway 
Law,  565.  Of  course  there  are  some  excep- 
tions to  the  general  rule,  and  we  are  not  un- 
mindful of  the  rule  which  permits  a  common 
carrier  to  discriminate  in  favor  of  a  shipper 
who  transports  large  quantities  of  a  given 
commodity  in  one  parcel  at  a  time,  as  against 
a  sliipper  who  transports  the  same  commod- 
ity in  small  quantities  in  broken  packages. 
Such  discrimination  is  rendered  necessary  by 
the  increased  expense  of  handling,  storing, 
and  caring  for  the  smaller  quantities,  and 
is  not  unreasonable.  Nor  have  we  overlooked 
the  rule  which  permits  the  common  carrier 
to  discriminate  m  favor  of  one  class  of  goods 
over  others  of  a  different  class.  These  rules 
constitute  an  exception  to  the  general  rule 
but  in  our  opinion  they  have  no  application 
here.  In  this  case  the  commodity  shipped  for 
Dickerson  and  the  commodity  shipped  for  the 
appellees  was  the  same.  All  was  shipped  in 
full  carloads  and  from  the  same  stations.  It 
is  difQcult  to  perceive  how  it  is  possible  that 
it  should  cost  more  to  ship  a  carload  of  cross- 
ties  for  the  appellees  than  to  ship  a  car- 
load for  Dickerson.  It  is  plain,  therefore, 
we  think,  that  discrimination  of  $10  on  the 
car  was  unreasonable  unless  there  was  some- 
thing in  the  special  contract  between  the  ap- 
pellant and  Dickerson  which  rendered  such 
discrimination  reasonable. 

It  is  contended  by  the  appellant  that  in 
view  of  the  fact  it  secured  by  its  contract  with 
Dickerson  a  certain  income  of  $7,000  per 
month  that  it  could  as  well  afford  to  carry 
ties  for  him  at  $14  per  car  as  to  carry  them 
for  the  appellees  at  $24  per  car. 

We  find  it  unnecessary  to  inquire  whether 
the  appellant  is  correct  or  otherwise  in  this 
contention,  for  as  we  understand  the  law  a 
railroad  company  engaged  in  the  business  of 
a  common  eanier  is  not  permitted  by  the  law 
to  discriminate  in  favor  of  a  shipper  who  is 
able  to  furnish  a  large  amount  of  freight  over 
one  engaged  in  the  same  business  who  is  un- 
able to  furnish  the  same  quantity  as  that 
shipped  by  his  more  opulent  rival.  The 
reasons  for  prohibiting  such  discrimination 
are  well  stated  in  the  case  of  Hays  v.  Pennsyl- 
rania  Go. ,  sypra.  In  that  case  it  was  said : 
'*The  discrimination  complained  of  rests  ex- 
clusively on  the  amount  of  freight  shipped 
by  the  respective  shippers  during  the  year. 
Ought  a  discrimination  resting  exclusively 
on  such  a  basis  to  be  sustained.  If  so,  the 
business  of  the  country  is  in  some  degree  sub- 
ject to  the  will  of  railroad  oflScials;  for  if 
one  man  engaged  in  mining  coal  and  depend- 
ent on  the  same  railroad  for  transportation 
to  the  same  market  can  obtain  transportation 
thereof  at  from  twenty -five  to  fifty  cents  per 
ton  less  than  another  competing  with  him  in 
the  same  business  solely  on  the  ground  that 
he  is  able  to  furnish,  and  does  furnish  the 
larger  quantity  for  shipment,  the  small  oper- 
ator will  sooner  or  later  be  forced  to  abandon 
the  unequal  contest  and  surrender  to  his  more 
opulent  rival.  If  the  principle  is  sound  in 
its  application  to  rival  parties  engaged  in 
mining  coal,    it  is  equally   applicable  to 
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merchants,  millers,  dealers  in  grain  and 
everybody  else  interested  in  any  business  re- 
quiring any  considerable  amount  of  trans- 
portation by  rail,  and  it  follows  that  the 
success  of  all  such  enterprises  would  depend 
as  much  on  the  favor  of  the  railroad  officials 
as  upon  the  energies  and  capacities  of  the 
parties  prosecuting  the  same.  .  .  .  The 
men  who  control  railroads  would  be  quick  to 
appreciate  the  power  with  which  such  a  hold 
would  invest  them,  and.  it  may  be,  not  slow 
to  make  the  most  of  their  opportunities,  and 
perhaps  tempted  to  favor  their  friends  to  the 
detriment  of  their  personal  or  political  op- 
ponents, or  demand  a  division  of  the  protits 
realized  from  such  collateral  pursuits  as 
could  be  favored  or  depressed  by  discrimina- 
tion for  or  against  them,  or  else  seeing  the 
augmented  power  of  capital,  organize  into 
overshadowing  combinations  and  extinguish 
all  petty  competition,  monopolize  business 
and  dictate  the  price  of  coal  and  every  other 
commodity  to  the  consumers. " 

In  our  opinion,  the  fact  that  Dickerson  was 
able  to  furnish  a  larger  number  of  carloads 
of  ties  for  shipment  than  the  appellees  could, 
constitut-ed  no  sufficient  reason  for  a  discrimi- 
nation in  his  favor  over  the  rates  charged  to 
the  appellees.  As  to  whether  the  fact  that 
Dickerson  agreed  to  furnish  the  appellant 
such  ties  as  it  desired  for  its  own  use,  at  a 
given  price,  relieved  the  discrimination  of 
Its  objectionable  features  by  which  it  became 
a  reasonable  discrimination  was  a  question 
of  fact  which  was  properly  submitted  to  the 
jurv  for  its  determination. 

The  court  at  the  request  of  the  appellees, 
instructed  the  jury  in  substance  that  a  car- 
rier cannot  rightfully  establish  rates  in  order 
to  keep  on  iis  line  material  for  which  it  has 
use  or  to  keep  the  price  low  for  its  own  ad- 
vantage ;  that  the  producers  are  entitled  to 
sell  it  when  they  wish  and  in  the  most  avail- 
able market,  (jommon  carriers  are  forbidden 
to  attempt  this  by  applying  disproportionate 
or  unreasonable  rates. 

It  is  contended  by  the  appellant  that  there 
was  no  evidence  in  the  cause  to  which  this 
instruction  could  apply,  but  we  think  other 
wise.  The  fact  that  the  appellant  made  a 
contract  with  Dickerson  for  cross-ties,  to  be 
used  by  it,  at  less  than  the  selling  price,  and 
then  discriminated  against  all  other  dealers 


in  such  a  manner  as  to  drive  them  from  its. 
road  authorized  the  inference  that  one  object 
in  view  was  to  keep  the  ties  it  desired  to  usi* 
upon  its  1  ine  and  to  keep  down  the  price.  We 
think  the  instruction  stated  the  law  correctly 
and  that  it  was  applicable  to  the  evidence  in 
the  cause.  lUynolds  v.  Western  X.  Y.  dt  P. 
R.  (h.  1  Inters.  Com.  Rep.  685. 

We  are  of  the  opinion  that  there  is  no  error 
in  the  instructions  given  by  the  court  of 
which  the  appellant  has  the  right  to  com- 
plain. 

Instruction  No.  3  asked  by  the  appellant 
and  refused  by  the  court  was  vicious  in  that 
it  was  calculated  to  create  the  impression 
upon  the  minds  of  the  jury  that  the  contract 
between  the  appellant  and  Dickerson  did  not 
amount  to  an  unjust  discrimination  if  it  was 
based  upon  an  adequate  consideration. 

If  the  contract  was  of  such  a  character  as 
to  destroy  the  business  of  the  appellees  by 
reason  of  the  discrimination  in  favor  of  Dick- 
erson and  thus  enable  Dickerson  to  acquire  a 
monojpoly  of  the  business  of  purchasing  and 
shipping  cross-ties  on  appellant's  road,  the 
discrimination  was  unjust  without  regard  to 
the  consideration  upon  which  it  was  based. 
a/iieaffo  dh  A,  B.  Co.  v.  People,  67  111.  11,  16 
Am.  Rep.  599  ;  People  v.  Chicago  <fc  A.  B.  Co. 
55  111.  Ill,  8  Am.  Rep.  631 ;  Chicago  d  J\\ 
W.  B.  Co.  V.  People,  56  111.  365,  8  Am.  Rep. 
690 ;  Oarton  v.  Bristol  &  B.  B.  Co,  6  C.  B. 
N.  S.  641 ;  Crmich  v.  London  &  N.  IF.  B. 
Co.  14  C.  B.  254 ;  Saridford  v.  Catmcissa^  W. 
&  K.  B.  Co.  U  Pa.  382,  64  Am.  Dec.  6«7 ; 
Chicago  d  A.  B.  Co.  v.  Tfumipson,  19  111. 
584 ;  Western  Transp.  Co.  v.  ^ewhaU,  34  II 1 . 
466,  76  Am.  De.-.  760. 

There  was  no  evidence  in  the  record  to 
which  the  fourth  instruction  asked  by  the 
appellant  was  applicable,  and  for  that  rea- 
son it  was  properly  excluded. 

The  sixth  instruction  asked  by  the  appel- 
lant and  refused  by  the  court  was  defective 
in  that  it  excluded  from  the  consideration  of 
the  jury  the  question  as  to  whether  there  had 
been  an  unjust  discrimination  made  by  the 
appellant  in  favor  of  Dickerson,  whereby  the 
appellees  had  been  damaged. 

In  our  opinion,  there  is  no  error  in  the 
record  for  which  the  judgment  in  this  case 
should  be  reversed. 

Jtvdgnunt  affirmed. 
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Ii^iKry   ^   ^  ^^^   ^y   guniUng   into   a 
barbed-wire  fence  alon^  a  raib*oad 

when  frightened  off  the  track  by  a  train  whistle 
does  not  make  the'  railroad  company  liable  al- 

NoTJB.— For  notes  as  to  liability  of  railroad  com- 
i>any  for  lack  of  fence,  see  Gallagher  v.  New  York 
&  N.  £.  K.  Co.  (Conn.)  6  L.  R.  A.  737;  Moses  v.  Routh- 
ern  Pac.  R.  Co.  (Or.)  8  L.  R.  A.  186. 
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though  the  colt  vot  upon  the  track  through  de- 
fects in  the  fence  where  the  railroad  company  is 
not  required  by  statute  to  fence  out  stock. 

(December  8, 1892.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hempstead  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover dama^  for  the  loss  of  a  colt  alleged  to 
have  been  killed  by  defendant's  negligence. 
Betersed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Dod^e  ft  Johnson,  for  appellant: 
In  the  absence  of  a  statute  requiring  a  rail- 
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road  to  fence  its  track,  there  is  no  legal  obli- 
gation resting  on  it  to  do  so. 

Campbell  v.  New  Fork  A  N,  E.  R.  Co.  50 
Conn.  128,  13  Am.  &  Ene.  R.  R.  Cas.  689; 
Ward  V.  Paducah  db  M.  R  Co.  4  Fed.  Rep. 
862,  1  Am.  &  Eng.  R.  R.  Cas.  620;  St.  Louis, 
K.  C.  A  N.  R.  Co.  V.  Bu^,  81  Mo.  48, 22  Am. 
&  Enir.  R.  R.  Cas.  589;  Boston  d  A.  B.  Co.  v. 
Brigg's,  132  Mass.  24,  7  Am.  &  Eng.  R.  R. 
Cas.  541;  St.  Louis,  J.  if.  ds  S.  R.  Co,  v.  Wal 
brink,  47  Ark.  330. 

The  doctrine  laid  down  in  Hot  Springs  R. 
Co.  V.  NeiDman,  36  Ark.  607,  and  LitUe  Rock 
d:  Ft.  S.  R.  Co.  V.  Trotter,  87  Ark.  593,  is  con- 
clusive as  to  this  case.  In  each  of  these  cases 
the  animals  were  injured  by  getting  into  a  cul- 
vert. As  in  this  case  the  engine  or  any  part 
of  the  train  did  not  strike  the  animals.  They 
were  frightened  into  going  into  the  culvert. 

The  court  said:  "  Though  the  injury  might 
not  have  happened  if  the  train  had  been  sooner 
stopped,  yet  it  was  not  to  have  been  foreseen 
or  anticipated  by  the  person  in  charge  of  it,  as 
a  natural  and  probable  coDsequence  of  the  cars 
not  stopping  sooner,  that  the  cars  would  at- 
tempt to  pass  over  the  culvert,  or  be  injured, 
and  which  they,  as  persons  of  ordinary  care 
and  prudence,  should  have  guarded  against. 
Negligence  cannot  be  imputed  to  them  or  the 
defendant. 

Mr.  James  H.  MeCollam*  for  appellee: 

All  railroads  which  are  now  or  may  be 
hereafter  built  shall  be  responsible  for  all  dam- 
ages to  persons  and  property  done  »r  caused 
by  the  running  of  trains  in  this  state. 

Mansf.  Ark.  Dig.  §  5537. 

Negligence  is  the  omission  to  do  something 
which  a  reasonable  man.  guided  upon  those 
considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do. 

Blyth  V.  ^Birmingham  Waterworks  Co.  11 
Exch.  784.  See  Baltimore  &  P.  R.  Co.  v. 
Jones,  96  U.  S.  489,  24  L.  ed.  506. 

It  is  lawful  in  this  state  to  permit  stock  to 
graze  upon  the  commons. 

Little  Rock  d  Ft.  S.  R.  Co.  v.  Finley,  37  Ark. 
562;  Jrnies  v.  Nichols,  46  Ark.  207,  55  Am. 
Rep.  575. 

Defendant  is  well  aware  of  the  fact  that 
stock  running  at  large  and  feeding  upon  the 
commons  are  liable  to,  and  frequently  do, 
stray  upon  its  right  of  way  and  track. '  The 
defendant  further  knows  that  stock  become 
frightened  and  wildly  flee  for  safety  at  the  ap- 
proach of  railway  trains,  and  blindly  run  over 
precipices  and  into  hollows,  ditches,  wire 
fences  or  anything  else  in  the  way,  in  their 
wild  and  frantic  efforts  to  escape  destruction. 
For  the  defendant,  with  a  full  knowledge  of 
all  this,  to  fence  its  track  with  a  wire  fence, 
and  fail  to  connect  same  at  the  ends  with  its 
track,  and  fail  to  repair  it  for  three  vears,  and 
suffer  it  to  become  greatly  dilapidated,  and 
permit  it  to  remain  for  months  in  that  condi- 
tion, as  to  allow  stock  running  at  large  to  stray 
on  the  inside  and  across  same,  upon  its  right 
of  way  and  track,  where  such  stock  would  be 
greatly  endangered,  entrapped,  and  liable  to 
almost  certain  destruction,  by  being  fright- 
ened and  driven  into  the  fence  by  the  defend- 
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ant's  passing  trains,  unquestionably  is  culpable 
negligence. 

The  fence  was  the  proximate  cause  of  the 
accident. 

Bizzell  V.  Booker,  16  Ark.  308;  Jones  v. 
Nichols,  supra;  Cameron  v.  Vandergriff,  58 
Ark.  381;  St.  Louis,  L  M.  <St  S.  R.  Co.  v.  Hop- 
kins,  12  L.  R.  A.  189,  54  Ark.  209;  MiUen  v. 
St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530;  tHsk 
V.  Crump,  112  Ind.  504,  2  Am.  St.  Rep.  218; 
Bishop,  Non-contract  Law,  ^  415;  Young  v. 
Harvey.  16  Ind.  314  ;  16  Am.  &  Eng.  Ency- 
clop.  Law,  p.  389,  and  note. 

It  is  wholly  immaterial  as  to  who  actually 
built  the  fence,  or  for  whose  benefit  it  was 
built. 

B(md  V.  Emnsnlle  dt  T.  B.  R.  Co.  100  Ind. 
301,  23  Am.  «fe  Eng.  R,  R.  Cas.  200;  Wabash 
R.  Co.  V.  Williamson,  104  Ind.  154,  23  Am. 
&  Eng.  R.  R.  Cas.  208. 

The  defendant  was  not  required  by  law  to 
build  the  fence;  but  as  it  undertook  to  erect 
and  maintain  the  same,  the  law  declares  that 
it  should  have  been  kept  in  a  good  and  safe 
condition. 

Sisk  V.  Crump,  supra;  Chicago  cfi  B.  1.  R. 
Co.  V.  Guertin,  115  111.  466,  24  Am.  &  Eng. 
R.  R.  Cas.  885. 

The  fence  was  a  nuisance  and  the  defendant 
should  be  held  liable  for  any  damages  flowing 
therefrom. 

Wood,  Nuisances,  §i^  113,  134,  138. 

Battle*  '/. ,  delivered  the  opinion  of  the 
court : 

Appellant  inclosed  a  part  of  its  raihvuy 
track  and  right  of  way  with  a  wire  fence. 
For  three  years  the  fence  was  permitted  to 
stand  wihout  repairs.  The  result  was,  at  th(» 
end  of  that  time,  it  was  in  a  very  bad  con- 
dition. There  were  several  gaps  in  it,  and 
it  was  not  connected  wtih  the  track  at  the 
ends.  While  it  was  in  this  condition  the  colt 
of  appellee  strayed  on  the  right  of  way  of  ap- 
pellant;, and  upon  the  part  of  its  railway 
track  so  inclosed  ;  and  an  engineer  of  an  ap- 
proaching train,  discovering  it  upon  the 
track,  sounded  the  alarm,  frightened  .the  colt, 
and  it  ran  from  the  track  against  the  wire 
fence  by  which  its  throat  was  cut,  and  the  colt 
died  from  the  wound. 

Was  the  appellant  liable  to  the  appellee  for 
the  loss  occasioned  by  the  failure  to  construct 
the  fence  so  as  to  make  it  harmless  to  stock, 
and  keep  the  same  in  good  repair? 

A  well-established  rule  of  law  is  that  the 
owner  of  private  grounds  is  under  no  ob- 
ligations to  keep  them  in  a  safe  condition  for 
the  benefit  of  trespassers  or  those  who  may  go 
upon  them  uninvited,  from  motives  of  pri- 
vate convenience  in  no  way  connected  with 
the  owner,  or  from  curiosity.  He  is  under 
no  obligation  to  fence  or  guard  any  wells, 
ditches,  stone  quarries,  or  other  pitfalls,  or 
dangerous  places  on  his  uninclosed  grounds, 
in  order  to  protect  animals  staying  thereon 
against  injuries,  and  is  not  liable  for  the 
damages  suffered  because  he  failed  to  do  so. 
Hug/ies  v.  Hannibal  d  St.  J.  R.  Co.  66  Mo. 
325 ;  Clarjf  v.  Burlington  d  M.  R.  Co.  14 
Neb.  282;  fjeseman  v.  South  Carolina  R.  (^o. 
4  Rich.  L.  413 ;  Oilman  v.  Sioux  City  d  P. 
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R.  (Jo,  62  Iowa,  299  ;  1  Thomp.  Neg.  pp.  298, 
503 ;  3  Lawson,  Rights,  Rem.  &  Pr.  §^  1149, 
1151,  and  cases  cited. 

In  *Si^.  LouUy  1.  M.  dt  8.  R.  Co.  v.  Fatrbaim, 
48  Ark.  493,  Chief  JitMice  Cockrill,  speaking 
for  the  court,  said  :  "The  appellee  was  in- 
jured by  stepping  into  a  cavity  caused  by  a 
rotten  plank,  in  the  appellant  s  platform  at 
Bieme  station.  The  jury  found  the  issues  in 
his  favor,  and  the  question  whether  tlie  ap- 
pellee was  lawfully  on  the  platform  at  the 
time  when  he  was  injured  is  the  onlv  one 
properly  left  for  our  consideration,  tf  he 
was  there  merely  from  curiosity,  or  for  his 
own  convenience  for  the  transaction  of  busi- 
ness in  noway  connected  with  the  railway 
•company,  no  relation  existed  between  him 
and  the  company  which  imposed  upon  the 
latter  the  duty  of  exercising  even  ordinary 
care  in  maintaining  a  safe  platform  for  his 
own  use,  and  it  is  not  liable  for  his  injury." 

Is  an  owner  of  private  grounds  under 
greater  obligation  to  owners  of  livestock  as 
to  such  stock?  In  Kamas  City,  8.  cfe  M.  R.  Co. 
V.  Kirksey,  48  Ark.  368,  the  court  said  :  "  The 
railroad's  obligation  as  a  carrier,  or  its  duty 
to  a  person  rightfully  upon  its  track,  are  not 
coincident  with  the  negative  duty  not  to  in- 
jure, unnecessarily,  stock  that  wanders  upon 
its  right  of  way  and  track.  It  is  held  to  a 
rigid  observance  of  its  public  duties,  but,  as 
to  stock  straying  upon  its  right  of  way,  its 
obligation  is  not  different  from  that  of  other 
owners  or  occupants  of  real  estate.  .  .  . 
The  statute  has  placed  no  obligation  upon  the 
railroad  in  that  respect,  and  the  rights  and 
liabilities  of  the  company  and  stock  owner 
are  governed  by  the  common  law.  The  com- 
pany is  not  required  to  fence  out  the  stock, 
and  the  stock  owner  enjoys  the  passive  li- 
cense of  free  pasturage  upon  its  open  prem- 
ises as  upon  those  of  natural  persons,  without 
being  held  to  accountability  as  a  trespasser. 
.  .  .  The  technical  wrong  that  the  land- 
owner suffers  by  the  entry  of  another's  stock 
is  regarded  as  too  slight  to  engage  the  at- 
tention of  the  law, — damnum  ah»gue  Injuria. 
But  the  privilege  of  entry  and  free  pasturage 
is  not  a  right  which  can  be  demanded  and 
enforced, — it  is  only  an  immunity  from  suit 
or  punishment ;  and  the  company  or  other 
landowner  is  under  no  obligation  to  expend 
money  or  labor  in  preparing  the  land  for  a 
convenient  or  a  safe  enjoyment  of  it."  And 
this  court,  in  that  case,  held  that  *'the  duty 
of  railroad  companies  to  avoid  unnecessary 
injury  to  stock  upon  their  tracks  does  not  re- 
quire them  to  keep  their  entire  right  of  way 
clear  of  obstructions  which  conceal  stock 
from  view  of  the  engineer  of  the  train  until 
They  rush  upon  the  track  unseen,  and  too  late 
to  avoid  the  injury. " 

The  law  upon  this  subject,  and  the  reason 
for  it  are  clearly  and  succinctly  stated  by 
Chief  Justice  GWkon  in  Knight  v.  \ibe7'i,  6  Pa. 
472,  47  Am.  Dec.  478.  He  said :  **  In  this, 
and  perhaps  everv  American,  state,  an  owner 
of  cattle  is  not  liable  to  an  action  for  their 
browsing  on  their  neighbor's  uninclosed 
woodland.  But  it  follows  not,  because  such 
browsiniF  is  excusable  as  a  trespass,  it  is  a 
matter  of  right.  It  is  an  immunity,  not  a 
privilege,  or,  at  most,  a  license  revocable  at 

18  L.  B.  A. 


the  will  of  the  tenant,    who  may    turn  his 
neighbor's  cattle  away  from  his  grounds  at 
pleasure.    Their  entry  is,  in  strictness,  a  tres- 
pass,   which,    for  its  insignificance,    is  not 
noticed  by  the  law,  probably  on  the  foot  of 
the  maxim,  de  minimis,  or  perhaps  because  it 
is  better  that  all  waste  lands  should  be  treated 
as  common  without*  stint.    It  certainly  saves 
vexatious    litigation.     The    particular   loss 
from  it  is  inappreciable,  even  as  a  subject  of 
nominal  damages,  and    would   probably  be 
held  so  even  in  England,  where  w^aste  land 
is  altogether   worthless.     But,    even   if   an 
owner  of  cattle  had  the  right  claimed  for  him, 
the  tenant  would  not  be  bDund  to  expend  his 
money  or  his  labor  in  preparing  his  land  for 
the  safe  and  convenient  enjoyment  of  it.     A 
man  must  use  his  property  so  as  not  to  incom- 
mode his  neighbor,  but  the  maxim  extends 
only  to  neighbors  who  do  not  interfere  with 
it  or  ent«r  upon  it.     He  who  suffers  his  cattle 
to  ^o  at  large  takes  upon  himself  the  risks 
incident  to  it.     If  it  were  not  so,  a  proprietor 
could  not  sink  a  well  or  a  sand  pit,  dig  a 
ditch  or  a  mill  race,  or  open  a  stone  quarry 
or  a  mine  hole,  on  his  own  land,  except  at 
the  risk  of  being  liable   for  consequential 
damages  from  it,  which  would  be  a  most  un- 
reasonable restriction  of  his  enjoyment.     He 
might  as  well  be  required  to  level  a  prec- 
ipice, put  a  fence  round  a  swamp,  or  cut 
down  reclining;  trees.     It  is  enough,  in  all 
reason,  that  his  neighbor's  cattle   have  the 
range  of^his  forest,  without  imposing  on  him 
the  duty  of  looking  to  their  safety.     If  the 
owner  of  them  does  not  choose  to  enjoy  his 
license  on  that  footing,  let  him  keep  them 
at   home,    or   send    a  herdsman  along  with 
them.     The  law  imposes  no  such  duty  on  the 
tenant. " 

Upon  the  principle  stated  in  the  cases  we 
have  cited,  railroad  companies  are  not  re- 
quired to  cover  culverts  and  bri(fges  in  their 
tracks  so  as  to  permit  stock  to  pass  over  them 
in  safety :  yet  it  is  a  notorious  fact,  as  at- 
tested by  the  records  of  this  court,  that  cattle 
frightened  by  approaching  trains  have  run 
into  uncovered  culverts  and  been  killed  ;  and 
it  never  has  been  suggested  by  any  court,  8f> 
far  as  known  to  us,  that  a  railroad  company 
was  liable  for  such  injuries  because  the  cul- 
verts were  uncovered.  Hot  Springs  R.  Co.  v. 
Ntwman,  36  Ark.  607 ;  Littk  Rock  A  Ft.  S. 
n.  Co.  V.   Trottei\  37  Ark.  593. 

There  is,  however  a  class  of  authorities 
which  holds,  by  way  of  exception  to  the 
general  rule,  that  it  is  the  duty  of  the  owners 
of  private  grounds  to  erect  suitable  guards 
around  the  excavations  made  by  them  there- 
on, so  near  a  public  road  that  persons  and 
animals  passing  on  the  road  might  accident- 
al Iv  fall  into  the  same,  and  mat  tliey  are 
liable  to  any  one  who  may  be  injured  by 
accidents  resulting  from  their  failure  to  do 
so.  CUiry  v.  Burlington  &.  M.  R.  O.  14  Neb. 
232,  and  cases  cited  ;  3  Lawson,  Rights,  Rem. 
i&  Pr.  s^  1157,  and  cases  cited;  1  Thomp. 
Neg.  p.  307.  In  To^rnsend  v.  Wathen,  9  East. 
277,  A.  kept  on  his  open  grounds  near  the 
highway,  without  notice,  certain  traps  baited 
with  tlesh,  for  the  purpose  of  catching  his 
neighbor's  dogs,  and  B's  dog.  led  by  his 
natural  instinct,  ran  into  one  of  these  traps 
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And  was  killed,  and  it  was  held  that  A.  was 
liable  to  B.  for  the  damages  caused  by  the 
killing  of  the  dog.  And  in  a  case  in  which 
the  deiendant  had  dug  a  pit  under  a  cotton 
gin,  near  a  highway,  and  kept  it  un inclosed, 
with  corn  and  cotton  seed  scattered  about  it, 
ami  the  plaintiff's  cow,  which  he  had  turned 
out  at  a  place  remote  from  the  gin,  fell  into 
it  and  was  killed,  this  court  held  that  the  de- 
fendant was  >?uilty  of  negligence,  and  liable 
to  the  plaintiff  for  the  value  of  the  cow. 
Joms  V.  Nichols,  46  Ark.  207,  55  Am.  Rep. 
o7.j. 

In  this  case  the  appellant  was  under  no  ob- 
ligation to  construct  and  maintain  a  fence 
along  its  track  or  highway,  or  to  place  guards 
around  wells  or  other  pitfalls  or  dangerous 
agencies  on  its  right  of  way,  to  protect  ani- 
mals, uninvited,  wandering  thereon  against 
injuries.  It  was  under  no  greater  obligations 
to  provide  safeguards  against  wire  fences  than 
it  wjis  to  place  them  round  pits  or  other  dan- 

ferous  places.  The  peculiarity  of  the  danger 
ocs  not  alter  the  duty  or  liability.  The 
owner  of  animals,  in  permitting  them  to  run 
at  large,  assumes  all  the  risks  to  which  the 
animals  are  exposed  by  reascm  of  such  dan- 
gers. 

In  the  trial  of  this  case  no  evidence  was 
adduced  tending  to  show  that  the  appellant 
placed  anything  on  its  right  of  way  calcu- 
lated to  invite  or  induce  horses  and  cattle  to 
i?o  thereon  between  its  track  and  the  wire ' 


fence,  and  that  appellee's  colt  was  thereby 
invited  or  induced  by  appellant  to  go  upon 
the  same  at  the  time  it  was  killed,  as  in  the 
case  of  Sish  v.  Crump,  112  Ind.  504,  12  West. 
Rep.  134.  2  Am.  St.  Rep.  213, cited  by  ap- 
pellee. There  was  no  evidence  tendinfir  to 
show  that  the  wire  fence  was  const ructecl  or 
maintained  in  such  manner  and  so  near  a  pub- 
lic street  or  road  as  to  make  it  dangerous  for 
horses  or  cattle  passing  along  the  street  or 
road.  There  was  no  evidence  to  show  that 
this  case  comes  within  any  exception  to  the 
^j^eneral  rule.  The  evidence  tended  to  prove, 
m  short,  the  following  factjs :  That  the  wire 
fence  was  in  bad  condition  by  reason  of  the 
gaps  in  it ;  that  appellee's  colt,  uninvited, 
wandered  upon  the  right  of  way  and  track 
of  appellant,  w^as  frightened  b^  an  alarm 
lawfully  given  on  a  passing  tram,  and  ran 
against  the  fence,  and  was  thereby  wounded 
and  killed.  The  case  comes  clearly  within 
the  general  rule,  as  we  have  stated  it. 

But  appellant  did  owe  to  appellee  the  duty, 
when  it  discovered  his  colt  upon  its  track,  to 
use  ordinary  or  reasonable  care  to  avoid  in- 
jury to  it  by  running  its  train  against  it,  or 
by  frightening  and  driving  it  by  unnecessary 
alarms  against  the  wire  fence.  8t.  Jj>Hi9,  I. 
M.  dt  S.  H.  Co.  V.  Roberts  (Ark.)  19  8.  W. 
Rep.  1055 ;  AtUmta  <k  W,  P.  K.  Co.  v.  Ifuif- 
son,  62  Ga.  679. 

Rerersed,  and  remanded  for  a  new  tnnl. 
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*1.    On  the  trial  of  a  cause  a  defendant 
may  object  to  the  reception  by  the 

*Headnote8  by  Strang,  C. 


court  of  any  evidence  under  the  petition 
althoufirh  his  demurrer  to  the  same  petition  ba , 
previously  been  overruled;  and  the  court  com- 
mits no  error  by  ontertainingr  and  passiDK  upon 
said  objection. 
8.  For  all  purposes  of  establishing^  and 
openinn^  hig^hways  under  our  statute 
througrh  mortgaged  premises  the  mortRagror  in 
possession  is  to  be  revarded  as  the  owner  of  the 
land. 

(November  7, 1891.) 


Note.— J?f(;/itii  of  mortgagee  of  premises  tahen  by 

emintnl  domain. 

a.  ^8  hetwetn  mortganor  and  mortgagee. 
b.  As  betiDeen  mortga^gor  and  appropriator. 

a.  Asbetioeenmortg<igor  and  mortgagee. 

It  seems  to  be  univeraalJy  admitted  that  a  mort- 
l^flree  of  land  taken  for  public  use  under  eminent 
domain  proceedings  has  some  rlgrhts  which  a  court 
^11  protect,  but  there  is  considerable  diversity  of 
opinion  as  to  the  precise  extent  of  those  rights  and 
as  to  the  most  appropriate  means  for  protecting 
them.  As  between  mortgagor  and  mortgagee  the 
general  rule  is  that  the  award  takes  the  place  of 
the  land  appropriated,  under  the  rule  that  when 
land  is  turned  into  money  the  mortgage  becomes 
a  lien  upon  the  fmd  instead  of  the  land.  Astor  v. 
Miller,  2  Paige.  68. 2  L.  ed.  816. 

The  money  represents  the  land  for  the  purpose  of 
satisfying  the  mortgage.  Oimbei  v.  Stolte,  50  Ind. 
468. 

The  damages  awarded  take  the  place  of  the  land 
in  respect  to  all  the  rights  and  interests  dependent 
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upon  and  incident  to  it.    Utter  v.  Richmond,  U2  N. 
Y.  610. 

Consequently  it  has  been  held  that  in  a  road  pro- 
ceeding the  court  will  not  award  the  damages  as- 
sessed to  the  owner  of  the  soil  without  first  in- 
quiring whether  or  not  there  are  incumbrances, 
and  if  there  are  an  equitable  distribution  of  the 
fund  will  be  made.    Re  Noble  Street,  1  Ashm.  276. 

The  Jury  should  apportion  the  damages  between 
the  owners  of  the  land  and  those  having  interests 
as  mortgagees,  lessees,  or  otherwise.  Rentz  v.  De- 
troit, 48  Mich.  547. 

If  the  mortgagee  seeks  to  appropriate  the  fund 
it  must  be  paid  to  him  although  he  was  not  made  a 
party  to  the  condemnation  proceedings.  Bright  v. 
Piatt,  32  N.  J.  Eq.  370. 

And  the  mortgagee  is  entitled  to  be  satisfied  out 
of  the  fund  before  the  mortgagor  is  entitled  to  any 
part  of  it.  Union  Mut.  L.  Ins.  Co.  v.  Slee,  10  West. 
Rep.  164, 123  111.  95. 

The  fund  must  be  first  applied  on  the  mortgage,  r 
Dodge  V.  Omaha  &  S.  W.  R.  Co.  20  Neb.  281.  ' 

As  between  a  mortgagor  and  mortgagee  the  fund 
belongs  to  the  latter  to  the  extent  of  the  mortgage 
debt.   South  Park  Comrs.  v.  Todd,  112  III.  383. 


114 


Kansas  Supreme  CorRT. 


Nov  , 


ERROR  to  the  District  Court  for  Atchison 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
value  of  a  strip  of  land  which  had  been  taken 
for  the  purposes  of  a  highway.     Affii-med. 

The  facts  are  stated  m  the  commissioner's 
opinion. 

Mr,  J.  T.  Allensworth*  for  plaintiffs  in 
error: 

The  Constitution  of  the  United  States  pro- 
vides: ''Nor  shall  private  property  be  taken 
for  public  use  without  just  compensation." 

Amend.  1789,  art.  5. 

No  man  shall  be  deprived  of  his  liberty  or 
property,  but  bv  the  judgment  of  his  peers,  or 
the  law  of  the  land. 

Ord.  1787.  art.  2.  §  9. 

No  right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  until  full  compensation 
therefor  be  first  made  in  money,  or  secured  by 
a  deposit  of  money  to  the  owner  irrespective 
of  any  benefit  from  any  improvement  proposed 
by  such  corporation. 

Kan.  Const,  art.  12,  g  4. 

Are  the  plaintiffs,  mortgagees  out  of  posses- 
sion, and  before  foreclosure,  "owners"  within 
the  protection  of  those  provisions. 

The  mortgagor,  it  is  true,  holds  the  legal  ti- 
tle, but  the  mortgagee  has  an  equitable  inter- 
est in,  or  right  to,  the  mortgaged  property,  and 
under  the  statute,  is  an  owner  of  the  prop- 
erty. 
.     Seterin  v.  Cole,  38  Iowa,  463. 

The  term  * 'owner"  in  this  statute  includes 
every  person  having  an  interest  in  real  estate 


capable  of  being  damnified  by  the  laying  out 
of  a  street 

Park%  r[ Boston,  15  Pick.  208;  EUU  v.  Welch, 
6  Mass.  646,  4  Am.  Dec.  122;  Cool  v.  Crommet, 
13  Me.  250;  Plait  v.  BHght,  29  N.  J.  Eq.  128; 
Sherwood  v.  LaFayette,  7  West.  Rep.  524,  10» 
Ind.  411,  and  authorities  cited. 

Certainly  the  mortgagee's  interest  is  "prop- 
erty" within  the  provisions  of  the  Constitution. 
It  has  value,  is  taxable,  is  the  subject  of  com- 
mercial transactions. 

Lewis,  Em.  Dom.  §  324;  1  Jones,  Mortgages, 
§  708;  Bankof  Auburn  v.  Roberts,  44  N.  Y.  192; 
liosa  V.  Missouri,  K,  <fe  T,  R.  Co,  18  Kan.  124; 
Smith  County  Comrs.  v.  Lahore,  37  Kan.  480; 
Burlington,  K.  iSb  S.  W.  R.  Co.  v.  Johnson,  38 
Kan.  142;  Chicago,  K.  <fe  W.  R,  Co.  v.  Hurst, 
41  Kan.  740;  Utter  v.  Richmond,  112  N.  Y.  610; 
J>yer  v.  Wightman,  66  Pa.  425;  Dodge  v.  Oma- 
ha dt  8.  W.  R.  Co.  20  Neb.  276;  Qalena  d  8. 
W.  R.  Co.  V.  Ila^am,  73  111.  494;  Adams  v. 
St.  Johnsbvry  d  L.  V.  d  L.  V.  R.  Co.  57  Vt. 
240;  Wilson  v.  European  d  N.  A.  R.  Co.  67  Me. 
358;  Chicago  v.  Oarrity,  7  111.  App.  474. 

The  plaintiffs  in  error  could  have  brought 
an  action  in  ejectment  foreclosure  having  been 
had,  to  recoyer  possession  of  the  land  em- 
braced by  the  road,  but  have  elected  to  prose- 
cute the  present  action  which  they  can  do. 

Lewis,  Em.  Dom.  §  628,  notes  I,  5;  War- 
icick  Sav.  Inst.  v.  Providence,  12  R.  I.  144. 

On  Petition  for  Rehearing. 

While  it  is  true  the  Legislature  has  the 
power  to  provide  a  tribunal  which  shall  adju- 


Thd  mortiragees  have  a  ricrbt  to  the  damages 
awarded.  Chloaffo,  M.  &  St.  P.  R.  Co.  v.  Baker,  108 
Mo.  560. 

The  sum  due  on  foreclosure  should  be  ordered 
paid  out  of  the  condemQatlon  money  rather  than 
to  order  a  sale  of  the  land.  Colehour  v.  State  Sav. 
Inst  90  lU.  158. 

A  mortgagee  who  is  not  made  a  party  to  the  con- 
demnation proceedings  may  waive  the  omission 
and  assert  his  claim  to  the  award,  and  such  claim, 
where  it  is  shown  that  the  property  is  insufficient 
to  pay  the  mortgage  debt  and  that  the  mortgagor 
is  insolvent,  constitutes  a  lien  thereon  superior  to 
that  of  a  prior  attachment  levied  by  a  creditor  of 
the  mortgagor.    Sawyer  v.  Landers,  66  Iowa,  4SSi. 

Some  of  the  authorities,  however,  hold  that  the 
award  cannot  be  resorted  to  by  the  mortgagee  un- 
til the  remainder  of  the  mortgaged  property  has 
been  exhausted.  Thus,  in  an  action  to  determine 
the  right  to  the  award  In  which  it  does  not  appear 
whether  or  not  the  mortgagee  was  made  a  party  to 
the  condemnation  proceedings  the  court  said  that 
the  property  condemned  was  no  longer  liable  to  be 
sold  under  the  mortgage,  and  that  the  lien  was 
transferred  to  the  fund  awarded,  and  decreed  that 
such  fund  could  not  be  resorted  to  by  the  mort- 
gagee until  they  had  exhausted  the  remainder  of 
the  land.    Home  Ins.  Co.  v.  Smith,  88  Hun,  800. 

An  award  to  owners  will  be  construed  to  include 
mortgagees.  Therefore  when  the  state  on  aban- 
doning a  canal  made  compensation  to  landowners 
for  damages  thereby  occasioned  they  are  subject  to 
the  Hen  of  a  mortgage  upon  the  land  to  an  extent 
sufficient  to  satisfy  any  deficiency  upon  a  fore- 
closure of  the  mortgage.  Bank  of  Auburn  v.  Rob- 
erts, 4i  N.  Y.  198. 

Where  an  award  is  made  for  land  taken  for  a 
street,  and  an  assessment  made  on  the  remaining 
land  for  benefits,  the' award  may  be  allotted  to  the 
mortgagee  without  deduction  of  the  assessment, 
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and  a  decree  rendered  for  foreclosure  of  the  re- 
maining property  to  satisfy  the  unpaid  balance  of 
the  mortgage.    Hooker  v.  Martin,  10  Hun,  dOSL 

The  agreed  rate  of  interest  will  continue  on  the 
mortgage  during  the  time  payment  is  delayed  by 
proceedings  for  the  assessment  of  damages  under 
a  proceeding  for  theasscRsment  of  the  damages  for 
a  taking  of  the  land  for  public  use.  Union  Sav. 
Inst.  V.  Boston,  129  Mass.  &,  87  Am.  Rep.  806. 

Where  the  mortgagee  foreclosed  and  purchased 
the  land  he  was  held  to  have  lost  all  claim  to  the 
fund  awarded  in  condemnation  proceedings  and 
new  proceedings  must  be  taken  to  determine  what 
the  corporation  must  pay  to  retain  possession  of 
the  land.  liehigh  Coal  &  Nav.  Co.  v.  Central  R.  Co. 
85  N.  J.  Eq.  879. 

b.  As  between  mortoagor  and  appropriaVn: 

Upon  the  questions  how  far  the  one  seeking  to 
appropriate  land  for  public  use  must  take  notice 
of  a  mortgage  thereon  and  what  steps  he  must  take 
to  protect  himself  against  such  mortgage  there  is 
considerable  conflict  among  the  authorities.  It  has 
been  said  that  a  railroad  company  cannot  obtain  by 
proceedings  under  the  statute  greater  rights  than 
it  can  acquire  as  an  innocent  purchaser  for  value 
from  the  mortgagor.    Severin  v.  Cole,  88  Iowa,  467. 

And  it  seems,  in  many  Jurisdictions  at  least,  to 
benecessaiT  for  the  corporation  to  take  some 
measures  to  protect  itself  against  the  claim  of  the 
mortgagee.  Wooster  v.  Sugar  River  V.  R.  Co.  57 
Wis.  318. 

It  has  been  said  that  the  corporation  must  see  to 
the  discharge  of  a  prior  mortgage  in  order  to  se- 
cure its  own  title,  and  may  award  the  sum  allowed 
as  damages  to  the  mortgagee  or  keep  sufficient  of 
the  fund  until  the  mortgage  falls  due.  Re  John  & 
Cherry  Streets,  19  Wend.  650. 

The  corporation  may  require  or  provide  for  the 
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dicate  the  rights  of  a  Donresident  party  Tvbose 
pmperiY  is  taken  under  the  exercise  of  the 
right  of  eminent  domain,  yet  when  such  tribu- 
nal  consists  of  a  jury,  or  commissioners,  or 
road  viewers,  the  notice  to  the  nonresident 
must  be  given  in  such  manner  that  the  prop- 
erty holder  could  have  the  opportunity  of  ap- 
pearing at  the  selection  of  such  tribunal,  and 
exercising  his  right  of  securing  impartial  and 
fair  men  to  pass  upon  his  rights  in  the  prem- 
ises, and  the  notice  referred  to  in  section  8  is 
given  after  the  road  viewers  are  appointed,  and 
he  could  not,  even  if  such  notice  were  juris- 
dictional, have  his  day  in  court,  as  the  Consti- 
tution and  the  law  of  the  land  provide,  and  is 
not  the  taking  of  private  property  by  "due 
process  of  law." 

Ijangfcrd  v.  BawMy  County  Comrs.  16  Minn. 
375;  Lewis,  Em.  Dom.  §  865.  and  authorities 
cited,  ^  366,  and  authorititf  cited  in  nates  7, 9. 

Because  said  Act  under  which  the  road  in 
question  was  condemned  does  not  provide  for 
any  notice  whatever  to  nonresidents,  mort- 
gagees, or  lienholders,  the  entire  Act  as  to  the 
taking  of  their  property  is  unconstitutional 
and  void. 

Lewis,  Em.  Dom.  §  365,  and  authorities 
cited,  §  368,  and  notes  1,  2;  Langfard  v.  Ram- 
tejf  County  Comrs,  supra. 

The  right  of  the  mortgagee  in  the  property 
referred  to  is  property  within  the  constitu- 
tional prohibition  against  the  taking  of  private 
property  without  compensation  and  without 
•*due  process  of  law." 

Grand  Rapids  Boom  Co.  v.  Jarvis,  80  Mich. 


1808:  Wilson  v.  European  A  N.  A.  R,  C<?.  67 
Me.  858;  EUis  v.  WMi,  6  Mass.  246,  4  Am. 
Dec.  122;  Parks  v.  Boston,  15  Pick.  208;  Pat- 
terson V.  Boston,  20  Pick.  165;  Hager  v.  Brain- 
erd,  44  Vt.  302;  Wade  v.  Uennessy,  55  Vt.  207; 
Adams  v.  St.  Johntbury  dh  L.  C.  d  L.  V.  R. 
Co.  57  Vt.  240;  Watson  v.  New  York  Cent.  R. 
Co.  47  N.  Y.  161:  Haltimore  <t  O.  R.  Co.  v. 
Thompson,  10  Md.  76;  Kennedy  v.  Milwaukee 
A  St.  P.  R.  Co.  22  Wis.  581. 

Messrs.  W.  T.  Bljuid,  County  Atty.,  and 
Jaoies  W.  Orr*  for  defendant  in  error: 

The  law  which  requires  a  notice  to  be  given 
to  owners  does  not  include  mortgagees  not  in 
possession. 

Chick  V.  Willetts,  2  Kan.  884;  Burhans  v. 
Hnteheson,  25  Kan.  626;  Waterson  v.  Ikwe,  18 
Kan.  223;  Vandershee  v.  Knapp,  20  Kan.  647. 

A  mortgagee  of  real  estate  is  in  no  sense  an 
owner  of  the  land,  either  legal  or  equitable. 

Kuhn  V.  Freeman,  15  Kan.  428;  St.  Louis, 
L.  A  D.  R.  Co.  V.  Wilder,  17  Kan.  289;  Par 
ish  V.  QUmanton,  11  N.  H.  298;  Astor  v.  Mil- 
ler, 2  Paige,  68,  2  L.  ed.  816;  BaUard  v.  Bal- 
lard Vale  Co.  5  Gray,  470;  Watson  v.  New 
York  Cent.  R.  Co.  47  N.  Y.  157;  Farnnworth 
V.  Boston,  126  Mass.  1. 

It  is  ureed  that  if  the  plaintiffs  can  be  de- 
prived of  a  portion  of  their  security  by  the 
taking  away  of  so  much  thereof  as  is  neces- 
sary to  make  a  road  through  the  land,  then, 
by  the  same  reasoning,  they  could  be  deprived 
of  the  whole  security,  and  have  no  remedy. 

This  court,  in  the  case  of  Kuhn  v.  hreeman, 
supra,  said:     'The  exercise  of  the  right  of 


BBtlsfactiOD  of  the  mortgage.  Devlia  v.  New 
York.  131  N.  Y.  127. 

The  mofrtgairee  has  such  an  interest  In  the  pro- 
oeedlDKs  that  in  case  he  is  omitted  therefrom  by 
mtotake  the  corporation  may  maintain  an  injunc- 
tioD  suit  to  withhold  the  fund  from  the  mortga^iror 
until  the  rtgrhts  of  the  mortgacree  may  be  ascer- 
tained and  provided  for.  Calumet  River  K.  Co.  v- 
Brown  (IlL)  12  L.  R.  A.  84. 

On  the  other  side,  it  has  been  held  that  notwltb- 
standlnff  the  exJatenoe  of  mortgages  on  the  prop- 
erty the  mortgagor  may  have  his  damages  assesKd 
to  the  some  extent  as  if  tJiey  did  not  exist.  Breed 
V.  Bsstem  R.  Co.  5  Gray,  470,  noit, 

Hovfatr  mortQogee  muA  be'made  a  party  ctnd  ffiven 

notice, 

Expreaaioiis  are  found  as  broad  as  that  the  term 
"  owner  **  includes  everyone  having  any  title  or  in- 
terest in  the  huid.  Baltimore  A  O.  R.  Co.  v.  Thomp- 
son, 10  Md.  87. 

And  It  would  seem  tliat  at  least  the  numerical 
veigfat  of  the  cases  in  whloh  the  question  has  been 
passed  upon  reoognlae  the  right  of  the  mortgagee 
to  notice,  and  In  many  cases  in  which  no  opinion  is 
expressed  on  tlie  point  there  seems  to  tie  an  as- 
■omptifm  that  notioe  to  him  was  neoeaaary. 

In  SIman  v.  Rhoades,  24  Minn.  2&,  the  court  said 
the  Interest  of  the  mortgagee  could  have  been 
boaiid  by  maklngr  him  a  party  to  the  proceedings. 

A  requirement  of  notioe  to  all  parties  *'  interested 
in  the  land  *^  to  be  taken  includes  the  mortgagee. 
WarwIclE  8av.  Inst,  v/  Providence,  12  R.  1. 144;  State 
fiuton  *  A.  R.  Co.  36  N.  J.  L.  184. 

Tnder  a  charter  requiring  notice  to  persons  in- 
terested if  the  mortiragee  la  not  notified  he  wUl  not 
bp  bound  by  the  proceedings.    Piatt  v.  Bright,  89 

K.J.Bq.  US. 
Under  a  statute  requiring  notioe  to  all  persons 

18L.RA. 


whose  Interests  are  to  be  affected  by  the  proceed- 
ings notice  must  be  given  to  the  mortgagee;  and 
the  existence  of  a  mortgage  which  Is  a  Hen  on  the 
land  taken  is  a  defect  In  the  title  within  the  mean- 
ing of  a  statute  authorising  the  company  in  case  of 
the  existence  of  such  defect  to  proceed  anew  to  ac- 
quire a  valid  title  in  the  same  manner  as  if  no  ap- 
praisement had  been  made.  Re  New  York  Cent.  R. 
Co.  20  Barb.  419. 

The  same  rule  has  been  applied  when  the  stat- 
ute provides  for  notice  to  the  **  owner." 

The  term ''  owner"  is  to  be  regarded  as  descrip- 
tive of  the  persons  equitably  entitled  to  receive 
compensation  for  damages  rather  than  as  designat- 
ing the  person  having  a  legal  title  to  the  land.  And 
between  the  mortgagor  and  mortgagee  the  latter  la 
entitled  to  the  fund.  Danforth  v.  Suydam,  4  N.  Y. 
68. 

The  mortgagee  is  an  owner  in  such  sense  that  he 
is  entitled  to  notice  of  the  assessment  of  damages 
for  a  right  of  way  over  the  mortgaged  property. 
Severin  v.  Cole,  88  Iowa;  467. 

It  is  only  by  treating  the  .mortgagee  as  having  a 
right  tor  notice  that  the  statute  can  be  upheld. 
Payment  of  the  award  to  the  mortgagor  without 
any  notioe  to  the  mortgagee  will  not  protect  the 
corporation  from  being  held  liable  to  pay  it  to  the 
morteragee.  Sherwood  v.  Lafayette,  7  West.  Rep. 
504, 108  Ind.  411. 

A  condemnation  of  property  upon  which  there  is 
a  mortgage  of  record  without  notioe  to  the  mort- 
gagee and  without  his  knowledge  will  not  affect 
his  rights  in  the  premises.  The  mortgagee's  rights 
are  protected  by  the  constitutional  provision  that 
property  shall  not  be  taken  for  public  use  without 
compensation.  Dodge  v.  Omaha  &  8.  W.  R.  Co.  80 
Neb.  281. 

A  mortgagee  out  of  possession  whose  mortgage 
is  recorded  should  be  made  a  party  to  proceedings 
by  a  railroad  company  to  ascertain  the  damages  of 
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eminent  domain  is  the  exercise  of  a  sovereign 
power,  and  no  person  is  presumed  to  covenant 
a^inst  the  acts  of  sovereigntv." 

Mr.  T.  M.  Pierce  also  for  defendant  in 
error. 

Strang,  C,  filed  the  following  opinion: 
September  2A,  1881,  one  Silas  U.  Hamilton 
and  Francis  B.  Hamilton  gave  Alexander  M. 
Sutherland  a  mortgage  upon  a  quarter  section 
of  land  in  Atchison  county,  to  secure  the  sum 
of  i|a,800,  which  mortgage  was  placed  upon 
record  October  9,  l«b3.  Sutherland  duly  as- 
signed said  mortfrage  to  J.  C.  Gkxxlricb,  and 
on  the  same  day  Goodrich  a&signed  an  interest 
in  said  mortgage  of  the  value  of  ^2,318.05  to 
Ann  B.  Sutherland,  hoth  of  which  assignments 
were  placed  of  record  on  the  12th  day  of  Oc- 
tober, 1883.  January  8,  1884,  a  petition  was 
filed  with  the  county  clerk  of  Atchison  county, 
asking  the  board  of  county  commissioners  to 
cause  a  public  road  to  be  laid  out.  in  part 
across  and  over  the  land  covered  by  the  mort; 
gage  above  described.  March  25,  1884,  the 
toSA  prayed  for  was  established  across  said 
land,  the  Viewers  assessing  damages  to  the  said 
land  in  the  sum  of  $250  and  awarding  the  same 
in  the  name  of  T.  C.  Beard,  agent  of  the  mort- 
gagors.   Afterwards  said  T.  C.  Beard  appeared 


before  the  board  of  county  commissioners,  aud 
procured  an  increased  allowance  of  damages 
in  the  sum  of  $100,  making  a  total  award  of 
damages  of  $850,  which  was  paid  to  said 
Beard.  During  the  time  when  said  road  was 
beinff  laid  out,  as  well  as  when  the  award  of 
damages  was  paid  to  Beard,  the  mortgagors 
were  in  pos^ssion  of  the  land,  and  had  lieen 
ever  since  the  execution  of  the  mortgage.  Feb- 
ruary 3,  1885,  the  mortgage  was  foreclosed  in 
the  United  States  circuit  court,  and  the  land 
sold  by  a  master  to  the  plainti£F  J.  C.  Gk)od- 
rich  for  the  sum  of  $2,500.  April  11,  18^7, 
this  action  was  begun  by  the  plaintiffs  to  re- 
cover the  amount  of  said  award  from  the  board 
of  county  commissioners  of  Atchison  county, 
claiming  that  they  were  entitled  to  the  dam- 
ages as  mortgagees  of  the  land,  and  allegiug 
that  said  damages  were  wrongfully  paid  by 
said  board  to  the  agent  of  the  mortgagors. 
March  7,  1888,  defendants  filed  a  demurrer  to 
the  petition,  which  demurrer  was  overruled 
by  the  Uon.  S.  H.  Glenn,  judge ;>ro  tent.,  the 
regular  judge  being  disqualified  to  sit  in  the 
case.  Answer  and  reply  were  afterwards  filed . 
and  the  case  came  on  for  trial  February  5, 1889, 
before  the  regular  judge  of  the  district,  Hon. 
Robert  M.  Eaton,  who  in  the  mean  time  had 
been  elected  and  qualified.     A  jury  was  ob- 


the  landowners  for  land  taken  for  its  road.  Wilson 
V.  European  &  N.  A.  R.  Co.  87  Me.  368. 

If  the  mortffagee  is  not  made  party  to  the  con- 
demnation proceedings  be  will  not  be  bound  by  the 
award.  Calumet  Ktver  R.  Co.  v.  Brown  (111.)  1^  L. 
R.  A.  o4. 

If  the  mortKagrce  is  not  made  a  party  the  com- 
pany may  be  compelled  to  make  payment  for  his 
rights  although  having  onoe  paid  the  mortgagor 
and  the  mortgagee  may  insist  on  another  appraise- 
ment of  the  value  ot  the  land  talcen.  Bright  v. 
Pratt,  82  N.  J.  Eq.  370. 

Mortgagees  are  necessary  parties  to  a  suit  to  re- 
cover the  damages  for  the  taking  of  the  property. 
Davis  V.  Lacrosse  &  M.  R.  Co.  12  Wis.  16. 

A  mortgagee  in  potisession  is  entitled  to  notice. 
Parker  v.  Petitioners  for  Highway  In  Manchester, 
30  N.  H.  84. 

The  company  must  treat  with  the  mortgagee 
after  condition  brolcen.  Adams  v.  St.  Johnsbury 
&  L.  C.  &  L.  V.  R.  Co.  67  Vt  248. 

Andif  they  do  not  they  will  be  liable  to  him  in 
trespass  although  they  have  condemned  the  right 
of  the  mortgagor  and  paid  damages  to  him.  Hagar 
V.  Brainerd,  44  Vt.  302. 

Under  the  English  statutes  the  mortgagee  must 
be  made  a  party  and  his  rights  provided  lor.  Ran- 
kin V.  East  &  W.  India  D.  R.  Co.  12  Beav.  304;  Mar- 
tin v.  London,  C.  &  D.  R.  Co.  L.  R.  1  Eq.  145. 

Under  the  Michigan  statute  mortgagees  must  be 
made  defendants  to  proceedings  to  condemn  land^ 
Michigan  Air  Line  R.  Co.  v.  Barnes,  40  Mich.  382. ' 

Under  the  Massachusetts  Statutes  of  1881,  chap. 
110,  notice  must  be  given  to  all  persons  Interested 
H9  mortgagors  or  mortgagees,  and  the  award  must 
be  distributed  In  accordance  with  the  equitable  in- 
terests of  those  interested;  but  that  statute  does 
not  exclude  the  equitable  remedy  of  a  mortgagee 
who  is  not  made  a  party  against  the  mortgagor  to 
reach  the  amount  awarded  to  him.  Wood  v.  West- 
borough,  1  New  Bng.  Rep.  694, 140  Maas.  406. 

It  seems  that  the  mortgagee  must  be  made  a 
party  under  the  Vermont  statute.  Wade  v.  Hen- 
nessy,  65  Vt.  210. 

But  where  the  mortgagee  is  made  a  party  to  the 
proceedings  the  damages  awarded  may  cover  the 
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full  value  of  the  property  taken  and  be  assessed  to 
the  mortgagor  leaving  the  rights  of  the  mortgagor 
and  mortgagee  to  be  settled  l)etwefn  themselves, 
and  the  damages  awarded  stand  in  place  of  the 
land;  and  in  such  case  the  company  cannot  be  com- 
pelled to  pay  a  second  time  by  the  fact  that  the 
mortgagee  permitted  payment  to  be  made  to  the 
mortgagor  and  the  fund  to  be  wasted.  Thompson 
V.  Chicago  &  S.  F.  &  C.  R.  Co.  (Mo.;  March  2, 
1802. 

In  contrast  with  the  above  the  following  cases 
have  held  that  no  notice  need  be  given  to  the  mort- 
gagee: 

For  the  purpose  of  receiving  notice  of  the  open- 
ing of  a  highway  the  mortgagee  cannot  t)e  regarded 
as  the  owner  of  the  land  mortgaged  under  the  terms 
of  the  statute.    Parish  v.  Oilmanton,  11  N.  H.  298. 

After  notice  and  compensation  to  the  mortgagror 
the  city  Is  not  liable  to  the  mortgagee  for  lands 
taken  for  a  city  street  under  a  charter  providing 
for  notice  and  compensation  to  the  owner.  Whit- 
ing v.  New  Haven,  46  Conn.  3UBi. 

In  a  taldng  uf  land  tot  public  use  the  mortgagor 
is  regarded  as  having  the  entire  estate  in  the  prem- 
ises and  entitled  to  receive  the  whole  value  thereoi 
without  any  deduction  on  account  of  any  mort- 
gages  thereon.    Head  v.  Cambridge,  126  Mass.  427. 

In  Famsworth  v.  Boston,  126  Mass.  1,  the  mort- 
gagee is  held  not  entitled  to  Join  in  a  petition  for 
th«»  assessment  of  damages  on  the  ground  that 
equity  will  regard  the  fund  awarded  as  land  and 
protect  his  rights,  and  that  the  proceeding  being  a 
public  one  the  mortgagee  has  equal  knowledge  with 
the  mortgagor  of  the  proceeding. 

A  mortgagee  cannot  recover  for  consequential 
injuries  to  the  mort.gaged  property  from  the  oon  - 
struction  of  a  railroad  where  the  mortgagor  has 
without  fraud  made  an  amicable  settlement  for 
such  damages  with  the  company.  Knoll  v.  Now 
York  O.  &  St.  L.  R.  Co.  1 L.  R.  A.  388,  121  Pa.  487. 

If  the  company  submits  the'matter  to  arbitration 
as  provided  by  statute  the  mortgagee  will  be  bound 
by  the  appratBal.  but  if  the  company  pays  the 
money  to  the  mortgagor  in  pursuance  thereof 
when  it  should  have  been  paid  to  the  mortgagee, 
it  will  be  compelled  to  pay  it  over  again  to  the 
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taiDed,  and  a  witness  placed  upon  the  stand, 
when  the  defendants  oojected  to  any  evidence 
being  receiyed  under  the  petition  for  the  fol- 
lowing reasons:  *\\)  Because  this  court  has 
DO  jurisdiction  to  try  this  case:  (2)  hecause  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
act"  This  motion  was  sustained.  A  motion 
for  a  new  trial  was  then  filed,  which,  upon  a 
bearinir,  was  overruled,  and  the  case  brought 
here  for  review. 

The  first  question  presented  is  raised  by  the 
contention  of  the  plaintiff  that  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
petition  settled  the  law  of  the  petition  so  far 
as  the  trial  court  was  concerned;  that,  having 
overruled  a  demurrer  to  the  petition,  thus 
holding  the  petition  to  state  a  cause  of  action, 
the  trial  court  could  not  subsequently  in  the 
same  trial,  when  evidence  was  offered  under 
tbe  petition,  sustain  an  objection  to  the  recep- 
tion of  such  evidence  on  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  consti- 
lule  a  cause  of  action ;  that,  when  the  court 
overruled  tbe  demurrer  to  the  petition,  such 
action  of  the  court  was  a  final  adjudication  in 
favor  of  the  plaintiff  as  to  the  sufficiency  of 
the  petition,  and,  if  the  defendant  felt  ag- 
grieved thereby,  its  only  remedy  was  by  ap- 


peal, and  not  by  obi>cting  to  the  iiilroduciion 
of  the  testimony.  We  do  not  think  ibis  posi- 
tion is  tenable.  This  is  a  jurisdictional  ques 
tion,  and  we  think  the  defendant  may  raise  it 
at  every  stape  of  the  trial.  Though  the  court 
has  overruled  a  demurrer,  a  party  defendant 
may,  in  the  same  trial,  object  to  the  reception 
of  evidence  under  the  petition,  and  thus  again 
secure  the  attention  of  the  court  to  and  chal- 
lenge its  judgment  upon  the  isame  question 
raised  by  the  demurrer;  and  if  the  court  over- 
rules its  objection  it  may  still  raise  the  ques- 
tion before  the  final  judgment  against  it  by  a 
motion  for  a  new  trial.  The  object  of  a  mo- 
tion for  a  new  trial  is  to  call  the  attention  of 
the  court  to  alleged  errors,  that  the  court  may 
have  an  opportunity  to  correct  it  own  errors, 
if  it  concludes,  even  after  the  trial,  it  has  made 
any,  or  suffered  any  to  be  made.  It  it  is 
proper  to  permit  the  defendant  to  ar^ue  the 
question  raised  by  the  demurrer  anew  on  a 
motion  for  a  new  trial,  we  know  of  no  reason 
why  it  is  not  proper  to  raise  and  argue  the 
question  by  an  objection  to  the  reception  of  evi- 
dence under  the  petition.  The  object  sought 
to  be  obtained  is  the  same.  By  filing  an  an- 
swer the  defendant  waives  his  right  to  demur, 
but  he  does  not  thereby  waive  his  ritjht  to 
raise  the  same  question  that  he  could  have 


riirht  party.  Kennedy  v.  Milwaukee  &  St.  P.  R.Co. 
S3  Wis.  586. 

Under  the  West  Virginia  statute  the  mortsrafiree 
Deed  not  be  made  a  party  to  a  proceeding  to  open  a 
mad.  Keystone  BrldiireCo.  v.  Summers,  18  W.  Va- 
482. 

It  0eems  that  In  California  the  mortiragee  Is  not 
a  neceeaary  party  In  street  -  opening  proce*»dlng8. 
Schumacher  v.Toberman,  56  Oil.  506. 

SiferlaJ  eircum^ances  under  which  no  notice  netd  be 

firtren. 

When  the  statute  does  not  provide  for  notice  in 
case  of  tbe  opening  of  a  town  way  a  notice  must  t>e 
^veo  OD  ireneral  principles  of  Justice  to  the  own- 
ers of  land  over  wblch  It  Is  to  be  located,  but  for 
that  purpofle  a  notice  given  to  tbe  one  In  possession 
is^  sufficient  whether  mortgagor  or  mortgagee. 
Cool  y,  Crommet,  13  Me.  ^54. 

Under  a  statute  providing  that  premises  taken 
for  a  street  shall  be  discharged  of  al!  rents  and  con- 
tracts after  tbe  land  is  taken,  a  prior  mortgage 
cannot  be  enforced  against  the  part  taken  but  the 
fund  award<Ml  will  represent  the  land  and  the  lien 
of  the  morfiipifire  will  l^egood  against  it.  Astor  v. 
Hoyt,  5  Wend.  610. 

A  mortga«ree  of  land  taken  for  a  railroad  need  not 
he  made  a  party  to  proceedings  for  the  assessment 
of  damages  if  be  gives  tils  assent  thereto  in  writing 
Sled  in  the  case.  Heacham  v.  Fltchburg  R.  Co.  4 
Cosfa.  »L 

The  mort^asrees  of  the  franchises  and  easements 
<^f  a  railroad  company  need  not  be  made  parties  to 
•  proceediDgr  to  condemn  a  right  of  way  across  its 
track  for  a  street  If  the  track  is  not  disturt)ed  and 
tbe  company  is  left  in  control  of  its  road.  Grand 
Kaptds  V.  Grand  Rapids  &  I.  K.  Co.  58  Mich.  641. 

The  mortgairee  has  no  interest  in  the  amount 
awarded  to  a  mortgagor  for  flowage  under  the 
Mill  Acts  since  tbey  relate  only  to  tbe  damages 
^ulTered  prior  to  tbe  time  of  the  rendering  of  the 
(tecree  and  are  litie  any  other  annual  product  or 
inquiry  thereto  or  to  the  possesion  of  the  land 
merely,  and  the  mortgagee  Is  therefore  not  a  nec- 
^««ry  party.  Paine  v .  Woods,  106  Mass.  16^, Vaughn 
V.  Wetherea,  116  Mass.  138. 
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Effect  of  failure  to  (jive,  notice. 

The  mortgagee  must  resort  first  to  the  land  re- 
maining after  the  cundem nation  tK'fore  rei>ortlng 
to  the  condemned  land.  Dodge  v.  Omaha  &  S.  W. 
K.  Co.  20  Neb.  281. 

If  after  sale  of  the  remaining  land  there  Is  a  de- 
ficiency the  corporation  must  satisfy  it  to  the 
amount  of  the  value  of  the  land  taken  and  dam- 
ages for  taking  it  estimated  as  of  the  time  of  the 
taking,  and  It  cannot  redeem  by  simply  paying 
such  a  proportion  of  the  mortgage  debt  as  will  be 
equal  to  the  relative  value  which  Its  condemned 
land  bears  to  tbe  whole  tract.  Mutual  L.  Ins.  Co. 
of  New  York  v.  Easton  &  A.  U.  Co.  38  N.  J.  Eq. 
132. 

Where  the  company  took  title  to  the  land  under 
the  statute  upon  agreement  with  the  mortgagor 
as  to  the  price  to  be  paid  the  court  held  that  upon 
foreclosure  of  the  mortgage  the  company  was 
bound  to  contribute  towards  the  satisfaction  of 
the  mortgage  if  anything  remained  due  after  ap- 
plying the  remainder  of  the  land  upon  it  to  the  full 
value  of  the  property  taken  at  the  time  of  the  tak- 
ing.   Bows  V.  Congdon,  18  How.  Pr.  571. 

The  amount  to  be  paid  the  mortgagee  is  the  %'alue 
of  the  lands  at  tbe  time  of  the  taking.  Aspinwail 
V.  Chicago  &  N.  W.  R.  Co.  41  Wis.  474. 

In  New  Jersey  it  was  held  that  where  condemna- 
tion proceedings  are  not  instituted  but  the  road  is 
constructed  under  agreement  with  the  mortgagor 
the  land  will  be  subject  to  be  sold  to  t^atisf  y  the 
mortgiige  and  the  sale  may  Include  improvements. 
Price  V.  Weehawken  Ferry,  81  N.  J.  Eq.  31. 

But  in  North  Hudson  County  R.  Co.  v.  liooraem, 
2;8  N.  J.  Eq.  457.  in  which  possession  of  the  land  had 
been  obtained  by  agreement  with  the  mortgagor, 
the  court  held  that  the  company  was  compelled  to 
contribute  towards  payment  of  the  mortgage,,  and 
that  the  amount  of  the  contribution  might  be  as- 
certained by  condemnation  proceedings  to  which 
the  mortgagee  was  made  a  party.  Reversing  227  N. 
J.  Eq.  872,  where  the  chancellor  held  that  the  mort- 
gagee was  entitled  to  apply  the  full  value  of  the 
property  taken  including  improvements  in  satis- 
faction of  his  mortgage.  H.  P.  F. 
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raised  by  demurrer  to  the  petition  by  objecting 
10  the  reception  of  evidence  under  the  petition. 
We  have  examined  the  cases  cited.  The  case 
of  Sanford  y.  Weeks,  39  Kan.  649,  instead  of 
supporting  the  position  of  the  plaintiffs,  seems 
to  militate  against  such  position,  so  far  as  it  is 
in  point.  In  that  case  Sanford  demurred  to 
the  petition,  which  was  overruled,  and  no  ex- 
ception taken.  He  then  objected  to  the  recep- 
tion  of  evidetice  under  the  petition,  which  was 
the  same  practice  that  prevailed  in  this  case, 
and  which  is  now  objected  to.  That  case  also 
holds  that,  if  the  defendant  had  taken  excep- 
tions to  the  overruling  of  his  demurrer,  the 
question  raised  thereby  might  have  been  re- 
viewed bv  this  court.  There  is  nothing  in  the 
case  of  (jnion  Pac.  i?.  Go.  v.  Estes,  37  Kan. 
229,  that  supports  the  contention  of  the  plain- 
tiff. That  case  simply  holds  that  a  party  who 
seeks  to  have  a  ruling  on  a  demurrer  to  a  pe- 
tition reviewed  by  this  court  may  either  stand 
on  his  demurrer,  and  bring  the  case  direct  to 
this  court  for  review,  or  take  his  exception  to 
the  ruling,  file  his  answer,  and  go  to  trial,  and, 
after  trial,  bring  his  case  here,  and  have  the 
ruling  on  the  demurrer  reviewed.  That  a  de- 
fendant, whose  demurrer  to  the  petition  is 
overruled,  may  except  and  stand  on  his  de- 
murrer, and  come  to  this  court  at  once,  and 
have  the  question  settled  as  to  the  sufficiency 
of  the  petition,  is  not  denied  in  this  case. 
That  question  is  not  involved  in  the  case.  The 
ca.se  cited,  however,  settles  the  question  that 
he  need  not  stand  on  his  demurrer,  and  come 
at  once  to  this  court,  but  may  take  his  excep- 
tion, answer  over,  and  at  the  end  of  the  trial 
come  to  this  court  and  have  the  question  raised 
by  his  demurrer  reviewed.  The  cases  cited 
from  Ohio,  Nebraska,  and  New  York,  relate 
simply  to  the  question  as  to  whether  a  defend- 
ant whose  demurrer  has  been  overruled  can 
answer  over,  and  afterwards  at  the  end  of  the 
trial  have  the  ruling  on  his  demurrer  reviewed 
by  the  superior  court.  What  the  law  may  be 
in  those  states  upon  that  question  is  not  very 
material,  as  that  precise  question  is  not  raised 
in  this  case,  and,  if  it  were,  the  cases  in  37 
Kan.,  and  39  Kan.,  above  cited,  settle  the  law 
so  far  as  this  state  is  concerned. 

The  next  and  more  important  question  in 
this  case  is:  ''Are  the  plaintiffs,  mortgagees 
out  of  possession,  owners,"  within  the  mean- 
ing of  paragraph  5477,  General  Statutes  of 
1889?  Mr.  I^ewis,  in  his  work  on  £minent 
Domain,  (section  324,)  enters  upon  the  discus- 
sion of  the  general  subject  as  to  whether  mort- 
gagees are  necessary  parties  to  condemnation 
proceedings  by  saying  that  "the  authorities  on 
the  question  are  not  only  conflicting,  but  very 
unsatisfactory."  The  same  author  adds:  "The 
cases  go  almost  entirely  upon  the  language  of 
the  statutes,  as  though  it  was  a  matter  entirely 
within  the  control  of  the  Legislature."  So,  in 
our  examination  of  the  question,  we  have 
found  the  authorities  thereon  inharmonious, 
and  depending  very  largely  upon  the  language 
of  the  statutes,  and  upon  the  law  relating  to 
mortgages  in  the  states  where  the  decisions  are 
found.  In  those  states  where  the  common-law 
doctrine  relating  to  mortgages  prevails,  where 
the  mortga^^ee  is  held  to  be  the  possessor  of  a 
defeasible  title  to  the  land,  it  is  generally  held 
that  he  is  a  necessary  party  to  the  condemna- 
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tion  proceeding;  while  in  states  where  the 
mortgage  is  held  to  be  tf  mere  security  creating 
a  lien  upon  the  property,  but  vesting  no  estate 
in  the  mort^gee,  it  is  generally  held  that  the 
mortgagee  is  not  a  necessary  party  to  con- 
demnation proceedings.  In  some  of  the  states, 
where  the  decisions  depend  upon  the  language 
of  statutes,  such  language  is  broader  than  it  is 
in  others.  In  some  states  the  statute  simply 
requires  notice  to  be  given  to  the  "owner," 
while  in  other  states  the  language  of  the  stat- 
ute in  relation  to  notice  requires  it  to  be  given 
to  the  owner,  mortgagee,  lienholder,  lessee,  or 
other  person  having  an  interest  therein.  The 
law  of  mortgages  is  well  defined  in  our  state. 
In  Chick  V.  WiUettSy  2  Kan.  389,  a  mortgage  is 
declared  to  be  a  mere  security,  creating  a  Hen 
upon  the  property,  but  vesting  no  estate  what- 
ever in  the  mortgagee,  either  before  or  after 
condition  broken.  "It  ^ves  no  right  of  pos- 
session, and  does  not  limit  the  mortgagors 
right  to  control  the  property."  In  VanderMice 
V.  Knapp,  20  Kan.  Ml,  Justice  Valentine, 
writing  the  opinion,  says  "that  a  mortgagor  of 
real  estate  has  the  right  to  the  possession  of  the 
mortsraged  property,  and  to  sever  and  remove 
timber,  wood,  sand,  earth,  coal,  stone,  or  any- 
thing else  therefrom,  and  to  sell  the  same,  un- 
less It  unreasonably  impairs  the  mortgage  se- 
curity. When  it  unreasonably  impairs  the 
mortgage  security,  the  remedy  of  the  mort- 
gagee is  not  at  law,  but  in  equity;  not  replevin 
to  recover  the  property  severed  from  the  realty, 
but  generally  injunction  to  restrain  the  com- 
mission of  waste  upon  the  realty."  Upon  this 
question  of  the  law  of  mortgages,  see  dark  v. 
Iteylrunu  1  Kan.  281;  Cnitis  v.  Buckley,  14 
Kan.  456;  Pritckett  v.  Mitchell  At  Kun.  858,  28 
Am.  Rep.  287;  Alexander  v.  Shonyo,  20  Kab. 
705;  Robbins  v.  SackeU,  23  Kan.  304;  Seeiler  v. 
De^fs,  25  Kan.  165;  Tamlinson  v.  Thompstm,  27 
Kan.  72;  Perkins  v.  Dibble,  10  Ohio,  439,  36 
Am.  Dec.  97;  Nontich  v.  Hubbard,  22  Conn. 
587;  Astor  v.  Hoyt,  5  Wend.  615.  The  stetute 
of  our  state  upon  the  question  under  discussion 
(par.  5477,  Qe.n.  Stat.  1889)  reads  as  follows: 
"It  shall  be  the  duty  of  at  least  one  of  the  pe- 
titioners to  cause  six  days'  notice  to  be  given 
in  writing  to  the  owner  or  owners  or  their 
agents,  if  residing  in  the  county,  through 
whose  land  such  road  is  to  be  laid  out  and  e&- 
tablished,  of  the  time  and  place  of  meeting,  as 
specified  in  the  notice  of  the  commissioners." 
The  notice  of  the  commissioners  is  pointed  out 
in  paragraph  5476  of  the  same  statutes,  and 
requires  the  county  clerk  to  give  notice  "bv 
advertisement  set  up  in  the  county  clerk's  of- 
fice and  every  municipal  township  through 
which  any  part  of  said  road  is  designated  to 
be  laid  out  for  at  least  twenty  days,  and  by 
publication  for  two  consecutive  weeks  in  a 
newspaper,  if  there  be  one  published  in  the 
county,  setting  forth  that  such  petition  has 
been  presented,  giving  the  substance  thereof, 
and  that  viewers  will  on  the  day  designated 
proceed  to  view  said  road,  and  give  all  parties 
a  hearing."  In  view  of  the  statute  in  our  state 
in  relation  to  notice  in  road  proceedings,  and 
the  law  relating  to  mortgages,  and  rights  of 
mortgagors  and  mortgagees,  we  do  not  think 
it  was  necessary  to  serve  notice  on  the  plain- 
tiffs for  the  purpose  of  establishing  the  road 
which   was  laid  out  across  the   lands  upon 
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'w  hich  tbey  at  the  time  held  a  mortgage.  There 
is  nothing  in  our  statutes  that  requires  service 
•of  notice  upon  any  one  in  such  proceeding  ex- 
cept the  "owner."  It  has  been  seen  that  in 
our  state  a  mortgagee  of  land  is  not  the  owner 
thereof.  The  mortgagor  holds  the  legal  title, 
and,  in  the  absence  of  stipulations  to  the  cun- 
iiary,  the  right  of  possession.  He  is  regarded 
as  the  owner  of  the  land,  and,  when  in  posses- 
sion by  himself  or  agent,  notice  to  him  or  his 
agent  is,  in  proceedings  to  establish  a  public 
road,  notice  to  the  "owner,"  to  the  full  intent 
of  our  statute  requiring  such  notice. 

The  case  of  8t.  Louis,  L.  <fc  D.  i?.  Co,  v. 
Wilder^  17  Kan.  246,  goes  a  long  way  towards 
settling  the  law  of  this  case.  In  that  case,  Mr, 
Justice  Valentine,  speakincr  for  the  court, 
says:  '  *  We  think  Wilder  is  entitled  to  the  same 
damages  as  though  he  owned  the  unincum- 
bered fee  of  the  land.  Da  Lee  is  not  entitled 
to  any  portion  of  such  damages.  Da  Lee  is 
-entitled  to  the  $2,000  which  Wilder  owes  him, 
and  to  nothing  more,  except  that  he  holds  the 
legal  title  to  the  land  (and  possibly  a  lien  on 
the  damages  awarded  if  he  choose  to  assert 
that  lien)  as  a  security  for  his  claim  on  Wild- 
er." The  case  of  Kuhn  v.  Freeman,  15  Kan. 
423,  is  in  line  with  the  above  case.  The  law 
upon  this  question  is  fully  settled  in  many  of 
the  states.  In  Parish  v.  Uilmanton,  UN.  H. 
298,  Justice  Woods  says:  'In  the  third  place 
it  is  objected  that  certain  mortgagees  of  land 
over  which  the  road  is  laid  were  not  notified 
of  the  proposed  laying  out  of  the  way,  and 
that  no  damages  were  awarded  them.  By  the 
lirst  section  of  the  statute,  as  already  seen,  it 
is  provided  that  notice  shaU  be  given  to  the 
owners  of  the  land  through  which  the  highway 
is  to  be  laid  out.  Whether  the  exception  can 
prevail  depends  upon  the  proper  decision  of 
the  question  whether  the  mortgagee  is  to  be 
regarded  as  the  owner  of  the  land  for  the 
purpose  of  receiving  notice,  and  having  dam- 
ages awarded  for  the  injury  done  in  taking 
casement  to  the  lands  mortgaged.  It  does  not 
appear  in  the  present  case  that  the  mortgagee 
-wa.s  in  possession.  In  such  cases  we  think 
that  the  mortgagor  in  possession  is  to  be  re- 
garded as  the  owner,  and  as  such  is  entitled  to 
the  notice.  Indeed,  it  would  now  seem  to  be 
a  firmly  established  doctrine  in  this  state,  that 
the  mortgagee  is  entitled  to  have  his  mortgage 
interest  regarded  as  real  estate,  and  himself  &s 
the  owner  of  the  land  mortgaged,  so  far  only 
as  to  enable  him  to  protect  and  avail  himself 
of  his  just  rights  intended  to  be  secured  to 
him  by  the  mortgage,  and  to  ^ive  him  all  nec- 
essary and  appropriate  remedies  for  that  pur- 
pose, and  that  in  all  other  respects,  and  for 
all  other  purposes,  it  is  to  be  treated  as  a  chat- 
tel interest:  and  we  think  this  is  not  one  of  the 
cases  in  which  the  mortgagee  is  entitled  to  be 
regarded  as  the  owner  of  the  land  mortgaged." 
In  Read  v.  Cambridge,  126  Mass.  427,  the 
court  says:  *'In  every  taking  of  laud  for  pub- 
lic use  the  mortgagor  is  regarded  in  this 
commonwealth  as  having,  at  Taw,  the  entire 
estate  in  the  premises,  ana  entitled  to  recov- 
er the  whole  value  thereof,  estimated  accord- 
ing to  the  provisions  of  the  statute,  without 
any  deduction  on  account  of  the  mortgages 
and  liens  thereon."  In  Paine  v.  Woods,  108 
Mass.    160,  Wells,  «/.,  delivering  the  opinion 
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of  the  court,  says:  "This  i.o  a  complaint  for 
fiowage  under  the  Mill  Act.  The  complain- 
ant is  the  mortgagor  in  possession  of  the  land 
fiowed.  The  mortgage  was  given  before  the 
erection  of  the  dam  of  the  respondents.  The 
mortgagee  has  never  entered  or  taken  any 
steps  towards  foreclosure.  The  ground  of  de- 
fense is  that  the  complaint  cannot  be  main- 
tained by  the  mortgagor  without  joining  the 
mortgagee.  The  respondents  insist  that,  as 
the  mortgagee  will  not  be  bound  by  the  judg- 
ment, they  will  be  exposed  to  the  risk  of 
making  double  compensation  for  the  same  in- 
jury, if  these  proceedings  are  maintained. 
This  objection  is  not  tenable.  For  all  the 
purposes  of  these  proceedings,  the  mortgagor 
in  possession  is  a  sufficient  party,  without  join- 
ing the  mortgagee."  A  mortgagee  out  of  pos- 
session is  not  the  proprietor  of  the  mortgaged 
premises,  and,  in  common  parlance,  is  never 
spoken  of  as  such,  nor  is  he  so  recognized  in  a 
legal  sense.  In  truth,  the  mortgagee  has  only 
alien,  and  cannot  be  considered  or  treated  as 
a  proprietor  or  owner  of  the  mortgaged  es- 
tate." Norwich  V.  Hubbard,  22  Conn.  587. 
"In  laying  out  new  highways,  either  by  select- 
men or  by  the  county  courts,  or  in  repairing 
old  ones,  no  provision  is  made  by  law  for 
notice  to  be  given  to  mortgagees;  nor  in  prac- 
tice is  this  ever  done.  The  interests  of  the 
mortgagees  are  not  regarded  in  these  proceed- 
ings. They  are  necessarily  connected  with 
the  interests  of  the  mortgagor,  and,  in  this  re- 
spect, subject  to  them."  Whiting  v.  Ne\o  Ha- 
ven,  45  Conn.  305.  "In  a  complaint  under  the 
Mill  Act  by  a  mortgagor  it  is  no  defense  that 
the  respondent  has  acquired  the  right  of  the 
mortgagee  by  an  assignment  of  the  mortgage." 
Vaxigh  V.  WetJureU,  116  Mass.  138.  "The 
mortgagor  of  land  taken  by  a  railroad  corpo- 
ration for  the  purpose  of  their  road  may  re- 
cover the  full  amount  of  damages,  without 
regard  to  the  mortgages."  Ballard  y.  Ballard 
Vale  Co.,  5  Gray,  46S.  We  have  examined 
the  case  of  Severin  v.  Cole,  88  Iowa,  463.  The 
cases  therein  referred  to  in  2  Ohio  St.  114,  and 
4  Ohio  St.  101,  in  support  of  the  position  tak- 
en in  that  case,  relate  to  mechanics'  liens,  and 
are  not  analogous  cases,  and  do  not  depend 
upon  the  same  principle  as  the  case  in  which 
they  are  cited,  nor  upon  the  same  principle  .as 
the  case  at  bar.  The  case  of  Ballard  v.  Bai- 
lard  Vale  Co,,  5  Gray,  468,  does  not  sustain 
the  opinion  promulgated  in  the  Iowa  case. 
The  case  in  6  Gray  was  under  the  Mill  Act  of 
Massachusetts.  It  was  brought  by  the  mort- 
gagee in  possession  after  foreclosure,  and  did 
not  claim  damages  for  any  of  the  period  of 
time  during  which  the  mortgagor  was  in  pos- 
session of  the  premises.  In  fact,  the  case  con- 
ceded that  under  the  statute,  which  provided 
for  the  assespment  of  annual  damages,  the 
mortgagor  is  entitled  to  such  annual  damages 
while  in  possession;  and  it  was  undecided  and 
left  an  open  question  as  to  whether  the  mort- 
gagor in  possession  could,  under  the  same  stat- 
ute, which  provided  also  for  the  assessment  of 
damages  in  gross, — ^that  is,  damages  for  all 
time, — elect  to  take  damages  in  ^ross,  and  thus 
deprive  the  mortgagee  of  the  right  to  recover 
annual  damages  after  the  reduction  of  the  land 
to  his  possession;  and  whether  the  mortgagor 
in  possession  could  release  the  owners  of  the 


120 


New  York  Court  op  Appeals. 


Kov.^ 


mill,  tbe  dam  to  which  caused  the  overflow, 
from  the  damages  for  all  time,  and  thus  con- 
clude the  mortgagees  after  obtaining  posses- 
sion. Merrick,  J.,  in  that  case  uses  the 
following  language:  *'The  respondents  [as- 
signees (3  the  mortgagor]  have  never  had  any 
interest  except  that  which  they  derived  from 
Marland,  the  mortgagor.  His  deed  to  them 
was  a  mere  quitclaim  and  release  of  all  his 
right,  title,  and  interest  in  the  premises;  and 
these  consisted  only  of  the  right  of  redemp- 
tion, and  the  right  of  possession,  previous  to 
a  breach  of  the  condition  of  the  mortgage.  Of 
the  former  the  respondents  have  never  availed 
themselves;  and  of  the  latter  they  have  had 
the  uninterrupted  advantage  and  enjoyment, — 
DO  claim  being  made  for  damages  occasioned 
by  the  flowing  before  tbe  time  when  tbe  com- 
plainant entered  upon  and  took  possession  of 
the  premises  for  the  breach  of  the  condition 
of  the  mortgage,  and  to  foreclose  the  right  in 
equity  of  redemption.  Tbe  right  of  the  re- 
spondents is  now  superseded  by  the  paramount 
title  of  the  complainant;  and  they  have,  there- 
fore, DO  defense  to  set  up  against  the  com- 
plaiDt,  aod  can  show  no  reason  why  it  should 
not  be  maintained.  It  has  been  argued  for 
the  respondents  that  a  mortgagor  in  possession 
has  the  power  and  right  effectually  to  release 
and  discharge  a  millowner  from  all  claims 
for  damages  which  have  been  or  which  may 
be  occasioned  to  the  mortgaged  premises, 
either  by  the  past  or  future  maintenance 
of  the  dam,  used  and  to  be  used  forever, 
for  the  purpose  of  raising  water  to  work  his 
mill.  Without  intending  in  any  degree  to 
sanction  that  position,  as  a  principle  of  law  re- 
sulting from  a  just  interpretation  of  the  pro- 
vision of  the  statute  for  the  support  and  regu- 
lation of  mills  it  is  sutUcient  to  say  that  the 
determination  of  this  question  is  not  requisite  in 
this  case:  for  it  does  not  appear  that  Marland 
(mortgagor)  has  released  or  discharged,  or  even 
attempted  to  release  or  discbarge,  the  respond 
ents  from  all  the  claim  to  which  they  were  or 
might  become  liable  by  reason  of  the  main- 
tenance of  their  dam,  and  the  consequence  to 
the  complainants'  land  by  overflowing  it  with 
water."  Justice  Cole,  in  the  opinion  of  the 
Iowa  case,  savs:  "The  case  of  Breed  v.  Eastern 


R.  Go.  is  only  reported  as  a  note  to  the  case  of 
HaHardy.  BnUardyVak  Co."  That  is  true; 
but  the  principle  decided  in  the  case  of  Bretd  v. 
Eastern  Jf.  Co.  is  carried  back  and  made  a  part 
of  the  syllabus  in  the  case  of  Ballard  v.  Bal- 
lard Vale  Co.  With  this  examination  the 
Iowa  case  loses  some  of  its  force,  and  we  pre 
fer  to  follow  the  precedents  cited  from  other 
states,  as  being  in  line  with  our  authorities  so 
far  as  this  court  has  already  gone  in  anal- 
ogous cases,  and  also  in  line  with  our  numer- 
ous decisions  affeclingtthe  law  of  mortgages,  and 
the  rights,  respectively,  of  mortgagors  and 
mortgagees,  and  hold  that  for  all  the  purposes- 
of  openmg  highways  the  mortgagor  in  posses- 
sion is  to  be  regarded  as  the  owner  of  the  land. 
Whether  a  mortgagee  may  by  a  proceeding  in 
equity  intervene,  and  have  the  damages  ap- 
plied in  accordance  with  what  the  court  under 
all  the  circumstances  might  consider  as  equi- 
table, we  are  not  called  upon  in  this  case  to 
decide,  and  therefore  leave  that  (question  open 
to  be  settled  in  a  case  wherein  it  is  raised.  It 
will  be  seen  that  there  is  no  provision  in  para- 
graph 5477  for  notice  to  nonresident  owners 
who  have  no  agent  in  the  county;  nor  is  there 
elsewhere  in  our  statute  any  provision  fur 
notice  to  them  except  the  notice  required  to  be 
given  by  the  coDnty  clerk  in  paragraph  5476, 
above  referred  to.  As  that  notice  is  required  to 
be  posted  in  the  county  clerk's  office,  and  each 
municipal  township  through  which  the  road 
or  any  part  of  it  is  to  be  established,  and  also 
published  in  a  newspaper  of  the  county,  if 
there  is  one  in  thecountj,  the  Legislature  prob- 
ably intended  this  notice  to  reach  nonresident 
owners;  but  as,  under  our  view  of  tbe  law, 
the  plaintiffs — mortgagees  out  of  possession  at 
the  time  the  road  was  established — ^are  not  to 
be  regarded  as  *  "owners,  "it  matters  little,  so 
far  as  this  case  is  concerned,  what  the  Legisla- 
ture might  have  intended  as  to  nonresident 
owners. 

We  recomnvend  that  the  judgment  of  the  Dts- 
trict  Court  be  affirmed. 

Per  Curiam: 

It  is  so  ordered. 

All  the  Justices  concur. 

Rehearing  denied. 
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Melville  V.  DAY  et  at.,  Exrs.,  etc.,  of  Cor- 
nelius K.  Garrison,  Deceased,  Appts. 
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1 .  A  private  entry  on  one's  own  book  of 
aceoontfl  wbieh  show*  an  intention  to 
take  at  oeventy-flve  cents  on  the  dollar 
certain  notes  held  as  collateral  which 
he  Burrendere  to  the  maker  in  ezchangre  for 

NoTB.— On  the  measure  of  recovery  for  securi- 
ties converted  see,  in  connection  with  the  above 
case,  Haas  v.  Sackett,  S  L.  R.  A.  449,  and  note, 
40  Minn.  68;  Hayes  v.  MasschusettsMut.  L.  Ins. 
Co.  1  L.  R.  A.  803,  and  note  on  p.  806, 125  111.  628. 
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bonds  cannot  be  used  by  the  pledgor,  whr>  did 
not  consent  to  such  entry  or  to  sucti  use  of  the 
notes  as  evidence  of  a  sale  thereof  to  the  pledgee 
at  their  face  value. 

8*  For  the  conversion  of  notes  by  a 
pledge  by  surrenderingr  them  to  the  maker 
in  exchantre  for  bonds  without  authority  from 
the  pledgor  he  is  liable  to  the  latter  for  their 
actual  value  only  if  that  is  less  than  their  face 
value. 

(November  29, 1892.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  General  Term  of  the  Superior 
Court  for  the  City  of  New  York,  atflrmiug  a 
judgment  entered  upon  the  report  of  a  referee 
m  favor  of  plaintiff  in  an  action  brought  to 
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obtain  an  accounting  upon  certain  transactions 
between  plaintiff  and  defendant's  testator.  Jie- 
rened. 

The  facts  are  stated  in  the  opinion. 

Mr.  Melville  C.  Day,  with  Mr.  WiUUm 
B.  Bronk,  for  appellants: 

If  the  plaintiff,  after  the  entries  came  to  his 
knowiedge,  bad  not  rejected,  but  had  elected 
to  ratify  and  adopt  them,  this  adoption  would 
have  constituted  Garrison  the  unqualified  pur- 
chaser of  the  certificates  at  the  price  of  75  per 
cent  as  specified  in  the  original  entry. 

Whenever  a  plaintiff  avails  himself  of  a 
statement,  admission,  or  confession  of  the  de- 
feDdant  to  cbar^^e  him,  the  defendant  is  equally 
entitled  to  the  benefit  of  that,  or  any  other 
statement  made  by  him  at  the  same  time  and 
ID  respect  to  the  same  transaction,  tending  to 
explain  or  qualify  or  destroy  the  use  which  the 
plaintiff  might  otherwise  make  of  the  admis- 
sion or  statement  called  out  by  him. 

I  Greenleaf,  Ev.  §  901;  1  Phillipps,  Ev.  *pp. 
406.  409,  411;  Hou9e  v.  Whited,  25  N.  Y.  170, 
^2  Am.  Dec.  337;  Orattan  v.  Metropolitan  L, 
1m.  Co,  92  N.  Y.  284;  Oilder^Ueve  v.  Landon, 
T6  N.  Y.  609;  Moore  y,  Wright,  90  III.  470. 

It  was  lesally  impossible  for  plaintiffs  to  re- 
ject or  ratify  one  of  the  entries  without  reject- 
ing or  ratifying  all. 

btory.  Agency,  $$  250;  1  Parsons,  Contracts, 
*31;  Benedict  v.  »miifi,  10  Paige,  136,  4  L.  ed. 
913;  Merchants  Bank  v.  The  Meyers,  8,  d  W. 
d  Iron  Co.  2  N.  Y.  Week.  Dig.  214;  Daniels 
?.  Brodie,  11  L.  R.  A.  81,  54  Ark.  216;  Deicet/ 
V.  Uotchkiss.  30  N.  Y.  497;  Pendleton  v.  Wood, , 
17  N.  Y.  72;  Biglow  v.  Sanders,  22  Barb. 
146;  Clinton  v.  Rowland,  24  Barb.  634;  mn- 
antsY.  Hhermnn,  3  Hill,  74;  Waggoner  v.  Gray, 
2  Hen.  «fe  M.  608;  Jone»  v.  Jones,  4  Hen.  &  M. 
447:  M&rrU  v.  Herst,  1  Wash.  C.  C.  438;  Wal- 
den  V.  Sherburne,  15  Johns.  409;  Griffith  v. 
Ketehum,  12  Johns.  379. 

A  creditor  holding  negotiable  paper  as  col- 
lateral security  has  an  undoubted  right  to  ex- 
change the  security  without  the  consent  of  the 
debt,  or  unless  restrained  by  tbe  express  terms 
of  the  pledge.  And  it  is  only  in  case  loss  re- 
sults to  the  debtor  from  want  of  proper  care 
and  diligence  in  the  exchange,  that  the  cred- 
itor becomes  responsible  to  the  debtor  for  the 
logs  sustained. 

Jones,  Pledges,  §  718;  Colebrooke,  Collateral 
Securities,  §  15;  Girard  F.  dt  M.  Ins.  Co.  v. 
Marr,  46  Pa.  504;  Hunter  v.  Moul,  98  Pa.  13, 
42  Am.  Rep.  610. 

Tbe  taking  by  a  creditor  even  of  a  nego- 
tiable promissory  note  does  not  constitute  the 
payment  of  a  debt  unless  so  agreed  by  the 
parties,  and  the  creditor  can  recover  on  the 
original  indebted nesa  upon  surrendering  or 
canceling  tbe  note. 

Story,  Pronoissory  Notes,  iS  438;  Burdick 
V.  Green^  15  Johns.  247. 

If  the  certificates  were  valid  and  their  sur- 
render constituted  an  unlawful  conversion, 
then  tbe  defendants  would  be  only  liable  for 
tbeir  actual  value  as  tbe  obligations  of  an  in- 
wWent  debtor. 

Potter  V.  Merchants  Bank,  28  N.  Y.  642, 
«6  Am-  Dec.  278;  Vasev.  Florida  R.  Co.  60  N. 
Y.  869;  Booth  v.  Powers,  56  N.  Y.  27;  Thayer 
V.  Manley,  73  N,  Y.  '805. 

Mr.  Esek  Co'wen,  also  for  appellants: 
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If  a  party  chooses  to  prove  the  declarations 
of  his  adversary  they  are  evidence  not  only 
against  but  for  such  adversary. 

Vibbard  v.  Staats,  3  Hill,  143;  Clinton  v. 
Rotcland,ZiB&rh.eSA:  Ijoitv.PayneA N.  Y.247. 

If  tbe  plaintiff  in  this  case  bad  put  the  entr>' 
charging  the  notes  to  the  compaoy,  as  creditor, 
and  crediting  it  with  tbe  bonds,*^  in  evidence, 
and  had  stopped  there,  the  defendants  would 
have  had  a  clear  right  to  prove  the  entry,  show- 
ing the  purchase  of  tbe  notes  at  twenty-five 
per  cent  discount,  upon  the  principle  that, 
where  a  parly  puts  his  opponents*  l)ooks  In  evi- 
deuceand  proves  entries  favorable  to  him<(flf, 
those  entries  may  be  explained  by  other  entrie<i 
in  the  same  books. 

LoiCY.  Payne,  supra;  Deireyv.  Jlotchkisn,  JK) 
N.  Y.  497. 

The  referee  was  in  error  in  holding  that  the 
surrender  of  these  notes  to  the  company',  with- 
out consideration,  discharged  an  equivalent 
amount  of  the  plaintiff's  debt  to  him.  A 
pledgee  of  a  promissory  note  has  no  right  of 
disposition  of  the  pledge,  except  to  collect  it 
ana  apply  the  proceeds  on  his  debt.  He  can- 
not sell  or  even  compromise  it. 

Wheeler  v.  NetrlKtnld,  16  N.  Y.  392. 

Much  less  can  he  extinguish  it,  without  con- 
sideration, by  its  surrender  to  the  maker. 

Nothing  done  by  Garrison  either  destroyed 
or  prejudiced  Griggs'  right  of  action. 

Garlick  v.  Jajfies,  12  Johns.  150. 

There  was  ample  evidence  in  the  case  to 
show  the  utter  insolvency  of  the  company,  and 
a  refusal  to  find  either  way  as  to  a  material 
fact  on  the  ground  that  it  was  immaterial,  pre- 
sents a  question  of  law  that  may  be  reviewed 
by  this  court. 

James  v.  Cowing,  82  N.  Y.  449. 

Messrs.  Robert  G.  Ing^rsoU  and  Cat* 
▼in  Frost,  with  Mr.  John  H.  Post,  for  re- 
spondent: 

Tbe  creditor  holds  all  collaterals  as  a  trustee, 
to  be  collected  for  the  benefit  of  the  debtor » 
and  whenever  he  transfers  them  absolutely, 
without  authority,  he  takes  them  at  their  face 
in  satisfaction,  to  that  extent,  of  the  principal 
debt.  The  debtor  can  ask  nothing  more,  and 
he  is  not  obliged  to  accept  anything  less. 

Edwards,  Bailments,  ^  319,  citing  llawkaw. 
ninehdiff,  17  Barb.  492.  See  also  Vase  v. 
Flonda  R.  Co.50  N.  Y.  375;  Germania  Bank 
V.  Frost,  11  Jones  &  8.  124. 

A  release  of  the  maker  of  a  promissory  note 
by  the  holder  discharges  the  indorsers. 

Farmers  Bank  of  Amsterdam  v.  Blair,  44 
Barb.  641. 

Whatever  amounts  to  satisfaction  of  the  bill 
or  note  by  the  maker  or  acceptor  operates  as 
an  absolute  discharge  of  all  parties  collaterally 
liable. 

2  Daniel,  Neg.  Inst,  i^  1310. 

Nothing  could  more  effectually  release  or 
satisfy  a  promissory  note  than  its  surrender  to 
the  maker  and  its  cancellation  by  him. 

Beach  v.  Endress,  51  Barb.  570;  Morris  v. 
Harvey s,  75  Va.  726.  See  also  Cadens  v.  Teas- 
dale,  53  Vt.  469. 

The  delivery  by  the  company  to  Garrison  of 
the  2280  bonds  at  the  agreed  price  of  75  per 
cent  was  equivalent  to  the  payment  of  so  much 
money  by  the  company  upon  its  notes. 

Hncard  v.  Norton,  65  Barb.  161. 
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Earl*  Ch.  J.,  delivered  the  opinion  of 
llie  court : 

This  action  was  brought  against  Cornelius 
K.  Garrison,  since  deceased,  for  an  account- 
ing. It  was  referred  to  a  referee,  and  he  or- 
dered judgment  in  favor  of  the  plalntiflP 
for  upwards  of  $188,000.  The  record  is  very 
voluminous,  and  in  the  briefs  submitted  and 
the  arguments  of  counsel  many  questions  of 
law  and  fact  were  presented^  for  our  con- 
sideration. A  careful  study  of  the  record 
has  satisfied  me  that  the  judgment  appealed 
from  is  both  illegal  and  unjust.  In  Sep- 
tember, 1879,  the  plaintiff  entered  into  a 
contract  with  the  Wheeling  &  Lake  Erie 
Hailroad  Company,  an  Ohio  corporation,  for 
the  construction  and  equipment  of  its  line 
of  railroad  in  that  state  according  to  the 
specifications  and  upon  the  t«rms  and  con- 
ditions mentioned  in  the  contract.  By  one 
of  the  provisions  of  the  contract  the  railroad 
company  was  "to  furnish  the  contractor 
available  subscriptions,  or  proceeds  thereof, 
and  aid,  lo  the  amount  of  $4,000  per  mile 
of  main  track,  branches,  and  sidings,  or  so 
much  as  may  be  necessary  to  furnish  right 
of  way,  grade,  bridge,  and  tie  said  railroad 
between  Iludson's  and  Martin's  Ferry,"  a 
distance  of  143  miles,  and  "to  use  its  best 
endeavors  to  secure  for  the  contractor  avail- 
able subscriptions  and  aid  to  the  extent  of 
$4,000  per  mile,  or  so  much  as  may  be  nec- 
essary," for  a  similar  purpose,  as  to  the  bal- 
ance of  the  road,  a  distiince  of  58  miles. 
For  the  performance  of  this  contract,  besides 
the  aid  to  be  furnished  as  above  stated,  the 
plaintiff  was  to  receive  bonds  and  stock  of 
the  company.  He  was  without  financial 
ability,  and  he  applied  to  Garrison  for  finan- 
cial aid  to  enable  him  to  perform  his  con- 
tract; and  upon  his  application  Garrison, 
from  time  to  time,  advanced  him  large  sums 
of  money,  amounting  in  all,  besides  interest, 
to  nearly  $4,500,000.  For  the  money  so  ad- 
vanced the  plaintiff  assigned  and  delivered 
to  Garrison  as  collateral  security  his  con- 
struction contract  and  bonds  and  stock  of  the 
company,  and  some  of  it  was  repaid  by  the 
sales  to  him  of  bonds  and  stock.  In  1882 
the  plaintiff  received  from  the  company  for 
extra  work  claimed  to  have  been  done  by 
him,  and  on  account  of  its  failure  to  per- 
form the  portions  of  the  contract  above 
quoted,  its  promissory  notes,  amounting  to 
$1,949,710.72,  and  they  were  delivered  by 
him  to  Garrison  for  moneys  advanced  and  to 
be  juivanced  by  him  for  the  construction  of 
the  road.  Garrison  held  these  notes*  until 
May,  1883,  when  there  was  due  to  him  for 
moneys  advanced  to  the  plaintiff  for  the  coc- 
.struction  of  the  road  nearly  $2,500,000.  lie 
then  received  from  the  company  2,280  of  its 
second  mortgage  bonds  of  the  denomination 
of  $1,000  each,  at  seventy -five  cents  on  the 
dollar,  amounting,  with  some  interest,  to 
$1,786,600,  tf)  apply  upon  his  claims,  and 
lie  then  surrendered  to  it  all  of  the  above- 
mentioned  promissory  notes,  and  they  were 
canceled.  On  the  same  day  he  caused  an  orig- 
inal entry  to  be  made  in  his  ioumal. — one 
of  his  accounts  books, — as  follows:  **This 
amount  of  notes  and  interest,  $2,062,643.18, 
taken    from    contractor    at    75    per    cent, 
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$1,546,982.85."  He  then  charged  the  com- 
pany in  his  books  of  account  with  the  whole 
amount  of  the  notes  and  interest,  and  gave 
it  credit  for  $1,736,600,— the  price,  includ- 
ing interest,  at  which  he  took  the  second 
mortgage  bonds ;  and  he  credited  the  plain- 
tiff with  the  sum  of  $1,546,982.35.  The 
difference  between  the  total  amount  due  upon 
the  notes  and  the  amount  allowed  by  him  for 
the  second  mortgage  bonds  was  $826,043.13, 
and  thus  he  haa  in  his  hands,  not  used  for 
the  payment  of  the  bonds,  the  notes  to  that 
amount  which  he  then  surrendered  to  the 
company  without  any  consideration  what- 
ever ;  and,  as  the  referee  found,  he  elected  to 
look  to  the  company  as  his  debtor  on  open 
account  for  that  amount.  The  referee  also 
found  that  by  reason  of  the  surrender  of  the 
notes  in  consideration  of  the  purchase  of  the 
bonds,  and  by  reason  of  the  surrender  of  the 
balance  of  the  notes,  and  by  reason  of  the  elec- 
tion before  mentioned,  Garrison  discharged 
the  indebtedness  of  the  plaintiff  to  him  to  the 
amount  of  the  face  value  of  the  notes  at  the 
time  of  the  surrender.  He  also  found  that 
the  plaintiff's  rights  as  pledgor  in  the  con- 
struction contract,  and  in  the  bonds,  stock, 
and  other  property  transferred  to  Garrison 
as  collateral  security,  were  never  cut  off  by 
foreclosure  of  his  rights,  or  in  any  other 
way.  These  facts  having  been  found,  by  the 
referee,  he  found,  among  other  conclusions 
of  law,  that  the  legal  effect  of  the  surrender 
by  Garrison  to  the  railroad  company  of  the 
promissory  notes  held  by  him  as  collateral 
security  for  moneys  advanced  to  the  plain- 
tiff, and  of  the  charge  by  him  against  the 
railroad  company  of  the  full  amount  of  the 
notes  and  interest,  was  to  relieve  the  plain- 
tiff from  any  liability  to  him  for  the  amount 
thereof;  and  in  the  accounting  he  charged 
Garrison  with  the  full  amount  of  the  notes, 
with  interest.  The  only  question  which  I 
deem  it  important  now  to  consider  is  whether 
the  learned  referee  was  right  in  making  that 
charge. 

The  further  fact  must  be  taken  into  con- 
sideration that  the  notes  surrendered  were  of 
no  value  as  against  the  company.  It  was 
utterly  insolvent,  with  property  no  more 
than  sufiicient  to  pay  its  firat  mortgage  bonds. 
The  second  mortgage  bonds  were  absolutely 
of  no  intrinsic  value.  The  referee  held  these 
facts  to  be  immaterial,  and  that,  under  the 
circumstances.  Garrison  had  made  himself 
chargeable  with  the  full  amount  of  the  notes, 
without  reference  to  their  value.  Such  a 
conclusion  is  somewhat  startling,  and  should 
not  be  sanctioned  unless  it  has  support  in 
well-recognized  principles  of  law  or  author- 
ities which  we  feel  constrained  to  follow. 
The  entries  in  Garrison's  books  of  account 
in  reference  to  these  notes  have  very  little 
l)earing  upon  the  controversy  between  these 
parties.  They  were  private  entries,  made 
by  Garrison,  undisclosed  to  the  plaintiff, 
and  without  his  authority.  They  were  im- 
portant simply  as  evidence,  and  are  entitled 
to  no  more  weight  than  would  have  been 
the  oral  declarations  or  admissions  of  Garri- 
son made  to  any  third  party.  They  show 
what  use  he  made  of  the  notes,  and  about 
that  there  is  no  dispute.     They  did  not  bind 
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the  plaintiff,  and  be  has  never,  so  far  as  ap- 
pears, assented  to  them.  They  show  that 
Garrison  intended  to  take  the  notes  at  sev- 
€Dtj-fiye  cents  on  the  dollar,  and  that  he 
was  willing  to  allow  the  plaintiff  that  sum 
for  them.  But  there  was  no  actual  purchase 
of  them.  If  that  entry  had  come  to  the 
knowledge  of  the  olaintiff,  and  he  had 
adopted  it,  and  so  notified  Garrison,  he  could 
probably  have  held  him  to  a  purchase  of  the 
notes  for  that  sum.  But  he  repudiates  that 
entry,  and  refuses  to  let  Garrison  have  the 
notes  for  that  sum.  He  cannot  use  that  entry 
to  fasten  upon  him  a  purchase  of  the  notes 
at  their  face  value.  The  minds  of  the  par- 
ties never  met  upon  such  a  contract.  Garri- 
son either  purchased  the  notes  used  in  ex- 
change for  the  bonds  at  75  per  cent  of  their 
face  value,  or  he  did  not  purchase  them  at 
all.  Therefore,  as  the  plaintiff  repudiates 
the  purchase  at  the  price  named,  there  was 
no  contract  of  purchase  ;  and  as  to  these  notes, 
pledged  for  collateral  security,  Garrison 
must  be  held  to  have  wrongfully  converted 
them  to  his  own  use.  It  would  make  no 
difference  whether  we  consider  these  notes 
as  having  been  exchanged  for  the  bonds,  or 
as  having  been  used  in  payment  for  the 
lK>nds.  In  either  view.  Garrison  was,  at 
m<)st,  guilty  of  a  conversion  of  them.  As  to 
the  balance  of  the  notes,  which  were  sur- 
rendered to  the  company  without  any  con- 
Bi deration,  there  was  simply  a  wrongful 
conversion  of  them.  The^'  had  no  value  as 
obligations  against  tlie  company,  and  it  is 
preposterous  to  suppose  that  Garrison  in- 
tended by  the  surrender  to  charge  himself 
for  their 'full  face  value  against  an  indebted- 
ness of  the  plaintiff  to  him  for  monev  act- 
ually loaned.  By  the  siurender  he  did  not 
intend  to  release  the  company  from  its  in- 
debtedness evidenced  b^  the  notes,  but  he 
intended  and  elected  still  to  hold  the  in- 
debtedness, evidenced  by  his  charge  in  open 
account  upon  his  books.  The  obligation  of 
the  company  was  not  impaired  or  lessened 
by  the  transaction,  and  it  owed  just  as  much 
after  it  as  before.  Even  if  he  made  the 
not^  his  own  by  surrendering  them,  there 
was  simply  a  conversion  of  them.  It  is  true 
that  he  elected  to  hold  the  company  as  his 
debtor  upon  open  account,  just  as  it'was  his 
debtor  before  for  the  same  amount  evidenced 
by  the  notes.  He  did  not  take  a  new  debtor, 
biit  he  retained  and  intended  to  retain  the 
same  debtor.  Here  there  was  no  novation, 
ami  nothing  resembling  it.  It  usually,  if 
not  always,  takes  three  parties  to  make  a 
novation,*  and  they  must  all  concur  upon 
sufficient  consideration  in  making  a  new 
Cf-intract  to  take  the  place  of  another  contract, 
and  in  substituting  a  new  debtor  in  the 
place  of  another  debtor.  "Novation"  is 
thus  briefly  defined  :  "A  transaction  where- 
by a  debtor  is  discharged  from  bis  liability 
to  his  original  creditor  by  contracting  a  new 
obligation  in  favor  of  a  new  creditor  by  the 
order  of  the  original*  creditor."  1  Pars. 
Oont.  217.  Here  there  was  no  element  an- 
fewerinir  to  this  definition.  There  was  no 
intention  to  make  a  novation,  no  considera- 
tion for  a  new  contract,  no  concurrence  of 
the  three  or  even  of  the  two  parties.     So  we 
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reach  the  conclusion  as  to  all  the  notes  thiit 
Garrison,  by  their  surrender,  made  himself 
liable  for  a  wrongful  conversion  of  them  to 
his  own  use.  and  thus  became  responsible  to 
the  plaintiff  for  the  damages  caused  by  the 
wrong :  and  the  question  is.  What  were  such 
damages?  The  answer  must  be,  the  value  of 
the  notes  converted.  Tliere  can  be  no  other 
measure,  as  that  measures  the  entire  damage 
of  the  plaintiff  absolutely.  As  to  the  notes 
surrendered  for  the  bonds,  the  plaintiff  could 
have  elected  to  take  the  bonds  or  their  value  ; 
but  this  he  refuses  to  do,  as  the  bonds  have 
no  value,  and  thus  he  is  confine<l  absolutely 
to  the  value  of  the  notes. 

Now,  how  does  the  case  stand  upon  au- 
thority? In  Garlirk  V.  Jatftrit,  12  Johns.  14H, 
the  plaintiff  deposited  with  the  defendant 
a  promissory  note  of  a  third  person  as  col- 
lateral security  for  a  debt,  and  the  defend- 
ant, without  the  knowledge  or  consent  of  the 
plaintiff,  compromised  with  the  maker  of 
the  note,  and  surrendered  the  note  to  him 
upon  payment  of  one  half  of  the  face  there- 
of. It  was  found  that  the  maker  was  at  the 
time  of  the  compromise  abundantly  able  to 
pay  the  full  amount  of  the  note,  and  under 
sucli  circumstances  it  was  properly  held  that 
the  pledgee  was  liable  for  the  balance  un- 
paid upon  the  note.  In  llawka  v.  Jlinchrliff, 
17  Barb.  492.  the  plaintiff  sued  the  defend- 
ant upon  an  account  for  merchandise  de- 
livered, and  the  defendant  showed  that  the 
plaintiff  took  two  notes  for  the  amount  of 
the  account  as  collateral  security  for  the 
payment  thereof ;  that  he  transferred  one  of 
the  notes  to  a  person,  who  recovered  judg- 
ment thereon  against  the  makers,  and  after- 
wards assigned  the  judgment  to  one  I^indle  : 
that  he  recovered  judgment  upon  the  other 
note,  and  assigned  that  to  Prindle ;  and  it 
appeared  that  the  defendants  in  those  judg- 
ments had  never  paid  the  notes  or  the  judg- 
ments. It  was  held  that  the  plaintiff,  the 
pledgee,  could  not  recover  upon  his  account. 
It  was  not  shown  upon  what  consideration 
the  notes  and  the  judgments  were  transferred 
b}"  the  pledgee,  or  that  at  the  time  of  the 
transfer  the  makers  of  the  notes  were  not 
perfectly  solvent.  The  plaintiff  there  re- 
lied upon  the  simple  fact  that  the  notes  and 
judgments  were  not  paid.  Upon  this  stat^* 
of  the  facts  the  court  held  that  the  presunip- 
tion,  nothing  appearing  to  the  contrary,  was 
that  the  note  and  Judgment  were  transferred 
by  the  plaintiff  for  the  full  amount  appear- 
ing to  be  due  upon  them,  and  hence  he  was 
charged  with  the  full  amount.  There  are 
some  broad  expressions  contained  in  the 
opinion,  which,  when  isolated  from  the  facts 
of  the  case,  tend  to  give  some  countenance 
to  the  plaintiff's  contention  here.  In  Vose 
V.  Flaridn  li.  Co.,  50  N.  Y.  369,  it  was  held 
that  a  wrongful  sale  by  a  creditor  of  collat- 
eral securities  placed  in  his  hainds  by  the 
principal  debtor  does  not,  per  se,  discharge 
even  a  surety  for  the  debt  (much  less  the 
principal  debtor)  in  toto,  but  that  by  such 
sale  the  creditor  makes  the  securities  his  own 
to  the  extent  of  discharging  surety  only  to 
an  amount  equal  to  their  actual  value.  In 
PotUr  V.  Merchants  Bfink,  28  N.  Y.  641.  86 
Am.    Dec.    273 ;  Booth   v.  Poicers,  56  N.  Y. 
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22;  and  TJutj^er  v.  Mauley,  37  N.  Y.  305,— 
it  was  held  that  in  an  action  to  recover  dam- 
ages for  the  conversion  of  a  promissorv  not<? 
the  amount  appearing  to  be  unpaid  tfiereon 
at  the  time  or  the  conversion,  witli  intt^rest, 
is  prima  facie  the  measure  of  damages,  but 
that  the  defendant  has  the  right  to  show  in 
reduction  of  damages  the  insijlvency  or  ina- 
bility of  the  maker,  or  any  other  fact  im- 
pugning the  value  of  the  note.  In  Exeter 
Bank  v.  Gordon,  8  N.  H.  66,  where  the  bank 
had  received  a  note  as  collateral  security, 
and  had  subsequently,  without  the  consent 
of  the  pledgor,  compfomiscd  it  by  receiving 
the  one  half  thereof  from  the  maker,  it  was 
held  that  the  bank  was  bound  to  credit  the 
pledgor  with  only  the  amount  received  upon 
compromi.se,  upon  proof  that  tlie  compromise 
was  advantageous,  and  that  the  maker  was 
insolvent,  and  unable  to  pay  the  balance ; 
and  the  general  rule  was  laid  down  which 
was  announced  in  the  cases  last  above  cited. 
If  the  pledgee  of  the  note  of  an  insolvent 
maker  may  surrender  it  upon  a  compromise 
for  one  dollar  without  being  made  liable  for 
more  than  he  receives,  upon  what  conceiv- 
able principle  can  a  pledgee  be  held  for  the 
fac^  value  of  a  worthless  note  by  surrender- 
ing it  without  any  consideration  whatever? 
If  one  intrusted  with  a  note  as  agent,  or 
holding  it  as  pledgee,  loses  it  by  his  care- 
lessness, or  even   willfully  destroys  it,  he 


can,  in  an  action  against  him  by  the  prin- 
cipal or  pledgor,  be  held  liable  only  for  the 
value  of  the  note.  If  Garrison  haA  broken 
into  the  plaintiff's  safe  and  taken  these  notes> 
without  any  ri^ht  whatever,  in  an  action 
for  their  conversion  the  plaintiff  could  have 
recovered  against  him  as  damages  only  the 
actual,  not  the  face,  value  of  tiie  notes.  I 
need  go  no  further.  Other  illustrations  are 
not  needed.  Our  attention  has  been  called 
to  no  case  in  law  or  equity  which  upholds 
the  plaintiff's  contention  as  to  these  notes. 
I  should  be  greatly  surprised  to  find  any, 
and  do  not  believe  there  are  any.  I  have  as- 
sumed, without  a  careful  examination  of 
the  defendants'  objections  to  the  notes,  that 
they  were  valid,  and  properly  issued  by  the 
company  for  their  full  amount.  I  have  also 
assumed,  without  examining  the  matter,  that 
upon  this  record  we  must  hold  against  the 
ox)ntention  of  the  defendants  that  the  second 
mortgage  bonds  took  the  place  of  the  note* 
given  for  them,  and  were  held  in  their  stead 
as  collateral  security. 

Statements  made  upon  the  argument  by 
the  counsel  for  the  appellants  render  it  un- 
necessary for  us  to  consider  any  other  objec- 
tions to  the  judgment,  and  for  the  reasons 
stated  the  judgmeut  sfiould  be  rerersed.  and 
new  trial    granted,  costs  to  abide  the  event. 

All  concur;  Gray»t/.,  in  result. 
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Louis  KAUFPMAN.  Appt.. 

V. 

Joseph  MAIER  et  al.,  Respts. 

m  Cal.  289.) 

1.  The  appellate  court  Is  not  limited 
upon  appeal  ft*om  an  order  grwknUng 
a  new  trutl  to  an  ezduslTe  consldera- 
Uon  of  the  oprounds  upon  which  the  new 
trial  was  allowed  altbouirh  all  other  grounds  re- 
lied on  were  distinctly  overruled:  but  all  the 
grounds  embraced  in  the  motion  excepting:  an 
allegation  of  Insulficiency  of  evidence  to  justify 
the  verdict,  will  be  examined  and  the  order  sus- 
tained if  justified  by  any  of  them  irrespective  of 
the  ones  mentioned  by  the  trial  court. 


8.  A  master  Is  not  liable  to  his  servant 
for  Injuries  received  by  the  latter  In 
attempting  to  remove  a  towel  from  a 
shaft  with  which  bis  service  was  in  no  way 
connected,  where  he  had  hung  it  for  his  own  con- 
venience to  get  it  out  of  his  way,  while  engaged 
in  the  performance  of  his  duties,  where  the  shaft 
was  not  designed  for,  and  the  master  could  not 
have  contemplated,  such  use,  although  the  eon- 
struction  of  the  shaft  was  defective. 

8*  The  motives  which  prompted  a  serv- 
ant to  Infbrm  the  foreman  about  the 
condition  of  machinery  as  well  as  his  opin- 
Ions  concerning  it  are  immaterial  upon  the  ques- 
tion of  the  master's  liability  to  another  servant 
for  injuries  caused  by  it. 

4*   The  opinion  of  an  expert  cannot  be 


"SOTiL—lAabUttv  of  mtuter  for  injuries  caused  b\i 
defects  in  macMntrv  while  used  for  a  purpose  not 
emUenvpioted. 

In  Felch  v.  Allen,  96  Mass.  57IS,  cited  in  the  prin- 
cipal case,  the  servant  used  a  defective  elevator 
for  a  purpose  for  which  it  was  not  designed  or  in- 
tended, and  it  was  held  that  there  could  be  no  re- 
covery. 

In  Gahill  v.  Hilton,  9  Cent.  Rep.  256, 106  N.  Y.  512, 
the  plaintiff  was  injured  while  standing  on  a  lad- 
der attempting  to  repair  machinery.  One  of  the 
grounds  on  which  the  right  to  recover  was  denied 
was  that  there  was  no  proof  that  the  ladder  had 
been  designed  for  the  use  to  which  the  plaintiff 
put  it. 

An  employer  is  not  liable  for  injury  to  an  em- 
ploy6  caused  by  the  latter^s  contributory  negli- 
gence and  his  use  of  an  elevator  for  a  purpose  un- 
authorized by  tlie  employer,  although  he  failed  to 
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provide  the  safeguards  for  the  elevator  shaft  re- 
quired by  statute.  Ouenther  v.  Lockhart^  4D  X.  Y. 
8.  U.  942, 16  N.  Y.  Supp.  717. 

An  employe  in  a  flouring  mill  who  is  injured 
while  climbing  upon  a  spout  which,  under  his 
weight,  gives  way  and  precipitates  his  arm  into  a 
set  of  cog-wheels,  cannot  recover  against  the  mill- 
o¥mer  for  the  injury,  where  the  spouting  did  not 
give  way  because  of  any  defect  in  Its  construction* 
but  only  because  of  its  being  used  b}*  plaintiff  for 
a  purpose  and  in  a  manner  for  which  it  was  not 
designed,  especially  where  the  same  spouting  had 
previously  given  way  under  his  weight.  Schmidt 
V.  Leistekow,  6  Dak.  366. 

The  court,  said  that  the  defendant  ''was  not 
bound  to  anticipate  that  the  spouting  running 
through  the  different  stories  of  his  mill,  for  the 
purpose  of  passing  grain  and  mill  stuffs  from  one 
place  to  another,  would  be  used  by  one  familiar 
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upon  the  question  whether  or  not  It  Is 
dangrerous  for  a  revolving  shaft  with  a  rough 
surface  to  project  into  a  room  where  there  are 
workmen  who  may  come  in  contact  with  it;  nor 
can  it  be  taken  as  to  the  relative  danger  which 
would  attend  the  removal  of  a  towel  from  such 
shaft  in  comparison  with  one  having  a  smooth 
surface. 

K.  The  court  caAnot  properly  ehari^e 
the  jury  that  the  statements  of  a  witness  :is  to 
\-erbai  admissions  of  another  should  be  received 
with  caution  under  a  constitutional  provision 
that  Judges  ^^shall  not  charge  Juries  with  respect 
to  matters  of  fact." 

(April  2, 1800.) 

APPEAL  by  plaiotiflf  from  a  judgmeDt  of  the 
Superior  Court  for  Los  Angeles  County, 
in  favor  of  defendants,  in  an  action  brought 
to  recover  damasfes  for  personal  injuries  al- 
leged to  have  resulted  from  del^ndants'  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Biaz  Loewenthal,  George  J. 
Dennis  and  J.  L.  Murphey,  for  appellant: 

There  is  not  as  a  matter  of  law  contributory 
negligence  where  a  servant,  not  having  the 
control  or  supervision  of  a  shaft  which  unnec- 
essarily and  negligently  is  permitted  bv  a  mas- 
ter to  protrude  into  the  apartment  where  the 
servant  is  at  work,  the  shaft  being  in  a  dan- 
gerous condition,  which  fact  is  unknown  to 
the  servant  and  known  to  the  master,  for  the 
purpose  of  more  efficiently  doing  his  work, 
places  a  towel  which  he  carries,  as  all  servantJ9 
in  his  work  do,  upon  the  shaft  under  which  be 
is  at  work  while  such  shaft  is  not  in  motion, 
and  when  the  shaft  is  sel  in  motion  without  the 
customary  notice  or  order,  apprehending  pos- 
f:ible  danger  from  continuing  his  work  under 
the  shaft  now  revolving  with  the  towel  hung 
upon  it,  he  thinks  it  better  in  the  hurry  of 
work  carefully  to  slip  the  towel  from  the  shaft 
rather  than  to  cause  the  stopping  of  all  the 
machinery,  and  in  the  attempt  is  injured —not 
because  he  placed  the  towel  on  a  stationary 
shHft,  nor  because  be  attempted  to  take  it  from 
a  revolving  shaft,  but  because  the  e<ige  of  the 
shaft  itself  was  in  such  a  jagged  and  splintered 
condition  that  owing  thereto  the  injury  was 
inevitable. 

Magee  v.  North.  Pacific  Coast  R.  Co.  78  Cal. 
480;  Colbert  v.  Rankin,  72  Cal.  197;  Say  ward 
V.  Carlson,  1  Wash.  29:  8ioux  City  dh  P.  R. 
Co,  V.  Stout,  84  U.  8.  17  Wall.  657,  21  L.  ed. 


745;  Tetherow  v.  St,  Joseph  dh  D.  M.  R.  Co.  98 
Mo.  74;  Barry  v.  Hannibal  dt  St.  J.  R.  Co.  98 
Mo.  ^2;  Ingerman  v.  Moore,  90  Cal.  410. 

The  risks  of  the  business  did  not  cause  the 
loss  in  this  case;  it  is  the  danger  to  which  the 
business  is  exposed  by  permitting  this  unneces- 
sary shaft  to  remain  at  the  place  where  piaiu- 
tilf  must  work  without  proper  safeguards. 

Negligence  of  the  defendants  was  gross  in 
omitting  all  appliances  for  safety  io  a  situation 
absolutely  of  great  and  needless  exposure  to 
injury. 

The  master  is  bound  to  inform  his  servants 
of  facts  within  his  knowledge  affecting  the 
safety  of  the  servant  in  the  service  to  be  i)er- 
formed,  when  the  latter  is  ignorant  of  the 
facts. 

Nadau  v.  White  Riter  Lumber  Co.  76  Wis. 
120;  BaxUr  v.  Roberts.  44  Cal.  187,  18  Am. 
Rep.  610;  Coombs  v.  New  Bedford  Cordage  Co. 
102  Mass.  573,  8  Am.  Rep.  506;  O'Connor  v. 
Adams,  120  Mass.  427;  McGowan  v.  La  Platte 
Min.  dk  Smelt.  Co.  8  McCrary,  898;  i^ith  v. 
Oxford  Iron  Co.  42  N.  J.  L.  467,  86  Am.  Rep. 
585;  Strahlendorf  v.  Rosenthal,  80  Wis.  675; 
Kranz  v.  I^ng  Island  R.  Co.  128  N.  Y.  L 

The  master,  whether  a  corporation  or  an  in- 
dividual, is  bound  to  furnish  its  employes  safe 
materials  and  structures.  The  employe  has 
the  right  to  presume  that  the  master  has  dis- 
charged this  obligation. 

Beeson  v.  Oreen  Mountain  Min.  Co.  57  Cal. 
29. 

The  servant  only  takes  risks  of  what  are 
called  "seen  dangers."  If  the  master  knows 
or  ought  to  know  of  defects  in  the  machinery 
where  he  sets  his  servant  to  work,  it  is  his 
duty  to  inform  the  servant,  and  if  he  fails  in 
this  duty,  he  will  be  liable  for  any  injury  that 
may  result  from  such  failure. 

2  Thomp.  Neg.  980;  Deering.  Nee.  197; 
Wood.  Mast.  &  g.  §  849;  Buzzell  v.  Laconia 
Mfg.  Co.  48  Me.  113,  77  Am.  Dec.  223. 

It  is  also  the  duty  of  the  master  to  furnish 
a  reasonably  safe  place  for  his  servant  to  work 
in,  and  if  he  fails  to  perform  this  duty  be  will 
be  liable  for  any  injury  that  may  result  there- 
from. 

Kranz  v.  Long  Island  R.  Co.  and  Nadau  v. 
White  River  Lumber  Co.  supra;  Atlanta  Cot- 
ton Factory  Co.  v.  Speer,  69  Ga.  137,  47  Am. 
Rep.  750:  Fairbanks.  Uaeutzsche,  73  III.  286; 
Hill  V.  Gust,  56  Ind.  45;  Coombs  v.  New  Bed- 
ford Cordage  Co.  102  Mass.  572,  3  Am.  Rep. 
506;  O'Connor  v.  Adams,  120  Mass.  427;  Sioo- 


with  the  purpose  for  which  they  were  deeiffned 
and  used  to  bear  his  weight,  or  serve  in  the  office 
of  a  ladder,  floor,  or  platform. 

Ill  Durgraa  v.  Munson,  9  Allen,  306,  85  Am.  Dec. 
771),  the  defect  In  an  entrinc,  which  was  allejired  as 
the  cause  of  the  piaintiff^s  injury,  was  the. insuffi- 
ciency of  the  brake  to  prevent  the  engine  from 
runnlnff  off  while  it  was  turned  on  the  turn-table. 
It  was  held  that  the  trial  court  should  have  per- 
mitted the  defendant  to  show  that,  before  the  ac- 
cident, instructions  had  been  given  to  the  engineers 
to  have  the  wheels  of  their  engines  "chocked^*  while 
turning  on  the  turn-table,  and  that  the  accident 
occurred  by  failure  of  some  servant  of  the  com- 
pany to  obey  Instructions.  Said  Hoar,  J.:  "The 
defects  of  the  engine  in  the  abstract  were  not  the 
gist  of  the  plaintiff's  complaint;  but  its  defects  at 
the  time  and  for  the  service  in  which  the  defend- 
ant allowed  it  to  be  used  when  it  ran  on  to  the 
18  L.  R.  A. 


plaintiff.  If  it  were  fit  and  sufficient  for  use  in  the 
manner  in  which  the  defendant  then  allowed  it  to 
be  used,  its  insufficiency  for  other  service,  at  other 
times,  would  not  concern  the  plaintiff.  Now,  it  is 
plain  that  a  machine  may  be  safe  and  Ut  for  one 
use  when  it  is  not  for  another.  To  put  an  extreme 
case,  by  way  of  Illustration:  Suppose  the  defend- 
ant had  a  worn-out  engine,  unfit  for  any  service, 
and  he  had  given  orders  that  it  should  not  be  run 
at  alU  yet  some  workman  had,  without  his  knowl- 
edge, undertaken  to  run  it;  could  the  master  be 
held  responsible  to  the  fellow  servant?  Suppose  a 
car  that  was  not  fit  to  run  with  steam  power  was 
kept  for  use  only  when  drawn  by  horses:  or  an  en- 
gine which  had  not  the  proper  appliances  for  a  lo- 
comotive, was  employed  solely  as  a  stationary  en- 
gine; would  an  unauthorized  change  of  the  use 
make  the  master  liable?**  A.  P.  W. 
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bwla  V.  Ward,  40  Micb.  420;  Corcoran  v.  Hoi- 
brook,  59  N.  Y.  517.  17  Am.  Rep.  869;  Honor 
V.  Albrighton,  98  Pa.  475;  Hnlehan  v.  Green 
Bay  d:  M.  Canal  Co,  58  Wis.  819. 

The  servant  has  the  right  tojpresume.  in  the 
absence  of  notice  to  the  contrary,  and  except 
as  to  matters  that  come  within  the  range  of 
his  own  peculiar  skill,  that  the  master  will 
perform  the  duty  imposed  upon  him  of  fur- 
nishing proper,  adequate,  and  perfect  imple- 
ments and  appliances  necessary  for  the  per- 
formance of  any  duty  required  of  the  servant. 

Qiimn  v.  Pacific  R.  Co,  46  Mo.  163,  2  Am. 
Kep.  497;  Kaxn  v.  i^ith,  89  N.  Y.  375. 

u  the  shaft  was  dangerous,  and  the  accident 
and  condition  and  position  of  it  show  it  to  have 
been  so,  it  should  have  been  boxed  or  cut  off. 

Sioux  City  4b  P.  R.  Co.  v.  Stout,  84  U.  8.  17 
Wall.  657,  21  L.  ed.  745;  NadauY.  White  River 
Lumber  Co,  76  Wis.  120. 

Mewrs,  Hatton  &  SwaAwiek  and  Chap- 
■nan  &  Hendrieky  for  respondents: 

The  master  is  not  liable  for  the  Injuries  of 
the  employ^  if  the  latter  knew  or  had  means 
of  knowledge  of  the  defects  of  the  machinery, 
and  of  the  dangers  and  risks  likely  to  result 
from  its  use. 

Sanborn  v.  Madera  Flume  &  T,  Co,  70  Cal. 
261;  Murphy  v,  Greeley,  5  New  Eng.  Rep. 
751,  146  Mass.  196;  Palmer  v.  Harrieon,  57 
Mich.  182;  Delaware  Iron-Ship  Bldg.  A  L, 
W<n'lc»yr.  NuUaU,  11  Cent.  Rep.  662,  119  Pa. 
149;  Little  Rock,  M,  R,  <ft  T.  R,  Co.  v.  Let- 
erett,  48  Ark.  Z^\fSappenfi^ld  v.  Main  Street 
A  A.  P.  R.  Co.  91;Cal.  48;  State  v.  Kepper,  65 
Iowa,  747. 

If  the  circumstances  are  such  that  the  serv- 
ant could  not,  if  he  exercised  his  reason,  but 
know  of  the  danger,  or  if  the  dan^r  is  such 
as  to  suggest  itself  to  a  man  of  ordinary  intel- 
ligence, he  must  know  it,  and  he  must  ^vem 
himself  with  the  prudence  which  the  circum- 
stances require  if  he  undertakes  the  service  at 
all. 

Nelson  v.  Allen  Paper  Car- Wheel  Co.  29 
Fed.  Rep.  840. 

Where  the  negligence  relied  on  consists  of 
defective  machinery,  the  question  is  as  to  the 
fitness  of  the  machinery  for  the  purposes  for 
which  it  was  intended,  and  its  fitness  for  other 
uses  is  wholly  immaterial. 

Durgin  v.  Mumon,  9  Allen,  897,  86  Am. 
Dec.  770;  Hickey  v.  Taaffe,  7  Cent.  Rep.  72, 
105  N.  Y.  26. 

When  the  plaintiff  applied  the  defendants' 
machinery  to  purposes  for  which  it  was  never 
intended  by  them,  but  was  making  use  of  it 
for  his  own  purpose,  he  assumed  the  entire 
risk  himself,  and  the  negligence  of  the  defend- 
ants became  of  no  consequence  whatever. 

Fetch  V.  Allen,  98  Mass.  572. 

The  contributory  negligence  of  the  plain- 
tiff is  such  that  he  could  not  recover. 

Cahill  V.  Hilton,  9  Cent.  Rep.  255,  106  N. 
Y.  512;  Cunningham  v.  Chicago,  M.  db  St.  P. 
R.  Co.  17|Fed.  Rep.  882. 

Harrison*  </.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  brought  this  action  against 
the  defendants  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
their  negligence.     He  was  in  their  employ 

18  L.  R.  A. 


at  the  time  of  the  injury,  and  the  negligence 
charged  upon  them  was  their  permitting  the 
shaft  of  a  wheel  to  protrude  into  the  room 
where  he  was  at  work,  by  reason  of  which 
his  sleeve  was  caught  upon  the  jagged  end 
of  the  shaft,  causing  him  to  be  carried  around 
it,  whereby  his  arm  w»is  so  injured  as  to  re- 
quire amputation.  The  plaintiff  recovered 
judgment  in  the  court  below,  and  a  new  trial 
was  granted  upon  the  motion  of  the  defend- 
ants, and  from  this  order  the  plaintiff  has 
appealed.  In  their  statement  upon  the  motion 
for  a  new  trial  the  defendants  have  assigned 
various  errors  of  law  on  the  part  of  the  court, 
as  well  as  many  particulars  in  which  the 
evidence  is  claimed  to  be  insufficient. 

1.  In  its  order  granting  a  new  trial  the 
court  included  the  following  as  a  part  there- 
of, viz.  :  "The  new  trial  is  hereby  granted 
upon  the  following  ground  specifically,  and 
upon  no  other  ground  or  grounds,  no  error 
being  by  this  court  deemed  to  have  occurred 
at  the  trial  on  account  whereof  a  new  trial 
should  be  granted  to  defendants,  except  such 

?;round  above  referred  to,  which  ground  is  as 
ollows,  to  wit :    The  court  erred  in  denying 
defendant's  motion  for  a  nonsuit,  which* mo- 
tion should  have  been  granted  on  the  sole 
ground  that  the  placing  of  the  towel  on  the 
shaft,  as  shown  by  the  evidence,  constituted 
such  contributory  negligence  on  his  part  as  to 
preclude  him  from  recovering  in  this  action. 
On  all  other  grounds  embraced  in  said  mo- 
tion save  said  'ground  aforesaid,  said  motion 
for  a  new  trial  is  denied.  **   The  proposition  of 
the  appellant  that  this  court  is  limited  upon 
this  appeal  to  a  consideration  of  the  grounds 
specified  in  the  order  granting  the  new  trial 
is  untenable.     A  party  has  the  right  to  move 
for  a  new  trial  upon  any  or  all  of  the  grounds 
permitted  by  the  statute  ;  and,  if  the  record 
on  which  his  motion  is  based  discloses  more 
than  one  ground  for  which  a  new  trial  should 
be  granted,  the  court  cannot,  by  stating  in 
its  order  that  the  motion  is  granted  upon  one 
ground  only,  and  denied  upon  the  others, 
deprive  the  other  party  of  the  right  to  a  re- 
view by  this  court  of  the  entire  record.     The 
action  of  the  court  below  is  limited  to  grant-' 
ing  or  refusing  a  new  trial,  and,  excepting 
those  cases  in  which  it  is  justified  in  limit- 
ing the  new  trial  to  one  or  more  designated 
issues,  the  effect  of  an  order  granting  a  new 
trial  is  to  place  the  cause  in  the  position  it 
held  before  any  trial  had  been  had.     Upon  an 
appeal  from  that  order  this  court  will  review 
the  entire  record  upon  which  the  order  was 
based,  and,  if  there  be  found  any  error  in  the 
record  which  would  have  justified  the  court 
in  making  the  order,  the  order  will  be  af- 
firmed, upon  the  same  principles  that  an  or- 
der sustaining  a  demurrer  to  a  defective  com- 
plaint will   be  sustained,  even  though  the 
f ground  upon  which  the  trial  court  sustained 
t  may  be  held  untenable.    A  motion  for  a 
new  trial  is  a  proc^tnling  of  the  nature  of  a 
new  action,  wherein  the  statement  or  bill  of 
exceptions  corresponds  to  the  complaint,  and 
the  specifications  of  error  to  a  demurn*r  there- 
to, and  the  action  of  the  trial  court  in  sustain- 
ing the  motion  is  to  t)e  treated  on  the  same 
principles.      If  there  be  any  grounds  upon 
which  its  action  can  be  upheld,  the  order  will 
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lie  sustained,  irrespective  of  the  particular 
ground  given  by  that  court,  whether  in  an 
opinion  or  by  a  statement  in  the  order  itself. 
A  contrary  rule  might  work  great  injustice, 
if  a  new  trial  is  granted,  the  lormer  decision 
is  set  aside,  and  the  party  whose  motion  has 
prevailed  is  not  ^aggrieved,"  and  has  no 
ground  for  an  appeal.  By  the  order  grant- 
ing the  new  trial  the  judgment  is  vacated, 
and  the  cause  is  in  the  same  condition  as 
when  the  issues  were  joined.  But  if.  upon 
an  appeal  from  that  order,  the  action  by  this 
court  is  liniited  to  a  review  of  merely  the 
ground  designated  by  the  lower  court,  and 
that  ground  should  be  held  insufficient,  the 
moving  party  would  be  deprived  of  the  new 
trial  to  which  the  record  might  show  that  he 
is  manifestly  entitled.  This  rule  has  a  lim- 
itation in  cases  where  one  of  the  grounds 
npon  which  the  new  trial  is  sought  is  the 
insufficiency  of  the  evidence  to  justify  the 
verdict  or  decision.  If  in  such  a  case  the 
trial  court  in  its  order  granting  a  new  trial 
excludes  this  as  a  ground  of  its  action,  by 
direct  language,  and  the  record  shows  that 
there  was  a  conflict  of  evidence,  this  court, 
upon  the  same  principles  that  cause  it  to 
affirm  an  order  granting  or  denying  a  new 
trial  upon  that  ^ound,  will  accept  the  con- 
clusion of  the  trial  court,  and  not  re  examine 
the  evidence. 

%.  The  plaintiff  w^as  employed  in  the  malt- 
room,  and  at  the  time  of  the  injury  was  en- 
gaged in  cleaning  the  elevator, — an  endless 
belt,  with  buckets  attached  thereto,  for  carry- 
ing the  malt  from  this  room  to  the  upper 
portion  of  the  building.  This  elevator  passed 
into  a  hopper  about  a  foot  in  depth  below 
the  surface  of  the  floor,  into  which  the  malt 
was  shoved  in  order  that  it  might  be  taken 
up  by  the  buckets  attached  to  the  elevator, 
and  was  carried  around  a  wheel,  whose  shaft, 
an  inch  and  a  half  in  diameter,  and  abouijsix 
feet  above  the  floor  of  the  room,  projected 
into  the  room  about  eighteen  inches  beyond 
the  timbers  upon  which  it  rested.  The  end 
of  the  shaft  had  been  battered  by  hammering, 
so  that  it  had  a  crown  a  littfe  larger  than 
the  shaft  itself,  with  its  edges  jagged  and 
rough.  On  this  day,  after  the  malt  that  had 
been  spread  upon  the  floor  had  been  all  car- 
ried to  the  upper  part  of  the  building,  the 
plaintiff  commenced  to  clean  the  elevator, 
and,  having  an  endless  towel  upon  his  shoul- 
der which  impeded  him  in  his  work,  he 
threw  it  over  the  projecting  end  of  the  shaft, 
and  went  across  the  room  to  ^t  a  broom. 
After  he  left,  the  engine  started,  and  on  his 
return  he  saw  the  towel  going  around  with 
the  shaft,  and  as  he  was  to  work  directly 
under  the  shaft,  thinking  that  the  towel  in 
its  movements  might  interfere  with  his  work, 
be  attempted  to  remove  it,  and  in  so  doing 
was  in  some  way  caught  by  the  shaft,  and 
unstained  the  injurjr  complained  of.  At  the 
<:Iofle  of  the  plaintiff^s  case  the  defendants 
asked  for  a  noDBuit,  upon  the  ground  that  the 
evidence  showed  that  the  injury  was  not  the 
reraicofanj  negligence  on  their  part,  but 
retailed  solely  from  an  act  of  the  plaintiff 
unconnected  Vith  his  employment.  The 
plaintiff's  right  to  recover  from  the  defend- 
ants for  injuries  received  by  him  from  de- 


fective  machinery  depends  upon  the  negli- 
gence of  the  defendants  in  respect'  to  tlie 
machinery  upon  which  he  was  employed  to 
work,  and  cannot  be  maintained  by  showin^r 
negligence  on  their  part  in  reference  to  other 
machinery  with  which  his  employment  had 
no  connection,  unless  such  machinery  was  in 
some  way  incidental  to  the  service  in  which 
he  was  engaged.  The  fact  that  certain  ma- 
chinery furnished  by  an  employer  is  defective 
does  not  furnish  a  basis  for  recovery  for  an 
injury,  unless  that  machinery  is  the  proxi- 
mate cause  of  the  injury.  The  negligence 
for  which  the  employer  is  held  responsible  is 
his  failure  to  supply  his  employ^  with  suit- 
able machinery  tor  the  service  for  which  he 
is  employed  ;  but,  if  that  machinery  is  suffi- 
cient, it  is  no  ground  of  action  that  other 
machinery,  not  furnished  for  his  service,  is 
defective,'  or  that  the  employ^  makes  use  of 
the  machinery  which  is  furnished  him  in  a 
mode  unauthorized  by  his  employment,  or 
for  a  purpose  not  contemplated  by  the  em- 
ployer. **If  the  servants  undertake  to  use 
machinery  or  instruments  for  purposes  for 
which  they  were  not  designed,  and  for  which 
the  employer  had  no  reason  to  suppose  they 
would  be  used,  it  is  their  own  fault  or  folly 
if  harm  comes  from  it."  Fleleh  v.  Allen,  \iH 
Mass.  575. 

The  act  of  the  plaintiff  in  hanging  the 
towel  upon  the  sliait  had  no  connection  with 
the  service  for  which  he  was  employed,  but 
was  an  act  done  by  him  for  his  own  con- 
venience, and  in  which  he  voluntarily  se- 
lected the  means  by  which  he  would  subserve 
that  convenience.  The  projecting  shaft  was 
not  a  part  of  the  machinery  with  which  his 
service  was  connected,  and  was  never  in- 
tended for  the  use  to  which  he  applied  it. 
Even  if  its  condition  was  such  that  the  de- 
fendants would  have  been  liable  for  an  injury 
sustained  by  one  of  their  employes  in  case* 
he  hlid  accidentally  come  in  contact  with  it 
while  engaged  in  the  service  for  which  he 
was  employed,  that  condition  does  not  estab- 
lish any  negligence  on  their  part  towards  the 
plaintiff  in  the  present  case.  The  plaintiff 
was  not  injured  by  any  accidental  contact 
with  it  while  engaged  in  his  employment, 
but  his  injury  was  the  result  of  an  unauthor- 
ized act  of  his  own,  which  he  did  for  his 
own  convenience,  and  at  his  own  risk.  He 
was  looking  for  a  place  on  which  to  hang  his 
towel,  and,  seeing  this  projection,  availed 
himself  of  it  as  being  the  most  convenient. 
The  defendants  cannot  be  held  liable  for  the 
injury  received  in  taking  it  off,  any  mon* 
than  if  he  had  thrown  it  across  a  saw,  or 
hung  it  upon  a  sharp  hook,  and  been  injured 
in  its  removal.  Not  being  under  the  neces- 
sitv  of  making  use  of  the  shaft  for  any  pur- 
pose connected  with  his  employment,  what- 
ever risk  attended  his  selection  of  it  for  his 
own  purposes  was  a  risk  assumed  by  himself. 
As  his  selection  of  it  as  a  place  on  which  to 
hang  his  towel  could  not  have  been  contem- 
plated by  the  defendants,  they  were  under 
no  obligation  to  make  it  suitable  for  that 
purpose,  and  cannot  be  held  liable  for  the  in- 
jury sustained  therefrom.  See  Pennsylmnia 
Co.  V.  Lynefi,  90  111.  383;  Pittf^rg  dk  C.  R. 
Co.  V.  Sentmeyer,  92  Pa.  276,  37  Am.   Rep. 
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684 ;  Union  Par.  It  Ok  v.  E^Uh,  *M  Kan.  736 ; 
CahillY.  union,  106  N.  Y.  512,  9  Cent.  Rep. 
255 ;  Jenney  Electric  JAght  dt  Pmrer  Co.  v. 
Murphy,  115  Ind.  571 :  ^7.  Jjuuia  Holt  d  Iron 
Co.  V.  Burke,  12  111.  App.  369;  Sbearm.  & 
Redf.    Xeg.    §  207.  . 

The  proximity  of  the  shaft  to  the  place 
where  he  was  working  wa.s  but  an  incident, 
and  does  not  affect  the  liability  of  the  de- 
fendants. That  proximity  doubtle&s  deter- 
mined his  selection  of  it  as  the  place  on 
which  to  hang  the  towel ;  but  as  this  was  a 
use  of  the  shait  never  intende<l  by  the  defend- 
ants, its  selection  by  him  for  such  use  cannot 
render  them  liable  for  the  injury  any  more 
than  if  it  had  been  at  the  end  of  the  room  op- 
posite to  the  place  in  which  be  was  at  work. 
When,  therefore,  it  appeare<l  from  the  testi- 
mony of  the  plaintiff  that  the  injury  received 
by  him  resulted  from  his  voluntary  act,  un- 
connected with  the  service  for  which  he  was 
employed,  the  court  should  have  granted  the 
nonsuit  asked  by  the  defendants,  and  its  order 
granting  a  new  trial  for  the  error  committed 
in  refusing  this  motion  must  be  aHirmed. 

3.  For  the  purpose  of  showing  that  the  de- 
fendants had  knowledge  of  the  character  of 
the  shaft,  the  witness  Geiger  was  allowed  to 
testify  that  previous  to  the  injury  to  the  plain- 
tiff he  had  informed  the  foreman  Geisner,  of 
its  character.  He  wjis  then  asked  ''What 
miule  ^ou  tell  August  Geisner?"  to  which 
objection  was  made  by  the  defendants.  The 
court  reserved  its  ruling  upon  the  objection, 
and  allowed  the  witness  to  answer,  who  s:iid  : 
'*  t  told  Gk'isner  that  the  shaft  was  of  no  value 
there,  and  it  should  be  cut  off;  and  it  was 
said  then  that  I  had  nothing  to  say  about' it, 
and  it  was  left  as  of  yore.  As  foreman,  it  was 
Geisner*s  business  to  look  out  and  do  what 

,  was  stated  to  him,  but  nothing  was  done 
there.  He  was  the  head  man  in  the  malt- 
house."  After  the  answer  had  been  given, 
the  court  overruled  the  objection  to  the  ques- 
tion, and  allowed  the  testimony  to  remain. 
The  reason  for  permitting  this  witness  to  give 
testimony  of  what  he  had  told  Geisner  was 
merely  that  the  knowledge  of  the  defendants 
concerning  the  condition  of  the  shaft  might 
l)e  shown  as  a  fact  from  which  their  negli- 
gence could  be  inferred,  but  the  motives 
which  prompted  the  witness  to  inform  the 
foreman,  as  well  as  the  opinions  of  the  wit- 
ness concerning  the  shaft  were  immaterial, 
and  should  not  have  Ix^en  allowed  in  evi- 
<lence. 

4.  A  witness  (Ekman)  having  been  shown 
to  hv  a  machinist,  and  conversant  with  ma- 
<'liinery.  was  asked  the  following  question: 
*'  QueMion.  If  that  shaft  on  the  end  had  been 
])()unded  or  battered,  or  was  in  a  battered  or 
splintered  condition, — that  is,  having  some- 
thing in  the  nature  of  a  crown,  that  made 
it  wider  there  than  it  was  in  further,  nearer 
the  wall, — would  that  make  it  dangerous  or 
not?"  to  which  he  answered  :  ""  An*in^r.  If 
the  shaft  was  battered  or  split  or  splinti^red, 
in  motion  it  would  l)e  dangerous."  Also  the 
following  question:  "^  Q.  If  this  shaft  was 
smooth,  and  a  towel  had  been  hung  upon  it, 
and  it  in  motion,  would  there  be  any  danger 
in  drawing  that  towel  off?"  to  which  he 
answered :    "  A.  If  the  shaft  is  smooth,  and 
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I  the  towel  hung  on  the  shaft  in  motion,  it 
!  would  not  be  dangerous  to  take  it  off.  If  the 
shaft  were  not  smooth,  it  is  likely  to  come 
in  contact  with  clothing,  and.  if  it  comes  in 
contact  w^itb  clothing,  will  certainly  wind 
the  clothing  up. "  Another  witness  (Johnson) 
was  asked  :  **  Q.  What  is  your  opinion  as  to 
whether  a  shaft  protruding  about  eighteen 
inches,  at  the  height  mentioned  by  him,  into 
a  room  where  workmen  are  working,  against 
which  they  might  come  in  contact,  if  the 
surface  of  the  same  is  jagged,  rough,  and 
broken,  — whether  it  is  dangerous  or  not ;"  to 
which  he  answered  :  **  A.  It  is.  Q.  Why  is 
it  so?  /i.  It  is  very  likely  to  catch  the  cloth- 
ing of  the  operator."  These  questions  were 
objected  to  by  the  defendants  upon  the  ground 
that  they  were  incompetent,  irrelevant,  and 
immaterial,  and  not  a  subject  of  expert,  testi- 
mony ;  but  their  objections  were  overruled. 
The  court  erred  In  not  excluding  this  testi- 
mony. An  answer  to  the  questions  did  not 
involve  the  knowledge  of  any  science  or  art, 
and  was  not  the  subject  of  testimony  by  an 
expert  in  machinery.  The  facts  sought  to  Ixi 
shown  by  the  questions  did  not  involve  a 
knowledge  of  the  construction  or  working  of 
machinery,  or  in  any  respect  depend  upon 
such  knowledge.  \Vhether  it  is  dangerous 
for  a  shaft  with  a  rough  surface  or  end  to  pro- 
ject into  a  room  where  there  are  workmen  who 
may  come  into  contact  with  it,  is  not  in  any 
case  to  be  determineil  by  expert  testimony, 
but  depends  in  every  instance  upon  the  cir- 
cumstances of  the  particular  case,  and  must 
Ik*  determined  by  the  jury  from  all  the  facts 
of  that  case.  W^hcther  a  towel  can  be  safely 
taken  from  a  smooth,  revolvin&r  shaft  is  a  mat- 
ter of  common  observation,  and  is  not  to  l)e 
determined  by  one  who  is  an  expert  in  ma- 
chinery, any  more  than  by  an  expert  in  any 
other  branch  of  knowledge.  Such  questions 
are  to  be  determined  by  the  jury  themselves, 
either  from  their  own  experience  in  matters 
of  common  observation,  or  from  all  the  evi- 
dence in  the  case,  and  cannot  be  asked  of 
witnesses,  even  if  such  witnes.ses  are  experts 
in  some  particular  art  or  science.  Siipf)entitl(f 
v.  .}fmn  Streets  A.  P.  M.  Co.  91  C'al.  60.*  If 
the  court  permits  the  jury  to  he  influenced  by 
the  judgment  of  such  witnesses,  it  deprives 
the  litigants  of  their  right  to  have  the  jury 
render  its  veniict  upon  the  facts  in  the  vh^. 
and  to  this  extent  substitutes  the  judgment  of 
the  expert  for  what  should  be  the  judgment 
of  the  jury. 

5.  Evidence  was  given  at  the  trial  tending 
to  show  that  shortly  after  the  injury  the 
plaintiff  had  made  statements  to  the  effect 
that  it  was  the  result  of  his  own  fault,  and 
that  the  accident  had  been  brought  about  by 
a  different  cause  from  that  shown  at  the  pres- 
ent trial.  In  its  instructions  to  the  jury  the 
court  said  :  "The  court  instructs  the  "jury 
that,  although  parol  proof  of  the  verbal  ad- 
missions of  a  party  to  a  suit,  when  it  anpears 
that  the  admissions  were  understand ingly  and 
delil)erately  made,  often  afford  satisfactory 
evidence,  yet  as  a  general  rule  the  statements 
of  the  witnesses  as  to  the  verbal  admissions 
of  a  party  should  be  received  by  the  jury  with 
great  caution,  as  that  kind  of  evidence  is  sub- 
ject to  much  imperfection  and  mistake.     The 
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p:irty  himself  may  have  been  misinformed,  or 
may  not  have  clearly  expressed  his  meaning  or 
the  witness  may  have  misunderstood  him ;  and 
it  frequently  happens  that  the  witness,  by 
unintentionally  altering  a  few  expressions 
really  used,  gives  an  enect  to  the  statement 
<t>mpletely  at  variance  with  what  the  party 
did  actually  say.  But  it  is  the  province  of 
the  jury  to  weigh  such  evidence*  and  ffive  it 
the  consideration  to  which  it  is  entitled  in 
view  of  all  the  other  evidence  in  the  case.^ 
In  thus  instructing  the  jury  the  court  dis- 
regarded the  provision  of  the  Constitution 
that  ''judges  shall  not  charge  juries  with  re- 
spect to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law."  While  it  is 
a  matter  of  common  knowledge  that  the  state- 
ments of  a  witness  as  to  the  verbal  admissions 
of  another  are  liable  to  be  erroneous,  and  for 
that  reason  should  be  received  with  caution, 
yet  such  conclusion  is  only  an  inference  of 
fact  which  must  be  made  by  the  jury,  and  is 
not  a  presumption  or  a  conclusion  of  law  to 
be  declared  bv  the  court.  The  reasons  which 
are  to  be  urged  in  favor  of  receiving  such 
statements  with  caution  are  based  upon  hu- 
man experience,  and  vary  in  strength  and 
<'onc]usiveness  with  the  facts  and  circum- 
stances  of  each  case,  and  their  sufUciency  in 
aoy  particular  case  is  an  inference  which  the 
reason  of  the  jury  makes  from  those  facts  and 
circumstances;  but  there  is  no  rule  of  law 
which  directs  the  jury  to  invariably  make 
such  an  inference  from  the  mere  fact  that 
the  proof  of  the  admission  is  by  oral  testi- 
mony. That  deduction,  called  a  "presump- 
tion."'* which  the  law  expressly  directs  to  be 
made  from  particular  facts,  is  uniform,  and 


not  dependent  upon  the  varying  conditions 
and  circumstances  of  individual  cases.  To 
weigh  the  evidence  and  find  the  facts  in  any 
case  is  the  province  of  the  jury,  and  that  prov- 
ince is  invaded  by  the  court  whenever  it  in- 
structs them  that  any  particular  evidence 
which  has  been  laid  before  them  is  or  is  not 
entitled  to  receive  weight  or  consideration 
from  them.  iV^  v.  Walden,  51  Oal.  588; 
Btople  V.  Fong  Cfmig,  78  Cal.  173 ;  Mavro  v. 
Piatt,  62111.  450;  0»i.  v.  OaUigan,  113  Mass. 
202;  MeXeil  v.  Barney,  51  Cal.  603:  People 
y..IHek,  34  Cal.  666. 

.  The  instruction  above  quoted  is.  in  sub- 
stance, an  argument  to  the  iury  with  **  respect 
to  matters  of  fact"  that  haa  been  presented  at 
the  trial,  and  a  comment  by  the  court,  upon 
the  weight  which  they  should  give  to  that 
testimony.  Whether  the  facts  and  circum- 
stances proved  in  the  case  were  sufiicient  to 
cause  the  reason  of  the  jury  to  make  this  in- 
ference was  fair  matter  of  argument  for  the 
counsel  of  the  respective  parties;  but  the 
court  forsook  Its  juaicial  position  when  it  as- 
sumed the  office  of  commenting  upon  the 
wei|fht  and  credibility  of  this  evidence.  The 
closing  paragraph  in  the  instruction,  to  the 
effect  that  it  was  for  the  jury  to  give  to  the 
evidence  the  consideration  to  which  it  was 
entitled,  did  not  obviate  the  error,  as  by  its 
remarks  the  court  had  in  substance  said  to 
them  that  as  matter  of  law  the  evidence  was 
not  entitled  to  any  great  consideration. 
The  order  U  afflrmed. 

We  concur :   Sharpstein*  J. ;  G»roiitte« 
J.;  MeFarland*  J. 

Rehearing  denied. 
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I.  Tbe 


oontr&et  of  »  member  borrow- 
»  building  and  loan 


aaaociation  la  not  within  tbe  Usury 
I«awa  where  the  rate  of  interest  to  be  paid  can- 
not be  known  until  the  maturity  of  the  sliaree 
and  whether  It  will  be  greater  or  less  than  the 
leffal  rate  is  wholly  continirent  on  the  prosperity 
of  the  aasociatlon. 

8*  A  borrowinfl^  member  of  a  building 
and  loan  aaeoeiation  has  no  rl§^ht  to 
receive  interest  on  his  stock  payments  or  to 


Jfors.— Uiwrj/  in  toan8  by  buUding  OMociatiims, 

A  usurious  transaction  is  one  in  which  more  is 
taken  for  tbe  use  of  money  than  the  statute  allows. 
ToompeoD,  Biiildinfir  Associations,  108. 

The  form  of  tbe  contract  is  immaterial.  Endlloh, 
BuildiDK  Associations,  •  8S0. 

Tbe  courts  of  many  of  the  states  have  followed 
the  Enirlisb  rule  as  laid  down  in  Silver  v.  Barnes,  6 
Utag.  N.  C.  180,  and  uniformly  adhered  to  in  that 
country.  That  was  the  case  of  an  unincorporated 
sMociation,  and  the  court  said  that  '*  the  rules  of 
the  society  were  In  effect  a  mere  agreement  by 
partneia  that  their  Joint  contributions  should  he 
sdv-anced  for  the  uae  of  one  or  the  other." 

Thfe  rule  was  subsequently  applied  to  the  case  of 
societies  incorporated  under  6  &  7  Wm.  IV.,  chap. 
32. 

In  this  country  tbe  oaaee  of  uninoorporated  as- 
fociafioDS  have  been  oonflned  almost  entirely  to  the 
nates  of  Massachusetts,  New  Hampshire  and  Penn- 
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syJvania  and  where  the  association  is  unmoor- 
porated  the  weight  of  authority  is  in  favor  of  hold- 
ing that  the  redemption  of  a  share  should  be 
regarded,  not  as  a  loan,  but  as  an  advance  out  of 
partnership  funds. 

In  Delano  v.  Wild,  6  Alien,  1,  88  Am.  Dec.  605,  it 
was  said  that  It  was  proper  to  make  the  interest  of 
the  subscriber  in  the  aooumulatiog  fund  a  subject 
of  bargain  and  sale;  and  that  the  parties  were 
bound  by  the  contract  into  which  they  had  entered. 
It  was  also  held,  following  Silver  v.  Barnes,  8Upra^ 
that  the  transaction  was  a  dealing  as  between  part- 
ners in  relation  to  a  partnership  fund.  Followed 
in  Bowker  v.  Mill  River  L.  F.  Asso.  7  Alien,  106. 

In  the  earlier  case  of  Merrill  v.  Mclntire,  18  Gray, 
165,— where  the  association  was  unincorporated,— 
the  court  took  the  same  view  and  held  the  contract 
not  usurious. 

In  Shannon  v.  Dunn,  43  N.  H.  194,  the  association 
was  unincorporated.    It  was  held  that  the  trans- 
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bave  iuch  payments  applied  to  reduction  of  his 
indebfedne§B  unlen  such  right  is  expressJy  re- 
served. 

(June  11,  1802.) 

APPEAL  by  plaintiff  from  a  decree  of  th^ 
Chancery  Court  for  Pulaski  County  in 
favor  of  defendant  in  a  proceeding  brought  to 
obtain  the  cancellation  of  certain  mortgages. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Jones*  for  appellant: 

In  1836,  in  England,  parliament  exempted 
loan  associations  from  Usury  Laws. 

Encyclopedia  Brittanica/title,  Building  Sa- 
cietieM. 

In  many  states  in  this  country  Legislatures 
have  expressly  exempted  them  from  operation 
of  Usury  Laws. 

In  Pennsylvania  there  was  an  Act  passed  in 
1850  under  which  associations  could  incorpo- 
rate, but  under  that  Act  they  were  not  exempt 
from  operation  of  the  Usury  Laws.  In  1859 
it  was  enacted  that  all  associations  incorpo- 
rated under  tbe  Act  of  1850  should  be  ex- 
empted from  Usury  Laws. 

In  Kvjpfert  v.  GutUnburg  Bldg.  Ano.,  30 
Pa.  465,  under  the  Act  of  1850,  the  court  says: 
*'No  institution  is  more  cruel  in  theory;  the 
contract  is  usurious." 

In  Reiser  v.  William  TeU  Sav.  Fund  As9o., 
39  Pa.  137,  the  court  says:  "  Tbese  associations 
have  been  in  the  habit  of  loaning  their  funds 
to  those  who  bid  the  highest  premium,  at  the 
rate  of  6  per  cent  on  the  nominal  amount  of 


the  loan.  And  this  court  has  several  times 
decided  that  they  can  only  recover  the  actual 
amount  loaned  with  interest  thereon. 

Erie  d  A\  E.  B.  Co.  v.  Cnsey,  26  Pa.  296; 
Kupftrt  V.  Outtenburg  Bldg.  Ano.,  supra. 

In  Link  v.  Germantown  Bldg,  Asao,,  89  Pa. 
15,  the  court  says:  *'  One  point  may  be  consid- 
ered thoroughly  settled;  that  prior  to  the  Act 
of  1859  buildine  associations,  corporate  or  in- 
corporate, could  only  recover  on  the  mortgage 
the  money  loaned,  with  legal  interest." 

In  Martin  v.  NashffiUe  Adg.  Amo.,  2  Ccldw. 
418,  the  court  said:  '*  It  is  the  dutv  of  the 
court  to  look  into  the  transaction.  If  it  is  a 
shift  or  device  to  cover  usury,  or  a  contract 
for  an  advance  of  money,  and  thereby  evade 
the  Usury  Laws,  it  cannot  stand." 

In  BiSb  County  Loan  Aaso.  v.  Richards,  21 
Ga.  592,  the  court,  after  giving  the  origin  of 
these  associations,  says:  ''  It  is  asked  why  fo 
much  complication  and  mystery  about  a  sys- 
tem designed  for  the  benefit  of  the  masses,  es- 
pecially tbe  poor  and  the  humble.  That  it  is 
all  for  the  purpose  of  concealing  the  repulsive 
interest  which  they  charge;  that  nothing  can 
be  understood  of  its  workings,  except  that  it 
produces  most  gratifying  gains  to  the  capital- 
ist, who  invests  his  money  in  it  to  accumulate; 
that  the  borrower,  once  in  tbe  web,  may,  like 
the  little  fly,  struggle  in  vain  to  escape  the  en- 
tanglement." 

In  Montgomery  Mut.  Bldg,  dk  Loan  Asso.  v. 

Robinson,  69  Ala.  419,  the  court  says:  '*  In  the 

absence  of  this  legislative  sanction  we  would 

not  hesitate  to  pronounce  tbe  transaction  usu- 

i  rious." 


action  was  not  usurious  unless  the  association  was 
a  cover  for  usury.  Whether  it  was  so  or  not  was 
said  to  t)e  a  question  for  the  Jury. 

To  tbe  same  effect  was  Parker  v.  Fulton  Loan  & 
Bldff.  Asso.,  46  Oa.  166,  followed  in  City  Loan  ft  Bld«r. 
Asso.  V.  Goodrich,  48  Ga.  446;  Kedwine  v.  Gate  aty 
Loan  &  Bldg.  Asso.  64  Ga.  474;  Van  Pelt  v.  Home 
Bldg.  ft  Loan  Asso.  70  Ga.  489. 

In  Pennsylvania  prior  to  the  Act  of  1880,  which 
declared  tliat  premiums  should  npt  be  usurious, 
building  associations,  corporate  or  incorporate, 
could  recover  on  their  loans  only  the  sum  loaned 
with  legal  interest. 

In  Phllaotbroplc  Bldg.  Asso.  v.  McKnight,  S6  Pa. 
470,  recovery  was  allowed  of  all  that  the  borrower 
had  paid  beyond  the  sum  actually  lent  and  6  per 
cent  interest  thereon. 

Jarrett  v.  Cope,  68  Pa.  67,  reaffirmed  the  earlier 
cases  as  to  unincorporated  associations.  Followed 
in  Link  v.  Germantown  Bldg.  Asso.  80  Pa.  15. 

By  the  Pennsylvania  Act  of  1859,  It  was  provided 
*'that  no  premiums,  lines  or  interest  on  such 
premiums  that  may  accrue  to  such  corporation  " 
shall  be  usurious.  Selden  v.  Reliable  Sav.  ft  B. 
Asso.  81*  Pa.  336,  was  a  scire  facias  on  a  building 
association  mortgage.  It  was  held  to  be  no  defense 
to  say  that  the  borrower  had  only  received  a  cer- 
tain sum.  for  the  difference  between  that  and  the 
face  of  the  mortgage  is  presumptively  the  prem- 
ium. 

In  Walbach  V.  Lehigh' Bldg.  Asso..  84  Pa.  211,  it 
was  held  that  the  Act  of  1860  taking  premiums, 
fines,  etc,  out  of  the  Usury  Laws  did  not  apply  to 
loans  to  persons  not  members,  or  not  sui  juris,  and 
that  a  married  woman  was  not  liable  for  more  than 
the  sum  borrowed  with  legal  interest. 

In  Tanner's  App.,  96  Pa.  118,  this  ruling  was  held 
not  to  be'appllcable  to  the  case  of  a  husband  who 
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was  bound  jointly  with  his  wife,  and  who  received 
the  benefit  of  the  loan. 

The  courts  of  most  o  f  the  states  have  treated  tbese 
associations  as  ordinary  money-loaning  tostitu- 
tions. 

But  in  White  v.  Mechanic's  Bldg.  F.  Aaso.,  SS 
Gratt.  246,  the  court  thought  that  the  dlffereooe  be- 
tween  the  sums  realized  on  their  shares  by  tbe  ad- 
vanced and  unadvanoed  stockholders  was  not  a 
premium  but  was  produced  by  the  pasrment  of  tn> 
terest  authorized  by  the  eighth  section  of  the  stat- 
ute and  therefore  not  usurious.  It  was  held  that 
the  redemption  by  the  association  of  a  share  ot 
stock  was  a  purchase  and  not  a  loan. 

In  Bums  v.  Metropolitan  Bldg.  Asso.,  3  Maokey, 
838,  the  contract  was  held  not  to  be  for  a  loan  and 
not  usurious.  The  court  refused  to  disturb  the  im- 
pression gathered  from  ohtttr  dicta  in  Pabst  r. 
Economical  Bldg.  Asso.,  1  MacArth.  885.  and  in 
Mulloy  v.  Fifth  Ward  Bldg.  Asso.,  2  MacAith. 
504. 

In  Franklin  Bldg.  Asso.  v.  Marsh,  29  N.  J.  L.  ±25, 
it  was  held  that  though  the  borrower  had  to  pay 
more  than  the  legal  rate  of  interest  the  contract 
was  legal  within  tbe  Act  (Nix.  Dig.  75>  authorizing 
the  formation  of  building  asaooiations,  and  provid- 
ing that  no  premium  given  for  the  priority  of  a 
loan  should  be  deemed  usurious. 

In  ClarksviUe  Bldg.  ft  Loan  Asso.  v.  Stephens.  26 
N.  J.  Bq.  854,  the  defendant  contended  that  tlie 
clause  in  the  constitution  providing  for  fines  was 
an  infraction  of  the  Usury  Laws.  It  was  held  not; 
since  the  mortgage  was  eriven  to  secure,  not  tbe 
payment  of  a  loan  of  money,  but  the  performance 
of  his  contract  with  his  fellow  stockholders. 

In  Hoboken  Bldg.  Asso.  v.  Martin,  13  N.  J.  E*!. 
427,  ChancfiUfr  Qreen  said:  ^*The  money  was  not 
advanced  by  way  of  loan,  butfin  redemption  of  tbe 
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Interest  cannot  be  charged  on  the  premium. 

Parker  v.  United  States  Bldg.  d  Loan  As90. 
19  W.  Va.  776;  Mutual  Bldg,  d  Loan  As90.  v. 
TaseoU  (111.)  Oct.  31,  1891;  Forrest  City  U. 
ImtuI  &  Bldg.  Asso.  v.  Oaltagher,  25  Ohio  St. 
215;  Baltimore  P.  Bldg.  <fc  L,  8oc.  v.  Taylor, 
41  Md.  418;  Mechanics  dt  W.  Mut.  8av,  Bank 
dt  Bldg,  Asso.  v.  Wilcox,  24  Conn.  147. 

Premiums  or  interest  charged  to  exceed  the 
legal  rate  of  interest  have  not  been  sustained 
except  where  expressly  authorized  by  statute. 

With  the  exception  of  Massachusetts  and 
New  Hampshire  where  alone  the  partnership 
theory  seems  to  have  been  consistently  carried 
through,  the  right  independently  of  statutory 
sanction,  of  any  association,  incorporated  or 
unincorporated,  to  deal  with  its  members  on 
partnership  basis,  has  never  been  expressly 
recognized,  but  frequently  denied. 

Bndlich,  Building  Associations,  |  835. 

In  sections  331  and  387  Mr.  Endlich  shows 
there  is  nothing  in  the  partnership  theory,  ex- 
cept where  authorized  by  statute. 

See  also  Pfeister  v.  Wheeling  Bldg.  Asso.  19 
W.  Va.  897:  Jackson  v.  Cassidy,  68  Tex.  282; 
Columbia  Bldg.  dt  Loan  Asso.  v.  Bollinger,  12 
Rich.  Eq.  124,  78  Am.  Dec.  468. 

An  agreement  to  pay  ten  per  cent  per  annum 
on  $1,(XK)  when  only  $900  was  loaned,  is  usu- 
rious. 

Burlington  Mut.  Loan  Asso.  v.  ffeider,  65 
Iowa,  424;  Haiokeye  Ben.  dk  L.  Asso.  v.  Black- 
bum,  48  Iowa,  385.  See  also  Mills  v.  Salis- 
bury Bldg.  dh  Loan  Asso.  75  N.  C.  292. 

A  loan  to  members  at  legal  rates  with  rea- 
sonable dues  for  maintenance  of  organization 


defendant^B  share,  a  mode  of  lo  vestment  provided 
for  by  the  constitution  of  the  a£BOciatlon." 

Id  Patterson  v.  Workingmen^s  Bldff.  &  Loan 
Asso.,  U  Lea,  677,  the  corporation  was  organized  un- 
der the  Act  of  1876,  the  transaction  was  held  not  to 
be  a  loan,  but  a  »ale  of  the  expected  dividend,  and 
not  usurious. 

Ckmtract  heid  usurious. 

In  some  of  the  states  the  statutes  authorizing  the 
organization  of  such  Institutions  do  not  exempt 
them  from  the  Usury  Law.  In  such  oases  the 
transaction  is  held  to  be  a  loan  of  money  under  a 
contract  tainted  with  usury.  Lincoln  Bldg.  &Sav. 
Asso.  V.  Graham,  7  Neb.  178;  Mills  v.  Salisbury  Bldg. 
&  Loan  Asso.  75  N.  C.  S9S. 

In  Latham  v.  Washington  Bldg.  &  Loan  Asso.,  77 
N.  C.  Ii5,  the  transaction  was  held  usurious  but  re- 
covery was  refused  on  the  ground  that  the  plain- 
tiff was  i7»  part  deHcto. 

In  Mechanics  &  W.  Mut.  Sav.  Bank  &  Bldg.  Asso. 
V.  Wilcox,  Zi  Conn.  163,  it  was  said  that  though  one 
portion  of  the  sum  to  be  paid  for  the  use  of  the 
money  borrowed  was  called  interest  and  another 
portion  a  bonus,  yet,  in  fact,  it  was  nothing  else 
than  a  contract  to  pay  fifteen  percent  for  such  use; 
and  this  contract  was  held  usurious  under  the  Act 
of  1860  authorizing  the  establishment  of  building  as- 
sociations. 

The  facts  in  Mechanics  &  W.  Mut.  Sav.  Bank  & 
Bldg.  Asso.  V.  Meriden  Agency  (To,  24  Conn.  108, 
were  substantially  the  same  as  in  the  preceding 
case,  and  the  ruling  of  that  case  was  followed. 
See  Mechanics  &  W.  Mut.  Sav.  Bank  &  Bldg.  Asso. 
V.  Allen,  infra. 

Under  the  statute  in  Iowa  the  fines  or  premiums 
in  addition  to  the  interest  cannot  exceed  10  per  cent 
per  annum.  In  the  light  of  this  provision,  the  con- 
tract in  Hawkeye  Bldg.  &  Loan  Asso.  v.  Blackburn 
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is  good,  but  a  loan  for  illegal  interest  devests 
it  of  its  benevolent  character  and  converts  into 
an  organization  under  form  of  law  to  fill  its 
treasury  by  imposing  oppressive  burdens  on  its 
members  who  have  been  solicited  to  become 
the  objects  of  its  benevolence. 

Henderson  Bldg.  dh  Loan  Asso.  v.  Johnson, 
8  L.  R.  A.  289,  10  Ky.  L.  Rep.  830;  Lincoln 
Bldg.  dk  Sav.  Asso.  v.  Oraham,  7  Neb.  178; 
Lincoln  Bldg.  dh  Sav.  Asso.  v.  Benjamin,  7 
Neb.  181. 

There  can  be  no  question  where  the  bid  is 
more  than  legal  interest,  it  is  usury,  as  both 
parties  intended  more  than  legal  interest. 

PfeisUr  v.  Wheeling  Bldg.  Asso.  19  W.  Va. 
696. 

Where  a  member  becomes  a  borrower  the 
consideration  has  become  so  much  the  nature 
of  a  loan  that  subsequent  payments  on  stock 
are  partial  payments  on  the  debt,  and  each 
payment  pro  tanto  extinguishes  the  debt. 

Overby  v.  Fayetteville  Bldg.  dk  Loan  Asso.  81 
N.  C.  58. 

It  is  preposterous  to  suppose  that  non-bor- 
rowers who  own  stock  would  be  willing  on 
business  principles  to  permit  their  money  or 
that  of  the  institution  to  be  loaned  or  advanced 
to  other  shareholders,  which  was  never  to  be 
repaid,  unless  they  reaped  some  advantage 
therefrom  greater  than  loss  of  the  principal. 

Burlington  Mut.  L.  Asso.  v.  Heider,  55  Iowa, 
428. 

Where  upon  a  loan  of  money  the  lender 
contracts  to  receive,  besides  his  principal,  in 
lieu  of  interest,  something  which  may  be  worth 
more  than  legal  interest,  though  it  may  per- 


48  Iowa,  800,  was  usurious.  Followed  in  Burlington 
Mut.  L.  Asso.  V.  Helder,  65  Iowa,  424. 

In  the  case  Columbia  Bldg.  &  Loan  Asso.  v.  Bol- 
linger, 12  Rich.  Eq.  124,  78  Am.  Dec.  463,  the  by-laws 
were  not  adopted  as  part  of  the  charter.  By  the 
charter  the  corporation  was  authorized  to  make 
such  by-laws  as  were  not  ''repugnant  to  the  laws  of 
the  land*^*  It  was  held  that  the  contract  was  an 
attempt  to  evade  the  Usury  Law,  and  must  fall. 
Followed  in  Mechanics  &  F.  Bldg.  &  Loan  Asso.  v. 
Dorsey,  15  S.  C.  462,  where  the  borrower,  for  the  use 
of  $1,000,  agreed  to  pay  annually  $60  as  interest  and 
$87  as  premium,  when  the  legal  rate  was  7  per  cent. 

Where  the  constitution  of  a  building  and  loan 
association  provides  that  on  the  winding  up  of  the 
association  the  rate  of  Interest  on  any  advance  is 
not  to  exceed  the  legal  rate,  a  contract  for  the  loan 
of  money  by  it  will  not  be  held  void  for  usury,  al- 
though it  appears  that  more  than  the  legal  rate  of 
interest  Is  reserved  thereon.  Thompson  v.  Qilli- 
son,  28  8.  C.  534. 

In  Martin  v.  Nashville  Bldg.  Asso.,  2  Coldw.  418, 
there  was  no  provision  in  the  Act  of  incorporation 
exempting  the  association  from  the  Usury  Law. 
It  was  held  that  the  redemption  of  a  share  was  a 
loan  of  money  and  the  retention  of  the  premium 
tainted  the  transaction  with  usury.  See  Patterson 
V.  Workingmen^s  Bldg.  &  Loan  Asso.  14  Lea,  677. 

In  Robertson  v.  American  H.  Asso.,  10  Md.  397, 
the  only  proof  of  the  contract  was  in  the  mort- 
erage.  it  was  recited  to  be*' a  condition  precedent 
to  the  money  being  loaned"  that  the  mortgage 
should  be  e^i^scuted.  The  consideration  was  stated 
to  be  $460;  but  the  mortgage  contained  no  cove- 
nant for  the  payment  of  the  sum.  The  mortgage 
was  held  to  be  in  conformity  with  the  Act  of  1862, 
chap.  108.  and  free  from  usury.  The  court  ex- 
pressly adopted  the  views  of  the  court  in  Silver  v. 
Barnes,  6  Bing.  N.  C.  180;  Burbidge  v.  Cotton,  8 
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haps  prove  to  be  worthless,  the  contract  is 
usurious. 

Tyler,  Usurv,  389,  290. 

Wherever  the  lender  stipulates  for  chance 
or  advantage  beyond  the  legal  rate  of  interest, 
the  contract  is  usurious. 

Thomas  v.  Murray,  M  Barb.  157. 

Agreement  to  pay  the  lender  profits  in  addi- 
tion to  principal  and  interest  is  usurious. 

Sweet  V.  Spence,  85  Barb.  44. 

If  the  parties  contract  for  more  than  10  per 
cent  interest  it  is  usury. 

German  Bank  v.  J)e  Shon,  41  Ark.  389. 

If  the  transaction  is  a  mere  loan,  and  not  a 
transaction  under  the  statute,  it  is  usurious. 

Patterson  v.  Workingmen's  Bldg,  d  Loan 
Asso,  14  Lea,  677;  Pfeister  v.  Wheeling  Bldg. 
Asso.  19  W.  Va.  698. 

It  is  the  contract  which  constitutes  usury, 
and  not  the  amount  he  might  or  might  not 
pay. 

Burlington  Mut.  L,  Asso.  v.  Heider,  55  Iowa, 
424. 

The  contract  is  usurious  on  its  face,  and  the 
court  cannot  presume,  when  the  association 
would  not  contract,  that  the  payments  would 
cease  at  such  time  as  would  relieve  the  contract 
of  usury. 

Even  if  the  contract  had  made  such  a  guar- 
anty and  a  shorter  time  was  reached  in  which 
the  stock  would  reach  par  value,  by  the  bor- 
rower paying  usurious  interest,  than  it  would 
by  payment  of  legal  interest,  it  would  still  be 
usury. 

Jackson  V.  Cassidy,  68  Tex.  282;  Columbia 
Bldg,  &  Loon  Asso.  v.   Bolinger,  12  Rich.  Eq. 


124,  78  Am.  Dec.  468;  Burlington  Mut.  L  As^. 
V.  Ssider,  supra;  Endlich,  Building  Associa- 
tions. §§  831,  385,  387,  855,  356.  378;  Pfeister 
V.  Wheeling  Bldg.  Asso.  supra;  Lineoin  Bldg.  <£• 
Sav.  Asso,  Y.Qraham,  7  Neb.  178;  Lineoin  Bldg. 
&  Sav.  Asso.  V.  Benjamin^  7  Neb.  181;  Oreriy 
V.  Fayettemlle  Bldg.  d  Loan  Asso.  81  N.  C.  58. 

Messrs.  Bla<skwood  &  Williams,  for  ap- 
pellee: 

The  principal  reason  of  the  existence  of 
building  associations  is  to  enable  persons  be- 
longing to  a  class  whose  earnings  are  small, 
and  with  whom  the  slowness  of  accumulation 
discourages  the  effort,  to  become,  by  a  process 
of  gradual  saving,  either  at  the  end  of  a  certain 
period,  or  by  anticipation  of  it,  the  owners  of 
homesteads. 

Patterson  v.  Workingmen^s  Bldg.  db  Loan 
Aseo.  14  Lea,  677;  Endlich,  Building  Associa- 
tions, p.  386. 

In  Patterson  Y.  Workingmen^s  Bldg.  dk  Loan 
Asso.y  supra^  the  court  says  if  the  transaction 
was  a  loan  or  a  device  to  lend  money  at  usury 
then  the  statute  would  not  cure  it,  but  being- 
a  sale  of  stock  it  is  not  within  the  Usury  Laws 
and  does  not  need  the  assistance  of  the  statute. 

In  Parker  v.  Fulton  L.  dh  Bldg.  Asso.,  46  Ga. 
166,  the  court  says:  "  We  think  this  contract 
on  ita  face  to  be  a  mere  sale  by  the  plaintiff  of 
his  right  to  a  share  in  the  ultimate  division  of 
the  accumulation.  That  is  clearly  the  form  of 
the  contract.  The  plaintiff  was  the  owner  of 
stock  or  shares;  they  paid  nothing,  and  were 
to  pay  nothing  until  the  accumulation  amounted 
to  a  certain  sum,  when,  as  is  the  result  of  the 
provision  for  winding  up,  that  sum  was  to  be 


Ens.  L.  &  Eq.  67;  Seafirrave  v.  Pope,  15  Eng.  L.  & 
Bq.  477. 

In  Await  V.  Eutaw  Bldir.  Asso.,  84  Md.  435,  where 
the  excess  of  Interest  had  been  paid  with  full 
knowledge  and  no  compulsion  bad  been  used,  re- 
covery was  refused. 

lu  Baltimore  P.  Bldg.  &  Loan  Soc.  v.  Taylor,  41 
Md.  418,  the  society  was  incorporated  under  an  Act 
of  1867,  which  permitted  the  mortgage  to  stipulate 
for  the  payment  of  weekly  Installments  on  the 
shares  redeemed  or  sold,  ''together  with  inter- 
est on  the  sum  so  paid  or  advanced/^  The  mort- 
gagor received  $2,700,  while  the  par  value  of  his 
share  was  $3,600,  on  which  latter  sum  the  mortgage 
stipulated  that  he  should  pay  interest.  The  con- 
tract was  held  usurious. 

In  a  mortgage  made  by  a  member  of  a  building 
association,  combinations  of  interest  with  other 
payments  were  held  intended  to  evade  the  statute 
against  usury.  And  a  transaction  in  which  the 
annual  interest  on  the  loan  at  the  legal  rate  would 
be  $36,  and  the  borrower  was  required  to  pay  $1  a 
week  on  his  shares,  was  held  usurious.  Waverly 
Land  Asso.  v.  Burk,  I  Cent  Rep.  486, 64  Md.  838. 

The  use  in  the  mortgage  of  the  phrase,  ''This 
payment  is  for  interest,  expenses,^*  etc.,  was  held 
to  be  a  subterfuge.  Peter's  Bldg.  Asso.  No.  5.  v. 
Jaecksch,  51  Md.  20L 

In  Border  State  P.  Bldg.  Asso.  v.  Hayes,  61  Md. 
600,  the  appellee,  owning  eight  shares,  had,  to  re- 
duce his  indebtedneas,  executed  a  new  mortgage 
for  half  the  amount  of  the  former  one  on  which  he 
had  paid  interest  at  8  per  cent.  Thp  Act  of  1876 
provided  that  usury  should  not  be  a  cause  of  ac- 
tion in  any  case  where  the  debt  had  been  settled  by 
any  consideration '*  except  that  of  a  renewal  in 
whole,  or  in  part."  This  transaction  was  held  to 
come  within  the  exception,  and  the  appellee  to  be 
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I  entitled  to  a  rebate  of  all  the  usurious  interest  paid 
on  the  original  mortgage. 

To  the  same  effect  was  Border  State  P.  Bldg.  Asm. 
V.  HUleary,68Md.  62. 

Effect  of  voluntary  payftnent. 

In  Parker  v.  Fulton  Loan  &  Bldg.  Asso.,  46  Ga. 
166,  it  was  held  that  upon  the  settlement  of  the 
transaction  which  embraces  an  item  or  feature  of 
usurious  interest,  when  the  attention  of  the  party 
paying  such  Int-erest  is  distinctly  called  to  it.  and 
it  is  then  knowingly  included  in  the  final  adjust- 
ment, a  recovery  cannot  be  subsequently  had  for 
such  usurious  interest- 
Contract  not  iMurtoi(«. 

But  in  most  of  the  states  these  associations  are 
exempted  from  the  operation  of  the  Usury  Laws. 

St.  Louis  D.  &  Sav.  Loan  Asso.  v.  Augustin,  2  Mo- 
App.  128,  was  the  case  of  an  association  which  wast 
authorized  by  its  charter  to  make  a  usurious  con- 
tract. 

In  Hammerslough  v.  Kansas  City  Bldg.  Loan  & 
Sav.  Asso.,  79  Mo.  80,  the  member  had  never  paid 
anj'thing  on  his  stock  but  bad  borrowed  an  amount 
equal  to  the  face  value  of  his  shares,  giving  fa  fa 
note  and  agreeing  to  pa^  monthly  the  full  legal  in- 
terest, and  $1  per  share.  He  never  drew  the  full 
amount  of  the  loan,  but  it  was  always  ready  for 
him.    This  was  held  not  usurious. 

In  Melville  v.  American  B.  Bldg.  Asso.,  83  Barb. 
108,— the  case  of  an  unincorporated  society-^he 
borrowing  contract  was  held  to  be  tainted  with 
usury;  but  it  was  expressly  declared  that  this  case 
was  not  affected  by  the  Act  of  1851,  as  all  the  trans- 
actions took  place  before  the  passage  of  that  Act. 

In  atlzens'  Mut.  L.  &  A.  F.  Asso.  v.  Webster,  25 
Barb.  268,  the  taking  of  a  premium  was  held  not  to 
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divided  between  such  of  the  shareholders  as 
had  not  sold.  Having  such  shares,  the  plain- 
tiff sold  them  lo  the  company,  the  company 
advancing  him  a  certain  sum  of  money  and  he 
binding  himself  to  do  certain  other  things.  It 
is  not  a  loaning  of  money  at  all,  nor  is  it  a  for- 
bearance for  the  use  of  money,  but  a  sale  of 
certain  shares  of  stock  in  the  company  to  the 
company." 

See  also  Holmes  v.  8mythe,  100  111.  430; 
Freeman,  v.  Ottawa  Bldg,  db  H.  Sav.  Asso.  114 
III.  182;  Wingetv.  Quincey  BWg.  cfe  H.  Asso.  128 
111.  67,  25  Am.  &  Eng.  Corp.  Cas.  665;  Merrill 
V.  Melntire,  IB  Grav,  157;  Delano  v.  Wild.  6 
Allen,  1,  88  Am.  bee.  605;  Bowker  v.  Mill 
River  L.  F.  At»o.  7  Allen,  100;  Shannon  v. 
Dunn,  43  N.  H.  197;  Burns  v.  Metropolitan 
Bldg.  Asso.  2  Mackey,  7;  Citizens  Mut.  L.  <fe 
A.  F.  Asso.  V.  Webster,  25  Barb.  268;  City 
Bldg.  d  Loan  Co.  v.  Fatty,  1  Abb.  App.  Dec. 
850;  Massey  v.  Citizens  Bldg.  d  Sav.  Asso.  22 
Kan.  624. 

In  McLaughlin  v.  Citizens  Bldg.  L.  db  Sav. 
Asso.,  62  Ind.  264,  the  court  says:  **In  our 
opinion,  the  bonus,  premium,  or  percentage 
bid  for  the  loan  offered  by  appellee,  and  which 
is  included  in  the  note  in  suit,  is  not,  strictly 


>  » 


speaking,  'interest  on  money. 

fcJee  also  Robertson  v.  American  Homestead 
Asso.  10  Md.  397,  69  Am.  Dec.  kl45;  Clarks- 
viUe  Bldg.  db  Loan  Asso.  v.  Stephens,  26  N.  J. 
Eq.  351;  Pabsty.  Economical  Bldg.  Asso.  1  Mc- 
Arth.  885;  Pattison  v.  Albany  Bldg.  dt  L.  Asso. 
63  Ga.  878;  Hoboken  Bldg.  Asso.  v.  Martin,  13 
N.  J,  Eq.  427  ;  Mechanics  Bldg.  dc  L.  Asso.  of 
N.  H.  V.  Conover,  14  N.  J.  Eq.  219;  Endlich, 
Building  Associations,  g§  42,  826,  827,  871. 


The  decisions  cited  by  appellant  from  Penn 
sylvania  treated  the  transactions  as  mere  loans 
and  the  monthly  payments  as  partial  payments 
on  the  principal  sum  borrowed.  But  the  Su- 
preme Court  afterwards  changed  its  rulings, 
and  not  on  account  of  the  Statute  of  1859.  But 
in  the  case  of  North  American  Bldg.  Asso.  v. 
Sutton,  85  Pa.  469.  78  Am.  Dec.  349,  decided  in 
1857  on  a  loan  made  in  May,  1852,  the  court 
says:  *'The  doctrine  of  those  cases  ( Kupjeri  v. 
Guttenburg  Bldg.  Asso.  80  Pa.  465,  and  Hughes' 
App.  Id.  471)  was  perhaps  in  advance  of  the 
general  understanding,"  and  decides  that  pay- 
ments on  stock  are  not  ipso  facto  payment  on 
the  debt. 

See  also  Spring  Garden  Asso.  v.  Tradesmen's 
L.  Asso.  46  Pa.  495. 

In  Becket  v.  Uniontown  Bldg.  dt  Loan  Asso.^ 
88  Pa.  216,  Judge  Sharswood  says:  "A  build- 
ing and  loan  association,  organized  under  the 
Act  of  April  12,  1859,  is  a  species  of  partner- 
ship for  dealing  in  money.  The  borrower  has 
often  to  pay  very  large  interest,  and  if  he  fails 
so  as  not  eventually  to  secure  the  advantages 
of  his  contract,  it  seems  very  hard,  even  cruel, 
to  exact  so  heavy  a  forfeiture;  yet  he  became 
a  member  of  the  association  in  view  of  the 
large  profits  expected  to  accrue  from  these 
heavy  discounts  to  the  common  fund. 

'The  borrower  at  usury  is  himself  also  a 
lender  at  usury,  and  if  he  can,  bj  economy  and 
self  denial,  mana^  to  make  his  payments,  is 
sure  to  come  out  m  the  end  a  large  gainer.  It 
would  be  very  unjust  to  those  who  thus  make 
their  payments  regularly,  if  the  court,  from 
sympathy  for  those  who  have  fallen  behind- 
hand, should  refuse  to  enforce  the  obligations." 


be  uBury«  the  Statutes  of  Usury  having  been  re- 
pealed as  to  such  cases.    Section  87,  Act  1851. 

In  Concordia  Sav.  &  A.  Asso.  v.  Head,  9B  K.  Y. 
474,  Read  bad  borrowed  a  sum  from  the  association 
for  which  be  paid  a  premium  deducted  from  the 
whole  sum.  The  taking  of  a  premium,  being  sanc- 
tioned by  the  Act  of  1851,  amended  by  chap.  564, 
Laws  1875.  did  not  render  the  loan  usurious. 

In  Holmes  v.  Smythe,  100  111.  422,  it  was  said  that 
Bmythe^s  being  compelled  to  pay  the  face  of  the 
note,  as  well  as  Interest,  etc.,  was  the  result  of  his 
failure  to  comply  with  his  contract;  and  that  the 
obligation  might  be  regarded  as  in  the  nature  of 
liquidated  damages. 

In  Freeman  v.  Ottawa  Bldg.  H.  &  Sav.  Asso.,  114 
lU.  182,  this  question  was  said  to  be  no  longer  open 
for  discussion  in  Illinois.  As  following  these  cases, 
see  Winget  v.  Quincey  Bldg.  &  H.  Asso.  128 IIL  67. 

In  Montgomery  Mut.  Bldg.  &  Loan  Asso.  v.  Rob- 
inson, 6D  Ala.  413,  the  transaction  was  sanctioned 
by  the  Act  of  incorporatloD  and  was  not  usurious. 
So  also  in  Security  L.  Asso.  v.  Lake,  69  Ala.  466. 

By  W.  Va.  Code,  chap.  64,  fl  27,  it  is  provided  that 
dues,  fines,  or  premiums  taken  by  the  association 
in  addition  to  the  usual  interest  '"shall  not  be  con- 
strued to  make  the  loan  usurious." 

In  Massey  v.  Citizens*  Bldg.  &  Sav.  Asso..  22  Kan. 
624,  under  a  similar  statute  the  contract  was  held 
not  to  be  usurious. 

But  in  Forrest  City  U.  L.  &  Bldg.  Asso.  v.  Gal- 
lagher, 25  Ohio  St.  208,  the  association  was  incor- 
porated under  an  Act  coutaining  an  exemption 
clause  much  like  that  of  the  West  Virginia  Act. 
The  redemption  was  held  to  be  a  loan,  and  the 
agreement  to  take  interest  on  the  premium  usu- 
rious. So  in  State  v.  Greenville  Bldg.  &  Sav.  Asso. 
29  Ohio  St.  92;  Jackson  v.  Cassidy,  68  Tex.  282. 

A  transaction  with  a  loan  association  whereby 

18  L.  K.  A. 


for  a  loan  of  $1,800  a  note  for  $2,000  with  interest  at 
10  per 'cent  payable  monthly  is  given,  is  not  re- 
lieved of  the  taint  of  usury  by  a  subsequent  agree- 
ment by  which  the  usurious  interest  paid  is  re- 
turned, and  only  lawful  interest  is  to  be  paid  in 
future,  when  the  note  for  $2,000  remains  In  force, 
notwithstanding  the  rights  of  third  parties  have 
become  affected  upon  new  considerations.  El  Paso 
Bldg.  &  Loan  Asso.  v.  Lane,  81  Tex.  980. 

An  ageement  by  a  borrower  from  a  loan  associa- 
tion of  $1,440,  for  which  a  security  of  $2,600,  with 
interest  at  6  per  cent  is  given,  is  not  usurious  as 
providing  for  the  payment  of  more  than  12  per  cent 
per  annum,  where  a  by-law  forming  part  of  the 
contract  provides  that  to  redeem  his  shares  the  bor- 
rower shall  pay,  in  addition  to  the  sum  actually 
received,  one  eighth  of  premium  for  each  year  he 
has  had  the  use  of  money.  International  Bldg.  & 
Loan  Asso.  v.  Abbott  (Tex.)  June  10, 1892. 

dmstilutionoMty  of  stalutes. 

And  these  statutes  are  generally  held  to  be  con- 
stitutional. 

By  Laws  of  1889,  chap.  41,  6  8,  Dak.  Terr.,  build- 
ing and  loan  corporations  were  declared  to  be 
benevolent  institutions. 

And  in  Vermont  L.  &  T.  Co.  v.  Whithed,  2  N. 
Dak.  82,  Bartholomew,  /.,  in  delivering  the  opin- 
ion, said  that  the  **operation  of  these  associa- 
tions when  confined  to  their  own  members  differs 
so  radically  from  ordinary  loan  transactions  that 
legislation  placing  them  in  a  separate  class  for  the 
purpose  of  regulations  regarding  interest  and 
usury  was  clearly  warranted.** 

In  McLaughlin  v.  Citizens*  Bldg.  Loan  &  Suv. 
AsBO..  62  Ind.  264,  a  provision  in  the  statutes  (1  Rev. 
Stat.  1876,  p.  246)  declaring  that  ''no  premiumst 
fines,  or  Interests  on  such  premiums  -*  ^*  shall  be 
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The  first  case  decided  in  England  (and  really 
the  foundation  of  the  decisions  in  the  United 
States)  was  Silver  v.  Barnes,  6  Bing.  N.  C.  180. 
At  this  time  no  Act  of  Parliament  had  been 
passed  regulating  these  building  associations. 
The  court  says:  "The  question  was  whether 
the  transaction  was  a  loan  of  money,  or  a  deal- 
ing with  the  partnership  fund.  If  it  was  a 
loan  it  was  usurious.  We  think  it  was  a  deal- 
ing with  the  partnership  fund,  in  which  the 
defendant  had  an  interest  in  common  with  the 
other  members  of  the  society,  and  that  it  was 
not  a  loan." 

The  next  cases, — Seagrave  v.  Pope,  15  Eng. 
L.  &  Eq.  477;  Burbidgey.  Cotton,  HEng.  L.  & 
Eq.  t'57;  Moseley  v.  Baker,  81  Eng.  Ch.  87,  and 
Mosley  v.  Baker,  3  De  G.  M.  &  G.  1032,— 
were  decided  under  the  Statute  7  Wm.  IV. 
chap.  32,  but  followed  the  same  reasoning  and 
placed  their  decision  on  the  same  grounds  as 
Silver  v.  Barnes,  supra,  and  were  not  depend- 
ent upon  the  statute. 

The  mere  fact  of  many  of  the  decisions  in 
favor  of  appellee  being  under  special  stat- 
utes was  a  mere  incident,  and  it  does  not  fol- 
low that  the  same  decisions  would  not  have 
been  under  a  general  law  like  ours. 

Patterson  v.  Workingmen's  Bldg.  dt  Loan 
Asso.,  14  Lea,  677,  says:  "The  Legislature 
cannot  grant  to  a  corporation  or  class  of  cor- 
porations the  right  to  charge  a  higher  rate  of 
interest  than  the  rate  fixed  by  the  general  law." 

When  a  member  borrows  he  niust  keep  his 
contract.  He  has  no  right  to  call  for  an  ac- 
count or  settlement  at  any  instant  short  of  the 
times  mentioned  in  his  contract. 

Endlich,  Building  Associations,  §  430;  Prft- 
tihon  V.  Albany  Bldg.  db  Loan  Asso,  63  Ga.  378. 

The  profits  are  reserved  to  those  members 
who  continue  to  the  end.  For  borrowing 
members  who  drop  out  by  the  way,  there  is 
nothing  but  disaster.  The  defendant  dropped 
out  by  the  way.  There  is  nothing  in  the  char- 
ter of  the  association,  nor  in  his  contract,  to 


entitle  him  at  this  stage  to  a  share  of  the 
profits. 

Watkins  v.  Workingmen's  Bldg.  db  L.  Asso. 
of  Hyde  Park,  97  Pa.  528;  Delano  v.  Wild,  6 
Allen,  1,  88  Am.  Dec.  606;  Cason  v.  Seldner, 
77  Va.  293. 

Counsel  says  Reeve  was  not  a  stockholder; 
that  he  signed  the  articles  merely  to  get  a  loan. 
He  could  become  a  stockholder  for  the 
avowed  purpose  of  setting  a  loan. 

Freeman  v.  Ottawa  Bldg.  H.  db  Sav.  Asso. 
114  111.  182;  Parker  v.  Fulton  L.  db  Bldg. 
Asso.  46  Ga,  166;  Endlich,  Building  Associa- 
tions, ^§  69,  76;  Mechanics  db  W.  Mut.  Bar. 
Bank  db  Bldg,  Asso.  v.  Wilcox,  24  Conn.  147. 

The  contract  in  this  case  upon  ita  face  is  not 
usurious.  It  only  stipulates  for  9  per  cent  in- 
terest per  annum  which  is  1  per  cent  less  than 
the  maximum  allowed  under  our  law. 

Moody  V.  Hawkins,  25  Ark.  195;  Jordan  v. 
MitcheU,  25  Ark.  260. 

Hag^hes*  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  filed  in  Pulaski  chancery 
court  by  appellant  against  appellee  to  cancel 
two  mortgages  given  by  appellant,  one  on 
block  152,  city  of  Little  Rock,  to  secure  pay- 
ment of  dues,  etc.,  on  $1 ,200  of  stock,  and  the 
other  on  lots  10,  11  and  12,  block  65.  city  of 
Little  Rock,  given  by  appellant,  to  secure  pay- 
ment of  dues,  etc.,  on  $7,000  of  stock  in  appel- 
lee's association,  on  the  alleged  ground  that  the 
transactions  were  usurious  loans,  and  asking 
judgment  over  against  said  association  for  all 
sums  paid  in  on  said  transactions.  Are  these 
contracts  usurious?  We  do  not  deem  it  neces- 
sary to  the  determination  of  this  question  to 
decide  whether  these  transactions  were  sales  or 
redemptions  of  the  shares  of  the  appellant,  or 
transactions  in  partnership  funds,  as  they  are 
held  to  be  in  many  of  the  decisions  of  the 
courts  of  last  resort.  The  evidence  shows  that 
in  each  of  these  transactions  there  were  two  sep- 


deemed  usurious,^*  was  held  conBtitutional.  Fol- 
lowed in  Shaffrey  v.  Workingmen^s  Sav.  Loan  & 
Bldg.  Asso.  04  Ind.  flOO. 

Illinois  Laws  1872,  p.  173,  providing  that  no 
premium,  fines,  or  Interest  on  premium  that  may 
accrue  to  a  building  association  under  the  provis- 
ions of  that  Act  shall  be  deemed  usurious,  is  not  in 
Eolation  of  III.  Const.,  art.  4,  fl  2S,  which  prohibits 
the  paseage  of  local  or  special  laws  regulating  the 
rate  of  interest  on  money.  Winget  v.  Quinoey 
Bldg.  Be  H.  Asso.  128  111.  67. 

In  Mechanics  &  W.  Mut.  Bav.  Bank  &  Bldg.  Asso. 
V.  Alien,  28  Conn.  97,  the  Statute  of  18S6,  which  pro- 
vided that  loans  previously  made  upon  monthly 
bonuses  should  not  be  usurious,  was  held  not  un- 
constitutional. 

And  so  in  Welch  v.  Wadswortb,  ao  Conn.  158,  79 
Am.  Dec.  289. 

And  in  Kentucky  It  has  been  held  that  a  statute 
Incorporating  a  building  and  loan  association,  pro- 
viding that  *^  the  dues,  premiums,  interest,  or  fines 
that  may  accrue  to  the  association  in  accordance 
with  Its  charter  shall  not  be  deemed  usurious,'^  is 
an  attempt  to  confer  special  privileges  and  violates 
the  fundamental  law.  Henderson  Bldg.  9l  Loan 
Asso.  V.  Johnson,  8  L.  R.  A.  £89, 10  Ky.  L.  Rep.  830. 

In  Gordon  v.  Winchester  Bldg.  k  A.  F.  Asso.,  12 
Bush,  110,  23  Am.  Rep.  718,  it  was  held  that  the 
charter  giving  the  corporation  power  to  charge  a 
greater  rate  of  Interest  than  was  allowed  by  the 

R.  A. 


general  law  was  unconstitutional;  and,  whether  re- 
garded as  an  exclusive  privilege  or  partial  legisla- 
tion, was  usurious. 

In  Bibb  County  L.  Asso.  v.  Richards,  21  Oa.  892, 
a  special  Act  of  the  Legislature  had  incorporated 
the  association  according  to  its  Constitution  and 
by-laws.  The  transaction  of  this  case  was  held  not 
usurious  because  the  provision  of  the  special  char- 
ter had  been  followed. 

Strict  conformitu  with  the  stat^Ue  is  requisite. 

It  was  held  in  Pfeister  v.  Wheeling  Bldg.  Asso., 
19  W.  Va.  684,  that  the  association  was  not  exempted 
from  the  Usury  Laws  unless  it  saw  to  it  that  the 
loan  was  applied  by  the  member  for  the  purposes 
specified  by  the  Act. 

In  Bates  v.  Peoplo^s  Sav.  &  Loan  Asso.,  42  Ohio 
St.  65S,  the  premium  was  not  ascertained  by  com- 
petitive bidding  as  required  by  statute,  and  being 
in  excess  of  the  legal  rate,  calling  it  a  premium  did 
not  make  it  any  the  less  usurious. 

A  building  association  can  claim  exemption  from 
the  Usury  Laws  only  on  the  ground  that  it  Is  in- 
corporated under  the  provisions  of  the  Act  of  18S9, 
and  its  contracts  must  strictly  conform  to  the  re- 
quirements of  that  Act.    Stiles^s  A  pp.  96  Pa.  122. 

The  defense  of  usury  is  personal  to  the  borrower 
and  his  heirs  or  representatives.  Stein  v.  Indian- 
apolis, etc.  Asso.  18  Ind.  240.  A.  P.  W. 
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araie  contracts:  Vint.  The  taking  of  sbares 
Id  ibe  association  by  the  appellant,  and  the 
contract  to  pay  for  the  sbares  monthly,  as 
stipulated.  /Second,  The  sale  or  transfer  of 
the  sbares  to  the  association,  in  consideration 
of  the  advance  to  the  appellant  of  the  value  of 
his  shares,  in  anticipation  of  their  par  value,  at 
the  time  when  all  the  shares  of  all  the  mem- 
bers should  be  at  par,  by  reason  of  the  accumu- 
lations of  the  association.  When  this  may  be 
1^  uncertain,  as  it  must  depend  upon  the  pros- 
perity of  the  association.  Whenever  these 
shares  are  at  par  the  borrowing  member  ceases 
to  make  his  monthly  payments  of  dues  and 
interest  on  the  advance  made  to  him.  What 
rate  of  interest  he  must  pay  is  uncertain,  and 
cannot  be  known  until  the  final  calculation  can 
be  made.  The  amount  be  may  pay  the  asso- 
ciation may  be  far  less,  or  it  'may  be  more, 
than  the  sum  he  receives,  with  interest  thereon 
at  the  rate  of  10  per  cent  per  annum.  There 
i«.  then,  in  the  transaction  an  element  of  un- 
certainty and  hazard  that  seems  to  exclude  the 
idea  of  a  loan  of  money  at  a  usurious  rate  of 
interest.  "  Where  the  promise  to  pay  a  sum 
alx>ve  legal  interest  depends  upon  a  contin- 
gency, and  not  upon  the  happening  of  a  cer- 
tain event,  the  loan  is  not  usurious. "  l^in  v. 
Brent,  68  U.  S.  1  Wall.  604,  17  L.  ed.  619; 
Tyler,  Usury,  p.  98:  Lloyd  v.  SeoU,  29  U.  8. 
4  Pet.  205,  7  L.  ed.  833.  This  principle  is 
applied  to  contracts  of  insurance,  of  bottomry, 
to  post-obits,  and  annuities.  Tyler,  Usury,  p. 
175  et  9eq.;  Delano  v.  Wild,  6  Allen,  1,  88  Am. 
Dec.  605:  Bawktr  v.  Mill  River  L,  F.  Aiao. 
7  Allen,  100. 

In  Parker  v.  Fulton  Loan  A  Bldg.  Ano.,  46 
Ga.  166,  the  court  said:  *'£ven  on  the  idea 
that  he  was  borrowing  the  mone}',  and  was 
merely  selling  his  interest  in  the  dividend,  it 
was  wholly  a  matter  of  contingency  whether 
be  paid  seven  per  cent,  or  more,  or  less  than 
that,  for  the  money.  This  fact,  this  uncer- 
tainty or  cont Agency,  introduces  into  the  trans- 
action an  element  wholly  foreign  to  an  agree- 
ment to  pay  so  much  for  the  use  of  money." 
The  asaociation  does  not  know  what  it  will  get 
back,  or  what  the  borrower  will  eventually 
pav,  as  that  depends  entirely  on  how  long  it 
will  take  to  reach  the  point  oi  final  winding  up. 
Ihid.;  Bibb  County  L.  Asm.  v.  Richards,  21  Ga. 
m-.  Sfiannan  v.  Lhinn.  48  N.  H.  194;  Burns 
V.  Metropolitan  Bldg.  Asso.  2  Mackey.  7. 


There  are  expenses  and  losses  incident  to  the 
business  of  these  associations  which  must  be 
considered  in  estimating  the  value  of  the  shares 
of  the  members  before  maturity.  Pattison  v. 
Albanp  Bldg.  dc  L.  Asso.  68  Oa.  878.  The 
testimonv  in  this  case  shows  that  if  the  appel- 
lant had  kept  his  contract,  the  interest  he 
would  have  paid  on  the  moneys  he  received 
from  the  association  would  have  been  in  one 
of  the  transactions  1^^  per  cent  per  annum,  and 
in  the  other  4}  per  cent.  It  is  contended  by  the 
counsel  for  appellant  that  the  statutory  rule 
for  computing  interest  where  partial  payments 
are  made  is  applicable  to  these  transactions, 
and  that  the  payments  of  monthly  dues  should 
bear  interest,  or  cause  interest  to  cease  upon 
the  principal,  from  the  time  they  are  made  to 
the  extent  that  they  reduce  the  principal.  But 
the  member  nowhere  reserves  the  right  to 
charge  the  association  interest  on  his  stock  pay- 
ments, lie  has  no  claim  as  a  meml)er  to  such 
interest,  and  it  cannot  be  assumed  that  by 
incurring  the  additional  obligations  towards 
the  association  involved  in  the  arrant  of  an 
advancement  his  previous  rights  in  respect  to 
it  have  become  enlarged.  He  continues  liable 
on  his  original  undertaking.  A  borrower's 
claim  to  have  these  items  tanen  into  account, 
and  to  be  given  credit  therefor  at  any  inter- 
mediate stage,  ''has  no  foundation  in  law  or 
equity."  "  It  must  be  remembered  that  he  is, 
in  the  first  place,  a  member,  and  only  in 
the  second  place  a  borrower.  In  the  former 
capacity  he  has  no  right  to  an  account  of 
profits  except  upon  the  termination  of  the 
scheme."  "As  tor  interest  upon  his  several 
stock  payments,  his  contract  with  the  building 
association,  upon  acceding  to  it,  never  con- 
templated such  a  thing,  ^o  such  stipulation, 
expressed  or  implied,  ever  entered  into  the  bar- 
gam.  All  he  was  entitled  to,  all  he  reserved 
to  himself  the  right  to  claim,  was  a  share  of 
the  profits  of  the  building  association's  deal- 
ings with  the  whole  fund  of  subscriptions." 
Endlich,  Building  Associations,  456.  Where 
the  contract,  however,  is  for  a  mere  loan  of 
money  upon  which  a  rate  of  interest  greater 
than  that  allowed  by  law  is  exacted,  no  device, 
shift  or  cloak,  whatever  its  form,  or  how 
specious  soever  it  may  be,  can  protect  it,  from 
the  taint  of  usury. 

The  decree  of  the  Pulaski  Chancery  Court  is 
affirmed. 


MICHIGAN  SUPREME  COURT. 


Harry  C.  HALL,  Appt., 


V. 


NIAGARA  FJRE  INSURANCE  CO. 

1.   Tlie  pro^flion  of  sa  Insoraoce  pol- 
icy tlubt  it  sball  beO€»me  TOid  uniesb  con- 


sent is  indorsed  thereun  if  the  insured  is  not  the 
sole  and  unconditional  owner  of  the  property, 
reiates  only  to  subHequent  changes  and  does  not 
apply  to  the  state  or  ooudit^n  of  the  property 
when  the  policy  was  issued. 

2.  The  aesi^nment  of  an  insurance  pol- 
icy with  the  consent  of  the  insurer  cre- 
ates a  neir  contract  between  the  latter  and 


Note.— EjTect  on  assignee  of  insurance  policy  uf 
acts  Cff  forfeHure  by  aggignor. 

The  effect  of  an  araiffnment  of  an  insurance  pol- 
icy with  consent  of  the  Insurer  to  cmate  a  new  con- 
tract which  shall  be  unaffected  by  acts  of  the  as- 

IH  L.  R  A. 


slgrnor  as  declared  by  the  main  case  is  a  question 
of  very  great  importance  and  one  on  which  there 
has  been  much  confusion  and  disaaxeement  among 
courts  and  text- writers.  Some  of  the  difficulty  has 
'  been  due  to  a  failure  to  distinguish  between  an  as- 
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the  umlgnee  which  is  unaffected  by  any  causes 
of  forfeiture  previously  existinflr  and  unknown 
to  either  party. 

8*  Procseedinptooiutateiuuitmeeord- 
in^  to  the  poroTlaloiui  of  aeontract  under 
which  he  had  become  merely  a  tenant  holding 
over  without  permission  is  not  a  litigation  which 
will  defeat  an  insurance  policy  which  protides 
that  It  shall  be  void  "^it  the  title  or  poanomion  be 
now  or  hereafter  involved  in  litigation." 

(October  4, 1808.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgmeut  in  favor  of 
defendaDt  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.     Revened. 

The  facts  are  slated  in  the  opinion. 

Me$ar9,  Koena  A  Lightnert  for  appel- 
lant: 

The  sale  of  the  property  and  the  assignment 
of  the  policy  in  suit  by  Mr.  Hough  to  plaintiff 
and  the  consent  of  the  defendant  company  in- 
dorsed on  the  policy  constituted  a  new  con- 
tract of  insurance  between  plaintiff  and  de- 
fendant, and  plaintiff  is  not  bound  by  any  act 
of  his  assignor. 

WiU(m  V.  HiU,  8  Met.  09;  1  May,  Ins.  3d  ed. 
S  878A. 

The  unearned  and  retained  premium  is  a 
good  consideration  for  the  new  contract. 

Flanagan  v.  Camden  Mvt.  Iub.  (^.  25  N.  J. 
L.  606;  Cummingg  v.  Cheshire  County  Mut.  F. 
Ins,  Co.  56  N.  H.  467;  Shearman  v.  Niagara  F. 
Ins,  Co.  46  N.  Y.  526;  Steen  v.  Niagara  F. 
Ins.  Co.  89  N.  Y.  826, 42  Am.  Rep.  297;  Pratt 


V.  New  York  Cent.  Ins.  Co,  64  Barb.  589,  14 
Am.  Rep.  804;  ElUs  v.  Council  Bluffs  Ins.  Co. 
64  Iowa,  507;  Continental  Ins.  Co.  ▼.  Mttnns, 
5  L.  R.  A.  480, 120  Ind.  SO;  EUis  v.  Jnsuranee 
Co,  of  North  America,  82  Fed.  Rep.  646. 

Plaintiff  bad  a  sufficient  title  to  the  property 
insured  to  satisfy  the  requirements  of  the  pol- 
icy. 

I  With  no  inquiries  made  by  the  company 
and  no  statements  given  by  plaintiff,  the  pro- 
visions in  the  policy  in  regard  to  the  title  of 
the  insured  are  at  most  representations,  a  sub- 
stantial compliance  with  which  is  sufficient. 
If  the  company  deemed  an  accurate  knowledge 
of  insured's  title  to  be  material  it  should  have 
inquired  in  regard  to  the  title. 

1  May,  Ins.  8d  ed.  $  285;  Castner  v.  Farm- 
ers Mut,  F.  Ins.  Co.  46  Mich.  15;  Guest  v.  Neuf 
Hampshire  P,  Ins.  Co.  66  Mich.  98;  Hoose  v. 
Prescott  Ins,  Co.  of  Boston,  11  L.  R.  A.  840,. 
84  Mich.  828,  7  Am.  &  £ng.  Eucyclop.  Law, 
p.  1020,  and  notes;  Hooper  v.  Hudson  River  F. 
Ins,  Co.  17  N.  Y.  424;  Short  y.  Home  Ins.  Co. 
90  N.  Y.  16,  48  Am.  Rep.  188;  ContinentaC 
Ins.  Co.  V.  Munns,  supra;  Vankirk  v.  Citi- 
zens Ins.  Co.  (Wis.)  May  5,  1891;  Washington 
Mills  d  E.  Mfg.  Co.  v.  Weymouth  dt  B.  Mut. 
F.  Ins,  Co.  185  Mass.  505;  Peet  v.  Dakota  F.  db 
M.  Ins.  Co.  (S.  Dak.)  Jan.  5,  1891. 

The  meaning  of  "  title  or  possessioD"  in  the 
clause  relating  to  the  title  or  possession  becom- 
ing involved  in  litigation,  is  some  interest  in 
the  property  asserted  in  opposition  to  the  title 
of,  or  derived  from  the  insured.  A  possession 
of  the  premises  under  plaintiff  is  an  "occu- 
pancy "  and  not  legally  a  '*  possession." 


signment  to  an  owner  of  the  property  and  an  as- 
siflrnment  merely  as  security  for  a  debt. 

Pi^for  act*. 

The  doctrine  of  the  above  case  that  prior  acts  of 
forfeiture  by  an  absiinior  do  not  affect  the  rierhts 
of  a  purchaser  of  the  property  to  whom  the  policy 
is  assiffned  with  consent  of  the  insurer  is  aocepted 
in  most  of  the  more  recent  cases,  even  where  the 
insurer  is  iaoorant  at  the  time  of  such  acts  of  for- 
feiture. Ellis  v.  Insurance  Co.  of  North  America, 
32  Fed.  Bep.  646;  City  F.  Ins.  Go.  v.  Mark,  45  III.  482; 
Continental  Ins.  Co.  v.  Manns,  6  L.  R.  A.  480,  120 
Ind.  ao. 

The  rule  is  still  plainer  and  has  been  followed  in 
other  oases  where  the  consent  has  been  given  by 
the  insurer  with  knowledire  of  the  prior  acts  of 
forfeiture.  Shearman  v.  Niagara  F.  Ins.  Co.  46  N* 
Y.  fi0B;  Pratt  v.  New  York  Cent.  Ins.  Co.  64  Barb. 
580, 14  Am.  Rep.  804;  Steen  v.  Niagtmi  F.  Ins.  Co. 
80  N.  Y.  810.  4S  Am.  Rep.  207. 

In  KreuU  v.  Niagara  Dist.  Mut.  F.  Ins.  Co.,  16  U. 
C.  C.  P.  181,  the  court  says  it  does  not  mean  to  say 
whether  notice  to  either  party  of  the  prior  acts  of 
forfeiture  is  material  or  not.  In  that  case  it  ap- 
pears that  the  insurer  knew,  but  the  assignee  did 
not,  of  a  prior  cause  of  forfeiture  by  change  of 
occupation  of  the  premises,  and  it  was  held  that 
this  was  waived  by  consent  to  an  asBlgnment  of  the 
policy.  The  court  says  this  doctrine  might  not  ap- 
ply to  some  defenses  such  as  those  in  respect  to  an 
original  inflrmlty  of  title. 

The  doctrine  is  likewise  applied  to  the  case  of  a 
mortgagee  who  becomes  a  purchaser  of  property 
on  foreclosure  where  the  Insurer  consents  that  the 
policy  originally  payable  to  him  as  mortgagee 
shall  continue  in  his  favor.  Pratt  v.  New  York 
Cent.  Ins.  Co.  64  Barb.  580, 14  Am.  Rep.  804. 

And  the  same  rule  is  adopted  in  respect  to  a  pur- 

H.A. 


chaser  at  sherilTs  sale  to  whom  an  insurer  with 
knowledge  of  a  cause  of  forfeiture  consents  that 
the  policy  shall  be  assigned.  Steen  v.  Niagara  F. 
Ins.  Co.  80  N.  Y.  815,  42  Am.  Rep.  207. 

The  retention  of  the  unearned  premium  is  a  good 
consideration  for  a  new  oontraot  with  the  assignee 
of  a  policy.  Shearman  v.  Niagara^F.  Ins.  Co.  46 
N.  Y,  626:  Pratt  v.  New  York  Cent.  Ins.  Co.  iupra. 

But  in  conflict  with  most  of  the  above  cases  it  is 
held  in  BUis  v.  State  Ins.  Co.,  68  Iowa.  578, 66  Am. 
Bep.  866,  that  the  consent  of  an  insurer  to  the  as- 
signment of  a  policy  which  provides  that  it  shall 
1)0  void  if  the  title  is  ^^transferred,  incumbered  or 
changed*^  does  not  waive  a  cause  of  forfeiture 
which  is  not  known  to  the  insurer  arising  out  of 
an  undisclosed  incumbrance. 

An  exception  trom,  rather  than  a  contradiction 
of,  the  doctrine  of  the  main  case  is  made  in  Insur- 
ance Co.  of  North  America  v.  Garland,  106  111.  2S0, 
in  which  it  is  "held  that  consent  to  an  assignment 
of  a  policy  on  a  house  which  is  then  vacant  made 
subject  **to  all  the  terms  and  conditions"  of  the 
policy,  one  of  which  makes  it  a  cause  of  forfeiture 
if  the  building  shall  '^become  vacant  and  unoccu- 
pied and  BO  remain,"  will  not  waive  that  provision 
altogether  and  the  assignee  cannot  hold  the  com- 
pany liable  if  he  allows  the  buUding  to  continue 
vacant.  In  this  case  one  Judge  dissented  on  the 
ground  that  as  a  new  contract  was  made  with  the 
assignee  at  a  time  when  the  premises  were  \iicant 
the  condition  was  waived  altogether. 

Another  exception  is  made  in  the  case  of  Mo- 
Cluskey  v.  Providence  Wash.  In<i.  Co.,  126  MasR.  306, 
in  which  a  policy  which  was  void  when  issued  for 
lack  of  insurable  interest  was  held  not  to  become 
valid  in  the  hands  of  an  assignee  to  whom  the 
property  had  been  conveyed  where  the  assignment 
was  made  by  mere  consent  of  the  Insurer  without 
any  new  consideration  or  any  new  undertaking. 


1892. 


Hall  v.  Niagara  Fire  Ins.  Co. 
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1  HftT,  Ins.  8d  ed.  §  278  A.  and  noiet; 
Runuep  y.  Phamix  In$.  Co.  1  Fed.  Rep.  896; 
Alkan'v.  New  Hampshire  Jns.  Go.  58  Wis.  187; 
Bumte^  ▼.  Phanix  In:  Co,  17  Blatchf .  527. 

Sterens,  on  the  forfeiture  of  his  contract  by 
notice  from  plaintifP  in  accordance  with  its 
tenns  before  the  fire,  became  a  tenant  a  will  of 
pbuntiff. 

Dwighi  V.  Cutler,  8  Mich.  566,  64  Am.  Dec. 
105;  Baitmm  ▼.  Babcock,  40  Mich.  880. 
The  policy  was  valid  when  issued  to  Hough. 
Dupreau  v.  Hibemia  Ins,  Co,  76  Mich.  615, 
and  cases  cited. 

And  the  contract  to  sell  to  Stevens  and  bis 
possession  taken  thereunder  did  not  avoid  the 
policy. 
1  Hay,  Ins.  8d  ed.  §  267. 
Possession  taken  by  one  holding  under  a  land 
contract  is  not  an  avoidance  of  the  contract. 

Smith  v.  Photnix  Im,  Go.  18  L.  R.  A.  475. 
91  Oal.  828. 

The  property  being  vacant  at  the  time  the 
policy  was  issued,  the  provisions  contained 
therein  as  to  vacancy  and  consequently  as  to 
change  of  possession  do  not  apply. 

Aurora  F.  db  M,  Im.  Co.  v.  Kranieh,  86 
Mich.  289;  Conditions  in  Insurance  Policies. 
15  Am.  Rev.  p.  772;  Burmn  v.  Philadelphia 
F,  A9».  186  Pa.  267:  BiU  v.  Cumberland  Val- 
l^  Mvt  Prat,  Go,  59  Pa.  474;  OrabU  v.  Oer- 
man  Iru.  Go.  82  Neb.  645;  Davidson  v.  Hawk- 
eye  Ins.  Go.  71  Iowa,  582;  1  May,  Ins.  8d  ed. 
§  267,  note  5. 

Messrs.  Hanehett*  Stark  &  Hanoheti* 
for  appellee: 
The  sale  by  Hough  to  Stevens  and  placing 


him  in  possession  under  the  contract,  not  hav- 
ing been  consented  to  by  the  company  renders 
the  policy  void.  It  was  a  change  in  the  title 
interest  and  possession  of  the  propertv  by  Rale. 

Satagey.  Howard  Ins,  Co.  52  N.  V.  602,  11 
Am.  Rep.  741;  Cottingham  v.  Ft  remans  F. 
Ins.  Co.  20  Ins.  L.  J.  187;  Davidson  v.  Hatck- 
eye  Ins.  Co.  71  Iowa.  582;  Insurance  Co.  v. 
Archibald,  16  Ins.  L.  J.  153;  Western  Afans. 
Ins.  Co.  V.  Riker,  10  Mich.  280;  EUiott  v. 
Ashland  Mat.  F,  Jns.  Co.  117  Pa.  548;  Imperial 
F.  Ins.  Co.  V.  Dunham,  117  Pa.  460. 

The  policy  ha  vim?  become  void  cannot  be 
revived  by  any  action  of  waiver  or  estoppel, 
unless  done  with  a  full  knowledge  of  the 
facts 

SecurUjf  Ins.  Go.  v.  Fay,  22  Mich.  468.  7 
Am.  Rep.  670;  New  York  Cent.  Ins.  Co.  v. 
Watson,  28  Mich.  486;  Emery  v.  .Mutual  City 
db  Village  F.  Ins.  Co.  51  Mich.  471,  47  Am. 
Rep.  590;  AUemania  F.  Ins.  Co.  v.  Hurd,  87 
Mich.  13. 

An  a98iKnment  and  consent  is  not  regarded 
as  yielding  any  rights  of  the  company.  The 
same  defense  can  he  made  as  it  the  action 
were  brought  by  the  assignor. 

Bergson  v.  Builders  Ins.  Co.  38  Cal.  545;  East- 
man V.  Carrol  County  Mut.  F.  Ins.  Co.  45  Me, 
307;  Merrill  v.  Farmers  A  M.  Mut.  F.  Ins.  Co. 
48  Me.  285;  Bouditeh  Mut.  F  Ins.  Go.  v. 
Window,  8  Gray,  48;  McCluskey  v.  Procidence 
Wash.  Ins.  Co.  126  Mass.  808;  miis  v.  titatc 
Ins.  Co.  68  Iowa,  578.  56  Am.  Rep.  865: 
Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  878; 
Mitchell  V.  Lycoming  Mut.  Ins.  Co.  51  Pa.  410; 
EUiot  V.   A&land  Mut.  Ins.   Co.  supra;  In- 


Safestantialty  the  same  decision  where  there  was 
no  insurable  Interest  oriirinally  is  made  In  respect 
to  a  mutual  policy  in  which  the  assifrnment  is 
made  subject  to  all  liabilities,  etc.  Eastman  v. 
Gsrrol  County  Ids.  Co.  46  Me.  807. 

Bat  the  fact  that  the  Insured  had  merely  a  part- 
nerBhip  interest  in  ffoods  insured  ^nd  not  the  en- 
tire title  does  not  defeat  the  right  of  an  assignee 
to  whom  the  policy  has  been  aaslirned  with  the  m- 
sorer'S  oonsent.    City  F.  Ins.  Co.  v.  Marie,  46  Hi. 


It  does  not  appear  in  this  case  whether  the  insur- 
er knew  of  the  grround  of  forfeiture  at  the  time  of 
tlie  assignment  or  not* 

Where  tlie  assignee  knows  of  the  prior  cause  of 
forfeiture  and  the  insurer  does  not,  another  im- 
portuit  element  is  introduced.  Actual  knowledge 
of  die  prior  forfeiture  on  the  part  of  an  agent 
of  the  assignee  by  whom  the  assignment  is  made  is 
the  Imowledgo  of  the  assignee  and  if  such  cause  of 
forfeitare  is  not  known  to  the  insurer  it  is  not 
waived  by  consent  to  the  assignment.  Philadel- 
phia Fire  Aaso.  v.  Floumoy  (Tex.)  May  17,  1802; 
Xorthem  Aseur.  Co.  v.  Floumoy,  May  17, 1892. 

An  insarer'B  consent  to  the  assignment  of  a  poi- 
icTto  thegrrantee  of  the  property  insured  which 
▼as  in  fact  bat  not  so  known  to  the  company 
fiaudDlenc  as  to  the  creditors  of  the  insured,  does 
not  prevent  it  from  avoiding  the  policy  under  a 
eisfMe  therein  against  fraud  although  the  fraud u- 
leot  gnmtee  was  the   insurer^s  agent.     Phoenix 
fwiCb.  V.  Wlllte,  70  Tex.  1«. 
An  awfgnee  of  a  policy  only  and  not  of  the  prop- 
erty \sy  an  anigiinient  made  before  loss  where  the 
pMcy  does  not  restrict  a  transfer  Is  subject  to  all 
defeoses  against  ttie  insured.    Bergson  v.  Builders 

Jos.  00.88  Oal.  545.    ^ 

A  mortgagee  to  whom  a  policy  is  assigned  ascol- 
iateraJ.  but  who  does  not  give  any  new  deposit 

18  L  k  A- 


note  or  other  security  as  required  by  the  by-laws 
of  a  mutual  company  which  Issued  the  policy, 
takes  it  subject  to  a  prior  cause  of  forfeiture  by 
misrepresentation  in  the  original  application  for 
the  Insurance.  Bowditch  Mut.  F.  Ins.  Co.  v. 
Winslow,  8  Gray,  48. 

A  mere  assent  by  a  mutual  company  to  an  in- 
dorsement by  the  Insured  directing  payment  **in 
case  of  loss**"  to  another  person  *^or  value  re- 
ceived** is  not  sufficient  to  show  a  new  contract 
with  the  latter  where  a  new  deposit  note  is  not 
given  as  required  by  the  company^s  by-laws  in 
case  of  assignment.  Fogg  v.  Middlesex  Mut.  F. 
Ins.  Co.  10  Cush.  887. 

Subnequent    acts. 

Subsequent  acts  of  forfeiture  by  the  assignor 
do  not  affect  the  rights  of  a  purchaser  of  insured 
property  to  whom  the  policy  is  assigned  with  the 
consent  of  the  Insurer.  Ellis  v.  (?ouncil  Bluifo  Ins. 
Co.  64  Iowa,  607. 

An  assignor  of  an  insurance  policy  cannot  after- 
wards bind  the  assignee  by  an  agreement  as  to  the 
amount  of  the  loss.  American  Cent.  Ins.  Co.  v. 
Sweetser.  116  Ind.  870. 

The  rights  of  an  assignee  of  a  pollc>'  as  security 
cannot  be  defeated  by  an  adjustment  made  be- 
tween the  mortgagor  and  the  insurer.  Hall  v. 
Fire  Asso.  of  Philadelphia.  64  N.  H.  406. 

An  arbitration  between  a  mortgagor  and  an  in- 
surer without  notice  to  the  mortgagee  to  whom 
the  loss  is  made  payable  does  not  affect  the  iatter^s 
rights.  Bergman  v.  Commercial  Uniou  Assur.  (^o. 
16  L.  R.  A.  270, 18  Ky.  L.  Rep.  720. 

The  same  is  true  of  an  accord  and  sattofactlon 
between  the  insurer  and  the  mortgagor.  Hutha- 
way  V.  Orient  Ins.  Co.  (N.  Y.)  17  L.  R.  A.  514. 

Some  of  the  early  cases  which  decided  that,  an 
assignment  made  with  the  Insurer^s  consent  ere- 
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fivranee  Co,  of  North  America  v.  Oarland,  108 
111.  220. 

In  the  case  at  bar  we  bave  tbe  feature  tbat 
it  was  ;Dot  an  assignment  of  a  policy  to  tbe 
purchaser  in  a  case  of  sale  of  the  property,  but 
tbe  assignment  of  a  policy  to  tbe  assignee  of  a 
vendor's  interest,  a  vendor  who  did  not  bave 
tbe  legal  title  and  bad  contracted  bis  equitable 
title  to  another.  It  islwbat  might  be  termed 
the  sale  of  an  equitable  mortgage  merely 
with  an  assignment  of  a  policy  not  issueil 
on  that  interest  but  an  interest  as  owner. 

Even  if  the  assignment  of  tbe  policy  and 
consent  thereto  in  this  case  was  a  new  contract 
of  insurance,  the  condition  of  the  title  was 
such  that  plaintiff's  interest  was  not  sufficient 
to  sustain  the  conditions  of  the  policy. 

Clap  F.  dh  M.  Ins,  Co.  v.  Huron  ikiH  <&  L. 
Mfg.  Co.  81  Mich.  846. 

McGrath*  Ch,  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  a  policy  of  insurance 
<iated  October  18,  1888,  and  running  for  three 
years,  issued  to  J.  C.  Hough  * 'on  bis  two-story 
frame  dwelling,  .  .  .  against  all  such  im- 
mediate loss  or  damage  sustained  by  the  assured 


as  may  occur  by  tire  to  tbe  property  above 
specified,  but  not  exceedingtbe  intercut  of  the 
assured  in  tbe  property."  By  tbe  terms  of  tbe 
policy,  tbe  assur^  by  its  acceptance  "war- 
rants that  any  application,  survey,  plan,  state- 
ment, or  description,  connected  with  procuring 
this  insurance,  or  contained  in  or  referred  to 
in  this  policy,  is  true,  and  shall  be  a  part  of 
this  policy;  that  the  assured  baa  not  overvalued 
tbe  property  herein  described,  nor  omitted  to 
state  to  this  company  any  information  material 
to  the  risk."  The  policy  also  provided  that 
'  'this  policv  shall  become  void,  unless  consent 
in  writing  is  indorsed  by  the  company  hereon, 
in  each  of  tbe  following"  instances,  viz. :  If  tbe 
insured  is  not  the  sole  and  unconditional  owner 
of  the  property;  or  if  any  building  intended  to 
be  insured  stand  on  ground  not  owned  in  fee 
simple  by  the  assured;  or  if  the  interest  of  tbe 
assured  in  the  property,  whether  as  owner,  trus- 
tee, consi^ee.  factor,  agent,  mortgagee,  lessee, 
or  otherwise,  is  not  truly  stated  in  this  policy; 
or  if  any  change  take  place  in  tbe  title,  inter- 
est, location,  or  possession  of  the  property  (ex- 
cept in  case  of  succession  by  reason  of  tbe 
death  of  tbe  assured),  whether  by  »ale,  transfer, 
or  conveyance  in  the  whole  or  in  part,  or  by 


ated  a  new  contract  that  could  not  be  defeated  by 
subsequent  acts  of  forfeiture  by  the  aasignor  ap- 
plied the  doctrine  to  asslirnmeDts  merely  as  secur- 
ity for  debts  where  the  aasifniee  did  not  own  the 
property  insured.  Tiiiou  v.  Kingston  Mut.  Ins. 
€o.  7  Barb.  570,  affirmed  5  N.  Y.  406;  Allen  v.  Hud- 
son  River  Mut.  Ins.  Co.  19  Barb.  442;  Traders  Ins. 
Co.  V.  Bobert,  9  Wend.  404;  Pollard  v.  Somerset 
Mut.  F.  Ins.  Co.  42  Me.  221:  Foster  v.  Equitable  Mut. 
F.  Ins.  Co.  2  Gray,  216;  Charleston  Ins.  &  T.  Co.  v. 
Neve,  2  McMull.  L.  389. 

Tbe  same  doctrine  is  applied  In  New  Bnflrland  F. 
A  M.  Ins.  Co.  V.  Wetmore,  fl2  III.  221,  where  the  in- 
surance was  oriffinally  taken  by  a  mortgagee  and 
assigned  with  the  mortgage. 

But  the  case  of  Foster  v.  Equitable  Mut.  F.  Ins. 
Co.,  suprat  is  distinguishable  from  the  others  In 
that  the  mortgagee  to  whom  the  assignment  was 
made  gave  his  own  written  promise  to  pay  future 
assessments  od  tbe  policy  which  was  in  a  mutual 
company. 

Later  cases  have  repudiated  the  doctrine  and 
have  established  the  rule  that  a  mortgagee  or 
other  creditor  to  whom  a  policy  is  assigned  merely 
as  security  for  a  debt  takes  the  policy  subject  to 
subsequent  acts  of  forfeiture  by  his  assignor  if  no 
new  agreement  is  expressly  made  with  the  assignee 
or  any  new  consideration  received  from  him.  Buf- 
falo Steam  Engine  Works  v.  Sun  Mut.  Ins.  Co.  17 
N.  Y.  401  (overruling  the  New  York  Cases  above 
cited  to  the  contrary;;  Grosvcnor  v.  Atlantic  F. 
Ins.  Co.  17  N.  Y.  891  (although  in  this  case  there  was 
no  assignment  but  merely  a  clause  held  equivalent 
thereto  by  which  the  policy  was  made  payable 
to  the  mortgagee);  Swenson  v.  Sun  Fire  Office,  68 
Tex.  461:  Illinois  Mut.  F.  Ins.  Co.  v.  Fix,  68  111.  151, 

5  Am.  Rep.  88:  State  Mut  F.  Ins.  Co.  v.  Robert, 
81  Pa.  488;  Home  Mut.  F.  Ins.  Co.  v.  Houslem,  60 
111.  521  (this  also  was  a  case  of  loss  payable  to  a 
mortgagee):  Hoxsie  v.  Providence  Mut.  F.  Ins.  Co. 

6  R.  I.  517;  Burton  v.  Gore  Dist.  Ins.  Co.  12  Grant, 
Ch.  1S6;  Edes  v.  Hamilton  Mut.  Ins.  Co.  8  Allen,  362; 
Lawrence  v.  Holyoke  Ins.  Co.  11  Allen,  887:  (in 
these  Massachusetta  cases  the  policies  were  in 
mutual  companies  and  there  was  no  new  deposit 
note  or  other  security  given  by  tbe  assignee  as  re- 
quired by  the  by-laws  in  case  of  assignments.) 

But  after  an  assignment  with  the  Insurer^s  con- 
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sent  to  a  mortgagee  who  signs  premium  notes 
with  the  assignor,  the  assignor's  acts  cannot  defeat 
the  rights  of  the  assignee.  Boynton  v.  Clinton  & 
E.  Mut.  Ins.  Co.  16  Barb.  254;  Foster  v.  Equitable 
Mut.  F.  Ins.  Co.  supra. 

In  Reed  v.  Windsor  County  Mut.  I  us.  Co.,  54  Vt 
413,  it  is  held  that  concealment  or  misrepresenta- 
tion as  to  incumbrances  in  an  application  will  de- 
feat the  right  of  an  assignee  although  the  Insurer 
has  consented  to  the  assignment;  that  it  te  a  case 
of  mere  substitution  and  any  defense  against  the 
assignor  is  good  against  the  assignee.  It  seems 
that  this  assignment  was  made  as  security  for  a 
mortgage  although  this  is  not  definitely  stated  in 
the  report. 

In  Pupke  V.  Resolute  F.  Ins.  Co.,  17  Wis.  378w  84 
Am.  Dec.  754,  it  is  held  that  subsequent  acts  of  an 
assignor  such  as  fraud  in  respect  to  proofs  of  loss 
defeat  the  rights  of  the  assignee  equally  with  those 
of  the  assignor;  but  it  does  not  appear  in  this  case 
whether  the  assignment  which  was  made,  as  is  usual 
in  such  cases,  subject  to  all  terms  and  conditions 
of  the  policy,  was  made  to  the  owner  of  the  goods 
insured  or  merely  as  security. 

An  assignment  of  his  interest  in  a  policy  by  a 
mortgagee  to  whom  the  loss  was  made  payable, 
made  with  the  insurer's  consent,  is  not  an  assign- 
ment of  the  policy,  and  the  assignee's  rights  are 
defeated  by  the  mortgagor's  subsequent  acts  of 
forfeiture.  Hale  v.  Mechanics  Mut.  F.  Ins.  Co. 
6  Gray,  169, 66  Am.  Deo.  410. 

Asstcfnment  after  lottm. 

An  assignment  of  an  insurance  policy  after  a  loss 
is  merely  an  assignment  of  a  chose  in  action  and  tbe 
assignee's  rights  are  purely  derivative  which  can 
therefore  be  no  greater  than  those  of  his  assignar. 
East  Texas  F.  Ins.  Co.  v.  Coffee,  61  Tex.  287:  Archer 
V.  Merchants  &  M.  Ins.  Co.  48  Mo.  484;  Bonenfant 
v.  American  F.  Ins.  Co.  76  Mich.  658;  Wilson  v. 
Hakes,  86  IlL  App.  680. 

But  an  adjustment  of  a  policy  between  the  in- 
surer and  the  Insured  who  has  assigned  it  after  the 
loss  occurred  will  not  defeat  the  rights  of  tbe  as- 
signee if  he  is  not  given  opportunity  to  participate 
on  his  request  therefor.  London  Fire  Asso.  v. 
Blum,  63  Tex.  282.  R  A.  R. 


18»2. 


Hall  v.  Niagaba  Fibe  Ins.  Co. 


189 


legal  processor  judicial  decree;  or  the  title  or 
possessioD  be  now  or  hereafter  become  in- 
volved in  litigation;  or  if  this  policy  be  as- 
signed or  transferred  before  a  loss."  Ko  writ- 
ten application  for  the  policy  was  requested  or 
made.  The  insurance  was  solicited  by  the 
company's  agent,  '*who  saw  the  building  per- 
mit in  the  paper,  and  came  to  the  office, 
[Hough's]  and  wanted  to  write  a  policy  on  the 
house."  ^o  statement  as  to  the  condition  of 
the  title  or  as  to  the  nature  of  Hough's  owner- 
ship was  asked  for  or  given.  Hough,  in  No- 
vember, 1887,  had  bought  10  acres  of  land  for 
$18,000,  a  large  portion  of  which  had  been 
paid,  and  had  subdivided  the  land;  the  house 
in  question  being,  at  the  time  the  insurance 
was  eflfected,  in  process  of  construction  on  one 
of  the  lots  known  as  "Lot  7."  He  held  the 
whole  under  a  contract  of  purchase,  October 
13,  1888,  the  policy  was  issued  May  14,  1889, 
Hough  contracted,  in  writing,  to  sell  to  one 
Stevens  this  lot  7  for  $3,500,  which  was  to  be 
I)aid  as  follows:  $25  on  July  1,  1889,  and  the 
further  sum  of  $25  in  monthly  payments  there- 
after, until  the  entire  sum,  with  interest,  should 
be  paid.  Stevens  contracted  to  pay  all  taxes 
and  assessments  upon  the  property,  and  to  pay 
the  expenses  of  keeping  the  buildings  insured 
against  loss  or  damage  By  fire.  Hough  agreed, 
on  performance  of  all  of  the  covenants  upon 
Stevens' part,  to  execute  a  good  and  sufficient 
deed  to  Stevens.  It  was  further  agreed  that 
"the  said  party  of  the  second  part  shall  have 
possession  of  said  premises  on  and  after  the 
date  hereof,  while  he  shall  not  be  in  default  on 
his  part  in  carrying  out  the  tenns  hereof;  and 
if  said  party  of  the  second  part  shall  fail  to 
perform  bis  agreements  on  this  contract,  or  any 
part  of  the  same,  the  said  party  of  the  first  part 
shall,  immediately  after  such  failure,  have  a 
right  to  declare  the  same  void,  and  may  retain 
whatever  may  have  been  paid  hereon,  and  all 
improvements  that  may  have  been  made  on 
said  premises,  to  the  extent  of  his  just  interest 
therein,  and  treat  the  party  of  the  second  part 
as  his  tenant  holding  over  without  permission." 
Stevens  went  into  possession  at  once,  and  oc- 
cupied the  premises  at  the  date  of  the  fire,  al- 
though he  onlv  made  three  monthly  payments. 
On  .July  1,  1890,  he  was  given  notice  to  quit 
the  premises,  and  that  the  contract  had  been 
declared  void.  In  March  ,1889,  Hough  assigned 
all  his  interest  in  the  original  contract  neld 
by  him  to  plaintiff.  At  the  time  of  that  as- 
signment. Hough  assigned  the  policy  to  Hall 
and  Hough  and  Hall  went  together  to  the  office 
of  defendant's  agent.  Hall  told  the  agent  that 
Hough  had  ''assigned  his  interest  in  the  prop- 
erty" to  him  (Hall),  and  that  he  "wanted  the 
policy  to  read  payable  to  him  in  case  it  should 
burn,"  and  thereupon  the  consent  of  the  com- 
pany was  indorsed  upon  the  policy.  Upon 
these  facts  the  court  directed  a  verdict  for  de- 
fendant, and  plaintiff  appeals. 

The  record  presents  two  questions:  (a)  Was 
this  contract  valid  at  its  inception?  (6)  Conced- 
ing that  the  policy  was  vitiated  by  the  Stevens 
contract  as  to  Hough,  what  was  the  effect  of 
the  company's  consent  to  the  assignment  to 
plaintiff?  It  must  be  conceded  that  Hough,  at 
the  inception  of  the  policy,  had  an  insurable 
interest  m  the  property.  It  is  well  settled  in 
this  state,  at  least,  tbat  an  applicant  for  insur- 
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ance  is  not  required  to'  show  the  exact  condi- 
tion of  his  title,  unless  requested  so  to  do, 
{Gastner  v.  Farmers  Mut,  F,  Ins.  Co,  46  Mich. 
15;  Guest  v.  New  Hampshire  F,  Ins.  Co.  66 
Mich.  98;)  that  the  failure  to  mention  incum- 
brances, if  not  inquired  about,  the  application 
being  oral,  and  no  deceit  being  practiced,  is 
immaterial,  (O'Brien  v.  Ohio  Ins.  Co.  52  Mich. 
131;  Tiefenthal  v.  Citizens  Mut.  F.  Ins.  Co. 
58  Mich. 806;)  and  that  an  equitable  ownership 
will  Support  a  recital  of  ownership.  Farmers 
Mvt.  F.  Ins.  Co.  V.  Fogelman,  85  Mich.  481; 
G^iiest  V.  New  Hafnpshire  F.  Ins.  Co.  supra. 
See  1  May,  Ins.  285-287,  and  7  Am.  &  Eng. 
Encyclop.  Law.  1020. 

In  the  present  case,  neither  Hough  nor  Hall 
were  asked  to  state  the  nature  of  their  interest 
in  the  property  or  the  condition  of  the  title; 
neither  made  any  misrepresentation  or  was 
guilty  of  any  fraud  or  concealment;  and  Hough 
at  the  inception  of  the  policy,  and  ^aintiff,  at 
the  time  of  the  consent  of  the  company  to  the 
assignment  to  him,  had  such  an  interest  in  the 
property  insured  as  would  support  the  recita- 
tion in  the  policy  that  it  covered  **his  two-story 
frame  dwelling."  Hough's  contract  with  Stev- 
ens was  not  executed  until  after  the  policy  had 
been  issued,  and  when  Hall  took  Stevens  was 
in  default,  but,  in  any  event.  Hall  had  at  that 
time  an  equitable  interest.  The  provisions  of 
the  policy  in  the  present  case,  respecting  the 
sole  and  unconditional  ownership  of  the  prop- 
erty, the  truthfulness  of  the  statement  as  to 
the  interest  of  the  assured  in  the  property,  and 
as  to  any  change  in  the  title,  interest,  location, 
or  possession  of  the  property  by  sale  or  trans- 
fer, are  precisely  the  same  as  were  passed  upon 
in  Hoose  v.  Prescott  ins.  Co. ,  84  Mich.  809,  and 
the  court  there  held  that  all  the  provisions  of 
the  contract  must  be  taken  together;  that  if 
the  insurer  desired  to  know  the  interest  it  was 
insuring,  it  should  have  defined  that  interest  in 
the  policy;  that  it  was  the  intention  of  the  par- 
ties to  make  a  binding  contract  of  insurance 
when  accepted  by  the  insured;  that  the  claim  as 
to  sole  and  unconditional  ownership  could  only 
be  held  to  relate  to  changes  arising  af  t43r  the  ex- 
ecution and  acceptance  of  the  policy,  and  did 
not  apply  to  an  existing  state  or  condition  of 
the  property  at  the  time  that  the  policy  was  is- 
suea.  That  case,  therefore,  disposes  of  the  first 
question. 

The  other  question  is  the  more  serious  one, 
and  one  upon  which  the  authorities  are  bv  no 
means  uniform.  In  Continental  Ins.  Go.  v. 
Munns,  120  Ind.  80,  5  L.  R.  A.  430,  the  in- 
sured had  mortgaged  the  property,  and  after- 
wards sold  it  to  Munns,  and  assigned  the  jpol- 
icy,  to  which  assignment  the  company,  with- 
out knowledge  or  notice  of  the  mortgage,  con- 
sented. The  court  held  that  a  contract  of  in- 
surance is  a  purely  personal  engagement,  and 
does  not  run  with  the  property  insured,  citing 
Nordyke  cfe  Mamion  Go.  v.  Oery,  112  Ind.  585, 
and  CummingsY.  Cheshire  County  Mut.  F.  Ins. 
Co.  55  N.  H.  457.  "That  the  policy  expires 
with  the  transfer  of  the  estate,  so  far  as  it  re- 
lates to  the  original  holder,  but  the  assignment 
and  assent  of  the  company  constitute  an  inde- 
pendent contract  with  the  assignee,  the  same, 
in  effect,  as  if  the  policy  had  been  reissued  to 
him  upon  terms  and  conditions  therein  ex- 
pressed.    .    .     .    The  contract  of  insurance. 
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thus  coDSummated,  arises  directly  between  the 
purchaser  and  the  iDsurance  company,  to  all 
intents  and  purposes  the  same  as  if  a  new  pol- 
icy bad  been  issued  embracing  the  terms  of  the 
old.  In  such  a  case,  no  defense  predicated  on 
supposed  violations  of  the  conditions  of  the 
policy  by  the  assignor  will  be  available  against 
the  assignee.  Until  the  latter  himself  does 
some  act  or  permits  a  condition  of  things  to 
exist  in  violation  of  the  terms  of  the  ix)licy,  he 
is  not  in  default."  That,  being  a  new  and  in- 
dependent contract,  both  parties  are  subject  to 
the  same  rules  which  ffovem  the  makmg  of 
the  original  contract.  A  large  number  of  au- 
thorities are  cited  in  support  of  the  conclusions 
reached.  In  Steen  v.  Niagara  F,  Ins.  Co.  89  N. 
Y.  815,  42  Am.  Kep.  297,  the  court  held  that 
the  consent  to  the  assignment  created  a  new 
contract  between  the  company  and  the  as- 
signee, unaffected  by  the  forfeiture,  if,  in  any 
event,  it  could  have  been  insisted  upon.  In 
Shearman  v.  Niagara  P.  Ins.  Co,,  46  N.  Y. 
526,  7  Am.  Rep.  880,  the  property  was  con- 
veyed to  plaintiff  March  14th .  The  policy  was 
renewed  in  the  name  of  the  grantor,  March  21, 
and  was  assigned  to  plaintiff  April  15,  and  on 
the  same  day  the  company  consented  to  the 
assignment.  The  company  insisted  that  at  the 
time  of  its  consent  it  bad  no  knowledge  of  any 
fact  except  that  at  that  time  it  was  notified  that 
the  property  had  been  conveyed  to  plaintiff, 
but  the  time  of  the  transfer  had  not  been  given ^ 
nor  the  fact  that  the  policv  was  issued  after 
the  transfer.  The  court  held  that  '  'the  renew- 
al revived  the  original  policy,  and  continued  it 
with  all  the  virtue  which  it  would  have  had 
for  any  purpose,  if  it  had  not  expired;  that  the 
consent  to  the  assignment  was  equivalent  to  an 
agreement  to  be  liable  to  the  assignee  upon  the 
policy  as  a  subsisting  operative  contract,  for 
which  agreement  the  retention  of  the  premium 
received  on  renewal  was  a  good  consideration." 
In  Hooper  v.  Hudson  River  F.  Ins,  Co.,  17  N.Y. 
424.  the  insurance  was  upon  a  stock  of  goods 
which  had  been  sold  on  execution,  and  the  pur- 
chaser obtained  the  consent  of  the  company  to 
an  assignment  to  him,  and  the  court  held  that 
the  policy  became  a  new  contract  of  insurance 
between  the  underwriters  and  the  assignee. 
"An  assignment,  therefore,  being  of  no  avail, 
except  in  case  of  an  interest  in  the  assignee  in 
the  subject  insured,  the  request  made  to  the 
defendant  to  consent  to  an  assignment  to 
plaintiff  was  of  itself  notice  to  them  that  he  had 
acquired  or  was  about  to  acquire  an  interest  in 
the  insured  property.  If,  therefore,  it  was 
important  to  the  defendants  to  know  what  the 
nature  of  the  interest  was  which  the  plaintiff 
had  ac<]uired,  they  should  have  asked  for  in- 
formation in  respect  to  it.  If  they  were  con- 
tent to  give  their  consent  without  such  inquiry, 
it  was  their  own  fault."  In  Ellis  v.  Council 
Bluffs  Ins.  Co.,  64  Iowa,  507,  it  was  held  that, 
although  '^assured  may  have  made  statements 
in  his  application  which  by  the  terms  of  the 
policy  would  defeat  a  recovery  thereon  by  him, 
yet,  where  the  insured  property  is  sold  and  Ihe 
policy  assigned  to  another,  and  the  company 
assents  to  such  assignment,  a  new  contract 
arises,  which  is  not  affected  by  the  fraud  of  the 
party  originally  insured."  In  Ellis  v.  State 
Ins.  Co,,  68  Iowa,  578,  56  Am.  Rep.  865,  a  ma- 
jority of  the  court  held  that  the  provision  in 
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the  policy  that,  if  the  title  of  the  property  is 
incumbered,  the  policy  should  be  void,  was 
imported  into  the  new  contract,  and  that  the 
existence  of  the  mortgage  invalidated  that 
contract.  The  court  divided  upon  the  con- 
struction of  this  provision,  a  minority  of  the 
court  holding  that  it  was  not  against  prior  or 
existing  incumbrances,  but  against  those  which 
should  fall  on  the  property  subsequent  to  the 
execution  and  delivery  of  the  new  contract. 
Upon  this  question  the  dissenting  opinion  is  in 
accord  with  the  case  of  Hoose  v.  Thescoit  Ins, 
Co.  supra.  In  Ellis  v.  Insurance  Co.  of  N^rth 
America,  82  Fed.  Rep.  646.  there  is  a  very  able 
discussiou  of  the  question  by  Brewer,  J.,  who 
says:  "That  where  an  assignment  goes  with 
an  absolute  sale  of  the  property  there  is  the 
creation  of  a  new  contract.  If  it  is  a  new  con- 
tract for  one  purpose,  it  is  a  new  contract  for 
all  purposes.  The  assignment  is  expressed  to 
be  subject  to  the  terms  and  conditions  of  the 
policy.  It  is  equivalent  to  saying  that  the  as- 
signee takes  the  contract  as  of  present  writing, 
containing  the  same  terms  and  stipulations, 
binding  him  to  the  same  duties,  and  subjecting 
him  to  the  same  liabilities  that  were  imposed 
by  the  contract  in  the  first  instance  upon  the 
assignor.  In  no  other  way  can  it  fairly  be  said 
that  a  new  contract  was  made.  Tested  by  that 
rule,  the  assignee,  as  the  assignor,  had  agreed^ 
in  the  first  instance,  that  he  would  place  no 
incumbrance  upon  the  property,  and  that,  if 
he  did,  the  policy  should  fail.  There  is  no 
pretense  that  he  has  violated  that  stipulation 
thus  construed.  It  may  well  be  doubted 
whether  the  use  of  the  technical  terms  'assign- 
ment,' 'assignor,'  and  'assignee'  are  apt  to  de- 
scribe the  actual  transaction.  When  the  in> 
sured  sells  the  property,  that  moment  the 
policy  falls.  He  has  no  insurable  interest. 
The  policy  ceases  to  have  legal  force  as  a  pol- 
icy. Can  it  be  said  he  is  assigning  that  which 
is  nothing,  and  that  the  insurance  compauy 
contemplates  and  assents  to  the  transfer  of  that 
which  has  no  legal  existence?  This  is  a  prac- 
tical question,  and  we  must  look  at  these  mat- 
ters in  a  practical  light.  When  the  purchaser 
buys  the  property,  naturally  the  thought  in  his 
mind  is  insurance.  It  being  his,  and  the  old 
policy  being  dead,  he  looks  for  insurance.  He 
finds  a  poncy  which  had  been  in  force,  dead 
because  of  bis  purchase  and  cessation  of  the 
insurable  interest  in  the  assignor,  yet  which  the 
insurance  company  is  willing  to  have  trans- 
ferred to  him.  Would  it  not  be  an  injustice 
to  him  if,  after  the  insurance  company  had 
consented  to  that  transfer,  it  could  turn  back 
to  acts  done  by  the  person  from  whom  he  ob- 
tained the  policy,  and  claim  that  those  acts 
vitiated  the  whole  thing,  and  rendered  it  not 
liable  to  the  assignee?  But  it  is  said  there  is 
really  no  consideration  for  this  contract  on  the 
part  of  the  company;  the  assignment  of  this 
policy  is  an  assertion,  practically,  by  the  as- 
sicrndr  of  a  right  to  an  unearned  premium,  and 
the  claim  of  such  unearned  premium,  presented 
to  the  assignee,  is  assented  to  by  the  company 
when  it  consents  to  the  assignment.  It  matters 
not  that  there  may  have  been  no  actual  ri^ht 
to  such  unearned  premium,  for  the  recognition 
and  compromise  of  a  claim  is  consideration. 
Further  than  that  there  would  be  the  injury  to 
the  assignee  as  well  as  the  benefit  to  the  insurer 
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to  be  ooDsidered.  Again,  it  is  said  that  there 
can  be  no  waiver  witboat  knowledi^e;  that  the 
insurance  company  was  ij^orant  of  the  fact  of 
this  incumbrance;  and  therefore  it  should  not 
be  held  to  have  waived  its  rights.  There  may 
be  estoppel  without  knowledge.  This  consent 
to  the  assignment,  dealing  with  things  in  a 
practical  way,  must  be  construed  as  a  statement 
bj  the  insurance  company  that  it  recognized 
that  policy  as  a  valid  instrument.  Surely  it 
would  be  unjust  to  think  that  the  insurance 
company  put  itself  into  the  position  of  assent- 
ing to  the  transfer  of  a  policy,  which  had  no 
validity,  going  through  the  form  of  consenting 
to  that  which  bad  no  legal  existence,  and  was 
worthless.  These  considerations,  although  we 
concede  that  the  question  is  one  of  not  perfect 
transparency,  leads  us  to  the  conclusion  that 
this  assignment  must  be  taken.,  in  the  language 
of  the  text-books  and  the  authorities,  to  create 
a  new  contract  between  the  assignee  and  the 
insurance  company, — a  new  contract  embrac- 
ing:, as  of  present  writing,  the  same  terms  and 
stipulations  as  were  embraced  in  the  contract 
oridnally  written  between  the  assignor  and  in- 
.sured."  2  May,  Ins.  378;  Wood.  Ins.  110,  866; 
Fland.  Ins.  484;  Cummings  v.  Cheshire  County 
Mui.  F.  Ins.  Co.  55  N.  H.  457;  Wilson  v.  mil,  3 
31et.  66;  Fi-att  v.  I^ew  Fork  Cent.  Ins.  Co.  64 
Barb.  589,  14  Am.  Rep.  304. 

An  insurance  policy  is  a  personal  contract  of 
indemnity.  It  is  nonassignable,  except  with 
the  assent  of  the  insurer;  nevertheless  the  as- 
signment of  policies  of  insurance  is  an  incident 
of  nearly  every  transfer  of  personal  property 
or  improved  real  estate.  Unexpired  policies, 
before  loss,  have,  as  a  rule,  in  the  hands  of  the 
person  to  whom  issued  or  his  assignee,  a  certain 
facf*  value,  which  is  the  unearned  premium  or 
indemnity  to  the  assignee  for  the  unexpired 
term.  Tbey  arc  either  transferred  as  a  part  of 
ibe  consideration  for  the  purchase  money,  or 
the  value  of  the  unearned  premium  is  agreed 
to  be  paid  in  consideration  of  the  assignment. 
The  assignee  acquires  the  right  to  the  unearned 
premium,  or  the  right  to  the  indemnity  for  the 
unexpired  term  for  value.  The  right  to  the 
unearned  premium  may  be  subject  to  the  con- 
ditions of  the  contract,  for  he  takes  that  n^bt 
subject  to  the  consent  of  the  company.  But 
suppose  that  the  unearned  premium  is  paid  over 
to  the  assignee  of  the  policy,  or  credited  upon 
the  premium  for  a  new  policy,  could  it  be  con- 
tended that  the  company  would  have  the  right 
to  recover  back  the  sum  so  paid  or  credited 
from  the  assignee?  The  company,  in  such 
€ase,  recogniz^  the  validity  of  the  policv.  and 
the  assignee  is  simply  reimbursed  for  wliat  he 
has  paid  to  the  assignor.  The  ordinarv  railroad 
pileage  ticket  is  not  transferable,  and  attached 
is  a  condition  that  its  use  by  any  other  person 
will  operate  as  a  forfeiture.  Suppose  that  A. 
holds  such  a  ticket,  which  be  desires  to  transfer 
to  B.,  and  they  go  together  to  the  office  of  the 
railroad  company,  and  A.  transfers  the  ticket 
toB.,  and  the  company  indorses  its  consent,  B. 
paying  the  value  represented  by  the  unused 
'^Irip  for  the  transfer.  Could  the  railroad 
ct)mpany  be  afterwards  heard  to  say,  as  against 
B.,  that  A.  had,  before  the  transfer,  forfeited 
the  contract,  even  though  it  had  no  knowledge 
of  the  breach,  and  therefore  the  contract  was 
void  as  to  B.  ?  Certainly  not.  By  consent,  a 
Qew  contract  between  the  company  and  B.  is 
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created.  The  company  has  agreed  with  B.  that 
the  unused  coupons  are  ^ood  in  his  hands.  The 
company  cannot  be  said  to  have  waived  that 
which  they  had  no  knowledge  of,  but  they 
have  waived  the  right  as  against  B.  to  insist 
upon  A*8  infirmities,  whatever  they  may  have 
been.  The  contract  which,  prior  to  the  trans- 
fer, was  personal  with  A.,  has  ceased,  and  has 
become  personal  with  B.  B.  does  not  agree 
that  A.  has  not  violated  its  provision,  but  only 
that  he  will  not.  Insurance  contracts  are  pe- 
culiar, and  hence  rules  applicable  to  other  con- 
tracts are  applicable  to  them  only  so  far  as  the 
provisions  are  analogous. 

When  a  party  to  a  non-assignable  instrument, 
representing  upon  its  face  an  unearned  value, 
consents  to  its  transfer  without  reservation,  and 
the  assignee  in  good  faith  pays  value  for  such 
transfer,  the  party  consenting  cannot  be  heard 
to  set  up  mental  reservations  or  prior  breaches 
which  were  unknown  to  either  party.  The 
rule  applicable  to  the  transfer  of  an  assignable 
contract  has  no  application  to  such  contracts. 
The  consent  to  the  assignment  imported  valid- 
ity. The  right  to  withhold  or  grant  it  is  for 
the  benefit  of  the  insurer.  It  has  its  burdens 
as  well  as  Its  advantages.  The  application  for 
consent  is,  in  effect,  one  for  a  contract  of  in- 
demnity to  the  assignee.  It  affords  an  oppor- 
tunity to  the  company  to  examine  the  risk,  or 
to  inquire  as  to  the  title  or  interest  to  be  in- 
sured, or  as  to  whether  there  had  been  any 
other  change  in  risk  or  title.  Had  it  done  so, 
and  refused  its  consent,  plaintiff  would  have 
been  in  a  position  to  retain  or  recover  the  con- 
sideration paid,  and  to  seek  indemnity  else- 
where. It  is  too  late  now,  after  the  loss,  to  set 
up  the  changed  conditions.  It  may  be  said, 
too,  that  at  the  time  of  the  application  for  the 
consent  of  the  company  to  the  assignment, 
plaintiff  informed  the  company  that  Hough 
bad  assigned  his  interest  in  the  property  to  him. 
That  was  sufficient,  of  itself,  to  put  the  com- 
pany upon  inquiry. 

Defendant  insists,  further,  that,  inasmuch  as 
plaintiff  had  commenced  proceedings  against 
Stevens  before  a  circuit  court  commissioner,  to 
recover  poSvSession  of  the  premises,  the  policy 
was  invalidated  thereby.  The  policy  con- 
tained a  provision  that,  "if  the  title  or  posses- 
sion be  now  or  hereafter  involved  in  litiga- 
tion," the  policy  should  become  void.  Stevens 
was  clearly  in  default,  having  occupied  the 
premises  for  twelve  months,  and  paid  but  |75, 
whereas  he  had  agreed  to  pay  $25  per  month. 
Plaintiff  had  declared  the  contract  under 
which  Stevens  occupied  void,  as  be  had  the 
right  to  do  under  the  contract.  From  that 
moment  Stevens  became  and  was  a  tenant 
holding  over  without  permission.  The  pro- 
ceeding to  recover  possession  was  predicated 
upon  these  provisions  of  the  contract.  It  can- 
not be  contended  that  the  provision  of  the  pol 
icy  referred  to  contemplated  that,  in  the  event 
that  proceedings  were  instituted  to  oust  a 
tenant,  the  policy  should  become  void.  This 
provision,  taken  in  connection  with  the  other 
provisions  of  the  policy,  clearly  relates  to  a  lit- 
igation over  the  title  or  possession  of  the  in- 
sured. 

77ie  judgment  must  be  reversed,  and  a  new 
trial  had,  with  costs  of  this  court  to  the  plaintiff . 

The  other  Justices  concurred. 

Rehearing  denied. 


142 


DiKrRiCT  OF  Columbia  Supreme  Cocrt. 


Oct., 


DISTRICT  OF  COLUMBIA  SUPREME  COURT. 


Henry  KRAAK 
p. 

Eva  FRIES. 


(. 


D.  C. 


) 


1.  A  note  fflTen  as  a  forfeit  in  caceofthe 
non-performance  ef  a  parol  contract 

for  the  sale  of  land  void  under  the  Statute  of 
Frauds  ie  itaelf  void. 

8.  A  porchajier  of  land  who  does  not 
offer  to  perform  the  contract  on  his  part  un- 
til several  days  after  the  time  set  for  performance 
cannot  enforce  a  forfeiture  for  non-performance 
on  the  part  of  the  vendor. 

(October  24, 188E3.) 

APPEAL  bjr  plaintiff  from  a  judgment  of 
the  Special  Term  in  favor  of  defendant 
in  an  action  brought  to  recover  the  amount 
alleged    to  be  due  upon  a  promissory  note. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Caideron  Carlisle  for  appellant. 
Mr.  B.  F.  Leigrhton  for  appellee. 


»r«  J.y  delivered  the  opinion  of  the 
court : 

This  is  a  suit  at  law  by  the  plaintiff 
against  the  defendant,  upon  her  note  dated 
>farch  12,  1887,  for  $100,  payable  on  demand 
to  the  order  of  Henry  Kraak,  at  the  National 
Bank  of  Washington,  with  interest  until 
paid. 

The  declaration  is  in  the  usual  form. 

The  defendant  pleaded  fireneral  issue,  and 
also  a  plea  in  set-off,  which  alleged  the  plain- 
tiff was  indebted  to  her  in  a  like  sum  of  $100, 
which,  in  the  particulars  of  defense,  is  de- 
scribed as  a  check  made  by  the  defendant  tr) 
the  order  of  the  plaintiff  contemporaneously 
with  the  note,  for  that  amount. 

Al  the  trial  the  plaintiff  proved  the  note 
and  rested.    Thereupon  the  defendant  test i fled 


that  on  the  12th  day  of  March,  1887,  the  day 
the  note  was  given,  the  plaintiff  came  to  her 
and  asked  her  to  sell  him  her  house  and  lot, 
and  offered  her  therefor  the  sum  of  $4,000; 
that  she  agreed  to  accept  the  offer ;  and  it  was 
then  agreed  between  them  that  the  sale  should 
be  consummated  on  or  before  the  20th  day  of 
March,  1887,  and  further  that  the  plaintiff 
and  defendant  should  each  deposit  with 
Charles  A.  James,  the  cashier  of  the  National 
Bank  of  Washington,  the  sum  of  $100,  to  U> 
forfeited  by  either  party  who  should  fail  to 
I)erform  his  part  of  the  contract  to  the  party 
able  and  willing  to  perform  it  on  his  or  her 
part ;  that  upon  this  agreement  the  defendant 
executed  the  note  sued  on,  and  the  plaintiff 
executed  his  check  for  the  sum  of  $100,  and 
both  were  then  delivered  to  James,  the  cash- 
ier, to  hold  in  escrow  upon  the  conditions 
above  mentioned ;  that  the  contract  for  the 
sale  of  the  land  was  entirely  in  parol,  the 
only  papers  signed  being  the  note  and  the 
check,  neither  of  which  contained  any  refer- 
ence to  the  contract. 

The  defendant  further  testified  that  the 
plaintiff  did  not  perform  his  said  oral  agree- 
ment on  the  20th  day  of  March,  1887,  but 
made  default  therein ;  but  that  afterwards, 
about  the  29th  day  of  March,  the  plaintiff 
offered  to  perform  his  contract  by  taking  the 
real  estate  and  paving  the  sum  of   $4,000. 

There  the  defenaant  rested. 

The  plaintiff  then  gave  evidence  tending 
to  show  that  there  was  no  time  fixed  for  the 
performance  of  the  contract  except  such  as 
was  necessary  for  an  examination  of  the  title ; 
that  on  the  12th  of  March  the  plaintiff  and 
defendant  went  to  the  Real  Estate  Title  Com- 
pany's office,  and  the  plaintiff  ordered  an 
abstract  of  title,  which  the  company  agreed 
to  furnish  by  the  20th  of  March;  that  the 
company  did  not  furnish  it  irntil  the  27th  of 
March,  and  thereupon  the  plaintiff  offered  to 
comply  with  the  terms  of  the  agreement  by 
offering  on  that  day  to  pay  for  the  property. 


'SOTE.— Validity  of  promisaory  note  given  as  a  forfeit 

or  as  eoUateral  to  an  invcdid  oral  agreement 

which  is  urithin  the  Stalvle  of  Frauds. 

The  question  presented  Ui  the  above  case  has 
rarely  arisen  notwithstandlnar  the  very  numerous 
decisions  in  relation  to  the  Statute  of  Frauds. 

The  case  of  Rico  v.  Peet,  16  Johns.  60e«  which  is 
cited  in  the  opinion,  is  very  nearly  a  direct  prece- 
dent There  an  action  was  brougrht  for  money  had 
and  received  on  a  note  which  had  |been  g^iven  as  a 
pledge  to  be  forfeited  in  case  of  failure  to  complete 
an  oral  airreement  for  the  exchangre  of  farms;  and 
the  note  was  held  to  be  without  consideration  and 
the  action  for  money  had  and  received  was  upheld. 

In  Goodrich  v.  Nickels,  2:Root,:48K,  the  question 
was  one  of  evidence,  and  it  was  held  that  parol  evi- 
dence was  not  admissible  of  an  agreement  to  con- 
vey land  or  in  default  thereof  to  forfeit  a  certain 
sum  of  money. 

To  substantially  the  same  effect  it  is  decided  in 
Patterson  v.  Cunningham.  12  Me.  S06,  that  an  oral 
airreement  in  the  alternative  to  convey  land  or  to 
pay  a  certain  sum  of  money  was  not  valid. 

But  parol  evidence  has  been  held  admissible  to 

prove  that  a  note  was  delivered  in  escrow  to  be 

**d  if  an  oral  agreement  for  lands  should  be  exe- 
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I  cuted.  Couch  v.  Meeker,  2  Conn.  302,  7  Am.  Rct). 
274. 

So  a  note  for  the  purchase  price  of  land  bought 
by  oral  agreement  is  valid  when  the  contract  is  ex- 
ecuted. Bdelin  v.  Clarkson,  8  B.  Mon.  3U  88  Am. 
Dec.  177. 

And  an  oral  agreement  to  surrender  a  note  on 
the  removal  of  certain  buildings  was  held  valid  as 
a  good  satisfaction  of  the  note  when  the  agree- 
ment was  executed  by  removal  of  the  buildings. 
Thayer  v.  McEwen,  U  III.  App.  416. 

And  a  note  given  for  the  purchase  price  of  lands* 
can  be  enforced  by  the  vendor  although  the  sale  of 
the  land  was  not  in  writing  if  the  vendor  chooses 
to  execute  the  contract.  It  is  no  defense  to  the* 
maker  that  he  has  faUed  to  bind  the  vendor. 
Crutchfleld  v.  Donathon,  48  Tex.  091,  80  Am.  Bep. 
112;  McQowen  v.  West  7  Mo.  560,  88  Am.  Dec.  408; 
Rhodes  v.  Storr,  7  A\sl  847;  Gillespie  v.  Battle,  13 
Ala.  276. 

Somewhat  analogous  to  the  above  oases  are  those 
deciding  that  money  deposited  with  a  third  person 
to  be  paid  as  a  forfeit  for  failure  to  fulflQ  an  oral 
contract  of  sale  which  is  within  the  Statute  ot 
Frauds  is  not  earnest  money  which  will  make  the 
sale  valid.  Howe  v.  Hajward,  106  Mass  54, 11  Am 
Rep.  806;  Noakes  v.  Morey,  80  Ind.  108.       B.  A.  R. 
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but  that  the  defendant  refused  to  convey  the 
Iftod. 

The  only  other  evidence  was  that  of  Mr. 
James,  who  testified  that  when  the  papers 
were  left  with  him,  he  heard  nothing  said 
with  reference  to  the  limitation  to  the  20th 
day  of  March  as  the  date  when  the  contract 
should  be  consummated. 

Thereupon,  upon  application  of  the  de- 
fendant, the  court  below  directed  the  jury  to 
find  a  verdict  for  the  defendant. 

The  ground  of  the  defense  was  that  the  note 
having  been  given  only  as  a  forfeit  for  the 
Don- performance  of  a  parol  contract  respect- 
ing Uie  sale  of  land  was,  therefore,  without 
consideration  and  incapable  of  sustaining  a 
recovery. 

The  question  has  been  very  well  argued  by 
counsel  on  both  sides,  and  being  an  interest- 
ing one,  we  have  given  it  full  attention. 

As  a  matter  of  course,  the  verbal  contract 
between  the  plaintiff  and  the  defendant  was 
distinctly  within  the  4th  paragraph  of  sec- 
tion 4  of  the  Statute  of  Frauds ;  and  there- 
fore was  totally  void  and  incapable  of  being 
enforced  or  taken  cognizance  of  by  any  court 
except  by  decree  for  a  specific  performance 
upon  such  proof  of  part  payment  as  is  rec- 
ognized as  sufficient  by  a  court  of  equity. 
The  note  of  the  defendant  was,  therefore, 
given  to  secure  the  execution  of  a  void  agree- 
ment— in  other  words  of  no  agreement  at  all : 
and  hence  was  equally  void,  as  without  con- 
s^ideration. 

We  think  this  position  is  clear  from  a  prop- 
er consideration  of  the  authorities,  notwith- 
standing its  apparent  conflict  with  some  of 
those  quoted  by  counsel  for  the  plaintiff. 

In  Browne  on  the  Statute  of  Frauds,  §  184, 
in  illustrating  the  results  of  the  invalidity 
of  parol  contracts  for  the  sale  of  land,  the 
author  says :  "This  case,  Camiigton  v.  Roots, 
2  Mees.  2c  W.  248,  affords  a  very  clear  ex- 
emplification of  the  general  rule  which  may 
be  here  reasserted,  that  no  action  can  l>e 
brought  to  charge  the  defendant  in  any  way 
upon  a  verbal  agreement  not  put  in  writing 
according  to  the  statute.  And  it  may  be 
briefly  iflustrated  further.  If  land  be  sold 
at  auction  or  otherwise,  and  no  memorandum 
made,  and  the  purchaser  refuses  to  take  it, 
no  action  will  lie  against  him  to  recover  the 
loss  sustained  upon  a  second  sale  to  another 
party ;  this  could  be  done,  manifestly,  only 
upon  the  ground  that  he  was  originally 
legally  liable  to  take  and  pay  for  the  land 
h  i  msel  f .  Nor  w  i  1 1  a  discharge  from  perform  - 
ing  a  verbal  contract  within  the  statute  be  a 
sufficient  consideration  to  support  another 
engagement.  No  action  w^hatever  could  have 
been  maintained  against  the  defendant  for  any 
breach  of  that  contract.  A  discharge  from 
it,  therefore,  is  of  no  use  to  him.  And  upon 
exactly  the  same  principle  an  engagement  to 
forfeit  a  certain  sum  of  money."  in  case 
of  failing  to  perform  another  engagement 
which,  within  the  Statute  of  Frauds,  could 
not  itself  be  enforced,  is  not  enforceable  by 
the  party  to  whom  it  is  made. " 

""  So  where  the  defendant  agreed  to  take  up 
f^rtain  notes  and  receive  a  convevance  of  land 
which  a  third  party  had  verbally  engaged  to 
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give,  the  defendant's  promise  was  held  void 
for  want  of  consideration.^' 

This  is  the  principle  decided  in  the  ca.se 
of  Goodi^h  V.  SiekoU,  2  Root,  498,  which 
seems  to  be  directly  applicable  to  the  cast^ 
under  consideration. 

To  the  same  effect  is  the  case  of  Rici  v. 
Peet,  15  Johns.  502.  There  two  parties  agreed 
verbally  to  exchange  their  farms,  and  one  of 
them  delivered  to  the  other  a  note  which  had 
been  given  to  him  by  a  third  person  to  1)e 
forfeited  in  case  he  should  not  comply  with 
the  contract.  He  failed  to  comply ;  where- 
upon the  other  party  went  to  the  drawer  of 
the  note  and  col  lectcd  the  money.  The  plain- 
tiff in  the  case  thereupon  brought  suit  for  the 
money  thus  collected  and  it  was  held  that  he 
could  recover  the  money.  The  court  after 
examining  other  points  said : 

"There  is  another  ground  on  which  the 
plaintiff  had  good  right  to  recover  the  money 
received  by  the  defendant  on  that  note.  It 
w»is  received  by  the  defendant  without  con- 
sideration :  the  contract  for  the  exchange  of 
farms  was  void  by  the  Statute  of  Frauds,  l)e- 
ing  by  parol  only.*' 

The  case  of  /^ry  v.  Bruft/i,  45  N.  Y.  589, 
is  a  very  instructive  one.  Two  parties  agreed 
that  one  of  them  should  attend  an  auction  and 
purchase  a  piece  of  land  which  was  to  be  there 
offered  for  sale.  The  person  who  was  to  bid 
it  off  was  to  pay  for  it,  and  then  it  was  to 
be  held  jointly  for  the  two,  and  the  second 
party  was  to  reimburse*  the  purchaser  one  half 
the  money  so  paid.  At  tlie  auction  he  did 
buy  the  land,  but  signed  no  note  of  the  pur- 
chase, and  the  auctioneer  failed  to  make  any 
memorandum  of  the  transtiction,  so  that  the 
contract  of  sale  was  entirely  verbal  and  void 
under  the  Statute  of  Frauds.  The  purchaser 
who  had  thus  possessed  himself  of  the  land 
under  this  agreement  refused  to  make  good 
his  contract  with  the  other  party,  who  filed 
a  bill  to  compel  him  to  receive  one  half  of 
the  money  and  convey  one  half  of  the  land. 
The  relief  was  refused  upon  the  ground  that 
the  contract  of  sale  of  the  land  at  the  auction, 
in  the  absence  of  an  agreement  or  memo- 
randum or  note  thereof,  was  totally  void 
under  the  Statute  of  Frauds  and  thercfon- 
the  collateral  agreement,  so  called,  to  divide 
the  land  when  bought,  was  also  void  and 
could  not  be  enforced.  The  court  said  (p. 
594)  :  "  If  no  valid  contract  for  purchase  had 
been  made,  the  plaintiff  would  have  had  no 
remedy  against  the  defendant,  although  the 
failure  to  make  such  contract  wjis  wholly 
from  the  default  of  the  defendant.  In  other 
words,  an  action  will  not  lie  by  one  party 
against  another  for  the  breach  of  a  verbal 
agreement  to  unite  with  him  in  the  purchase 
of  a  designated  piece  of  land,  the  title  to  be 
taken  by  them  in  common.  No  purchase  hav- 
ing been  made,  such  an  agreement  would 
come  within  the  statute,"  etc. 

Again,  the  court,  replying  to  an  argument 
advanced  by  counsel  for  the  plaintiff,  that 
the  statute  cannot  be  invoked  as  a  shield  to 
protect  a  party  in  the  perpetration  of  a  fraud, 
says : 

"  But  no  case  can  be  found  where  a  contract 
has  l>een  taken  out  of  the  statute  in  favor  of 
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a  party  who  had  no  existing  interest  in  the 
property,  who  had  done  no  act  of  part  per- 
formance, who  had  parted  with  nothing  under 
the  contract,  simply  upon  the  ground  that 
the  other  party  was  guilty  of  a  fraud  in  re- 
fusing to  perform  his  verbal  agreement.  That 
is  all  there  is  of  this  case,  exceot  the  offer 
of  performance  by  the  plaintiff.  To  hold  that 
to  be  sufficient  to  take  the  case  out  of  the 
statute,  would  repeal  it.  Care  must  be  taken 
that  this  is  not  done,  under  an  idea  that  as 
the  statute  was  enacted  to  prevent  fraud,  it 
cannot  be  applied  to  cases  where  it  appears 
that,  in  a  moral  sense,  a  party  is  attempting 
to  perpetrate  a  fraud.  A  part^,  in  no  legal 
flense,  commits  a  fraud  by  refusing  to  perform 
a  contract  void  by  its  provisions.  He  has  not, 
in  that  sense,  made  a  contract,  and  has  a  per- 
fect right,  both  at  law  and  in  equity,  to  re- 
fuse performance." 

This  case  is  cited  with  approbation  by  the 
Supreme  Court  in  the  case  of  Howland  v. 
Blake,  97  U.  8.  628,  24  L.  ed.  1029. 

The  authorities  cited  by  the  plaintiff  do  not 
impugn  tliis  principle.  It  is  true,  a  parol 
agreement  collateral  to  a  written  contract  con- 
c^ning  the  sale  of  interests  in  lands,  and  not 
interfering  with  its  terms,  is  not  void  under 
the  statute.  Such  was  the  case  of  Morgan  v. 
Griffith,  L.  R.  6  Exch.  70,  where  a  landlord 
who  bad  given  a  written  lease  afterwards 
aerecd  with  the  tenant  that  he  would  keep 
down  the  rabbits  that  where  overrunning  the 
crops.  Upon  failure  to  do  so,  the  tenant 
brought  suit  upon  the  collateral  agreement. 


and  it  was  held  it  might  be  established  by 
parol . 

This  and  a  similar  case,  Erskine  v.  Adeane, 
Yti  R.  8  Ch.  App.  756,  and  many  others  to  the 
same  effect,  were  relied  on  in  the  case  of  Bauh 
V.  Barber,  6  Mackey,  245,  where  it  was  de- 
cided that  a  lessee  under  a  written  lease  which 
eave  him  power  to  assign  his  term,  might  be 
held  answerable  under  a  contemporaneous 
verbal  promise  to  divide  with  the  lessor  what- 
ever profits  he  might  make  by  the  assignment. 
But  such  recognized  collateral  verbal  agree- 
ments presuppose  the  existence  of  valid  ex- 
isting contracts,  to  which  they  are  sut>- 
pletory.  If  the  principal  agreement  is  void 
and  not  capable  of  being  enforced,  it  is  not 
easy  to  see  how  a  penalty  can  lawfully  be 
enforced  for  its  non- performance.  If  there  are 
any  cases  apparently  to  the  contrary,  they 
must  have  been  governed  by  some  other  prin- 
ciple. 

An  additional  reason  why  the  plaintiff 
could  notj-ecover  is  that  the  contract  was  con- 
ditional. Payment  was  to  be  made  and  deed 
given  on  the  20th  of  March,  on  which  day 
tlie  defendant  was  ready  to  comply  with  the 
terms  of  the  contract ;  but  the  plaintiff  failed 
to  do  so.  The  excuse  that  he  offered  to  com- 
ply on  the  27th  or  29th  of  March,  was  no 
mon*  a  legal  performance  by  him  of  his  part 
of  the  agreement  than  an  offer  to  do  so  on  the 
29th  of  April  would  have  been. 

We  think  the  judgm4'nt  heUnr  eorreet,  and  it 
i»  affirmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


James  R.  ALTON,  Appt., 

V. 

FIRST    NATIONAL    BANK    OF    WEB- 
STER. 

( Mu» ) 

Payment  of  the  amount  due  on  an  in- 
stxument  by  one  who  indorsed  it*  which 
is  made  and  accepted  In  the  mistaken  belief  of 
both  parties  that  such  indorsee  was  legally  liable, 
where  the  matter  was  equally  open  for  the  in- 
quiry and  Judirment  of  both  parties,  cannot  be 
recovered  back  wbetlier  the  mistake  is  to  tie 
considered  one  of  fact  or  of  law. 

(October  22,  laW.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Worcester  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  back  certain  payments  which  plaintiff 
had  made  to  defendant  under  the  mistaken  be- 
lief that  he  was  liable  for  them  as  surety  upon 
certain  instruments  in  writing.    Affirmed. 

The  case  was  submitted  to  the  Superior 
Court  upon  an  agreed  statement  of  facts  of 
which  the  following  is  a  copy: 

NoTB.— For  nnU»  on  mistake  as  to  legal  rights, 
see  Page  v.  Higglns  (Mass.)  5  L.  R.  A.  162;  €torman 
'--  V.  Oueck  (111.)  6  L.  R.  A.  886.    See  also  Mor- 
U.  16  L.  R.  A.  614, 8  Wash.  564. 

A. 


In  the  spring  of  1889,  and  for  some  time 
previously,  one  William  Walker  carried  to  the 
defendant  bank,  a  national  banking  associa- 
tion located  at  Webster,  Mass.,  a  number  of 
instruments  in  writing,  indorsed  in  blank  by 
this  plaintiff  and  himself,  a  copy  of  one  of 
which  is  as  follows: 

••$150.    So.  Woodstock,  Ct.,  March  4. 1889. 

"Received  of  W.  H.  Walker,  this  day,  one 
bay  horse,  —  Vinton  horse,  —  one  express 
wagon,  for  which  I  promise  to  pay  said 
Walker  or  order  one  hundred  and  fifty  dollars, 
five  months  from  date,  at  First  Nat.  Bank, 

Webster,   with    interest  at per  cent ; 

said  property  to  be  and  remain  the  entire  and 
absolute  property  of  said  Walker  until  paid  in 
full  by  me;  and  1  hereby  agree  not  to  sell  or 
dispose  of  and  to  keep  said  property  in  good 
order  and  condition,  as  the  same  now  is;  and, 
should  said  horse  die  before  said  sum  is  fully 
paid,  I  hereby  agree  to  pay  all  sunoys  due  there- 
on; and  should  said  proper^  be  returned  to  or 
taken  back  by  said  Walker  1  agree  that  all  pay- 
ments made  thereon  may  be  retained  by  said 
Walker  for  the  use  of  said  property. 

''Charles  H.  Moore. 

•'Witness:  I.  L.  Edmunds. 

"Indorsement:    W.  H.  Walker. 

J.  R.  Alton." 

The  amount  of  such  paper  was  about  $4,- 
400.  Walker  then  supposed  the  instruments 
to  be  negotiable  promissory  notes,  and  the  de- 
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feudant,  uDderstandio^  and  believing  said 
iDStruments  to  be  negotiable  promissory  notes, 
discounted  them  for  said  Walker,  and  credited 
the  proceeds  thereof  to  his  account  upon  their 
books.  The  defendant  discounted  said  paper, 
rehin^  largely  upon  the  strength  of  the  plain- 
tifl's  mdorsement.  There  was  no  want  of 
certainty  on  the  part  of  either  Walker,  the  de- 
fendant, or  the  plaintiff  as  to  the  actual  con- 
tents of  the  several  papers.  The  plaintiff, 
livinir  at  New  Boston,  in  Thompson,  Conn., 
about  four  miles  from  Webster,  had  indorsed 
said  instruments  at  said  Walker's  request,  and 
solely  for  his  accommodation,  supposing  them 
to  be  promissory  notes.  He  received  no  con- 
.sideration  !or  said  indofsement.  Plaintiff 
believed  at  the  time  of  his  indorsement  that  if 
be  bad  to  pay  the  paper  he  could  hold  the 
property  described  in  it  as  collateral  security 
for  the  payment.  The  plaintiff  indorsed  these 
instruments  understanding  that  it  was  Walker's 
purpose  to  raise  money  by  obtaining  their  dis- 
count, and  that  it  was  to  aid  him  In  this  that 
the  indorsements  were  requested.  He  did  not 
at  lirst  know  whfere  the  discounts  were  to  be 
obtained,  but  prior  to  January  1, 1889,  he  was 
informed  by  one  of  the  directors  that  the  de- 
fendant bank  was  disconnting  for  Walker's 
notes  with  the  plaintiff's  indorsement,  and  was 
asked  by  bim  for  a  statement  as  to  his  financial 
condition,  and  the  amount  of  bis  indorsements 
for  Walker.  The  plaintiff,  in  reply,  stated  his 
financial  condition,  and  that  he  thought  that 
he  was  the  indorser  for  Walker  to  the  amount 
of  $2,200  or  $2,800.  He  also  stated  that  he 
understood  that  he  was  liable  to  pay  in  case 
Walker  did  not.  In  June,  1889,  Walker  fled, 
making  do  provision  for  the  paymeutof  his 
indebtedness  to  the  defendant.  The  defend- 
ant bank,  understanding  said  instruments  to 
be  promissory  notes,  caused  the  same,  as  they 
becjime  due,  to  be  protested,  of  which  the 
plaintiff  bad  notice.  After  Walker's  depart- 
ure, the  plaintiff  deposited  with  the  defendant 
bank  $1,300,  directing  that  it  be  applied  to  the 
payment  of  the  notes  upon  which  he  was  in- 
dor<«r,  as  they  should  mature.  $1,061  of  the 
money  so  deposited  was  applied  as  directed. 
The  plaintiff,  desiring  to  obtain  possession  of 
rertain  of  these  instruments  before  they  were 
due.  went  to  the  defendant  bank,  and  got 
three  of  his  own  notes  discounted,  and  paid 
the. proceeds  thereof  and  a  certain  small  sum 
besides,  amounting  to  $710.20,  to  the  defend 
tint  for  an  equal  amount  of  these  instruments 
not  yet  due.  and  the  same  were  thereupon  de- 
livered to  him  by  the  defendant.  At  the  time 
the  plaintiff  deposited  said  $1,800,  with  di- 
rections as  aforesaid,  and  at  the  time  he  paid 
the  $710.30  for  the  in.struments  not  yet  due,  he 
Htill  supposed  tbem  to  be  negotiable  promissory 
notes,  and  that  be  was  liable  on  them  as  in- 
dorser. Afterwards  he  was  advised  otherwise, 
and  refused  to  pay  any  more  of  said  instru- 
ments, whereupon  the  bank  brought  suit 
apraiost  him  on  one  of  these  instruments  in 
Connecticut,  which  was  decided  in  his  favor, 
being  the  case  of  First  Nat.  Bank  of  Webster  y. 
Alton,  60  Conn.  402.  This  action  is  brought 
to  recover  back  the  money  so  received  bv  the 
bank,  viz.,  the  sums  of  $1,061  and  $710.20. 
making  in  all  the  sum  of  $1,771.20;  and  it  is 
ajirreed  that  the  declaration  may  be  taken  as  if 
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it  specified  these  two  sums,  and  the  aggregate 
of  them. 

Mewn.  W.  S.  B.  Hopkina  and  Frank 
Bnlkaley  Smith  for  plaintiff. 

Mr.  Frank  P.  Gonldin^  for  defendant. 

Holmest  </.,  delivered  the  opinon  of  the 
court: 

Lord  Westbury  sometimes  is  supposed  to 
i  have  taken  a  distinction  as  to  the  effect  of  a 
I  mistake  of  law,  according  to  whether  the  mis- 
taken principle  is  general  or  special.     Cooper 
V.  Phibhs,  L.  R.  2  H.  L.  149.  170.     But  in  the 
often-quoted  passage  of  his  judgment  he  only 
meant  that  certain  words,  such  as  "owner- 
ship," ''marriage,"   "settlement,"  etc.,  import 
both  a  conclusion  of  law  and  facts  justifying 
it.  so  that,  when  asserted  without   explanation 
I  of  what  the  facts  relied  on  are,  they  assert  the 
!  existence  of  facts  sufficient  to  justify  the  con- 
!  elusion,  and  a  mistake  induced  by  such  an  as- 
sertion is  a  mistake  of  fact.     In  the  case  before 
him  the  mistake  was  one  concerning  the  own- 
ership of  a  fishery,  and  was  induced   by  a 
general  statement  of  a  certain  person  that  he 
owned  it.     Id.  164;    Windram   v.  French,  151 
Mass.  547,  551,  8  L.  R.  A.  750. 

We  will  assume,  merely  for  the  purposes  of 
this  case,  without  expn>ssing  any  opinion  upon « 
it  either  way,  that  a  mistake  of  taw  of  any 
kind,  when  the  mistaken  notion  is  made  the 
avowed  basis  of  a  transaction,  may  be  a 
ground  of  relief  under  some  circumstances. 
We  take  it  that  the  money  sought  to  be  recov- 
ered was  understood  by  the  plaintiff  and  de- 
fendant to  be  paid  and  received  under  the 
belief  that  the  plaintiff  was  bound  to  pay  it  by 
his  indorsement  of  the  instrument  set  out  in 
the  agreed  facts,  and  we  also  will  a.^sume  that 
this  belief  was  erroneous,  as  has  been  decided 
in  Connecticut.  First  Nat.  Bank  of  Webster  v. 
Alton,  60  Conn.  402.  See  Shan  v.  McCarty, 
134  Mass.  245. 

But  the  plaintiff  meant  to  bind  himself  in 
the  way  in  which  he  supposed  be  had  done, 
and  must  be  taken  to  have  known  that  the  de- 
fendant meant  to  have  the  securiiv  of  his 
obligation  before  advancing,  as  it  did,  on  the 
strength  of  it.  If  the  case  stopped  there,  the 
plaintiff  hardly  would  have  the  boldness  to  con- 
tend that  he  could  recover  back  what  he  had 
paid,  and  what  he  hud  meant  to  be  understood 
and  had  been  understood  to  promise,  simply  be- 
cause, if  he  had  found  out  the  law  soon 
enough,  he  might  have  backed  out  of  his 
undertaking  and  honorary  obligation.  The 
plaintiff  says  that  the  case  does  not  stop  there, 
because,  if  the  parties  had  been  right  in  their 
view  of  the  law.  the  plaintiff  would  have  had 
the  benefit  of  the  security  mentioned  in  the 
instrument,  whereas  now  he  has  not. 

If  it  be  true  that  the  plaintiff  was  not  sub- 
rogated to  the  security  upon  payment,  we  are 
of  opinion  that  it  makes  no  dinerence  as  be- 
tween the  plaintiff  and  the  defendant.  The 
right  of  a  surety  to  subrogation,  like  his  right 
to  contribution,  is  a  collateral  matter,  and  no 
part  of  his  principal  contract  by  which  he 
makes  himself  surety.  The  existence  of  that 
right  is  not  the  implied  foundation  of  the  prin- 
cipal contract.  The  defendant  was  not  con- 
cerned or  bound  to  inquire  what  the  expecta- 
tions of  the  plaintiff  might  be  as  against  a 
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third  persmi.  It  was  for  the  plaintiff  to  obtain 
or  preserve  his  rights  as  best  he  might.  Aiken 
Y,  Short,  1  HurUl.  &  N.  210.  215. 

So  far  as  this  case  is  concerned,  it  does  not 
matter  whether  the  mistake  was  a  mistake  of 
fact  or  law;  for  even  a  common  mistake  as  to 
a  fact,  but  for  the  supposed  existence  of  which 
the  plaintiff  would  not  have  come  into  the 
transaction,  as  the  defendant  knew,  would  not 
warrant  a  recovery,  when,  as  here,  the  fact 
was  a  matter  equally  open  for  the  inquiry  and 
judgment  of  both  parties,  and  the  defendant 
had  a  right  to  assume  that  the  plaintiff  relied 
wholly  on  his  own  means  of  information. 
Heeht  v.  BateheOer,  147  Mass.  385;  CarUr  v. 
Boehm,  8  Burr.  1905, 1910;  Smith  v.  Hughes,  L. 
R.  6  Q.  B.  597. 

There  is  no  ground,  however,  for  the  sug- 
gestion that  this  was  a  mistake  of  fact  in  such 


a  sense  as  to  help  the  plaintiff.  The  plaintiff';: 
indorsement  was  in  the  hands  of  the  accom- 
modated party  until  delivered  in  Massachusetts, 
and  the  payment  was  made  in  Massachusetts, 
so  that  the  transaction  was  a  Massachusetts 
transaction  throughout.  The  plaintiff's  obliga- 
tion to  know  the  Massachusetts  law,  whatever 
the  measure  of  Uiat  obligation  may  be,  was  not 
affected  by  the  accident  of  his  being  personally 
out  of  the  jurisdiction.  See  Hill  v.  Chase,  148 
Mass.  1^.  E^bably  the  measure  of  the 
plaintiff's  obligation  would  be  the  same  in  the 
case  of  a  contract  made  in  Connecticut,  if  on 
any  ground  its  validity  or  effect  depended  on 
the  law  of  Massachusetts.  Cambiaso  v.  Haffet, 
2  Wash.  C.  C.  98,  104;  Merchants  Bank  v. 
Spalding,  9  N.  Y.  58,  62;  Graves  v.  Johnwu 
(Mass.)  15  L.  R.  A.  884. 
Judgment  for  defendant  ajfSnned. 
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*  When  a  person  has  been  in  the  aetoal* 
▼iaiblet  emdnrive,  and  nnlntermpted 

*Headnote  by  Norval,  J. 


ton  of  a  portion  of  a  street  in  a  city 
under  a  claim  of  rigrht  for  ten  years  the  title 
thereto  vests  absolutely  in  such  occupant. 

(December  18,  1891.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Lancaster  County 
enjoining  them  from  proceeding  to  cut  down 
complainants'  trees    and   otherwise  interfere 


NOTS.— iZicrUit  acquired  as  aoainst  the  public  bU 
adverse  poMowum  of  highioau  or  dty  street. 

AU  of  the  early  cases  in  this  country  assume  that 
in  England  no  title  to  a  portion  of  a  highway  could 
be  acquired  by  adverse  .poaeeflsion  because  of  the 
operation  of  the  maxim,  nullum  tempus  oceurril 
regi.  This  may  have  been  the  law  but  if  it  was  all 
Of  the  subjects  must  have  acquiesced  in  It  without 
question,  for  the  judges  certainly  had  few  if  any 
occasions  to  apply  it  in  cases  in  which  title  tohisrh- 
ways  on  land  were  concerned.  An  examination  of 
ali  available  sources  of  authority  for  the  prepara- 
tion of  this  note  has  failed  to  reveal  a  single  Eng- 
lish case  in  which  the  question  was  raised  and  de- 
cided. 

From  the  reasoning  in  Searby  v.  Tottenham  R. 
Co.,  L.  R.  5  Eq.  408.  It  would  saem  that  under  the 
present  English  statutes  there  was  a  possibility  of 
acquiring  adverse  possession  to  a  part  of  the  high- 
way. 

In  this  country  the  rules  laid  down  by  the  differ- 
ent courts  are  exceedingly  diverse  and  unsatisfac- 
tory, so  much  so  that  it  would  be  very  difficult  to 
determine  in  some  states  what  rule  was  applicable 
to  a  particular  state  of  facts  uotO  the  court  of  last 
resort  had  applied  it.  Upon  one  extreme  we  find 
decisions  that  a  prescriptive  right  may  be  acquired 
in  a  high  way.    Knight  v.  Heaton,  22  Vt.  480. 

Title  to  land  of  a  highway  may  be  acquired  by 
adverse  possession.  Webber  v.  Chapman,  42  N.  H. 
326,  80  Am.  Dec.  ill. 

In  Jersey  City  v.  Morris  Canal  &  Bkg.  Co.,  12  K. 
J.  Eq.  501,  the  court,  after  adverting  to  the  fact 
that  there  had  been  some  departure  from  the  old 
common-law  doctrine  that  the  land  of  a  highway 
could  not  be  acquired  by  adverse  possession,  and 
citing  some  of  the  oases  holding  the  new  doctrine, 
refused  to  yield  assent  to  them,  criticising  the 
doctrine  as  an  application  of  the  doctrine  of  ad- 
verse possession  uncalled  tor  and  eminently  dls- 
iistrous  to  the  public  interests. 

18  L.  R.  A. 


In  accordance  with  that  decision  it  is  held  that 
the  public  right  to  a  highway  cannot  be  lost  by 
nonuser.    Smith  v.  State,  23  N.  J.  L.  712. 

In  Philadelphia  v.  Philadelphia  &  R.  R.  Co..  58 
Pa.  2B8i,  it  is  said  that  buildings  erected  on  high- 
ways  acquire  no  right  on  account  of  time. 

No  private  occupancy  for  whatever  time,  either 
adverse  or  permissive,  vests  title  inconsistent  with 
the  public  use.    Stevenson *s  App.  (Pa.)  May  S,  18W. 

Presumption  of  abandonment. 

There  is  a  numerous  dass  of  cases  which  while 
ref usicg  to  subscribe  to  the  idea  that  an  individual 
could  acquire  by  prescription  or  adverse  posses- 
sion any  title  against  the  public  to  a  portion  of  a 
highway  arrive  at  practically  the  same  conclusion 
so  far  as  the  owner  of  the  fee  is  concerned  by  pre- 
suming an  abandonment.  Thus  it  has  been  held 
that  nonuser  of  a  highway  will  forfeit  the  public 
right.  Oeorgetown  Street  Comrs.  v.  Taylor,  S 
Bay,  282. 

A  highway  may  be  perpetually  discontinued  by 
nonuser.    Gregory  v.  Knight,  fiO  Mich.  61. 

It  stands  as  against  long  user  no  better  than 
other  property.  Coleman  v.  Flint  &  P.  M.  R.  Co. 
64  Mich.  168. 

Nonuser  of  a  highway  may  raise  the  presumptioD 
of  abandonment  so  as  to  vest  the  right  to  posses- 
sion in  the  owner  of  the  fee.  State  v.  Culver,  65 
Mo.  607, 27  Am.  Rep.  206. 

When  a  city  has  permitted  a  party  under  a  claim 
of  right  to  occupy  for  thirty  years  land  granted  to 
it  for  a  street  it  will  be  presumed  to  have  aban- 
doned its  right  thereto.  Slmplot  v.  Dubuque,  49 
Iowa,  680. 

Where  land  upon  which  a  highway  had  been  laid 
out  has  been  In  the  open  and  exclusive  pooooaoion 
of  an  individual  for  twenty  years  and  there  has 
been  a  complete  nonuser  of  the  easement  by  the 
public  during  that  time  an  extinguishment  will  be 
presumed.    Peoria  v.  Johnston,  56  III.  46. 
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with  their  property  for  the  alleged  purpose  of 
opeoiDsr  a  street.    Afflrmed. 

The  Tacts  are  stated  in  the  opiniou. 

Mr.  E.  P.  Holmes,  for  appellants: 

No  right  to  obstruct  a  street  can  be  acquired 
by  adverse  possession  to  the  public. 

People  V.  Pope,  58  Cal.  437;  tSan  PVaneisco  v. 
SnUimn,  50  Cal.  608;  Jersey  City  v.  State,  30 
N.  J.  L.  521;  Cr(m  v.  Morristown,  18  N.  J. 
Eq.  805. 

Encroachments  upon  a  public  street  are  pub- 
'  lie  nuisances 

Wetmore  v.  Tracy,  14  Wend.  250,  28  Am. 
Dec.  525;  Bobbins  v.  Chicago,  71  U.  S.  4  Wall. 
667,  18  L.  ed.  427;  Nevins  v.  Peona,  41  111. 
503,  89  Am.  Dec.  892;  El  Bwado  County  v. 
Davidson,  80  Cal.  520. 

No  length  of  time  will  legalize  a  public 
nuisance 

FUkesY,  Chad,  3  Dougl.  340;  Stoughton  v. 
Baker,  4  Mass.  522,  8  Am.  Dec.  286;  Com.  v. 
Upton,  6  Gray,  476;  Burbank  v.  Fay,  65  N.  Y. 
57;  Neto  Orleans  v.  United  States,  35  U.  S.  10 
Pet.  784,  9  L.  ed.  601;  Henshaw  v.  Hunting,  1 
Gray.  208;  Com,  v.  Boston,  16  Pick.  442; 
Wright  v.  Tukey,  8  Cush.  290;  Fox  v.  Hart,  11 
Ohio,  414. 

A  prescriptive  right  is  merely  a  conclusive 
presumption  of  an  actual  grant.  As  public 
authorities  cannot  grant  away  title  to  streets 
DO  prescriptive  right  can  grow  up,  because 
there  can  be  no  presumption  of  an  actual  grant; 
the  presumed  grant  being  ultra  vires. 

Quincy  v.  Jones,  76  111.  281,  20  Am.  Rep. 


243;  Sims  v.  Chattanooga,  2  Lea,  694;  Sheen  v. 
Stothart,  29  La.  Ann.  680. 

Messrs.  Billin^sley-  &  Woodward  and 
J*  E.  Philpott,  for  appellees: 

Corporations  are  subject  to  the  operation  of 
the  Statutes  of  Limitation  in  the  same  manner 
and  to  the  same  extent  as  natural  persons;  and 
notorious,  actual,  and  adverse  possession  for 
more  than  ten  years  by  a  private  individual 
under  a  claim  of  ownership  of  land  dedicated 
to  a  city  or  town  for  a  street  or  public  square 
will  bar  the  claim  of  the  city  or  town  to  its 
use. 

Cincinnati  v.  First  Presby.  Church,  8  Ohio, 
298;  Cincinnati  v.  Etxms,  5  Ohio  St.  594; 
Armstrong  v.  Ddlton,  15  N.  C.  568;  Dudley  v. 
Frankfort,  12  B.  Mon.  610;  Ang.  Limitations, 
§38. 

Title  to  property  can  be  acquired  by  actual, 
adverse,  open,  and  notorious  possession, 
through  a  period  fixed  by  the  Statute  of  Limit- 
ations, although  it  was  owned  by  a  municipal 
corporation. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  800,  §  54, 
note  1;  Buswell,  Adverse  Possession,  §  99. 

There  is  a  distinction  between  public  high- 
ways belonging  to  the  sovereign  state  and  to  a 
municipal  corporation. 

Wheeling  v.  Campbell,  12  W.  Va.  86;  PeUa 
V.  Scfiolte.  24  Iowa,  298,  95  Am.  Dec.  729; 
Cincinnati  v.  First  Presby.  Church  and  Cin 
cinnati  v.  Evans,  supra;  Rowan  v.  Portland, 
8  B.  Mon.  250;  North  Hempstead  y.  Hempstead, 
2    Wend.   109;  Denton  v.  Jackson,  2  Johns. 


NoQuser  of  a  highway  for  many  years  Is  prima 
facie  evidence  of  a  release  of  t^e  public  right, 
fieardslee  v.  French,  7  Conn.  125. 

A  public  way  may  be  shown  to  have  been  discon- 
tinued by  proof  that  it  has  been  shut  up  and  the 
land  enclosed  by  permanent  fences  and  occupied 
and  improved  for  purposes  incooBlstent  with  its 
use  as  a  public  highway  for  forty  years.  Holt  v. 
Sargent,  16  Gray,  97. 

It  seems  that  twenty  years*  nonuser  will  work  an 
abandonments    Amsbey  v.  Hinds,  46  Barb.  688. 

A  presumption  of  abandonment  may  be  Indulged 
to  save  an  abutting  landowner  from  criminal  pros- 
ecution where  the  public  has  long  acquiesced  in 
the  line  which  it  is  seeking  to  repudiate  by  pro- 
ceedings to  remove  obstructions  |  Hamilton  v. 
Htate,  106  Ind.  361. 

Estoppel. 

Some  courts  have  resorted  to  the  doctrine  of  es- 
toppel to  prevent  the  public  from  reclaiming  land 
formerly  part  of  a  highway  which  has  for  a  long 
time  been  in  the  adverse  possession  of  an  individual. 
See  Chicago  &  N.  W.  R.  Ck>.  v.  People,  91  Ill.fSSl; 
Chicago,  B.  I.  ft  P.  R.  Co.  v.  Joliet,  79  111.  40. 

Bntire  nonuser  of  a  portion  of  a  highway  during 
the  limitation  period  accompanied  by  adverse  pos- 
session by  one  claiming  an  adverse  title  will  estop 
the  public  from  claiming  any  right  in  such  por- 
tion. Orr  V.  O^Brien,  77  Iowa,  858;  Smith  v.  Gorell, 
81  Iowa,  218. 

Where  there  has  been  an  entire  nonuser  of  the 
highway  for  a  period  of  thirty  years  and  one  half 
of  the  same  in  width  has  been  enclosed,  and  in 
open,  notorious,  and  adverse  possession  for  more 
than  ten  years,  the  public  will  be  estopped  to  claim 
any  right  in  the  property  thus  enclosed.  Davies 
V.  Huebner,  45  Iowa,  574. 

But  merely  permitting  one  to  fence  in  a  portion 
of  the  street  will  notf estop  the  city  from  claiming 
the  street  when  It  needs  it.  Solberg  v.  Decorah,  41 
Iowa,  fiOl. 

1^  L.  R.  A. 


Rvie  in  case  of  dty  streets. 

In  many  jurisdictions  a  distinction  is  drawn  be- 
tween highways  and  city  streets  upon  reasoning 
well  shown  in  Fort  Smith  v.  McKlbbin,  41  Ark.  45. 
48  Am.  Rep.  19,  where  the  court  savs  municipal  cor- 
porations are  not  really  the  state  nor  are  their 
functions  and  powers  conferred  principally  for  the 
benefit  of  the  whole  people  of  the  state.  It  may 
well  be  doubted  whether  the  reason  of  the  maxim 
[nuUum  tempui  occurrit  regt]  may  not  be  strained 
too  far  in  applying  it  to  these  bodies.  That  the 
time  and  attention  of  the  sovereign  was  occupied 
by  the  cares  of  government  might  well  have  ex- 
cused a  king  from  asserting  his  rights  but  affords 
no  reason  why  the  officers  of  a  corporation  should 
not  be  reasonably  diligent  in  the  discharge  of  the 
duties  they  were  selected  to  execute.  Xor  does  it 
afford  a  reason  why  citizens  daily  sensible  of  an 
encroachment  on  their  common  rights  should  be 
allowed  to  lie  dormant  for  many  years  and  then 
assert  them  to  the  detriment  of  others.  The  more 
wholesome  rule  for  the  citizen,  individually  and 
collectively,  is  that  the  laws  favor  the  vigilant 
only;  and  the  court  then  makes  a  distinction  be- 
tween an  attempted  claim  to  a  prescriptive  rlgh  t 
which  implies  an  original  grant  and  a  defense  un- 
der the  Statute  of  Limitations  where  no  grant  or 
even  a  lawful  entry  is  necessary,  holding  that  a  de- 
fense under  the  statute  may  be  valid  while  im- 
pliedly denying  the  validity  of  a  claim  by  prescrip- 
tion. 

In  Cincinnati  v.  First  Presby.  Church,  8  Ohio, 
298,  82  Am.  Dec.  718,  which  is  a  case  frequently 
cited  in  support  of  the  doctrine  that  the  statute 
will  run  against  a  municipality,  the  controversy 
was  over  some  town  lots  and  the  court  said  none 
of  the  reasons  for  exempting  the  sovereign  from 
the  operation  of  the  Statute  of  Limitations  applied 
with  much  force  to  municipal  corporations.  The 
law  imposed  upon  them  the  duty  of  defending  the 
interests  which  they  are  created  to  uphold  and  has 
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€h.  320,  1  L.  ed.  3»4.  See  also  Forsyth  v. 
Wheeling,  19  W.  Va.  318;  Gaines  y.  Hot  Spring 
County,  39  Ark.  262;  Kennebunkport  v.  thnith, 
22  Me.  445;  Alton  v.  Illinois  Transp,  Co.  12 
111.  38;  St.  Charles  TtDja.  School  Directors  v. 
Goerges,  50  Mo.  194;  Uibson  v.  Chouteau,  80 
U.  S.  13  Wall.  92,  20  L.  ed.  534;  Cooper  v. 
Detroit,  42  Micb.  584;  Lancatiter  County  v. 
Britithall,  29  Pa.  38;  Vieksb^urg  v.  Marshall, 
59  Miss.  568;  /Sew*  v.  Frankfort,  79  Ind.  446. 

Norvaly  </.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  August  Meyer 
to  enjoin  the  defendant,  the  mayor,  council- 
men,  and  street  commissioner  of  the  city  of 
Lincoln,  from  opening  an  alleged  public  road 
or  street  in  said  citv  by  cutting  down  and  re- 
moving numerous  fruit  and  shade  trees  owned 
by  the  plaintiff,  which  are  claimed  by  the  de- 
fendants to  be  within  the  limits  of  said  high- 
way or  street,  and  to  obstruct  the  travel  there- 
on. It  also  appears  that  Adam  Bax,  Emma 
A.  Beach,  and  Margaret  Roatb  each  brought 
a  similar  action  against  the  defendants  herein, 
which  for  convenience,  by  agreement  of 
parties,  were  tried  with  this  in  the  district 
court;  it  being  stipulated  that  all  the  causes 
should  abide  the  decision  in  the  suit  of  Meyer 
against  Graham  and  others.  The  trial  court 
found  the  issues  in  favor  of  the  plaintiff  Meyer, 
and  rendered  a  decree  perpetually  enjoining 
the  defendants  from  entering  upon  plaintiff's 
premises,  or  from  injuring  or  destroying  the 


trees  thereon,  or  anywise  interfering  with  the 
plaintiff's  possession  and  enjoyment  of  the 
same.    The  defendants  appeal. 

In  1865  the  territorial  Legislature  of  Ne- 
braska passed  an  Act  entitled  '*An  Act  to  Lo- 
cate a  Territorial  Road  from  Forest  City  in  Sar- 
py County  to  the  South  Line  of  Lancaster 
County."  Charles  H.  Walker.  John  P.  Loden, 
and  luchard  Wallingsford  were  named  in  the 
law  as  commissioners  to  locate  the  road.  By  the 
Act  the  commissioners  were  required  to  view 
and  locate  the  road,  and  make  return  thereof  to 
the  county  clerks  of  the  severaVcountiesthroujrh 
which  the  road  should  pass,  on  or  before  the 
1st  day  of  August,  1865.  Laws  1865,  p.  144. 
The  commissioners  commenced  their  work  in 
Lancaster  county  on  August  1,  1K65,  but  did 
not  complete  the  same  and  make  return  to  the 
county  clerk  of  the  county  until  the  5th  day 
of  September  of  the  same  year.  A  portion  of 
this  territorial  road  was  located  on  the  section 
line  between  sections  35  and  36  in  town- 
ship 10,  range  6  E.,  and  is  now  known  as  a 
portion  of  Fourteenth  street  in  said  city.  At 
the  date  of  the  location  of  this  road  the  title  to 
the  N.  E.  i  of  said  section  35  was  in  the  United 
States.  Subsequently,  on  the  15th  day  of  Jan- 
uary, 1870,  the  E.  ^  of  said  N.  E.  \  of  section 
35  was  laid  out  and  platted  by  the  owner  as 
"Dawson's  Addition  to  South  Lincoln:"  The 
plat  represents  a  street  on  the  east  side  of  the 
tract  thus  platted,  and  also  the  east  tier  of 
blocks  as  being  the  same  in  size  as  all  other 
blocks  in  the  addition.    The  legend  recites 


conferred  ever>'  power  neoessary  to  that  end.  The 
HKhtfi  of  such  corporations  seem  well  enough  pro- 
tected without  evading  the  letter  of  the  statute. 

A  municipal  corporation  has  no  more  right  than 
a  natural  person  to  claim  the  benefit  and  advantage 
of  the  maxim,  riuttum  Umpus  occurrit  regi.  Dud- 
ley V.  Frankfort,  12  B.  Mon.  814;  Rowan  v.  Port- 
land, 8  B.  Mon.  259. 

In  Wheeling  v.  Campbell,  12  W.  Va.  46,  the  court 
makes  a  very  full  review  of  the  authorities  and 
concludes  that  the  maxim  does  not  apply  in  tavor 
of  a  municipal  corporation. 

But  the  at>ove  doctrine  can  by  no  means  be  said 
to  be  the  generally  accepted  one.  In  many  juris- 
dictions the  title  to  city  struts  is  said  to  be  held  in 
trust  for  the  public  without  power  of  Hlionation, 
and  from  this  premise  the  conclusion  is  drawn  that 
property  not  susceptible  of  alienation  cannot  be 
acquired  by  prescription.  New  Orleans  v.  Magnon, 
4  Mart.  O.  S.  2. 

In  a  case  where  title  by  adverse  possession  was 
claimed  to  land  which  had  been  dedicated  to  a  city 
by  the  United  States  for  street  .purposes  the  court 
held  that  In  keeping  possession  of  the  land  the  city 
was  representing  a  public  right  of  the  nature  of 
sovereignty  and  that  the  Statute  of  Limitations 
would  not  run  against  It.  Simplot  v.  Chicago,  M. 
&  St.  P.  K.  Co.  16  Fed.  Hep.  361. 

No  one  can  acquire  by  adverse  possession  as 
against  the  public  the  right  to  obstruct  a  street 
dedicated  to  public  use  and  thus  prevent  the  use 
of  it  as  a  public  highway.  People  v.  Pope,  68  Cal. 
437. 

The  streets  of  an  incorporated  town  are  held  by 
the  corporation  in  trust  for  the  public  and  an  ad- 
verse possession  thereof  by  an  abutting  owner 
cannot  bar  the  right  of  the  corporation  to  open  it 
for  public  use.    Vicksburg  v.  Marshall,  50  Miss.  671. 

The  title  of  the  municipality  to  the  soil  of  its 
streets  for  uses  which  conduce  to  the  public  en- 

-^ment  or  convenience  is  permanent  and  exolu- 

I.  K.  A. 


slve  and  no  private  occupancy  for  whatever  time 
and  whether  adverse  or  by  permission  can  vest  a 
title  inconsistent  with  it.  Barter  v.  Com.  3  Peiir. 
&W.  259. 

In  Cross  v.  Morrlstown,  18  N.  J.  Bq.  812,  where 
the  title  to  a  portion  of  a  city  street  was  in  oontro- 
versy,  the  court  makes  no  distinction  between 
such  streets  and  highways  but  after  quoting  the 
common  law  with  reference  to  adverse  possession 
of  highways,  it  cites  from  Domat,  p.  492.  to  the  ef- 
fect that  one  cannot  acquire  by  prescription  tlie 
things  which  nature  or  the  law  of  nations  destined 
to  a  common  and  public  use;  and  then  says  the  ab- 
sence of  the  doctrine  that  prescription  will  not  run 
against  the  public  from  any  legal  system  would  bo 
attended  with  much  inconvenience  for  It  is  almost 
impossible  to  imagine  a  scheme  of  supervision  over 
public  Interests  which  would  be  adequate  for  their 
protection  against  the  constant  and  yet  almost  im- 
perceptible aggressions  of  individuals. 

In  numerical  strength  the  cases  denying  the* 
power  to  acquire  a  portion  of  a  street  by  adverse 
possession,  preponderate,  the  following  oases  rec- 
ognizing the  power:  Cornwall  v.  Louisville  &  S. 
R.  Co.  87  Ky.  78:  Bosworth  v.  Mt.  SterUng,  IS  Ky. 
L.  Rep.  157:  Big  Rapids  v.  Comstock,  65  Mioh.  78; 
Wayzata  v.  Great  Northern  R.  Co.  (Minn.)  Jnly  12, 
1892;  Schock  v.  Falls  City,  81  Neb.  509:  Cincinnati 
V.  Evans,  6  Ohio  St.  603:  Galveston  v.  Menard.  23 
Tex.  409;  Ostrora  v.  San  Antonio,  77  Tex.  347;  Tay- 
lor V.  Philippi,  36  W.  Va.  556;  Forsyth  v.  Wheeling, 
19  Va.  822;  while  the  following  refuse  to  do  so: 
Orena  v.  Santa  Barbara,  91  Cal.  681;  Visalia  v. 
Jacob,  65  Cal.  434,  62  Am.  Rep.  803;  Grogan  v.  Hay- 
ward,  4  Fed.  Rep.  161;  Lee  v.  Mound  Station,  llH 
111.  304;  Sims  v.  Frankfort,  79  Ind.  461;  Cheek  v. 
Aurora,  92  Ind.  107;  Waterloo  v.  Union  Mill  Co.  72 
Iowa,  489;  Louisiana  Ice  Mfg.  Co.  v.  New  Orleans, 
48  La.  Ann.  217;  Sheen  v.  Stothart^  29  La.  Ann.  *a(y, 
Thibodeaux  v.  Maggiolo,  4  La.  Ann,  78;  Jersey  City 
V.  State,  80  N.  J.  L.  621;  St.  Vincent^s  F.  Orphan 
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that  all  lots  are  142  feet  deep  by  60  feet  wide. 
The  plaintiff  Meyer  is  the  owner  of  lot  12  in 
block  44  of  said  addition,  which  lot  lies  on  the 
east  side  of  the  addition,  and  next  to  the  high- 
way or  street  in  controversy.  Counting  the 
lot  50  feet  in  width,  the  east  side  thereof  is 
from  6  to  8  feet  west  of  the  section  line  be- 
tween said  sections  35  and  86.  The  plaintiff's 
improvements,  which  were  sought  to  be  re- 
moved by  the  defendant  Byers  as  street  com- 
missioner, are  on  the  strip  which  it  is  claimed 
was  set  apart  for  said  street  or  road.  The  de- 
fendants contend  that  the  street  was  100  feet 
wide,  the  same  as  the  other  streets  in  the  addi- 
tion. If  such  is  the  case,  the  eastern  tier  of 
lots  are  much  less  than  half  the  width  called 
for  in  the  legend  attached  to  the  plat  of  the 
addition.  In  argument  the  plaintiff  insists 
tliat  the  territorial  road  already  referred  to 
was  never  l^ally  located,  nor  was  it  ever  or- 
dered opened  as'  a  public  highway,  and  that 
the  land  in  dispute  is  a  part  of  plaintiff's  lot, 
and  not  within  the  limits  of  any  street  of  the 
city  of  Lincoln.  As  we  view  the  case,  it  will 
not  be  necessary  for  us  to  consider  or  decide 
the  questions  thus  presented,  but  for  the  pur- 
pose of  the  case  we  will  assume  that  the  ground 
in  controversy  is  within  the  limits  of  a  legal 
public  street  of  the  city  of  Lincoln.  The 
plaintiff  alleges  in  his  petition,  and  there  is 
ample  testimony  in  the  record  tending  to  show, 
that  for  more  than  ten  years  immediately  prior 
to  the  bringing  of  the  action  the  plaintiff  and 
bis  grantor  have  been  in  the  open,  actual,  ad- 


verse, peaceable,  and  continued  possession  of 
said  premises,  and  held  the  same  under  claim 
of  title.  The  evidence  shows  that  a  house 
with  a  cellar  under  it,  a  well,  bam,  smoke- 
house, fruit  and  shade  treee,  and  a  fence  have 
been  upon  the  lot  since  187B  or  the  spring  of 
1879.  The  house  is  about  twenty  feet  west  of 
the  section  line,  and  within  the  strip  claimed 
to  be  a  part  of  the  road  or  street  known  a» 
* 'Fourteenth  street."  The  trees  were  east  of 
the  house.  The  plaintiff  and  his  erantor  have 
paid,  from  year  to  year,  the  taxes  levied  upon 
said  lot  since  1870.  Upon  the  trial  there  was 
no  attempt  to  show  that  the  land  in  contrd^ 
versv  hau  been  used  or  traveled  upon  by  the 
public  as  a  street  for  more  than  ten  years,  but, 
on  the  contrarv,  it  is  clear  enough  from  the 
evidence  that  the  traveled  road  was  east  of  the 
section  line.  Most  of  the  improvements  were 
made  by  the  plaintiff's  grantor.  Christian  Bohl- 
man,  who  lived  upon  the  premises  for  seven 
or  eight  years  prior  to  1880,  when  he  sold  the 
lot  to  the  plaintiff,  who  immediately  took  pos- 
session and  has  resided  thereon  ever  since. 
The  possession  of  the  plaintiff  and  hi^  grantor 
was  not  in  any  manner  disputed  bv  any,  nor 
did  the  city  authorities  make  any  claim  to  the 
land  until  about  the  24th  day  of  July.  1889. 
when  the  street  commissioners  commenced  re- 
moving the  fence  and  cutting  down  the  tre&s. 
whereupon  this  action  was  instituted  to  restrain 
the  city  authorities  from  proceeding  to  open  a 
street  through  the  premises.  By  numerous 
decisions  of  this  court  it  has  been  held  that 


Asylam  v.  Troy,  7B  N.  Y.  114:  Com.  v.  ^Moorehead, 
118  Pa.  314;  Kopf  V.  Utter,  101  Pa.  27;  Memphis  v. 
Lenore,  6  Coldw.  412;  Sims  v.  Ohattanoosa,  2  Lea, 

m. 

Bot  it  will  he  observed  that  in  »ome  Jurisdictions 
where  the  power  is  denied  the  doctrine  of  ahen- 
donineiit  or  estoppf^l  is  reoogniaed. 

Enelomire  of  pari  of  the  width  of  the  way. 

Besides  the  ooaflict  in  fundamental  principles  a^ 
^wn  alMve  there  is  also  much  conflict  in  minor 
appHcataons  of  principles.  Thus  it  is  held  that  en- 
closure of  part  of  the  width  uf  a  highway  the  re> 
mainder  of  which  was  traveled  is  a  public  nuisanoe 
and  cannot  be  the  legal  commenoement  of  an  ad- 
verai»  claim,  henoe  no  title  by  adverse  possession 
can  be  based  upon  it.  Simmons  v.  Cornell,  1  K.  I. 
«& 

Mere  fencing  in  a  strip  otT  from  the  side  of  the 
street  with  notice  of  the  true  line,  the  public  con- 
tinuing to  use  the  remainder  of  the  street,  cannot 
ripen  into  adverse  possession.  Childs  v.  Nelson,  60 
Wi8.13S. 

Mere  fencing  will  not  give  title  to  a  part  of  a 
city  street.  Brooks  v.  Riding.  46  Ind.  15;  Lane  v. 
Kennedy,  18  Ohio  St.  42;  Fox  v.  Hart,  11  Ohio,  414. 

Merely  endosiDg  a  portion  of  a  highway  by  a 
fence  does  not  constitute  such  adverse  possession 
asagainat  the  public  as  will  confer  title  by  mere 
lapee  of  time.    McClelland  v.  MUler,  28  Ohio  St.  60S. 

The  occupation  of  a  portion  of  a  highway  by  an 
individual  is  a  mere  obstruction  and  nuisanoe  for 
which  no  lapse  of  time  will  enable  him  to  prescribe 
and  no  acquieeoenoe  by  the  highway  officials  of  the 
town  wili  deprive  the  public  of  the  right  to  use  the 
wboie  highway.    Driggs  v.  Phillips,  lOB  N.  Y.  77. 

But  it  had  been  previously  held  that  under  the 
Hew  Tork  statute  if  a  fence  encroaches  on  the 
bfgliway  in  such  a  way  as  not  to  amount  to  a 
onisanoe  by  obstructing  travel,  and  remains  there 
tor  twenty  years,  the  land  with  in  the  fence  ceases 
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to   be  a  highway.    Peckbam   v.    Henderson,  27 
Barb.  212.    And  see  cases  cited  supra. 

Ne{fi£ct  to  open. 

In  Walker  v.  Cay  wood,  81  N.  Y.  5t,  in  which  the 
commissioners  had  failed  to  open  a  highway  to  its 
full  width  for  more  than  chiri;y  years,the  court  held 
there  was  no  Statute  of  Limitations  which  would 
apply  to  extinguish  the  rights  of  the  public  to  the 
pori;ions  not  opened  and  worked. 

Where  adverse  possession  was  claimed  to  land 
over  which  a  street  had  l)een  laid  out  but  never 
opened  the  court  said  the  very  nature  of  the  rights 
vested  in  the  town  by  the  laying  out  of  the  street 
rendered  it  impossible  that  there  should  be  *^s 
against  it  any  advewe  possession  uutil  an  official 
order  or  adjudication  was  made  that  the  strt^et 
should  be  improved  or  until  some  acts  were  done 
which  were  equivalent  thereto.  Henshaw  v. 
Hunting,  1  Gray,  218. 

Until  the  time  arrives  when  the  land  is  actually 
needed  for  street  purposes  no  mere  nonuser.  how- 
ever  long  continued,  will  operate  as  an  abandon- 
ment of  it.  RclJly  V.  Racine,  51  Wis.  586;  Derby  v. 
AlUng,  40  Conn.  410. 

Nor  will  the  additional  fact  that  during  the  time 
of  nonuser  the  city  treats  the  land  as  that  of  the 
owner  of  t he  fee  have  that  eilect.  State  v.  Leaver, 
62  Wis.  387. 

Retftraint  of  mmmary  uroceedingn  to  remore  o/>- 

Ktructiona. 

There  may  be  circumstances  under  which  a  city 
will  not  be  permitted  to  proceed  summarii}'  to  rtt- 
move  buildings  alleged  to  be  encroaching  on  its 
streets.  Manko  v.  Chambersburgh,  25  N.  J.  K<j. 
168. 

After  an  adverse  possession  of  a  street  for  twenty- 
five  yean  under  a  ciaim  of  right  the  city  will  not 
be  permitted  without  due  proci'*?8  of  iaw  to  enter 
upon  the  land  and  pull  down  buildings,  etc.,  under 
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adverse  possession  of  real  estate  as  owner  for 
ten  years  gives  a  perfect  title  to  the  occupant. 
Horbach  v.  Miller,  4  Neb.  47;  Qatling  v.  Lane, 
17  Neb.  79;  Haywood  v.  Thomas,  17  Neb.  240; 
Tm  v.  Pflvg,  24  Neb.  669;  Levy  v.  Terga,  26 
Neb.  764;  Obernalte  v.  Edgar,  28  Neb.  70; 
Crawford  v.  Galloway,  29  Neb.  261:  Petersen 
V.  Townsend,  80  Neb.  876;  Alexander  v.  IFtY- 
roa?,  30  Neb.  795,  9  L.  R.  A.  736. 

Appellants  contend  that  no  one  can  acquire 
title  to  a  street  by  adverse  occupation, — in 
other  words,  that  the  doctrine  of  adverse  pos- 
session does  not  apply  to  municipal  corpora- 
tions. In  our  investigation  of  the  subject  we 
find  the  authorities  conflicting.  The  decis- 
ions of  the  highest  courts  of  some  of  the  states, 
notably  California.  Pennsylvania,  New  York, 
New  Jersey,  Rhode  Island,  and  Louisiana, 
sustain  the  doctrine  for  which  the  appellants 
contend,  while  the  courts  of  most  of  the  other 
states  have  held  that  the  doctrine  of  adverse 
possession  applies  to  municipal  corporations 
the  same  as  individuals.  The  weight  of  the 
adjudications  are  certainly  that  way.  Cincin- 
nati V.  First  Presby.  Church,  8  Ohio,  298; 
Cincinnati  v.  Eeans,  6  Ohio  St.  594;  Arm- 
strong V.  Dalton,  15  N.  C.  568;  Bowanv.  Port- 
land, 8  B.  Mon.  232;  Dudley  v.  Frankfort,  12 
B,  Mon.  610;  Galveston  v.  Menard,  23  Tex. 
349;  St.  Charles  County  v.  Powell,  22  Mo.  525; 
Peoria  v.  Johnston,  56  LI.  45;  Richmond  v. 
P>e,  24  Gratt.  149;  PeUa  v.  Scholte,  24  Iowa, 
283, 95  Am.  Dec.  729;  Fort  8mith  v.  McKibbin, 
41  Ark.  45;  Cornwall  y,  Louisville  &N.  R.  Co. 
87  Ky.  78;  Clements  v.  Anderson,  46  Miss.  581 ; 
Wheeling  v.  Campbell,  12  W.  Va.  86;  Webber 
V.  Cliapmaii,  42  N.  H.  326;  Schock  v.  Falls 
City,  31  Neb.  599. 

Dudley  v.  Frankfort,  supra,  was  an  action 
to  restrain  the  marshal  from  removing  plain- 
tiff's inclosure  off  of  the  street  as  an  obstruc- 
tion The  plaintiff  claimed  the  right  to  part 
of  the  street  by  adverse  occupancy.  The 
court  in  the  opinion,  says:  **If  the  private  citi- 
zen at  any  time  encroach  with  his  buildings  and 


iuclosures  upon  the  public  streets,  the  munic- 
ipal authorities  should,  in  the  exercise  of 
proper  vigilance  and  of  their  undoubted  au- 
thority, interfere,  by  the  legal  means  provided 
in  their  charter,  to  prevent  such  encroachment 
in  due  time,  and  thus  preserve  for  the  public 
use  the  squares,  streets,  and  alleys  of  the  town 
in  their  original  dimensions;  but  if  a  private 
individual  or  citizen  has  been  permitted  to  re- 
main in  the  continual,  adverse,  actual  posses- 
sion of  public  ground,  or  of  a  public  street,  or 
of  a  part  of  a  street,  as  embraced  within  his 
inclosure,  or  covered  by  his  dwelling  or  other 
buildings,  for  a  period  of  twenty  vcars  or 
more,  without  interruption,  such  citizen  will 
be  vested  thereby  with  the  complete  title  to  the 
ground  so  actually  occupied  by  him;  and  the 
title  thus  perfected  by  time  will  be  just  as 
available  against  a  municipal  corporation  as  it 
would  be  against  an  individual,  whose  elder 
title  and  right  of  entry  may  be  barred  by  a 
continued  adverse  possession  for  twenty  years 
of  his  land."  In  W?ieelingy,  Campbell,  supra, 
that  court,  after  a  complete  and  critical  review 
of  the  conflicting  authorities,  in  the  opinion 
says:  "We  see  no  reason  why  a  municipal  cor- 
poration should  not  be  held  to  the  same  degree 
of  diligence  in  guarding  their  streets  and 
squares  from  encroachments  as  natural  per- 
sons are  in  protecting  their  property  from  the 
adverse  possession  of  others.  We  do  see 
great  reason  why  no  time  should  bar  the  sov- 
ereign power,  because  the  officers  of  the  sover- 
eign, whether  king  or  stale,  have  such  various 
and  onerous  duties  to  perform  that  the  rights 
of  the  sovereign  ma^  be  neglected;  and  all 
the  people  of  the  kingdom  or  state  are  in- 
terested in  having  the  rights  of  the  sover- 
eign preserved  intact,  and  not  subject  to  be 
impaired  or  lost  by  the  neglect  of  officers.  But 
the  same  reason  aoes  not  apply  to  a  municipal 
corporation.  A  city  or  town  is  a  compact 
community,  with  its  city  or  town  council, 
its  committee  on  streets  and  alleys,  and  its 
street  commissioners,  whose  special  duty  it  is 


Its  right  to  regrulate  highways.     Varlck  v.  New 
York,  4  Johns.  Ch.  58, 1  L.  ed.  761. 

Equity  will  protect  one  in  poflsesslon  of  part  of  a 
highway  of  which  he  has  had  adverse  possession  for 
a  long  period  of  time  until  the  adverse  claim  is  de- 
cided.   Devaux  v.  Detroit,  Harr.  Ch.  96, 

Right  to  lateral  support 

No  right  to  lateral  support  can  be  claimed  by 
prescription  because  it  is  impoesibie  that  it  could 
have  been  obtained  by  grant.  Quincy  v.  Jones,  76 
III.  :M5,  20  Am.  Kcp.  243;  Mitchell  v.  Kome,  49  Ga.  19. 

MisceUaneoiuf  rieciaions. 

No  adverse  user  of  a  highway  by  a  wrongdoer  for 
any  period  less  than  ten  years  can  alter  its  legal 
status  or  the  rights  of  the  public.  Brown  v.  Kan- 
sas aty,  St.  J.  &  C.  R.  R.  Co.  20  Mo.  App.  427. 

The  prescription  must  be  under  color  of  title. 
Coleman  v.  Thurmond,  56  Tex.  620. 

The  use  of  a  part  of  a  street  by  a  railroad  com- 
pany '^as  and  for  a  right  of  way"  cannot  ripen  into 
absolute  title.  Indianapolis,  P.  &  C.  R.  Co.  v.  Ross, 
47  Ind.  26. 

To  perfect  a  title  by  adverse  possession  against  a 
city  the  appropriation  and  use  must  be  under  claim 
of  title  hostile  to  the  city  with  the  assertion  of  ex- 
olu(?lve  proprietary  rights  in  the  land  claimed. 
Briel  v.  Natchez,  48  Miss.  439. 

18  L.  R.  A. 


The  right  of  a  county  cannot  be  barred.  Oole- 
man  v.  Thurmond,  66  Tex.  520. 

Statutory  provisions. 

In  some  states  there  is  an  express  statutory  pro- 
vision that  the  Statute  of  Limitations  shall  not 
apply  to  lands  belongring  to  the  public.  State  v. 
Culver,  65  Mo.  607,  27  Am.  Rep.  296;  Ostrom  v.  San 
Antonio,  77  Tex.  847. 

In  some  states  the  Statute  of  Limitations  is  ex- 
pressly made  to  apply  to  the  state.  Wheeling  v. 
Campbell,  12  W.  Va.  46. 

In  Massachusetts  the  statute  provides  that  where 
buildings  or  fences  have  been  erected  fronting  on 
a  highway  and  continued  for  more  than  twenty 
years  and  the  true  boundaries  are  not  known  or 
cannot  be  made  certain,  the  buildings  or  fences 
shall  be  taken  to  be  the  true  boundaries.  See 
Morton  v.  Moore,  15  Gray,  575. 

The  charter  of  Pittsburg  expressly  precluded 
time  from  legalizing  encroachments  on  a  street 
and  from  being  a  bar  to  public  prosecutions  for 
such  encroachments.  Com.  v.  McDonald,  16  Serg. 
&  R.  401. 

Land  covered  by  a  highway  is  within  the  terms 
of  the  Connecticut  statute  limiting  the  time  for 
commencmg  actions  to  quiet  title  to  real  estate. 
Litchfield  v.  WUmot,  2  Root,  288.  H.  P.  F. 
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to  see  that  the  streets,  squares,  and  alleys  are 
kept  in  proper  order,  and  free  from  obstruc- 
tions or  encroachments.  And  if  with  all  this 
machinery  and  power,  confined  to  so  narrow  a 
compass,  and  the  interest  of  the  corporation 
to  exercise  it,  the  city  authorities  permit  an 
individual  to  encroach  upon  the  streets,  alleys, 
or  squares  of  the  city,  and  hold,  enjoy,  and 
occupy  the  same,  claiming  them  as  his  own 
under*  his  title,  without  interruption  or  dis- 
turbance in  that  right,  for  the  period  prescribed 
in  the  Statute  of  Limitations,  the  city  not  only 
•does,  but,  we  think,  according  to  reason  as 
well  as  authority,  ought  to,  lose  all  right 
thereto."    Upon  a  carenil  consideration  of  the 


question  we  are  satisfied,  upon  principle  as 
well  as  authority,  that  adverse  possession  by 
an  abutting  lotowner  of  a  portion  of  a  street 
in  a  city  for  the  statutory  period  of  limitation 
will  give  a  complete  title  thereto  to  the  occu- 
pant. To  have  that  effect  the  possession  must 
be  actual,  visible,  exclusive,  and  uninterrupted 
for  the  full  period  of  ten  years  under  a  claina 
of  right.  Under  the  facts  proven  the  city  is 
barr^  from  now  asserting  any  right  or  claim 
to  the  property  held  by  the  plaintiff  for  ten 
years. 

The  judgment  is  affirmed. 

The  other  Judges  concur. 


MINNESOTA  SUPREME  COURT. 


Jennie  SNIDER,  AppL, 

V. 

City  of  ST.   PAUL,  JRespt. 


.Minn. 
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^The  duty  of  providkikg  and  imtlntaln" 
isg^  &  city  lukll  for  the  use  of  the  city  ofBceiB 
is  a  public  and  go  vera  mental  use,  for  the  neffli- 
gence  of  its  agents  or  servants  In  the  discharge  of 
which  the  city  of  St.  Paul  is  not  .liable  in  a  pri- 
vate action. 

(Decembers,  1882.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling a  demurrer  to  the  answer  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  H.  Schriber,  for  appellant: 

So  far  as  municipal  corporations  exercise 
powers  conferred  on  them  for  purposes  essen- 
tially public — purposes  pertaining  to  the  ad- 
ministration of  the  general  laws,  made  to  en- 
force the  general  laws  of  the  state,  e,  g.,  police 
powers, — they  should  be  deemed  agencies  of  the 
state,  and  not  subject  to  be  sued  for  any  act 
or  admission  occurring  while  in  the  exercise  of 
such  power. 

15  Am.  «&Eng.  Encyclop.  Law,  p.  1141. 

But  for  wrongful  acts  done  in  what  is 
termed  their  private  or  corporate  character, 
and  from  which  the  municipality  derives  some 
special  or  immediate  advantage;  the  corpora- 
tion is  liable  and  the  rule  of  respondeat  su- 
perior applies. 

Dill.  MuiT.  Corp.  4th  ed.  p.  1180. 

A  municipal  corporation  in  its  private  char- 
acter as  the  owner,  lessee,  or  controller  of 
lands  and  houses,  is  to  be  regarded  in  the  same 
light  as  an  individual  and  dealt  with  accord- 
ingly. 

*Headnote  by  MrrcHXiiL,  J. 

NoTB.— FornotM  on  the  general  subject  of  the 
liability  of  a  municipal  corporation  for  negligence, 
see  Neff  v.  Wellesley  (MasB.)  2  L.  R.  A.  600;  Ander- 
son v.  East  (Ind.)  2  L.  R.  A.  712:  Chope  v.  Eureka 
(CaL)  4  L.  R.  A.  826;  Culver  v.  Htreator  (111.)  6  L.  R. 
A.  270;  Bulger  v.  Eden  (Me.)  9  L.  R.  A.  205;  Howard 
V.  Worcester  (Mass.)  12  L.  R.  A.  100. 
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15  Am.  &  Eng.  Encyclop.  Law,  p.  1155; 
Bailey  v.  A^ew  York,  8  Hill,  581;  lUx  y,  Gard- 
ner, 1  Cow  p.  79:  Thursfield  v.  clones,  T.  Jones, 
187;  Lyme  Regis  v.  Henley,  1  Bing.  N.  C.  222; 
Lynn  v.  Turner,  1  Cowp.  86. 

Persons  or  corporations  that  voluntarily 
assume  and  undertake  the  performance  of  a 
work,  even  though  it  be  quasi  public  in  its 
character,  ought  to  be  held  to  impliedly  con- 
tract that  they  will  exercise  due  care  in  its  per- 
formance and  for  a  neglect  in  this  respect 
should  be  liable  for  the  resulting  damage. 

Galveston  y,  Posnainsky,  62 Tex.  118, 18  Am. 
&  Eng.  Corp.  Cas.  484,  50  Am.  Rep.  517,  cited 
in  15  Am.  &  Eng.  Encyclop.  Law,  p.  1141, 
note  3. 

A  political  corporation  if  not  exempt  from 
an^  of  the  responsibilities^of  a  private  corpo- 
ration or  an  individual  except  while  enj^aged 
strictly  in  exercising  the  powers  of  sovereignty. 
•  Bail^  V.  A"«<?  rSrA;,  3  Hill,  531. 

The  following  duties  have  been  held  to  be 
public. 

The  management  of  corrections  and  charities. 

Maxmilian  v.  JV>ir  York,  62  N.  Y.  168,  20 
Am.  Rep.  468. 

The  appointment  of  a  board  of  health  and 
the  acts  performed  by  such  board. 

Bryant  v.  St.  Paul,  38  Minn.  289,  53  Am. 
Rep.  81. 

The  establishment  of  a  fire  department. 

Grube  v.  St.  Paul,  84  Minn.  402. 

The  following  duties  have  been  held  to  be 
private  or  ministerial  in  their  nature  and  char- 
acter, and  the  municipality  held  liable  for  mis- 
feasance in  the  discharge  thereof. 

The  care  and  maintenance  of  public  streets. 

Cleveland  v.  Si.  Paul,  18  Minn.  279;  Lind- 
holm  V.  St.  Paul,  19  Minn.  245;  Kobs  v.  Min- 
neapolis. 22  Minn.  159;  O'Brien  v.  St.  Paul,  25 
Minn.  881,  83  Am.  Rep.  470;  JSstelle  v.  Lake 
Crystal,  27  Minn.  243;  Dyer  v.  St.  Paul,  27 
Minn.  457;  Treise  v.  St.  Paul,  36  Minn,  527; 
Hewison  v.  ^ew  Baren,  37  Conn.  475;  Requa 
V.  Rochester,  45  N.  Y.  129.  6  Am.  Rep.  52. 

The  construction  of  a  public  sewer. 

For  notes  on  the  liabUityof  such  a  corporation 
for  a  nuisance,  see  (Hiapman  v.  Rochester  (N.  Y.)  1 
L.  R.  A.  286;  Seymour  v.  Cummins  (Ind.)  5  L.  R.  A. 
126;  Rates  v.  Westborougrh  (Mass.)  7  L.  R.  A.  156. 
See  also  Miles  v.  Worcester  (Mass.)  18  L.  R.  A.  841. 
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Rochester  White  Lead  Co.  v.  Rochester,  3  N. 
Y.  468,  58  Am.  Dec.  316;  (TBrien  v.  8t. 
Paul,  18  Minn.  176;  Simmer  v.  JSt,  Paul,  23 
Minn.  408;  PycY.  Mankato,  36  Minn.  375;  Mc- 
Clure  y.  Red  Wing,  28  Minn.  186;  JJopd  v. 
New  York,  5  N.  Y.  869.  56  Am.  Dec.  347. 

The  construciion  and  maintenance  of  side- 
walks. 

St ^  Paul  V.  Kuby,  8  Minn.  154;  Datenport 
V.  Ruekman,  37  N.  Y.  568. 

The  building  of  an  aqueduct  for  the  purpose 
of  furnishing  a  pure  sapply  of  water. 

BaiUy  v.  New  York,  3  Hill,  531 ;  Wilkins  v. 
Rutland,  61  Vt  336,  25  Am.  &  Eng.  Corp. 
Cas.  49. 

The  building  of  a  bridge. 

People  V.  KOlif,  76  N.  Y.  475. 

The  keeping  of  a  public  dock  in  a  safe  con- 
dition. 

Kennedy  v.  New  York,  73  N.  Y.  365. 

The  deepening  of  a  canal. 

Chicago  v.  Joney,  60  III.  383. 

The  construction  and  maintenance  of  a  city 
hall  building. 

Chicago  v.  Dermody,  61  III.  431;  McCaugliey 
V.  Tnpp.  12  R.  I.  449. 

The  providing  of  light  for  corporate  con- 
veniences. 

San  Francisco  Qas  Co.  v.  San  Francisco,  9 
Cal.  453. 

The  maintaining  of  a  public  park. 

PeopU  V.  Detroit,  28  Mich.  228. 

In  ascertaining  the  measure  of  corporate  lia- 
bility this  distinction  between  ** public"  or 
••  sovereign  "  and  **  private,"  "  ministerial "  or 
"proprietary"  duties  was  clearly  noted  by 
Nelson,  Ch.  J.,  in  tkiley  Y.New  York,  3  Hill, 
581,  and  that  distinction  has  been  recognized 
and  approved  in — 

Cooley.  Torts,  p.  619  et  seq.:  2  Dill.  Mun.. 
Corp.  ^§  974,  980,  985;  15  Am.  &  Bn^. 
Encyclop.  Law,  p.  1141;  People  v.  Detroit, 
supra;  Bryant  v.  St.  Paul,  33  Minn.  289,  53 
Am.  Rep.  81;  Western  Saving  Fund  Soc.  v. 
Philadelphia,  31  Pa.  185;  Eastman  v.  Mere- 
dith, 36  N.  H.  284,  72  Am.  Dec.  302;  Carring- 
ton  V.  St.  Louis,  89  Mo.  208, 58  Am.  Rep.  108; 
Rowland  v.  Kalamazoo  County  Suprs.  of  Poof', 
49  Mich.  553;  BUI  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332. 

The  establishment  of  gas  works,  of  water- 
works, the  construction  of  sewers,  and  the  like, 
are  matters  which  pertain  to  the  municipality 
as  distinguished  from  the  state  at  large. 

1  Dill.  Mun.  Corp.  §  68;  Britton  v.  Steber, 
62  Mo.  870;  People  v.  IlurOmt,  24  Mich.  44, 
9  Am.  Rep.  108. 

A  public  duty  is  a  political  duty  which  the 
municipality  owes  to  the  state,  the  sovereignty 
which  croated  it 

1  Dill.  Mun.  Corp.  §  66;  RegenU  of  the  Uni- 
rersity  v.  Williams,  9  Gill  &  J.  866,  31  Am. 
Dec.  72;  Regents  oj  University  v.  McConneU, 
5  Neb.  427;  Schod  Trustees  v.  Tatman,  18  111. 
27;  Cranston  v.  Augusta,  61  Ga.  572. 

The  legislative  grant  by  its  own  force  im- 
poses upon  the  municipality  the  obligation  to 
perform  that  duty,  and  the  state  may  exercise 
compulsory  authority. 

People  V.  Hurlbut  and  People  v.  Detroit, 
supra. 

The  performance  of  a  private  duty  cannot  be 
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imposed  upon  the  municipality  without   ita 
assent 

1  Dill.  Mun.  Corp.  §  72;  PeopU  v.  Detroit, 
supra;  Oliver  v.  Worcester,  102  Mass.  489. 

The  construction  and  maintenance  of  the 
court-house  and  city-hall  building  was  not  un- 
dertaken by  the  city  of  St.  Paul  in  its  sover- 
eign capacity,  but  in  its  private  corporate 
capacity  as  owner,  as  its  streets,  sewers,  side- 
walks, and  bridges  are  controlled  in  its  pro- 
prietary capacity. 

Lindholm  v.  St.  Paul,  19  Minn.  245;  Chicago 
V.  Dermody,  61  111.  431. 

Messrs.  Daniel  W.  Lawler,  J.  C. 
Michael  and  Davis*  Kello^^  A  Sever- 
ance* for  respondents: 

Where  a  city  or  county  is  performing  an  act 
in  the  exercise  of  government  functions, 
solely  for  public  and  governmental  purposes^ 
as  distinguished  from  municipal  duties  or 
Quasi  municipal  duties,  then  the  city  is  not 
liable. 

Jones,  Negligence,  Mun.  Corp.  chap.  4,  §  30; 
Cuiran  v.  Boston,  8  L.  R.  A.  243,  151  Mass. 
505;  HiU  v.  Boston,  122  Mass.  844,  23  Am. 
Rep.  332:  LaCUf  v.  Concordia,  41  Kan.  323, 
13  Am.  St.  Rep.  285;  Wixon  v.  Neitport.  13 
R.  I.  454,  43  Am.  Rep.  35;  Oliver  v.  Worcester,. 
102  Mass.  499;  Maxmilian  v.  New  York,  62  N. 
Y.  164,  20  Am.  Rep.  468;  Davis  v.  Knorcille, 
90  Tenn.  599;  Brown  v.  Ouyandotte,  11  L.  R. 
A.  121,  34  W.  Va.  299;  Western  Saving  Fund 
Soc.  of  Philadelphia  v.  Philadelphia,  31  Pa. 
189;  MoJfU  V.  AsheviUe,  103  N.  C.  237;  Lindley 
V.  Pope  County  (Iowa>  Jan.  25,  1892;  Steele  v. 
Boston,  128  Mass.  583;  Eastman  v.  Meredith,^ 
36  N.  H.  296,  72  Am.  Dec.  802;  Bryant  v.  St. 
Paul,  83  Minn.  289,  53  Am.  Rep.  31;  Qrube  v. 
St.  Paul,  34  Minn.  402. 

In  La  Clef  y.  Concordia,  supra,  the  city  was 
sued  for  damages  by  a  person  confined  m  the 
city  prison  by  reason  of  the  negligent  condition 
in  which  the  prison  had  been  maintained.  The 
court  says:  * 'For  the  purposes  of  this  case  it 
will  be  presumed  that  the  plaintiff  has  sus- 
tained the  injuries  complained  of.  and  that  his 
petition  is  in  all  respects  sufficient  to  entitle 
him  to  recover,  if  the  dtv  is  liable  for  this 
class  of  injuries.  It  has  already  been  held  in 
this  state  that  counties  are  not  liable  for  injuriea 
of  this  kind.'* 

ffefferle  v.  Lyon  County  Comrs.  89  Kan.  482. 

This  seems  to  be  the  doctrine  universally 
held  elsewhere. 

Wehn  V.  Oage  County  Comrs.  6  Neb.  494,  25 
Am.  Rep.  497;  Crowell  v.  Sonoma  County,  25 
Cal.  813;  MiUer  v.  Iron  County,  29  Mo.  122; 
Waltham  v.  Kemper.  55  III.  346.  8  Am.  Rep. 
652;  Brabham  v.  Binds  County  Suprs.  54 
Miss.  368,  28  Am.  Rep.  352;  WimbigUr  v.  Los 
Angeles,  45  Cal  36. 

One  of  the  earliest  cases  upon  this  subject  is 
Bailey  v.  New  York,  8  Hill,  588,  in  which  the 
court  clearly  distinguishes  between  powers 
conferred  for  public  purposes  exclusively,  and 
those  belonging  to  the  corporation  in  its  munic- 
ioal  character. 

See  also  Bayes  v.  Oshkosh,  33  Wis.  314,  14 
Am.  Rep.  760;  Richmond  v.  Long,  17  Gratt. 
375;  Ogg  v.  Lansing,  35  Iowa,  495,  14  Am. 
Rep.  499;  Welsh  v.  Rutland,  56  Vt.  228.  48 
Am.  Rep.   762;  Tindley  V.  Salem,  187  Mass. 


1892. 


Sntdbr  v.  St.  Paul. 


l.Vf 


171 .  50  Am.  Rep.  289;  Condiet  v.  Jenev  City, 
46  N.  J.  L.  157,  19  Cent  L.  J.  213,  and  cases 
cited;  Smith  ▼.  Rochester.  76  N.  Y.  506. 

A  county  ifl  not  liable  for  negligently  failing 
to  keep  its  comt-bouse  in  repair. 

DoedaU  v.  Olmsted  County,  dO  Minn.  96.  44 
Am.  Rep.  185. 

Mitchell.  J.,  delivered  tbe  opinion  of  tbe 

court: 

Tbe  complaint  alleges  tbat  tbe  city  of  St. 
P&ul  and  tbe  county  of  Ramsey  owned  and 
possessed,  as  tenants  in  common,  a  building 
known  as  tbe  * 'Court-bouse  and  City  Hall;" 
that  tbey  negligently  constructed  tbe  entrance 
to  one  of  tbe  elevator  shafts  in  an  unsafe  man- 
ner: also  tbat  tbeir  servant  in  cbarge  of  tbe 
elevator  bandied  it  negligently,  wbereby  the 
plaintiff  was  injured.  As  one  of  its  defenses, 
the  city  pleaded  tbe  various  statutes  reeulating 
the  construction,  custody,  and  use  of  tbe  build- 
ing, pftTticularly  Special  Laws  1881,  cbap.  876, 
aod  Special  Laws  1889,  cbap.  64.  Briefly 
stated,  tbe  Act  of  1881  created  a  special  court- 
boose  commission,  consisting  of  tbe  mayor  of 
the  city  of  St.  Paul  (who  was  ex  officio  a  mem- 
ber) and  five  other  persons,  to  be  appointed  by 
the  judges  of  tbe  district  court  of  Ramsey 
county.  This  commission  was  to  prepare  plans 
for  a  building  for  tbe  use  of  tbe  city  and  coun- 
ty '*for  a  city  ball  and  county  court-bouse,  and 
for  otDces  for  tbe  city  and  county  officers,  and 
such  other  public  uses  as  may  be  deemed  ex- 
pedient/' and  submit  tbe  same,  together  with 
an  estimate  of  tbe  cost,  to  the  board  of 
a)unty  oommissioners  and  tbe  common  coun- 
cil of  tbe  city  for  tbeir  approval.  Upon 
their  approval  of  tbe  plans  tbe  commis- 
sion was  to  proceed  and  construct  tbe  build- 
ing, which  was  to  be  paid  for  out  of  tbe  pro- 
ceeds of  a  fund  called  "tbe  court-bouse  and 
city-ball  building  fund,"  which  was  to  be 
raised  by  tbe  issue  and  sale  of  bonds  of  the 
city  and  of  the  county.  The  Act  further  pro- 
vided tbat  tbe  city  and  county  "shall  hold  the 
land  occupied  and  needed  for  said  building, 
together  with  tbe  building  which  maybe  erect- 
ed tbereoD,  Id  common,  and  for  tbe  public  uses 
aforesaid."  4The  Act  of  1889  provided  that 
when  completed  the  building  should  be  placed 
io  charge  of  a  committee  of  seven,  to  be  ap- 
pointed as  follows:  Three  annually  by  tbe 
president  of  the  common  couucil,  and  three  an- 
nually by  the  chairman  of  the  board  of  county 
commissioners;  and  that  the  mayor  of  the  city 
should  be  ex  officio  a  member  and  the  chairman 
of  tbe  committee.  This  committee  was  to  have 
entire  cbarge  of  tbe  building,  with  power  to 
appoint  such  janitor,  custodian,  and  other  em- 
ploy^ as  tbey  should  deem  necessary  for  the 
proper  care  and  management  of  the  building. 
Tbe  answer  also  alleges  tbat  the  city  has  never 
had  any  control  over  either  the  construction  or 
custody  of  tbe  building,  which  have  been  en- 
tirely under  tbe  direction  and  control  of  tbe 
court-bouse  commission  and  committee  referred 
to.  Tbe  court  overruled  a  demurrer  to  this 
defense,  placing  its  decision  on  two  general 
grounds:  First,  tbat  tbe  special  court-house 
commission  which  constructed  tbe  building, 
and  tbe  committee  which  has  charge  of  it, 
were  independent  bodies,  and  not  tbe  agents  or 
i^ervants  of   the  city,  and  hence  that  tbe  city 
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was  not  liable  for  their  negligence:  second,  that 
even  if  the  city  bad  controlled  tbe  construction 
and  custody  of  the  building,  it  would,  in  so 
doing,  have  been  performing  merely  a  govern- 
mental duty  for  the  benefit  of  the  public,  for 
anv  negligence  in  tbe  performance  of  which  no 
private  action  would  lie.  The  decision  might 
perhaps  be  sustained  on  either  ground,  but,  as 
we  are  clearly  of  opinion  tbat  tbe  second  in 
well  taken,  it  is  unnecessary  to  consider  the 
first. 

The  common-law  rule  is  tbat  no  private  ac- 
tion can  be  maintained  against  a  rauniripH) 
corporation  for  tbe  neglect  of  a  public  duty 
imposed  upon  it  by  law  for  tbe  benefit  of  the 
public,  ana  from  the  performance  of  which  the 
corporation  receives  no  pecuniary  profit.  As 
respects  what  are  sometimes  called  "quasi 
municipal  corporations,"  such  as  counties, 
townships,  and  school  districts,  this  is  tbe  rule 
everywhere,  without  exception.  But  as  re- 
spects what  are  called  ''municipal  corporations 
{)roper,"  such  as  cities  and  incorporated  vil- 
ages,  the  general  current  of  the  authorities  is 
to  the  effect  that,  even  in  the  absence  of  an  e.x- 
press  statute,  they  may  be  impliedly  liable  tor 
acts  of  misfeasance  or  neglect  of  duty  on  the 
part  of  its  officers  and  agents,  while  for  the 
same  or  a  similar  wrong  there  is  no  such  lia- 
bility resting  on  quasi  municipal  corporations. 
Tbe  most  noted  and  familiar  instance  of  this 
is  the  different  rule  applied  to  towns  and  coun- 
ties as  respects  liability  for  negligence  in  not 
keeping  highways  in  repair,  and  that  applied 
to  incorporated  cities  for  negligence  in  failing 
to  keep  streets  in  repair.  But  respecting  tbe 
principle  upon  which  tO;rest  this  distinction, 
or  as  to  the  nature  of  the  duties  to  which  it  ex- 
tends, the  courts  seem  to  be  much  perplexed, 
and  their  decisions,  often  in  conflict  with  each 
other,  leave  the  subject  in  some  confusion. 
The  ground  for  the  distinction  is  not  to  be 
found  in  tbe  mere  fact  tbat  one  is  created  by 
special  charter,  while  the  other  is  not,  for  both 
are  alike  subdivisions  of  the  state,  created  for 

Sublic,  although  local,  governmental  purposes, 
[or  is  it  to  be  found  in  the  fact  tbat  tbe  one  is 
given  greater  powers  than  tbe  other,  unless  the 
power  is,  not  for  public  governmental  pur- 
poses, but  to  engage  in  some  enterprise  of  a 
quasi  private  nature,  from  which  the  munici- 
pality will  derive  a  pecuniary  tieneflt  in  its  cor- 
porate or  proprietary  capacity;  as,  for  exam- 
ple, power  to  build  gasworks  or  waterworks, 
to  furnish  gas  or  water  to  be  sold  to  consumers, 
or  to  build  a  toll  bridge,  from  each  of  which 
the  city  would  derive  a  revenue.  In  this  class 
of  cases  it  is  generally  held  that  corporations 
are  liable  for  wrongful  or  negligent  acts,  be- 
cause done  in  wh^i  is  termed  their  "private" 
or  "corporate"  character,  and  not  in  tbeir  pub- 
lic capacity  as  governing  agencies,  in  the  dis- 
charge of  duties  imposed  for  the  public  or 
general  benefit.  But  it  is  also  generally  held 
tbat  they  are  not  liable  for  negligence  in  the 
performance  ot  a  public,  governmental  duty 
imposed  upon  them  for  public  benefit,  and 
from  which  the  municipality  in  its  corporate 
or  proprietary  capacity  derives  no  pecuniary 
profit.  The  liability  of  cities  for  negligence  in 
not  keeping  streets  in  repair  would  seem  to  be 
an  exception  to  this  general  rule,  which  we 
think  the  courts  would  do  better  to  rest  either 
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upon  certain'  special  considerations  of  public 
policy  or  upon  the  doctrine  of  stare  decisis  than 
to  attempt  to  find  some  strictly  legal  principle 
to  justify  the  distinction.  And,  as  already 
suggested,  as  to  what  are  public  and  govern- 
mental duties  and  what  are  private  or  cor- 
porate duties  the  courts  are  not  in  entire 
harmony,  and  their  decisions  do  lot  furnish  a 
definite  line  of  cleavage  between  the  two.  Nor 
shall  we  attempt  to  nx  any  such  line  of  uni- 
versal application.  For  a  quite  full  discussion 
of  the  subject,  see  Dillon  on  Municipal  Corpo-- 
rations,  chap.  28;  and  for  an  exhaustive  review 
of  the  authorities,  see  Uill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332.  In  Dosdall  v.  Olmsted 
Covnty,  30  Minn.  96,  44  Am.  Rep.  185,  we 
held  that  a  county  is  not  liable  for  the  negli- 
gence of  its  board  of  county  commissioners  in 
failing  to  repair  a  court-house,  the  duty  of 
maintaining  a  court-house  being  a  public  one, 
and  for  a  wholly  public  purpose.  In  Bryant 
V.  8t,  Paul,  33  Minn.  289,  58  Am.  Rep.  31,  we 
held  that  the  city  was  not  liable  for  the  negli- 
gence of  the  board  of  health  in  the  discharge 
of  its  duties,  the  same  being  public  and  gov- 
ernmental, and  not  corporate,  in  their  charac- 


ter. And,  for  a  like  reason,  in  Orube  v.  St. 
Pay  I,  34  Minn.  402,  we  held  that  the  city  was 
not  liable  for  the  negligent  acts  of  members  of 
its  fire  department.  We  fail  to  discover  any 
distinction  in  the  character  in  this  respect  of 
the  duty  performed  by  the  city  in  maintaining 
a  board  of  health,  a  fire  department,  or  a  police 
department,  and  that  performed  in  providing 
and  maintaining  a  city  hall  for  the  use  of  the 
public  ofllcers  of  the  city.  The  city,  in  its 
private  or  corporate  capacity,  derives  no  more 
pecuniary  benefit  from  the  one  than  it  does 
from  the  others,  and  in  each  case  alike  the  pur- 
pose is  a  public  and  governmental  one.  The 
duty  which  a  city  performs  in  providing  a 
city  hall  for  the  use  of  the  public  officers  of 
the  city  is  exactly  the  same  in  its  nature  as  that 
performed  by  a  county  in  providing  a  court- 
house for  the  use  of  the  county  officers.  The 
inconsistency  of  holding  that  the  county  of 
Ramsey  is  not  liable  (as  must  be,  under  the 
Dosdail  Case),  but  that  the  city  is,  would  be 
forcibly  illustrated  by  the  special  facts  of  this 
case.  Our  conclusion  is  that  the  city  is  not 
liable. 

Order  afflrmed. 


MICHIGAN  SUPREME  COURT. 


Henry  L.  SELLICK 

V. 

LAKE    SHORE   &    MICHIGAN    SOUTH- 
ERN R.  CO.,   Appt. 
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1  •  The  obstraetion  of  a  railroad 
In^  tv  a  ft*ei^lit  train  for  a  timel<in£per 
than  the  statute  allows  may  be  a  con. 
current  cause  with  smoke,  steam,  and  noise 
of  another  train  in  friffhteninff  a  team  which  is 
waitin^T  to  cross  and  rendf^r  the  railroad  com- 
pany liable  for  the  damages  thus  occasioned 
where  the  team  would  not  have  been  frightened 
by  the  other  train  if  it  had  not  been  concealed 
from  view  by  the  freight  train  which  obstructed 
the  crossing. 

2.  Whether  a  freight  train  obstructing 
a  hif^hway  crossing  did  or  did  not  g^ive 
to  the  noise,  steam,  and  smoke  of  an- 
other passing  train  a  character  which  they 


would  not  possess  in  the  absence  of  the  obstruc- 
tion so  as  to  make  a  concurrent  cause  of  the 
frightening  of  a  team,  is  a  question  for  the  jury 
where  there  is  evidence  that  the  team  was  accus- 
tomed to  trains. 


8*  The  question  whether  or  not  the 
suit  could  have  been  anticipated  is  not 
the  test  of  liability  for  an  act  which  is  neg- 
ligence per  se,  but  the  person  guilty  of  it  is  equal- 
ly liable  for  its  consequences  whether  he  could 
have  foreseen  them  or  not. 

(November  4, 1882.) 

ERROR  to  the  Circuit  Court  for  Branch 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  Gheoripe  C.  Greene  and  O.  Gh. 
Getxen-Danner,  with  Mr,  C.  E.  Weaver* 
for  appellant. 


Note.— JMabfliti/*o/  a  railroad  company  for  obstruct- 
ing a  highicay  crossHng. 

A  railroad  company  is  subject  to  Indictment 
for  unreasonably  obstructing  a  highway  crossing. 
State  V. Chicago,  M.  &  St.  P.  R.  Co.  4 L.  R.  A.:»8,  77 
Iowa,  442;  Com.  v.  New  York,  N.  H.  &  H.  R.  Co.  112 
Mara.  412;  State  v.  Morris  &  E.  R.  Co.  28  N.  J.  L.  860; 
State  v.  Louisville  &  N.  R.  Co.  (Tenn.)  April  20, 1802; 
Louisville  &  N.  K.  Co.  v.  State,  3  Head.  623,  75  Am. 
Dec.  778;  State  v.  Western  N.  C.  R.  Co.  85  N.  C.  002; 
Palatka  &  I.  River  R.  Co.  v.  State,  28  Fla.  646. 

In  some  states  the  statutes  have  flxed  five  min- 
utes as  the  limit  of  time  for  which  obstruction  shall 
be  allowed  by  cars.  Com.  v.  New  York,  N.  H.  & 
H.  R.  Co.  supra:  Young  v.  Detroit,  G.  H.  &  M.  R. 
Co.  56  Mich.  480. 

A  rule  of  the  company  against  obstructing  a 

highway  more  than  five  minutes  is  no  defense  to  an 

*-'*<'»tment  of  the  company  if  its  employes  violate 

le  by  obstructing  it  for  an  unreasonable 


time  (in  this  case  from  twenty  to  thirty  minutes). 
State  V.  Louisville  &  N.  R.  Co.  supra^ 

Nor  is  it  any  defense  to  an  indictment  for  ob- 
structing the  highway  longer  than  the  statute  per- 
mits that  the  occupation  was  accidental  and 
unavoidable  and  that  due  diligence  was  used  to  re- 
move the  obstruction.  Com.  v.  New  York,  N.  H. 
&  H.  R.  Co.  supra. 

Nor  is  it  any  defense  to  an  indictment  for  such 
otjstruction  to  a  highway  that  it  was  necessary  for 
carrying  on  the  railroad  company^s  business  and 
that  such  obetniction  was  only  occasional.  The 
necessity  or  convenience  of  such  obstruction  by  a 
railroad  company  cannot  be  considered.  State  v. 
Chicago,  M.  &  St.  P.  R.  Co.  supra. 

A  railroad  company  is  liable  for  the  injuries 
caused  to  an  individual  by  such  wrongful  obstruc- 
tion.   Young  V.  Detroit,  O.  H.  &  M.  R.  Co.  supra. 

Damages  are  recoverable  by  a  person  for  deten- 
tion by  cars  allowed  to  stand  across  a  highway  for 
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Messrs.  Cajnpbell  ft  Johnson*  with  Mr. 
Jno.B.  ShipuflMA*  for  appellee: 

The  cause  of  the  fright  was  a  proper  ques- 
tion for  the  jury  to  whom  it  was  submitted  by 
tbe  trial  court,  and  who  found  it  was  not  the 
steam  and  smoke  of  the  passenger  train  but  the 
freight  cars  which  frightened  the  team.  We 
are  not  able  to  believe  that  this  court  as  a  mat- 
ter of  law  will  decide  that  fact  "in  opposition 
to  the  finding  of  twelve  men  of  vaster  and 
more  varied  experience  and  with  greater  op- 
portunities of  knowledge  than  tbc  cour^  pos- 

Smith  V.  Shenoood  Ttcp.  62  Mich.  159. 

If  these  freight  cars,  while  unlawfully  ob- 
structing the  highway,  were  the  cause  of  the 
horses  becoming  frightened,  the  plaintiff  would 
be  entitled  to  recover. 

Patterson  v.  Detroit,  L.  <fe  N.  R.  Co.  56 
Mich.  172;  Tonng  v.  Detroit,  O.  H.  &  M.  R. 
Co.  56  Mich.  430;  Qeveke  v.  Oraiid  Rapids  & 
1.  H.  Co,  57  Mich.  589;  Peterson  v.  Chicago  & 
W.  M,  R.  Co,  64  Mich.  621. 

It  is  not  necessary  that  the  particular  injury 
be  foreseen  to  hold  a  person  liable  for  it. 

1  Suth.  Damages,  47,  48;  Whart.  Neg.  ^S  16, 
17.  21,  76;  1  Sedgw.  Damages,  7lh  ed.  130. 

If  the  act  be  wrong  it  is  not  necessary  that 
anv  injury  be  foreseen. 

iSrotm  V.  Chicago,  M.  &  St.  P.  R.  Co.  54 
Wis.  342,  41  Am.  Rep.  41;  Ehrgott  v.  New 
York,  96  N.  Y.  264,  48  Am.  Rep.  622;  1 
Shearm.  &  Redf.  Neg.  §  28. 

Plaintiff  had  a  right  to  drive  over  the  road, 
and  the  defendant  could  not  deprive  him  of 
that  right  by  obstructing  it  or  making  it  dan- 
gerous for  him  to  do  so. 

Maliby  v.  Chicago  &  W.  M.  R.  Co.  52  Mich. 
10^. 

The  fact  of  an  intervening  innocent  cause 
producing  the  mischief  does  not  settle  the 
question  of  whether  the  original  wrong  was 
the  proximate  cause  or  not. 

Some  authorities  hold  that  an  intermediate 
responsible  cause  relieves  the  first  actor  from 
responsibility,  but  bow  this  circumstance  can 
break  tbe  chain  of  causation  is  not  made  clear. 
However,  the  majority  of  the  cases  is  the  other 
way. 

t'homp.  Neg.  1085.  and  cases  in  note  2. 

The  intervening  cause  in  this  case  was  set  in 


motion  by  the  original  wrongdoer,  and  the 
defendant  was  directly  in  fault  for  the  plain- 
tiff's exposure  to  it. 

What  frightened  the  horses  is  a  question  of 
fact  and  not  of  law. 

Stark  V.  Lancaster,  57  N.  H.  88;  Cletnens  v. 
Hannibal  dh  St.  J,  R.  Co.  53  Mo.  366,  14  Am. 
Rep.  460;  Toledo,  P.  d  W.  R,  Co.  v.  Pindar, 
58  III.  447,  5  Am.  Rep.  57;  Patten  v.  Chicago 
dt  y.  W.  R.  Co.  32  Wis.  524;  Sarton  v.  Bacon, 
31  Vt.  540;  Uke  v.  Millikin,  62  Me.  240,  16 
Am.  Rep.  456;  WUley  v.  Belfast,  61  Me.  669; 
Brown  v.  Chicago,  M,  rf*  St.  P,  R.  Co.  54  Wis. 
842,  41  Am.  Rep.  41;  Ehrgott  v.  Neft  Ycn-k, 
supra. 

if  there  was  under  the  facts  shown  a  chance 
for  different  conclusions  to  be  drawn  by  ordi- 
narily candid  and  intelligent  men,  it  is  a  ques- 
tion to  be  determined  by  the  jury  and  not  by 
the  court. 

Adams  v.  Iron  Cliffs  Co.  78  Mich.  271,  and 
cases  there  cited;  Smith  v.  Shencood  Twp.  62 
Mich.  159. 

If  the  original  act  was  wrongful  and  would 
naturally,  according  to  the  oroinary  course  of 
events,  prove  injurious  to  some  other  person  or 
persons,  and  does  actually  result  in  injurv 
through  tbe  intervention  of  other  causes  which 
are  not  wrongful,  the  injury  shall  be  referred 
to  the  wrongful  cause  passing  by  those  which 
were  innocent. 

Cooley,  Torts,  70;  1  Shearm.  &  Redf.  Neg. 
§36. 

Whoever  does  an  illegal  act  is  answerable 
for  all  the  consequences  he  immediately  and 
directly  brought  about  by  the  intervening 
agency  of  others,  provided  the  intervening 
agents  were  set  in  motion  by  the  primary 
wrongdoer,  or,  provided  their  acts  causing  the 
damage  were  the  necessary  or  legal  and  natural 
consequences  of  the  original  wrongful  act. 

1  Addison,  Torts,  Wood's  ed.  §  13.  See  also 
2  Thorap.  Neg.  1084-1087. 

It  is  always  sufficient  to  establish  his  liabil- 
ity if  tbe  defendant  be  directly  in  fault  for  the 
exposure  of  the  injured  party  to  the  intervening 
cause  of  the  injury. 

1  Suth.  Damages,  48,  64;  1  Shearm.  &  Redf. 
Neg.  §  33;  Salisbury  v.  Ilerclienroder,  106 
Mass.  458,  8  Am.  Rep.  354;  Burrows  v.  March 
Gas  Co.  L.  R.  5  Exch.  67;  Richer  v.  Freeman, 


more  than  the  legral  time,  and  such  damages  may 
include  the  extra  expense  incurred  by  him  on  ac- 
count of  hie  consequent  inability  to  reach  and  take 
pasf^ge  on  a  train.  Patterson  v.  Detroit,  L.  &  N. 
R.<'o.G6Micb.  172. 

Tbe  killinflr  of  a  horse  by  a  train  in  a  cut  into 
which  be  is  turned  by  cars  wrongfully  obstructingr 
a  crovinfr  renders  the  railroad  company  liable. 
Marray  v.  South  Carolina  R.  Co.  lU  Rich.  L.  227,  70 
Am.  Dec.  219. 

The  diminution  la  rental  value  of  adjoining 
premises  by  reason  of  the  obstruction  of  a  street 
by  care  so  as  to  prevent  access  to  and  from  his 
premisesi  may  be  recovered  Trom  the  railroad  com- 
pany by  the  abuttlnjr  owner.  Kiel  v.  Jackson,  6 
L.  R.  A.  2W,  13  Colo.  878. 

lo  Baucb  V.  lAoy^  31  Pa.  868.  72  Am.  Dec.  747,  a 
highway  was  obstructed  for  about  half  an  hour  by 
a  train  of  csars  which  ran  for  part  of  the  trip  by 
gravitation  and  was  diuwn  by  horses  the  rest  of 
the  way.  The  railroad  belonged  to  the  state  and 
the  regulations  made  the  conductor  the  represent- 
18  L.  R.  A. 


ative  of  the  owners  of  the  train  for  the  trip. 
During  the  conductor's  absence  a  teamster  started 
the  cars  and  Injured  a  boy  who  was  attempting 
to  cross  under  the  cars  and  the  owner  of  the  train 
was  held  liable. 

In  case  of  a  dispute  as  to  faots  the  question 
whether  a  crossing  is  obstructed  or  not  is  for  the 
Jury.  Young  v.  Detroit,  G.  H.  &  M.  R.  Co.  86  Mich. 
430;  Peterson  v.  Chicago  &  W.  M.  R.  Co.  64  Mich. 
621. 

The  same  is  true  as  to  the  contributory  negli- 
gence of  a  person  injured  at  such  crossing.    Ihid. 

If  a  wagon  could  not  go  in  the  usual  track  with- 
out the  whiflflo-tree  or  whittle  hitting  the  bumper 
of  a  car  there  is  an  obstruction.  Peterson  v.  Chi- 
cago &  W.  M.  R.  Co.  fnipra^ 

The  fact  that  there  is  an  opening  16  feet  wide  Is 
not,  as  matter  of  law,  sufficient  to  show  that  there 
was  no  obstruction  if  the  track  crossed  the  high- 
way at  an  angle  less  than  45  degrees.  Young  v. 
Detroit,  G.  H.  &  M.  R.  Co.  mpra.  B.  A.  R. 
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60  N.  H.  420.  9  Am.  Rep.  267:  Lane  ▼.  Atlan- 
tic WorJc9,  111  Mass.  140:  Binford  v.  JohnMon, 
82  Ind.  426,  42  Am.  Rep.  508;  McDonald  v. 
SnelUg,  14  Allen,  290,  92  Am.  Dec.  768:  Eat<m 
V.  Boston  <fc  L.  R,  Co.  11  Alleo,  500,  87  Am. 
Dec.  780;  Powell  v.  Deveney,  8  Cush.  800.  50 
Am.  Deo.  758;  Heney  v.  Dennis,  98  Ind.  452. 
47  Am.  Rep.  878;  Dix<m  v.  Bett,  5  Maule  &  S. 
198;  Lynch  v.  ^urdin,  I  Q.  B.  29;  lUidge  v. 
Goodman,  5  Car.  &  P.  190;  Weick  v.  Lander, 
75  111.  98;  Woodward  v.  Abom,  35  Me.  271; 
BiUman  v.  Indianapolis,  C.  &  X.  /?.  Cb.  76 
Ind.  166.  40  Am.  Rep.  280;  HiU  v.  Winwr, 
118  Mass.  251;  Baltimore  dh  P.  R,  Go,  v. 
Reaney,^  Md.  117. 

K  is  always  sufficient  to  hold  the  ori^nal 
wrongdoer  responsible  if  the  intervening  cause 
was  one  likely  to  occur. 

1  Shearm.  &  Redf.  Neg.  §  32. 

MeChrathf  C?i.  J,,  delivered  the  opinion  of 
the  court: 

This  is  a  case  for  negligence.  Plaintiff,  a 
bus  driver,  was  en  route  for  the  depot  with 
two  passengers.  Three  railwav  tracks  crossed 
the  street  near  the  depot.  A  freight  train 
occupied  one  of  these  tracks,  and  obstructed 
the  street  for  over  twentv  minutes.  The  con- 
ductor of  the  freight  had  gone  to  dinner. 
Plaintiff  halted  his  team  some  three  or  four 
rods  south  of  the  tracks,  and  waited  from  ten 
to  fifteen  minutes  for  the  freight  to  get  out  of 
the  way,  or  to  make  a  cut  so  that  he  might 
pass.  While  waiting,  a  passenger  train  came 
along  on  one  of  the  tracks  north  of  the  track 
occupied  by  the  freight  train,  enveloping  the 
freight  train  at  the  crossing  in  smoke  and 
steam.  Plaintiff^s  horses  became  frightened, 
backed  awav,  overturned  the  bus  and  ran 
away,  throwing  plaintiff  out  and  injuring  him. 
The  horses  were  ordinarily  gentle,  and  were 
used  to  running  trains  as  well  as  to  standing 
cars,  and  had  not  before  that  time  taken  fright 
at  either.  This  is  the  second  appearance  of 
the  case  in  this  court.  On  the  former  appeal, 
this  court  held  {Selleck  v.  Lake  Shore  dt  M.  S. 
R.  Go.  58  Mich.  195)  that,  while  the  declara- 
tion alle^  that  the  horses  were  frightened, 
and  the  injury  occasioned  by  carelessly  and 
negligently  causing  the  passenger  engine  to 
exhaust  great  anantities  of  steam  and  noise, 
the  plaintiff  had  failed  to  give  any  evidence  in 
support  of  the  allegation  of  wrong  to  which 
he  had  by  his  declaration  attributed  the  injury. 
Plaintiff  amended  his  declaration,  and  now 
alleges  that  "defendant  did  then  and  there,  by 
their  said  cars  and  train,  obstruct  the  said  pub- 
lic highwav  for  more  than  Ave  minutes  at  one 
time,  to  wit,  at  said  time;  that  is  to  sav,  they 
negligently  and  unlawfully  obstructed  it  for 
more  than  five  minutes  immediately  preceding 
the  time  when  the  plaintiff  reached  the  spot  as 
aforesaid,  with  their  said  cars  and  train,  and 
at  a  time  when  the  west-bound  passenger  train 
run  by  the  defendants  over  said  road  would 
arrive  and  depart  from  said  depot,  passing  over 
the  track  on  the  north  side  of  said  freight  train, 
and  the  engine  drawing  the  same  would  exhaust 
great  quantities  of  steam,  and  thereby,  with  its 
whistle  and  bell,  make  a  great  noise,  and, 
the  wind  blowing  fresh  from  the  north,  the 
smoke  and  steam  from  the  passing  engine 
'^'^'ild  be  driven  south  over  the  said  freight 


train,  carelessly  and  negligently  and  wan- 
tonly neglecting  to  cut  the  train  and  open 
a  passage  along  said  highway  across  said 
track  at  any  time  during  said  period  of  over 
twenty  minutes,  but  wrongfully  left  the  cars 
and  train  standing  on  the  track  across  the  said 
highway  during  all  that  time,  totally  blockad- 
ing and  preventing  travel  thereon  during  all  of 
said  period,  well  knowing  people  would  need 
to  use  the  street  at  said  time  in  going  to  the 
depot,  with  and  without  teams  and  wagons, 
to  meet  the  westbound  passenger  train  over 
said  railroad;  and  also  knowing  that  the  block- 
age of  said  highway,  as  aforesaid,  under  the 
circumstances  as  aforesaid,  made  it  an  unsafe 
and  dan^rous  place  for  teanis  to  be  caught 
in."  It  IS  insisted  by  defendant  that  the  pres- 
ent case  is  ruled  by  the  decision  upon  the 
former  hearing,  and  stress  is  laid  upon  that 
part  of  the  opinion  in  which  the  court  says: 
'*The  plaintiff  has  not,  by  his  declaration,  at- 
tributed his  injury  to  the  illegal  detention,  and, 
if  he  had.  it  would  have  been  idle,  for  the 
particular  injury  of  which  he  complained, 
namely,  the  fright  and  running  away  of  his 
horses',  could  not  have  flowed  from  that  de- 
tention as  a  proximate  cause."  The  court  had 
already  disposed  of  the  first  allegation  of 
wrong,  viz..  that  the  defendant  had  negligent- 
ly obstructed  the  street,  and  had  eliminated 
that  allegation  from  their  consideration;  but 
the  trial  court  had  instructed  the  jury  that,  if 
the  plaintiff  had  been  unavoidably  detained, 
and  by  reason  of  that  detention,  and  while 
waiting,  the  team  became  frightened  by  sur- 
roundings, in  consequence  of  which  plaintiff 
was  injured,  the  defendant  was  liable.  It  was 
with  reference  to  this  instruction  that  this 
court  used  the  language  upon  which  stress  is 
laid  by  defendant.'  It  is  not  alleged  or  claimed 
that  the  fright  and  runaway  were  occasioned 
by  the  illegal  detention  as  the  proximate  cause, 
but  by  the  obstruction  which  caused  the  de- 
tention. That  opinion  was  written  by  Mr. 
Jvstice  Cooley,  and  filed  at  the  June  term, 
1885;  but  in  the  case  of  Tonng  v.  Detroit,  O. 
H.  d  M.  R.  Co.,  56  Mich.  480,  488.  in  an  opin- 
ion filed  at  the  April  term  of  the  same  year, 
and  concurred  in  by  Mr.  Jvstice  Cooley, 
speaking  for  the  court,  Mr.  Jvstice  Champlin 
says:  *'  If  it  be  conceded  that  teams  could  be 
dnven  through  the  opening  left  by  defendant 
between  its  cars  and  across  the  plank  crossing 
without  coming  in  contact  with  the  rail  of  the 
main  track,  yet,  if  the  freight  car  obstructed 
the  traveled  track,  and  by  reason  of  such  ob- 
struction caused  the  plaintiff's  horse  to  sheer 
off  so  as  to  throw  one  runner  of  the  cutter 
against  the  rail  of  the  main  track,  the  horse 
being  one  of  ordinary  gentleness,  such  conceded 
facts  would  present  a  proper  question  for  the 
jury  to  determine.— whether  the  injury  resulted 
from  leaving  the  freight  car  in  that  position, 
and  whether  plaintiff's  husband  was  in  the 
exercise  of  ordinary  care  while  driving  the 
horse.  No  railroad  company  has  the  ri^hito 
obstruct  a  public  highway  with  its  cars  an  un- 
reasonable length  of  time,  and,  as  before 
stated,  the  Legislature  has  enacted  that  this  shall 
not  in  any  one  instance  exceed  five  minutes. 
The  liability  arises  from  the  duty  of  the  com- 
pany to  leave  the  traveled  part  oi  the  highway 
unobstructed  after  the  expiration  of  the  rea- 
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sonable  time  limited  by  law.  A  Tiolation  of 
this  duty  is  Degligence,  aod,  if  a  party  is  in- 
jured by  reason  thereof,  being  free  from  fault 
on  his  part,  wrong  and  injury  concur,  and  the 
liability  attaches.  .  .  .  We  can  only  apply 
the  law  to  those  facts.  The  shying  of  the 
horse  was  the  result  of  the  act  of  the  defendant 
in  obstructing  the  highway.  If  the  car  was 
lawfully  there,  and  defendant  had  not  vio- 
lated any  duty  at  the  time,  no  liability  would 
have  attached,  for  the  reason  that,  although 
injury  might  have  arisen  from  the  shying  of 
the  horse,  the  defendant  had  been  guilty  of  no 
wrongful  or  negligent  act  which  concurred  in 
producing  the  injury."  In  the  present  case 
there  was  no  intervening  cause.  The  obstruc- 
tion of  the  highway  was  a  continuous  breach 
of  duty.  It  was  a  cause  operating  at  the  time 
of  the  injury.  The  smoke  and  steam  were 
coDCurrent,  rather  than  intervening,  causes. 
They  were  contemporaneous.  They  envel- 
oped and  environed  the  freight  train  and  pro- 
duced a  condition  of  the  cars.  It  was  for  the 
jury  to  say  whether  tlie  fright  of  the  horses 
was  caused  by  the  appearance  of  the  freight 
cars,  surrounded  as  they  were.  Again,  if  the 
team  was  frightened  by  the  noise  and  steam 
and  smoke  under  the  circumstances,  it  was  for 
the  jury  to  say,  under  testimony  clearly  tend- 
ing to  show  that  the  team  was  used  to  passing 
trainsjind  their  attendant  incidents,  whether 
it  was  not  the  presence  of  the  freight  train 
across  the  highway,  obi*curing  the  origin  of 
the  steam  and  smoke  aud  noise,  that  was  the 
cause  of  the  fright  and  injury.  The  wrongful 
act  had  not  ceased  to  operate. 

In  the  recent  case  of  Southwestern  Teleq.  d 
Teleph,  Co.  v.  Robinson,  50  Fed.  Rep.  810, 
2  U.  S.  App.  205,  the  company  had  permitted 
one  of  its  wires  to  remain  suspended  across  a 
public  highway,  a  few  feet  from  the  ground, 
and  plaintiff  came  in  contact  with  it  during 
an  electrical  storm,  and  was  injured  by  a  dis- 
charge of  electricity,  which  had  been  attracted 
from  the  atmosphere.  The  court  held  that, 
since  the  electricity  would  have  been  harmless 
except  for  the  wire,  the  defendant  was  liable. 
*'lf,"  it  is  said,  "the  electric  fluid  with  which 
the  wire  of  the  telephpne  company  was  charged 
at  the  time  was  an  element,  or  the  main  el- 
ement, in  the  production  of  the  injuries  to  the 
plaintiff,  still  it  is  clear  that  the  displaced  wire 
furnished  the  means  of  the  communication  of 
tbe  dangerous  force  which  resulted  in  the  in- 
jury. ...  To  say  that  the  agency  of  the 
telephone  wire  in  the  production  of  tbe  injury 
was  inferior  to  that  of  the  electric  current, 
which  was  the  main  cause,  is  not  satisfactory. 
It  is,  in  fact,  to  admit  that  the  company's  dis- 
placed wire  furnished  the  means  by  which  the 
dangerous  force  was  communicated  to  and  in- 
jured the  defendant  in  error.  True,  it  was  a 
new  force  of  power  which  intervened,  with 
the  production  of  which  the  telephone  com- 
pany had  nothing  to  do;  but  upon  this  point, 
in  untinaTia  MuL  In».  Co.  v.  Tweed,  74  U.  8. 
7  Wall.  52.  19  L.  ed.  67,  the  court  says:  'If  a 
new  force  or  power  has  intervened,  of  itself 
sufficient  to  stand  as  the  cause  of  misfortune, 
tbe  other  must  be  considered  as  too  remote.' 
The  new  force  or  power  here  would  have  been 
harmless  but  for  the  displaced  wire,  and  the 
fact  that  the  wire  took  on  a  new  force,  with 
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the  creation  of  which  the  company  was  not 
responsible,  yet  it  contributed  no  less  directly 
to  the  injury  on  that  account."  There  the 
wire  furnished  the  means  of  communication. 
Here  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  cars  did  not  give  to  the  noise 
and  steam  aud  smoke  a  character  which,  as  to 
this  team,  they  did  not  possess  in  the  absence 
of  the  obstruction.  It  was  for  tbe  jury  to  say 
whether  the  new  forces  would  or  would  not 
have  been  harmless  except  for  the  presence  of 
the  obstruction.  In  the  case  of  Orimes  v. 
LouimiUe,  N.  A,  <fe  C  R.  Co.,  3  Ind.  App.  673, 
recently  determined,  the  rule  is  laid  down 
that,  "when  two  causes  combine  to  produce 
an  injury,  both  of  which  are  proximate  in 
their  character, — the  one  being  the  result  of 
culpable  negligence,  and  the  other  an  occur- 
rence as  to  which  neither  party  is  at  fault, — 
the  negligent  party  is  liable,  provided  the  in- 
jury would  not  have  been  sustained  but  for 
such  negligence."  A  large  number  of  author- 
ities are  cited  which  support  the  doctrine. 
The  rule  is  followed  in  North  Manchester  Tri- 
County  Agr.  Atao,  v.  Wilcox  (Ind.  App.)  80 
N.  E.  Rep.  202. 

In  Campbell  v.  Slillwater,  82  Minn.  308,  50 
Am.  Rep.  567,  it  is  said  that,  ''when  several 
concurring  acts  or  conditions  of  things — one 
of  them  the  wrongful  act  of  defendant — pro- 
duce the  injury,  and  it  would  not  have  been 
produced  but  for  such  wrongful  act  or  omis- 
sion, such  act  or  omission  is  the  proximate 
cause  of  the  injury."  In  Shearman  &  Red- 
fleld  on  Negligence  (sec.  89)  tlie  authors  say: 
"  It  is  universally  agreed  that,  if  the  damage 
is  caused  by  the  concurring  force  of  the  de- 
fendant's negligence  and  some  other  cause,  for 
which  he  is  not  responsible,  including  tbe  'act 
of  God,*  or  superior  human  force  directly  in- 
tervening, the  defendant  is  nevertheless  re- 
sponsible if  his  negligence  is  one  of  tbe  prox- 
imate causes  of  the  damages,  within  the 
definition  already  given.  It  is  also  agreed 
that,  if  the  negligence  of  tbe  defendant  con- 
curs with  the  other  cause  of  the  injury  in  point 
of  time  and  place,  or  otherwise  so  directly 
contributes  to  the  plaintiff's  damage  that  it  is 
reasonably  certain  that  the  other  cause  alone 
would  not  have  sufficed  to  produce  it,  the  de- 
fendant is  liable,  notwithstanding  he  ma}*^  not 
have  anticipated,  or  been  bound  to  anticipate, 
the  interference  of  the  superior  force  which, 
concurring  with  his  own  negligence,  produced 
the  damage."  But  if  the  superior  force  would 
have  produced  the  same  damage,  whether  the 
defendant  had  been  negligent  or  not,  his  neg- 
ligence is  not  deemed  the  cause  of  tbe  injury." 
In  Baltimore  dt  P.  R.  Co.  v.  Heaney,  42  Md. 
117,  Alvey, «/.,  says:  "  Tbe  efficient  and  pre- 
dominating cause  in  producing  a  given  event 
or  effect,  though  there  may  be  subordinate 
and  dependent  causes  in  operation,  must  be 
looked  into  in  determining  the  rights  and  lia- 
bilities of  the  parties  concerned." 

Tbe  rule  laid  down  by  Mr.  Cooley  in  his 
work  on  Torts  (page  76)  is  that,  "if  the  orig- 
inal art  was  wrongful,  and  would  naturally, 
according  to  the  ordinary  course  of  events, 
prove  injurious  to  some  other  person  or  per- 
sons, and  does  actually  result  in  injury 
through  the  intervention  of  other  causes  which 
are  not  wrongful,  the  injury  shall   be  referred 
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to  the  wroDgfu]  cause,  pasBiDsr  by  those  which 
were  innoceDt."  In  the  note  to  page  78  the 
same  author  says:  *'  It  is  equally  true  that 
uo  wroDgrioer  ought  to  be  allowed  to  appor- 
tion or  qualify  his  own  wrong;  and  that,  as  a 
loss  has  actually  happened  while  his  own 
wrongful  act  was  in  force  and  operation,  he 
ought  to  be  permitted  to  set  up  as  a  defense 
that  there  was  a  more  immediate  cause  of  the 
loss,  if  that  cause  was  put  in  operation  by  his 
own  wrongful  act.  To  entitle  such  party  to 
exemption,  he  must  show,  not  only  that  the 
same  loss  might  have  happened,  but  that  it 
must  have  happened  if  the  act  complained  of 
had  not  been  done," — citing  DutU  v.  Oarrett, 
6  Bing.  716. 

In  the  present  case,  while  the  passenger 
train  was  not  put  in  operation  by  the  act  of 
obstruction,  both  trains  were  operated  by  de- 
fendant, and  it  was  for  the  jury  to  determine 
whether  the  presence  of  the  obstruction  did 
not  give  a  different  color  and  character  to  the 
other  operations,  and  convert  otherwise  harm- 
less incidents  into  fear-exciting  agencies,  and 
whether  the  presence  of  the  obstructing  cars 
did  not  produce  the  effect  which  caused  the 
friffht,  the  runaway,  and  the  injury. 

Tu  2  Thompson,  Negligence,  1084,  it  is  said 


I  that  ''whoever  does  a  wrongful  act  is  answer- 
I  able  for  all  the  consequences  that  may  ensue 
j  in  the  ordinary  and  natural  course  of  events,, 
though  such  consequences  be  immediately  and 
directly  brought  about  by  intervening  causes^ 
if  such  intervening  causes  were  set  in  motion 
by  the  original  wrongdoer."  It  is  insisted  that 
the  result  was  not  one  that  could  have  been 
anticipated,  but  that  is  not  the  test  of  liability 
in  cases  like  the  present.  The  question  what 
a  reasonable  man  might  foresee  is  of  impor> 
tance   in  determining  the  question  of  negli- 

f[ence,  but  when  the  act  complained  of  is  neg 
igenceperte,  the  person  guilty  of  it  is  equally 
liable  for  its  consequences,  whether  he  could 
have  foreseen  them  or  not.  Smith  v.  London 
A  S,  W.  R.  Co,  mpra;  Orimes  v.  Louimnlle,  N. 
A.  A  a  R.  Co.  L.  R.  6  C.  P.  21;  Shearm.  & 
Redf.  Neg.  supra. 

The  trial  court  properly  submitted  the  ques- 
tion of  the  proximate  cause  to  the  jury,  and 
we  find  no  error  in  his  instructions.  It  is  un- 
necessaiy  to  discuss  the  other  questions  raised. 
Upon  an  examination  of  tbem,  we  do  not  dis- 
cover any  prejudicial  error. 

The  judgment  u  affirmed,  with  costs  to  plain- 
tiflf. 
The  other  Justices  concurred. 


MARYLAND  COURT  OF  APPEALS. 


Frank   G08NELL,  Trustee   for  James  W. 

Flack,  Appt., 
t. 

David  Hudson  FLACK  et  at.,  Admrs.,  etc., 
of  Thomas  J.  Flack,  Deceased. 


(. 


Md. 


.) 


As  against  a  tnistee  in  liisolvencsr  as 
well  as  the  Insolvent  a  debt  of  the  latter  to 
a  decedents  estate  inourred  while  administrator 
thereof  may  be  set  off  against  bis  distributive 
share  therein. 

(December  2. 1802.) 

APPEAL  from  an  order  of  the  Orphans' 
Court  of  Baltimore  City  directing  the 
amount  due  to  James  W.  Flack  as  a  distributee 
of  the  estate  of  Thomas  J.  Flack,  deceased,  to 
be  set  off  against  indebtedness  which  he  had 
contracted  to  the  estate  while  acting  as  admin- 
istrator thereof.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  Ch.  J,,  and  Bryan, 
Roberts,  Fowler,  Briscoe,  and  Mc8 berry,  JJ, 

Messrs.  Thomas  M.  Lanahan  and  Frank 
Oosnell  for  appellant. 

MesfTi,  S«  T.  Wallis  [and  )Wllliam  E. 
Hoflbutn*  for  appellees: 

The  indebtedness  of  a  legatee  or  distributee 
constitutes  assets  of  the  estate,  which  it  is  the 
executor's  or  administrator's  duty  to  collect  for 
the  benefit  of  the  creditors,  legatees,  and  dis- 

NOTB.— As  to  distribution  of  estate  where  dis- 
tributees are  indebted  to  it,  see  Koons  v.  Mellett, 
7  L.  R.  A.  281,  and  ntvU^  m  Ind.  58(1^  Fiscus  v.  Moore, 
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tributees.  Hence  such  indebtedness  may  be 
deducted  from  any  legacy  or  distributive  share 
of  the  debtor. 

2  Woemer,  Administrators,  ^  564 

The  right  to  deduct  or  set  off  the  debt  of  a 
distributee  against  his  share  of  the  estate  has 
been  settled  in  this  state. 

Smith  V.  DonneU,  9  601,  84;  Manning  v. 
ThrusUm,  59  Md.  218;  Stieff  v.  GoUin»^ 
65  Md.  69;  StaU  v.  Smith,  64  Md.  108; 
MuUikin  V.  MuUikin,  1  Bland,  Ch.  588;  Det 
ries  V.  Hiss,  72  Md.  562.  See  also,  to  the  same 
effect.  Williams,  Executors,  7th  Eng.  ed. 
♦1808;  Courteney  v.  WiUia^m,  8  Hare.  589; 
Irby  v.  Irhy,  25  Beav.  632;  Re  Browv,  L.  R. 
82  Ch.  Div.  597;  Re  Milnes,  58  L.  T.  N.  8. 
584;  Doering  v.  Doering,  L.  R.  42  Ch.  Div. 
208:  Keim  v.  MuJOenberg,  7  Watts,  79;  Cress- 
well,  Exrs.  &  Admrs.  g  488;  2  Woemer,  Ad- 
ministrators, §  564;  Brokaw  v.  Hudson,  27  N. 
J.  £q.  185;  Strong  v.  Base,  85  Pa.  888;  7  Am. 
&  Eng.  Encyclop.  of  Law,  p.  816,  note. 

The  appellant  contended  below  that  James 
W.  Flack  had  a  legal  estate  in  his  distributive 
share  of  the  estate,  and  his  debt  could  not, 
therefore,  be  set  off.    This  contention,  how 
ever,  is  not  supported  bv  law. 

The  administrator  of  an  estate  holds  the 
legal  title  to  the  estate  and  is  a  trustee  for  the 
creditors,  distributees,  and  all  parties  inter- 
ested therein. 

Schouler,  Exrs.  &  Admrs.  2d  ed.  ^§  289- 
242;  7  Am.  &  Eng.  Encyclop.  of  Law,  pp.  282, 
288;  Cdt  v.  Colt,  111  tf.  S.  566,  28  L.  ed.  520: 
Griffith  V.  Frazier,  12  U.  S.  8  Cranch.  24,  8  L. 
ed.  476;  Kane  v.  Paul,  89  U.  S.  14  Pet.  40,  10 
L.  ed.  845. 

A  legatee,  distributee,  or  creditor,  takes  his 
rights  through  the  administrator. 
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Hagihorp  ▼.  Hook,  1  Gill  &  J.  270;  State  v. 
Greenwdl,  4  GUI  &  J.  414. 


^,  «/.,  delivered  the  opinion  of 
the  court : 

In  1874,  Tliomas  J.  Flack  died  intestate, 
leaving  a  widow,  several  children,  and  some 
gnindcliildren  surviving  him.  Administra- 
tion upon  his  estate  was  granted  to  James 
W.  Flack,  his  eldest  son.  Henry  H.  Flack 
and  David  Hudson  Flack,  two  of  his  other 
sons,  were  indebted  to  their  father  in  large 
amounts.  These  debts  remaining  unpaid, 
aod  Henry  H.  and  David  Hudson  Flack  be- 
coming indebted  also  unto  their  brother, 
James  W.i conveyed  to  him,  in  1877,  by  a 
deed  absolute  upon  its  face,  certain  valuable 
real  estate  owned  by  them,  and  know  as  the 
-Canton  Property"  or  the  "Distillerv  Prop- 
erty." At  the  same  time  there  was  also  exe- 
cuted and  acknowledged  hy  the  grantors  and 
the  grantee,  in  the  deed  referred  to,  an  agree- 
ment in  writing,  setting  forth  the  purposes 
for  which  the  deed  had  been  executed,  and 
providing  for  the  application  to  be  made  of 
the  purcliase  money  arising  from  a  sale  of  the 
Canton  property,  when  a  sale  thereof  should 
be  made  by  James  W.  Flack.  The  deed  was 
at  once  placed  upon  record,  but  the  agree- 
ment never  was.  James  W.  Flack,  as  ad- 
ministrator, stated  several  accounts  in  the 
orphans'  court  between  the  date  of  his  ap- 
i>oiDtment  and  the  middle  of  October,  1883. 
I)iiring  all  that  time,  and  until  1890,  he  col- 
lected rents  belonging  to  the  estate  of  his 
father,  and  expended  thereof  upwards  of 
112,000  upon  the  Canton  property  for  taxes, 
Tepairs,  and  other  purposes.  In  1890,  having 
btiome  heavily  involved  and  insolvent,  he 
executed  a  deed  of  trust  for  the  benefit  of  his 
creditors  to  Frank  Gosnell,  Esq.  ;  and  on  the 
9th  of  November,  in  the  same  year,  his  let- 
ters of  administration  w^ere  revoked  by  the 
orphans'  court,  and  David  Hudson  Flack  and 
William  £.  Hoffman,  Esq.,  were  appointed 
administrators  in  his  stead.  Mr.  Gosnell 
rlaimed  that  the  Canton  property  passed  to 
him  under  the  deed  of  trust ;  but  the  adminis- 
trators of  Thomas  J.  Flack  disputed  this,  and 
tiled  a  bill  in  the  circuit  court  for  Balti- 
more county  against  Mr.  Gosnell  and  sundry 
creditors  of  James  W.  Flack,  alleging  that, 
under  the  limitations  and  provisions  con- 
tained in  the  unrecorded  agreement.  James 
W.  Flack  held  the  title  to  tlie  Canton  prop- 
erty in  trust  to  secure  the  indebtedness  due 
hy  Henry  H.  Flack  and  David  Hudson  Flack 
to  the  estate  of  their  father,  Thomas  J.  Flack, 
and  praying  that  the  trustees  of  James  W. 
Flack  be  restrained  by  injunction  from 
making  sale  of  the  property.  In  that  case 
this  court  decided — ffoffman  v.  Gosnell  (Md. ) 
24  Atl.  Kep.  28,  (not  yet  officially  re- 
ported)— that  the  unrecorded  declaration  of 
trust  could  not  operate  to  the  prejudice  of 
James  W.  Flack's  creditors,  who  became  such 
in  good  faith,  ami  in  ignorance  of  its  ex- 
istence, and  that  the  adminstrators  were  not 
iit  liberty  to  set  up  any  secret  equity  to  the 
exclusion  of  thoee  creditors,  but  that  they 
(the  adminstrators)  were  entitled  **  to  share 
/>ari  patfsu  with  the  other  creditors  in  the 
distribution  of  the  proceeds  of  the  property. " 
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In  March,  1892,  James  \V.  Flack,   in  obedi- 
ence to  the  order  passed  when  his  letters  were 
revoked,  propoundiHl  his  seventh  account  in 
the  orphans'  court,  and   in  that  account  he 
charged  the  estate  of  his  father  with  the  sum 
of  $13,494.06   for  expenses  on   the   Canton 
property  and  for  excess  of  intere!»t.     This 
charge  was  excepted  to  by  one  of  the  distrib- 
utees of  Thomas  J.  Flack.       A  hearing  was 
had  before  the  orphans'  court,  and  in  April, 
1892,  the  exception  was  sustained,  and  the 
register  of  wills  was  directed  to  state  another 
account,    omitting   that   charge    altogether. 
This  was  done  in  June  following.     The  new 
seventh  account  was  sworn  to  by  James  VV. 
FK^ck,  and  he  was  shown  to  stjind  indebti^d 
to  the  estate  in  the  sum  of  $13,425.84.     The 
new  administrators   had   in  the  mean  time 
stated  an  account,  distributing  the  proceeds 
of  a  sale  made  by  them  of  certain  lea-sehold 
property  belonging  to  the  estate  of  Thoman 
J.  Flack,  but  retained  in  their  hands  the  sura 
of  $2,851.79,    the   amount   distributable   to 
James  W.  Flack.     Subsequently  they  filed  a 
petition,  and  the  orphans'    court  passed  an 
order  thereon  fixing  a  day  for  making  distri- 
bution of  this  sum,  and  ordered  notice  to  he 
given.     On   the  day  appointed  some  of  the 
distributees  filed  a  petition,  prating  that  the 
above-named  sum  sliould  be  distributed  to 
them,  and  insisting  that  no  part  of  it  should 
be  paid  over  to  James  W.  Flack,  or  to  any 
person  claiming  under  him.    Mr.  Gosnell  ap- 
peared and  answered,  and  claimed  that  the 
share  of  James   W.    Flack   in   his   father's 
estate,   and  amounting,  as  above  stated,   to 
$2,851.79,  was  payable  to  him,  the  trustee, 
under  the  deed  of  trust,  and  was  not  liable 
to  be  applied  in  reducing  the  alleged  in- 
debtedness of  the  former  administrator  to  the 
estate.     Evidence  was  adduced,  and,  after  a 
hearing,  the  orphans'  court  of  Baltimore  city 
passed  an  order  dated  July  19,  1892,  direct- 
ing the  administrators,  to  credit  upon  James 
W.  Flack's  indebtedness  of  $13,425.84,  due 
to  his  father's  estate,  the  sum  of  $2,851.79, 
which  would  otherwise  have  been  payable  to 
him  or  his  trustee,  and  to  distribute  the  lat- 
ter sum  among  the  other  distributees.     From 
this  order  Mr.  Gosnell,  the  trustee  of  James 
W.  Flack,  has  appealed. 

It  will  be  seen  from  this  outline  of  the 
previous  and  the  pending  litigation  l)etween 
these  parlies  that  the  question  now  involved, 
and  upon  which  we  are  required  to  pass,  is 
whether,  under  the  circumstances  stated,  the 
distributive  share  of  James  W.  Flack  in  his 
father's  estate,  and  now  in  the  hands  of  the 
new  administrators  of  that  estate,  is  liable  U) 
be  set  out  by  them  against  the  alleged  debt 
due  by  him  to  his  father's  estate  ;  or  whether 
Mr.  Gosnell,  as  his  trustee,  is  entitled  to  re- 
ceive that  share.  The  right  of  an  adminis- 
trator to  retain  from  the  share  of  a  distributee 
the  amount  due  by  the  latter  to  the  intestate 
out  of  whose  estate  he  is  entitled  to  a  share 
is  ijndeniably  clear.  Sfnith  v.  Doniiell,  9 
Gill,  84;  Manning  V.  Thrmton,  59  Md.  218. 
And  we  think  it  equally  clear  that  this  right 
exists  where  the  debt  has  been  incurred  to  the 
estate  itself  by  the  distributee  as  adminstra- 
tor  after  the  decedent's  death.  2  Woerner, 
Administrators,  §  564.    The  first  proposition 
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bns  been  the  settled  law  of  Maryland  for  many 
years,  and  the  second  may  be  said  to  be  a  nec- 
emurj  consequence  of  the  other.  There  is 
nothing  in  the  recent  cases  of  Derrie*  v.  Hin, 
72  Md.  560,  and  Flock  ▼.  Ga^neU  (Md.)  24 
Atl.  Rep.  414,  (not  yet  officially  reported,) 
at  all  in  conflict  with  these  amclusions.  In- 
df^l.  the  principle  which  underlies  those 
cases  haa  no  application  to  this.  They  hold 
that  a  legal  estate  owned  or  acquired  by  a 
trustee  is  not  liable  to  be  interceptKl  by  a 
court  of  equity  to  make  good  trust  funds 
misappropriated  by  the  trustee.  But  it  does 
not  follow  from  this  doctrine  that  a  distribu- 
tee who  is  himself  a  d.ebtor  to  the  estate  can 
claim  and  receive  his  distributive  share,  and 
at  the  same  time  escape  the  payment  of  the 
debt  he  owes.  If  this  were  permissible  he 
would,  as  stated  in  IktrieM  v.  Hiw^  receive 
not  only  his  full  share,  but  that  share  aug- 
mented'by  the  amount  of  his  indebtedness. 
It  would  &f  contrary  to  the  plainest  principles 
of  justice  to  allow  an  administrator  who  is 
also  a  distributee,  and  who  is  indebted  to  the 
<iecedent,  or  who  by  reason  of  a  subsequent 
defalcation  becomes' indebted  to  the  estate,  to 
esi-ape  the  payment  of  his  indebtedness  if  he 
happened  to  be  insolvent,  and  l)e8ides  that  to 
receive  his  full,  unabated,  distributive  share. 
In  Huch  a  case  there  is  no  question  of  im- 
pounding or  intenx'pting  a  legal  estate  to 
satisfy  in  equity  a  delinquent  trustee's  mal- 
versations. It  is  merely  an  application  of 
the  doctrine  of  set-off.  A  court  of  equity 
could  not,  and  much  more  certainly  coulil 
not  the  orphans'  court  limited  as  its  powers 
are,  seize  of  a  debtor's  legal  estate,  not  under 
its  control  and  not  subject  to  its  jurisdic- 
tion, and  impound  that  legal  estate  to  satisfy 
a  d<*bt  due  to  the  trust  estate  lM*ing  adminis- 
tered by  either  tribunal.  That  principle  is 
widely  different  from  the  one  which  must  be 
applied  here.  Here  no  legal  estate  had  vested 
in  the  distributee  in  the  first  instance  so  in- 
<lefeasibly  as  to  exclude  the  administrator's 
right  of  set-off.  The  right  to  a  distributive 
share  is  subordinate  from  the  beginning  to 
the  distributee's  indebtedness  to  the  estate. 
If  lie  is  charged  with  the  indebtedness,  as  he 
should  be,  he  can  only  receive  in  the  way 
of  a  distributive  share  what  remains  after 
deducting  that  indebtedness.  In  other  words, 
hiK  right  to  claim  any  portion  of  the  estate 
is  limited  to  that  portion,  if  any,  which  is 
in  excess  of  what  he  owes  to  that  estate. 
This  view  is  fully  supported  by  the  adjudged 
c«8('S  to  which  we  have  referred.     Mr.  Gos- 
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nell,  the  trustee  of  James  W.  Flack,  stands 
in  the  latter's  place,  and  is  entitled  to  no 
greater  or  other  rights  than  his  grantor  could 
himself  have  asserted  had  the  deed  of  trust 
not  bet*n  made. 

The  only  remaining  inquiry  is.  Was  James 
W.  Flack  indebted  to  his  father's  estate  in  an 
amount  e<)ual  to  his  distributi  ve  share  ?  This 
can  be  briefly  answered.  When  the  adminis- 
trator's seventh  account  was  excepted  to.  one 
of  the  objections  was  that  he  had  improperly 
charged  the  estate  with  $13,494.06,  for  ex- 
penses on  the  Canton  property  and  for  ex- 
cess of  interest.  This  exception  was  sus- 
tained, and  the  charge  was  disallowed  bv  an 
order  of  the  orphans'  court  dated  Aprfl  7, 
1892.  whereby  James  W.  Flack  was  brought 
in  debt  to  the  estate  to  that  amount,  and  a 
new  seventh  account  was  directed  to  be  stated 
upon  this  basis.  No  appeal  was  taken  from 
that  order,  and  on  the  7th  of  June  following 
the  new  seventh  account  was  stated  and  sworn 
to  by  James  W.  Flack,  whereby  he  showed 
his  indebtedness  to  the  estate  to  be  $13, 425. 84. 
No  appeal,  as  has  just  been  stated,  was  ever 
taken  from  the  order  of  April  7th,  and  the 
adjudication  thus  made,  after  a  full  hearing, 
has  never  been  reversed. 

But.  beyond  this,  it  appears  with  clearness 
that  the  title  to  the  Canton  property  stood  in 
the  name  of  James  W.  Flack  after  the  con- 
veyance to  him  in  1877.  He  was  the  osten- 
sible owner,  and,  so  far  as  the  records  dis- 
closed, the  actual  and  sole  owner,  of  the  prop- 
erty. Upon  the  faith  of  that  apparent 
ownership,  he  obtained  credit,  and  his  cred- 
itors have,  under  our  former  decision,  a  right 
to  be  paid  their  claims  out  of  the  proceeds 
of  its  sale.  Its  present  value  depends  in  a 
large  measure  upon  the  fact  that  the  property 
was  kept  in  n'pair,  and  it  was  kept  in  repair 
by  the  expenditure  upon  it  of  the  money  of 
Thomas  J.  Flack's  estate.  Those  expendi- 
tures were  made  chiefly  bv  James  W.  Flack, 
the  then  administrator.  iHe  thus  improved 
his  own  property  by  expending  thereon  part 
of  the  a&sets  of  his  father's  estate.  He  is 
therefore  obviously  bound  to  refund  to  that 
estate  the  amount  thus  applied.  In  the  face 
of  these  facts,  and  with  the  decision  of  the 
orphans'  court  on  the  same  subject  unap- 
pealed  from  and  unreversed,  it  is  difficult  to 
escape  the  conclusion  thatL  he  is  a  debtor  to 
his  father's  estate.  Entertaining  these  views, 
we  must  affirm  the  order  appealed  from. 

Order  affirmed,  mth  roatH. 
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1.   A  ehanice  of  grade  of  a  Street  which 

1  will  make  the  property  of  an  abutting 

owner  less  valuable  to  sell  or  rent  aU 

tboufirh  to  make  it  oonform  to  that  established 
by  ordinance  before  such  owner  acquired  the 
property  and  although  a  portion  of  the  property 
does  not  abut  directly  on  the  street  but  on  an 
alley  openiner  into  it,  is  within  a  constitutional 
provision  that  no  private  property  shall  betaken 
or  damaged  for  public  or  private  use  without 

I  just  compensation  haviner  been  first  made  or  paid 
into  court  for  the  owner. 

8.  An  in^nnction  against  the  change  of 
grade  of  a  street  without  making  com- 
pensation for  the  damage  required  by  a 
Constitution  which  prohibits  private  property  to 
be  taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  been  first 
made  or  paid  Into  court,  may  be  granted  in  favor 
of  an  abutting  owner  where  the  change  will 
seriously  reduce  both  the  rental  and  selling  value 
of  his  property. 

(October  11, 1892.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  King  county  in 
favor  of  plaintiff  m  an  action  brought  to  enjoin 
the  grading  of  a  certain  street  until  the  dam 
acres  which  would  be  thereby  caused  to  plain- 
tiflf  by  injury  to  her  properly  had  been  paid. 
Affirm^ 

The  facts  are  stated  in  the  opinion. 

Mewr$,  S.  H.  Piles,  Charles  F.  Mun- 
day,  George  Donworth,  and  James  B. 
Howe,  for  appellants: 

The  article  of  our  Constitution  in  question 
<loes  not  rescue  from  the  category  of  damnum 
abftque  injuria  mere  consequential  injuries  to 
the  owner  resulting  from  discomfort,  incon- 
venience, loss  of  business  and  the  like. 

McMahon  v.  St.  Louis,  A,  db  T.  R.  Co,  41 
\jBL.  Ann.  827:  Loiie  v.  North  Chicago  City  R. 
Co.  32  Fed.  Rep.  270;  3  Suth.  Damages,  pp. 
453,  454.  note  e,  455,  458;  Rude  v.  St.  Louis,  12 
West.  Rep.  288,  98  Mo.  408. 

At  common  law  and  independent  of  the  con- 
stitutional provisions  plaintiff  would  not  be 
«n titled  to  recover  for  any  damages  to  her 
property  by  reason  of  the  improvement  con- 
templated." 

Lewis.  Em.  Dom.  §§  »8-97:  Smithy.  Wash- 
ihfjton,  61  U.  8.  20  How.  185.  15  L.  ed.  858; 
Northern  Transp.  Co.  of  Ohio  v.  Chicago,  99  U. 
S.  685.  25  L.  ed.  336;  2  Dill.  Mun.  Corp.  3d 
<>d.  §  685.  4th  ed.  §;^  989.  990. 

The  abutting  owner,  as  against  the  city,  has 
DO  right  to  lateral  support  of  the  soil  of  the 
•street,  and  can  acquire  none  through  prescrip- 
tion or  lapse  of  time. 

2  Dill.  Mun.  Corp.  4th  ed.  §  991,  and  notes; 
Lewis.  Em.  Dom.  §  101;  Lorie  v.  North  Chicago 
City  R.  Co.  supra. 


Had  Jefferson  street  been  condemned  instead 
of  dedicated  the  following  rule  laid  down  in 
the  case  of  Dearborn  v.  Boston,  C.  <fe  M.  R.  Co. 
24  N.  H.  179,  and  referred  toin  Lewis  on  Emi- 
nent Domain,  §  565.  would  have  been  of  con- 
trolling force,  viz.:  "The  damages  awarded 
by  the  commissioners  must  be  regarded  as  a 
full  compensation  for  all  the  injury  which  the 
landowner  may  sustain,  then  or  at  any  future 
time,  from  any  cause  which  the  commissioners 
were  bound,  or  had  a  right,  to  consider;  so  that 
it  can  never  afterwards  be  made  a  question 
whether,  in  fact,  the  commissioners  have  or 
have  not  considered  any  particular  cause  of 
damage  legitimate  for  their  consideration.'' 

The  city  would  acquire  the  same  rights  with 
reference  to  the  street  when  the  street  is  dedi- 
cated as  when  it  is  condemned. 

That  changes  might  be  required  must  be 
presumed  to  have  been  contemplated  when  the 
land  was  taken  and  devoted  to  the  purpose  of 
a  street,  as  incident  to  the  enjoyment  of  the 
easement  which  was  then  acquired. 

Henderson  v.  Minneapolis^  82  Minn.  319. 

The  dedicator  must  be  presumed  to  have 
known  that  at  some  time  it  would  become 
necessary  to  establish  a  grade  on  Jefferson 
street  and  to  open  said  street  for  travel  and  in 
so  doing  to  cut  below  or  fill  above  the  natural 
surface  of  the  ground. 

He  was  willing  to  dedicate  the  street  to  the 
public  and  suffer  the  inconvenience  of  a  cut  or 
till  and  to  receive  as  compensation  therefor  the 
increased  benefit  to  his  remaining  property  by 
having  the  convenience  of  a  public  highway. 

Fellowesv.  New  Haven,  44  Conn.  240,  26  Am. 
Rep.  447;  Montgomery  y.  Totnisend,  80  Ala.  489, 
60  Am.  Rep.  116. 

Changes  in  the  natural  surface  of  the  ground, 
— excavations  and  embankments  necessary  to 
render  the  street  safe  and  convenient. — are  the 
natural  and  probable  conseauences  of  the  uses 
and  purposes  for  which  the  land  was  originally 
taken,  and  the  compensation  then  awarded,  or 
in  case  of  dedication  for  which  the  owner  re- 
ceived compensation  in  the  resultant  advan- 
tages. 

Montgomery  y.  Townsend,  s^tpra;  Denver  v. 
Bayer,  7  Colo.  113,  2  Am.  &  Eng.  Corp.  Cas. 
463;  Ijancashire  A  T.  R.  Co.  v.  Evans,  15 
Beav.  322;  Lawrence  v.  Great  Northern  R,  Co. 
16  Q.  B.  648;  2  Dill.  Mun.  Corp.  4th  ed. 
g  995a. 

Benefits  arising  from  the  grading  of  a  street 
are  to  be  offset  against  any  damages,  conse- 
quential or  otherwise,  accruing  to  the  abutting 
property  owner,  regardless  of  its  assessment  to 
pay  for  the  improvement. 

Pacific  Coast  R.  Co.  v.  Porter,  74  Cal.  261; 
Tehama  County  v.  Briatn,  68  Cal.  57;  Somers 
V.  Metropolitan  JElev.  R.  Co.  14  L.  R.  A.  344. 
129  N.  Y.  576;  Oenet  v.  Brooklyn,  99  N.  Y. 
296. 

Messrs.  Bnrke,  Shepard  A  Woods,  with 
Mr.  Thomas  R.  Shepard*  for  appellee: 

The  earlier  constitutions  of  the  several  states 
of  the  Union  contain,  with  one  or  two  excep- 
tions, a  provision  that  "  private  property  shall 


NoTX.~For  note  on  Injury  to  abutter ^seasemeots  I  inir  grade,  etc.,  see  Selden  v.  Jacksonville  (Fla.)  14 
•of  lifirht,  air  and  access  by  vacating  street,  chang- 1  L.  B.  A.  870. 
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not  be  taken  for  public  use  without  just  com- 
pensation/* 

It  became  the  fixed  judicial  construction  of 
these  constitutional  provisions  that  they  would 
apply  only  to  cases  where  there  was  an  actual 
taking  or  physical  invasion  of  the  tangible 
subject  of  the  property — the  thing  itself. 

Sedgw.  Stat.  &  Const.  L.  2d  ed.  pp.  456-458, 
462.  463;  Cvshman  v.  Smith,  34  Me.  247; 
Selden  v.  Jacksonville,  14  L.  R.  A.  370,  and 
note,  28  Fla.  558. 

This  was  the  mischief  for  which  a  further 
remedy  was  to  be  sought.  In  1870  the  state 
of  Illinois,  in  its  revised  Constitution  then 
adopted,  led  off  in  a  movement  to  provide  a 
new  remedy  for  the  old  mischief  still  remain- 
ing. Ite  Constitution  of  1870.  art.  2.  ^  13,  pro- 
vided that  **  private  property  shall  not  be 
taken  or  damajred  for  public  use  without  just 
compensation." 

Other  states  adopted  the  same  provision. 

Where  a  constitutional  or  statutory  enact- 
ment has  been  borrowed  by  one  of  our  states 
from  another  after  it  had  received  judicial  in- 
terpretation in  that  other,  it  should  be  treated 
in  the  state  adopting  it  as  bearing  the  meaning 
which  that  interpretation  elsewhere  had  ap- 
plied to  it. 

Endlich,  Interpretation  pf  Statutes,  §  530; 
AttyOen.  v.  Brtinst,  3  Wis.  787;  Corn.  v. 
Uarineit,  8  Gray,  450;  Poeriner  v.  Russell,  33 
Wis.  193. 

The  courts  in  the  other  states  adopting  this 
later  form  of  the  constitutional  guaranty  have 
unif<tfin1y  viewed  the  new  words  "or  dam- 
aged" (or  their  equivalent)  as  broadening  the 
right  of  compensation  so  as  to  include  other 
cases  than  that  of  an  actual  taking  or  physical 
invasion  of  the  subject  of  the  property;  and 
while  the  courts  have  not  in  terras  formulated 
and  generalized  the  new  rule,  there  has  been  a 
growing  tendency  to  hold,  in  effect,  that  it 
subjects  the  public  and  the  agencies  of  the 
public  to  the  same  rule  of  liability  as  would 
rest  upon  a  private  individual  for  damage  done 
to  another's  property  when  not  acting  under 
statutory  authority. 

The  public  are  bound  to  compensate  for  im- 
pairment of  the  access  to  abutting  property,  or 
of  the  use  of  the  street  in  connection  with 
abutting  property,  by  a  change  of  grade  in  a 
street  or  by  other  change  made  in  the  street  or 
in  the  use  thereof. 

Pekin  v.  Brereton,  67  III  477,  16  Am.  Rep. 
629;  Elgin  v.  EkiUm,  83  III.  535.  25  Am.  Rep. 
412;  Riffney  v.  Chic4Jigo,  102  III.  64;  Uhigh 
Valley  Coal  (Jo.  v.  Chicago,  26  Fed.  Rep.  415; 
CJiicago  v.  Taylor,  125  U.  8. 161,  31  L.  ed.  638; 
Netc  Brighton  v.  United  Presby.Churc/f,  96  Pa. 
331;  Ptiseyy.  Allegheny,  98  Pa.  522;  Chambers 
V.  Sattth  Chester,  140  Pa.  510,  4  Am.  R,  R.  & 
Corp.  Rep.  273;  Montgomery  v.  Maddox,  89 
Ala.  181,  overruling  i/<?/i^o?/i«'jy  v.  Townsend, 
80  Ala.  489;  McElroy  v.  Kansas  City,  21  Fed. 
Rep.  257;  Werth  v.  Springfield.  78  Mo.  107; 
Householder  v.  Kansas  City,  88  Mo.  488;  Rear- 
don  V.  San  Francisco,  66  Cal.  492,  56  Am. 
Rep.  109;  Lewis,  Em.  Dom.  §g  221-227;  25 
Am.  L.  Rev.  924. 

The  modern  and  progressive  view  adopted 
in  these  judicial  interpretations  of  the  later 
form  of  the  constitutional  mandate  has  affected 
the  course  of  judicial  decision  to  some  extent 
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even  in  a  state  where  a  provision  requiring  com- 
pensation only  in  case  of  a  taking  still  remains 
unaltered. 

St<yry  v.  New  York  Elev.  R.  Co.  90  N.  Y.  122,43 
Am.  Rep.  146;  iMhr  v.  Metropolitan  Efer.  R. 
Co.Q  Cent.  Rep.  371,  104  N.  Y.  268;  Abemt- 
roth  v.  Manhattan  R.  Co.  11  L.  R.  A.  634.  122 
N.  Y.  1,  19  Am.  St.  Rep.  461;  Kane  v.  JVeio 
YorkEler.  R.  Co.  11  L.  R.  A.  640,  125  N.  Y. 
164. 

All  these  decisions  both  those  in  the  states 
that  have  revised  their  constitutions  and  in  the 
state  of  New  York,  hold  that  the  owner  of 
land  abutting  on  a  public  way  has  ceriain 
rights  in  the  enjoyment  of  that  way  in  connec- 
tion with  his  property  which  are  incidental  to 
his  land  and  thus  are  specially  his  own,  dis- 
tinct from  the  general  right  of  the  public  to 
the  enjoyment  of  the  use  of  the  public  way. 
The  right  of  access  to  and  from  the  street 'i» 
the  chief,  and  indeed  the  basis,  of  the  peculiar 
rights  incidental  to  the  private  estate. 

Cincinnati  v.  White,  31  U.  8.  6  Pet.  438.  8  L. 
ed.  456;  TheoboldY.  Lmisvill-e,  N.  O.  d-  T.  R. Co. 
66  Miss.  279,  14  Am.  St.  Rep.  564;  Elliott, 
Roads  &  Streets,  519,  526,  and  cases  cited; 
Rigneyw.  Chicago,  102  111.  64;  Chicago  v.  Tay- 
lor,  125  U.  8.  161,  31  L.  ed.  638.  See  Chicago 
dt  W.  I.R.  Co.  V.  Ayres,  106  HI.  511;  McCar- 
thy V.  Metropolitan  Board  of  ^orks,  L.  R.  7  C . 
P.  508;  Caledonian  Ry.  Co.  v.  Wfdker^s  Trus- 
tees, L.  R.  7  App.  Cas.  259. 

StileSf  c/.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  enjoin  to  city  of  Seat- 
tle from  grading  down  that  part  of  Jefferson 
street,  in  that  city,  lying  between  Eighth  street 
and  the  alley,  between  and  parallel  with  Sev- 
enth and  Eighth  streets,  until  just  compensa- 
tion to  the  plaintiff  for  the  injury  to  result 
from  such  grading  to  her  abutting  real  prop- 
erty should  have  been  first  ascertained  and 
made  or  paid  into  court  for  her  benefit.  £. 
T.  Smart,  with  whom  the  .city  had  made  a 
contract  to  do  the  grading  in  question,  was 
joined  as  a  defendant.  The  court  below,  after 
trial,  found  in  respondent's  favor,  and  granted 
the  injunction  sought.  The  respondent's  prop- 
erty consists  of  three  lots,  each  60x120  feet  in 
size,  Nos.  2,  3,  4,  block  59,  Terry's  first  addi- 
tion to  Seattle.  Lots  2  and  3  fronted  on  Eighth 
street,  and  lot  2  fronts  on  Jefferson  street. 
I..ot  4  fronts  on  Seventh  street,  60  feet  from 
Jefferson.  Each  of  the  lots  has  the  alley  in  its 
rear.  The  streets  named  are  each  66  feet  in 
width,  and  the  alley  is  16  feet  in  width.  In 
1869  the  plat  of  the  addition  was  filed  for  rec- 
ord, and  the  streets  and  alleys  were  thereby 
dedicated  to  the  public  use.  The  respondent 
derives  title  to  her  lots  from  the  maker  of  the 
plat,  from  whom  she  bought  them  in  1874, 
while  they  were  unimproved,  with  the  excep- 
tion that  there  was  a  small  house  on  lot  4.  In 
1863  the  city,  by  ordinance  No.  484.  established 
the  grade  elevation  of  Jefferson  street  at  heights 
above  the  city  daturn  line  as  follows:  At  the 
intersection  with  Sixth  street,  175^  feet;  at 
Seventh  street,  261  feet;  at  Eighth  street,  804 
feet.  For  the  cross  streets  the  ordinance  re- 
quired that  there  should  be  a  uniform  and 
continuous  rate  of  grade  between  each  two  ad- 
jacent street  intersections,  provided  that  no 
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grade  line  was  established  between  Sixth  and 
Seventh  s»treets.  In  1887  the  grade  line  at 
Seventh  street  was  changed  to  265  feet.  In 
1888  and  1889  respondent  erected,  on  her  lots 
2  and  8,  three  cottages  fronting  on  Eighth 
street,  to  which  there  is  access  from  Eighth 
8treet  at  their  front,  and  from  Jefferson  street, 
by  way  of  the  alley,  at  their  rear.  She  also 
erected  a  double  house  fronting  on  Jefferson 
street,  between  Eighth  street  and  the  alley,  its 
front  standing  within  6  feet  of  Jefferson  sireet, 
and  its  west  side  within  4  feet  of  the  alley;  and 
also  a  bouse  facing  on  the  alley,  occupying  a 
part  of  the  rear  end  of  lot  8.  For  these  houses 
fibe  had  been  receiving  a  total  rental  of  $287 
per  month.  Seventh  street  was  graded  down 
in  1887-88,  so  that  the  access  to  the  house  lo- 
cated on  lot  4  is  by  an  ascent  of  thirty-two 
steps.  The  alley  has  heretofore  been  used  as 
the  most  convenient  means  of  access  to  all  the 
property  for  delivering  heavy  supplies.  On 
April  14,  1890,  the  common  council,  acting 
under  section  8  of  the  city  charter  of  1886, 
(Stat.  1885-86.  p.  241,)  without  petition  from 
property  owners,  ordered  that  Jefferson  street 
be  graded  from  Third  street  to  Broadway, 
(which  is  beyond  Eighth  street,)  by  unanimous 
vote.  Hie  natural  level  of  Jefferson  street  at 
Seventh  street  is  267  6-10  feet;  at  the  alley. 
292  &-100  feet;  and  at  Eighth  street,  812  88- 
100  feet.  The  grade  proposed  would  leave  a 
street  with  an  ascending  grade  from  Seventh 
to  Eighth  street  of  about  1«5  25-100  per  cent, 
which  is  not  greatly  different  from  the  general 
as^xnt  of  the  natural  surface;  but,  owing  to 
the  elevations  at  which  Seventh  and  Eignth 
streets  have  been  fixed,  it  will  become  neces- 
sary, in  order  to  make  the  new  grade  con  tin  u- 
ocis  and  uniform  between  the  two  streets,  to 
excavate  the  width  of  the  street  to  a  depth 
which  at  Eighth  street  would  be,  according  to 
the  established  grade.  8  38-100  feet,  and  at  the 
alley  something  like  17  feet.  This  arrange- 
ment would,  01  course,  leave  the  respondent's 
lots  just  that  much  above  the  street  when  the 
improvement  is  completed,  and  the  alley  would 
be  no  longer  available  for  any  of  its  natural 
purooses  until  further  improvements  had  been 
maoe  upon  it.  The  city,  however,  claims 
that  under  its  modified  proposition  the  cut  at 
Eighth  street  wiU  be  reduced  to  2  88-100  feet, 
aod  at  the  alley  to  something  over  14  feet. 
Terrace  street,  on  the  opposite  side  of  the 
block  from  Jefferson  street,  has  already  been 
graded  down,  so  that  the  alley  at  that  end  ter- 
minated in  a  drop  of  6  or  6  feet.  From  Third 
street  to  Seventh  street,  the  change  in  eleva- 
tioo  is  just  200  feet,  being  within  a  fraction  of 
20  per  cent.  A  large  proportion  of  this  eleva- 
tioD,  however,  occurs  between  Sixth  and  Sev- 
enth streets,  where  the  difference  in  elevation 
i-"^  85  5-10  feet,  or  more  than  38  per  cent.  It 
is  coooeded  that  this  fact  makes  it  impractica- 
ble to  use  Jefferson  street  between  Sixth  and 
Seventh  for  any  ordinary  street  purposes  ex- 
cepting foot  passage.  It  is  also  conceded  that 
^ween  Seventh  and  Eighth  streets  Jefferson 
street  was  impassable  in  its  natural  condition 
for  tesm%  excepting  a  portion  of  the  distance 
westward  from  Eighth  street.  It  also  appears 
tbnt  the  proposed  grade  between  Seventh  and 
Eijghtb  streeUi  will  be  no  steeper  than  that  of 


several  other  streets  which  are  traveled  by 
teams  in  the  city  df  Seattle. 

Evidence  was  taken  by  both  parties  upon  the 
question  whether  or  not  the  plaijitiff's  prop- 
erty would  be  injured  by  the  proposed  cutting 
down  of   the  street.    The  result  of  that  evi- 
dence, we  think,  shows  a  preponderance  that 
she  will  be  injured  beyond  any  benefits  which 
she  will  receive  by  the  grading  of  the  street, 
and  that  her  property  will   be  less  valuable 
when  the  grade  is  completed  than  when  it  is 
begun.    But  the  main  question  is,  admitting 
the  fact  of  injury,  would  the  respondent  be 
entitled  to  compensation  from  the  city?    Pre- 
vious to  the  adoption  of  the  Constitution,  she 
would  have  been  without  remedy  excepting 
for  such  injury  as  might  have  occurred  to  her 
land  alone,  arising  from  the  withdrawal  of 
support,  and  its  consequent  actual  falling  in, 
or  from  the  negligence  of  the  city  in  doing 
the  work.     Parke  v.  SeaUle  (Wash.)  31  Pac. 
Rep.  310;  Gilmore  v.  hrUcoU,  122  Mass.  199,  23 
Am.  Rep.  312;  Smith  v.  Washington,  61  U.  S. 
20  How.  135,  15  L.  ed.  858.     But  the  (Jonstitu 
tion  of  this  state  (art.  1,  $  16)  provides  that  no 
private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensa- 
tion having  been  first  made  or  paid  into  court 
for  the  owner,  and  it  is  upon  this  prohibitiou 
that  the  respondent  bases  her  right  to  an  in- 
junction .    The  earlier  constitutions  of  the  sev- 
eral states  in  the  Union  contained,  with  but 
few  exceptions,  a  provision  that  private  prop- 
erty should  not  l)e  taken  for  public  use  with- 
out just  compensation.     The  Constitution  of 
the  United  States  contains  substantially  the 
same  provision  which '  was*applicable  to  the 
territory.     Under  these  provisions,  however, 
owing  to  the  interpretation  put  upon  the  word 
"taken"  by  the  courts  of  the  several  states, 
with  the  exception  of  cthe  courts  of  Ohio,  great 
and  manifest  injury)  was  constantly  done  by 
the  states,  counties,  'and  cities  to  the  privati* 
citizen  without  auy  legal  means  of  reimburse- 
ment.    The  theory  was  that   wherever    the 
state,  through  its  legislative  Arts,  authorized 
an}'  of  its  agents  to  make  public  improvements, 
so  long  as  these  agents  earned  on  their  work 
within  the  scope  of  their  authority,  and  with- 
out negligence,  they  were  liable  to  no  one,what' 
ever  damage  might  accrue.     A  citizen  was 
thus  left  without  protection  in  all  that  large 
class  of  cases  where,  through  some  act  done  for 
the  public  benefit,  or  for  a  use,  public  or  quasi 
public,  although  no  part  of  bis  tangible  prop- 
erty  was  physically  taken,  the  use  or  value 
of  his  property  was  palpably  impaired,  or  was 
stripped  of  incidents  comprised  within   the 
conception  of  complete  property  rights  which 
brought  to  those  rights  quite  as  much  value  as 
the  mere  possession  of  the  property. 

In  1870  the  state  of  Illinois,  in  revising  its 
Constitution,  inserted  therein  the  provisions 
which  we  have  quoted  from  our  own.  Its  ac- 
tion in  that  matter  has  since  been  followed  by 
West  Virginia,  Alabama,  Missouri,  Nebraska, 
Arkansas,  Texas,  Qeorgia.  California,  Colora- 
do, Kentucky.  Montana,  and  the  Dakotas. 
Some  of  the  Constitutions  mentioned  differ 
slightly  from  our  own  in  their  phraseology, 
but  their  substance  is  exactly  the  .same,  with 
the  exception  that  in  a  few  cases  the  damage 
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is  not  required  to  be  first  paid.  Uoder  these 
GonstitutiODal  provisions,  many  such  cases 
have  arisen,  and  the  courts  have  been  uniform 
in  their  holdings  that  damages  are  now  recov- 
erable by  the  owners  of  land  abutting  upon 
streets  and  highways,  for  any  permanent  in- 
jury inflicted  upon  such  abutting  lands,  by 
any  material  change  of  grade  or  obstruction 
to  the  abutter's  access  where  the  damages  thus 
inflicted  exceed  the  benefits  derived  from  the 
grading  or  other  improvement.  Out  of  the 
dozens  of  cases  which  might  be  cited,  we  dte 
the  following:  Pekin  v.  Brereton,  67  Dl.  477, 
16  Am.  Rep.  629;  Elgin  v.  l£aton,  88  III.  535, 
25  Am.  Rep.  412;  Rigney  v.  Chicago,  102  111. 
64;  Aeio  Brighton  v.  United  Prek/yterian 
Church,  96  Pa.  331;  Eoutte/iolder  v.  Kansas 
City,  88  Mo.  488;  Atlanta  v.  Green,  67  Ga. 
386;  Reardon  v.  San  Francisco,  66  Cal.  492. 
56  Am.  Rep.  109:  Montgomery  v.  T&tcnsend, 
80  Ala.  489.  84  Ala  478;  Montgomery  v.  Mad- 
dox,  89  Ala.  181;  McElroy  v.  Kansas  City,  21 
Fed.  Rep.  257;  Harmon  v.  Omaha,  17  Neb. 
548,  52  Am.  Rep.  420;  Hammond  v.  Harvard, 
31  Neb.  635. 

Question  was  made  ^in  all  these  cases, 
as  it  has  been  made  in  this  one,  whether  the 
addition  of  the  word  "damaged''  should  be 
taken  to  mean  anything  further  than  was 
formerly  covered  by  the  word  "taken."  but 
it  is  manifest  than  no  such  construction 
could  be  sustained.  "Damaged"  does  not 
mean  the  same  thing  as  "taken,"  in  ordi- 
nary phraseology.  The  makers  of  the  Illi- 
nois Constitution  used  the  word  in  that  instru- 
ment for  some  purpose.  Other  states  cbanged 
their  constitutions  for  substantially  the  same 
purpose.  They  took  the  new  phrase  subject 
to  the  general  rule  of  construction,  that  the 
adoption  of  constitutional  or  statutory  lan- 
guage by  one  state  from  another  adopts  to 
some  extent,  at  least,  the  construction  put 
upon  the  borrowed  language  by  the  courts  of 
the  slate  from  which  it  came.  After  almost 
twenty  years  of  discussion  and  decision  in  Il- 
linois and  other  states,  we  put  the  words 
"taken  or  damaged"  into  our  Constitution,  and 
they  must  have  their  effect.  In  Chicago  v. 
Taylor,  125  U.  «.  161.  81  L.  ed.  638,  the  court 
said:  •'The  use  of  the  word  *damagfd'  in  the 
clause  providing  for  compcnsaiion  to  owners  of 
private  property,  appropriated  to  public  use, 
could  have  been  with  no  other  intention  than 
that  expressed  by  the  stat«  court.  Such  a 
change  in  the  organic  law  of  the  state  was  not 
meaningless.  But  it  would  be  meaningless  if 
it  should  he  adjudged  that  the  Constitution  of 
1870  gave  no  additional  or  greater  security  to 
private  propert}r  sought  to  ^  appropriated  to 
public  use  than  was  guaranteed  by  the  former 
(Constitution."  It  is  now  too  late  to  urge  this 
argument  acainst  the  recovery  of  such  dam- 
ages as  are  threatened  to  be  caused  by  the  ac- 
tion of  the  city  of  Seattle  here  in  question. 
£verv  court  in  which  the  point  has  been  raised 
has  decided  in  favor  of  the  private  citizen,  but, 
were  it  now  presented  to  us  for  the  first  time 
in  the  history  of  the  phrase,  we  should  not  be 
disposed  to  view  it  in  any  way  different 
from  that  expressed  in  the  cases  we  have  cited. 
If  private  property  is  damaged  for  the  public 

nefit,  the  public  should  make  good  the  loss 
he  individual.     Such  always  was  the  equity 
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of  the  case,  and  the  Constitution  makes  the 
hitherto  disregarded  equity  now  the  law  of  it. 
In  the  matter  of  street  grades,  however,  coun- 
sel for  the  city  ur^e  that  a  dedication  should 
carry  with  it  the  right  to  raise  or  lower  the  sur- 
face of  a  street  to  any  extent  deemed  proper  by 
the  municipal  authorities,  and  that  to  subject 
the  cities  to  the  constitutional  rule  of  damage 
would  hinder,  delay,  and  prevent  street  im- 
provements, and  cause  heavy  burdens  for  this 
class  of  expenses  to  be  laid  upon  the  public. 
It  is  said  that,  when  the  owner  of  land  lays  it 
off  into  lots,  blocks,  streets,  and  alleys,  he,  by 
his  act  of  dedication  of  the  public  places,  con- 
sents that  they  may  be  used  in  any  way  con- 
sistent with  the  purpose  of  the  dedication,  as 
the  owner  of  two  adjacent  lots  who  sells  one  of 
them  consents  that  his  grantee  may  use  his  pur- 
chase as  he  sees  fit  from  the  center  of  the  earth 
to  the  sky.  But,  in  order  to  sustain  the  ap- 
pellants' claim,  it  would  be  necessary  to  over- 
look the  fact  that  a  street  is  laid  out  for  the 
benefit  of  abutting  lots  as  well  as  for  public 
passage,  the  land  in  the  lots  retaining  the  ease- 
ment of  access  over  the  land  in  the  street,  and 
this  easement  being  the  principal  motive  and 
consideration  for  the  dedication  The  only  ob- 
ligation which  a  city  assumes  by  its  acceptance 
of  a  street  is  to  maintain  thereon  a  reasonable 
roadway,  according  to  the  circumstances.  It 
cannot  be  compelled  to  fill  up  chasms  or  dig 
down  hills  to  make  the  most  perfect  way  for 
travel  of  every  kind.  Its  duty  is  done,  when, 
under  all  the  circumstances,  it  has  made  pro- 
vision for  travel  of  the  kind  suited  to  the  lo- 
cality. It  cannot  be  compelled  to  grade,  or 
otherwise  improve,  a  street,  and  it  loses  none 
of  its  rights  by  nonuser.  For  the  construction 
of  whatever  improvements  it  does  make,  it  is 
now  quite  the  custom  to  assess  the  entire  cost 
to  the  abutting  land.  A  harsh  application  of 
the  old  rule  would  put  the  dedicator  in  the  po- 
sition of  consenting  to  all  that  the  municipalit}" 
micht  arbitrarily  do,  even  to  the  destruction 
of  values  in  his  abutting  land.  But.  in  fact, 
the  contemplation  of  no  such  unreasonable 
thing  as  a  grade,  which  would  actually  reduce 
the  value  of  his  abutting  land,  can  be  imputed 
to  him,  since  it  is  not  in  the  nature  of  men  to 
do  things  which  are  patently  contrary  to  their 
self-interests.  On  the  other  hand,  to  enable 
the  city  to  perform  its  duty,  it  must  derive 
from  the  dedication  the  right  to  build  a  reason- 
able roadway  according  to  the  peculiarities  of 
the  locality,  and  having  due  regard  to  the  con- 
venience of  the  abutting  property,  and  that  of 
the  public,  as  well  as  to  its  own  liability  for 
the  flowage  of  surface  water,  and  the  like. 
Such  a  street  may  be  said  to  be  fairly  contem- 
plated by  every  dedicator.  To  go  beyond  the 
strict  requirements  of  this  case,  and  perhaps  to 
invite  the  charge  of  promulgating  mere  dieta^ 
a  dedication  should  always  be  taken  as  a  con- 
sent that  the  natural  surface  of  the  street  at  its 
center  line  might  be  the  grade  to  which  the 
roadway  should  be  leveled  from  either  side, 
since  a  reasonable  roadway  could  not  be  made 
across  a  slope  of  much  pitch.  Along  its  mid- 
dle course  the  street  ought  to  follow  the  gen- 
eral contour  of  the  land,  without  slavish  adher- 
ence to  every  inequality,  the  disregard  of 
which  can  injure  no  one  or  make  property 
less  valuable.     If  no  street  practicable  for  the 
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public  use  can  be  made  without  making  cuts 
or  fills  wbich  will  damage  abutting  land  so  as 
to  reduce  its  value  below  that  which  It  pos- 
sessed before  the  street  was  begun,  none  should 
be  undertaken  at  all  unless  abutting  owners 
waive  damages,  or  until  public  necessity  shall 
justify  paying  the  cost  of  a  lower  or  higher 
grade. 

Under  the  circumstances  of    this  case,  we 
think  the  court  was  justified  in  interposing  its 
iDjuDCtion,  as  by  the  proofs  a  strong  probabil- 
ity, amounting   almost  to  a  certainty,  was  es- 
tablished that  the  grading  of  Jeffenscn  street  as 
proposed  would  seriously  reduce  both  the  rental 
and  selling  value  of  respondent's  property.    A 
cut  of  from  14  to    17  feet  at  the  alley  would 
have  greatly  affected  her  access  to  her  double 
house,  and  would  have  practically  destroyed 
the  use  of  the  alley  in  connection  with  all  her 
property.     Under  the  Constitution,  she  had  a 
right  to  have  this  damage  ascertained  by  a  jury, 
and  paid  to  her  before  the  work  was  done,  if 
the  damage  thus  sustained  would  leave  her 
property  less  valuable  to  sell  or  rent  than   it 
was  before;  the  jury  being  the  judges  of  the 
reasonableness  of  the  grade  under  the  dedica- 
tion, and  of  the  fact  and  extent  of  the  injur}'. 
Objection  is  made  by  counsel  to  the  allow- 
ance of  the  injunction,  because  it  is  said  that 
the  respondent  should  be    left  to  her  action 
for  damages,  as  it  could  not  be  considered  that 
it  was  intended  by  the    Constitution  that  the 
cities  and  towns  of  the  state  should  be  slopped 
ill  the   progress  of   the  work  of   improving 
streets  by  frequent  injunctions  on  the  part  of 
property  owners.     A  case  has  been  brought 
to  our  notice  which  is  exactly  in  point  in  its 
rulings,  viz.,  Moore    v.   Atlanta,  70    6a.  612. 
The  Constitution    of  Georgia   provides    that 
private  property  shall  not  be  taken  or  dam- 
H^ed  without  just  and  equitable  compensa- 
tion being  first  paid.     The  city  of  Atlanta  was 
proceeaing  to  grade  a  street  in  front  of  Moore's 
property,  and  he  applied  for  an  injunction  to 
restrain  the  prosecution  of  the  work  until  his 
damages  should  be  assessed  and  paid.     The 
writ  was  refused,  and  on  appeal  the  supreme 
oourt  affirmed  the  judgment.    The  decision  of 
this  case,  as  the  reading  of  the  opinion  shows, 
was  based  upon  the  argument  that  it  was  bet- 
ter that  one  man  should  be  left  to  recover  his 
damage  by  ordinary  suit  at  law  than  the  city 
authorities  be  hindered  in  grading  a  street;  or, 
in  other  words,  the  damage  to  one  man  was 
balanced  against  the  possible  inconvenience  of 
many,  which  is  not  a  recognized  basis  of  legal 
decision.     The  embarrassments  of  the  consti- 
tational  provisions  were    pointed  out,  but  it 
^eerns  to  us  the  plain  letter  of  that  instrument 
Was  disregarded .    J  ustification  for  the  decision 
wa.s  sought  in  the  case  of  Sietnon  v.  Chicago  d- 
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K  R.  Co.,  m  111.  74;  but  the  fact  seems  to 
have  been  entirely  overlooked  that  the  Consti- 
tution of  Illinbis  does  not  require  that  com- 
pensation be  first  made  in  any  such  case.    We 
can  foresee  many  difiiculties,  and  perhaps  much 
litigation,  likely  to  ensue  from  the  faithful  en- 
forcement of  our  constitutional    requirement 
that  damages  be  first  paid;  but  we  have  no 
choice  in  the  matter,  and  these  difllculties,  as 
well  as  many  others,  must  be  met  and  dealt 
with  as  I  hey  arise.     It  will  not  be  ever^-  case 
in  which  the  property  owner  deems    Inmself 
likely  to  be  injured  that  will  justify  an  injunc- 
tion, and  the  courts  of  the  state  will  undoubt- 
edly do  their  duty  in  this  particular,  and  grant 
no  preliminary  restraining  order  or  injunction 
until  it  is  made  to  appear,  with  IcL'^al  probabil- 
ity or  certainty,  that  damages  will  be  incurred 
by  the  grading  of  streets. 
Anders*  Ch.  J.,  and  Dunbar*  J.,  concur. 

Hoyt.  /.,  dissenting  (Filed  Jan.  14.  1898): 

1  think  the  judgment  of  the  court  below 
should  be  reversed.  When  those  under  whom 
the  plaintiff  claims  dedicated  the  street  to  pub- 
lic use,  it  is  conceded  that  they  in  substance 
said:  "Take  this  street  and  use  it."  I  think 
it  equally  clear  that  they  in  effect  further  said, 
"  Improve  this  streeet  so  as  to  adapt  it  for  use 
as  such."  Such  adaptation  would,  of  course, 
include  such  change  in  the  surface  thereof, 
as  was  necessary  to  best  adapt  it  to  the  pur- 
poses for  which  it  was  designed. 

If  such  was  the  effect  of  the  dedication,  it 
seems  clear  that  the  dedicators  could  not  claim 
damages  against  the  public  for  doing  that 
which  they  had  said  it  should  do;  and  a.s  the 
plaintiff  could  get  no  better  right  than  those 
under  whom  she  holds,  it  follows  that  for  the 
injuries  set  out  in  the  complaint  there  could 
be  no  recovery. 

In  the  case  of  Parke  v.  Seattle,  just  decided, 
I  have  at  some  length  given  m}'  reasons  for 
holding  that  for  such  injuries  no  action  will 
lie.     I  shall  not  repeat  them  here. 

Something  is  said  in  the  opinion  of  the 
majority  of  the  court  as  to  the  proper  con- 
struction of  that  provision  in  our  Constitution 
which  provides  that  no  property  shall  be  taken 
or  damaged  for  public  use  without  compensa- 
tion. I  am  unable  to  agree  with  what  is  thus 
said,  and  if  in  my  opinion  a  construction  of 
such  clause  was  necessary  to  the  decision  of 
this  case.  I  should  feel  it  my  duty  at  some 
length  to  express  my  dis,seut  from  the  views 
thus  expressed.  But  under  my  view  of  the 
effect  of  the  dedication  as  above  stated,  the 
decision  of  the  case  does  not  call  for  such  con- 
struction; hence  I  shall  not  now  discuss  it. 

Rehearing  denied. 
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IM  Alabama  SrPBEME  Cocbt.  Not., 

ALABAMA  SUPREME  COURT. 

MEMPHIS  &  CHARLESTON  R.  CO.,  Appt,, .  It  fails  to  rw|uire  notice  of  the  filing  of  the 

r  !  petition,  and  hence  faik  to  provide  an  oppor- 

BIRMIXGHA^L  SHEFFIELD   &    tENN  !  |«°ity  »«;  controvert  its  allegationaM2)  it  ^^^^^^ 

-  to  provide  for  an  appeal  or  a  trial  by  jury;  iS) 

it  does  not  provide  for  the  assessment  or  pay- 
ment of  just  compensation  to  the  injured 
party. 

1.  The  nniring:  <ir  iniersecttn^  of  the !  While  the  authorities  are  not  altogether  uni- 
romd  of  one  railway*  eompaajr  by '  ^orro  or  harmonious  in  regard  to  the  necessity 
that  of  another  is  the  uking  of  property  i  of  notice  of  the  initiatory  steps  in  proceedin^^ 
within  the  meaning  of  conetitutfonaJ  provisioii*  [  of  this  class,  it  cannot  be  doubted  that  under 
requiring  compeosatioii  to  l>e  made.  '  constitutional  provisions,  such  as  exist  in  this 

2.  The  provlsiom  of  Const.,  art.  14,'.9i8 1.  slate,  no  statute  authorizing  the  taking  of  prop- 
that  **  erery  railroad  company  shall  ^^J  ^^'  ^  public  use  by  corporations  or  indi- 
have  the  ricfat  with  its  road  to  inter     viduals  invested  ^ith  the  exercise  of  the  ri^ht 

connectwith,  or  cross  any  other  railroad, ;  of  eminent  domain  is  a  valid  enactment,  which 
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and  ahall  receive  and  transport  each  the  other's  ,  ^wl«  lo  secure  to  the  owner  of  property  so 
frelirbt,  posBenffere,  and  cars  loaded  or  empty   taken  the  right  of  an  appeal  from  auv  prelim 


without  delay  or  dlscrimlDation,"  docs  not  irive 
a  railroad  company  the  risrbt  to  cross  another 
road  without  compensation. 


inary  assessment  of  damages  by  viewers  or 
otherwise,  by  which  a  trial  bv  jury  may  be 
had  according  to  the  course  of  common  law. 


8.  The  eonstttntlonal  r%ht  of  appeal '  or  which  faib  to  provide  that  just  compensa- 
under  Const.*  art.  14»  9  7»firomany  pre- 1  tion  shall  first  be  made  to  the  party  injured  ; 
UaUnary  assessment  of  rtsnuftna  by  I  and  in  considering  the  question  we  shall  con- 
viewers  or  otherwise  in  condemnation  proceed-  I  fine  the  inquiry  to  the  last  two  grounds  urged 
ings  IS  violated  by  Code  1886,  t  ISSS,  which  merely  [  by  appellant  against  the  validity  of  the  Act. 
provides  for  the  appointment  by  a  probate  Judge  '  The  constitutional  provisions  by  which  the 
of  three  arbitrators  and  the  recording  of  their  question  under  consideration  is  to  be  tested  are 
award  without  any  provisions  for  appeal,  as  the  ;  ^g  follows:  Article  l,^U:  ' 'That  the  exerrise 
general  statutes  provide  for  an  appeal  only  from  j  ^f  ^^^  ^^ht  of  eminent  domain  shall  never  l)e 
a  UnaJ  jud^ent,  order,  or  decree  of  tlie  Judges  |  abridged;  nor  so  construed  as  to  prevent  the 
rn  prouite.  [  General  Assembly  from  taking  the  property  and 

franchises  of  incorporated  companies,  and  sul>- 
jecting  them  to  public  use,  the  same  as  individ- 
uals. But  private  property  shall  not  be  taken 
or  applied  for  public  use,  unless  just  com- 
pensation be  first  made  therefor:  .  .  .  provid- 
ed, however,  that  the  General  Assembly  may, 
by  law,  secure  to  persons  or  corporations  the 
right  of  way  over  the  lands  of  other  persons  or 
corporations,  and  by  general  laws  provide  for 
and  regulate  the  exercise  by  persons  and  cor- 
porations of  the  rights  herein  reserved  ;  but 


rXi>vemberT,  1«82.) 

APPEAL  by  defendant! from  an.order  of  the 
Circuit  Court  for  Colbert  Count}'  dismiss- 
ing a  ^rit  of  certiorari  which  sought  to  review 
an  order  of  the  Probate  Court  refusing  to 
dismiss  a  petition,  under  Code,  §  1582,  for  ar- 
bitrators to  determine  the  conditions  upon 
which  plaintiff  .could  cross^the  tracks^  of  de- 
fendant's road.     Retersed, 


The  facts  are  stated  in  the  opinion.  '  j^gi  compensation  shall,  in  all  cases,  be  first 

If^Arr*.  Hames,  ShefTey  A  Speake  for  j  made  to  the  owner,"  etc.     Article  14,  j5  7: 

"Municipal  and  other  corporations  and  indi- 
viduate invested  with  the  privilege  of  taking 


appellant. 

Memr%.  Simpson  A  Jones  forfappellee 


Thorin^ton,  </.,  delivered  the  opinion  of 


private  property  for  public  use  shall    make 
just  compensation  for  the  property  taken,  in- 


the  court:  .  jured.  or  destroyed  by  the  construction  or  en 

The  sole  question  rais»ed  by  this  appeal  in- 1  lar^ement  of  its' works,  highways,  or  improve- 
vo Ives  the  constitutionality  of  section  1582  of  I  men ts,  which  compensation  shall  be  paid 
the  Code  of  1886.  This  section  prescribes  the  |  before  such  taking,  injury,  or  destruction, 
mode  by  which  one  railroad  company  may  ac- !  The  General  Assembly  is  hereby  prohibited 
quire  the  right  to  cross  or  intersect  the  road  of  I  from  depriving  any  person  of  an  appeal  from 
another,  and  appellant  insists  the  statute  is  un-  any  preliminary  assessment  of  damages  against 
constitutional  for  the  following  reasons:    (1)   any  such  corporations  or  individuals,  made  by 


SOTK.— The*' taking  of  proijerty^^  by  eminent  do- {  for  which  compensation  must  be  given  when  the 

main,  ]  easements  are  destroyed  or  Impaired  has  effectual- 

'  ly  displaced  the  earlier  theory  that  there  must  bo 
On  the  question  what  conrtitutes  a  "taking:  of  -  a  physical  poseession  in  order  to  constitute  a  tak- 
prfiperty"  within  the  meanina  of  a  constitutional '  inir  of  property.  Bgerer  v.  New  York  <\  &  H.  R. 
prrivlsion  as  to  compensation,  it  ma>'  be  said  that  -  Co.  14  L.  R.  A.  8R1,  and  tiDf€,128  N.  Y.  157;  Relninir  v. 
modem  decisions  stroosrly  tend  to  the  doctrine  '  York,  L.  &  W.  R.  Co.  14  L.  R.  A.  183. 128  N.  Y.  19!; 
that  a  destruction  of  property  rierhts  is  a  taking  of  Relden  v.  JacksooviUe,  14  L.  R.  A.  STOl  and  not^, 
property  altbougrh  there  may  be  no  dispossession  '  S8  Fla.  568;  Aliendroth  v.  Manhattan  R.  Co.  11  L.  R. 
of  any  phypical  object  in  the  class  of  either  real  or  !  A.  fl35, 122  N.  Y.  1;  Somers  v.  MetropoUtan  Elev.  R. 
-«onal  property.  I  Co.  14  L.  R.  A.  344, 129  N.  Y.  578. 

drjctrine  that  easements  such  as  those  of  !     See  also  on  this  question  of  ^^Idnff/*  Vanderlip 
ir,  and  access  to  streets  constitute  property  '  v.  Omnd  Rapids,  3  L.  R.  A.  247.  73  Mich.  522. 


1882. 
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Tiewers  or  otherwise;  and  the  amount  of  such 
damagee,  in  all  cases  of  appeal,  shall,  on  de- 
mand of  either  part  v.  be  determined  by  a  jury 
according  to  law.'**  Article  14,  ^  21  :  ''All 
railroads  and  canals  shall  be  public  highways. 
.  .  .  Every  railroad  company  shall  have  the 
riebt,  with  its  road,  to  intersect,  connect  with, 
or  cross  any  other  railroad,  and  shall  receive 
and  transport,  each,  the  other's  freight,  pas- 
sengers, and  cars,  loaded  or  empty,  without 
delay  or  discrimination." 

Id  the  absence  of  constitutional  restraints,  the 
power  of  the  slate  to  take  private  properly  for 
the  public  use  reaches  every  species  of  properly 
within  its  jurisdiction,  even  when  acquired  by 
giant  from  the  state.  It  is  a  power  inhering 
Id  sovereignty,  and  it  has  been  declared  that  it 
is  impliedly  reserved  in  every  grant,  and  that 
the  franchise  of  a  corporation  is  not  exempt. 
It  may  be  taken  in  whole  or  id  part,  and,  with 
the  other  properly  of  the  corporation,  devoted 
to  other  or  similar  public  uses.  And  in  this 
stale  it  is  extended  by  express  constitutional 
provisions  to  the  property  and  franchises  of 
corporations,  *'  the  same  as  individuals."  Ar- 
ticle 1,  g  24;  Anniston  <fe  G.  i?.  Co.  v.  Jackson- 
nlle,  Q.  <fe  A.  R  Co.  82  Ala.  297.  The  only 
restrictions  as  to  the  manner  of  the  exercise  of 
this  power  by  the  state  are  to  be  found  in  the 
Constitution,  "for  nothing  of  less  authoritv 
than  the  organic  and  fundamental  law  which 
lays  out  the  very  frame  of  government  could 
impose  them."  6  Am.&£ng.  Encyclop.  Law, 
pp.  512,  521.  It  is  clear  from  the  provisions 
of  the  Constitution  of  this  state,  quoted  above, 
that  two  restrictions  are  in  express  terms  im- 
po«fed  bv  the  organic  law  upon  the  right  of  the 
state  to  mvest  individuals  and  corporations  with 
the  exercise  of  this  power,  viz. :  That  just  com- 
pensation shall  first  be  made  to  the  owner  in  all 
cases;  and  that  in  cases  where  private  property 
is  taken,  injured,  or  destroyed  by  the  construc- 
tion or  enlargement  of  the  works',  highways,  or 
improvements,  or  individuals,  municipal  or 
other  corporations  invested  with  the  pnvilege 
of  taking  private  property  for  public  use,  the 
right  of  appeal  from  the  preliminary  assess- 
ment of  damages  made  by  viewers  or  otherwise 
shall  be  secured,  upon  this  appeal,  on  the  de- 
mand of  either  party,  and  the  damages  shall 
be  determined  by  a  jury  according  to  law.  In 
Smith  V.  Inge,  80  Ala.  283,  it  is  said:  "The 
fiiate  itself  cannot,  in  the  exercise  of  the  right 
of  eminent  domain,  lake  private  property  for 
public  uses  without  a  regular  judgment  of 
condemnation  in  a  proper  judicial  proceeding, 
first  makinfir  payment  of  just  compensation  to 
the  owner." 

If,  therefore,  the  crossing  or  intersecting  of 
the  road  of  one  railway  company  by  the  road 
of  another  is  taking,  injuring,  or  destroying 
private  property,  by  the  construction  or  en- 
lansementof  the  works,  highways,  or  improve- 
ments of  such  company,  within  the  meaning 
of  the  Constitution,  then  the  constitutional 
restrictions  or  limitations,  to  which  we  have 
referred,  are  applicable;  and  the  exercise  of 
sach  right  can  only  be  sustained  when  it  is 
claimed  under  a  valid  legislative  enactment  by 
which  the  rights  contemplated  by  these  con- 
stitutional restrictions  are  secured  to  the  owner 
of  the  property  so  taken,  injured.or  destroyed. 
There  is  abundant  authority  in  the  text-books 
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and  adjudicated  cases  for  the  proposition  that 
the  crossing  or  intersecting  of  the  road  of  one 
railway  company  by  that  of  another  is  the  tak- 
ing of  property,  within  the  meaning  of  consti- 
tutional provisions  requiring  compensation  to 
be  made.  That  to  constitute  a  taking  of  prop- 
erty it  is  not  necessary  there  should  have  been 
an  actual  disseisin  of  the  owner,  but  that  it  is 
a  *'  taking"  to  invade  his  property  by  super- 
induced additions  of  water,  sand,  earth,  or 
other  material, or  by  having  any  artificial  struct- 
ure placed  upon  it  so  as  effectually  to  destroy 
or  impair  its  usefulness.  6  Am.  &  Eng. 
Encyclop.  Law,  p.  542.  And  in  the  case  of 
Pfimpflly  V.  Green  liny  dt  M.Cajial  Co.,  80  U. 
8.  la  Wall.  166,  20  L.  ed.  557,  it  is  said  that  a 
serious  interruption  to  the  common  and  nec- 
essary use  of  property  may  amount  to  a  tak- 
ing, within  the  meaning  of  constitutional  pro- 
visions, and  entitle  the  owner  to  compensation. 
In  the  case  of  Chicago  &  A.  R.  Co.  v.  Spring- 
pld  iStN.  W.  It  Co,,  67  111.  147,  it  was  held,  in 
a  case  of  the  construction  of  one  railroad  acro.ss 
the  track  of  another,  that  the  company  whose 
track  is  crossed  is  entitled  to  recover,  not  only 
just  compensation  for  the  land  taken,  but  also 
tor  such  incidental  loss,  inconvenience,  and 
damage  as  might  reasonably  be  expected  tore- 
suit  from  the  construction  and  use  of  the 
crossing  in  a  le^al  and  proper  manner.  The 
same  principle  is  recognized  in  the  followiu.^ 
cases:  Peoria  dr  P.  U.  R.  Co.  v.  Peoria  &  t. 
R.  Co.  105  III.  110,  10  Am.  &  Eng.  U.  R.  Cas. 
129;  lAike  Short  d  M.  S.  R.  Co.  v.  Cincinnati, 
8.  &  C.  R.  Co.  30  Ohio  St.  604. 

So,  also,  under  an  Act  which  allowed  dam- 
ages when  lands  were  "  injuriously  affected." 
it  w&s  held  that  the  test  applied  to  determine 
the  proper  meaning  of  the  words  **  injuriously 
affected,"  as  giving  a  right  to  compensation, 
was  whether  the  act  done  in  carrying  out  the 
works  in  question  was  an  act  which  would 
have  given  a  right  of  action  if  the  works  had 
not  been  authorized  by  the  statute.  In  other 
words,  if  the  act  affecting  the  land  had  been 
done  by  an  individual,  he  would  be  liable  for 
damages.  Delap'aine  v.  Chic/tgo  d  iV.  W.  K 
Co.  42  Wis.  214.  24  Am.  Kep.  386.  And  in 
McCarthy  v.  Metroj)*4itan  Bftard  of  Works,  L. 
R.  8  C.  P.  209,  it  is  said:  *'  The*  act.  tliere- 
fore,  injuriously  affecting,  must  be  that  which 
would  be  wrongful  but  for  the  statute.  Ii  is 
enough  .  .  .  that  it  might  be  prevented 
by  injunction."  The  question  can  scarcely  be 
regarded  as  an  open  one  in  this  court.  While 
there  is  no  case,  so  far  as  we  have  discovered, 
which  in  express  terms  decides  that  the  cross- 
ing or  intersecting  of  one  railroad  by  another 
is  the  taking  of  property,  within  fhe  meaning 
of  the  Constitution, there  are  cases  in  which  the 
principle  is  recognized.  In  the  case  of  Mobile 
<&  G.  R,  Co.y.  Alabama  M.  R.  Co.  87  Ala.  508,  it 
is  siiid:  **  The  statutes  above  referred  to  con- 
fer all  the  authority  to  take  private  property, 
whether  of  persons  or  corporations,  that  exists 
in  railroad  companies  organized  under  the 
general  laws.  Authority  to  take  the  franchise, 
or  any  part,  of  another  corporation,  is  not 
given  in  express  terms,  except  so  far  as  necessary 
to  cross  or  inter ftect  anotfier  railrofid,  and,  if  not 
necessarily  implied,  it  does  not  exist."  In  the 
al)Ove  quotation  we  have  italicized  the  language 
beating  on  this  particular  question.     And  in 
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the  case,  of  Highland  Ate,  &  B.R.  Co,  v.  Bir- 
mingham Union  R.  Co.,  98  Ala.  505,  there  was 
a  coDtroversv  between  two  corporations  as  to 
their  respective  rights  growing  out  of  the  cross- 
ing of  their  Beveraltracks  on  a  certain  street ;  the 
complainant  company  seeking  to  enjoin  the 
other  from  buildine  its  track  across  the  for- 
mer's without  making  compensation.  The 
court  held  that  it  was  not  a  proper  case  for  the 
interposition  of  a  court  of  equity,  but  that  the 

{)artie9  should  be  remitted  to  their  remedies  at 
aw. 

We  cannot  yield  assent  to  the  argument  of 
appellee's  counsel  that  article  14,  §  21,  of  the 
Constitution,  invests  railroad  companies  with 
the  right  to  cross  and  intersect  the  tracks,  the 
one  of  the  other,  without  compensation.  The 
argument  is  that  "the  crossing  of  one  railroad 
track  by  another  is  not  the  taking  of  the  prop- 
erty of  another,  because  the  Constitution  gives 
to  every  railroad  a  right  of  way  to  cross  any 
other  one,  and  when  one  road  acquires  a  right 
of  way  it  is  subject  to  the  right  oi  every  other 
to  cross  it,  and  there  remains  no  right  of  prop- 
erty to  adjudicate,  but  only  to  determine  the 
terms  of  the  crossing."  There  would  l)e  force 
in  the  argument  if  this  section  stood  alone  in 
the  Constitution,  and  if  there  was  nothing  else 
in  the  section  itself  to  indicate  a  contrary  in- 
tent. But  this  section  is  to  be  construed  in 
connection  with  section  24  of  article  1,  and 
section  7  of  article  14,  and  with  all  other  pro- 
visions of  the  Constitution  touching  the  subject 
of  eminent  domain.  The  lan^age  of  section 
24,  art.  1,  is  that  "compensation  shall,  in  all 
cases,  be  first  made  to  the  owner."  The  lan- 
guage of  section  7,  art.  14,  is:  "Shall  make 
iust  compensation  for  the  property  taken,  in- 
jured, or  destroyed."  If  the  provisions  of  the 
two  sections  last  referred  to  had  been  embodied 
in  section  21,  art.  14,  upon  which  appellee's 
argument  is  based,  it  could  not  be  questioned 
that,  construing  the  section  as  a  whole,  the 
right  to  cross  and  intersect  other  roads  was  sub- 
ject to  just  compensation  first  to  be  made. 
That  those  provisions  are  in  separate  sections 
cannot  change  the  rule  of  construction;  they 
are  to  be  construed  together,  and  operative 
effect  given  to  each.  Appellee's  contention, 
however,  is  repelled  by  the  language  of  the 
section  itself.  That  part  of  it  material  to  the 
question  is  as  follows:  "Every  railroad  com- 
pany shall  have  the  right  with  its  road  to  inter- 
sect, connect  with,  or  cross  any  other  railroad, 
and  shall  receive  and  transport,  each,  the 
other's  freight,  passengers,  and  cars,  loaded  or 
empty,  without  delay  or  discrimination." 

1  he  utmost  latitude  of  construction  would 
not  authorize  the  conclusion  that  railroad  com- 
panies are  required  by  this  section  to  receive 
and  transport,  each,  the  other's  freight,  passen- 
gers, and  cars,  without  compensation;  yet  this 
result  would  inevitably  follow  if  the  argument 
of  appellee  is  sound,  for  it  is  equally  as  appli- 
cable to  this  requirement  in  the  section  as  to 
that  relating  to  toe  crossing  and  intersecting  of 
roads.  We  entertain  no  doubt  that  the  inten- 
tion of  the  framers  of  the  Constitution  was 
that  each  of  the  burdens  contemplated  by  this 
section  as  being  imposed  by  one  railroad  com- 
pany upon  the  property  or  franchises  of  an- 
other should  be  subject  to  the  other  constitu- 
tional provisions  securing  the  prepayment  of 
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just  compensation,  and  such  is  the  legal  opera- 
tion and  effect  of  the  various  constitutional 
provisions  when  constnied  together  as  a  whole. 
The  rights  contemplated  by  section  21,  art.  14, 
of  the  Constitution,  and  attempted  to  be  con- 
ferred by  section  1582  of  the  Code,  involve^ 
therefore,  the  taking  or  injuring  of  property, 
and  any  statute  designed  to  provide  for  the 
exercise  or  enforcement  thereof  must,  as  we 
have  said,  secure  to  the  owner  of  the  propertv 
so  taken  or  injured  just  compensation,  whicL 
shall  be  paid  before  the  property  is  taken  or 
injured,  and  the  right  of  appeal  to  a  court  in 
which,  if  demanded,  the  damages  may  be  de- 
termined by  a  jury  "according  to  law,"  that 
is,  by  the  decisdons  of  this  court  and  according 
to  the  course  of  the  common  law,  a  jury  of 
twelve  men.  Alabama  M.  B.  Co.  v.  Nation 
(Ala.)  10  So.  Rep.  89;  Postal  Teleg.  Cable  Co. 
V.  Alabama  G.  S.  R.  Co.  92  Ala.  381;  Wood- 
ward Iran  Co.  v.  Cabaniu,  87  Ala.  828: 

It  is  entirely  obvious,  from  an  inspection  of 
the  section  itself,  (Code,  §  1582),  that  it  con- 
tains no  provision  for  such  an  appeal.  Unless, 
therefore,  the  right  is  secured  under  some 
other  or  general  statute  relating  to  appeals,  it 
is  fatally  open  to  the  objection.  The  case  of 
Montgomery  S.  R.  Co.  v.  Sayre,  72  Ala.  448, 
was  an  ad  quod  damnum  proceeding  under  a 
statute  which  provided  for  an  appeal,  but 
failed  to  designate  the  court  to  which  the  ap- 
peal should  be  taken,  the  language  being: 
"  The  same  proceedings  shall  be  had  as  in  or- 
dinary cases  of  appeal  from  the  probate  court 
to  the  higher  courts  of  the  state."  It  was  held 
that  the  circuit  court  of  the  county  was  the 
only  "  higher  court"  having  a  jury  as  a  con- 
stituent, and  that  the  statute  by  implication 
gave  the  right  of  appeal  to  that  court.  The 
case  of  Wcodtrard  Iron  Co.  v.  CaiHiniM,  9upra^ 
grew  out  of  an  ad  quod  damnum  proceeding 
under  a  statute  (Code,  ^  8210)  which  gave  no 
appeal  to  a  court  of  which  a  jury  was  a  con- 
stituent part.  It  was  held  that  under  the  gen- 
eral statute  regulating  appeals  from  the  probate 
court,  (Code,  <^  3640),  construed  in  connection 
with  the  constitutional  provision  relating  to 
appeals  and  a  jury  trial  in  such  cases,  an  ap- 
peal would  lie  from  the  probate  to  the  circuit 
court,  and  that  a  jury  of  twelve  men  could  there 
be  impaneled  to  assess  the  damages. 

We  have  referred  to  these  decisions  for  the 
purpose  of  showing  that  the  constitutional 
right  of  appeal  and  trial  by  jury  in  this  class  of 
cases  has  been  jealously  guarded  by  this  courts 
and  also  for  the  purpose  of  showing  that  they 
afford  no  support  to  the  statute  we  now  have 
under  consideration.  The  case  of  Montgomery 
8.  R.  Co.  V.  Sayre  furnishes  neither  authority  nor 
analogy  for  the  decision  of  this  case,  for  the  rea- 
son that  there  is  no  provision  whatever  in  section 
1582  of  the  Code  touching  the  right  of  appeal, 
and  hence  nothing  to  which  we  can  apply  the 
liberal  implication  indulged  by  the  court  in 
that  case  in  favor  of  the  constitutionality  of 
the  statute  there  considered.  Under  the  stat- 
utes considered  in  Woodward  Iron  Co.  v.  Cah- 
aniss,  fupra  (Code  1886,  g  8207  et  seq..  as 
amended  by  Acte  1888-80,  p.  Il2),  a  trial  is 
had  before  the  judge  of  probate  and  a  Jury,  a 
verdict  is  renaered  under  the  charge  of  the 
court,  and  a  judgment  of  condemnation  is  en- 
tered by  the  court  upon  the  verdict    By  sec- 
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tioD  S640  of  the  Code  of  1886,  it  is  proyided 
that  "  an  appeal  lies  to  the  circuit  or  supreme 
court  from  aoy  final  judement,  order,  or  de- 
cree of  the  judge  of  probate;"  and  the  court 
beJd  that  this  section,  giving  a  general  right  of 
appeal,  applied  to  the  case,  and  that  the  Con- 
stitution was  so  far  self-executing  as  to  entitle 
the  appellant  to  demand  a  trial  by  jury  in  the 
circuit  court 

It  is  important  to  observe  that  Ihe  general 
statute  relating  to  appeals  from  the  probate 
court,  referred  to  (Cede,  g  8640),  only  author- 
izes an  appeal  from  any  floal  judgment,  order, 
or  decree  of  the  judges  of  probate.  Now, 
b?  the  section  we  have  under  consideration 
(Code  1886.  t§  1582),  it  is  not  required  or  con- 
templated that  the  judge  of  probate  shall  ren- 
der any  "final  judgment,  brder,  or  decree." 
Nothing  is  required  of  him  but  to  appoint  three 
arbitrators  on  the  application  of  the  party  who 
is  the  actor,  and  to  record  the  written  award 
of  the  arbitrators.  The  most  latitudinarian 
principles  of  construction  could  not  justify  us 
in  holding  that  either  of  these  acts  performed 
under  the  statute  by  the  judge  of  probate  is  a 
final  judgment,  order,  or  decree,  within  the 
meaning  of  section  8640  of  the  Code;  nor  have 
we  been  referred  to,  or  able  to  discover,  any 
other  statute  which  supplies  the  omission  from 
section  1582  of  all  provision  for  the  constitu- 
tional rij(ht  of  appeal.  This  view  of  the  case 
being  conclusive  of  the  invalidity  of  the  stat- 
ute, it  is  unnecessary  to  consider  the  third 
jnound  urged  by  appellant  against  its  consti- 
tutionality, further  than  to  say  it  is  very 
questionable  if  the  language  in  the  statute, 
"must  determine  the  terms  and  conditions  up- 
on which  such  crossing  or  intersection  shall  he 
made,"  necessarily  imports  a  compi^nsation  in 
money,  which  is  the  only  kind  of  compensa- 
tion meant  by  the  Constitution. 

Looking  into  the  history  of  this  section 
(Code,  §  1582),  we  find  it  was  originally  part 
of  an  Act  entitled  **An  Act  to  authorize  the  in- 
corporation of  railroad  companies  iu  this  state," 
approved  March  8,  1876  (Acts  1875-76.  p.  249), 
being  section  15  of  that  Act.  The  language 
there,  so  far  &s  it  is  material  to  this  inquiry,  is: 
I'Tbey  shall  also  have  the  right  to  cross  and 
intersect  any  railroad  in  this  state,  and,  in  case 
the  terms  of  said  crossing  or  intersection  can- 
not be  mutually  agreed  upon  by  the  railroad 
companies  in  interest,  the  same  shall  be  fixed 
and  determined  by  a  commission  of  award,  as 
heretofore  arranged  for  in  this  Act."  By  pre- 
ceding sections  of  the  Act,  provision  is  made 
for  the  appointment  of  such  commission  of 
award,  who  are  required  to  possess  the  qualifi- 
cutions  of  jurors,  to  act  under  oath,  empow- 
ered to  examine  witnesses,  and  by  unanimous 
verdict  to  assess  the  compensation  to  be  made. 
There  is  also  provision  made  for  an  appeal, 
which,  as  construed  by  this  court,  meant  an 
appeal  to  the  circuit  court,  where  a  jury  could 
be  demanded.  The  original  Act  above  referred 
to  was  carried  into  the  Code  of  1876,  and  con- 
^itutes  article  2  of  chapter  1  of  that  Code 
(Code  1876,  §5S  1821-1859),  of  which  section 
1842  was  section  15  in  the  original  Act.  In 
that  section  (1842)  the  language  is  the  same  as 
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above  quoted,  down  to  and  including  the 
words,  ••  by  a  commis.«*ion  of  award,"  when  the 
following  words  are  used:  *'A8  hereinbefore 
provided;"  the  preceding  provisions  being  the 
same  as  in  the  original  Act,  and  which  we  have 
shown  secured  an  assessment  of  compensation 
in  money  and  an  appeal  affording  a  jury  trial. 
Bection  IB-l^  of  the  Code  of  1876  is  carried  for- 
ward into  the  Code  of  1886  as  sections  1581 
and  1582  of  the  latter  Code.  Under  the 
arrangement  of  this  last- mentioned  Code,  sec- 
tion 1582  is  entirely  dissociated  from  the  orig- 
inal sections  with  which  it  stood  related,  uud 
the  qualifying  reference  therein,  "as  herein  lie- 
fore  provided,"  is  omitted  from  the  section,  and 
the  Code  of  1886  was  adopted  with  these 
chanfires.  The  result  is  the  section  (1582)  as  it 
is  now  found  in  the  Code  of  1886  stands  alone, 
as  a  distinct  and  separate  statute,  embracing 
all  the  legislation  of  the  state  relating  to  the 
crossing  and  intersecting  of  one  railroad  by 
another.  The  condemnation  proceedings,  by 
section  9207  et  seq.  of  the  present  Code,  have 
no  application  to  the  proceedings  contemplated 
by  section  1582,  for  the  reason  that  there  is  no 
provision  in  the  latter  section  or  elsewhere 
making  them  applicable;  and  the  rule  is  that 
the  general  statutes  regulating  the  takini;  of 
private  proixjriy  for  public  use  do  not  confer 
the  right  to  so  take  or  subject  the  proi>erly  or 
franchises  of  a  corporation. 

In  Anniston  dt  C.  Ji.  Co.  v.  JarkmntUk,  G.  cf- 
A.  R.  Co.,  82  Ala.  297,  it  is  said:  "l^nds  once 
taken  for  a  public  use,  pursuant  to  law,  under 
the  right  of  eminent  domain,  cannot,  under 

?:eneral  laws,  and  without  special  authority 
rom  the  Legislature,  be  appropriated  by  pro- 
ceedings in  incitum  to  a  different  public  use. 
.  .  .  ft  would  require  an  express  Act  of  legis- 
lation to  accomplish  it,  and  then  only  on  the 
prepayment  of  damages."  By  reason,  there 
fore,  of  the  dissociation,  by  the  arrangement  of 
the  present  Code,  of  this  section  from  the 
origifial  sections  with  which  it  tvas  enacted, 
and  related  by  express  reference  therein,  and 
the  omission  of  the  express  words  of  reference, 
and  the  failure  to  supply  the  place  of  the  same 
with  other  appropriate  words  of  reference  to 
the  other  sections  of  the  original  Act  as  they 
are  now  contained  in  the  Code,  and  the  adop- 
tion of  the  Code  iu  that  sha|)e,  the  invalidity 
of  the  statute  (1582)  inevitably  results.  If  the 
conflict  between  the  statute  and  Constitution 
were  not  clear,  it  would  be  our  duty  to  uphold 
it,  and  we  would  lean  in  favor  of  any  reason- 
able construction,  "althouf^h  it  might  not  at 
first  view  seem  most  obvious  and  natural," 
which  would  effectuate  the  legislative  intent, 
and  make  the  statute  conform  to  the  Constitu- 
tion. But  we  are  constrained,  for  the  reasons 
given,  to  hold  that  section  1582  of  the  Code  is 
not  a  valid,  constitutional  enactment.  It  re- 
sults that  the  judgment  of  the  circuit  court 
dismissing  appellant's  petition  was  erroneous, 
and  it  is  accordingly  reversed.  Judgment  will 
be  here  rendered  quashing  the  proc^dings  be- 
fore the  probate  judge  of  Colbert  county,  as 
praved  in  the  petition. 
netersed  and  rendered. 
Walker*  J.,  not  sitting. 
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1.  Avalld  gilt  caiua  mortis  indnding 
the  valuAbles  in  the  depository  is  ef- 
fected where  a  man  sick  in  bed  on  the  day  of 
his  death  sends  for  securities  and  the  keys  t<o  the 
depository  containinsr  other  securities  all  be- 
long^nfiT  to  him.  and  with  the  remark,  **  I  am  a 
sick  man  and  don*t  know  what  may  happen  to 
me,"  picks  up  the  securities  and  hands  them  to 
the  donee,  saying,  **  I  ^ve  you  these,"  and  taking: 
the  keys  describes  in  a  general  way  the  contents 
of  the  depository  and  handing  the  keys  to  the 
donee  says,  '*  These  keys  I  now  srive  you"  arc 
where  the  valuable  papers  are;  **  whatever  you 
find  you  can  have— it  is  yours,"  and  then  directs 
the  donee  to  place  the  securities  and  keys  in  her 
trunk  and  lock  it,  which  the  donee  does. 

2.  Evidence  of  statements  by  a  lawyer 
who  went  to  the  bedside  of  a  dying  man 

with  an  offer  to  prepare  his  will  that  the  man  made 
an  appointment  to  meet  the  lawyer  at  a  future 


time  for  the  purpose  of  haviner  his  will  drawn, 
before  which  time  he  died,  is  not  admlasible  to 
defeat  an  alleged  donatio  causa  mortU  where  the 
lawyer  is  employed  in  the  case  and  refuses  to 
testify  as  to  what  took  plaoe  at  the  interview  be- 
tween himself  and  decedent. 

8*  Evidence  of  declaa*ations  by  the 
donee  and  her  companion  as  to  the  fltet 
of  the  gifU  made  on  the  day  of  the  donor's 
death,  is  admlasible  In  support  of  an  aii^red 
donatio  causa  mortis  both  as  part  of  the  res  gesttv 
and  to  rebut  the  inference  flowing  from  testi- 
mony that  in  a  con  vetsatlon  three  'days  after  the 
donor*8  death  the  donee  made  no  mention  of  the 
gift. 

4.  Evidence  of  fkilnre  to  mention  an  al- 
leged donatio  cansa  mortis  at  an  inter- 
view three  days  after  the  donor's  death  at 
which  the  affairs  of  the  estate  wore  under  con- 
sideration, and  that  the  donee  said  that  '^as  there 
was  no  will  she  supposed  all  she  would  have"  was 
certain  other  property  mentioned  and  not  in- 
cluding the  gift,  does  not  furnish  a  suf&clent 
basis  for  even  a  reasonable  conjectui'e  against 
the  gift  where  the  donee  had  not  then  consulted 
a  lawyer  and  had  been  informed  by  the  family 
phjTslcian  that  the  gift  was  invalid;  especially 
where  the  witness  giving  the  testimony  oontra- 


"SiYTiL-^Sufficiency  of  constructive  delivery  to  suKtain 

aift  causa  mortis. 

The  above  case  is  an  extraordinary  one  in  re- 
spect to  the  magnitude  of  the  gift  resting  on  the 
testimony  of  a  single  witness  as  well  as  on  the  suf- 
ficiency of  a  constructive  delivery  by  transfer  of 
keys. 

The  question  of  the  suflBciency  of  such  a  con- 
structive delivery  is  one  about  which  there  is  some 
conflict  but  the  main  case  is  fairly  well  supported 
by  the  prior  decisions. 

In  an  early  English  case,  Jones  v.  Selby,  Prec.  In 
Ch.  800,  the  delivery  of  the  key  to  a  trunk  was  re- 
garded as  a  sufficient  delivery  of  the  contents  to 
sustain  a  gift  causa  mortis^  and  the  question 
whether  a  tally  upon  the  government  for  £500  was 
given  therewith  was  held  to  depend  on  its  presence 
in  the  trunk  at  the  time  of  the  gift.  This  decision 
seems  fairly  to  represent  the  law  to-day. 

Ill  Jones  v.  Brown,  34  N.  H.  439,  where  a  gift  cauwi 
mortis  by  a  married  woman  was  held  invalid  with- 
out her  husband^s  consent,  it  was  held  on  the  ques- 
tion of  the  sufficiency  of  the  delivery  of  things  in 
a  chest  that  a  delivery  of  the  key  was  sufficient. 

And  in  Sheegog  v.  Perkins,  4  Baxt.  278,  it  is  said: 
'*A8  to  the  manner  of  the  gift  by  delivering  the  key 
it  has  been  several  times  held  that  this  would  be  a 
sufficient  delivery." 

In  Coleman  v.  Parker,  114  Mass.  80,  it  was  held 
that  a  key  placed  in  the  hands  of  another  person 
by  the  donor  who  relinquished  all  dominion  over  it 
was  a  sufficient  delivery  of  the  contents  of  a  trunk 
to  which  the  key  belonged,  but  that  it  was  other- 
wise where  the  donor  after  having  called  for  the 
key  and  opened  the  trunk  directed  the  key  to  be 
replaced  where  it  was  found  and  it  was  lett  there 
until  after  his  death. 

In  Cooper  v.  Burr,  45  Barb.  9,  a  sufficient  delivery 
of  personal  property  in  trunks,  bureaus,  etc.,  was 
held  to  be  made  for  the  purpose  of  a  gift  causa 
mtnrtis  by  a  delivery  of  the  keys. 

In  Phipard  v.  Phipard,  66  Hun,  438,  a  delivery  to 
one  of  the  donees  of  a  key  to  a  box  in  a  safe-de- 
posit vault  with  an  order  to  the  custodian  for  its 
delivery  was  held  sufficient  as  to  a  gift  of  an  in- 
surance policy  In  such  box  although  there  were 
other  papers  of  the  donor  therein,  where  with  the 
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policy  there  was  a  paper  signed  by  the  insured 
with  attesting  witnesses  stating  that  the  insurance 
was  for  the  benefit  of  the  donees  in  the  event  of 
the  donor^s  death  before  the  maturity  of  the  pol- 
icy. The  principal  ground  of  the  decision  in  this 
case,  however,  was  that  a  trust  wascreated^or  the 
donees. 

In  Stephenson  v.  King,  81  Ky.  425,  60  Am.  Rep. 
172,  negotiable  notes  and  bonds  transferable  by  de- 
livery are  held  to  tte  sufficiently  delivered  for  the 
purpose  of  a  gift  causa  mortis  by  actual  delivery  of 
a  letter  from  an  agent  acknowledging  possession 
of  them  with  a  statement  of  their  amounts  and  by 
delivery  also  of  a  key  to  a  small  writing  desk  in 
which  the  letter  was  kept. 

In  Devol  v.  Dye,  7  L.  U.  A.  480, 123  Ind.  821,  where 
a  donor  having  a  private  box  in  a  bank  vault  In- 
structed a  person  who  had  the  keys  to  count  from 
the  box  a  certain  amount  of  money  and  label  it  as 
the  property  of  the  donee  and  deliver  it  to  him 
with  another  such  package  in  the  event  of  the  do- 
nor^s  death,  and  when  informed  that  the  packages 
are  prepared  gives  approval  and  never  again  takes 
possession  of  the  kej's,  it  was  held  that  a  sufficient 
delivery  was  made. 

But  there  are  cases  somewhat  inconsistent  with 
those  above  cited. 

In  Powell  V.  Ueillcar,  28  Beav.  261,  It  was  held 
that  there  was  not  a  good  delivery  of  the  contents 
of  a  dressing  case  and  boxes  for  a  gift  causa  mortis 
by  the  delivery  to  a  person  of  the  keys  thereof  with 
directions  to  keep  them  and  deliver  the  contents  of 
the  dressing  case  and  box  to  the  donees  after  the 
donor  *s  death. 

And  in  Hatch  v.  Atkinn,  56  Me.  824,  96  Am.  Dec. 
464,  the  delivery  to  a  person  of  the  key  of  a  trunk 
kept  in  a  closet  of  the  donor^s  own  room  with  di- 
rections to  keep  it  for  the  donee  was  held  not  a 
sufficient  delivery  of  certain  contents  of  the  trunk 
to  make  a  valid  gift  causa  mortis  where  the  donor 
bad  other  papers  in  the  trunk  and  this  remained 
under  his  immediate  observation.  In  this  case 
there  was  also  a  lack  of  evidence  of  the  alleged 
gift. 

In  Oano  v.  Flsk,  48  Ohio  St.  462,  54  Am.  Itep.  819, 
it  was  held  there  was  no  delivery  of  the  contents  of 
a  box  on  a  bureau  in  the  donor^s  room  where  he 
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dieted  himself  on  material  points  and  had  alwaysi  ^ 
acted  adversely  to  the  claimant. 

9.  One  competent*  eredible  witness  is 
sullleient  to  establish  a  grift  causa  mortu, 

6.  A  gift  eansa  mortis  mmy  extend  .to 
tlie  whole  of  the  donor^s  personal  estate,  how- 
ever larire. 

7.  The  mere  existence  for  precaution 
■■gainst  loss  or  accident  in  the  hands 
of  a  third  person  of  a  dnplieate  set  of 
Jceyw  to  the  receptacle  where  valuable  papers 
are  kept,  will  not  impair  the  validity  of  a  ffif  t  of 
the  papers  cawa  morti»  by  delivery  of  the  keys 
in  the  dondr^s  possession. 

8.  That  the  donor  of  valuables  causa 
mortis  in  transferring  them  to  the 
donee  used  the  expression  "  to  be  yours 
in  case  of  my  death*"  will  not  convert  the 
transaction  into  a  testamentary  disposition  so  as 
to  prevent  its  takingr  effect  as  a  donatio  causa 
mortig. 

9.  A  donatio  causa  mortis  is  not  within 
the  provisions  of  Code.  §  24 14*  providing 
that  no  grift  shall  be  vaUd  unless  actual  posses- 
sion come  to  and  remain  in  the  donee,  and  that 
*"  if  donor  and  donee  reside  together  at  the  time 
of  the  gift  possession  at  the  place  of  their  resi- 
dence shall  not  be  sufficient  possession*^  within 
the  meaning  of  the  section. 

i  O.  Delivery  of  possession  of  a  savings 
bank  pass-book  in  consummation  of  a  grift 


caiua  mortis  is  not  suflBcient  to  transfer  the  bank 
deposit. 

{Laey,,  J.,  dissents.) 
(June  16, 1802.) 

APPEAL  by  defeodaDt  from  a  decree  of  the 
Chancery  Court  of  Richmond  in  favor  of 
plaintiffs  in  a  suit  brought  to  establish  a  gift 
caum  nun^tis.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Guy  A  Gilliam,  Staples  A 
Munford,  Green  Sk  Miller,  Peatross  Sk 
Harris,  Williaoi  J.  Robertson,  and  G. 
W.  Hansbrou(ph  for  appellant. 

Messrs.  Edmund  Waddill,  Jr.,  Christ- 
ian A  Christian,  Edipar  Allen,  W.  W. 
Gordon,  and  E.  C.  Burks  for  appellees. 

Fauntleroy,  </.,  delivered  the  opinion  of 
the  court : 

The  petition  of  Legh  R.  Page,  administra- 
tor of  William  A.  Thomas,  deceased,  repre- 
sents that,  on  the  4th  of  January,  1880,  the 
said  William  A.  Thomas  died  intestate,  leav- 
ing an  estate  valued  at  some  $325,000,  of 
which  some  $20,000  was  realty,  $18,000  on 
deposit  in  the  Planters'  Mational  Bank  of 
Richmond,  and  the  balance,  represented  by 
bonds,  stocks,  choses  in  action,  and  gold  coin, 
deposited  in  a  rented  box  in  the  vaults  of  the 


told  one  child  in  the  presence  of  others  that  he 
wanted  her  to  take  the  box  and  divide  the  contents 
between  them  equally  and  to  .'ero  and  get  the  key, 
which  she  did  and  after  flnding  by  trial  that  it  tit- 
ted  the  lock  gave  it  to  her  husband  to  keep,  but  no 
division  or  delivery  of  the  contents  of  the  box  was 
made  during  the  donor^s  life. 

In  Reddel  v.  Dobree,  10  Sim.  344,  a  delivery  to  a 
donee  of  a  locked  cash  box  with  the  key,  but  with 
directions  to  get  the  key  after  the  donor^s  death 
from  his  son.  and  with  the  injunction  that  the  box 
should  be  returned  to  the  donor  every  three  months 
while  he  lived,  was  held  not  sufficient  for  a  gift 
cattsa  mortis  as  the  donor  retained  control  of  the 
property. 

The  frequently  quoted  test  of  delivery  that  it 
shall  be  as  good  as  can  be  made  under  the  circum- 
stances may  serve  to  explain  in  some  degi*ee  the 
Jack  of  agreement  in  the  above  decisions  as  in  sev- 
eral of  those  in  which  the  delivery  is  held  insuffi- 
cient the  property  was  at  band  and  of  such  kind 
that  it  could  have  been  delivered  as  easily  as  the 
key. 

In  Bunn  v.  Markham,  7  Taunt.  224,  a  direction 
that  keys  should  be  delivered  after  the  donor's 
decease  was  held  insufficient  as  a  constructive  de- 
livery, but  here  there  was  not  even  a  constructive 
delivery  during  the  donor's  life. 

Gift  of  savings  bank  depiMt. 

The  authorities  prior  to  the  main  case  were  wel' 
settled  in  [accordance  with  the  minority  view  of 
Fauntleroy,  J.,  in  that  case,  that  a  gift  causa  mort- 
is of  money  in  a  savings  bank  may  be  made  by  de- 
livery of  the  savings  bank  book.  Ridden  v.  Thrall, 
11  L.  R.  A.  684, 125  N.  Y.  572;  Pierce  v.  Boston  Five 
Cents  Sav.  Bank,  129  Mass.  425,37  Am.  Rep.  871; 
Walsh  V.  Bowery  8a v.  Bank,  15  Daly,  408, 405;  Glynn 
V.  Seaman's  Fund  8av.  Bank,  9  N,  Y.  S.  R.  499; 
Camp's  App.  96  Conn.  88,  4  Am.  Rep.  89. 

And  a /m-Mf/ri  a  delivery  of  the  book  together 
with  an  assignment  is  sufficient  for  such  a  gift. 
Sheedy  v.  Roach,  124  Mass.  472,  26  Am.  Rep.  680. 

But  a  sufficient  delivery  of  such  a  book  is  not 
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made  for  a  gift  causa  mortis  by  mere  words  of  gift 
without  actually  delivering  the  book  although  it 
was  at  the  time  in  a  trunk  to  which  the  donee, 
who  was  the  donor*s  husband,  had  access  and  in 
which  he  also  kept  his  papers.  Dean  v.  Dean,  43 
Vt.  337. 

Other  instances. 

A  delivery  of  receipts  for  the  consideration 
money  of  the  purchase  of  annuities  was  held  in  an 
early  case  not  a  sufficient  delivery  for  a  gift  cau- 
sa mortis  of  such  annuities.  Ward  v.  Turner,  2 
Ves.  Sr.  481. 

But  the  delivery  of  an  absolute  assignment  in 
writing  of  shares  of  stock  in  a  corporation  is  suffi- 
cient tor  a  gift  causa  mortis  although  the  certifi- 
cates of  stock  are  not  delivered  and  the  transfer  is 
not  completed  on  tbe  books  of  the  corporation. 
Grymes  v.  Hone,  49  N.  Y.  17, 10  Am.  Rep.  330. 

And  the  delivery  of  an  attorney's  receipt  for  a 
bond  in  suit  and  which  was  filed  among  the  papers 
in  the  case  is  a  sufficient  delivery  of  the  bond  for 
the  purpose  of  a  gift  causa  mortis,  this  being  the 
best  possible  delivery.  Elam  v.  Keen,  4  Leigh,  333, 
26  Am.  Dec.  322. 

In  Ellis  v.  Secor,  31  Mich.  185, 18  Am.  Rep.  178,  a 
valid  gift  causa  mortis  of  securities  in  a  valiee  was 
held  to  be  made  by  writing  on  a  slate  by  the  bed- 
side of  the  donor  stating  that  she  wanted  the  donee 
to  take  possession  of  all  her  property  and  directing 
him  to  look  in  the  valise,  while  in  the  valise  with 
the  securities  was  an  envelope  directed  to  him  con- 
taining a  writing  which  authorized  him  to  take 
possession  of  the  effects  and  do  with  them  as  he 
saw  fit.  This  decision  touches  another  question 
not  entered  upon  in  this  note,  as  to  the  necessity 
of  any  delivery  to  sustain  a  gift  causa  mortis.  That 
question  will  be  taken  up  in  a  subsequent  note. 

Vor  notes  on  the  general  subject  of  gifts  caus^i 
wiorfte,  see  Ridden  v.  ThraU  (N.  Y.)  11  L.  R.  A.  684; 
Devol  V.  Dye  (Ind.)  7  L.  R.  A.  430;  Williams  v. 
Guile  (N.  Y.)  6  L.  R.  A.  366;  Drew  v.  Hagerty  (Me.) 
3  L.  R.  A.  230;  Walsh's  App.  iPa.)  1  L.  R.  A.  535. 
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said  bank.     Tbat  on  the  14th  day  of  January. 
1889,  the  couDty  court  of  Henrico  county,  on 
the  motion  of  the  heirs-at-Iaw  of  the  said  de- 
cedent, appointed   William  H.    Quarles    and 
Mann  S.  Quarles  curators  of  the  said  estate, 
who  immediately  qualified  as  such,  by  giving 
bond  in  the  penalty  of  $300,000,  and  entered 
upon  the  discharge  of  their  duties.     That  on 
the  20th  day  of  January,   1889,  said    Bettie 
Lewis,  along  with  her  husband,  filed  her  bill 
in  the  chancery  court  of  the  cit^  of  Richmond; 
against  the  aforesaid  curators,  m  which  she  sa- 
serted  that  said  William  A.  Thomas,  deceased, 
during  his  last  illness,  by  gift  causa  mcrtis, 
gave  her  the  keys  to  the  tin  box  in  the  vault 
of  the  Planters'    National   Bank,    above  de- 
scribed, and  with  them  all  the  property  con- 
tained therein.     That  be  gave  her  the  pass- 
book showing  the  status  oi  his  account  with 
said  Planters'  Bank  for  money  placed  on  de- 
posit therein,  and  with  it  gave  to  her  the  bal- 
ance on  deposit  to  his  credit  in  said   bank, 
amounting,  as  aforesaid,  to  some  $18,000;  and 
that  he  also  gave  to  her  several   negotiable 
notes,  aggregating  less  than  $1,000,  which  he 
had  with  him  at  his  residence  at  the  time  of 
his  last  illness.     That,  to  this  bill,  the  curators 
filed  their  joint  demurrer  and  answer,  denying 
the  claim  asserted  by  said  Bettie  Lewis;  deny- 
ing that  said  Thomas  had  attempted  during 
his  last  illness  to  make  a  gift  to  the  plaintifif  of 
said  property;  and  insisting  that  actual  posses- 
sion of  the  several  subjects  of  this  pretended 
donation  had  never  come  to  or  remained  with 
the  plaintiff;  and  that  no  possession,  either 
actual  or  constructive,   by  her,  at  the  joint 
residence  of  the  donor  and  donee,  could  ren- 
der valid  the  alleged  gift,  the  same  not  being 
evidenced  by  deed  or  will.     That  on  the  19th 
day  of  February,   1889,   petitioner.  Legh  R. 
Page,  was  appointed  administrator  of  the  es- 
tate of  said  William  A.  Thomas,  deceased,  by 
the  county  court  of  Henrico  county,  and,  is 
such,  he  filed  his  answer  to  the  bill  of  said 
Bettie  Lewis.     Before  the  assets  in  the  hands 
of  the  curators  aforesaid  could  be  turned  over 
to  petitioner,  the  chancery  court  of  the  city  of 
Richmond,  on  the  motion  of  Bettie  Lewis,  ap- 
pointed N.  W.  Bowe  andL  A.  Coke  receivers, 
to  take  char^  of  and  hold  of  all  the  aforesaid 
assets,  pendmg  a  decision  of  the  questions 
raised  by  the  suit  aforesaid.     After  the  ap- 
pointment of  the  aforesaid  receivers,  deposi- 
tions were  taken  by  both  plaintiff  and  defend- 
ants, and  the  case  made  ready  for  a  hearing  at 
the  June  term.  1890,  of  the  chancery  court 
The  cause  was  aruued,  elaborately  and  ex- 
haustively, before  tlie  Honorable  E.  H.  Pitz- 
hugh,  the  judge  of  the  said  court.    No  decree 
was,  however,  rendered  by  him,  he  having  un- 
expectedly and  suddenly  died  before  the  next 
term    of    his   court.     The  Honorable   W.  J. 
Leake  having  been  appointed  his  successor, 
the  cause  was  again  argued,  at  great  length, 
before  him;  and  on  the  8th  day  of  January, 
1891,  a  decree  was  pronounced  by  him,  sus- 
taining the  claim  of  the  said  Bettie  Lewis  (as 
preferred  in  her  bill)  to  all  the  personal  estate 
of  the  said  William  A.  Thomas,  deceased,  ex- 
cept the  sum  of  $18,000.  money  on  deposit  in 
the    Planters'    National    Bank,    which    was 
awarded  to  petitioner,  as  administrator  afore- 
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said.     From  this  decree  the  case  is  here  on 
appeal. 

The  question  raised  in  the  controversy,  and 
to  be  decided  by  this  court,  is,  What  consti- 
tutes a  valid  gift  mum  mortis  f  and  whether 
the  evidence  adduced  by  the  complainant 
comes  up  to  the  law's  requirements  to  estab- 
lish such  a  gift  by  the  decedent,  William  A. 
Thomas,  to  the  complainant  Bettie  Thomas 
Lewis,  by  and  through  the  facts  and  circum- 
stances detailed  in  the  bill  and  attested  by  the 
proofs.  It  is  essential  to  a  correct  and  just  es- 
timate of  the  facts  of  the  case,  as  disclosed  by 
the  record,  that  they  be  viewed  in  the  light  6i 
the  history  and  relations  of  the  parties  to  the 
controversy,  the  congruities  of  the  case,  and 
the  legal  weight  of  tlie  testimony. 

Bettie  Thomas  Lewis,  who,  before  her  mar- 
riage, was  Bettie  Thomas,  is  the  only  living 
child  of  the  late  William  A.  Thomas,  a  wealthy 
retired  merchant,  who,  at  the  age  of  70  years 
and  enfeebled  by  long  sickness,  departed  this 
life,  intestate,  on  the  4th  day  of  Januar^%  1889, 
at  his  residence,  in  or  near  to  the  city  of  Rich- 
mond, possessed  of  a  large  estate  of  both  real 
and  personal  property,  but  principally  person- 
alty. He  never  married,  but  cohabited  with 
a  woman  of  half  white  blood,  formerly  his 
slave,  in  the  county  of  Pittsylvania,  Va.,  by 
whom  he  was  the  father  of  two  daughters. 
Bettie,  and  an  older  sister,  Fannie,  who  mar- 
ried and  died,  soon  after  the  late  civil  war, 
without  issue.  Bettie,  85  years  of  age  when 
her  father  died,  and  Fannie  were  always  rec- 
ognized and  acknowledged  by  William  A. 
Thomas  as  his  children;  they  called  him 
father:  and  he  called  them  and  cherished  and 
lived  with  them  as  his  children.  The  death  of 
Fannie  was  a  great  grief  to  him;  and  after 
that  event,  his  whole  and  devoted  affection 
was  centered  upon  Bettie,  as  the  "  daughter 
of  his  heart  and  house,"  whom  he  loved 
"passing  well,"  and  from  whom  he  was  never 
thereafter  separated,  except  for  the  two  years 
that  he  sent  her  to  a  boarding  school.  Soon 
after  the  termination  of  the  late  war,  he  re- 
moved to  Richmond  to  engage  in  business,  and 
he  purchased  a  small  farm  just  outside  the 
city  limits  for  a  home  for  himself  and  Bettie; 
and  there  they  lived  together  for  more  than 
twenty  years;  she  presidmg  at  his  table  and 
over  his  household  affairs,  and  administering  to 
him  in  sickness  and  in  health,  nursing  and  car- 
ing for  him  with  the  constant  assiduities  of  a 
devoted  and  dutiful  daughter,  and  he  providing 
for  her  comfort  and  pleasure,  in  every  conceiv- 
able form  that  lavish  parental  love  and  large 
means  could  suggest.  He  built  the  house  in 
which  they  lived  for  her;  and,  according  to 
her  directions  he  planned  and  furnished  it. 
He  occupied  a  room  interconununicating  with 
Bettie's;  and,  during  his  long  and  languishing 
age,  enfeebled  by  sickness  and  suffering,  he 
preferred  and  tolerated  no  ministry  but  hers 
to  his  wants  and  his  weariness.  He  provided 
for  her  an  intelligent,  agreeable  female  living- 
companion  in  his  house  until  her  marriage  to 
John  H.  Lewis;  and,  for  many  years  previous 
and  up  to  his  death,  Fannie  Coles,  an  edu- 
cated, intellectual  woman, ~the  natural  and 
recognized  daughter  of  the  late  John  S.  Coles, 
of    Albemarle    county, — was  her    household 
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<.-ompaiuon,  friend, and  roommate.  He  ur^ed 
BetUe  to  make  a  trip  to  Europe  with  him;  and 
lor  eight  or  tea  summers,  next  before  bis  death, 
be  visited  Sarato^  Springs,  taking  with  him 
Bet  tie  and  Fannie  Coles:  and  there,  as  at  his 
own  home,  sittingand  eating  with  them  at  the 
same  table.  For  Bet  tie's  mother  be  provided  a 
home,  where,  for  a  time,  she  lived,  but  this  he 
sold;  and,  at  the  time  of  his  death,  she  lived 
at  his  bouse  with  Bettie,  though  the  proof  in 
the  record  is  that  he  did  not,  of  late  years  of 
bis  life,  cohabit  with  her.  William  A.  Thomas 
is  represented,  by  the  witnesses  of  the  appel- 
lant, as  a  man  honest,  just,  close  to  his  inter- 
est, unusually  prudent,  and  of  floe  business 
capacity,  simple  and  frugal  in  his  habits.  He 
is  described  by  the  witness  Dr.  JET.  McGuire, 
who  was  his  attending  physician,  chosen 
friend,  and  adviser,  as  ''a  peculiar  character, 
anyhow.  I  think,  too,  he  had  some  little 
superstition  about  making  bis  will.  I  think 
it  was  a  dislike,  that  belongs  to  a  great  many 
men,  to  provide  for  death  m  any  way."  This 
"peculiar  character,  anyhow,  cut  off  from 
society  by  the  kind  and  circumstance  of  his 
household  affinities,  lived,  isolated  in  his  own 
home,  almost  absolutely  without  social  recog- 
nition or  intercourse.  He  hud  a  few  business 
friends,  and  no  enemies.  He  had  no  relations 
of  legal  blood,  except  .some  collateral  kindred, 
who  had  never  visited  him,  in  health  or  in 
sickness,  and  whom  be  knew  of  only  by  the 
importunity  of  occasional  begging  letters;  of 
which  he  complained  as  an  annoyance,  saying: 
**  Here  is  a  begging  letter.  The  only  use  my 
relatives  have  K)r  me  is  to  get  all  out  of  me 
ihey  can:  but  if  they  expect  to  get  what  I  have 
when  T  die  they  will  be  mistaken."  Dr.  Mc- 
Guire says:  "From  some  things  he  said  to 
me,  I  don't  know  what,  I  had  an  idea  that  he 
did  not  like  his  relatives;  for  I  son;elimes  used 
these  facts  in  urging  him  to  make  his  will." 

Mr.  A.  Judson  Watkins,  an  adverse  witness 
(whose  acts  and   animus,  bearing  upon  this 
contest  over  William  A.  Thomas'  dying  dispo- 
sitions, will  be  the  subject  of  analysis  further 
on  in  this  opinion),  says:  ''1  had  a  conversation 
with  him  [Mr.  Thomas]  on  Wednesday  even- 
ing (he  died  on  Friday),  which  was  the  last  I 
had  of  about  an  hour's  duration.     I  had  frc- 
<)uently  talked  with  and  persuaded  him,  with 
all  the  power  that  was  in   me,  not  to  neg- 
lect further  providing  for  Bettie,  if  he  so  in- 
tended.    .     .     .     He^did  refer  to  Mr.  Haxall's 
will,  and  I  think  he  said,  in  course  of  conver- 
sation that  he  was  verv  feeble,  and  that  he 
wanted  to  see  me  especially  in  regard  to  mak- 
ing some  moneyed  arrangement.     And.  fur- 
thermore, I  thins  I  remarked  to  bim:    'If  you 
were  to  die  without  a  will,  the  lawyers  and 
others  [what  others?]  will  get  the  most  you 
have.'    He  followed  me  to  the  door,  and  said 
to  me,  '1  am  going  to  make  everything  all 
right.'"    He  did  die.  48  hours  after  that  in- 
terview without  a  will;  and,  whatever  may  be 
tbe  ultimate  issue  of  the  contest  made  by  "the 
others"  over  William  A.  Thomas'  large  estate, 
tbe  event  will  fully  verify  the  other  branch  of 
Mr.  Watkins'  warning  prediction.     Mrs.  Sarah 
Philips,  a  neigh  bor  who  lived  the  length  of  two 
city  squares  and  for  twenty-one  or  twenty  two 
leare  near  Mr.  Thomas,  and  who  had  been 
employed  by  him  to  teach  his  daughter  Bettie, 


and  who  says  that  she  saw  a  great  deal  of  both 
of  them,  often  and  intimately,  says:  ''I  never 
beard  him  refer  to  his  relations  but  once.  He 
said  that  he  had  lately  gotten  a  letter  from  one 
of  them;  that  he  knew  from  the  style  it  was 
written  in,  what  he  wanted,  and  that  was 
money:  that  he  never  answered  that  letter,  but 
rather  shoved  it  off  in  the  wastebasket;  that  he 
(Thomas)  had  had  to  look  out  for  himself  since 
he  was  very  yount;,  and  that  others  might  do 
the  same."  Mrs.  Mary  F.  Boyd,  a  near  neigh- 
bor and  intimate  of  Mr.  Thomas  and  his  fam- 
ily for  fifteen  years  before  bis  death,  whose 
husband,  as  a  merchant,  had  business  and  ner- 
sonal  relations  with  him,  says:  "I  heard  Mr. 
Thomas  say.  conversing  with  my  husband 
about  the  property,  '  Oh.  William,  I  have 
bought  all  my  relatives  off.'"  Mr.  Stephen 
B.  Hughes,  the  most  intimate  and  trusted 
friend  of  Mr.  Thomas,  says:  "I  have  known 
Mr.  Thomas  since  1850.  We  lived  together, 
in  the  same  store,  for  many  years,  occupied 
the  same  room  together,  and  were  partners  in 
business  for  about  three  years.  And  these 
friendly  relations  continued  up  to  the  time  of 
his  death."  This  witness,  with  very  much 
other  testimony  equally  important  in  its  bear- 
ing upon  the  relations  and  affection  existing 
between  Mr.  Thomas  and  his  daughter  Bettie. 
says  they  were  '*of  the  most  affectionate  nature, 
that  of  father  and  daughter.  I  have  been  pres- 
ent when  Mr.  Thomas  was  sick,  and  1  have 
seen  for  myself.  When  Thomas  was  sick,  he 
usually  sent  for  me.  I  was,  several  years  ago, 
sent  for  to  see  Mr.  Thomas.  I  found  Thomas, 
as  I  thought,  quite  sick,  and  I  asked  Thomas 
to  allow  me  to  send  him  a  trained  nurse;  and 
he  said,  *No.'  that  he  preferred  Bettie  to  any- 
body else.  It  was  during  that  sickness  that 
Thomas  first  told  me  that  Bettie  was  his  daugh- 
ter. It  was  during  that  spell  of  sickness  that 
Thomas  told  me,  at  his  death  Betiie  Lewis 
would  be  amply  provided  for.  Some  three  or 
four  summers  ago,  when  Mr.  Thomas  was 
making  his  arrancremcnts  to  go  to  Saratoga,  I 
told  him  that  I  dicl  not  think  he  ought  to  vent- 
ure so  far  from  home,  as  feeble  as  he  was, 
without  having  some  one  to  care  for  bim  that 
he  could  rely  on;  and  he  told  me  that  he  was 
going  to  take  Bettie  with  him;  that  he  would 
rely  on  her  sooner  than  any  one  else.  During 
his  last  spell  of  sickness  Mr.  Thomas  frequently 
told  me  of  her  kindness  and  attention,  and  be- 
lieved but  for  her  he  would  not  have  lived  to 
have  gotten  back  from  Saratoga.  Mr.  Thomas 
told  me  that  he  was  very  feeble;  his  appetite 
was  poor;  and  he  would  rather  be  there  with 
Bettie,  because  she  knew  better  how  to  care  for 
him  than  any  one  else.  He  got  me  to  go  and 
buy  a  trunk  for  her,  and  had  her  name  marked 
on  it."  After  stating  that  he  had  heard  Mr. 
Thomas  speak,  more  than  once,  of  his  inten- 
tion to  provide  amply  for  Bettie  at  his  death, 
he  said:  "She  was  the  only  one  I  ever  heard 
him  say  he  was  going  to  make  provision  for. 
Thomas  used  to  get  his  mail  at  our  store;  and 
I  have  heard  Thomas  remark,  'Here's  a  beg 
ging  letter,'  or  'Another  beejging  letter,'  and 
the  only  use  his  relations  had  for  him  was  to 
get  all  out  of  him  they  could;  but,  if  they  ex- 
pected to  get  what  he  had  when  he  died  that 
they  would  be  mistaken." 
Dannie  Coles,  who  was  the  bedroom  com- 
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panioD  of  bis  daughter  Bettie  and  an  inmate  of 
liis  home  and  confidence  for  many  years  pre- 
vious and  up  to  his  death,  says  that  she  never 
knew  any  of  his  relatives  to  be  at  his  house 
but  did  remember  his  handing  to  Bettie  a  beg- 
ging letter,  which  he  thought  he  had  put  in 
the  {Wastebasket  at  Drewry's,  but  afterwards 
found  a  part  of  it  in  his  pocket.  She  also  re- 
member^ another  begging  letter  (Exhibit  A.) 
as  to  which  she  says:  "I  have  heard  Mr. 
Thomas  tell  Bettie  about  this  letter,  and  he 
took  it  and  gave  it  to  her,  and  told  her  he  had 
nothing  to  send  them,  and  that  he  had  given 
them  all  he  expected  to  give  them,  long  years 
ago;  and  she  said,  'DonH  be  so  hard  on  the 
poor  thing;'  and  he  said  to  her,  'Bettie  if  I  left 
you  alone  you  and  I  would  both  go  to  the 
poorhouse  together,  because  there  is  no  end  to 
your  giving,  and  I  am  not  going  to  give  them 
a  cent.' " 

There  is  in  the  record  very  much  more  testi- 
mony, equally  strong,  exphcit,  unimpeached. 
and '  uncontradicted,  attesting  the  life-long, 
avowed  and  unwavering  solicitude  and  pur- 
pose of  this  isolated  old  man  to  nourish  ten- 
derly while  he  lived,  and  to  provide  for  am- 
ply at  his  death,  bis  devotf^d  and  faithful 
daughter  Bettie,  the  only  light  of  his  long  life, 
and  the  only  love  which  quickened  the  emo- 
tions of  his  introverted  and  self-centered  soul. 
There  is  no  particle  of  evidence — and  none 
could  be  adduced  by  the  appellant,  aided  by 
the  direction  of  able,  accomplished,  and  assid- 
uous counsel,  and  prompted  by  the  large  stake 
of  the  controversy — to  prove  that  William  A. 
Thomas  ever  declared  or  intimated  an  intention 
to  provide  for  any  of  his  collateral  kindred  at 
all,  much  less  to  allow  them  to  take  and  enjoy 
the  acquisitions  of  his  long  life  of  industry, 
thrift,  frugality  and  self-denial.  But  while  we 
are  asked  to  deny  judicial  credence  to  the  clear- 
est, the  most  consistent  and  convincing  testi- 
mony that  this  dying  and  devoted  father  did 
give,  with  all  due  and  legal  solemnities,  the 
larger  portion — not  all — of  his  property  to  his 
only  child  and  darlinff  daughter,  we  are  delib- 
erately invoked  to  infer  (without  the  slightest 
evidence  to  warrant  the  deduction,  and  in  dis- 
regard of  full,  incontrovertible  proof  to  the 
contrary)  that  it  was  William  A.  Thomas'  dy.- 
ing  design  to  leave  his  beloved  only  child  in 
destitution  and  disappointed  helplessness;  and 
to  devolve,  by  the  Statute  of  Distributions,  his 
whole  estate  upon  collateral  kindred,  with 
whom  he  had  no  intercourse,  and  for  whom 
he  cared  nothing, —  strangers,  absolutely,  to 
his  heart  and  his  home.  And  the  only  induce- 
ment urged  for  this  illogical  and  unwarranted 
inference  is  the  circumstance  that  Mr.  Thomas 
hud  the  portrait  of  B.  F.  Gravely,  who  had 
married  Mr.  Thomas'  cousin;  and  that  in  a 
letter  of  condolence,  dated  March  2,  1882,  in 
reply  to  a  letter  announcing  the  death  of  B.  F. 
Gravely,  he  expressed  kindly  regard,  and  asked 
Mr.  Gravely 's  son,  '*Can  I  do  anything  for  the 
family?"  The  inference  is  that  he  did,  then, 
give  them  aid;  and  to  this  he,doubtlcss,  had  ref- 
erence when  he  declared  (as  detailed  in  the  evi- 
dence of  Stephen  B.  Hughes,  Fannie  Coles, 
Mrs.  Boyd  and  sundry  others)  that  he  had 
given  to  them,  long  years  ago,  all  he  intended 
ever  to  give  them. 

We  have  given  this  unavoidably  long  nar- 
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rative  of  the  relations,  circumstances,  congrui- 
ties  and  situation  of  the  parlies  to  this  cause  to 
show  that  the  avowed  and  constant  object  of 
Mr.  Thomas'  life,  labor  and  love  was  solici- 
tude and  provision  for  his  daughter  Bettie; 
and  that  there  is  not  one  scintiUa  of  proof  in 
the  record  that,  through  all  the  years  of  his 
life,  and  in  all  the  references  he  ever  made  to 
his  intended  disposition  of  his  property,  he 
ever  had  in  his  heart  or  mind  a  purpose  to  pro- 
vide particularly  for  any  other  than  his  cher- 
ished child,  to  whom  he  was  bound  by  the 
strongest  ties  of  nature  and  affection;  to  whom 
he  owed  the  undivided  obligation  of  a  father; 
and  whose  whole  tenor  of  life,  as  shown  by 
the  record  in  Uiis  case,  from  her  birth  to  the 
moment  of  his  death,  was  an  unvarying  dem- 
onstration of  dutiful  devotion  and  tiliar  confi- 
dence and  affection.  During  the  long  years  of 
his  declining  health  and  "cold  gradations  of 
decay,"  there  was  no  planning  or  plotting  after 
property  in  her  heavy  heart;  but  reposing  in 
child-like  confidence  and  disinterested  trust  in 
the  love  of  her  father.  Dr.  McGuire  says  that, 
when  repeatedly  warned  and  advised  by  him 
(as  often  he  had  urged  upon  her  father,  on  all 
the  occasions  of  his  critical  illness),  that,  if  he 
should  die  without  a  will,  the  law  woiild  de- 
prive her  of  evervthing,  **8he  always  seemed 
rather  indifferent  about  it.  and  was  alivays 
more  concerned  about  his  health  than  his 
money." 

The  factum  of  the  gift  depends  mainly  upon 
the  testimony  of  Fanny  Coles,  detailing  the 
circumstances,  actions,  and  accompanyincr 
statements  of  Mr.  Thomas  during  the  period 
of  impending  dissolution:  and.  if  that  testi- 
mony be  credible,  consistent,  uncontradicted 
and  corroborated  by  concomitant  circum- 
stance, it  establishes,  by  legal  and  sufficient 
evidence,  the  gift,  as  a  valid  donation  mortiH 
causa,  by  Wilnam  A.  Thomas  to  the  claimant, 
his  daughter  Bettie  Lewis.  Her  testimony  is 
very  voluminous,  and  we  will  state  only  so 
much  of  it  as  is  necessary  to  the  conclusion. 
She  was  subjected'to  the  ordeal  of  488  searching 
questions  and  answers,  and  to  a  cross-examin- 
ation of  many  days,  by  a  powerful  array  of 
practiced,  skillful,  able  and  accomplished  coun- 
sel for  the  contestant, — a  fiery  furnace  of  trial 
and  a  labyrinth  of  entanglement,  through 
which  she  (nor  any  other  human  intelligence) 
could  not  have  passed  successfully  without  the 
panoply  of  conscious  truth  and  the  thread  of 
absolute  consistency.  Bettie  Lewis  went  upon 
the  witness  stand  and  offered  to  undergo  the 
same  process;  but  the  appellant  peremptorily 
refused  to  let  her  testify,  when  well  be  and  his 
astute  counsel  knew  that,  if  (argued  and 
insisted  now)  there  was  a  collusion  of  untruth 
and  fraud  between  Fanny  Coles  and  her,  all 
that  was  necessary  to  catch  and  convict  them 
was  to  let  them  both  testify.  On  Thursday, 
the  3d  day  of  January,  1889,  William  A. 
Thomas  was  taken  seriously  ill,  and  he  died 
in  the  early  part  of  the  night  of  Friday, — the 
next  day.  It  was  during  that  illness  that  he 
made  to  his  daughter  Bettie  the  gift  which  is 
the  subject  of  controversy  in  this  case,  and  to 
which  the  chancery  court  of  the  city  of  Rich 
raond,  upon  the  evidence  adduced,  has  sol- 
emnly adjudged  she  is  entitled  by  law. 

The  witness  Fannie  Coles  says:  /'Mr.  Thom- 
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ajs  called  Bettie  to  bis  bedside,  and  said,  'Bet  lie, 
I  am  a  very  sick  man,  I  do  not  know  what 
rosy  happen;'  and  he  said,  'Bettie  look  into 
my  pants'  pocket,  and  bring  me  my  keys,  my 
pebknives,  my  two  purses,  and  look  in  the  in- 
side of  my  vest  pocket,  and  bring  me  a  pack- 
age of  papers  tied  with  a  red  string.'  She 
brought  them  to  bis  bed  to  him,  and  be  said, 
'Bettie.  I  am  going  to  give  you  these  things  as 
yours. '  He  gave  her  the  keys  to  his  top  bureau 
drawer,  and  told  her  that  m  that  drawer  she 
would  find  two  notes  in  a  white  envelope;  to 
get  these  notes  out  of  the  drawer, — that  they 
were  hers.  Then  he  opened  a  small  black  purse 
and  took  out  a  small  package  of  white  tissue 
paper.  Out  of  this  paper  he  took  some  key  s,  and 
lie  said,  'Bettie,  here  are  the  keys  to  my  safe 
at  Drewry  &  Co's,  and  to  the  box  I  have  in 
the  vault  of  the  bank.'  He  says,  *  At  Drewry 
&  Go's,  in  the  safe,you  will  not  find  anything  of 
anv  great  value  but  whatever  you  find  in  that 
safe  you  can  have.  Now,  Bettie,  these  keys  that 
I  now  give  you  that  belong  to  the  box  in  the 
vault  at  the  bank  is  where  all  my  valuables 
are.  Whatever  you  find  in  that  box,  you  can 
have  as  yours;  and,  Bettie,  whatever  you  do, 
don't  let  any  one  get  these  keys  away  from 
you  on  any  pretense.  Swing  on  to  them  as 
you  would  your  life.'  Then  be  took  up  his 
pocketbook,  and  gave  it  to  her,  and  told  her  it 
had  no  great  amount  in  the  pocketbook,  but 
that  it  was  her's.  Then  he  took  up  the  pack- 
age of  papers  that  was  tied  with  a  red  strius:, 
and  he  said,  'Bettie,  in  this  package  you  will 
find  my  bank  book,  showing  you  how  much  I 
have  in  bank.  Whatever  it  calls  for,  you  can 
have  as  yours,  and  in  this  package  also  you 
will  find  some  notes.  They  will  be  money  for 
you;  you  can  have  them  also.  Bettie,  1  wish 
YOU  to  take  these  papers,  my  purses,  and  my 
Ivnives, — I  give  you  these  knives  also, — and 
pot  them  in  your  trunk.  I  don't  want  you  to 
put  them  in  m^  biureau.  but  put  them  between 
vour  clothes,  for  safe-keeping;  for,  Bettie,  you 
will  have  to  take  care  of  these  things  now.  I 
have  been  taking  care  of  them  all  these  years 
for  you,'" 

As  to  what  occurred  on  the  afternoon  of 
Friday,  the  next  day,  after  Mr.  Gilliam  left, 
the  witness  further  testified:  '  'I  went  up  stairs 
after  seeing  the  gentleman  (Mr.  Gilliam)  out, 
that  Dr.  McGuire  sent  up  and  knocked  at  Mr. 
Thomas'  door.  Mr.  Thomas  spoke,  and  said: 
'Come  in,  Fannie/  and  said,  "Take  a  seat.'  I 
•=aid,  *No,  sir;  I  thank  you.  I  don't  care 
about  sitting  down.'  He  said,  'Fannie,  take 
that  chair  there  by  the  table.'  I  said,  'No,  sir; 
1  don't  care  about  sitting  down.'  He  said. 
Take  that  seat:'  and  I  sat  down.  In  a  min- 
ute or  so  ft  servant  knocked  at  the  door,  and 
said,  'Miss  Bettie,  I  have  everything  all  ready 
for  you  now.'  Bettie  said  to  him,  'Father, 
won't  you  have  some  lunch  now?  It  Is  time 
you  were  eatim;  something,  as  the  doctor  said 
you  must  eat  all  you  can.'  She  turned  to  me 
and  said,  'Fannie,  go  down  stairs,  and  bring 
.*^methinff  nice  up  here  for  father's  lunch.' 
He  turned  to  me  and  said,  'Fannie,  keep  your 
seat  until  I  tell  you  to  go,'  and  he  said  to  Bet- 
tie. 'I  have  something  more  important  to  do 
than  to  eat  now.'  Then  be  said  to  Bettie, 
'Where  are  those  things  I  gave  you  hist  night?' 
and  be  said,  'I  hope  you  have  got  them  where 
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I  told  you  to  put  them,  safe  under  lock  and 
key.  Bettie  told  him,  'Yes,  sir;  she  had  ; 
they  were  safe.'  And  he  asked,  'Where  were 
they?'  and  she  told  him  they  were  safe.  And 
he  told  her  to  go  and  get  them,  and  bring  them 
to  him.  She  turned  to  get  them,  and  instead 
of  putting  them  in  her  truuk,  where  he  hud 
told  her  the  night  before,  she  had  dropped 
them  in  his  bureau  drawer.  And  he  got  very 
angry  with  her  for  putting  them  in  his  bureau 
drawer,  and  said  to  her,  'Look  here,  now,  B*;t- 
tie,  you  had  better  do  as  I  tell  yuu  about  these 
things  I  have  given  you,  for  your  very  life 
hangs  on  them,  and  the  bread  you  eat.'  Bet- 
tie brought  the  things,  and  laid  them  on  the 
table  in  front  of  him,  and  he  turned  to  her, 
and  he  said,  'Bettie,  where  is  that  while  en- 
velope with  those  two  notes*in  it;  get  it  out  of 
the  drawer,  and  hand  that  here  also.'  Then 
he  asked  her  and  said,  *Bettie,  where  is  vour 
trunk  at?'  She  said,  'In  my  room  behind  the 
door.'  He  said,  *Now,  Bettie,  I  want  you  to 
do  for  once  in  your  life  just  as  I  tell  you  about 
these  tbintrs.'  Then  he  took  the  |.ackage  of 
papers  with  the  red  string  round,  untied  it, 
and  he  said,  'Bettie,  I  want  to  show  these 
to  you,  and  show  you  the  importance  of  tak- 
ing care  of  them.  He  untied  the  envelo))e. 
and  took  out  his  bank  book,  and  he  says,  'Bet- 
tie, here  is  my  bank  book,  which  shows  you 
exactly  how  much  I  have  in  bank.  I  give  you 
this  book,  and  whatever  it  calls  for  you  will 
find  in  the  bank,  and  you  can  have  the  money.' 
Then  he  laid  the  bank  book  on  the  table,  and 
t(x>k  the  notes  out  of  the  large  envelope,  and 
he  says,  'Bettie,  here's  some  notes  which  will 
be  money  for  you  also.'  Then  he  picked  up 
that  white  envelope,  and  said,  'There  two  notes 
in  here  which  will  be  money  for  you  also.  1 
give  tbe^c  also.'  Then  he  laid  his  hands  on 
them,  and  said,  'Bettie,  these  are  yours,  and 
you  will  have  to  take  care  of  them.**^  Then  he 
picked  up  a  red  jwcketbook,  and  he  said,  'Bet- 
tie, here's  my  pocketbook.  You  will  find  h 
little  change  in  it.  Here,  take  it,  keep  it,  and 
take  good  care  of  it,' — and  laid  it  with  the  rest 
of  his  papers.  Then  he  picked  up  his  little 
black  purse,  and  he  says,  'Bettie,  what  I  am 
going  to  give  you  now  is  of  great  importance 
and  very  valuable.'  And  he  undid  this  little 
black  purse,  and  took  out  the  keys,  and  said, 
'Bettie,  these  kevs  belong  to  the  safe  at  Drew- 
ry &  Co's,  and  these  which  I  hold  in  my 
hand,'  he  says,  'belonji:  to  the  box  which  I 
have  in  the  vault  in  the  bank  wheie  all  my 
valuables  are.'  He  says,  'These  keys  open  the 
safe  at  Drewry  &  C-o's.  You  won't  find  any- 
thing of  any  great  value  in  this  safe,  but  what 
you  find  in  there  you  can  have, — it  is  yours.' 
He  then  handed  her  the  keys  of  the  safe,  and 
says.  'Now,  Bettie,  these  keys  1  now  give  you 
are  where  all  my  bonds,  deeds,  and  valuable 
papers  are*  He  said,  'Bettie,  these  keys  I 
want  you  to  swing  on  to  as  you  would  your 
life.  Don't  let  anybody  get  them  away  from 
you  on  any  pretense.  In  that  box,  Bettie>  in 
Ihe  vault  you  will  find  everything  valuable  I 
possess  in  this  world.  Whatever  you  find, 
Bettie,  you  can  have, — it  is  yours.'  Then  lie 
handed  her  those  keys,  and  handed  her  the 
purse,  and  told  her  to  be  very  careful  to  wrap 
those  keys  up  in  tissue  paper  as  she  found 
them.     Then  he  gave  her  his  penknives,  and 
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said  that  he  act  great  store  by  tbem,  and  told 
her  not  to  give  them  away  to'  anybody,  and  to 
be  careful  not  to  let  anybody  steal  tbem  from 
her.    Then  he  turned  and  tied  these  papers  all 
together.     He  took  the  two  purses,  and  slipped 
them    together   between  the  red  string,  and 
handed  them  to  Bettie  ;  and  I  was  sitting  by 
the  table,  as  I  first  told  you,  and  he  said  to 
her.  '  Bettie,  I  have  given  you  everything  I 
possessed  in  the  world.'    Then  he  said  to  me, 
'Fannie,  you  see  me  fi^ve  Bettie  the^^e  things?' 
I  said,  *  Yes,  sir.'    Then  he  said  to  her,  *  Set- 
tie,  you  will  have  these  things  to  take  care  of.' 
He  said,  'Bettie,  I  am  a  sick  man,  and  I  don't 
know  what  may  happen  to  me,   and  I  have 
been  taking  care  of  these  things  all  my  life  ; 
and,  Bettie,  you  know  how  careful  I  am  about 
my  papers  and  keys;  now  you  will  have  to  do 
the  same.'    He  said.  'Now,  B^'ttie,  I  want  you 
to  take  this  package  in  your  mom,  and  put  it 
in  your  own  trunk,  raise  your  underclothes  up, 
and  place  them  between  your  clothes.     Lock 
the  trunk,  and  bring  me  the  key  here.    Bettie. 
I  want  to  see  if  your  trunk  key  is  a  good  one.' 
He  took  the  two  keys  to  the  trunk,  and  looked 
at  them,  and  said.  *Ye8,  Bettie,  they  will  do; ' 
and  he  asked  her  had  she  strapped  the  trunk. 
She  told  him.  ^No,  she  locked  it; '  and  he  said 
to  her.  'Bettie,  are  you  crazy?'    She  said  'No,' 
that  she  thought  locking  the  trunk  was  suffi- 
cient; and  he  told  her  it  was  not  sufficient,  and 
to  go  back  and  strap  it  up;  that  he  had  given 
her  all  that  he  had  in  the  world,  and  that  if 
she  didn't  take  care  of  it  she  would  wind  up  In 
the  poorhouse.     Then  he  turned  to  me,  and 
asked  me  again,  and  said,  'Now,  Fannie,  you 
have  seen  me  give  Bettie  everything  I  possess 
in  thevirorld.'    Then  he  turned  to  me.  and 
told  me  that  I  could  go,  —that  he  was  through 
with  me.     And  Bettie  said  to  me,  'Fannie,  go 
down  stairs  to  the  storeroom,  and  get  a  bottle 
of  that  liquid  bread,  and  take  the  cork  out.  and 
brin^  me  a  glassful  up  h^re  for  father.'    I  got 
the  liquid  bread,  and  carried  it  up  (stairs,  and 
hand^  it  to  Bettie.     She  handed  it  to  her 
father.     He  took  a  sip  of  it,  and  turned  to  me, 
and  said  again  to  me,   'Fannie,  you  see  me 
give  Bettie  everything  I  possess  in  this  world, 
didn't  you?'    I  said.  'Yes,   sir;  I  did.'    And 
he  turned  to  me  and  said,  'Fannie.  rememl>er 
that  now.'    And  I  said,  'Yes,  sir.'    And  he 
told  her  to  take  special  care  of  the  trunk  keys; 
and,  whatever  she  did.  not  to  leave  the  trunk 
open,  and  let  any  one  steal  those  things  out  of 
there  that  he  had  given  her  ;  and  if  she  did, 
she  would  go  to  the  poorhouse  :  and  to  keep 
her  trunk  keys  on  her  person  day  and  night." 
After  the  conversation  last  detailed  by  the 
witness,  Thomas  became  much  worse  late  on 
Fnday  evening,  and  Dr.  McGuire  was  again 
sent    for.     He  arrived  at  eight  o'clock  that 
night,  and  left  a  little  after  eight.     Thomas 
grew  rapidly  worse  after  the  doctor  left,  and 
the  witness  Fannie  Coles  testifies  "that  Thomas 
called  Bettie  and  said  to  her,  'Ob,  Bettie,  lam 
a  mighty  sick  man,— sicker  than  you  have  any 
idea  about ;'  and  he  says.  'Bettie,  where  are 
those  things  I  have  given  you?'    She  says,  'In 
my  trunk,  safe.'    And  he  says,  'Bettie.  where 
are  your  trunk  keys?'    And  she  said  to  him. 
'I  have  got  them  in  my  bosom,  here.'    And  he 
said,  'That  is  right,  Bettie;  keep  your  keys  on 
your  person.'    And  he  says,  'Bettie,  make  sure 
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of  it  again:  I  have  given  you  everything  I  pos 
sess  in  this  world.'  He  says,  'Fannie,  you 
bear  me  give  tbem  to  Bettie  again,  don't  you?' 
I  said,  'Yes,  sir.'  He  says,  'Now,  Fannie,  re- 
member.' And  he  said,' 'Bettie,  1  am  sicker 
than  ever  I  was  in  my  life.'  And  Bettie  says, 
'I  shall  send  for  the  doctor.'  He  says,  'Oh, 
Bettie.  I  don't  think  he  can  do  much  good.' 
Then  he  turned  to  her,  and  he  says,  'Oh,  Bet- 
tie. remember,  now,  I  have  given  you  every- 
thing;' and  be  turned  over  and  complained  of 
a  severe  pain  in  his  side,  and  in  a  few  minutes 
he  was  dead." 

It  is  vehemently  charged  that  the  testimony 
of  Fannie  Coles,  as  to  the  factum  of  the  gift, 
is  false;  that  it  is  the  result  of  a  conspiracy 
with  Biettie  Lewis  to  defraud  the  legal  dis- 
tributees of  William  A.  Thomas;  that  no  such 
gift  as  she  testifies  to  was  ever  made.  The 
charge  is  easily  asserted;  but  law,  logic,  and  a 
decent  respect  for  human  nature  all  require 
clear  and  indubitable  proof  to  induce  judicial 
credence  to  such  an  atrocity.  Why  should 
this  witness  not  be  believed?  Why  should  a 
court  of  justice,  in  the  teeth  of  her  clear,  con- 
sistent, convincing  and  uncontradicted  testi- 
mony, gratuitously  brand  her  as  a  perjured 
conspirator  with  Bettie  Thomas  Lewis,  with- 
out a  particle  of  evidence,  of  either  an  uncon- 
tradicted or  credible  witness  or  a  circumstance, 
simply  because  William  A.  Thomas,  a  dying 
father,  with  many  years'  infallible  knowledge 
of  her  intelligence  and  integrity  had  called  up- 
on her,  with  his  expiring  breath,  to  witness 
and  attest  the  consiunmation  of  the  lifelong 
solicitude  of  his  heart,  and  his  constantly  de- 
clared purpose  to  provide  amply,  at  his  death, 
for  his  cherished  child,  and  in  a  legal  method, 
with  parental  piety,  shed  his  parting  benefice 
and  blessing  on  "a  duteous  daughters  head?" 
Her  statements  in  evidence  are  consistent 
throutrhout;  they  are  natural,  reasonable,  and 
most  probable,  in  themselves;  while  they  are 
corroborated  by  the  evidence  of  Dr.  McGuire, 
Stephen  B.  Hughes,  the  dying  declaration  of 
William  A.  Thomas  himself,  and  by  all  the 
concomitant  circumstances  of  the  res  gesta. 
She  is  wholly  unimpeached  in  any  of  the  ways 
known  to  the  law.  and  her  character  for  truth 
is  as  fair  as  that  of  any  other  witness  In  the 
cause.  She  is  the  daughter  of  a  wealthy  farm- 
er of  Albemarle  county,  and  her  mother  was  a 
colored  woman  of  mixed  blood.  She  resided 
with  her  father  in  his  house,  where  he  em- 
ployed white  persons  to  teach  her,  till  she  was 
sent,  at  the  age  of  thirteen  years,  to  the  nor- 
mal high  school  in  Richmond  for  several  years, 
when  she  became  a  teacher  in  the  public 
schools  of  Virginia  for  five  years  or  more,  un- 
til, her  health  failing,  she  became  the  chosen 
companion  of  Bettie  Lewis  in  her  father's 
house  for  many  years  previous  and  up  to  his 
death.  She  was  thirty  years  old  when  she  tes- 
tified, and  had  lived  in  Virginia  all  her  life; 
and  she  was  subjected  to  a  protracted  and  per- 
tinacious cross-examination,  which  reviewed, 
with  microscopic  and  relentless  scrutiny,  her 
whole  life,  and  which  disclosed  no  single  cir- 
cumstance affecting  her  moral  character  or  dis- 
crediting her  triple  armor  of  truth.  No  ma- 
terial statement  of  fact,  made  by  her  in  her 
testimony,  is  contradicted  by  any  other 
witness. '  It  is  strenuously  asserted  that  she  b 
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contradicted  by  Dr.  McGuire;  but  ibis  is  neither 
just  nor  true  in  fact.  She  Bays  tb at,  when  she 
went  to  Dr.  McOaire's  office  on  Friday  morning 
to  let  him  know  (as  be  bad  instructed  the 
night  before  should  be  done)  the  condition 
of  Mr.  Thomas,  the  doctor  inquired  of  her 
whether  Mr.  Thomas  had  made  any  will;  that 
she  told  him  he  had  not;  that  Mr.  Thomas  had 
giYen  Bertie  everything  the  night  before;  and 
that  Dr.  McGuire  replied,  "It  was  not  worth 
a  cent."  Dr.  McGuire  does  not  remember 
Fannie's  tfaen  telling  him  about  Thomas'  hav- 
ing given  bis  property  to  Bettie  the  night 
before;  but  he  says,  **The  .conversation  oe- 
tween  Fannie  and  myself  took  place  while  a 
ffood  many  patients  were  waiting  to  see  me. 
She  may  have  ptated  it,  though  I  am  entirely 
unable  to  recall  it.  My  memory  is  not  very 
perfect  about  such  things."  The  statement  of 
Fanuie  Coles  is  positive  as  to  what  was  said; 
while  Dr.  McGuire  merely  says  he  does  not  re- 
call it,  though  he  admits  that,  for  the  very 
sufHcient  reasons  be  gives,  her  statement  may 
be  true.  But  it  is  made  obviously  and  un- 
doubtedly true  by  what  Dr.  McGuire  then  im- 
mediately did  and  said.  Soon  after  Fannie 
Coles  left  his  office,  be  went  to  see  Mr.  Thomas, 
and  be  says:  "Bettie  told  me,  after  I  got  in 
the  house,  that  her  father  had  given  her  the 
keys,  his  bank  book,  and  papers,  as  far  as  I  can 
recollect.  I  think  she  tola  me  she  had  put 
them  in  the  top  bureau  drawer.  She  told  me 
he  had  given  tbem  to  her.  They  were  to  be 
hers.  I  told  her  they  were  not  worth  a  cent; 
that  unless  he  made  a  will  the  law  would  give 
her  nothing."  Dr.  McGuire  bad  never  con- 
ceived of  a  gift  mortis  causa,  and  therefore,  in 
hi!(  oft-expre&sed  solicitude  for  Mr.  Thomas  to 
provide  for  Bettie  bv  will,  he  told  Bettie,  as  he 
had  told  Fannie  Coles  in  his  office  but  an  hour 
or  two  before,  that  the  gift  to  Bettie  was  "not 
worth  a  cent,  and  that  unless  her  father  made 
a  will  the  law  would  give  her  nothing." 

Fannie  Coles  testified  before  Dr.  McGuire 
did.  and  she  is  corroborated  by  both  the  lan- 
guage and  substance  of  Dr.  McGu ire's  state- 
ment; and  even  if  this  were  not  so,  it  would  be 
Dr.  McGuire's  mere  failure  of  recollection, 
which  happens  daily  in  judicial  investigations 
without  giving  rise  to  a  suspicion  of  untruth- 
fulness in  the  witness.    Fannie   Coles*  testi- 
mony in  minute  detail  of  the  making  of  this 
dying  gift  of  his  property  by   William   A. 
Thomas  to  bis  daughter  Bettie  is  corroborated 
bj-  Dr.  McGuire's  statement  of  what  passed 
between  him  and  Mr.  Thomas  in  the  chamber 
of  death  within  an  hour  of  his  last  breath.     Dr. 
McOairc    had    in   his  mid -day  visit  to    Mr. 
Thomas,  on  Friday,  told  him  of  his  extreme 
illness,  and  for  the  last  time  of  often-repeated 
admonitions  to  him,  of  the  urgency  and  dul^' 
of  his  making  his  will  to  provide  against  his 
leaving  his  daughter  penniless,   and  to  the 
tender  meitHes  of  his  uncared-for  collateral 
kindred;  and  be  asked  Mr.  Thomas'  consent  to 
bis  sending  to  bim  a  lawyer  to  write  bis  will. 
According^,  he  bad  sent  Mr.  M.  M.  Gilliam 
out  in  the  early  afternoon  of  that  day.     Mr. 
Gilliam  stayed  orrly  a  few  minutes— 8  or  10— 
at  most,  and  left  the  premises.    Mr.  Thomas 
became  rapidly  and  alarmingly  worse,  and  Dr. 
McGuire  was  siinnnoned,  and  arrived  upon  the 
w«ne  at  about  8  o'clock  that  night,  and  left  a 
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few  minutes  thereafter,  leaving  directions  as  to 
what  was  to  be  done  for  Mr.  Thomas  that 
night.  He  states:  "After  that  was  finished, 
I  said  to  him,  'Has  Mr.  Gilliam  been  here?* 
•Yes,'  he  answered,  'that's  all  right,  doctor,' 
with  a  waive  of  bis  hand,  as  if  the  matter  was 
settled,  and  looked  to  me  as  if  he  expected  me 
to  approve  of  what  he  had  said.  I  said  to  him. 
*I  am  glad  you  have  done  it.  Tou  have  only 
done  justice.*  He  then  said,  'You  will  be  very 
well  satisfied,  or  perfectly  satisfied,  with  what 
I  have  done. ' "  What  had  this  dying,  devoted 
father  "done,"  to  repair  his  failure  to  convey 
the  valuable  city  lots  to  Dr.  McGuire  as  trustee 
for  his  daughter,  and  to  build  costly  houses 
thereon,  and  to  provide  for  her  by  will,  when, 
with  his  expiring  breath,  he  calmly  and  coolly 
assures  Dr.  McGuire's  iterated,  and  over  and 
over  again  reiterated,  anxiety  about  provision 
for  bis  daughter  Bettie,— "That's  all  right, 
doctor.  You  will  be  very  well  satisfied,  or 
perfectly  satisfied,  with  what  I  have  done.'* 
He  meant,  and  could  only  mean,  that  he  "had 
done*'  that  ample  provision  for  his  daughter 
that  he  always  assured  Dr.  McGuire  he  in- 
tended to  make,~not  by  will,  but  by  giving 
and  delivering  to  her,  on  his  deathbed,  the  bulk 
of  his  personal  property,  which  was  just  as 
effectual,  and  just  as  le^l,  as  a  will. 

It  is  argued  that  Mr.  Thomas  did  not  make 
the  ^Ift  mortis  eaiisa  of  his  property  to  his  child 
Bettie,  as  distinctly  and  in  con  trover  libly 
proved,  because  of  his  oft  and  emphatic  state- 
ment of  intention  to  provide  for  her  by  will; 
and  time  and  time  again,  it  is  argued  that,  in 
the  eight  or  ten  minutes  of  Mr.  Gilliam's 
presence,  with  him  alone,  in  the  death  cham- 
ber, only  a  brief  time  on  Friday  afternoon 
before  he  expired,  he  made  an  appointment 
with  Mr.  Gilliam  to  go  to  Mr.  Gilliam's  office 
the  next  day  to  have  his  will  written.  Aside 
from  the  utter  improbability,  not  to  say  impos- 
sibility, of  an  enfeebled  and  dying  old  man,  in 
the  country,  beyond  the  limits  of  the  city  of 
Richmond,  making  an  engagement  at  4  o'clock 
P.  M.  to  arise  from  what  proved  to  be  his 
deathbed  early  that  night,  and  to  come  into  the 
city  and  to  a  lawyer's  office  the  next  day,  there 
is  no  evidence  in  the  record  of  any  such  purpose 
or  possibility.  What  passed  between  Mr. 
Thomas  and  Mr.  Gilliam,  in  those  eight  or  ten 
minutes,  we  can  never  Judicially  know. 
Thomas  is  dead;  and  Mr.  Gilliam,  one  of  the 
counsel  for  appellant,  has  declined  to  testify  in 
this  case.  'Tbe  appellant,  by  his  cross-exam- 
ination, elicited  from  Dr.  MclGruire:  "I  think 
Mr.  Gilliam  told  me  a  short  time  afterwards 
that  Mr.  Thomas,  in  his  interview  with  him, 
said  there  were  some  papers  that  he  wanted  to 
get  hold  of.  then  out  of  reach,  and  that  he  had 
postponed  the  making  of  his  will  until  the  next 
day.  I  think  he  had  an  appointment  with  Mr. 
Gilliam  for  tbe  next  day.  I  think  Mr.  Gilliam 
said  this."  Both  this  question  and  answer  were 
objected  to  by  the  plaintiffs  as  illegal.  Mr. 
Gilliam*s  attitude,  of  tbe  Sphinx,  cannot  be 
operated,  as  hearsay  evidence  in  this  case,  by 
any  CBdipus,  however  respectable;  and,  how- 
soever important  or  interesting  Mr.  Gilliam's 
pregnancy  of  what  occurred  m  that  brief  in- 
terview with  the  dying  man  maybe,  he  cannot 
be  delivered  by  the  process  of  obstetrics,  un- 
known to  the  science  of  the  law.     If,  too,  the 
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field  of  conjecture  be  open,  it  is  the  most  rea- 
sonable supposition  that  if  Mr.  Thomas  did,  in 
fact,  want  his  will  written  the  next  day,  it  was 
only  for  the  purpose  of  devising  to  his  daugh- 
ter, in  addition  to  the  personal  property  he  had 
fiven  her,  his  valuable  real  estate,  wnich  be 
new  could  not  be  given  except  by  deed  or 
will.  While  no  witness  testifies  that  Thomas 
ever  said  that  he  intended  to  give  his  whole 
estate  to  his  daughter,  yet  he  frequently  de- 
clared his  purpose  to  provide  for  her  liberally, 
and  no  one  ever  heard  him  say  that  he  intended 
to  ffive  anything  to  anyone  else;  and  the  plain 
ana  positive  proof  is  that  he  did  not  intend  (but 
emphatically  asserted  to  the  contrary)  that  his 
collateral  kindred  should  have  any  part  of 
"what  he  had  at  his  death."  To  whom,  then, 
but  his  daughter,  must  he  have  intended  his 
property  to  go  at  his  death?  If  he  had  left  her 
his  whole  estate  by  a  will,  instead  of  the  larger 
part,  only,  by  donatio  mortis  causa,  all  just- 
minded  persons  would  have  said,  as  Dr. 
McGuire's  last  utterance  to  him,  **You  have 
only  done  justice." 

Mr.  Stepnen  B.  Hughes  testifies:  "I  was  at 
Thomas'  house  the  night  of  his  death.  I  asked 
Bettie  Lewis  where  Mr.  Thomas'  keys  were. 
She  said  that  she  had  them:  that  her  father  had 
given  them  to  her,  and  told  her  to  lock  them 
up;  that  they  were  hers,  and  not  to  give  them 
to  anybody.  I  heard  Fannie  Coles  say  that  she 
was  present  when  Mr.  Thomas  gave  Bettie 
Lewis  the  keys,  and  told  her  to  lock  them  up 
and  not  to  give  them  to  anybody,— that  they 
were  hers  (&ttie  Lewis',  I  mean),  and  took  me 
into  the  back  chamber,  and  showed  me  the 
trunk  that  they  were  locked  up  in."  And  this 
witness  says  that  this  fact,  together  with  what 
Mr.  Thomas  had  previously  told  him  were  his 
intentions  towards  Bettie,  were  his  reasons  for 
offering  to  deliver  to  Bettie  the  duplicate  set  of 
keys  which  be  held.  When  Bettie  Lewis  told 
Dr.  McGuire,  as  she  unquestionably  did  tell 
him,  on  Friday,  before  he  had  seen  Mr. 
Thomas,  and  just  as  he  was  about  to  enter  Mr. 
Thomas'  room,  that  her  father  had  made  the 
gift  to  her,  she  might  reasonably  have  known 
that  he  would  mention  it  to  her  father,  as  he 
was  urging  him  to  make  a  will;  and  it  is  im- 
possible to  believe,  without  contradicting  all 
human  experience,  that  she  would  ever  nave 
made  this  statement  to  Dr.  McGuire,  at  the 
time  and  under  the  circumstances,  if  it  had 
been  false  and  fabricated,  as  alleged.  Those 
declarations  of  Bettie  Lewis  and  Fannie  Coles, 
as  well  as  the  declaration  of  Bettie  Lewis  to 
Mr.  Hughes,  are  competent  evidence,  on  both 
of  two  srounds,— as  part  of  the  resgestm,  and 
as  the  declaration  of  a  party  in  possession,  and 
to  rebut  and  repel  the  inference  sought  to  be 
drawn  from  the  testimony  of  the  witness  for 
the  appellants,  Watkins,  as  to  the  silence  of 
Bettie  Lewis  in  respect  to  her  claim,  in  her  in- 
terview with  him  on  Monday  night  next  after 
Thomas  died.  It  is  insisted  that  her  silence  on 
that  occasion  as  to  any  gift  made  to  her  by  her 
father  was  equivalent  to  an  admisBion  that  none 
bad  been  made;  that  she  had  no  claim,  and 
pretended  to  none.  Shall  it  be,  in  a  court  of 
justice,  that  she  may  not  repel  this  inference 
by  the  testimony  of  Dr.  McGuire  and  Stephen 
B.  Hughes  that  she  had,  to  them,  on  prior  oc- 
casions, asserted  her  claim?    If  the  silence  of 
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Bettie  Lewis  as  to  the  gift,  in  her  conversation 
with  Watkins  on  Monday  ni^ht,  is  a  circum- 
stance prejudicial  to  her  claim,  what  is  the 
significance  of  the  assertion  of  her  claim  on 
Friday  night  before — the  night  that  Thomas 
died — to  Mr.  Hughes,  and  to  Dr.  McGuire  on 
Friday  morning,  while  Mr.  Thomas  was  yet 
living?  What  she  said  to  Mr.  Hughes  was  only 
in  reply  to  his  direct  inquiry  about  the  keys; 
and  Watkins  did  not  in  that  conversation,  on 
Monday  night,  ask  her  anything  about  the 
keys;  and  she  did  not  make  any  statement  to 
Watkins  then  about  the  gift,  because  (it  may 
have  been)  of  intuitive  distrust,  or  because  Dr. 
McGuire  had  told  her,  as  he  had  told  Fannie 
Coles,  that  the  gift  ''was  not  worth  a  cent." 
Dr.  McGuire  as  before  stated,  had  never  heard 
of  such  a  thing,  in  law,  as  a  gift  tnmtis  causa; 
and  she  relying  on  Dr.  McGuire's  opinion,  and 
not  then  having  consulted  any  lawyer  about  the 
matter,  there  was  no  occasion  for  her  to  men- 
tion the  gift  in  that  conversation  with  Watkins. 

Mr.  Thomas  was  buried  on  Sunday.  On  the 
night  of  Monday,  the  next  day,  Watkins  called 
to  see  Bettie,  and  he  says  that  she  did  not  then 
say  to  him  that  her  father  had  given  her  his 
money,  his  bank  book,  or  other  securities,  or 
the  key  to  his  box  in  the  bank  or  his  safe  at 
Drewry  <&  Co's,  and  that  she  did  then  say,  "as 
there  was  no  will,  she  supposed  that  all  she 
would  have  was  the  property  held  by  me  &s 
trustee,  and  that  she  wished  I  would  see  Mr. 
Gilliam  in  her  behalf."  This  statement,  if 
true,  has  already  been  explained  by  what  Dr. 
McGuire  and  others  had  so  impressively  told 
Bettie  Lewis  would  be  her  condition  if  her 
father  died  without  a  will;  but  is  it  not  man- 
ifestly impossible  for  Bettie  Lewis  to  have  af- 
firmed positively,  as  a  fact  in  her  knowledge, 
on  Monday  night,  that  Mr.  Thomas  had  left 
"no  will,  and  she  knew  it,"  when  then  there 
had  been  no  opening  or  examination  of  Mr. 
Thomas'  papers  or  places  of  safe  deposit ?  Dr. 
McGuire  says:  ' *Bettie  Lewis  certainly  did  not 
know  that  before  the  old  man's  death;  for  she 
and  Fannie  both  told  me  that  they  didn't  know 
whether  the  old  man  had  made  a  will  or  not, 
when  Mr.  Gilliam  was  there." 

Bettie  Lewis  has  been  peremptorily  denied 
the  privilege  of  testifying  in  this  case,  notwith- 
standing the  great  concern  she  has  at  stake;  and 
simple  Justice  demands  that  the  statements  of 
this  witness,  Watkins,  for  the  app^ellant, 
should  be  tested  by  all  the  touchstones  of 
truth, — probability  and  consistency,  which 
are  the  fixed  standards  of  evidence.  Out 
of  the  mouth  of  this  witness  himself  the 
records  show  that  he  involves  himself  in 
fiat  and  fiagrant  self  contradictions;  but,  first, 
his  attitude  and  animus  in  the  case  are  man- 
ifested by  his  interview  with  Bettie  Lewis 
on  Thursday  night,  next  following.  He  says: 
"I  told  Bettie  Lewis  that  I  bad  been  to 
see  3Ir.  Gilliam  for  her,  and  stated  the  case 
to  him  the  best  I  could;  and  he  said  it  was 
impossible  to  make  a  case  of  it,  and  that  be 
was  sorry  he  could  not  do  something  for  her. 
She  said  it  made  no  difference,  that  she  had 
employed  other  counsel,  viz.,  Judge  Waddill. 
Judge  Christian,  atd  Edgar  Allen.  She  then 
said  she  was  very  much  obliged  to  me  for  see- 
ing Mr.  Gilliam  for  her.  I  said  to  her,  I  bad 
nothing  but  her  interest  at  stake,  and  that  I 
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vould  be  j^lad  to  know  exactly   what  Mr. 
Thomas  said  to  her  in  bis  last  moments.     Fan- 
nie Coles,  who  was  sittine  near  by,  said :     *  Bet- 
tie,  Judge  Christian  told  you  not  to  talk  to 
anyone  on  the  subject.'    I  said,  'If  such  are 
your  instructions,  1  certainly  don't  want  to 
bear  anything  about  it.'"    By  this,  Mr.  Wat- 
kins'  own  version,  it  appears  that,  after  Bettie 
lie  wis  had  told  him  she  had  confided  her  case 
to  the  counsel  of  her  choice  he,  adroitly  and 
artfully  prefacing  his  question  with  the  pro- 
fef^sing  of  his  disinterested  solitude  for  her  in- 
terest at  stake,  asked  her  to  tell  him  "  exactly 
what  Mr.    Thomas  said   to  her  in    his    last 
moments."      The  object  of  this  attempt    is 
obvious  enough;  but  by  the  significance  of  Mr. 
Watkins'  attitude  in  this  case,  as  disclosed  by 
the  record,  it  is  made  perspicuously   plain. 
Fannie  Coles'  account  of  this  interview,  in 
rf;»ponse  to  the  287th  cross-question,  shows  that 
3Ir.  Watkins  used  importunity  and  expostula- 
lioQ  in  his  endeavor  to  induce  Bettie  Lewis  to  let 
him  ''know  exactly  what  Mr.  Thomas  said  to  her 
ID  his  last  moments,"  and  that  it  was  not  un- 
til, be  had  been  repeatedly  denied  and  thwarted 
iD  his  attempt  that  he  said,  (if  indeed,  he  said 
it  at  all,)  *"If  such   are  your  instructions.  I 
certainly  don't  want  to  hear  anything  about 
it."    Fannie  Coles  says:     "Mr.  Watkins  came 
out  there  one  night,  and  asked  Bettie  about  her 
father  giving  her  the  keys.     Her  reply  was  to 
him:    *Mr.  Watkins,  I  do  not  care  to  talk  on 
that  subject  at  all.'      Mr.  Watkins  turned  to 
me,  and  said:     ^  Fannie,  don't  you  think  Bet- 
tie ought  to  tell  me  all  about  the  keys,  for  I 
am  just  the  same  to  her  as  her  father?'    I  said: 
'  Mr.  Watkins,  I  don't  know  anything  about 
that.     She  has  her  lawyers,  and  she  ought  to 
do  as  they  told  her  to  dfo.'    And  Mr.  Watkins 
said:  *  Now.  Fannie,  you  know  there  is  nothiog 
in  the  world  that  I  would  not  do  for  Bettie.' 
1  said:    '  You  and  Bettie  can  suit  yourselves 
about  the  matter.     I  have  no  more  to  say.' 
Mr.  Watkins  again  asked  her.    She  said :    'Mr. 
Watkins,  I  do  not  care  to  talk  on  that  subject 
to-ni^ht.'      And    I    remember    now,   as  you 
mention  the  subject,  that  Mr.  Watkins  said  to 
her:    'Bettie,  I  only  came  out  here  to-night 
to  find  out  all  about  those  keys.' "    The  record 
^hows  that  this  witness,  who  professed  that  he 
had  nothing  but  Bettie  Lewis'  ihterest  in  view, 
and  who  had  promised  Mr.  Thomas  (as*  he  says) 
on  the  16th  day  of  February,  1878.  ••  I  will  do 
the  very  best  for  her  as  long  as  I  live,"  and 
who  undertook  to  see  Mr.  Gilliam  for  the  pur- 
pose of  stating  **  her  case  "  to  him,  and  of  see- 
iog  whether  he  "could  make  a  case  of  it," 
was,  a  day  or  two  after,  if  not  at  the  very 
time,  be  was  inviting  Bettie  Lewis'  confidence 
on  the  ground  of  his  fatherly  interest  in  and 
for  her,  actually  conferring  with  Mr.  Thomas' 
next  of  kin,  and  entertaining  a  proposition  to 
be  appointed  one  of  the  curators,  which  only 
failed  because  Mr.  Pace  (Page)  objected  to  go- 
ing bis  security,  and  that,  although  he  averred 
liis  iDtimate  knowledge  of  Mr.  Thomas'  affairs, 
yet  be  refused  to  tell  what  he  knew  when  re- 
<)U€8(ed  so  to  do  by  Bettie  Lewis'  counsel. 
And  this  witness,  (except  a  Mr.  Gravely,  who 
knows  DOtbing)  is   the  only  witness  who  has 
heea  found  to  defeat  the  fully  attested  claim 
of  Bettie  Lewis  to  her  father's  bounty.     He 
fixes  Monday  night,  next  after  Mr.  Thomas' 
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death,  as  the  date  he  was  out  at  Mr.  Thomas' 
house,  by  the  fact  that  he  went  there  to  see  an 
insurance  policy;  and  he  was  certain  he  saw 
the  policy  there  that  night,  and  he  swears  that 
he  is  certain  that  he  saw  Clay  Thomas  there 
that  same  evening.  Yet  he  swears  that  it  was 
on  Thursday  night  that  he  Iwent  to  see,  and 
did  see  and  examine,  the  policy,  and  that  it 
was  on  Thui*sday  night  that  he  first  saw  Clay 
Thomas  there.  This  is  the  unenviable  attitude 
of  this,  the  only  witness  to  support  the  contest 
of  Mr.  Thomas'  collateral  kindred,  and  to  de- 
feat his  dying  disposition  of  the  bulk  of  his 
personal  property. 

The  testimony  and  the  circumstances  relied 
on  by  the  appellant  to  show  that  no  such  gift 
was  made  by  Mr.  Thomas  as  sworn  to  by  Fan- 
nie Coles,  and  attested  by  corroborating  facts, 
do  not,  we  think,  furnish  a  sufficient  basis  for 
even  reasonable  conjecture;  much  less  to  assure 
the  guarded  discretion  of  a  court  of  justice. 
The  circumstance  that  there  is  but  one  direct 
witness  to  the  gift,  competent  to  testify,  (the 
appellant  declining  to  allow  the  donee  as  a 
witness  when  offered.)  does  not  affect  the 
validity  of  the  gift.  One  witness,  if  credible, 
is  sufiicient.  The  law  does  not  require  more 
than  one;  and  especially,  as  in  this  case,  when 
that  one  is  not  only  unimpeached,  but  corrob- 
orated. Nor  does*  the  maprnitude  of  the  gift 
affect  its  validity.  It  may  extend  to  the  whole 
of  the  donor's  p(>rsonal  estate.  The  law  fixes 
no  limit.  In  the  case  of  Lhiffldd  v.  Ehtes,  1 
Bligh,  N.  S.  497,  the  gift  raum  mortis  was  of 
the  value  of  $165,000.  In  Hatch  v.  Atkinson, 
56  Me.  327,  96  Am.  Dec.  464;  the  court  says: 
"The  common  law  does  not  require  the  gift 
to  be  executed  in  the  presence  of  any  stated 
number  of  witnesses;  nor  does  it  limit  the 
amount  of  the  property  that  may  thus  be  dis- 
posed of."  Ward  v.  Tnrner,  1  W^hite  &  T. 
Lead.  Cas.  Eq.  pt.  2.  p.  1251,  not^;  2  Schouler, 
Pers.  Prop.  132-136. 

The  fartiim  of  the  gift  in  this  case  bein;:: 
clearly  and  conclusively  proved,  as  we  think 
it  indisputably  has  been,  it  only  remains 
to  state  the  law,  and  apply  it  to  the  facts 
proved.  They  show  all  the  essential  attributes 
or  constituent  elements  of  a  donatio  mortis 
raiisa,  as  defined  by  the  law,  and  established 
by  the  course  of  adjudication.  The  gift  was 
made  in  periculo  mortis,  under  the  apprehen- 
sion of  death  as  imminent;  and  it  was  of  per 
sonal  property,  such  as,  under  the  law.  may 
be  the  subject  of  a  gift  mortis  causa.  Posses- 
sion of  delivery  was  made  at  the  time  of  the 
gift;  and  the  donor  died  of  that  illness  in  a 
fewihours  after  the  making  of  the  gift.  Thus 
the  gift,  inchoate,  conditional,  and  defeasible 
when  made,  became  absolute  at  the  donor's 
death.  Delivery  is  essential.  It  may  be  either 
actual,  by  manual  tradition  of  the  subject  of 
the  gift,  or  constructive,  by  delivery  of  the 
means  of  obtaining  possession.  Constructive 
delivery  is  always  sutficient  when  actual, 
manual  delivery  is  either  impracticable  or  in- 
convenient. The  contents  of  a  warehouse, 
trunk,  box,  or  other  depository  may  be  suf 
ficiently  delivered  by  delivery  of  the  key  of  the 
receptacle.  Jones  v.  -&%,  Prec.  in  Ch.  300; 
Ward  V.  Turner,  2  Ves.  8r.  431;  1  White  &  T. 
Lead.  Cas.  Eq.  1205;  Jones  v.  Brown,  84  N. 
H.  445;  Cofyper  v.  Burr,  45  Barb.  10;  PenfiHd 
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V.  Thayer,  2  E.  D.  Smith,  305;  Westerlo  v. 
DeioitU  36  N.  Y.  341,  98  Am.  Dec.  517;  Ellia 
V.  8ecx>r,  31  Mich.llSS,  18  Am.  Rep.  178;  Hille- 
brant  v.  Bretoer,  6  Tex.  45,  55  Am.  Dec.  757; 
Elam  V.  Keen,  4  Leigh,  888,  26  Am.  Dec.  822; 
Stephenson  v.  King,  81  Ky.  425,  50  Am.  Rep. 
173;  Lee  v.  Bonk,  11  Gratt.  182. 

Many  cases  were  cited  by  the  appellant.  In 
some  of  them  it  did  not  appear  that  there  was 
any  intention  to  give,  while  in  others  the  de- 
livery of  possession  was  not  complete;  the 
donor  intentionally  retaining  control  or  do- 
minion. In  the  cases  of  Miller  v.  Jeffreys,  4 
Gratt.  472;  Urns  v.  Momh,  84  Va.  781;  Yancey 
V.  FieUJ,  85  Va.  756;  Rawe  v.  Marchant,  86 
Va.  177, — there  was  no  delivery  whatever, 
either  actual  or  constructive.  The  delivery  of 
the  keys  to  Bettie  Lewis,  with  words  of  gift, 
by  her  father  upon  his  deathbed,  invested  her 
with  the  same  means  of  obtaining  possession 
that  Thomas  had,  and  made  her  the  owner, 
with  title  defeasible  only  by  recovery  or  revoca- 
tion of  the  donor,  or  by  a  deficiency  of  assets 
to  pay  creditors:  .and  the  mere  existence  in 
Stephen  B.  Hughes'  hands  of  a  duplicate  set 
of  keys,  for  precaution  against  loss  or  accident, 
which  he  had  no  right  or  authority  to  use,  did 
not  impair  the  validity  of  the  gift  which  he 
did  make  to  his  daughter  in  his  last  moments, 
in  the  most  unqualified  manner;  and  being 
thus  invested  with  lawful  ownership,  the  law, 
in  case  of  refusal  by  the  officers  of  the  bank, 
would  open  the  doors  to  her.  It  is  contended 
that  the  gilt  was  testamentarv,  because  of  the 
words  in  the  affidavits  of  Bettie  Lewis  and 
Fannie  Coles, — "were  hers  in  case  of  his 
death;"  '*  to  be  hers  in  case  of  his  death." 
The  affidavits  were  prepared  by  counsel  and 
certified  by  the  notary  as  a  predication  for  the 
appointment  of  receivers,  and  they  wei-e  not 
intended,  and  could  not  be  regarded,  as  evi- 
dence; and  they  do  not  purport  to  give  the 
language  of  the  affiants,  nor  to  state  the  lan- 
guage and  actions,  in  detail,  of  Mr.  Thomas  in 
makmg  the  gift.  But  even  if  Mr.  Thomas  bad 
used  the  very  words,  '*  to  be  hers  in  case  of  his 
death,"  it  would  have  been  but  expressing  in 
terms  the  very  definition,  substance,  and  form 
of  a  gift  mortis  causa,  as  given  by  all  the  law- 
writers  and  adjudged  cases, — that  it  is  con- 
ditional, defeasible,  not  to  be  absolute  and 
irrevocable  unless  and  until  the  death  of  the 
donor  from  the  impending  peril,  under  the 
appi-ehension  of  which  the  gift  was  made. 
Bouvier,  Law  Diet.  '*  Donatio  mortis  causa;  " 
1  Abbott,  Law  Diet.  402;  2  Jacobs,  Law  Diet. 
807;  3  Pom.  Eq.  Jur.  §  1146;  2Schouler,  Pers. 
Prop.  2d  ed.  chap.  5,  §  185;  Parish  v.  Stone, 
14  Pick.  198,  25  Am.  Dec.  378;  Orom-  v. 
Grover,  24  Pick.  261,  35  Am.  Dec.  819;  Gano 
v.  Fisk,  43  Ohio  St.  462,  54  Am.  Rep.  819; 
Taylor  v.  Henry,  48  Md.  550, 30  Am.  Rep.  486. 

The  cases  in  which  gifts  made  in  similar 
and  identical  language  by  d^ing  donors  have 
been  held  to  be  valid  donations  mortis  cav-sa 
are  numerous;  the  principle  being  that  the  ex- 
pression, *' In  case  of  my  death  it  is  yours," 
or  like  words,  do  not  olf  themselves  make  a 
testamentary  disposition,  but  merely  express 
the  condition  which  the  law  annexes  to  every 
donation  mortis  causa.  SneU^row  v.  Baily,  8 
Atk.  214;  English  notes  to  Ward  v.  Turner,  1 
White  &  T.  Lead.  Cas.  Eq.  1222;  Ashbrook  v. 
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Ryon,  3  Bush,  228,  92  Am.  Dec.  481;  Orytfifs 
V.  Hone,  49  N.  Y,  17,  10  Am.  Rep.  318. 

In  the  case  of  Sterling  v.  Wiikinwn,  83  Va. 
791.  the  gift  was  made  more  than  three  years 
before  the  donor  died,  and  was  not  made  in 
view  of  death  impending;  and  the  donor 
actually  did  retain  and  exercise  control  over 
the  subject  of  the  gift  by  disposing  of  so  many 
of  the  bonds  as  were  necessary  to  idemnify  his 
indorsers.  In  the  case  of  Basket  ▼.  HasscU, 
107  U.  8.  602,  27  L.  ed.  500,  the  decision 
turned  alone  on  the  construction  and  le^al 
eSect  of  the  indorsement  upon  the  certificate 
by  the  donor:  *'Pay  to  Martin  Basket; 
.  .  .  no  one  else;  then  not  until  my  death." 
This  was  held  to  be  a  testamentary  disposition; 
but  in  the  opinion  of  the  court,  Mr,  Justice 
Matthews  says:  ''  The  certificate  was  payable 
on  demand;  and  it  is  unquestionable  that  a 
delivery  of  it  to  the  donee  with  an  indorsement 
in  blank,  or  a  special  indorsement  to  the  donee, 
or  without  indorsement,  would  have  trans- 
ferred the  whole  title  and  interest  of  the  donor 
in  the  fund  represented  by  it,  and  might  have 
been  valid  as  a  donatio  mortis  causa." 

It  is  contended  that  the  gift  by  Thomas,  in 
this  case,  was  invalid  t>ecause  it  comprised  the 
bulk  of  his  estate.  The  jus  dtsponendi  is  the 
essential  value  and  element  of  property,  and 
the  exercise  of  that  right  is  commended  in  the 
beatitude,  **  It  is  more  blessed  to  give  than  to 
receive."  By  the  law  of  Virginia  a  person 
may  make  a  dying  disposition  of  all  of  his 
personal  propertj',  donatio  mortis  causa;  and 
there  is  no  limit  as  to  the  extent  of  the  gift,— 
whatever  of  the  whole  or  of  the  part, — inter 
vivos  or  donatio  mortis  causa.  Such  limitatiou 
can  only  be  by  express  legislation,  and  the 
courts  are  invested  with  no  such  function. 
The  Roman  or  civil  law  of  donationes  mortis 
causa  did  recognize  the  limitation  or  restric- 
tion; but  the  common  law  does  not  limit  the 
amount,  absolute  or  comparative,  of  the  per- 
sonal estate  which  may  thus  be  dispoaex]  of. 
Michener  v.  Dale,  23  Pa.  59;  Seahright  v.  Sea- 
bright,  28  W.  Va.  481;  Hatch  v.  Atkinson,  56 
Me.  327,  96  Am.  Dec.  464;  White  &  T.  Lead, 
Cas.  Eq.  pt.  2,  p.  1251;  2  Schouler.  Pers. 
Prop.  132-136. 

It  is  eontenc^ed  that  the  gift  in  this  case 
comes  within  the  operation  of  section  2414 
of  the  Code  of  Virginia;  and  as  the  donor 
and  donee  resided  together  at  the  time  of 
the  gift,  possession  by  the  donee  at  the 
common  place  of  residence  was  not  aufli- 
cient,  and  for  that  reason  the  gift  must  fail. 
The  section  is:  "No  gift  of  any  goods  or 
chattels  shall  be  valid  unless  by  deed  or  will, 
or  unless  actual  possession  shall  have  come  to 
and  remained  with  the  donee,  or  some  person 
claiming  under  him.  If  the  donor  and  donee 
reside  tocether  at  the  time  of  the  gift,  posses- 
sion at  the  place  of  their  residence  shall  not  be 
a  sufficient  possession,  within  the  meaning  of 
this  section."  In  the  construction  of  statutes 
the  general  rule  is  that  the  words  used  in  the 
statute  are  to  be  construed  according  to  their 
natural  and  ordinary,  popular  and  accepteil, 
use  and  meaning,  unless  it  plainly  appear  that 
it  was  intended  by  the  Legislature  to  give  to 
them  a  different,  special,  and  extraordinary 
meaning.  All  the  law-writers  use  the  simple 
term  *'gift,"  when  used  without  qualification. 
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to  express  the  * 'ordinary  pift"  or  "simple  gift" 
which  transfers  an  absolute  and  irrevocable 
title  to  the  donee,  as  contradistinguished  from 
the  extraordinary  and  technical  gift  mortis 
eauM,  which  is  made  under  the  apprehension 
of  impending  death,  and  transfers  onl^  a  con- 
ditional, defeasible,  and  revocable  interest. 
The  peculiar  gift  mortis  causa  is  always  desig- 
nated by  its  special,  technical  name;  and  it  is 
never  understood  or  intended  to  be  embraced 
or  expressed  by  the  term  "gift,"  merely.  A 
gift  mortis  causa  is  a  very  different  thing  from 
a  '*gift,"  in  many  essential  particulars.  2 
Kent,  Com.  lecture  38;  2  Schouler,  Pers.  Prop. 
2d  ed.  ^  64.  The  policy  of  the  section  (2414) 
originated  in  1757,  and  again  in  1758  and  in 
1787,  in  the  Revised  Code  of  1819,  in  the  Code 
of  1849  and  in  the  Code  of  1887;  and  in  none 
of  these  enactments  is  the  special,  peculiar, 
and  distinctive  technical  descriptive  phrase, 
**gifts  mortis  causa"  to  be  found.  The  mis- 
chief intended  to  be  guarded  against  in  the 
policy  of  the  statute  was  as  to  gifts  inter  vivos; 
and  until  1849  it  was  applicable  only  to  gifts  of 
slaves.  Then  it  was  made  to  embrace  all 
''goods  and  chattels;" but  it  would  violate  both 
reason  and  analogy  to  hold  that  in  its  new,  any 
more  than  in  its  ancient,  form,  it  would  em- 
brace gifts  mortis  causa.  It  is  an  established 
rule  of  construction  that  the  existing  law  is  not 
intended  to  be  changed  unless  such  intention 
plainly  appear;  and  the  inference  is  irresist- 
ible that  the  Legislature  did  not  intend  to  abro- 
gate the  common  law  of  donatio  mortis  causa, 
without  having  expressly,  and  by  proper 
descriptive  legal  language,  said  so.  Paramore 
v.  Taylor,  11  Gratt.  242,  243;  Wenonah  S.  B. 
(honers  v.  Bragdon,  21  Gratt.  695:  Durham  v. 
Dunkly,  6  Rand.  (Va.)  139.  The  disposition 
of  personal  property  by  donatio  mortis  causa 
has  been  a  principle  and  practice  of  the  com- 
mon law,  both  in  England  and  in  the  states  of 
this  Union,  for  centuries  past;  and  although, 
since  the  day  of  Lord  Hardwicke,  there  have 
been  extrajudicial  utterances  in  deprecation  of 
it,  it  is  to-day  a  fixed  principle  of  enlightened 
jurisprudence  in  all  civilized  countries.  It  is 
the  imperative  function  of  the  courts  to  inter- 
pret and  operate  the  law  as  it  is,  not  as  they 
may  tbink  it  ought  to  be. 

tn  the  able  and  elaborate  opinion  of  Judge 
Leake,  filed  with  the  record  in  this  case,  be  de- 
cided (saying  ''but  certainly  not  without 
doubts,"  "the  question  to  my  "mind  is  a  very 
doubtful  one")  that  the  gift  by  Mr.  Thomas  of 
his  bank  book,  showing  the  amount  of  his  de- 
posits in  the  Planters'  National  Bank,  was  in- 
effectual in  law  as  a  donatio  mortis  causa  of  the 
money  to  his  credit  in  the  said  bank;  and  be 
decreed  accordingly.  In  this,  I  am  of  the 
opinion  the  decree  under  review  is  erroneous, 
and  that  it  should  be,  under  the  rule,  in  this 
particular,  corrected  in  favor  of  the  appellees, 
and  in  all  other  respects  affirmed,  but  the  ma- 
jority of  the  court  think  the  decree  is  wholly 
right,  and  that  it  must  be  affirmed  as  it  is. 
Every  species  of  personal  property — in  its 
largest  sense— capable  of  delivery,  actual  or 
constructive,  may  be  the  subject  of  a  valid  gift 
mortis  causa,  including  money,  bank  notes, 
stocks,  bonds,  notes,  due  bills,  certificates  of 
deposit,  and  any  other  written  evidence  of  debt. 
I^e  V.  Book,  11   Gratt.  182,  and  cases  there 
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cited;  Elam  v.  ifeen,  4Leigh,  333, 26  Am.  Dec. 
322;  1  White  &  T.  Lead.  Cas.  Eq.  1205;  Dttf- 
field  V.  Elwes,  1  Bligh,  N.  8.  497;    6r<ycer  v. 
Orover,  24  Pick.  2&,  35  Am.  Dec.   319.     In 
the  case  of  Coleman  v.  Parker,  114  Mass.  33,  it 
is  said:     "This  term    'delivery'  is  not  to  be 
taken  in  such  a  narrow  sense  as  to  iniport  that 
the  chattel  or  property  is  to  go  literally  into 
the  hands  of  the  recipient,  and  to  be  carried 
away.    There  are  many  articles  which  might 
be  made  the  subjects  of  a  donation  mortis  causa, 
in  which  a  manual  delivery  of  that  kind  might 
be  inconvenient  or  impracticable.     We  have 
no  doubt  that  a  trunk,  with  its  contents,  might 
be  effectually  given  and  delivered  in  such  a 
case  by  a  delivery  of  the  key.      .     .     ."    In 
the  case  of  Cooper  v.  Burr,  45  Barb.  9,  it  is 
said:     "The  situation,  relation,  and  circum- 
stances of  the  parties,  and  of  the  subject  of  the 
gift,  may  be  taken  into  consideration  in  deter- 
mining the  intent  to  give,  and  the  fact  as  to 
delivery.     A  total  exclusion  of  the  power  or 
means  of  resuming  possession  by  the  donor  is 
not  necessary."     lu^  Elam  v.  Keen,  4  Leiffh, 
335,  26  Am.  Dec.  822,  Judge  Carr  said:  "There 
are  many  things  of    which    actual,   manual 
tradition  cannot   be  made,  either  from  their 
nature  or  their  situation  at  the  time.     It  is  not 
the  intention  of  the  law  to  take  from  the  owner 
the  power  of  giving  these.     It  merely  requires 
that  he  shall  do  what  under  the  circumstances 
will  in  reason  be  considered  equivalent  to  an 
actual  delivery."    In  Hatch  v.  Atkinson,  56 
Me.  324,  96  Am.  Dec.  464,  the  court  said  that 
delivery  must  be  as  complete  "as  the  nature  of 
the  property  would  admit  of."    See  Wing  v. 
Mercluint,  57  Me.  888;  Dole  v.  Lincoln,  31  Me. 
422;  Hillebrant  v.  Breioer,  6  Tex.  45,  55  Am. 
Dec.  757;   Noble y.  8mith,2  Johns.  52,  3  Am. 
Dec.  399;  Jones  v.  Brown,  34  N.  H.  445;  Marnh 
V.  Fuller,\%  N.  H.  360.    In  Stephenson  v.  King, 
81  Ky.  425,  50  Am.  Rep.  173,  the  court,  refer- 
ring to  the  case  of  AjaJilytook  v.  Ryon,  as  to  the 
bank  book,   says:     "What  evidence  the  pass- 
book contains  of  the  deposit  in  that  case  does 
not  appear.     If  an  ordinary  passbook,  (and  it 
must  be  so  inferred,)  it  was  an   acknowledg- 
ment by  the  bank  that  the  donor  had  to  his 
credit  in   the  bank  that  much  money;    and 
when  actually  delivered,  we  cannot  see  why  it 
did  not  pass  the  right. "    Suppose  Mr.  Thomas, 
iustead  of  having  certificates  of  deposits  made 
and  entered  by  the  bank  in  his  bank  book,  had 
taken  a  separate  receipt  or  certificate  of  deposit 
for  each  deposit    at  the  time  it  was  made. 
Wovdd  not  the  delivery,  with  words  of  gift  of 
each  one,  of  such   receipts  or  certificates  of 
deposit  have  been  as  effectual  in  law  to  pass 
the  title  to  his  money  in  bank  as  the  delivery 
of  the  letter  in  Stephenson  v.  King,  or  the  at- 
torney's receipt  for  claims  in  his  hands  for  col- 
lection in  Elam  v.  Keen?    Mr.  Thomas*  bank- 
book  had  just  been  written  up  or  balanced  by 
the  bank  and  it  showed  on  its  face  the  bal- 
ance due  to  him  by  the  bank.    It  was  the 
bank's  acknowledgment  of  indebtedness    to 
Thomas,  and  the  only  voucher  or  evidence 
which  he  had,  upon  which  the  law  implies  a 
promise  to  pay;  and  it  was  transferable  by  de- 
livery without  writing,  like  any  other  chose  in 
action.     It  passed  the  equitable  title,  and  tlitic 
is  sufficient.     The  "beneficial  owner"  of  any 
chose  in  action  may  sue  upon   it  in  bis  own 
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name.  Va.  Code  1887,  §  2860.  There  is  a 
difference  between  a  savings  bank  pass-book 
and  an  ordinary  bank  book,  in  that  by  a  special 
method  and  agreement,  on  the  mere  presenta- 
tion of  the  savings  bank  pass-book,  the  bank 
will  pay,  but  this  is  the  mere  special  mode  of 
dealing  agreed  on  by  the  parties  in  that  case; 
and,  though  the  bank  would  have  the  right  to 
require  evidence  to  satisfy  it  that  Mr.  Thomas 
had  duly  delivered,  with  words  of  ^ft  suffi- 
cient in  law  to  transfer  his  title  to  his  money 
in  the  bank  to  bis  donee,  Bettie  Lewis,  his 
daughter,  yet  that  would  not,  any  more  than  in 
the  case  of  the  keys,  affect  her  title  and  right 
to  demand  the  money,  which  the  law  would 
enforce. 

This  case  was  first  argued  before  Chaiicellor 
Fitzhugh,  and  submitted  for  his  decision;  but 
he  died  in  a  few  days,  leaving  nothing  to  show 
what  conclusion  he  would  have  reached  upon 
the  facts.  He  had  (as  it  appears  by  what  is 
stated  in  the  petition  for  appeal)  noted  down  a 
few  platitudes  or  propositions  of  law,  which 
(no  more  than  if  he  had  copied  the  Decalogue) 
do  not  afford  the  slightest  clue  as  to  what  he 
would  have  decreed  upon  the  facts  under  the 
law. 

We  have  *?iven  to  this  case  elaborate  consid- 
eration and  the  closest  scrutiny;  and  upon  the 
law  and  the  facts,  our  judgment  is  to  ajirm  the 
decree  of  the  Chancery  Court  of  the  city  of  Rich- 
mond. 

Lewis.  P.: 

I  concur  in  the  opinion  that  the  decree  of 
the  chancery  court  ought  to  be  affirmed,  and 
add  a  few  words  to  what  has  been  said  by  the 
court,  only  because  of  the  reliance  for  the  ap- 
pellant upon  the  case  of  Yancey  v.  Field,  85 
Va.  756.  It  has  been  asserted  that  that  was  a 
case  of  a  gift  mortis  causa,  which  this  court  re- 
fused to  sustain,  because  of  its  want  of  compli- 
ance with  the  statute,  now  carried  into  section 
2414  of  the  Code.  In  other  words,  that  this 
court,  in  that  case,  construed  that  statute  as 
applying  to  gifts  mortis  cavsa.  There  is  no 
warrant  whatever  of  such  a  proposition.  In 
the  first  place,  it  was  not  claimed  that  the  al- 
leged gift  in  that  case  was  a  gift  of  that  descrip- 
tion. On  the  contrary,  it  was  distinctly 
claimed  as  a  gift  inter  ^vos.  The  petition  filed 
in  the  lower  court,  after  stating  that  Jtidf/e 
Field  died  indebted  to  Yancey,  further  averred 
as  follows:  '*  Your  petitioners  further  repre- 
sent that  the  said  James  P.  Yancey,  a  short 
time  before  his  death,  gave  to  your  petitioner, 
Edmonia,  the  indebtedness  to  him  by  the  said 
K.  H.  Field,  she.  the  said  Edmonia,  being  a 
niece  of  the  said  Jas.  P.  Yancey;  that  the 
bonds  evidencing  said  indebtedness  could  not 
lie  delivered,  as  they  had  been  filed  with  the 
commissioner  in  the  said  suit  of  Yancey  v. 
Field.  And  your  petitioners  insist  that  they 
aie,  by  virtue  of  the  said  gift,  entitled  to  the 
said  indebtedness,  and  to  have  the  said  debts 
indorsed  for  their  benefit."  The  same  counsel 
who  prepared  this  petition  argued  the  case  for 
the  appellees  in  this  court,  and  both  in  his  oral 
and  printed  arguments  he  insisted  that  the  al- 
leged gift  was  valid  as  a  completed  gift  inter 
Tiros.  In  his  brief,  filed  with  the  record,  he 
said :  **The  testimony  proves  not  only  the  gift, 
but  that  it  was  a  completed  gift  infer  tiros." 
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And,  again:  ''In  the  case  at  bar  there  Is  no 
claim,  by  virtue  of  a  nuncupative  will  or  other 
testamentary  act.  From  the  verv  first  the  gift 
was  claimed  as  an  act  inter  vivos.*^  It  will  thu< 
be  seen  that  the  case  was  presented  to  the  lower 
court  and  to  this  court  as  a  gift  ini^r  tfieos  and 
as  such  it  was  dealt  with.  As  the  appellees 
themselves  admitted  that  there  had  been  no  de- 
livery of  the  subject-matter,  that,  as  the  court 
said,  was  decisive  of  the  case,  whether  viewed 
as  an  intended  gift  inter  vitas  or  mortis  causa; 
and  this  was  all  that  was  necessary  to  the  decis- 
ion of  the  case.  Reference.howevcr,  was  made 
in  the  ooinion  to  some  of  the  general  principles 
of  the  common  law  relating  to  gifts,  and  to  the 
difference  between  the  two  classes  of  gifts,  at- 
tention being  especially  called  to  the  neceeeity 
of  a  delivery  in  all  cases.  And  as  illustrative 
merely,  or  rather  to  call  attention  to  the  fact 
that  the  common-law  requirement  of  delivery 
in  case  of  a  verbal  gift  had  been  incorporated 
in  our  statute  law,  the  statute  was  referred  to. 
The  court,  however,  did  not  say  the  statute 
was  intended  to  apply  to  gifts  mortis  causa,  for 
no  such  question,  as  we  have  seen,  was  before 
the  court;  and,  therefore,  the  expression  of 
any  opinion  on  that  subject  would  have  been 
purely  obiter.  This,  indeed,  is  so  obvious  from 
the  opinion  itself,  that  I  ou^ht,  perhaps,  to 
beg  pardon  for  adding  anythmg  to  what  ha.s 
been  said  in  the  opinion  of  the  court  in  this 
case. 


• «/.,  dissenting: 
A.S  appears  from  the  opinion  of  the  majority 
of  the  court,  this  is  a  suit  to  enforce  against 
the  administrator  of  a  dead  man's  estate  an  al- 
leged gift  of  the  whole  estate,  amounting  to 
over  |200,000,  which  alleged  gift  is  claimed 
to  have  been  made  by  the  decedent  in  dis- 
regard of  all  of  his  heirs  and  distributees. 
— his  next  of  kin, — a  few  minutes  before 
his  death,  to  a  colored  woman  living  in 
his  house,  who  claims  to  be  the  result  of 
illicit  intercourse  with  a  colored  slave  worn 
an.  It  also  appears  from  the  opinion  of 
the  majority  that  the  alleged  gift  consisted  of 
goods  and  chattels  in  the  house  and  goods  and 
chattels  out  of  the  house,  where  the  alleged 
donor  and  donee  resided  together.  The  claim 
is  that  the  goods  and  chattels  in  question  were, 
as  to  certain  keys,  pocketbook,  and  two  pocket- 
knives,  actually  delivered  into  the  donee's  pos- 
session. That  money,  etc.,  in  a  bank  vault, 
and  money,  etc.,  in  an  iron  safe,  and  money 
on  deposit  in  bank  subject  to  check,  were 
symbolically  delivered  by  the  delivery  of  the 
keys  and  the  pa.ss-book  of  the  bank,  in  which 
deposits  were  entered.  It  is  not  pretended 
that  there  was  any  further  delivery  than  such  as 
I  have  mentioned,  either  as  to  the  thini;  deliv- 
ered or  the  manner  of  its  delivery.  So  that, 
if  everything  was  done  in  manner  and  form  as 
this  woman  Lewis  alleges,  then  the  gift  was 
made  by  the  donor  to  the  donee,  at  their  com- 
mon residence,  with  delivery  of  possession  of 
keys  as  to  the  great  bulk  of  the  property  given, 
and  not  actual  delivery.  Let  us  consider  first 
whether  the  goods  and  chattels  in  question 
could  pass  from  the  donor  to  the  donee  in  this 
way,  and  become  the  property  of  the  donee. 
Our  statute  laws  provide  general  rules  as  to  the 
creation  and  limitation  of  estates,  and  their 
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qualities,  and  the  manner  of  making  valid  gifts 
is  r<:'gulated  by  the  law  from  the  earliest  times 
of  which  we  have  any  account.  The  law  has, 
to  a  greater  or  less  degree,  thrown  some  pro- 
tection around  the  estates  of  dying  men,  and 
provided  safeguards  against  the  perjuries  and 
frauds  employed  by  the  designing  to  obtain  the 
possession  of  the  estates  of  the  deceased  per- 
son. Of  those  I  will  speak  briefly  hereafter. 
It  is  profitable  to  consider  first  what  are  the 
regulations  to  be  found  in  the  Virginia  law. 
prescribing  general  rules  as  to  the  creation  of 
estates.  It  is  provided  by  law  in  this  state 
that  *'no  gift  of  any  goods  and  chattels  shall 
be  valid  unless  by  deed  or  will,  or  unless  actual 
possession  shall  have  come  to  and  remained 
with  the  donee  or  some  person  claiming  under 
him.  If  the  donor  and  donee  reside  together 
at  the  time  of  the  gift,  possession  at  the  place 
of  their  residence  shall  not  be  sufficient  posses- 
sion within  the  meaning  of  this  section." 
Va,  Code,  §  2414,  chap.  107,  p.  59 J.  It 
must  be  admitted — it  cannot  be  denied — that 
Thomas  and  Bettie  Lewis  were  domiciled  to- 
gether. It  is  also  distinctly  proved  that  they 
did  reside  together  at  the  time  of  the  alleged 
gift.  It  is  equally  true  that  no  actual  posses- 
sion ever  came  to  Bettie  Lewis  of  any  impor- 
tant part  of  the  large  estate  said  to  have  been 
given  to  her,  and  that  there  was  no  possessio? 
of  any  sort  except  such  as  may  be  construed  to 
pass  with  the  kej  to  the  banK  vault  box  and 
iron  safe,  of  which  another  person  had  a  du- 
plicate key,  and  with  the  pass-book  of  the 
bank.  The  pocketknives  and  some  notes  were 
actually  delivered  into  Bettie  Lewis*  band,  but 
even  this  was  at  their  common  domicil,  where 
they  resided  together.  This  statute  is  conclu- 
sive of  the  case,  unless  in  some  way  it  can  be 
avoided.  This  is  attempted  to  be  done  by  the 
assertion  that  this  statute  does  not  apply  to  this 
kind  of  ^ft;  that  this  statute  was  made  to  pro- 
tect creditors,  and  to  prevent  fraudulent  acts, 
by  way  of  gifts  falsely  alleged  to  be  made, 
from  defrauding  creditors  of  their  just  debts, 
and  that  a  gift  of  this  sort  does  not  affect  cred- 
itois.  But  there  is  no  language  of  this  sort  to 
be  found  in  this  section  nor  in  this  entire  chap- 
ter. It  does  not  treat  of  the  rights  of  creditors 
as  against*  the  claims  of  fraudulent  alienees. 
Chapter  109  of  the  Code  treats  '*of  acts  valid 
between  the  parties,  but  void  as  to  creditors 
and  purchasers."  This  chapter,  as  its  title  de- 
clares, prescribes  general  rules  as  to  the  crea- 
tion and  termination  of  estates  and  their  qual- 
ities. Section  2414  enacts  a  general  rule  as  to 
all  gifts,  and  prescribes  what  shall  be  necessary 
in  order  to  create  an  estate  in  goods  and  chat- 
tels by  a  valid  gift,  and  declares  all  gifts  not 
so  made  invalid.  No  gift  of  any  goods  or 
chattels  sbaU  be  valid  unless,  etc.  This  is  an 
alleged  gift,  alleged  to  have  been  made  by  a 
donor  to  a  donee,  when  donor  and  donee  re- 
sided together  at  the  time  of  the  alleged  gift. 
The  word  '*  gift "  is  not  limited,  but  is  used  in 
its  full  signification.  If  this  term  does  not  in- 
clude this  kind  of  gift,  what  word  could  be 
used  to  describe  it?  If  the  statute  was  in- 
tended to  apply  to  ^ifts  inter  vivos  only,  why 
is  the  word  '*  will "  in  the  statute?  Gifts in^er 
Titk)a  are  not  given  by  will;  a  will  takes  effect 
at  the  death  of  the  testator.  A  gift  intej'  rivos 
is  not — cannot  be — bestowed  by  will.     It  may 
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be  by  deed  or  by  actual  and  complete  delivery 
of  possession,  so  as  to  out'off  and  determine 
the  possession,  control,  and  dominion  of  the 
former  owner;  otherwise  it  is  incomplete,  and, 
being  without  consideration,  cannot  be  en- 
force. A  will  is  the  appropriate  method  to 
give  gifts  to  take  effect  after  the  death  of  the 
testator  or  donor;  bequests  and  legacies  are  al- 
lowed and  enforced  against  the  executor,  or 
persons  entitled  without  a  will.  If  a  will  is 
not  made,  then  there  is  allowed,  by  the  law,  a 
gift,  which  has  certain  characteristics  and  at- 
tributes appropriately  signified  by  the  words 
* '  nwrtia  eavsa. "  Among  other  things,  it  is  rev- 
ocable by  the  recovery  of  the  sick  man  from 
the  impending  peril  which  threatened  him. 
But  it  is  well  settled  that,  like  all  other  gifts, 
and  as  a  gift,  it  must  be  completely  given,  and 
actual  possession  consummated,  so  as  to  cut 
off  the  possession,  control,  and  dominion  of 
the  donor;  interrupt  his  possession  just  as  com- 
pletely as  is  necessary  in  all  gifts.  In  other 
words,  the  same  sort  of  delivery  of  possession 
is  necessary  in  the  one  case  as  in  the  other.  In 
this  respect  there  is  no  difference  between  gifts, 
whether  inter  tiros  or  mortis  causa.  And 
when  the  kind  of  possession  is  prescribed  by 
statute,  that  sort  must  be  given,  or  there  is  no 
gift;  the  attempt  is  abortive,  and  the  gift  is 
invalid.  I  do  not  see  any  reason  in  construing 
this  statute  to  limit  the  meaning  of  the  word 
*'gift"  to  one  kind  of  gift  only;  the  word  ap- 
plies to  both  kinds, — the  reason  of  the  law  ap- 
plies, as  we  well  know,  to  the  one  as  well  as 
to  the  other.  The  statute  has  never  been  other- 
wise construed,  but  has  been  often  construed 
in  this  state,  and  always  in  the  same  way,  and 
I  will  cite  the  cases,  and  there  are  none  per 
contra  until  this. 

There  is  only  one  other  state  in  the  Union 
which  embodies  this  statute  in  its  Code  of 
laws, — the  state  of  West  Virginia, — and  there 
this  statute  has  been  construed,  and  construed 
in  accordance  with  the  Virginia  decisions. 
Dirheschied  v.  ExcJuinge  Bank,  28  W.  Va.  340. 
It  is  there  considered  that  the  principal  object 
which  the  Legislature  had  in  view  in  the  pas- 
sage of  the  law  as  it  stood  in  the  Code  of  1849 
was  to  protect  the  estates  of  decedents  from 
the  rapacity  of  unscrupulous  attendants  resid- 
ing with  and  constantly  with  and  constantly 
surrounding  them,  and  to  prevent  them  from 
appropriating  to  their  own  use  the  slaves  or 
other  personal  property  belonging  to  the  al- 
leged donor.  And  just  in  proportion  as  his 
personal  property  was  valuable  and  of  a  char- 
acter to  be  readily  appropriated  was  it  the 
more  necessary  that,  when  claiming  as  a  gift, 
the  actual  possession  of  the  property  should 
be  required  to  come  to  and  remain  in  good 
faith  with  the  alleged  donee.  Where  the 
donee  resides  with  the  donor,  so  many  oppor- 
tunities of  unfair  dealing  may  be  found,  and  so 
many  temptations  to  commit  perjury  may  ex- 
ist, the  Legislature  determined  to  render  the 
same  impossible  by  declaring  that  "no  gift  of 
goods  Or  chattels  should  be  valid  unless  actual 
possession  shall  have  come  to  and  remain  with 
the  donee,  or  some  person  claiming  under  him. 
And  if  the  donor  and  donee  reside  together  at 
the  time  of  the  gift,  possession  at  the  place  of 
their  residence  shall  not  be  sufilcient  possession 
within  the  meaning  of  this  section."    The  de- 
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livery  of  everything  which  is  claimed  to  have 
been  deliverea  in  this  case  is  invalid  under  this 
statute.  The  money,  svocks,  bonds,  etc.,  were 
never  delivered  at  all,  actually  or  otherwise. 
But  it  is  ^aid  that  the  keys  were  actually  de- 
livered, and  that  the  stocks,  bonds,  etc.,  were 
given  and  were  not  at  the  place  of  the  common 
residence  of  the  donor  and  donee,  and  so  were 
not  aflfected  by  the  statute.  The  answer  to 
this  is  that  delivery  is  necessary,  and  here 
there  is  no  delivery.  If  the  delivery  of  the 
keys  symbolized  the  valuables,  the  symbolical 
delivery  was  incomplete  and  invalid,  and,  Vf 
the  keys  and  pocketknives  were  not  validly 
given,  then  there  was  no  gift,  for  nothing  else 
is  alleged  to  have  been  given.  One  of  the 
learned  counsel  who  argued  this  case  here  by 
brief  insists  that  **it  would  be  absurd  to  sug- 
gest that  a  delivery  of  keys  and  a  pocketbook 
as  representative  or  symbolical  of  the  gifts 
woula  be  valid  gifts  of  chattels;  and  that  the 
chattels  themselves,  if  delivered  as  the  symbols 
were,  would  be  invalid  and  ineffectual."  That 
would  defeat  the  object  and  destroy  the  spirit 
of  the  statute.  That  would  make  the  shadow 
more  potent  than  the  substance.  Just  here  let 
us  consider  what  becomes  of  the  symbol  itself 
in  such  a  delivery  of  possession,  for  the  sym- 
bol in  this  case  was  a  key,  a  chattel,  and  that 
was  the  thing  delivered,  if  anything  was,  at 
*'the  place  of  their  residence. "  I  think  it  is 
clear  that  the  reason  as  well  as  the  letter  of  the 
law  applies  equally  to  every  species  of  property 
alleged  to  be  the  subject  of  the  gift.  This  sec- 
tion first  came  into  our  law  in  the  Code  of 
1840,  where  sections  2418  and  2414  of  the 
present  Code  were  embodied  in  section  1  of 
chapter  116.  And  the  words,  *Mf  the  donor 
and  donee  reside  together  at  the  time  of  the 
gift,  possession  at  the  place  of  their  residence 
shall  not  be  sufficient  possession  within  the 
meaning  of  this  section,"  first  then  appeared 
in  our  law.  The  Code  of  1849  was  not,  like 
its  predecessors,  a  compilation  of  revised  stat- 
utes, but  an  Act  of  assembly,  one  of  the  chief 
objects  of  which,  as  expressed  in  the  preamble 
to  the  Act,  was  to  arrange  the  subjects  under 
appropriate  titles;  and  the  title  of  chapter  107 
of  the  present  Code  is  a  copy  of  the  title  of 
chapter  116  of  that  Code;  so  the  Legislature 
there  declared  that  this  section  prescribed  pre- 
requisites to  a  valid  gift,  and  declared  that  to 
be  the  object  of  its  enactment;  and  the  revisers 
have  provided  the  same  language  in  the  pre- 
amble to  the  present  Code,  to  arrange  them  in 
appropriate  titles,  etc.  The  learned  lawyers 
who  revised  and  codified  our  laws  appended 
to  this  section  a  note  referring  to  the  decisions 
construing  this  section  (most  of  the  marginal 
references  being  to  decisions  found  in  the 
Code  of  1849,  and  decided,  therefore,  before 
the  'enactment  of  the  law  in  question).  The 
note  is  as  follows:  "  Thnatio  martis  cavsa. 
MiUer  v.  Jeffress,  4  Gratt.  472;  Le^  v.  Boak,  11 
Gratt.  182;  Marrtwn  v.  Orvbb,  23  Gratt.  342; 
Basket  V.  Basaell,  107  U.  S.  602, 27  L.  ed.  500  " 
The  first  case  referred  to  by  the  learned 
lawyers  who  composed  the  board  of  revisers 
as  appropriate  to  this  section,  as  to  what  is 
necessary  to  render  valid  a  donatio  mortis 
causa,  is  the  case  of  Miller  v.  Jeffress,  siipra. 
That  was  a  controversy  over  an  alleged  gift  to 
the  donee  of  bonds  which  the  alleged  donor 
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held  against  him.  The  court  rejected  the 
claim  of  the  donee.  In  that  case  Judffe  Allen 
said:  "  As  the  witnesses  examined  to  prove 
the  alleged  donation  vary  somewhat  as  to  the 
precise  words  used  by  the  decedent,  the  certifi- 
cate written  and  signed  at  the  time,  and  re- 
ferred to  and  recognized  by  the  witnesses  when 
giving  their  testimony,  can  be  more  safely  re- 
lied on  as  showing  what  did  actually  occur 
than  the  recollection  of  the  witnesses  after  so 
great  an  interval."  The  certificates  and  the 
depositions  vary  in  this  case,  as  I  Will  hereafter 
show.  Judge  Allen  said  further:  *'  The  worda 
themselves  import  a  future  benefit;  .  .  . 
imply  not  a  present  donation,  but  a  future  en- 
joyment. The  words  were  that  his  friend 
Jeffress  should  have  all  the  bonds  of  his,  in  his 
possession.  Viewing  the  words  as  clearly  tes- 
tamentary, that  they  were  so  intended,  and  not 
as  importing  any  present  gift  or  parting  with 
dominion  over  the  thing,  I  am  of  the  opinion 
[says  Judge  Allen]  the  appellee  is  not  entitled 
to  claim  the  bonds  as  a  donation  cau^  mortts.'*^ 
In  the  same  case  Judge  Baldwin  said,  in  deliv- 
ering the  opinion  of  the  court:  '*The  court  is 
of  the  opinion  that  the  appellee,  Jeffress,  has 
shown  no  right  to  the  bonds  assigned  to  and 
placed  in  the  hands  of  Jeffress  &  Co.  [of 
which  firm  he  was  partner]  by  Paschal 
#olkes.  deceased;  the  subsequent  parol  gift 
to  said  Jeffress  under  which  he  claims  hav- 
ing never  been  perfected  by  delivery,  which 
was  not  the  less  essential  to  its  validity  because 
the  gift  was  in  the  donor's  last  sickness  and  in 
contemplation  of  approaching  death.  A  dona- 
tio mortis  causa  is  of  a  mixed  character,  be- 
ing partly  testamentary  and  partly  donative. 
From  an  indulgence  to  the  nature  of  the 
emergency,  the  law  dispenses  with  the  solemni- 
ties of  a  testament,  and  for  that  very  reason 
requires  the  essentials  of  a  gift."  I  will  pause 
h6re  to  ask,  What  are  the  essentials  of  a  gift 
in  this  state?  My  answer  is:  They  are  pre- 
scribed in  section  2414  of  the  Code,  supra, — by 
deed  or  will,  or  by  actual  possession  delivered 
to  the  donee,  and,  if  the  donor  and  donee 
reside  together,  possession  at  the  place  of  their 
residence  is  not  sufl^icient.  Judge  Baldwin  says 
further:  "A  delivery  is  indispensable  to  the 
validity  of  a  donatio  mortis  causa.  •\i  must  be 
an  actual  delivery  of  the  thing  itself,  as  of  a 
watch  or  a  ring,  or  of  the  means  of  getting  the 
possession  and  enjoyment  of  the  thing,  as  of  a 
key  of  a  trunk  or  a  warehouse  in  which  the 
thmg  is  deposited;  or,  if  the  thing  be  in  action, 
of  the  instrument,  by  using  which  the  chose  is 
to  be  reduced  into  possession,  as  a  bond  or  a 
receipt,  or  the  like.  ...  It  is  the  naked 
case  of  an  abortive  nuncupative  will  which  the 
disappointed  legatee  is  now  seeking  to  convert 
into  a  donatio  mortis  causa.'* 

In  the  case  of  Tjee  v.  Boak,  11  Gratt.  185, 
Judge  Moncure  said:  "Whether  the  donation 
was  valid  or  not  depends  upon  whether  there 
was  a  sufllcient  delivery  of  possession  to  per- 
fect the  gift.  All  gifts,  except  by  will,  must 
be  attended  by  delivery  of  possession  to  make 
them  valid.  Until  such  delivery,  they  are 
inchoate  and  revocable;  indeed,  mere  nullities. 
The  donation  in  this  case,  as  found  by  the  jury, 
was  a  donatio  mortis  causa.  But  there  is  no 
difference,  in  this  respect,  between  donations 
m<^tis  causa  and  inter  vivos.    The  sanfe  kind 
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of  delivery  of  possession  which  is  necessary  to 
make  good  the  one  is  necessary  to  make  good 
the  other/'    And  in  the  case  of  Morrison  v. 
Grvbb,  23  Gratt.  350,  Judge  Anderson,  deliver- 
ing the  opinion  of  the  court,  when  speaking  of 
the  delivery  of  possession  of  a  gift,  says:    "And 
it  matters  not  whether  it  was  a  gift  cansa  mortis 
or  inter  tivos."    In  a  recent  case  in  this  court 
{Yancey  v.  Field,  85  Va.  756),  the  slatute  con 
ceming  gifts,  which  I  have  been  considering, 
came  up  for  consideration.     The  case  was  an 
alli^ed  donatio  ca  usa  mortis.    The  circuit  court 
had  sustained  the  gift,  but  this  court,  for  want 
of  compliance  with  the  requirements  of  the 
statute  (Va.  Code,  ^  2414)  as  to  delivery,  re- 
versed the  trial  court  and  refused  to  sustain  the 
^ift  with  reluctance,  it  being  stated  in  the 
opinion ;     *  'This  conclusion,  however,  has  been 
reached  not  without  reluctance.     Had  we  the 
authority  to  execute  the  alleged  gift,  or.  in 
other  words,  to  give  effect  to  the  manifest 
intention  of  the  decedent  to  aid  this  worthy 
lady.  Uie  court  without  hesitation  would  affirm 
the  decree;  but  we  have  no  such  authority. 
Our  province  is  not  to  make  the  law,  but  to 
administer  it;  and  we  must  therefore  decide 
this  case  according  to  the  settled  law  as  it  is 
written,  and  not  permit  a  hard  case  to  make 
bad  law."    Blackstone   says:    /'A  true   and 
proper  epft  is  always  accompanied  with  de- 
livery oi  possession,  and   takes  effect  imme- 
diately."    2  Com.  441,  citing  Ward  v.  I'lirner, 
2  Ves.  Sr.  481;  and,  quoting  from  and  citing 
Basket  v.  BasseU,  107  U.  S.  602,  27  L.  ed.  500, 
says:     "Indeed,  we  have  a  statute  which  ex- 
pressly enacts  that  no  gift  of  any  goods  or 
chattels  shall  be  valid  unless  by  deed  or  will, 
or  unlesd  accompanied  by  actual  possession, 
aod  that,  if  the  donor  and  donee  reside  to- 
gether, possession  at  their  residence  will  not 
suffice,"     Code,  §  2414.     It  is,  however,  now 
decided  in  this  case  that  this  statute,  so  ex- 
pressly quoted,  and  held  by  tbe  unanimous 
opinion  of  this  court  in  Yancey  v.  Field  to 
render  a    gift  mortis  causa  invalid,   has  no 
applicatioo  to  such  an  alleged  gift.    I  am  of 
opinion  that  tbe  words  of  the  statute  clearly 
and  unequivocally  apply  to  all  gifts.     "No 
gift  .  .  .  shall  be  valid  unlesvS,"  is  equivalent 
to  "every  gift  shall  be  invalid  unless;"  and, 
as  there  was  no  delivery  of  possession,  actual 
or  otherwise,  claimed  except  at  the  common 
residence  of  the  alleged  donor  and  donee,  this 
supposed  i^ft  is  invalid.     So  the  law  is  writ- 
ten.   The   decision   here  must  rest  upon  tbe 
a%ertion  tbat  a  gift  mortis  causa  is  not  a  gift; 
that  is,  that  the  word  "gift"  does  not  apply  to 
a  gift  with  a  particular  motive.     The  words  of 
tbe  statute  are  general,  and  include  all  gifts, 
and  they  have  been  so  distinctly  held  in  this 
court  up  to  this  case.     A  gift  is  the  voluntary 
transfer  of  a  thing  without  consideration, ~« 
transfer  of  the  title  to  property  to  one  who 
receives  it  withour paying  for  it. 

This  case  was  first  considered  in  the  chan- 
cery court  of  Richmond  by  the  late  chancellor, 
Edward  H.  Fitzhugh,  who  died  before  decree 
in  tbe  cause,  but  not  before  be  had  partiallj^ 
written  his  opinion,  and  such  was  bis  emi- 
nence in  his  profession  that  his  opinions  have 
upon  appeal  here  been  several  times  adopted 
by  this  court  in  full,  as  the  best  exposition  of 
ii»  opinion  tbat  could  be  made  of  tbe  law  of 
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the  subject,  and  recorded  as  the  opinion  of  the 
appellate  court:  and  I  have  turned  to  his  opin- 
ion to  see  what  was  his  construction  of  the  par- 
ticular question  upon  which  I  think  this  case 
should  be  determined, — the  delivery  of  poPs«:3- 
sion  setTorth  in  the  testimony.  Judge  Fitzhugh 
says,  among  other  things:  "The  question  in  this 
case  is  whether  the  gitt  set  up  in  tbe  plaintiff's 
bill  has  been  maintained  as  a  valid  gift  c<t usa 
mortis,  under  the  law  and  ihe  evidence,  bO  as 
to  confer  a  title  to  the  property, — the  subiect  of 
the  gift,— to  the  donee.  As  was  justly  ob- 
served by  one  of  the  counsel  in  argument,  the 
Statute  of  Descents  and  Distribution  has  long 
been  held  as  a  wise  and  just  and  natural  dispo- 
sition of  a  man's  property  if  he  chooses  to  die 
intestate.  If  he  thinks  proper  to  make  a  dif- 
ferent disposition  of  his  property  than  thai 
prescribed  by  law  in  case  of  intestacy,  he  i;*  at 
liberty  to  make  a  will.  Our  Statute  of  Wills 
can  fully  guard  him  against  impo'iition  in  bis 
dying  hours.  A  man  may  make  a  gift  cium 
mortis,  but  for  obvious  reasons  the  courts  are 
extremely  gururded  and  cautious  in  the  entab- 
lishmenl  of  such  gifts.  Every  reason  which 
the  wisdom  of  the  law  deems  to  be  necessary 
to  establi-sb  a  will  applies  with  equal  if  not 
greater  force  to  the  establishment  of  a  gift 
causa  mortis;  and  because  of  the  opening 
which  this  mode  of  transfer  affords  to  fruud, 
the  law  watches  it  with  jealousy  and  does  not 
permit  it,  with  its  attendant  uncertainties,  to 
take  tbe  place  of  a  will.  It  is  apparent,  if 
these  remarks  are  sound,  tbat  tbe  court  should 
require  the  clearest  proof  of  the  donor's  inten- 
tion to  make  the  gift,  and  of  every  requisite 
necessary  to  make  a  valid  donation  causa  mor- 
tis. One  of  these  requisites  is  delivery."  And 
the  learned  chancellor,  after  quoting  extensive- 
ly from  the  case  of  Yancey  v.  Field,  svpra,  re 
cently  decided  here,  says:  "This.  I  think,  is 
a  sound  exposition  of  the  law.  It  conforms  to 
the  policy  of  the  law,  which  watches  this  mode 
of  transfer  of  property  with  so  much  caution 
and  jealousy;  and,  moreover,  it  seems  to  be 
the  view  which  our  supreme  court  of  appeals 
has  taken  of  it,  and  which  is  therefore  binding 
on  this  court"  (chancery  court  of  Richmond 
city).  In  view  of  these  extracts,  it  cannot  be 
doubted  what  his  decision  was  to  be  in  this 
case. 

Mr.  Minor,  in  his  third  volume,  speakiuK  of 
the  mode  of  perfecting  tbe  gift  of  a  chattel  be- 
tween donor  and  donee  (referring  to  a  separate 
head,--the  mode  of  perfecting  a  gift  of  chat- 
tels as  to  third  parties),  after  referring  to 
actual  delivery,  or  its  equivalent  when  the 
thing  was  incapable  of  actual  delivery,  as  a 
prerequisite  to  a  valid  gift,  says:  "  The  donor 
must  part  not  only  with  the  possession,  but 
with  the  dominion  of  the  property."  Says 
further,  at  page  81:  "Much  embarrassment 
having  arisen,  when  the  donor  and  donee 
lived  together  (as,  for  example,  in  tbe  ca.*<e  of 
father  and  child),  in  respect  to  what  should  be 
a  sufficient  delivery  of  the  possession,  it  bus 
been  judicially  enacted  that  '  if  the  donor  and 
donee  reside  together  at  the  time  of  the  gift, 
possession  at  the  place  of  their  residence  shall 
not  be  sufficient  possession  within  the  meaning 
of  this  section." 

It  was  decided  in  this  court  in  Shirley  v. 
Long,  6  Rand.  (Va.)  764,  that  a  parol  gift  of  a  , 
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slave  to  a  son  by  his  father,  when  they  resided 
together,  was  void  as  between  the  donor  and 
donee  for  want  of  actual  possession.  See  also 
Hunter  v.  Jones,  6  Rand.  (Va.)  541;  Slaughier 
vr  Tutt,  12  Lei^h,  147:  Tutt  v.  Slaughter,  6 
Gratt.  364.  This  is  a  controversy  as  to  the 
validity  of  a  gift  between  the  parties  which  is 
not  valid  as  between  thera ;  that  is,  is  no  gift 
unless  delivered  in  the  mode  prescribed  by  law. 

I  think  this  is  conclusive  of  this  case,  but 
the  learned  chancellor  who  rendered  the  opin- 
ion appealed  from  has  sustained  the  alleged 
gifts  as  to  all  except  the  alleged  gift  of  the 
bank  deposit  by  delivering  the  pass-book.  As 
to  this  pass-book.  I  think  he  was  right;  as  to 
all  else,  wrong.  There  was  no  valid  gift, 
under  the  law,  of  anything.  I  do  not  consider 
it  necessary  to  review  the  evidence,  therefore, 
to  sustain  my  view,  as,  admitting  all  that  is 
claimed  to  be  true,  the  gift  was  invalid  for 
want  of  delivery;  but  I  do  not  mean  to  con- 
cede that  all  that  is  testified  to  appears  to  me 
to  be  credible.  It  is  an  alleged  gift  of  every- 
thing the  donor  possessed.  This  is  the  claim. 
Who  was  the  donor?  An  infirm,  sick  man, 
advanced  in  years.  At  his  bedside  was  the 
alleged  donee,  a  colored  married  woman,  ac- 
knowledged to  be  bis  child  by  the  donor,  no 
longer  young.  At  her  elbow  another  colored 
woman,  which  latter  is  the  sole  witness  to 
prove  the  ^ft  of  this  lar^e  estate,  who,  with 
much  detail,  recites  the  circumstances  of  the 
gift.  No  other  person  was  present,  no  other 
witness  was  called  in,  although  others  were  in 
the  house.  The  gift  is  not  of  a  trifle,  or  a 
competency  merely,  but  of  everything  the 
donor  had  in  the  world.  What  are  the  cir- 
cumstances that  tended  to  discredit  this  sweep- 
ing gift  of  everything  the  donor  had  in  the 
world? 

First,  The  donor  had  an'intimate  friend  who 
had  been  chosen  by  him  (the  donor)  to  hold 
certain  property  for  the  alleged  donee,  and  to 
whom  he  had  conveyed  certain  lots  in  Rich- 
mond in  trust  for  the  alleged  donee,  and  to 
whom,  in  a  long  intimacy,  he  had  often  spoken 
concerning  this  woman,  and  to  whom  he  had 
said  that  a  large  bequest  to  the  donee  in  her 
situation  would  do  her  no  good.  When  the 
trustee  called,  after  the  donor's  death,  the 
donee  said  Thomas  had  made  no  will.  She 
supposed  she  would  get  nothing  except  what 
he  held  in  trust  for  her.  When  the  story  of 
the  keys,  etc.,  was  noised  abroad,  he  called  to 
inquire  about  it,  and  asked  the  donee  about  it, 
and  expressed  his  interest  in  her.  The  sin  trie 
witness,  who  was  again  at  her  elbow,  cau- 
tioned her  to  say  nothing  on  the  subject, 
alleging  that  this  was  the  advice  of  her  counsel. 

Secondly.  It  is  also  shown  that  Thomas,  the 
doDor,  was  negotiating  with  another  gentle- 
man and  had  procured  his  consent  to  act  as 
trustee, — to  hold  otber  property  for  the  donee, 
— about  the  time  of  his  death;  so  that  he 
appears  to  have  considered  a  trustee  necessary 
to  bold  and  protect  such  property  as  he  should 
give  her. 

Thirdly.  It  is  also  shown  that  at  the  time  of 
his  death  he  had  consulted  with  a  lawyer 
about  making  his  will,  and  had  an  engage- 
ment to  attend  at  the  lawyer's  office  the  next 
day  after  his  death,  to  make  his  will.  This 
lawyer  was  spoken  to  by  the  trustee  of  the 
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donee  to  attend  to  her  interest  to  establish  this 
gift,  or  concerning  it,  but  declined  upon  the 
ground  that  she  had  no  case. 

Fourthly.  Although  Thomas,  the  donor,  as 
the  evidence  shows,  was  in  the  habit  of  talk- 
ing a  good  deal  about  bis  property  and  his  dis- 
position of  it,  yet  there  is  no  person  to  whom 
he  ever,  before  his  ^ft,  mentioned  such  an 
intention  as  giving  all  of  his  property  to  this 
woman,  while  Mr.  Watkins,  a  witness,  says  he 
expressed  a  contrary  purpose. 

Fifthly.  He  bad  relatives  with  whom  be  was 
on  good  terms,  and  one  of  whom  he  was 
especially  fond  of,  whose  portrait  hung  over, — 
always  over, — the  mantel  in  the  room  where 
be  slept;  and  a  letter  from  him  is  exhibited  by 
a  relative,  written  by  Thomas  to  inquire  the 
full  names  of  certain  relatives  of  the  deceased. 

These  circumstances  stand  not  conclusively 
disproving  the  evidence  of  the  single  witness, 
but  they  do  not  render  it  any  more  probable. 
Moreover,  the  affidavit  filed  at  the  commence- 
ment and  first  assertion  of  the  claim  set  up  a 
gift  testamentary  in  character,  to  be  effected 
only  after  the  death  of  the  donor,  {Basket  v. 
nassell,  107  U.  S.  614.  27  L.  ed.  500;  Sterling 
V.  Wilkinson,  83  Va.  791,)  whereas,  in  her  dep- 
osition, she,  the  single  witness,  leaves  out  all 
that  indicates  a  postponement  of  the  effectual 
delivery  of  the  gift  to  the  death  of  the  dece- 
dent. The  case  alleged  in  her  deposition  is  an 
absolute  gift  of  everything  the  donor  had. 
completely  given,  and  the  whole  detail  gone 
over  more  than  once.  If  the  law  does  not 
favor  such  gifts,  (as  it  does  not,)  then,  in  strict- 
ness, this  gift  is  not  established  by  the  testi- 
mony of  one  inconsistent  witness. 

I  forbear  comment  upon  the  policy  of  the 
law  which  permits  such  gifts  at  all  on  the  dy- 
ing bed,  but  will  refer  to  the  remarks  of  Mr. 
Schouler  in  his  treatise  on  the  Law  of  Personal 
Property  (vol.  2,  pp.  182,  183,  184,)  and  the 
cases  there  cited,  especially  the  views  of  lx>rd 
Eldon  in  Dvffield  v.  Elwes,  1  Bligh,  N.  S.  533. 
In  Virginia,  I  have  heretofore  thought  that 
the  character  of  delivery  required  by  our  stat- 
ute would  sufficiently  protect  the  dying  man, 
but,  if  tht're  is  no  statute  concerning  the  kind 
of  delivery  necessary  to  pass  a  dying  man's  es- 
tate on  his  deathbed  by  gift,  then  our  Statute 
of  Wills  appears  to  be  useless.  This  question 
is  of  no  importance,  so  far  as  creditors  are  con- 
cerned; such  gifts  do  not  affect  them  or  their 
debts;  but  the  next  of  kin  and  distributees, 
near  in  blood  or  remote,  are  all  concerncKi. 
One  child  against  another,  or  one  child  against 
grandchildren,  all  may  rest  at  the  mercy  of 
attendants.  It  opens  wide  the  door  for  fraud 
and  perjury,  and  I  think  Lord  Eldon  was 
right  when  he  said:  "Improvements  in  the 
law,  or  somethings  which  have  been  considered 
improvements,  have  been  lately  proposed;  and 
if,  among  those  things  called  'improvements.' 
this  donation  mortis  causa  were  struck  out  of 
our  law  altogether,  it  would  be  quite  as  well," 
"And  at  the  present  day,  [says  a  learned  au- 
thor above  mentioned,]  when  the  effort  to 
carry  out  the  giver's  intention  has  resulted  in 
encouragement  to  a  giver  to  leave  his  deliber- 
ate intention  in  lasting  doubt,  when  legal  con- 
sistency seems  to  require  reluctant  courts  to 
uphold  a  nurse  in  sole  attendance  upon  some 
foolish  person  in  carrying  off  stock,  bonds,  and 
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promissory  Qotes  with  little  more  ado  than 
tioor  sweepings,  or  wa8t€  paper,  utterly  re- 
gardless of  the  claims  of  kindred,  it  is  no 
wonder  that  we  find  the  reports  full  of  judi- 
cial regrets  that  the  gift  eanm  tnortis  was  ever 
admitted  to  oiir  law  at  all."  Schouler,  Pers. 
Prop.  184;  Walsh  v.  Sexton,  65  Barb.  251;  Til- 
linghast  v.  Wheaton,  8  R.  I.  580,  »4  Am.  Dec. 


126.  ''It  is  far  better  that  a  gift  of  this  kind 
occasionally  fail,  than  that  the  rules  of  law  be 
so  relaxed  as  to  encourage  fraud  and  perjury." 
Hatch  v.  Atkinmi,  56  Me.  324,  96  Am.  Dec. 
464. 

I  feel  constrained  to  dissent  from  the  opin- 
ion of  the  other  judges  for  the  foregoing  rea- 
sons. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Mary  C.  CROMPTON,  Admx.,  etc.,  of  George 
Crompton,  Deceased,  Appt., 

George  BEACH. 
( Conn ) 


1.  The  ezerciBe  of  aA  option  by  the 
vendor  in  a  conditional  sale  to  enforce 
payment  of  a  note  given  for  the  purchase 
price  defeats  his  rigrht  under  the  contract  to  re- 
take the  property  upon  default  altbouffb  he  is 
unable  fully  to  collect  the  note  because  of  the 
purchaser's  insolvency. 

8.  On  the  panning  of  title  under  a  con- 
ditional sale  by  the  vendor^s  election  no  lien 
or  incumbrance  inures  to  his  benefit  for  any  un- 
paid portion  of  tbe  purchase  money. 

S.  There  can  be  no  contract  which 
shall  give  to  one  party  all  the  benefits 
and  to  tbe  other  as  wellastlie  public  all  the  bur- 
dens of  botli  a  conditional  sale  and  a  chattel 
mortgage. 

(April  1,  1892.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Superior  Court  for  Hartford  County 
in  faYor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  machinery  which 
was  alleged  to  be  unlawfully  withheld  from 
plaintiff  by  defendant.     Affirmed. 

During  the  lifetime  of  George  Crompton  he 
entered  i%)  a  contract  with  the  Home  Woolen 
Mills  Company,  of  which  tbe  following  is  a 
copy: 

"This  memorandum  of  an  agreement  made 
this  third  (3d)  day  of  March  A.  D.  eighteen 
hundred  and  eighty- six,  between  George 
Compton,  of  the  city  of  Worcester,  state  of 
Massachusetts,  of  the  first  part,  and  the  Home 
Woolen  Company,  ("harles  M.  Beach,  Treas- 
urer, of  Beacon  Falls,  County  of  New  Haven, 
state  of  Connecticut,  of  the  second  part. 

*'  That  whereas  the  said  George  Crompton 
of  the  first  part  agrees  to  deliver  to  the  said 
party  of  the  second  part,  certain  articles  of 
machinery,  to  wit : 

"  Thirty  (30)  Broad  Compton  '  1883'  Fancy 
Looms  (twenty-eight  of  which  are  single-beam 
looms,  and  two  are  double-beam  looms)  and 
fixtures  thereto  belonging,  amounting  to 
twelve  thousand  four  hundred  and  fifty- six 


dollars  and  sixty-nine  cent-s,  and  the  party  of 
the  second  part  agrees  to  give  the  party  of  the 
first  part  their  promissory  note,  dated  the  aver- 
age dipping  date  of  the  looms,  and  payable 
eight  (8)  months  from  its  date,  for  $12,456,69. 

**It  is  hereby  agreed  by  the  said  parties, 
that  the  party  of  the  second  part  shall  be  per- 
mitted to  take  the  said  property  into  their  pos- 
session, and  the  same  to  take  to  and  set  up  in 
the  mill  occupied  by  them  in  Beacon  Falls, 
Conn.,  agreeing  to  keep  the  same  in  eood 
order,  and  also  to  keep  the  same  insurea  for 
the  lull  cost  of  the  same,  for  the  benefit  of 
tbe  party  of  the  first  part,  and  to  hold  the 
said  machinery,  as  the  property  of  the  party 
of  the  first  part,  until  the  above  note  or  re- 
newals thereof  have  been  fully  paid,  accord- 
ing to  the  tenor  thereof,  when  the  machinery 
above  named  shall  be  sold  to,  and  become  the 
property  of,  the  party  of  the  second  part. 

*'  And  the  party  oi  the  first  part  is  hereby 
bound  to  sell  and  relinquish  his  claim  to  said 
property,  upon  payment  of  the  said  note  or  re- 
newals thereof,  anci  does  agree  to  consider  the 
same  as  sold  and  delivered,  when  said  note  or 
renewals  thereof  are  paid. 

'*  And  it  is  further  agreed,  that  upon  default 
of  the  payment  of  said  note,  or  renewals 
thereof,  when  the  same  shall  become  due,  as 
also  in  default  of  said  machinery  being  kept  in 
good  order,  and  insured  as  above  provided, 
the  party  of  the  first  part  shall  have  the  right 
at  any  time  to  resume  possession  of  the  ma- 
chinery, and  to  enter  the  premises  and  remove 
the  same  as  his  own  property.  And  if  any 
portion  of  said  note,  or  renewals  thereof,  shall 
remain  unpaid,  when  possession  shall  be  so 
taken  by  the  party  of  the  first  part,  or  his  au- 
thorized agent,  then  the  amount  which  may 
have  been  paid  shall  be  for  the  use  of  the  saici 
machinery  while  in  possession  of  the  party  of 
the  second  part,  and  said  notes  shall  then  be 
canceled  and  given  up. 

"  Witness  the  hand  and  seal  of  the  parties 
aforesaid. 

"  Geo.  Crompton,  [Seal.! 

•*  Cha8.  M.  Beac  h.  Treasurer.    [Seal.] 

'•Witness:  J.  A.  Ware  to  G.  C,  C.  J. 
BuRNELL  for  C.  M.  B.,  Treasurer." 

In  pursuance  of  this  contract  the  promissory 
note  mentioned  therein  was  executed  and  sub- 
sequently renewed.     Prior  to  the  time  the  re- 


NoTB.— For  notes  on  tbe  general  subject  of  con- 
ditional sales,  see .  Hays  v.  Jordan  (Ga.)  9  L.  R.  A. 
873;  Hineman  v.  Matthews  (Pa.)  10  L.  R.  A.  288; 
Tufts  V.  D'Arcambal  (Mich.)  Vi  L.  R.  A.  446;  Weln- 
aten  v.  Preyer  (Ala.)  12  L.  R.  A.  700. 

For  notes  on  election  of  remedies  generally,  see 
Fowler  v.  Bowery  Sav.  Bank.  (N.  Y.)  4  L.  R.  A. 
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145;  Con  row  v.  Little  (N.  Y.)  5  L.  R.  A.  (»3:  Terry 
v.  Munger  (N.  Y.)  8  L.  R.  A.  216;  Grossman  v.  Uni- 
versal. Rubber  CJo.  (N.  Y.)  18  L.  R.  A.  91. 

For  rutte  on  ejection  of  remedy  in  case  of  fraudu- 
lent purchase,  see  Union  Cent.  L.  Ins.  Co.  v. 
Scheidier  (Ind.)  15  L.  R.  A.  89. 
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uewed  note  matured  the  Home  Woolen  Mills 
Company  ceased  to  do  business  and  when  the 
note  matured  made  default  of  payment.  Suit 
was  brought  upon  the  note  and  an  attachment 
issued.  An  assignment  for  benefit  of  creditors 
having  been  subsequently  made  the  amount 
of  the  note  was  presented  as  a  claim  against 
the  insolvent  t  st^te  and  the  claim  was  allowed 
and  a  25  percent  dividend  paid  thereon.  Sub- 
sequently this  action  was  brought  to  recover 
the  machinery  for  which  the  note  was  given. 

Further  facts  appear  in  the  opinion. 

Messrs.  Chamberlin,  White  ft  Mills, 
for  appellant: 

Until  payment  of  the  judgment  on  the  note 
given  for  the  property  the  other  remedy  was 
not  barred. 

Drake  v.  Mitchell,  8  East,  251;  I^rd  v. 
Bigelmt,  124  Mass.  185;  Vanuxem  v.  Burr,  151 
Mass.  886. 

Messrs.  Robinson  ft  Robinson*  for  ap- 
pelleee: 

Appellant  under  the  contract  had  the  option, 
upon  default  of  payment,  to  take  possession  of 
the  looms  or  to  sue  the  note  for  their  purchase 
price. 

See  Butler  v.  Hildreth,  46  Mass.  49;  Bailey 
V.  Hervey,  185  Mass.  172;  Beach's  App,  58 
Conn.  464. 

These  two  reniedies,  one  of  which  involves 
a  rescission  the  other  an  affirmance  of  the  sale, 
are  inconsistent. 

If  a  party  has  the  option  to  affirm  or  dis-< 
affirm  a  sale,  he  must  either  affirm  or  disaffirm 
it  altogether. 

2  Smith,  Lead.  Cas.  1383. 

The  assertion  of  one  or  two  inconsistent 
remedies  is  a  renunciation  of  the  other. 

Benjamin,  Sales,  §^  480;  2  Smith,  Lead.  Cas 
1372,  1877  et  seq.;  Gonnihan  v.  Thonipso?i,  111 
Mass.  272. 

The  appellant  elected  her  remedy  when  she 
brought  suit,  and  attached  property  of  the 
Home  Woolen  MillsCompany  amply  sufficient 
to  secure  her  claim. 

See  Butler  v.  flildreth,  mpra:  Hmith  v. 
Field,  5  T.  R.  408;  Bulkley  v.  Morgan,  46 
Conn.  898;  Terry  v.  Munger,  8  L.  R.  A.  216, 
121  N.  y.  161;  Lehman  v.  Van  WtnMe,  92 
Ala.  443. 

The  fact  that  she  recovered  only  a  part  of 
her  claim  for  the  purchase  price  does  not  resur- 
rect the  remedy  of  repossession,  which  died 
by  her  own  election. 

See  Bailey  v.  Hertey,  and  Smith  v.  Field, 
supra;  6  Am.  &  Eng.  Encyclop.  of  Law,  250, 
note  3. 

Is  this  contract  of  conditional  sale  an  abso- 
lute sale  with  a  mortgage  back  ? 

Some  contracts  possessing  other  and  peculiar 
features  have  been  held  to  oe  such  in  effect. 

See  Dederick  v.  Wo/f,  68  Miss.  500;  Ben- 
jamin. Sales,  §  452;  3  Am.  &  Eng.  Encylop. 
of  Law,  87.  See  contra,  Minneapolis  HarreHer 
Works  V.  Bally,  27  Minn.  495. 

A  conditional  sale  is  not  a  mortgage. 

Bailey  v.  Hertey^  supra. 

Fenn,  J.,  delivered  the  opinion  of  the  court: 

The  present  contention  grows  out  of  the 

same  contract  which  was  con.sidered  by  the 

court  in  Beach's  Appeal,  58  Conn.  464,  and 

the  facts  therein  stated  are  applicable  4o  this 
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case,  but  need  not  be  repeated  here.  Under 
the  authority  of  that  derision  the  plaintiff,  as 
administratrix  of  George  Crompton,  having 
secured  a  dividend  of  25  per  cent  from  the  in- 
solvent estate  of  .the  Home  Woolen  Mills  Com- 
pany, brought  the  present  action  of  replevin 
tor  the  property 'against  the  defendant,  who  is 
the  trustee  in  insolvency  of  said  company; 
and  the  sole  question  for  our  decision  is  the 
one  considered,  but  not  determined,  by  the 
court  in  the  former  case,  whether  the  vendor, 
having  elected  to  enforce  the  claim  upon  the 
note,  could  at  the  same  time  retain  the  right 
to  retake  the  machinery  if  the  note  was  not 
fully  paid.  The  superior  court  held  that  such 
right  could  not  be  retained,  and  rendered  judg- 
ment in  favor  of  the  defendant  for  the  return 
of  the  property,  with  damages  for  the  replevin 
and  detention,  and  the  plaintiff  appealed. 

The  contract  appears  in  full  in  the  former 
case  (58  Conn.  465),  but  we  will  repeat  the 
closing  paragraph,  which  is  that,  upon  de- 
fault, the  vendor  "shall  have  the  right,  at  any 
time,  to  resume  possession  of  the  machinery, 
and  to  enter  the  premises  and  remove  the 
same  as  his  own  property:  and  if  any  portion 
of  said  note,  or  renewals  thereof,  shall  remain 
unpaid,  when  possession  shall  be  so  taken  by 
the  party  of  the  first  part  or  bis  authorlased 
agent,  then  the  amount  which  may  have  been 
paid  shall  be  for  the  use  of  saicT  machinery 
while  in  possession  of  the  party  of  the  second 
part,  and  said  note  shall  then  be  canceled  and 
given  up. "  It  is  the  present  claim  of  the  plain- 
tiff that,  although  by  reason  of  the  express 
stipulation,  after  possession  had  been  re> 
sumed,  no  further  right  to  recover  the  pur- 
chase price  would  exist,  yet,  by  resorting  to 
her  remedies  in  the  order  in  fact  taken,  both 
the  remedy  by  collection  and  that  by  resump- 
tion were  open  to  her.  The  argument  in 
favor  of  such  claim  appears  to  be  threefold: 
First.  That  the  default  of  the  vendee  did  not 
operate  as  a  rescission  of  the  contract;  that  the 
rights  of  the  vendor  survived  such  default; 
and  that  the  rights  of  the  parties^hereaft«r 
existing  were  to  be  determined,  udPalone  by 
the  ordinary  mettiods  furnished  by  the  law. 
but  by  those  and  such  other  proceedings  as 
were  expressly  provided  in  the  agreement 
itself,  namely,  that,  until  the  vendor  exer- 
cised his  right  to  resume  possession,  "the 
amount  which  might  have  been  paid  should  be 
for  the  use  of  the  machinery."  Second.  That 
in  this  case  the  remedies  provided  by  the  law 
and  the  agreement  of  the  parties  are  cumula- 
tive and  collateral,  and  that  each,  except  as 
limited  in  their  order  by  the  contract,  might 
he  pursued  independently,  until  full  satisfac- 
tion resulted.  Third.  That  the  vendor  had, 
under  the  contract,  a  lien  upon  the  property, 
which  was  in  effect  a  mortgage,  and  was  en- 
titled to  the  same  relief  as  if  the  title  had  been 
transferred  and  reconveyed  for  security.  We 
will  consider  each  of  these  claims  separately. 
In  reference  to  the  first,  that  the  default  of 
the  vendee  did  not  operate  as  a  rescission  of 
the  contract,  it  is  true,  and  constitutes  the 
basis  of  the  decision  in  the  former  case  of 
Beach's  Appeal.  But  it  must  be  manifest  to 
anv  one  who  examines  that  case  that  thiscourt 
did  not  then  attribute  to  such  facts  the  conse- 
quences which  the  plaintiff  now  asserts.     In- 
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■deed,  it  is  very  evideDt  tiiat,  while  leaving  the 
•question  now  at  issue  in  form  undecided,  the 
minds  of  both  the  majority  and  minority  of 
the  court  were  strongly  opposed  to  the  plain- 
tiff^s  present  position.  This  the  plaintiff  con- 
cedes, and  a  considerable  portion  of  the  brief 
presented  in  her  behalf,  and  of  the  oral  acu- 
men ts  based  thereon,  was  devoted  to  an  effort 
to  explain  how  this  court  was  led  into  its 
"apparent  error,"  which  error  is  said  to  have 
consisted  in  "presuming  that  the  case  of  Bailey 
V.  Hertey"  185  Mass.  172,  cited  in  58  Conn. 
480,  "  was  based  on  a  contract  similar,  in  effect, 
to  the  one  under  consideration,"  and  therefore, 
as  Judge  Loomis  said  in  the  former  opinion, 
"  directly  in  point."  The  plaintiff  says  that, 
in  fact,  the  contract  in  Bailey  v.  Hervey  dif- 
fered from  the  one  now  under  consideration, 
and  wait,  in  effect,  the  same  as  in  Hine  v. 
Roberta,  48  Conn.  267,  40  Am.  Rep.  170,  fol- 
lowed by  [joomis  v.  Bragg,  50  Conn.  228,  47 
Am.  Rep.  688,  in  which  the  vendor's  only 
remedy  was  held  by  this  court  to  be  the  retak- 
ing of  the  property.  To  demonstrate  this, 
since  it  does  not  appear  in  the  reported  case, 
the  plaintiff's  counsel  have  been  at  the  excep 
tioual  pains  of  procuring  what  is  stated  to  be 
an  exact  copy  of  the  actual  contract  construed 
in  Bailey  v.  Hercey,  and  have  caused  the  same 
to  be  printed  in  full  for  our  examination  at  the 
•end  of  their  brief.  The  argument  is  that  such 
-contract  would  not  have  been  construed  in 
Connecticut  as  it  was  in  Massachusetts,  as  con- 
ferring an  option  upon  the  vendor;  that  the  as- 
sumption on  which  the  opinion  is  conditioned 
is  directly  negatived  by  the  law  of  this  court 
MS  declared  in  Loomis  v.  Bragg,  "a  decision  not 
then  published,  and  doubtless  unknown  to  Jus- 
tice Allen;"  and  that,  therefore,  the  case  is  erro- 
neous, and  should  have  been  decided  upon  other 
and  belter  grounds,  by  which  the  same  result 
might  have  been  reached,  and  should  not  have 
been  recognized  as  an  authority  by  this  court. 
Conceding  this,  for  argument's  sake  only,  we 
fail  to  see  how  it  in  any  wii^e  affects  what 
Jtidge  Loomis  declares  to  be  "the  clear  and 
cogent  reasoning  contained  in  the  opinion 
cited;"  for  the  Massachusetts  court  having, 
whether  correctly  or  otherwise,  held  that  the 
contract  was  one  which  did  vest  an  option  in 
the  vendor,  and  was  therefore  similar  to  that 
now  before  us,  the  correctness  and  force  of  the 
reasoning  upon  the  premises  assumed  does  not 
depend  in  the  least  upon  the  truth  of  the  prem- 
ises themselves.  Nor  is  this  court  concerned  to 
discover  the  fidelity  to  principle,  in  all  its  parts, 
of  the  case  cited  from  another  jurisdiction, 
but  contents  itself  with  so  much  of  the  logic 
of  the  case  as  applies  clearly  and  with  force  to 
our  own.  The  court  there  said,  in  discussing 
a  contract  which  it  at  least  considered  and 
held  to  be  similar  in  effect  to  what  we  have 
•determined  the  one  before  us  to  be:  "  When 
the  plaintiff  discontinued  his  payments  on  ac- 
count, what  was  the  legal  position  of  the  de- 
fendants? If  it  be  assumed  that  they  might, 
tit  their  option,  either  retain  the  goods  as  their 
own  property,  without  any  obligation  to  ac- 
count for  the  proceeds  or  value  to  the  plaintiff, 
or  that  they  might  collect  the  price  in  full,  it 
IS  plain  that  they  were  not  entitled  to  do  both. 
They  could  not  treat  the  transaction  as  a  valid 
sale  and  an  invalid  one  at  the  same  time.    If 
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they  reclaimed  their  property  it  must  be  on  the 
ground  that  they  elected  to  treat  the  transaction 
as  no  sale.  If  they  brought  an  action  for  the 
price,  they  would  thereby  affirm  it  as  a  sale. 
Two  inconsistent  courses  being  open  to  them, 
they  must  elect  which  they  would  pursue,  and 
electing  one,  they  are  debarred  from  the  other. 
Reclaiming  the  goods  would  show  an  election 
to  forego  tbe  right  to  recover  the  price.  But, 
instead  of  reclaiming  the  goods  in  the  first  in- 
stance, they  brought  an  action  against  Bailey 
for  the  price,  made  an  attachment  of  his  prop- 
erty by  trustee  process,  and  entered  their  ac- 
tion in  court,  and  he  was  defaulted."  As 
Judge  Loomis  has  aptly  said,  "  to  accept  this 
as  good  law  would  be  to  establish  a  principle 
which  would,  upon  the  facts  found,  preclude 
the  appellee  from  hereafter  reclaiming  the 
machinery  in  question."  We  do  so  accept  it, 
because  it  commends  itself  to  our  judgment, 
and  so  clearly  does  this  appear  that  although, 
as  Judge  Loomis  further  adds,  we  "  are  aware 
that  it  may  receive  further  support  from  other 
decisions  to  the  same  effect,"  we  deem  their 
citation  uncalled  for. 

The  plaintiff,  however,  says  that  she  did  not 
exercise  any  option  until  she  resumed  posses- 
sion; that  the  provision  of  the  con  tract,  that  the 
amount  paid  should  be  for  the  use  of  the  ma- 
chinery, applies  equally  whether  such  pay- 
ment, prior  to  such  resumption,  was  by  the 
voluntary  act  of  the  vendee  or  was  coerced  by 
*the  legal  action  of  the  vendor.  This  claim  is, 
we  think,  not  only  opposed  to  the  reasoning 
which  we  have  quoted  and  approved,  but  re- 
quires for  its  support  a  construction  of  the 
contract  which  must  be  based  upon  a  presumed 
intention  of  the  parties,  which  is  neither  found 
expressed  in  the  language  of  the  instrument, 
nor  can  it  be  conceived  of  as  existing  in  the 
mind  of  its  makers.  The  only  thing  which, 
in  case  of  the  vendee's  default,  the  contract  ex- 
pressly provides  for.  Is  the  right  of  the  vendor 
to  retake  the  property,  which  is  to  operate  as 
a  discharge  of  the  note;  and,  although  we  have 
held  that  the  vendor  had  the  option  to  enforce 
payment  instead,  it  cannot  reasonably  be  sup- 
posed that  the  parties  ever  intended  that  the 
vendor,  through  the  exercise  of  an  option  not 
expressly  given,  could  by  reversal  of  the  order 
of  procedure,  instead  of  retaking  the  property 
ana  canceling  the  note,  collect  the  note,  and 
then  retake  the  property.  Cases  cited  by  the 
plaintiff's  counsel,  which  hold  that,  when  the 
option  is  exercised  by  retaking,  the  amount 
already  voluntarily  paid  may  be  retained,  and 
cannot  be  recovered  back  by  the  vendee  are 
not  in  point.  These  are  payments  made  by 
the  vendee  in  affirmance  of  a  contract  which 
it  does  not  lie  in  his  power  to  disaffirm;  tmd 
while  the  contract  remains  in  force,  and  when 
the  vendor  makes  default,  and  it  thereby  be- 
comes the  right  of  the  vendor  to  elect  whether 
he  will  affirm  or  disaffirm,  if  he  does  the  latter, 
under  a  contract  similar  to  the  present,  the 
vendor  is  under  no  obligation  to  return  to  the 
vendee  what  he  has  paid  in  part  performance 
of  a  contract  which  it  was  his  fault  that  he 
did  not  perform  altogether.  But,  while  volun- 
tary payments  are  made  by  the  vendee  in  af- 
firmance of  the  contract,  involuntary  ones  can 
only  be  coerced  after  default,  and  import  a 
like  affirmance  on  the  part  of  the  vendor,  be- 
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cause  upon  such  default,  it  being  tbe  right  of 
the  veDdor  to  elect  whether  he  will  affirm  or 
disaffirm,  though  it  may  be  true  that  he  might 
defer  such  election  for  a  considerable  time,  yet 
whenever  he  brings  an  action  to  recover  tbe 
contract  price,  he  does  affirm  it,  just  as  much 
as  he  disaffirms  it  when  be  retakes  the  proper- 
ty. To  say.therefore,  that  the  vendor's  option, 
in  the  case  before  us  was  not  exercised  until  the 
retaking,  is  erroneous.  It  involves  a  double 
election, — to  affirm  the  sale  to  get  as  much  as 
possible  out  of  the  general  assets  of  the  insolvent 
est-ate,  and  then  to  rescind  it  to  get  as  much 
more  as  possible  out  of  the  property  speciti- 
cally;  which  seems  to  us.  it  must  be  said,  a  fast 
and  loose  fingering  of  the  contract.  The  plain- 
tiff insists  that  there  is  no  injustice  in  this, 
since  she  only  seeks  to  obtain  the  amount  of 
the  purchase  price  of  the  property;  and  cannot 
get  more;  that,  whenever  the  sum  collected 
equals  the  debt,  the  property  vests  in  the  ven- 
dee; and  whenever  such  sum,  less  than  the 
debt,  is  enough  to  make  the  balance  due  below 
the  value  of  tbe  propertj',  the  vendee  cau  ob- 
taio  title  by  paying  the  remainder.  There 
seems  to  be  an  inconsistency  in  this  reasoniug. 
If  not  only  what  is  voluntarily  paid,  (in  this 
case  nothing  was  in  fact  so  paid,)  but  what  she 
collects  may  be  held  as  rent,  why  is  therplaiu- 
tiff  under  any  obligation  to  apply  it  as  part 
payment  upon  the  note?  When  she  retakes 
the  property  it  is  her  duty  under  the  contract 
to  cancel  and  give  up  the  note.  But  the  note 
being  discharged,  is  she  thereupon  to  return 
the  property?  If  the  sum  received  is  rent 
merely,  why  does  not  the  whole  purchase  price 
continue  due?  If,  on  the  other  hand,  she  is 
bound  to  apply  it  in  part  payment,  why  is  it  not 
because  she  has  elected  to  treat  the  obligation 
as  absolute,  and  not  as  conditional  ?  We  think 
the  plaintiff  is  mistaken  in  her  claim. 

Coming,  then,  to  the  second  point  in  the 
plaintiff's  argument,  that  the  law  and  the 
agreement,  taKen  together,  give  to  her  cumu- 
lative remedies,  which  she  is  entitled  to  pursue 
separately  until  they  result  in  satisfaction,  the 
answer  to  this  claim  appears  to  be  clearly  em- 
braced in  what  has  already  been  said.  This 
is  not  a  question  of  remedy,  but  of  right. 
The  contract  was  conditional.  The  note 
should  be  paid  or  the  property  n3i|ght  be  re- 
taken. There  was  an  option.  True,  this 
court  has  held  that  such  option  belonged  to  the 
vendor,  and  not  to  the  vendee.  The  debt  was 
absolute  if  the  vendor  elected  to  treat  it  as 
such.  The  plaintiff's  intestate,  or  she  as  his 
administratrix,  might  therefore,  upon  the  ven- 
dee's default,  demand  and  enforce  either  pay- 


ment or  return.  If  the  latter,  that  by  the 
express  terms  of  the  instrument  inured  to 
discharge  the  note;  if  the  former,  that  equally, 
though  bv  operation  of  law,  transferr^  and 
COD  firmed  the  title.  Having  elected,  therefore, 
to  enforce  the  note,  the  plaintiff  is  entitled  to 
all  the  remedies  which  the  law  or  the  contract 
gives  her  for  that  purpose,  but  not  for  any 
other  purpose.  She  could  attach  the  property. 
She  did  in  fact  attach  other  properly.  Insolv- 
ency intervening,  the  claim  was  presented 
and  the  dividend  received.  What  other  remedy 
for  the  enforcement  of  the  debt  exists?  Not 
now  to  retake  the  property  as  a  means  to  that 
end.  A  contract  of  conditional  sale  imposes 
no  lien  upon  property  in  favor  of  the  vendor, 
for  that  or  any  other  purpose.  He  does  not 
sell  and  receive  back  a  pledge.  He  retains  tbe 
title  until  he  elects  to  part  with  it,  and  when 
he  does  so  elect  the  title  passes  from  him;  but 
nothing  else  thereby  springs  up  in  its  place  in 
the  nature  of  a  lien  or  incumbrance  upon  the 
property,  inuring  to  his  benefit 

And  this  brings  us  directly  to  the  remaining 
claim  of  the  plaintiff,  that  the  contract  in  ques- 
tion is  in  the  nature  of  a  mortgage.  It  is  not 
a  mortgage.  If  it  had  been,  it  must,  in  order 
to  be  valid,  have  been  executed  with  statutory 
formalitities,  which  are  lacking,  and  recordea. 
It  would  require  foreclosure  to  perfect  title,  and 
it  ought  to  have  been  considered  by  the  commis- 
sioners on  the  insolvent  estate  as  security  for 
the  plaintiff's  claim  upon  the  property  of  such 
estate,  which  was  not  done.  It  is  not.  there- 
fore, claimed  to  be  a  mortgage,  but  that  it  wa» 
in  the  nature  of  a  mortgage.  We  think,  how- 
ever, that  it  is  just  as  far  from  the  nature  of  a 
mortgage  as  any  other  conditional  sale, — no 
more  and  no  less;  and  that  to  hold  that,  be- 
tween conditional  sales,  a  class  of  contracts  so 
often  construed  and  so  clearly  defined  in  this 
state,  and  chattel  mortgages  proper,  there  is  an 
intermediate  and  anomalous  species  of  con- 
tracts, which  the  court  will  regard  as  importing 
in  favor  of  a  vendor  all  the  benefits  of  both  a 
mortgage  and  a  conditional  sale,  and  against 
the  vendee,  the  trustee  for  the  benefit  of  cred- 
itors of  the  vendee's  insolvent  estate,  and  the 
public  generally,  to  whom  such  unrecorded 
and  undisclosed  conveyances  operate  too  often 
disadvantageously,  all  the  burdens  of  both, 
with  none  of  the  advanta^s  of  either,  would 
bo  opposed  to  public  policy,  and  cannot  be 
and  is  not  law. 

Th^e  is  no  error  in  the  judgment  ctmiplained 

of. 
Tbe  other  Judges  concurred. 
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1 .   The  transfer  to  Wk  corporation  bjr  its 


former  manager  of  a  certificate  of 
membership  in  an  incorporated  ex- 
change which  he  held  merely  as  its  representa- 
tive and  the  request  of  the  oorporation  that  a 
certificate  be  issued  to  its  present  manager,  does 
not  (ri^e  the  oorporation  or  its  new  manager  any 
rights  as  a  member  of  such  exchange  where  the 
rules  of  the  latter  require  a  formal  application 


Note.— On  the  question  what  constitutes  such  a 

T>ublic  business  as  to  be  subject  to  controJ  by  the 

vemment,  see  in  connection   with   the  above 
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case,  the  very  elaborate  discussion  by  the  opinions 
of  the  court  in  People  v.  Budd,  5  L.  R.  A.  5fiO,  117  N. 
Y.  1,  alTd  in  148  U.  8. 517,  86  L.  ed.  247. 
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for  membenhip  wltb  payment  of  an  initiation  fee 
and  an  approval  of  the  new  member  by  the  board 
of  dfrectoiB. 

8.  A  eourt  of  duuieery  will  not  under- 
take to  f oree  a  member  upon  a  corpo- 
ration which  is  not  engaged  In  commercial 
biwineeB  but  merely  furnishes  to  ite  members 
facilities  for  carrying  on  business,  against  the 
will  of  those  whose  duty  it  is  to  pass  upon  appli- 
cation for  membership. 

8.  Tbe  lUeg^alit^  of  the  b^-laws  or  e<m- 
traet  of  a  stock  exchange  mm  beings  in 
reetraint  of  trade  cannot  be  invoked  by  a 
stranger  as  a  ground  of  compelling  the  members 
of  such  exchange  to  disobey  such  rules  as  the 
law  does  not  prohibit  a  contract  in  restraint  of 
trade  but  merely  declines  after  they  are  made  to 
recognize  their  validity. 

4.  The  fkctrthat  a  livestock  market 
owned  by  a  private  corporation  is  the 
largest  in  the  world  does  not  make 
the  business  therein  of  an  incorporated 
stock  exchange  which  has  no  corporate  relation 
with  the  market  company,  a  public  business  such 
that  the  exchange  can  be  compelled  to  deal  with 
all  persons  at  that  market  without  discrimina- 
tion. 

5.  The  mere  fhct  that  the  business  of  a 
particular  market  has  become  the 
hugest  in  the  world  does  not  give  to 
the  Cconrts  lany  power  to  declare  the 
market  public  and  impressed  with  a  public 
use  or  to  apply  to  it  any  rules  of  public  policy 
peculiar  to  that  class  of  markets,  although  the 
Legislature  might  be  warranted  in  making  such 
a  declaration. 

6.  On  sustaining  amotion  to  dissolve 
an  injunction  whore  the  bill  is  in  effect  for  an 
injunction  only  the  bill  may  be  dismissed. 

(October  81.  18l».) 

APPEAL  by  plaintiff  from  a  decree  of  tbe 
Appellate  Court.  First  District,  affirm iDg 
a  decree  of  the  Circuit  Court  for  Cook  County, 
dismissing  the  bill  in  a  suit  brought  to  enjoin 
defendants  from  refusing  to  admit  plaintiff  to 
membenhip  and  also  awarding  damages  sus- 
tained by  reason  of  the  suing  out  of  a  prelimi- 
nary injunction.     Affirmed, 

Statement  by  Bailejr,  Ch.  J.  : 

This  was  a  bill  in  chancery  brought  by  tbe 
American  Live  Stock  Commission  (Company 
aeainst  Uie  Cbicago  Live  Stock  Exchange  anil 
n.  D.  Rogers,  for  an  iniunction.  A  prelimi- 
naiy  injunction  having  been  issued,  tbe  Chi- 
cago Live  Stock  Exchange  appeared  and  de- 
murred to  the  bill,  and,  the  demurrer  being 
overruled,  it  filed  an  answer,  and  entered  its 
motion  to  dissolve  the  iniunction.  Said  mo- 
tion, being  beard  on  bill,  answer,  and  the 
affidavits  filed  by  the  respective  parties,  was 
•mstained.  The  defendant  then  filed  its  suir- 
^estion  of  damages,  and  upon  the  evidence  ad- 
duced the  court  awarded  tbe  defendant  dam- 
ages sustained  by  reason  of  suing  out  the  in- 
jonction  in  tbe  sum  of  $1,250,  and  rendered 


its  decree  therefor,  and  also  entered  a  decree 
dismissing  the  bill  at  the  complainant's  costs, 
for  want  of  equity.  Both  decrees  have  been 
affirmed  by  tbe  appellate  court  on  appeal,  and 
the  present  appeal  is  from  said  judgment  of 
affirmance. 

The  facts,  as  alleged  in  the  bill,  so  far  as 
they  need  be  stated,  are  these:    Tbe  Chicago 
Live  Stock  ExchaDge  is  a  corporation  organized 
under  the  hkws  of  this  state.  March  13.  1884, 
by  certain  commission  merchants  engaged  in 
the  business  of  buying  and  selling  livestock  for 
others  on  commission,  and  was  organized  in 
tbe  interest   of    commission    merchants    and 
dealers  in  livestock  at  the  Union  Stock  Yards, 
a  public  livestock  market  in  Cook  county.  III. 
Upon  the  organization  of  said  exchange,  the 
commission  merchants  and  buyers  of  livestock 
at  tbe  Union  Stock  Yards  l)ecame  and  are  now 
members  thereof,  and  tbe  members  of  the  ex- 
change have  combined  and  confederated  in  or 
der  to  control  tbe  selling  of  the  live<«tock  which 
may  arrive  at  said  market,  and,  by  reason  of 
such  combination,  it  has  become  impossible 
for  one  not  a  member  of  the  exchange  to  sell 
livestock  in  said  public  market;  for,  while  the 
rules  of  the  exchange  allow  its  members  to  buy 
from  owners  of  livestock,  the  usage  of  owners 
not  to  accompany  their  stock,  and  their  lack  of 
acquaintance  with  purchasers  and  dealers,  and 
uf  familiarity   with  the  methods  of  dealing, 
render  it  necessary  to  employ  a  representative 
to  sell  their  stock:  and,  bv  the  rules  of  the  ex- 
change, such  representative  roust  be  a  mem- 
ber tKet'eof ,  as  purchasers  will  buy  of  no  others 
than  members  or  the  owners  of  stock.     In  tbe 
year  1889  there  were  shipped  to  the  Uniou 
Stock  Yards,  and  sold  in  said  market,  3,023,- 
281    cattle,   128,968   calves,    5,998,520    hogs, 
1.823,469  sheep.  79,926  horses,  making  a  total 
of  11,117,170  bead  of  livestock,  said  livestock 
having  been  raised  and  forwarded  to  the  Union 
Stock  Yards  by  the  farmers  of  Illinois,  Wis- 
consin, Michigan,  and  other  states  and  terri- 
tories, whereby  tbe  livestock  market  at  said 
stock  yards  has  become  and  now  is  the  largest 
market  of  livestock  in  the  world.     Said  ex- 
change, shortly  after  its  organization,  adopted 
a  body  of  rules  and  by-laws  which,  in  1889, 
were  codified  into  a  system.     Of  these  rules, 
rule  8  fixed  the  qualifications  and  mode  of  ad- 
mission of  members,  and  rule  9  establisheii 
certain  minimum  rates  of  commissions  to  be 
charged    bv  members  for   selling    livestock. 
The  bill  alleges  that  tbe  rates  of  commission 
thus  fixed  are  unjust  and  unreasonable  to  those 
engaged  in   raising    livestock,   and  #ho  are 
compelled  by  circumstances  to  ship  the  same 
to  said  market,  that  market  having  long  since 
become  a  public  market,  tbe  prices  upon  which 
to  a  great  degree  fix  the  value  of  livestock 
throughout  the  United  States;  that,  under  the 
alleged  purposes  for  which  said  corporation 
was  formed,  its  members  have  joined  and  con- 
federated together  to  coerce  persons  sending 
stock  to  said  stock  yards  to  pay  an  unreason- 
able price  to  them  for  selling,  or  to  prevent 
such  stock  from  being  sold  until  a  member  of 
the  exchange  should  be  employed  to  sell  the 


As  to  oooclaaivenefls  of  by-laws  of  aasociatioos, 
we  Thomas  v.  Musioal  Protective  IJnton  (N.  Y.)8 
L.  R.  A.  175,  and  noff .  121  N.T.46. 
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•same  at  UDreasonable  rntes  of  commissioD ;  that 
a  great  proportion  of  the  livestock  shipped  to 
«aid  market  is  purchased  by  four  persons  or 
firms,  at  least  to  such  an  extent  that  their  re- 
fusal to  purchase  from  an  individual  or  firm 
renders  it  impossible  for  such  person  .or  firm  to 
^11  stock  in  said  market,  and  each  of  said  buy- 
ers is  a  member  of  the  exchange,  and  submits 
to  and  is  bound  by  its  rules  and  regulations, 
and  will  refuse  to  purchase  from  persons  who 
are  not  in  harmony  with  the  exchange,  and 
will  refuse  to  trade  with  or  purchase  from  per- 
sons or  corporations  when  forbidden  to  do  so 
by  the  exchange. 

The  bill  furtheralleges  that  this  condition  of 
thinss  existed  on  the  1st  day  of  January,  1880, 
and  nad  so  existed  for  a  number  of  years  prior 
thereto,  and  that  a  large  number  of  stock  pro- 
ducers in  the  states  and  territories  aforesaid, 
feeling  the  grievances  to  which  they  were  and 
had  been  subjected,  conferred  together  as  to 
the  best  means  of  relief  from  the^oppressions 
aforesaid,  and  determined  to  organize  and  form 
a  corporation  for  the  purpose  of  selling  their 
own  stock,  by  having  their  corporation  Income 
a  member  of  the  exchange,  so  as  to  handle  and 
sell  their  own  stock  on  said  public  market: 
and  after  selling  such  stock  as  might  be  con- 
signed to  it  by  its  shareholders  and  others,  aud 
charging  the  regular  commissions  therefor,  to 
relieve  its  shareholders  of  such  excessive 
charges  by  returning  to  them,  by  way  of  divi- 
denos,  all  sums  their  corporation  should  re- 
ceive in  excess  of  the  expense  of  such  hai\^ling 
and  selling;  that  in  pursuance  of  such  arrange- 
ments, and  in  the  interest  of  said  stock  pro- 
ducers, the  American  Live  Stock  Commission 
Company  was  organized,  under  the  laws  of 
this  state,  March  2, 1889;  that  after  its  organi- 
zation its  board  of  directors  appointed  H.  D. 
Rogers  its  manager  at  Chicago,  and  gave  him 
authority  to  attend  to  its  business,  and  see  to 
receiving  such  livestock  as  might  be  consigned 
to  it,  and  sell  the  same  for  said  company,  in 
accordance  with  the  rules  and  by-laws  of  the 
«xchange;  that,  in  order  to  sell  livestock  at  the 
stock-yards  market,  it  was  found  to  be  neces- 
sary for  the  complainant  corporation  to  be- 
come a  member  of  the  exchanere.  and  for  that 
purpose,  and  under  that  necessity,  it  caused  its 
manager  to  purchase  from  the  legal  holder 
thereof  a  certificate  of  membership,  and  caused 
the  same  to  be  transferred  to  its  manager,  and 
for  which  it  paid  the  sum  of  |]00,  and  there- 
upon its  manager  signed  an  agreement  to  abide 
by  the  rules,  regulations,  and  by-laws  of  the 
associanon;  and  all  amendments  that  might  in 
due  form  be  made  thereto,  in  conformity  with 
the  requirements  of  rule  8  of  said  exchange; 
and  thereupon  the  exchange,  at  the  complain- 
ant's request,  took  up  said  certificate  so  pur- 
chased and  issued  to  Rogers,  as  such  manager, 
to  be  held  by  him  in  trust  for  the  complainant, 
H  new  certificate  of  membership,  admitting 
him,  under  the  description  of  '*  H.  D.  Rogers. 
Mana^r,'Mo  full  and  regular  membership  and 
siaudme  in  the  exchange. 

It  is  uirther  alleged  that,  by  virtue  of  such 
membership,  Rogers  represented  the  complain- 
ant, as  its  manager,  in  the  exchange,  selling 
stock  and  doing  other  necessary  business  for  it, 
until  December  14,  1889,  when  the  office  of 
manager  was  abolished,  whereupon  Rogers 
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resigned,  and  £li  Titus  was  appointed  general 
manager  of  the  complainant;  that  Rogers 
afterwards,  and  about  January  5, 1890,  having 
ceased  to  act  for  the  complainant,  assigned 
said  certificate  of  membership  in  blank  and  de- 
livered it  to  the  complainant;  that  afterwards, 
and  on  or  about  January  18, 1890,  without  the 
knowledge  or  consent  of  the  complainant,  he 
surreptitiously  and  secretly  abstracted  said  cer- 
tificate from  the  complainant's  desk,  and  now 
has  the  same,  and  refuses  to  surrender  it  to  the 
complainant,  and  threatens  to  hold  it  and  en- 
joy the  privileges  of  membership  in  the  ex- 
change which  it  affords,  as  though  he  was  the 
owner  thereof;  that  the  complamant  has  re- 
quested the  exchange  to  issue  to  its  general 
manager  a  duplicate  certificate,  and  thereupon 
the  exchange  investigated  the  complainant's 
claim,  and  admitted  that  it  was  the  owner  of 
said  certificate,  but  refused,  and  now  refuses, 
to  issue  to  the  complainant  such  duplicate,  or 
any  other  evidence  of  its  right  to  membership 
in  the  exchange;  that  the  exchange  now 
threatens  to  deny  the  complainant  the  privi- 
leges of  the  exchange,  and  to  notify  its  mem- 
bers to  refuse  to  purchase  livestock  from  the 
complainant,  and  to  expel  the  complaiuant 
from  membership,  and  has  conspired  with  Rog- 
ers to  have  him  withhold  said  certificate,  and 
thus  deprive  the  complainant  of  its  rights 
therein. 

The  bill  furtheralleges  that  the  object  of  the 
complainant's  organization  was  to  enable  its 
shareholders,  all  of  whom  are  feeders  of  live- 
stock and  shippers  of  the  same  to  said  market, 
to  procure  the  sale  of  such  livestock  at  reason- 
able cost  and  under  favorable  circumstances, 
and,  to  the  end  that  this  might  lie  done  at  the 
lowest  cost,  it  has  offered  to  and  has  sold  on 
said  market  livestock  for  other  producers,  and 
has  made  the  charges  therefor  in  strict  accord- 
ance with  the  rules  of  the  exchange,  and,  after 
making  such  charges  and  collecting  the  same, 
at  the  end  of  the  year  it  had  earned,  as  the  re- 
sult of  its  services,  after  deducting  all  expenses, 
the  sum  of  $40,498.88,  and  thereupon,  in 
December,  1889,  it  proceeded  to  declare  a  divi- 
dend, and  distribute  its  net  earnings  among  its 
shareholders,  in  accordance  with  the  puroose 
announced  in  its  articles  of  incorporation,  that 
is  to  say,  65  per  cent  of  such  net  earnings  to 
its  shareholders  in  the  ratio  of  the  amount  of 
livestock  shipped  by  each  respectively,  and  the 
remaining  85  per  cent  in  proportion  to  the 
number  of  shares  of  stock  owned  by  them; 
that  such  division  of  profits  was  not  in  c«>nflict 
with  any  rule  of  the  exchange,  and  was  just 
and  equitable,  and  injurious  to  no  one,  and 
that  the  complainant  is  obliged  by  law  to  so 
distribute  its  net  earnings. 

It  is  also  alleged  that  the  members  of  the 
exchange,  further  conspiring  to  reap  unrea- 
sonable profits  and  to  prevent  the  complain- 
ant's shareholders  from  obtaining  the  sale  of 
their  stock  at  small  expense,  on  February  4, 
1890,  against  the  complainant's  objection, 
amended  its  said  rule  8,  by  adding  thereto  the 
two  following  paragraphs,  viz.:  (1)  "No  per- 
son shall  be  received  for  membership  in  this 
exchange .  who  in  any  manner  represents  or 
acts  for,  either  as  an  officer,  agent,  or  broker, 
or  commission  merchant,  any  other  livestock 
corporation  or  exchange,  whose  charter  r^u- 
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latioDS,  rules,  or  by-laws  provide  for  dis^crimi- 
nation  in  rates  or  charges  or  commissioDS  be- 
tween stockholders  or  other  patrons  or  cus- 
tomers, whether  under  guise  of  dividends, 
drawbacks,  or  any  other  scheme  or  device 
whatever."  (2)  *'lf  any  member  of  this  ex- 
change shall  hereafter  act  for,  either  as  officer, 
agent,  broker,  or  commission  merchant,  any 
other  livestock  corporation  or  exchange,  whose 
charter,  regulations,  rules,  or  by-laws  provide 
for  discrimmation  in  rates  or  charges  or  com- 
missions between  stockholders  or  otbcr  per- 
sons or  customers,  whether  under  the  guise  of 
dividends,  drawbacks,  or  any  other  scheme  or 
device  whatever,  he  shall  be  liable  to  suspen- 
sion for  the  first  offense,  and  to  expulsion  for 
any  subsequent  offense."  That  at  the  same 
time  the  exchange  amended  its  rule  9  by  add- 
ing thereto  the  following:  "Nobody  m  this 
exchange  shall  buy.  or  cause  to  be  bought,  at 
the  Union  Stock  Yards,  Chicago,  111.,  from 
any  agent,  individual,  firm,  incorporation,  or 
other  livestock  commission  company,  who  are 
or  may  be  regularly  selling  livestock  for  non- 
residents on  commission,  unless  some  one  or 
more  of  the  members  of  such  firm  or  stock- 
holders of  such  company  are  members  in  good 
standing  of  this  exchange;  provided,  however, 
that  any  party  or  parties  beginning  a  livestock 
commission  business  at  said  yards  shall  not  be 
considered  subject  to  this  rule  until  thirty  days 
from  the  date  of  their  beginning  such  busi- 
ness: and  provided,  further,  that  nothinc: 
herein  contained  shall  be  construed  as  in  anv 
manner  prohibiting  any  party  from  selling  his 
own  livestock  on  the  market  of  such  stock 
yards,  or  any  member  of  this  exchange  from 
buying  such  stock  of  the  owner."  The  bill 
prays  for  an  injunction  restraining  Rogers 
from  usin^  or  disposing  of  said  certificate  of 
membership,  and  restraining  the  exchange 
from  issuing  any  certificate  in  place  thereof  to 
any  other  than  the  complainant  or  its  author- 
ized general  manager;  that  said  amendments  to 
said  rules  and  by-laws  of  the  exchange  be  held 
to  be  null  and  void:  that  the  exchange  be  en- 
joined from  notifying  its  members,  or  any  of 
them,  not  to  purchase  livestock  in  said  general 
market  or  elsewhere  from  the  complainant, 
and  from  in  any  manner  endeavoring  to  pre- 
vent the  complainant  and  its  agents  from  sell- 
ing livestock  on  the  market  of  the  Union  Stock 
Yards,  and  from  taking  any  steps  to  try  t be 
<^mplainant  for  any  supposed  violation  of  said 
rule  9,  or  any  of  said  amended  by-laws;  and 
that  on  final  hearing  said  injunction  be  made 
perpetual,  and  said  Rogers  l)e  required  to  sur- 
render said  certificate,  and  the  exchange  be  re- 
quired to  issue  said  certificate  to  the  complain- 
ant.  and  that  the  complainant  be  permitted  to 
enjoy  its  privileges,  unvexed  by  any  unjust, 
unreasonable,  or  illegal  restraints;  and  also  a 
general  prayer  for  relief. 

TheChicago  Livestock  Exchange  answered, 
denying  the  equities  of  the  bill,  and  particu 
larly  denying,  among  other  things,  that  its 
members  had  confederated  to  control  the  sell- 
ing of  livestock  at  the  Union  Stock  Yards  by 
its  own  members  or  otherwise,  or  that  it  had 
interfered  or  attempted  to  interfere  with  the 
action  of  any  other  persons,  not  members  of 
the  exchange,  in  buying  or  selling  at  said 
yards,  or  that  it  was  impossible  for  one  not  a 
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member  to  sell  livestock  in  said  market,  or 
that  it  was  necessary  for  shippers  of  cattle  to 
said  yards  to  employ  a  representative  to  sell 
their  stock.  The  answer  alleged  that  the 
I  Union  Stock  Yards  Company  is  a  private  cor- 
j  poration  and  is  accustomed  to  forbid  and  pre- 
vent such  persons  or  corporations  as  it  saw  fit 
from  entering  upon  or  doing  business  at  its 
stock  yards.  The  answer  also  alleges  that  it  is 
a  matter  of  no  concern,  except  to  the  defend- 
ant and  its  memt)ers,  whether  the  defendant 
has  adopted  a  body  of  rules  or  by  laws,  or  has 
altered  them,  or  as  to  what  rules  it  has  adopted ; 
that  the  complainant  is  not  a  member  of  the 
defendant  corporation,  or  interested  in  its 
rules,  and  has  no  right  to  inquire  into  them  or 
call  them  in  question;  that  it  is  no  concern  of 
the  complainant,  or  any  one  else,  as  to  what 
commissions  are  charged  by  commission  mer- 
chants, or  as  to  what  rules  or  regulations  the 
defendant  may  have  made  or  shall  make  as  to 
the  rate  of  commissions,  or  as  to  what  rules  orr 
regulations  it  shall  make  for  the  government  of 
its  affairs  or  that  of  its  members.  It  denies 
that  the  rates  of  commission  prescribed  by  the 
defendant's  rules  are  unjust  or  unreason- 
able, but  avers  that  they  are  low,  minimum 
rates,  and  the  lowest  that  any  reputable  or 
responsible  merchant  can  afford  to  charge 
for  handling  slock.  The  answer  further 
avers  that  the  establishment  by  the  mem- 
bers of  the  exchange  of  uniform  rates  of 
commission  was  essential  to  the  correction 
and  prevention  of  certain  evils  in  their  busi- 
ness of  buying  and  selling  livestock  on  commis- 
sion at  said  stock  yarns;  that,  prior  to  the 
adoption  of  the  rule  establishing  such  uniform 
rates,  great  demoralization  and  abuses  had 
^rown  up  in  said  business,  but  that  they  had 
m  a  great  measure  been  corrected  by  that  rule. 
The  defendant  denies  that  the  refusal  of  any 
four  firms  doing  business  at  the  stock  yards  to 
purchase  of  an  individual  renders  it  impossible 
for  such  individual  to  sell  his  stock  at  said 
stockyards;  that  the  defendant  does  not  know 
whether  or  not  purchasers  of  livestock  who 
are  members  of  the  exchange  will  refuse 
to  purchase  from  persons  who  are  not  in  har- 
mony with  the  exchange,  or  whether  they  will 
refuse  or  decline  to  trade  with  or  purchase 
from  persons  or  corporations,  or  from  agents, 
when  forbidden  to  do  so  by  the  exchange. 
The  answer  charges  that  the  promoters  of  the 
complainant  corporation  conspired  to  «lefeat 
and  destroy  the  work  and  benefit  of  the  ex- 
change, and  to  injure  the  business  of  its  mem- 
bers, and  prevent  equality  among  shippers  in 
the  matter  of  commissions,  and  to  get  discrim- 
inations in  rates  of  transportation,  and  other 
undue  advantages,  and  to  control  and  raise  the 
price  of  livestock,  and  that  for  thes^  pur|)oses 
that  corporation  was  formed;  that  the  com- 
plainant's shareholders  confederated  to  control 
the  livestock  market  of  Chicago,  and  the  mar- 
ket price  of  t)eef,  and  have  conspired  to  injure 
the  commission  merchants  at  the  stock  yards 
and  to  avoid  and  defeat  the  restrictions  and 
rules  of  exchange,  and  at  the  same  time  get  to 
themselves  the  benefit  of  said  exchange;  and 
while  said  corporation  nominally  charges  its 
shareholders,  as  well  as  others,  the  full  rates  of 
commission  fixed  by  the  rules  of  the  exchange, 
it  returns  to  its    shareholders  and  distributes 
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among  tbem  65  per  cent  of  its  net  earnings,  in 
the  ratio  of  th^  amount  of  livestock  shipped 
by  each;  that  said  distribution  of  65  per  cent 
of  it8  net  earnings  was  an  attempted  evasion  of 
rule  9  of  the  exchange,  and,  if  such  evasion 
were  permitted,  other  members  of  the  ex- 
change, who  are  bound  by  said  rule,  would  be 
put  to  a  great  disadvantage,  and  would  be  un- 
able to  meet  said  competition. 

The  answer  avers  that  it  is  not,  and  has  never 
been,  necessary,  in  order  to  buy  or  sell  stock  on 
commission  at  the  Union  StocK  Yards,  that  the 
person  so  attempting  to  do  should  become  a 
member  of  the  exchange,  and  that  it  was  and  is 
not  necessary  that  the  complainant  should  be- 
come a  member  of  the  exchange;  that  the  de- 
fendant has  never  attempted  to  prevent  any  per- 
son or  corporation  from  buying  or  selling  live- 
stock at  said  yards  who  was  not  a  member  of  the 
exchange,  and  does  not  intend  so  to  do;  and  that 
its  members  have  not  confederated  together  to 
prevent  any  person  or  corporation  not  a  mem- 
ber from  buying  or  selling  livestock  at  said 
yards,  or  to  interfere  with  them  in  their  action 
in  that  behalf.  It  atdmits  that,  at  the  date  al- 
leged, Rogers  presented  to  the  defendant  an 
application  for  and  was  admitted  to  member- 
ship, but  the  defendant  denies  that  the  com- 
plainant ever  became  a  member,  or  that  Rog- 
ers was  admitted  at  its  request;  that  defendant 
does  not  know  who  Rogers  represented,  but 
that  his  membership  in  the  exchange  was  mere- 
ly persona]  to  himself;  that,  when  he  applied 
for  membership,  the  fact  that  he  was  to  act 
for  a  corporation,  which  was  to  divide  its  earn- 
ings as  the  complainant  has  done,  was,  at  the 
instance  of  the  complainant,  and  for  the  pur 
pose  of  getting  its  agent  into  said  exchange, 
concealed  from  the  defendant.  The  answer  ad- 
mits that  Rogers  signed  th^  blank*  assignment 
on  the  back  of  his  certificate  of  mem&rship, 
but  denies,  on  information  and  belief,  that  he 
delivered  it  so  indorsed  to  the  complainant. 
It  also  denies  that  the  complainant  has  request- 
ed the  defendant  to  issue  said  certificate  to 
Titus,  or  that  the  complainant  or  Titus  has  ap- 
plied for  membership,as  provided  by  said  rule 8, 
or  that  the  defendant  is  refusing  to  issue  to  the 
complainant  a  certificate  or  other  evidence  of 
its  riglts  in  the  exchange,  or  that  the  defend- 
ant has  ever  threatened  to  deny  the  complain- 
ant such  rights,  or  threatened  to  notify  any  of 
the  members  of  the  exchange  not  to  purchase 
livestock  from  the  complainant,  or  to  expel  the 
complainant  from  its  pretended  membership, 
as  those  questions  have  not  arisen  for  its  con- 
sideration; but  the  defendant  now  denies  that 
the  complainant  is  a  member  of  the  exchange, 
or  that  it  has  a  right  to  become  a  member 
thereof. 

Roth  the  bill  and  answer  are  verified  by  afi9- 
davits,  and.  in  addition  thereto,  the  parties 
produced  and  read  at  the  hearing  of  the  mo- 
tion to  dissolve  the  injunction  a  large  number 
of  affidavits  of  officers  and  members  of  the 
two  corporations  in  question,  and  of  shippers 
of  livestock  to  the  stockyards  market,  and  of 
dealers  in  that  market,  corroborative  of  the 
allegations  of  the  bill  and  answer,  respectively, 
nnd,  upon  the  case  thus  made,  an  order  was 
entered  dissolving  the  injunction,  and  a  further 
order  was  subsequently  entered  dismissing  the 
bill  for  want  of  equity.    Prior  to  the  submis- 
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sion  of  the  motion  to  dissolve  the  injunction, 
however,  a  hearing  was  had  as  to  defendant 
Rogers,  upon  the  bill  taken  pro  eonfeMo,  and 
at  that  hearing  the  court  found  that  the  certifi- 
cate of  membership  in  the  exchange  held  by 
Rogers  was  paid  for  with  the  complainant's 
funds,  and  was  held  by  Rogers  in  trust  for  the 
complainant,  and  it  was  thereupon  decreed  I  bat 
said  certificate  was  the  property  of  the  com- 
plainant, and  Rogers  was  ordered,  within 
thirty  days,  to  surrender  and  deliver  tbe  same 
to  the  complainant,  and  he  was  also  perpetual- 
ly enjoined  from  exercising  any  further  privi- 
leges or  rights  under  said  certificate,  as  against 
the  complainant. 

The  further  facts  necessary  to  a  proper  un- 
derstanding of  the  case  will  be  found  sufii- 
ciently  stated  in  the  opinion  of  the  court. 

Mr.  William  Brown  for  appellant. 

Meggrs,  Miller,  Starr  A  Leman,  for  ap- 
pellee: 

The  bill  does  not  sufficiently  show  that  com- 
plainant is  a  member  of  the  exchange. 

It  shows  that  complainant  never  complied 
with  one  of  the  requirements.  It  never  itself 
applied  for  membership,  and  membership  in 
this  association  is  a  personal  privilege. 

Barclay  v.  Smith,  107  111.  349,  47  Am.  Rep. 
437. 

Whatever  complainant's  rights  as  against 
Rogers  may  have  been,  it  got  no  rights  of 
membership,  as  a^inst  the  exchange,  from  the 
fact  that  the  certificate  was  purchased  with  its 
raonev. 

Wcfiver  V.  Msher,  110  111.  146. 

.It  would  not  be  within  complainant's  corpo- 
rate powers  to  become*  a  member  of  another 
corporation  either  directly  or  through  an 
agent. 

People  V.  Chicago  Gas  Trust  Co.  8  L.  R.  A. 
497,  130  111.  268. 

Even  if  complainant  were  a  member,  it  does 
not  in  its  bill  show  such  interference  or  danger 
of  interference  with  its  rights  of  membership 
as  would  iustify  the  interference  of  a  court  of 
equity.  Apprehension  or  mere  threaU  of  fut- 
ure injury  do  not  constitute  sufficient  grounds. 

Troj/  V.  Doniphan  County  Comrs.  82  Kan. 
50^  Thomas  v.  Musical  Mut.  P.  Union,  8  L. 
R  A.  175,  121  N.  Y.  45. 

There  are  no  facts  whatever  alleged  in  the 
bill  showing  that  the  exchange  had  ever  inter- 
fered in  any  way  with  any  legal  rights  of  com- 
plainant. 

typarltatnk  v.  Union  Pass.  R.  Co.  54  Pa.  401 ; 
Gause  v.  Perkins.  56  N.  C.  177,  69  Am.  Dec. 
728;  Delaware,  L.  d  W.  R.  Co.  v.  Central  Stock 
Yards  db  T.  Co.  6  L.  R.  A.  855,  46  N.  J.  Eq. 
280;  Thomas  v.  Mvsical  Mvt.  P.  Union,  supra; 
Morawelz,  Priv.  Corp.  S§  1041,  1182,  note  I  ; 
High,  Inj.  §  23. 

A  court  of  equity  will  not  interfere  with  the 
action  or  contemplated  action  of  an  association 
like  this  upon  the  question  of  membership  or 
expulsion  from  membership  therein. 

Stnrges  v.  Board  of  Trade,  86  HI.  441;  Baj-- 
ter  V.  Board  of  Trade,  88  111.  146;  Robinson  v. 
Yates  City  Ijodge,  86  111.  598;  Pitchgr  v.  Chica- 
go Board  of  Trade,  20  111.  App.  323;  Gregg  v. 
Medical  Soc.  Ill  Mass.  185.  15  Am.  Rep.  24; 
Thfjmpson  v.  Society  of  Tammany,  17  Hun,. 
305. 
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A  coait  of  equity  does  not,  at  the  suit  of 
private  persons,  eotertain  suits  to  restrain  il- 
Ifsnl  acts  or  illegal  combinations  or  violations 
bv  corporations  of  corporate  duty.  * 

Tkomcuf  y.  Musical  atut.  P.  Union,  supra; 
Sparhatck  v.  Union  Bass.  R.  Vo,  54  Pa.  401; 
mOard  V.  Erha/ri,  85  Kan.  611;  Gause  v.  Per- 
kir,$^  56  N.  C.  177,  69  Am.  Dec.  728;  Defaware, 
L  d  W.  R.  Co.  V.  Central  Stock  Yards  d  T.  Co. 
6  L.  R.  A.  855.  46  N.  J.  Eq.  280;  High,  Inl 
$  .38;  Morawetz,  Priv.  Corp.  §§  1041,  1182, 
««f«  /. 

A  person,  who  is  not  a  member  of  an  asso- 
ciation, cannot  attack  its  rules  which  bind  no 
(»De  not  a  member. 

Ward  v.  Johnson,  95  111.  215;  Green's  Brice, 
Uhra  Vires,  678  note  (a). 

A  role  or  agreement  among  the  members  of 
Tbe  exchange  as  to  the  rates  of  commission 
charges  does  not  contravene  public  policy,  but 
i<  valid. 

I  Ate  Stock  Asso.  v.  I^vy,  22  Jones  <fe  S.  82; 
Palmer  ▼.  Stebbins,  8  Pick.  188,  15  Am.  Dec. 
204;  Master  Stevedores  Asso.  v.  WaUh,  2  Daly, 
I;  Careic  v.  Rutherford,  106  Mass.  14,  8  Am. 
Rep.  287;  Bowen  v.  Matheson,  14  Allen,  499; 
>Vi/nf  V.  Wheeler,  118  Mass.  179;  Greenhood, 
Pub.  Pol.  668. 

Tbe  rules  of  the  exchange  that  forbid  its 
members  or  buyers  of  livestock  from  buying 
from  any  regular  commission  merchant,  who 
is  not  a  member  of  the  exchange,  is  not  against 
poblic  policy. 

Thomas  v.  Musical  Mut.  P.  Union,  Lire 
Stock  Also.  V.  I.»eTy,  Palmer  v.  Steblnns, 
Master  Stevedores  Asso.  v.  Walsh,  Carets  v. 
Rutherford,  and  Batten  v.  Matheson,  supra; 
(Mins  v.  Locke,  L.  R.  4  App.  Cas.  674;  Cen- 
tralS.  RoUer  Co.  v.  (Bushman,  143  Mass.  858; 
Marsh  V.  Russdl,  66  N.  Y.  288;  Com.  v.  Hunt, 
4  Met  111,  38  Am.  Dec.  346;  Skrainka  v. 
Scharringhausen,  8  Mo.  App.  522;  /jong  v. 
Totci,  42  Mo.  545.  97  Am.  Dec.  855;  Van  Mar- 
tfi  V.  Babeoek,  28  Barb.  683;  Chitty,  Cont.  lllh 
Am.  ed.  962.  983,  and  notes;  Jones  v.  Fell,  5 
Fla.  510;  Qrecnhood.  Pub.  Pol.  653  et  seq.; 
Palmer  v.  Stebbins,  8  Pick.  188,  15  Am.  Dec. 
3JH;  Wharton.  Cont.  ?  442;  McHenry  v.  Jetcett, 
90  N.  Y.  62;  Hurst  v.  New  York  Produce  Exrh. 
IW  N.  Y.  605;  Desplaines  v.  Payer,  128  HI. 
Ill;  Cooley,  Torts,  278;  Printing  dt  N.  Reg. 
ro.  Y.  Sampson,  L.  R.  19  Eq.  Cas.  462. 

Delaware,  L.  db  W.  R.  Co.  v.  Central  Stock 
Yards  A  T.  Co.  8  L.  R.  A.  855,  46  N.  J.  Eq. 
2H0,  holds  that  even  in  the  case  of  a  yard  com- 
pany a  party  with  whom  it  refuses  dealings 
has  no  remedy  in  a  court  of  equity. 

The  company,  by  becoming  incorporated, 
did  not  submit  its  property  and  services  to  pub- 
lic use. 

Ladd  V.  Southern  Cotton  Press  db  Mfg.  Co.  58 
Tei.  172:  Seeligson  v.  Taylor  Compress  Co.  56 
Tex.  219;  Bouvier,  Law  Diet,  title.  Market; 
Jacob,  Law  Diet,  title,  .Market;  Caldwell  v. 
Alton,  33  111.  417,  75  Am.  Dec.  282. 

The  Union  Stock  Yards  does  not  contain  a 
sinjfle  distinguishing  charucteristic  of  a  public 
market. 

Comyn,  Com.  Dig.  title.  Market;  Las  v. 
fi'^yes,  18  C.  B.  599. 

If  these  commission  merchants  and  dealers 
at  the  Union  Stock  Yards  who  were  members 
of  tbe  Live  Stock  Exchange,  and  bound  by  its 
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rules,  are  engaged  in  private  business,  these 
rules  in  question  are  valid  beyond  doubt. 

Greenhood,  Pub.  Pol.  658. 

Those  who  are  engaged  in  a  business  ^'um 
publici,  or  have  to  oo  with  such  busmess, 
are  not  entirely  forbidden  to  form  com- 
binations or  rules  or  agreements  like  the  rules 
in  question,  where  it  is  clear  that  the  public 
interest  can  not  be  thereby  prejudiced,  or  where 
the  public,  so  far  as  interested,  is  benefited  as 
a  result  thereof. 

Wiggins  Ferry  (h.  v.  Chicago  dt  A.  R.  Co^ 
78  Mo.  389,  39  Am.  Rep.  519. 

It  has  been  held  that  a  combination  between 
a  coal  company  and  a  carrying  company, 
by  which  the  latter  grants  to  the  former  half 
of  its  capacity  is  not  of  itself  invalid. 

Whart.  Cont.  §  442;  Chm.  v.  Delaware  db  //. 
Canal  Co.  43  Pa.  295.  See  also  WesUrn  U. 
Teleg.  Co.  v.  Chicago  dt  P.  R.  Co.  86  111.  246. 29 
Am.  Rep.  28;  Payne  v.  Western  d  A.  R.  Co.  13 
Lea,  507,  49  Am.  Rep.  6«6;  Mogul  SS.  Co.  v. 
McGregor,  58  L.  J.  N.  8.  465.  L.  R.  23  Q.  B. 
Div.  598. 

Many  well -considered  cases  have  sustained 
af^reements  on  the  part  of  a  railway  company 
to  make  pooling  or  combination  agreements, 
where  the  public  interest  was  not  thereby  in- 
jured. 

Hare  v.  Ijondon  dt  N.  W.  R.  Co.  2  Johns.  & 
H.  80;  Shrewsbury  dt  B.  R.  Co.  v.  London  db 
N.  W.  R.  Co.  17  Q.  B.  652;  South  Sea  Co.  v. 
Ijondon  R.  Co.  2  Nev.  &  M.  341;  Eclipee  T. 
R.  Co.  V.  Pontchartrain  R.  Go.  24  La.  Ann.  1; 
Shipper  V.  Pennsylvania  R.  Co.  47  Pa.  838; 
American  Rapid  Teleg.  Co.  v.  Connecticut 
Teleg.  Co.  49  Conn.  352,  44  Am.  Rep.  287;  1 
Whart.  Cont.  §5  442;  Morawetz.  Priv.  Corp. 
^%5  1130,  1131;  Midland  R.  Co.  v.  London  dtN. 
W.  R.  Co.  L.  R.  2  Eq.  524;  Greenhood.  Pub. 
Pol.  634,  639.  See  also  Gihb9  v.  Baltimore 
Consolidated  Gas  Co.  130  U.  S.  896,  82  L.  ed. 
979;  Chicago  Gas  Light  d  C.  Co.  v.  Peopl^B 
Gas  Light  d  C.  Co.  121  111.  530;  Xew  Or 
leans  Gas  Light  Co.  v.  Louisiana  Light  dt 
H.  P.  dt  Mfg.  Go.  115  U.  S.  650,  29  L.  ed.  516; 
[jouisrille  Gas  Co.  v.  Citizens  Gas  Light  Go. 
115  U.  S.  688,  29  L.  ed.  510;  Richardson  v. 
Melli»h,  2  Bing.  242;  Hilton  v.  Eckersley,  6  Ei. 
&  Bl.  47. 

Bailey,  (^h.  J.,  delivered  the  opinion  of  the 
court: 

This  case,  so  far  as  it  relates  to  defendant 
Rogers,  having  been  disposed  of  in  the  com- 
plainant's favor  by  a  decree  from  which  no  ap- 
peal has  been  taken,  and  of  which  no  complaint 
is  made,  the  only  questions  now  present^  are 
those  which  relate  to  the  equities  which  the 
complainant  is  seeking  to  enforce  as  against  the 
Chicago  Live  Stock  Exchange.  Saidlivestock 
exchange  is  a  corporation,  not  for  pecuniary 

{)roflt,  organized  March  13,  18B4,  under  the 
aws  of  this  state,  the  objects  for  which  it  was 
organized,  as  declared  by  its  articles  of  incor- 
poration being:  "  To  establish  and  maintain 
a  commercial  exchange;  to  promote  uniformity 
in  the  customs  and  usages  of  our  merchants; 
to  provide  for  the  speedy  adjustment  of  all  dis- 
putes between  its  members;  to  facilitate  the 
receiving  of  livestock,  as  well  as  provide  for 
good  management  and  the  inspection  thereof, 
thereby  guarding  against  the  sale  or  use  of  uu- 
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sound  or  unhealtby  meats;  to  secure  to  mem- 
bers a  corporation  in  furtherance  of  tbeir  legit- 
imate purx>oses."  Said  corporafior  has  no 
capital  stock,  and  is  itself  engiaged  in  no  com- 
mercial business,  but  limits  its  corporate  enter- 
prise to  furnishing  to  its  members  facilities  for 
cariying  on,  each  for  himself,  the  business  of 
buying,  selling,  and  dealing  in  livestock, 
meats,  and  other  like  commoditiFS,  and  to 
adopting  and  enforcing  by-laws,  rules,  and 
regulations  by  which  the  business  of  its  mem- 
bers shall  be  conducted  and  governed.  The 
location  of  the  exchange,  and  the  place  where 
its  members  carry  on  their  business  of  dealing 
in  livestock  under  and  in  subordination  to  its 
rules,  is  the  Union  Stock  Yards,  Chicago.  The 
Union  Stock  Yards  and  Transit  Company,  to 
which  the  stock  yards  belong,  is  also  a  private 
corporation,  not  itself  engaged  in  the  business 
of  buying,  selMng,  or  dealing  in  livestock,  but 
merely  owning  and  furnishing  very  extensive 
stock  yards,  to  which  livestock  is  shipped  in 
great  quantities,  from  all  parts  of  the  west,  for 
sale,  and  where  buyers  and  sellers  of  livestock, 
acting  either  for  themselves  or  as  the  repre- 
sentatives of  others,  resort  for  the  purpose  of 
carrj  ing  on  their  business.  The  Union  Stock 
Yards  have  thus  become  the  place  to  which 
nearly  all  the  livestock  shipped  to  Chicago  for 
sale  is  consigned,  and  where,  as  it  is  said,  more 
livestock  is  annually  bought  and  sold  than  in 
any  other  market  in  the  world.  No  corporate 
relation  exists  betw^een  the  stock  yards  and 
transit  company  and  the  Chicago  Live  Stock 
Exchange,  the  latter  corporation  being  formed 
merely  by  an  association  of  commission  mer- 
chants engaged  in  selling  livestock  for  oth- 
ers on  commission,  and  parties  engaged  in  the 
business  of  buying  livestock  for  themselves,  in 
said  market.  The  evidence  shows  that  the 
commission  merchants  and  buyers  represent- 
ing much  the  largest  portion  of  the  business 
done  at  said  market  are  members  of  the  ex- 
change, though  many  parties,  both  sellers  and 
buvers,  are  not  members. 

'the  case  sought  to  be  made  by  the  complain- 
ant is  presented  under  two  aspects:  First, 
it  is  claimed  that,  either  by  itself  or  through 
its  general  manager,  the  complainant  is,  or  is 
entitled  to  be,  admitted  a  member  nf  the  ex- 
change, and  it  accordingly  pruvs  foraninjunc- 
tion  restraining  the  exchange  from  taking  any 
steps  to  try  the  complainant  for  a  violation  of 
its  rules,  or  to  impose  upon  the  complainant's 
privileges  as  a  member  any  illegal  or  unreason- 
able restraints,  and  it  also  prays  that  the  cer- 
tificate of  membership  in  Roger's  hands  be 
issued  to  the  complainant;  secondly,  it  claims 
that,  if  it  is  not  a  member  and  entitled  to  the 
privileges  of  membership,  the  exchange  should 
be  restrained  from  putting  in  force  certain  rules 
it  has  adopted  for  the  government  of  its  own 
members,  and  particularly  its  amendments  to 
rules  8  and  9.  We  are  unable  to  see  upon 
what  principle  it  can  be  justly  claimed  that  the 
complainant  is  a  member  of  the  exchan^,  or 
entitled  to  the  privileges  of  membership,  or 
that  it  is  in  a  position  where  it  can  insist  upon 
being  admitted  to  membership  as  a  matter  of 
right.  Whatever  may  have  been  its  rights 
while  Rogers,  its  manager,  was  a  member, 
those  rights  no  longer  exist,  as,  by  its  own  ad- 
mission, Rogers  is  no  longer  its  manager,  and 
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is  no  longer  a  member  of  the  exchange.  Nor 
can  there  be  any  just  pretenae  that  the  com- 
plainant itself  is  a  member  or  has  ever  applied 
for  memJDership.  The  exchange  is  a  corpora- 
tion having  rules  or  by-laws  determining  the 
qualifications  for  membership,  and  prescribini; 
the  mode  in  which  members  may  be  admitted, 
and  there  is  no  pretense  that  the  complainant 
has  ever  brought  itself  within  the  terms  of  said 
rules  or  by-laws,  so  as  to  be  entitled  to  mem- 
bership. Rule  8  of  the  exchange  provides  as 
follows:  "On  and  after  May  1,  1884,  any  per- 
son of  good  character  and  credit,  and  of  legal 
age,  whose  interests  are  centered  at  the  Union 
Stock  Yards,  on  presenting  a  written  applica- 
tion, indorsed  by  two  members,  and  stating  the 
name  and  business  avocation  of  the  applicant, 
after  ten  days'  notice  of  such  application  shall 
have  been  posted  on  the  bulletin  of  the  ex- 
change, may  be  admitted  to  membership  in  the 
association,  ut)on  approval  by  at  least  seven  af- 
firmative ballot  votes  of  the  board  of  directors, 
and  upon  payment  of  an  initiation  fee  of  $500, 
or  on  presentation  of  a  certificate  of  unimpaired 
or  un forfeited  membership,  duly  transferred, 
and  by  signing  an  agreement  to  abide  by  the 
rules,  regulations,  and  by-laws  of  the  assoria- 
tion,  and  all  amendments  that  may,  in  due 
form,  l)e  made  thereto." 

Said  association  had  an  undoubted  right  to 
adopt  this  rule,  and  as  it  prescribes  the  mode, 
and  the  only  mode  in  which  membership  in  the 
exchange  can  be  obtained,  no  one  can  justly 
claim  to  be  a  member  who  has  not  been  admii- 
ted  in  the  mode  thus  prescribed.  It  may  wtll 
be  questioned  whether,  under  this  rule,  a  cor- 
poration, in  its  corporate  character,  can  be 
admitted  to  membership  in  the  exchange, as  said 
rule  seems  to  contemplate  onlv  the  admission  of 
natural  persons.  But,  even  if  that  were  other- 
wise, there  is  no  pretense  that  the  complainant 
itself  has  ever  made  application  for  member- 
ship, or  that  any  of  the  subsequent  steps  neces- 
sary to  vest  an  applicant  with  the  character  and 
rights  of  membership  have  been  taken,  or  that 
they  have  resulted  favorably  to  the  complainant. 
Nor  is  it  pretended  that  since  Rogers  ceased  to 
be  the  complainant's  manager,  and  thereby 
ceased  to  be  its  representative  on  the  ex- 
change, any  formal  application  for  member- 
ship has  been  made  by  Titus,  its  geneial  man 
ager,  or  by  any  other'person  in  its  behalf;  but 
the  evidence,  on  the  other  hand,  is  clear  and 
undisputed  that  no  such  application  has  been 
made.  The  fact  alleged  in  the  bill,  if  it  be  a 
fact,  that  the  complainant  has  requested  the 
exchange  to  issue  the  certificate  of  member 
ship  formerly  held  by  Rogers  to  Titus,  avails 
the  complainant  nothing,  as  the  exchange  is 
under  no  obligation  to  admit  a  memln^r  upon 
such  request,  but  can,  in  conformity  with  its 
rules,  admit  to  membership  only  upon  forn^al 
application,  duly  presented  and  approved  in 
the  manner  in  said  rules  prescnbed.  The 
equitable,  or  even  legal,  ownership  of  the  un- 
impaired or  unforfeiied  certificate  of  memb^i- 
ship  formerly  issued  to  Rogers,  and  duly 
transferred  to  it,  does  not  constitute  it  a  mem- 
ber, or  entitle  it  to  any  rights  as  such.  The 
only  way  in  which  the  complainant  can  avail 
itself  of  such  certificate  is  by  tendering  it  in 
lieu  of  the  prescribed  initiation  fee,  in  case  the 
complainant  or  its  representative,  on  profXT 
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application,  shall  be  admitted  to  membership, 
or,  in  case  such  application  should  not  be 
granted,  then  by  selling  it  for  a  consideration 
to  some  other  person  who  may  .desire  to  be- 
come a  member. 

It  may  also  be  noticed,  in  immediate  con- 
nection with  the  point  now  under  cousidera- 
tion.  that  a  court  of  chancery  has  no  power  to 
order  the  exchange  to  issue  the  certificate  of 
membership,  formerly  held*  by  Rogers,  to  the 
complainant  or  its  general  manager,  ro  as  to 
constitute  it  or  him  a  member.  Before  an  ap- 
plicant can  become  a  member,  his  application 
must,  among  other  things,  be  indorsea  by  two 
members,  and  must  receive  the  approval  of  at 
least  seven  members  of  the  board  of  directors, 
voting  by  ballot.  Members  and  directors  of 
such  corporations,  in  actini?  upon  applications 
for  membership,  are  necessarily  entitled  to  a 
freedom  which  is  not  subject  to  judicial  com- 
pulsion. No  two  members  can  be  compelled 
to  indorse  an  application,  nor  can  any  seven 
members  of  the  board  of  directors  be  com- 
pelled to  vote  in  its  favor,  but  both  are  en- 
titled to  act  upon  their  own  judgment,  aod 
according  to  their  own  choice.  In  other 
words,  a  court  of  chancery  will  not  undertake; 
to  force  upon  a  corporation  of  this  character  a 
member,  against  the  will  of  those  whose  duty 
it  is  to  pass  upon  applications  for  membership. 

The  complaioaDt,  then,  not  being  a  member 
of  said  exchange,  nor  entitled,  either  directly 
or  indirectly,  to  any  of  the  rights  arising  from 
membership  therein,  the  question  is  presented 
whether  it  can  complain  of  any  of  the  rules 
adopted  by  the  exchange  for  the  government 
of  the  conduct  of  its  own  members,  or  invoke 
the  aid  of  a  court  of  equity  to  restrain  their 
enforcement.  The  complainant  is  a  joint- 
^tock  corporation,  organized  May  3,  188i^,  un- 
der the  laws  of  this  state,  with  a  capital  stock 
of  $100,000,  divided  into  shares  of  #100  each, 
the  shareholders  consisting  principally,  if  not 
exclusively,  of  persons  and  firms  enpiged  in 
the  business  of  shipping  livestock  to  the  Union 
Stock  Yards  at  Chicago  for  sale.  The  princi- 
pal office  of  said  corporation  is  located  at  the 
^tock  yards,  and  the  objects  for  which  said 
corporation  was  formed,  as  declared  by  its 
articles  of  incorporation,  are  as  follows:  "To 
engage  in  the  business  of  buying,  selling,  and 
handling  livestock  upon  commission  at  the 
Union  Stock  Yards,  state  of  Illinois,  and  at 
such  other  points  throughout  the  United  States 
as  may  be  deemed  advisable,  and  also  to  en- 
courage the  stockholders  of  said  corporation 
to  raise,  improve,  feed,  and  ship  to  market 
livestock;  and,  in  order  to  better  effectuate  said 
latter  object,  it  is  hereby  expressly  stipulated 
and  agreed,  by  and  between  the  parties  here- 
to, that  the  net  earnings  of  said  corporation 
s^ball  be  distributed  among  the  stockholders 
thereof  annually,  in  the  following  manner,  to 
wit:  Sixtv-five  per  cent  of  said  net  earnings 
«han  be  distributed  to  said  stockholders  in  the 
ratio  of  the  number  of  stock  shipped  by  each 
stockholder  to  the  said  corporation  for  sale 
during  the  current  year  for  which  said  divi 
dend  shall  be  declared,  and  the  remaining 
tbirty-five  per  cent  of  said  net  earnings  shall 
be  distributed  to  the  shareholders  in  said  cor- 
poration in  the  ratio  of  the  amount  owned  by 
each  shareholder  in  said  corporation.    It  is 
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hereby  further  expresslv  agreed  and  stipulated 
that  no  one  person  shall  have  the  right  to  sub- 
scribe for  or  own  more  than  twenty-five  shares 
of  stock  in  said  corporation  at  any  time  dur- 
ing the  existence  of  said  proposed  corpora- 
tion." 

Said  corporation,  on  being  organized,  ap- 
pointed Rogers  as  its  manager,  and  he  applied 
for  admissiou  as  a  member  of  the  exchange, 
and  was  admitted  a  member  thereof,  his  initia- 
tion fee  being  paid  by  the  presentation  of  an 
outstanding  certificate  of  membership  which 
had  been  purchased  with  the  money  of  the 
complainant.  The  evidence  shows — ^aod  upon 
this  point  there  seems  to  be  no  dispute — that, 
when  Rogers  applied  for  membership,  no  dis- 
closure was  made  bv  him  as  to  the  plan  upon 
which  the  complainant  corporation  was  or- 
^nized,  and  particularly  the  obligation  which 
n  assumed  by  its  articles  of  incorporation,  to 
distribute  annually  amon?  its  shareholders  65 
per  cent  of  its  net  earnings  in  the  proportion 
of  the  number  of  livestock  shipped  by  each  to 
said  corporation  for  sale.  Rogers  was  ad- 
mitted to  membi>rship  upon  investigation  by 
the  exchange  of  his  own  personal  character 
and  credit,  and  in  ignorance  of  this  peculiar 
feature  of  the  scheme  upon  which  the  corpo- 
ration represented  by  him  was  organized.  The 
complainant  thei-eupon  embarked  in  the  busi- 
ness of  receiving  consignments  of  livestock, 
both  from  its  shareholders  and  others,  and  in 
sellintr  the  same  on  commission  at  the  stock 
yards,  the  rates  of  commission  charged  by  it 
m  all  cases  being  in  conformity  to  the  schedule 
of  rates  established  by  the  exchange.  Said 
business  was  managed  by  Rogers,  who.  being 
a  member  of  the  exchange,  was  enabled  to 
avail  himself,  in  the  management  of  said  busi 
ness,  of  all  the  privileges  which  such  member- 
ship afforded. 

In  November,  1889,  the  complainant,  hav- 
ing realized  a  considerable  sum  of  money  as 
the  net  profits  of  its  business  up  to  that  time, 
distributed  such  net  profits  to  its  shareholders, 
as  required  by  its  articles  of  incorporation; 
and  the  exchange  being  informed  of  such  dis- 
tribution, and  regarding  it  as  a  virtual  evasion 
of  its  rules  establishing  minimum  rates  of 
commissions,  instituted'  proceedings  against 
the  complainant  and  its  manager  for  a  viola- 
tion of  its  rules.  Rogers  set  up  in  defense  of 
these  charges,  in  substance,  that  the  complain- 
ant was  not  a  member  of  the  exchange,  nor 
subject  to  its  jurisdiction;  ihat,  so  far  as  his 
action  as  a  member  of  the  exchange  was  con- 
cerned, he  had  strictly  conformed  to  said  rules 
by  charging  and  collecting  the  rates  of  com- 
missions thereby  established;  and,  having  col- 
lected them,  he  had  accounted  for  and  paid 
the  same  over  to  his  principal,  the  complain- 
ant, as  it  wasbts  legal  duty  to  do;  and  that  he 
had  no  responsibility  for  the  disposition  which 
the  complainant  had  subsequently  seen  fit  to 
make  of  the  same.  These  suggestions  seem 
to  have  been  acquiesced  in  by  the  exchange, 
as  the  proceedings  against  both  the  complain- 
ant and  its  manager  appear  to  have  been  tbero 
upon  abandoned.  The  exchange,  however, 
for  the  purpose,  as  may  well  be  presumed,  of 
protcctiufiT  Itself  against  similar  evasions  of  its 
rules  in  the  future,  amended  its  eighth  rule  so 
as  to  provide,   in  substance,  that  no  person 
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should  be  received  for  membership  in  the  ex- 
cbange  who,  in  any  manner,  ads  for  or  repre- 
sents any  other  livestock  corporation  whose 
charter,  regulations,  rules,  or  by-laws  provide 
for  discrimination  in  rates  or  charges  for  com- 
missions between  stockholders  and  other  pa- 
trons or  customers,  whether  under  the  guise 
of  dividends,  drawbacks,  or  any  other  scheme 
or  device  whatever,  and  that  no  member  of 
the  exchange  should  act,  as  agent  or  other- 
wise, for  any  livestock  corporation  whose 
<harter,  regulations,  rules,  or  by-laws  provide 
for  such  discrimination,  and  subjecting  a 
member  thus  offending  to  suspension  or  ex- 
pulsion. At  the  same  time  rule  9  was  so 
amended  as  to  prohibit  all  members  of  the  ex- 
change from  buying  any  livestock,  or  causing 
the  same  to  be  bought,  at  the  stock  yards, 
from  any  corporation  or  livestock  company 
W'hich  is  or  may  be  regularly  selling  livestock 
for  nonresidents  on  commission,  unless  some 
one  or  more  of  the  stockholders  of  such  com- 
paDy  are  members  of  the  exchange  in  good 
standing.  It  must  be  admitted  that  these 
amended  rules,  if  enforced  by  the  exchange 
and  obeyed  by  its  members,  will  have  the  ef- 
fect of  debarring  the  complainant,  so  long  as 
it  adheres  to  its  present  policy  of  distributing 
its  net  earnings  among  its  shareholders,  from 
becoming,  either  by  itself  or  its  officer  or 
a^ent,  a  member  of  the  exchange,  or  entitled 
to  the  privileges  of  membership,  and  also  that 
the  members  of  the  exchange  will  refuse  to 
purchase  of  it  or  its  agents  any  of  the  livestock 
consigned  to  it  for  sale  at  said  stock  yards. 
The  (juestion,  then,  is  whether  these  facts  are 
sufficient  to  entitle  the  complainant  to  a  decree 
declaring  the  invalidity  or  Illegality  of  these 
rules,  and  to  an  injunction  restraining  their 
enforcement. 

A  voluntary  association,  whether  incorpo- 
rated or  not,  has,  within  certain  well-defined 
limits,  power  to  make  and  enforce  by-laws  for 
the  government  of  its  memoers.  Such  by-laws 
are  ordinarily  matters  between  the  association 
and  its  members  alone,  and  with  which  stran- 
gers have  no  concern.  If  the  association,  or  a 
majority  of  its  members,  pass  by-laws  which 
are  unreasonable,  or  contrary  to  law  or  public 
policy,  and  attempt  to  enforce  them  as  against 
a  dissenting  or  unwilling  minority  such  minor- 
ity may  undoubtedly,  in  proper  cases,  appeal 
to  the  courts  for  relief  against  their  enforce- 
ment. But  mere  strangers  have  ordinarily  no 
right  to  interfere.  As  to  them,  such  by-laws 
are  matters  of  no  concern.  They  do  not  ap- 
ply to  and  are  not  binding  upon  them. 

In  the  present  case,  no  member  of  the  ex- 
change is  making  any  complaint  of  these  by- 
laws, nor  is  there  any  suggestion  either  in  the 
pleadings  or  proofs,  that  these  by-laws  have 
been  passed,  or  are  likely  to  be  enforced, 
against  the  objection  of  a  minority  of  the 
niiembers,  or  against  the  objection  of  anj*  one 
member,  of  the  exchange.  So  far,  then,  as 
this  proceeding  is  concerned,  it  must  be  as- 
sumed that  they  were  adopted  with  the  assent 
and  concurrence  of  all  the  members,  and  are 
therefore  satisfactory  to  all  alike.  They  are 
therefore  to  be  regarded  as  analogous  to  or  in 
the  nature  of  a  unanimous  compact  or  agree- 
ment among  the  members  of  the  exchange  not 
to  buy  livestock  of  the  corporations  engaged 
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in  selling  the  same  on  commission,  unless  one 
or  more  of  the  shareholders  thereof  are  mem- 
bers of  the  exchange,  and  excluding  from 
membership  the  representatives  of  the  com- 
plainant, so  long  as  it  persists  in  its  present 
policy  of  practically  cutting  rates  of  commis- 
sions l)y  distributing  back  a  portion  of  its  net 
earnings  to  shippers;  or,  more  speciflcallv 
stated,  said  by-laws  may  be  viewed  as  in  the 
nature  of  a  unanimous  compact  among  the 
members  of  the  exchange  not  to  deal  with 
complainant  or  its  agents  so  long  as  it  persists 
in  its  said  policy. 

Two  questions  arise:  (1)  Whether  such 
compact  or  agreement  is  illegal  or  contrary  to 
public  policy;  and  (2)  if  it  is  so,  whether  a 
court  of  equity  will  interpose  in  behalf  of  the 
complainant,  and  set  it  aside  and  enjoin  its 
performance.  Admitting  the  right  of  the  com- 
plainant to  embark  in  and  prosecute  the  busi- 
ness for  which  it  was  organized  freely  and 
without  improper  ob.*4t ruction,  it  do&$  not  fol- 
low that  it  has  a  right  to  deal  with  parties  who 
are  unwilling  to  so  deal,  or  to  compel  those 
who  do  not  choose  to  do  so  to  purchase  its 
property.  Absolute  freedom  of  commercial 
intercourse  to  which  a  party  may  be  entitled 
is  not  interfered  with  by  the  refusal  of  another 
to  deal  with  such  party  on  any  terms.  The 
refusal  of  any  or  all  of  the  members  of  the  ex- 
change to  purchase  livestock  of  the  complain- 
ant is  merely  an  exercise  of  their  clear  legal 
prerogative,  and,  if  they  have  a  right  to  so  re- 
fuse. It  is  difficult  to  see  how  an  agreement,  as 
between  themselves,  to  abstain  from  dealing 
with  the  complainant,  is  a  matter  in  respect  to 
which  the  complainant  is  entitled  to  any  spe- 
cies of  equitable  relief. 

If  it  be  admitted  that  said  by  laws  are  so  far 
a  restraint  of  trade  as  to  be  invalid  for  that 
reason,  we  are  unable  to  see  that  the  position 
of  the  complainant  is  in  any  respect  improved. 
By-laws  or  contracts  in  restraint  of  trade  are 
illegal  only  in  the  sense  that  the  law  will  not 
enforce  them.  They  are  simply  void.  The 
law  dees  not  prohibit  the  making  of  contracts 
in  restraint  of  trade.  It  merely  declines,  after 
tbev  have  been  made,  to  recosrnize  their  va- 
lidity. Mogul  SS,  Co.  V.  MeQregor,  L.  R.  23 
Q.  6.  Div.  598,  619.  A  party  to  such  con- 
tract is  not  bound  to  perform  it,  but  he  may 
perform  it  if  he  sees  tit,  and  his  doing  so  ex- 
poses him  to  no  legal  animadversion.  If  the 
by-laws  in  question  are  invalid  because  of  be- 
ing in  improper  restraint  of  trade,  they  are 
merely  void,  and  the  members  of  the  exchange, 
being  under  no  obligation  to  obey  them,  may, 
perhaps,  be  entitled,  at  their  own  instance,  to 
protection  against  such  disciplinary  conse- 
quences as  the  exchange  may  see  tit  to  impose 
in  case  of  disobedience.  But  such  protection 
cannot  be  invoked  in  their  behalf  by  a  stran- 
ger, nor  can  they  be  required  to  disobey  such 
rules  except  at  their  own  volition.  There  is 
no  suggestion  in  the  record  that  they  are  seek- 
ing to  disobey  said  rules,  or  desire  to  do  so. 
The  evidence  fails  to  show  t  hat  the  exchange  has 
taken  or  contemplates  taking  any  steps  for  the 
enforcement  of  said  rules,  or  that  it  will  have 
any  occasion  so  to  do.  These  rules  having 
been  adopted,  presumably,  with  the  approval 
of  the  members  of  the  exchange,  there  is  no 
reai^on  to  suppose  that  they  will  not  be  volun- 
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tarily  obeyed,  and  such  voluntary  obedience  is  a 
matter  which  the  courts  have  no  power  to  re- 
strain. 

But  the  position  is  taken  on  behalf  the  com- 
plainant, and  most  strenuously  insisted  upon, 
that  the  livestock  market  at  the  Union  Stock 
Yards,  by  reason  of  its  magnitude,  and  its  far- 
reaching  influence  upon  the  commerce  of  the 
country,  has  become  a  public  market,  and 
therefore  impressed  with  a  public  use;  and 
that  not  only  said  market,  but  all  those  doing 
business  therein,  are  brought  within  the  influ- 
ence of  those  rules  of  public  policy  which  ap- 
ply to  and  govern  public  employments,  and 
which  it  is  the  business  of  the  courts  to  admin- 
ister and  enforce.  After  giving  this  contention 
our  patient  consideration,  we  are  unable  to 
3'ield  to  it  our  assent.  The  market  itself  is  es- 
tablished and  owned  by  the  Union  Stock  Yards 
4&  Transit  Company,  a  private  corporation,  not 
itself  engaged  in  the  business  of  buying  and  sell- 
ing livestock,  but  which  provides  the  ground, 
and  has  established  very{extensive  stock  yards, 
to  which  livestock  shipped  to  Chicago  for  sale 
may  be  consigned,  and  where  buyers  and  sell- 
ers may  meet,  either  in  person  or  by  their 
agents*  and  transact  the  business  of  buying 
and  selling  such  livestock.  The  bill  alleges, 
•and  the  truth  of  the  allegation  is  not  questioned, 
that  the  amount  of  business  annually  trans- 
acted at  said  stock  yards  is  such  as  to  consti- 
tute the  market  thus  established  the  largest 
livestock  market  in  the  world.  If  it  be  ad- 
mitted that  the  magnitude  of  the  business  trans- 
acted at  said  market,  and  its  influence  upon 
the  general  commerce  of  the  country,  are  of 
themselves  suflicient  to  constitute  the  stock 
yards  a  public  market,  so  as  to  impress  upon 
it  a  public  use,  it  would  probably  follow  that 
certain  public  duties  and  obligations  would 
thereby  be  imposed  upon  the  stock  vards  com- 
pany. It  would  doubtless  be  held  bound  to 
keep  its  market  open  alike  to  all  who  might  de- 
sire to  do  business  therein,  and,  perhaps,  to 
make  no  discrimination  between  individuals. 
Bui  it  does  not  follow  that  dealers  resort- 
ing to  said  market  for  purposes  of  trade  would 
be  subjected  to  similar  rules  of  public  policy. 
They  would  deal  with  each  other  merely  upon 
the  tooting  of  private  parties,  owing  each  other 
DO  duties  except  those  which  the  rules  of  hon- 
esty and  fair  dealing  impose.  Each  would  be 
at  liberty  to  deal  or  decline  to  deal  with  others 
precisely  as  he  migh t  see  fi t.  The  rules  of  trade 
would  be  no  different  from  what  they  are  in 
other  markets,  whether  public  or  private.  Nor 
can  it  be  seen  how  combinations  between 
merchants  doing  business  in  such  public  mar- 
ket, either  with  a  view  of  increasing  or  dimin- 
ishing competition,  vt  of  enhancing  or  dimin- 
ishing prices,  would  be  subjected  to  any  rules 
different  from  those  which  apply  to  such  com- 
binations wherever  made.  As  individual  mer- 
chants, they  would  be  subjected,  in  their  deal- 
ings with  each  other,  to  no  peculiar  rules  of 
public  policy  growing  out  of  the  fact  that  such 
dealings  were  in  a  public  market,  and  an  agree- 
ment amon^  any  number  of  them  not  to  deal 
with  a  particular  person  or  class  of  persons 
would  not,  of  itself,  subject  them  to  such  rules, 
but  they  would  be  amenable  only  to  those  gen- 
enil  rules  of  law  applicable  to  that  sort  of 
agreements.     But  we  are  not  prepared  to  hold 
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I  that  the  mere  fact  that  the  business  of  a  partic- 
i  ular  market  has  become  very  large  gives  to 
the  courts  any  power  to  declare  such  markets 
public,  and  impressed  with  a  public  use,  or  to 
apply  to  them  any  rules  of  public  policy  pe- 
culiar to  that  class  of  markets.  It  may 'well 
be  doubted  whether  the  term  **public  market," 
in  the  sense  in  which  it  is  sought  to  be  used 
here. is  one  which  is  known  to  our  law.  Markets 
overt,  such  as  exist  in  England,  are  unknown 
here;  nor  is  it  usual  in  this  country  to  grant  to 
private  parties  the  franchise  or  liberty  of  keep- 
ing or  holding  a  fair  or  market,  as  is  done  in 
England.  3  Bl.  Com.  37.  Our  statute  in  rela- 
tion to  the  incoiporation  of  cities  and  villages 
authorizes  the  legislative  authorities  of  such 
municipal  corporations  to  establish  markets 
and  market  houses,  and  to  provide  for  the  reg- 
ulation and  use  thereof.  1  Starr  &  C.  Stat.  p. 
469.  And  it  has  been  held  that  the  power 
given  to  a  municipal  corporation  to  establish 
and  regulate  markets  includes  power  to  pur- 
chase a  site,  erect  buildings,  and  provide  rules 
for  governing  the  same.  Galdicdl  v.  Alton,  33 
III.  416,  75  Am.  Dec.  282.  But  we  are  not 
aWare  that  any  class  of  markets  in  this  coun- 
try, not  established  by  municipal  authority, 
or  by  virtue  of  a  market  franchise  granted  by 
the  state,  has  been  held,  merely  because  of  the 
magnitude  of  the  business  carried  on  therein, 
to  be  impressed  with  a  public  use,  so  as  to  be 
held  by  the  courts  to  be  public  markets,  in  that 
sense. 

It  is  not  claimed  that  the  keeping  or  doing 
business  in  a  market  of  this  character  is  one  of 
the  employments  which  the  common  law  de- 
clares to  the  public,  nor  is  it  pretended  that  it 
has  been  made  so  by  statute.  Ordinarily  the 
adoption  of  new  rules  of  public  policy,  or  the 
application  of  existing  rules  to  new  subjects,  is 
for  the  Iicgislature,  and  not  for  the  courts. 
Accordingly,  it  may  be  held  to  be  a  general, 
though  perhaps  not  an  invariable,  rule  that  the 
question  whether  a  particular  business,  which 
has  hitherto  been  deemed  to  be  private,  is  pubr 
lie,  and  impressed  with  a  public  use,  is  for  the 
Legislature.  The  doctrine  on  this  subject  is 
stated  in  Ladd  v.  Southern  G.  P.  &  Mfg.  Co., 
58  Tex.  172,  where  a  question  very  similar  to 
the  one  under  discussion  was  before  the  court, 
as  follows:  '*  We  know  of  no  authority,  and 
none  has  been  shown  us,  for  saying  that  a 
business  strictly  ^'wn«  privativixW  become^'wm 
publiri  merely  by  reason  of  its  extent.  If  the 
magnitude  of  a  particular  business  is  such,  and 
the  persons  affected  by  it  are  so  numerous, 
that  the  interests  of  society  demand  that  the 
rules  and  principles  applicable  to  public  em- 
ployments should  be  applied  to  it,  this  would 
have  to  be  done  by  the  Legislature,  (if  not 
restrained  from  doing  so  by  the  Coustitution,) 
before  a  demand  for  such  use  could  be  en- 
forced by  the  courts."  The  view  thus  ex- 
pressed would  seem  to  be  precisely  applicable 
to  the  present  case,  and  we  are  inclined  to 
adopt  it  as  a  correct  statement  of  the  law,  as  it 
should  be  applied  to  the  facts  before  us.  We 
do  not  say  that  there  may  not  be  exceptions  to 
the  rule  thus  stated,  but,  if  there  are,  they  are 
not  of  such  character  as  to  be  material  nere. 
Apart  from  the  consideration  that  the  exten- 
sion and  application  of  even  existing  rules  of 
law  to  subjects  not  heretofore  within    their 
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purview  is  legislative  Id  its  nature,  tbe  deter- 
miDation  by  toe  courts  as  to  the  precise  point 
at  which  a  mere  private  business  reaches  that 
stage  of  growth  and  expansion  which  is  suf- 
ficient to  render  it  juris  pvbliei  would  be  sur- 
rounded with  very  great  difficullies,  and  would 
present  questions  for  which  the  courts,  unaided 
by  legislation,  would  be  able  to  find  no  just  or 
satisfactory  criterion  or  test.  But  when  the 
Legislature,  acting  upon  a  competent  state  of 
facts,  has  interposed  and  declared  the  business 
to  he  juris  publici,  all  diJflculty  is  removed. 

The  views  here  expressed  do  not  conflict 
with  what  was  decided  in  Mnnn  v.  Illinois,  94 
U.  S.  118,  24  L.  ed.  77.  The  question  raised 
and  decided  in  that  case  was  as  to  the  consti- 
tutionality of  the  Act  of  the  Legislature  of  this 
state,  declaring  certain  grain  elevators  to  be 
public  warehouses,  and  prescribing  rules  for 
their  management,  ana  fixinu:  maximum 
charges  for  the  storage  and  hnndfing  of  grain. 
There  the  legislative  department  had  interposed 
and  declared  the  public  use,  and  the  court,  in 
holding  the  act  constitutional,  held  merely  that 
the  legislative  power  had  been  properly  exer- 
cised. This  was  the  only  question,  having 
any  relevancy  here,  presentea  in  that  case,  or 
which  the  court  undertook  to  decide,  and  the 
discussion  of  the  evidence  showing  that  the 
business  carried  on  in  said  grain  elevators  was 
of  such  character  that  it  bad  in  fact  become 
impressed  with  a  public  use  was  only  for  the 
purpose  of  showing  that  a  condition  of  things 
existed  which  justified  the  Legislature  in  pass 
ing  the  statute  then  under  consideration.  The 
case  of  3>tr  York  d  Chicago  G.  <fe  *^'.  Rtch.  v, 
Gfiicago  Board  of  Trade,  127  111.  158,  2  L.  R. 
A.  411,  is  clearly  distinguishable  from  the  one 
now  before  us.  There  the  board  of  trade  had 
for  a  series  of  years  voluntarily  enengcd  in  the 
business  of  compiling  market  quotations,  show- 
ing the  fluctuations  of  the  prices  of  commod- 
ities bought  and  sold  on  the  t)oard,  and  of 
furnishing  the  same,  for  a  consideration,  by 
telegraph,  to  all  members  of  the  public  who 
desired  to  obtain  them.  Bv  this  means,  the 
business  of  buying  and  selling  agricultural 
products  throughout  the  entire  country  had 
been  brought  under  the  control  of  the  market 
prices  fixed  and  determined  on  said  board.  It 
was  held  that  these  quotations  were  property, 
and  that  the  board,  by  its  own  act.  had  so  far 
impressed  upon  them  a  public  interest  that  it 
should  be  required,  so  long  as  it  compiled  and 
furnished  them  to  any  one,  to  furnish  them  to 
all,  without  discrimination.  This  conclusion 
was  reached  upon  the  theor>'  that  the  board 
had,  for  a  series  of  years,  voluntarily  and  in- 
tentionally devoted  its  property  to  a  use  in 
which  the  public  had  an  interest,  and  had,  in 
effect,  granted  to  the  public  an  interest  in  that 
use;  and  that  it  must,  therefore,  so  far  as  it 
dealt  in  that  species  of  property  at  all,  submit 
to  be  controlled  by  the  public  for  the  common 
goml,  to  the  extent  of  the  interest  it  had  thus 
created.  The  determining  elements  present  in 
that  case  are  wanting  here.  The  business 
which  is  here  sought  to  be  subjected  to  a  pub- 
lic use  was,  at  its  commencement,  confessedly 
private,  and  private  only;  and  the  public  use 

18  L.  R.  A. 


is  sought  to  be  impressed  upon  it,  not  by  virtue 
of  any  voluntary  grant  to  the  public,  but 
simply  because,  by  mere  process  of  growth 
and  expansion,  the  business  has  reached  such 
magnitude  as  to  affect  public  interests  because 
of  Its  magnitude  alone.  These  facts  would 
doubtless  be  sufficient  to  warrant  the  Legis- 
lature, in  the  exercise  of  its  legislative  di.^'crc 
tion,  in  declaring  a  public  use,  and  placing  said 
business  under  legal  control  and  supervision; 
but  such  power,  in  our  opinion,  does  not  rest 
with  the  courts. 

The  point  is  made  that  it  was  error  for  the 
court,  on  sustaining  the  defendant's  motion  to 
dissolve  the  injunction,  to  also  enter  a  decree 
dismissing  the  bill  for  want  of  equity;  the  con- 
tention being  that  the  bill  should  have  been 
retained  for  final  hearing  on  pleadings  and 
proofs,  according  to  the  usual  practice  in 
chancery.  We  are  of  the  opinion  that  tbe 
bill  was  properly  dismissed.  It  was,  in  sub- 
stance, at  least  as  against  the  exchange,  a  bill 
for  an  injunction  only.  Its  prayer,  as  against 
Rogers,  having  been  granted  by  a  prior  decree, 
thai  portion  of  the  relief  sought  is  not  to  be 
considered,  and,  as  against  the  exchange, 
nothing  is  prayed  for  but  an  injunction,  except 
that  the  exchange  be  requij'ed  to  issue  the 
certificate  of  membership  formerly  held  by 
Rogers  to  the  complainant.  Under  no  possible 
view  of  the  case,  even  if  the  bill  had  been  re- 
tained for  a  further  hearing,  could  this  latter 
relief  have  been  granted.  The  dissolution  of 
the  injunction  was,  in  effect,  a  disposition  of 
the  entire  case.  Besides  the  bill,  upon  its 
face,  as  we  think  sufficiently  appears  from 
what  has  been  said,  is  without  merit:  and, 
when  that  is  the  case,  a  motion  to  dissolve  an 
injunction,  the  bill  being  in  effect  for  an  in- 
junction only,  has  the  same  effect  as  a  de- 
murrer to  the  bill,  and  the  court,  on  sustain- 
ing such  motion,  may  properly  dismiss  the 
bill.  Titus  V.  Mabee,  25  111.  257;  Weaver  v. 
Payer,  70  111.  567;  Prout  v.  Lomer,  79  111.  881. 
What  we  have  said  renders  it  unnecessary  for 
us  to  consider  the  effect  upon  the  status  of  the 
complainant  of  the  fact,  about  which  there 
seems  to  be  no  dispute,  of  its  failure  to  record 
its  certificate  of  incorporation  until  after  the 
commencement  of  the  present  suit. 

It  Is  contended  that  the  decree  in  favor  of 
the  defendant  corporation,  awarding  damages 
on  dissolution  of  the  injunction,  is  not  sustained 
by  the  evidence,  and  is  therefore  erroneous. 
We  have  duly  considered  the  evidence  appli- 
cable to  that  question,  and  are  of  the  opinion 
that  it  supports  the  decree.  The  only  damages 
proved  are  for  solicitors'  and  counsel  fees  in- 
curred in  obtaining  a  dissolution  of  the  injunc- 
tion. It  appears  to  us  to  be  a  fair  conclusion, 
from  all  the  evidence,  that  the  sum  awarded, 
viz.,  |;1,250,  is  no  more  than  is  fairly  charge- 
able for  the  services  rendered  bv  solicitors  and 
counsel  in  the  mere  matter  of  obtaining  a  dis- 
solution of  the  injunction. 

We  find  no  material  error  in  the  record,  and 
t?ie  judgment  of  the  Appellate  Court  will  be 
afflrmed. 

Ma^mder,  J.:  1  do  not  concur  in  this 
decision. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  FIFTH  CIRCUIT. 


BANK  OF  EDGEFIELD.  Hff.  in  Err., 

r. 

FARMERS'    CO-OPERATIVE    MANU 
F ACT  U  RING  CO. 

(62  Fed.  Hep.  98.) 

1.  A  plea  deliseiively  ▼erilled  may  be 
▼erilled  In  open  court  at  the  trial*  under 
6a.  Code.  I  8479,  relating  to  amendments,  and  U. 
S.  Rev.  Stat.,  I  9M,  permittfnfir  amendment  at 
any  time  of  any  defect  in  process  or  pleadimrs. 

2.  IMflhonoF  of  the  llrst  to  matore  of 
aeveral  notes  g^Ten  upon  the  Mune 
conaideration«  but  not  snowini?  that  fact 
upon  their  fftce  is  no  notice  to  a  sulisequent  in- 
dorsee for  value  before  maturity  of  the  other 
notes  of  the  equities  existing  between  the  origi- 
nal parties,  although  he  had  notice  of  such  dis- 
honor. 

3.  The  general  eommerdal  law  as  to 
notlee  to  an  Indorsee  of  a  note  of  the  equi- 
ties between  the  original  parties  prevails  in  the 
Federal  courts  when  the  rights  ot  an  indorsee 
whose  residence  is  in  a  state  diflTerent  from  that 
of  the  maker  are  to  be  determined,  rather  than 
any  particular  rule  established  in  a  state  by  its 
conrtB  or  statutes. 

4.  A  bona  llde  holder  of  a  note  the  eou' 
aideratlon  for  which  has  fkdled  in  part 

as  between  the  original  parties  is  not  limited  by 
the  fact  that  it  was  taken  as  collateral  security, 
to  recover  only  of  the  amount  for  which  it  was 
valid  as  between  the  original  parties  unless  he 
had  notice  of  the  equities  between  them,  but 
may  recover  at  least  the  amount  for  which  it 
was  pledged. 

(June  18, 18P2.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  ibe  Northern  District  of  Geor- 
gia to  review  a  judgment  awardiug  pluioliff  a 
less  amount  thau  claimed  in  an  action  brought 
totnrcoTer  the  pmount  alleged  to  be  due  upon 
certain  promissory  notes.    IiePfr*ed. 

Before    Pardee    and    McCormick,    Circvit 
Judffotf  and  I^ocke,  District  Judge. 

Statement  by  Pardee.  Circuit  Judge: 
The  plaintiff  in  error  filed  a  suit  on  the  com- 
mon-law side  of  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Georgia 
against  the  defendant  In  error,  being  an  action 
upon  three  promissory  notes,  aggregating  $5,- 
270.  Each  of  said  notes  wasjmade  at  Griffin, 
Ga..  on  the  28tb  September,  1»89,  by  the  de- 
fendant in  error,  payable  to  the  order  of  8mith 
&  Vaile  Company,  a  corporation  organized  un- 
der the  laws,  and  being  a  citizen,  of  the  state 
of  Ohio.  These  three  notes  were  afterwards, 
and  before  due,  indorsed  by  Smith  &  Vaile 
Company  to  D.  A.  Tompkins,  a  citizen  of,  and 
residing  in.  the  state  of  Nortli  Carolina,  who 
then,  before  the  notes  became  due,  indorsed 
them  for  value  to  the  plaintiff  in.  error,  a  citi- 


zen of,  and  residing  in  the  state  of  South  Car- 
olina. The  defendant  in  error  filed  certain 
pleas  setting  up  the  failure  of  consideration, 
which  said  pleas  were  sworn  to  by  \V.  P. 
Walker,  president  of  the  defendant  company, 
before  a  justice  of  the  peace  for  Spalding 
county,  in  ihe  stale  of  Georgia. 

When  the  case  was  called  for  trial  in  the 
court  below,  plaintiff  in  error  moved  for  judg- 
ment, because  there  was  no  issuable  defense 
filed  under  oath,  as  provided  by  the  statutes  of 
the  state  of  Georgia  and  rules  of  court,  plain- 
tiff contending  that  the  affidavit  to  the  plea, 
made  before  a  justice  of  the  peace,  constituted 
no  sworn  defense  in  the  circuit  court  of  the 
United  States.  The  couil  ruled  in)  that  theaf 
fidavit  was  sufficient;  and  (b)  that  if  it  was  not 
sufficient  the  plea  could  be  sworn  to  then  in 
open  court;  and  the  plea  was  thereupon  sworn 
to  by  W.  E.  H.  Searcy,  president  of  the  de- 
fendant company,  before  W.  C.  Carter,  dep- 
uty clerk  of  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Georiria. 
Plaintiff  then  renewed  the  motion  for  judg- 
ment, because  there  could  be  no  affidavit  to  a 
plea  after  the  first  term  of  the  court.  The  court 
overruled  this  motion,  and  declined  to  permit 
the  plaintiff  to  take  judgment  without  a  jury. 
The  defendant  then  filed  an  additional  plea, 
which  was  also  sworn  to  before  the  deputy 
clerk,  setting  forth  that,  when  the  loan  was 
made  by  the  Bank  of  Edgefield  to  D.  A.  Tomp- 
kins, upon  the  three  notes  as  collateral,  certain 
of  the  notes  which  had  been  given  by  defend- 
ant to  Smith  &  Vaile  Company,  and  which  were 
among  those  deposited  as  collateral  security 
by  Tompkins,  were  then  due  and  unpaid;  and 
that  this  was  notice  to  the  Bank  of  Edgefield; 
and  that,  if  anything  was  due  to  plaintiff,  it 
was  only  the  amount  first  loaned  to  Tompkins, 
being  $500. 

The  other  facts  in  the  case  sufficiently  ap- 
pear from  the  assignments  of  error,  as  follows: 

"(1)  That  the  court  erred  in  not  granting  a 
judgment  for  plaintiff,  as  requested  by  its  at- 
torneys, upon  the  ground  that  there  was  no  is- 
suable defense  filed  under  oath  by  defendant. 

*(2)  Because  the  court  erred  in  not  granting 
judgment  for  plaintiff,  as  requested  by  its  at- 
torneys, after  defendant  had  been  allowed  to 
swear  to  its  pleas  in  open  court  at  the  Ume  of 
the  trial. 

"(3)  Because  the  court  erred  in  permitting 
the  introduction  of  the  depositions  of  M.  H. 
Mims,  cashier  of  plaintiff,  which  were  offered 
by  defendant  at  the  trial,  and  objected  to  by 
plaintiff  in  open  court  and  in  presence  of  the 
jury. 

"(4)  Because  the  court  erred  in  permitting 
W.  E  H.  Searcy,  president  of  the  defendant 
company,  1o  testify  in  the  cause  over  the  ob- 
jection of  the  plaintiff  made  in  open  court  in 
presence  of  the  jury. 

"(•*>)  Because  the  court  erred  in  not  ruling  out 
and  excluding  from  the  jury  the  depositions  of 
said  M.  H.  Alims  and  the  testimony  of  W.  E. 
H.  Searcy,  when  the  same  was  requested  by 


NoTC—The  above  case  makes  a  contribution 
to  the  law  of  commercial  paper  by  decidioir  a  ques- 
tion that  has  not  often  arisen  as  to  the  effect,  as 
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notice,  of  the  dishonor  of  the  first  of  several  notes 
given  tor  the  same  consideration. 
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attorney  for  plaintifF  in  open  court  and  in  pres- 
ence of  the  jury. 

'(6)  Because  the  court  erred  in  charging  the 
jury  as  set  forth  in  the  transcript  of  the  record. 

''(7)  Because  the  court  erred  in  charging  the 
jury  as  follows:  'Now ,  these  notes  are  held  by 
the'Bank  of  Edgefield,  and  the  proofs  show  ex- 
actly what  that  transaction  was.  We  have  the 
evidence  of  the  cashier  of  the  bank  that  these 
six  notes— the  three  notes  sued  on,  and  the 
three  notes  for  $500  each,  which  were  the  first 
three  to  mature — were  placed  in  August,  1890, 
in  the  Bank  of  Edgefield,  and  that  some  notes 
were  given  by  Mr.  Tompkins  after  that,  the 
first  of  which  were  given  on  the  18th  October. 
The  three  notes,  however,  were  due  at  the  time 
these  notes  were  placed  in  the  bank.  In  the 
opinion  of  the  court,  the  dishonoring  of  the 
thre& notes,  as  it  is  called  in  law, — the  failure 
to  pay  them  when  they  were  due, — was  notice 
to  the  bank  of  all  the  equities  existing  between 
the  machinery  company,  Smith  &  Vaile  Com- 
pany, and  the  defendant  corporation.' 

•*(8)  Because  the  court  erred  in  charging  the 
Jury  as  follows:  'So  that  being  the  case,  in  the 
opinion  of  the  court,  the  bank  would  only  be 
entitled  to  recover  on  these  notes,  under  the 
evidence  and  the  pleadings,  the  amount  due  by 
the  defendant  to  Smith  &  Vaile  Company, 
which  would  be  the  amount  as  stated  to  you 
a  while  ago,  the  difference  in  the  freight,  and 
the  interest  which  Mr.  Searcy  says  was  on  the 
entire  transaction  up  to  the  time  they  made  the 
arrangement,  at  or  about  the  time  of  the  date 
of  the  letter.' 

"(9)  Because  the  court  erred  in  charging  the 
jury  as  follows:  'Atx)Ut  the  date  of  that  letter 
which  you  have  in  evidence,  28th  February, 
1890.  I  believe,  there  was  an  adjustment  of 
thi-*  matter  between  Tompkins,  agent  or  repre- 
sentative of  the  establishment  that  sold  the  ma- 
chinery and  the  president  of  the  defendant  cor- 
poration;' there  having  been  no  evidence 
adduced  at  the  trial  to  authorize  or  justify  such 
charge. 

"(10)  Because  the  court  erred  in  charging  the 
jury  as  follows:  'The  proof  shows  that  these 
notes  were  given  for  the  purchase  of  certain 
machinery,  and  that  that  machinery  was  not 
delivered:  that  it  was  not  to  bedelivered,  how- 
ever, until  the  three  five  hundred  dollar  notes 
were  paid,  and  that  these  notes  were  not  paid. 
The  evidence  is  somewhat  indefinite  about 
that;'  it  appearing  from  the  evidence  of  W.  E. 
H.  Searcy,  a  witness  for  defendant,  positively 
and  without  dispute,  that  neither  of  the  said 
three  five- hundred  dollar  notes  were  paid,  the 
evidence  not  having  in  any  wise  been  indefinite 
upon  this  point. 

"(11)  Because  the  court  erred  in  charging  the 
jury  as  follows:  'But  Mr.  Searcy  stated  they 
agreed  he  was  to  pay  the  interest  on  the  entire 
transaction,  and  the  difference  in  freight.  I 
do  not  believe  that  the  bank  is  entitled  to  re- 
cover any  more  than  that.  I  think,  however, 
they  are  entitled  to  recover  that:*  there  having 
been  no  evidence  to  warrant  such  a  charge, 
and  the  same  being  illegal  and  misleading. 

'^12)  Because  the  court  erred  in  refusing  to 
charge  the  jury,  when  so  requested  by  counsel 
for  plaintiff,  as  follows:  'If  you  find,  as  is  ad- 
mitted by  the  plaintiff,  that  the  three  notes  for 
|;500each  were  past  due  when  they  weretrans- 
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ferred  by  Tompkins  to  the  plaintiff  bank,  along 
with  the  three  notes|Bued  on,  then  this  is  not 
notice  to  the  bank  of  all  the  equities  existing 
between  the  defendant  company  and  Smith  & 
Vaile  Company;  nor  was  it  evidence  of  a  want 
or  failure  of  consideration  of  the  three  notes 
not  then  due,  and  now  sued  upon.  But  you 
may  consider  the  fact  of  the  three  $500  notes 
being  past  due  when  the  six  notes  were  trans- 
ferred to  the  plaintiff  bank  in  determining 
from  the  evidence  if  that  fact  showed  bad  faith 
in  the  bank  in  taking  the  notes]  not  due,  and, 
if  it  did.  then  the  plaintiff  cannot  recover  any- 
thing. But  if  you  find  from  the  evidence  that, 
when  the  bank' took  the  six  notes,  it  took  thu 
three  notes  sued  on  before  due,  in  good  faith 
and  for  a  valuable  consideration,  to  wit,  as 
collateral  security  for  debt  of  D.  A.  Tomp- 
kins, then  the  plaintiff  is  entitled  to  recover 
the  full  amount  called  for  by  the  three  notes 
sued  on.' 

"(13)  Because  the  court  erred  in  taking  a 
wholly  erroneous  view  of  the  real  issues  and 
merits  of  the  cause,  and  in  permitting  the  de- 
fendant to  introduce  evidence  of  the  equities 
existing  between  the  defendant  and  Smith  & 
Vaile  Company,  to  whom  the  notes  sued  on 
were  given,  without  there  being  any  pleadings 
to  justify  the  introduction  of  such"  evidence, 
and  without  there  being  any  legal  right  on  the 
part  of  the  defendant  to  introduce  testimony 
as  to  such  equities;  it  not  having  been  shown 
that  the  plaintiff  took  the  three  notes  sued  on 
without  any  knowledge  of  any  failure  of  con- 
sideration or  infirmity  in  the  said  notes,  nor 
that  plaintiff  took  said  notes  in  bad  faith." 

Mr.  Henry  B.  Tompkins  for  plaintiff  in 
error. 

Messrs.  Hall  &  Hammond  and  Dis- 
mukes  &  Mills  for  defendant  in  error. 

Pardee,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  first  and  second  assignments  of  error 
arc  not  well  taken.  The  plea  in  this  case  was 
sworn  ^o  originally  before  one  of  the  ofllcers 
mentioned  in  section  3450  of  the  (Georgia  Code, 
and  in  accordance  with  the  Georgia  practice, 
which  we  are  inclined  to  think  was  sufficient 
verification  to  the  plea  filed  in  the  circuit  court, 
but,  whether  this  be  so  or  not,  when  the  plea  was 
afterwards  sworn  to  in  open  court  at  the  time  of 
the  trial,  by  the  direction  of  the  court,  we  have 
no  doubt  the  plea  was  sufficiently  verified. 
Code  Ga.,  S  3479  et  seq.,  is  very  liberal  with  re- 
gard to  the  allowance  of  the  amendments,  and 
sufficiently  broad,  in  our  opinion,  to  cover  this 
case.  And  section  954  of  the  Revised  Statutes 
of  the  United  States  provides  that  the  court 
"may,  at  any  time,  permit  eitherof  the  parties 
to  amend  any  defect  in  process  or  pleading, 
and  upon  such  conditions  as  it  shall  in  its  dis- 
cretion and  by  its  rules  prescribe." 

The  seventh  assignment  of  error  seems  to  be 
well  taken.  It  is  as  follows:  "(7)  Because 
the  couit  erred  in  charging  the  jury  as  follows: 
'Now,  these  notes  are  held  by  the  Bank  of 
Edgefield,  and  the  proofs  show  exactly  what 
that  transaction  was:  We  have  the  evidence 
of  the  cashier  of  the  bank  that  these  six  notes 
— the  three  notes  sued  on,  and  the  three  notes 
for  $500  each,  which  were  the  first  three  to 
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mature — were  placed  in  August,  1890.  in  the 
Ba^k  of  Edgefield,  aud  that  some  notes  were 
jdven  by  Mr.  Tompkins  after  that,  the  first  of 
which  were  given  on  the  18lh  of  October.  The 
three  notes,  however,  were  due  at  the  time  these 
notes  were  placed  in  the  bank.  In  the  opinion 
of  the  court,  the  dishonoring  of  the  three  notes 
—as  it  is  called  in  law,  the  railure  to  pay  them 
when  they  were  due — was  notice  to  the  bank 
of  all  the  equities  existing  between  the  machin- 
ery company.  Smith  &  Vaile  Company,  and 
the  defendant  corporation." 

There  was  nothing  on  the  face  of  the  notes 
to  indicate  that  the  three  notes  for  $500  each, 
which  were  past  due  when  they,  with  the  three 
notes  sued  on,  were  deposited  as  collateral  se- 
curity with  the  plaintiff,  were  for  the  same  con- 
sideration, or  referred  in  any  way  to  the  same 
transaction,  upon  which  the  three  notes  sued 
upon  were  any  of  them  issued.  There  is  no 
proof  in  the  case  tending  to  show  that  the 
plaintiff  had  any  knowledge  whatever  of  the 


that  installments  of  interest  are  overdue  and 
unpaid  k  not  sufficient  to  affect  the  position  of 
one  taking  bonds  aud  subsequent  coupons  be- 
fore maturity  for  value,  as  a  bona  fide  holder. 

The  defendant  in  error  contends  that  the 
rule  given  in  the  judge's  charge  was  correct, 
because  section  278tt  of  the  Code  of  Georgia 
provides  as  follows:  '*If  the  holder  receives  it 
after  it  is  due,  its  nonpayment  at  maturity  is 
notice  to  him  of  dishonor,  and  he  takes  it  sub- 
ject to  all  the  equities  existing  between  the 
original  parties  thereto;  and  if  there  be  several 
notes  constituting  one  transaction,  but  due  at 
different  times,  t  he  fact  that  the  one  is  overdue 
and  unpaid  shall  be  notice  to  the  purchaser  of 
all,  and  put  him  on  his  guard."  And  he  cites 
the  case  of  Harrell  v.  Hrojcton,  78  Ga.  129,  to 
the  same  purport. 

The  plaintiff  in  error  contends  that  the  ques- 
tion of  notice  of  equities  existing  between 
original  parties  in  the  case  of  commercial  pa- 
per is  regulated  and  determined  by  the  com- 


transaction  or  contract  between  the  defendant  I  mercial  law,  and  not  by  the  rule  or  decisions 


and  Smith  &  Yaile  Company,  or  that  the  six 
notes  constituted  or  formed  part  of  one  trans- 
action. '*  Where  more  than  one  note  is  exe- 
cuted upon  the  same  consideration,  they  are 
not  all  to  be  regarded  as  dishonored  when  one 
is  overdue  and  unpaid."  Daniel,  Neg.  Inst. 
$787. 


in  any  particular  state,  reiving  upon  Smith  v. 
Tyson,  41  U.  S.  16  Pel.  l/lO  L.  ed.  865;  Oates 
V.  FitHt  Snt.  liatik  of  Montgotnerif,  100  U. 
8.  239,  25  L.  ed.  580;  Bnxtklifn  Vitif  iSt  N.  H. 
Co.  V.  National  liiink  of  litpuhlir  o/'  New  Yark, 
102  U.  S.  14,  26  L.  ed.  61 ;  J^ana  v.*  liowlcr,  107 
U.  S.  529-541,  27  L.  ed.  424-429;   Burgem  v. 


The  precise  question  was  before  the  supreme    Selicfmnn,  107  U.  S.  83,  27  L.  ed.  365;  Kiny  v. 
court  of  the  stale  of  Wisconsin  in  the  case  of  i  Donne,  189  U.  S.  173,  «S5  L.  ed.  87. 


Boi»  V.  HexHU,  15  Wis.  261.  In  that  ca.se  the 
court  said:  "Upon  the  question  whether  the 
purchaser  should  l)e  chargeable  with  notice  of 
any  defects  in  the  consideration  of  the  notes 
subsequently  to  become  due  by  reason  of  the 
first  being  overdue  at  the  time',  Do  authority 
was  cited  by  either  counsel,  and  we  have  found 
Done.  The  notes  were  all  secured  by  one 
mortgage,  and,  if  it  had  appeared  on  the  face 
of  the  papers  that  they  were  all  given  for  one 
consideration,  upon  one  transaction,  it  might 
be  urged,  with  considerable  force,  that,  as  the 
law  charged  the  purchaser  with  notice  of  any 
defect  in  the  consideration  of  the  first  note,  it 
must  also  charge  him  with  like  notice  that  all 
were  given  for  one  consideration.  But  how  | 
that  question  should  be  decided,  if  it  ever  I 
can  be  then  determined.     But  there  was  > 


There  is  no  doubt  that  the  law  of  the  place 
where  the  contract  was  made  usually  governs 
in  the  coustruclion  aud  enforcement  thereqf, 
and  that  the  validity  and  effect  of  all  writings 
or  contracts  are  determined  by  the  laws  of  the 
place  where  executed.  The  question  presented 
here,  however,  is  not  with  regard  to  the  con- 
struction of  the  contract  or  its  validity,  but, 
rather,  with  regard  to  the  rule  of  commercial 
law  which  affects  subsequent  holders  in  the 
matter  of  notice  of  prior  equities.  We  are  of 
the  opinion  that  the  general  commercial  law 
prevails,  and  not  any  particular  rule  or  de- 
cision established  in  the  state  of  Georgia  either 
by  the  decisions  of  the  supreme  court  of  that 
slate  or  by  statute  announcing  a  rule. 

It  has  been  settled  in  the  courts  of  the  United 
States  since  the  leading  case  of  Goodman  v. 


an.ses. 

nothing  on  the  face  of  the  papers  to  show  that  i  Simonde,  61  U.  S.  20  How.  343,  15  L.  ed.  934, 

the  notes  were  all  given  for  one  consideration.  !  that  one  who  acquires  mercantile  paper  before 


It  is  true  they  bore  the  same  date,  and  were  se- 
cured by  one  mortgage.  But  it  is  frequently 
the  case  that  parties,  in  giving  securities,  in- 


maturity  from  another,  who  is  apparently  the 
owner^  giving  a  consideration  for  it,  obtains  a 
good  title,  though  he  may  know  facts  and  cir- 


cliide  debt.s  arising  out  of  many  different  I  cumstances  that  would  cau.se  him  to  suspect, 
traosactions,  as  to  some  of  which  there  might  I  or  would  cause  one  of  ordinary  prudence  to 
have  been  defenses  not  affecting  the  others;  and  I  suspect,  that  the  person  from   whom   he  ob- 


we  do  not  think  that  a  purcha.ser  of  neeotiable 
notes  before  maturity  can  be  held  chargeable 
with  notice  of  any  defect  in  their  consideration 
from  the  mere  fact  that  anotlier  note,  secured 
by  the  same  mortgage,  was  overdue,  and  had 
not  been  paid." 

fitw*  V.  He  wilt  was  affirmed  in  Kelley  v.  Whit- 
"<^.V,  45  Wis.  110,  citing  National  Bank  of 
yorth  America  v.  Kirlyy^  108  Mass.  497,  and 
Cromwell  V.  JSae  County,  96  U.  S.  51,  24  L.  ed. 
681.  In  Cromtcell  v.  i^tc  County  affirmed  in 
Indiana  dt  1.  Cent.  R.  Co.  v.  Sprayue,  103  U. 
S.  756-762,  26  L.  ed.  554-557,  and  also  in  cose 
of  Morgan  v.  United  States,  118  U.  8.  476-502, 
28  L.  ed.  104^1058,  it  is  held   that  the  fact 
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tained  it  had  no  interest  in  or  authority  to  use 
it  for  his  own  benetit,  aud  though  by  ordinary 
diligence  he  could  have  ascertained  those  facts. 
Sinft  V.  Smith,  102  U.  S.  442,  26  L.  ed.  193; 
Ki7ig  V.  JJoane,  189  U.  8.  166.  35  L.  ed.  84. 
It  follows  that,  although  the  three  notes  of  the 
same  date  as  those  acquired  by  the  plaintiff 
were  past  due,  and  that  the  plaintiff  was  im- 
formed  of  that  fact,  still  that  would  not  be  no- 
tice that  the  three  notes  not  yet  due  were  in 
any  wise  tainted  by  defective  consideration,  or 
for  any  other  cause. 

The  eighth  assignment  of  error  seems  also  to 
be  well  taken.  It  is  as  follows:  "(8)  Because 
the  court  erred  in  charging  the  jury  as  follows: 
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*So  that  being  the  ease,  in  the  opinion  of  the 
court,  the  bank  would  only  be  entitled  to  re- 
cover on  these  notes,  under  the  evidence  and 
the  pleadings,  the  amount  due  by  the  defend- 
ant to  Smith  &  Vaile  Company,  which  would 
be  the  amount  as  stated  to  you  a  while  ago, 
the  difference  in  the  freight,  and  the  interest 
which  Mr,  Seurcy  says  was  on  the  entire  trans- 
action up  to  the  time  they  made  the  arrange- 
ment, at  or  about  the  time  of  the  date  of  the 
letter." 

The  proof  in  the  case  shows  without  dispute 
that  the  three  promissory  notes  sued  upon  by 
plaintiff  were  held  by  it  as  collateral  security 
to  secure  loans  and  discounts  from  time  to  time 
thereafter  to  D.  A.  Tompkins,  whose  total  in- 
debtedness to  the  plaintiff  at  the  time  suit  was 
brought  amounted  to  $1 ,289.77.  This  evidence 
was  produced  by  the  defendant,  and,  as  there 
is  no  evidence  to  the  contrary,  it  is  certainly 
binding  upon  the  defendant.  "When  it  ap- 
pears that  the  bill  or  note  was  acquired  by  the 
bolder  as  collateral  security  for  a  debt,  and  he 
is  deemed  entitled  to  recover  upon  it,  he  is  still 
limited  to  the  amount  of  the  debt  which  it  .se- 
cures if  there  be  a  valid  defense  against  his 
transferrer,  being  regarded  as,  at  all  events,  a 
bona  fide  holder,  and  entitled  to  stand  upon  a 
better  footing  only  pro  tanto.     Thus  t  he  holder 


could  recover  against  an  accommodation  part  v 
no  more  than  the  consideration  actually  adf- 
vanced;  but,  in  the  absence  of  proof,  he  will 
be  deemed  to  have  advanced  the  full  amount 
of  the  paper."  Daniel,  Neg.  Inst.  §  882.  To 
the  same  effect  see  Stoddard  v.  Kimball,  6- 
Cush.  489;  Chicopee  v.  Chapin,  8  Met.  40; 
Fisher  v.  lusher,  98  Mass.  803;  Union  Aat. 
Bank  V.  Roberts,  45  Wis.  878;  Dubuque  FirH 
Nat.  Bavk  v.  Werst,  58  Iowa,  684;  Hatcher  v. 
Independence  J^'at.  Bank  of  Philadelphia,  79 
Qa.  547,  and  cases  there  cited. 

The  charge  of  the  court,  based  on  the  theory 
that  the  plaintiff  was  not  a  bona  fide  holder* 
limiting  plaintiff's  right  to  recover  to  the 
amounts  due  by  the  defendant  to  Smith  &, 
Vaile  Company,  was  probably  correct,  if  the 
theory  upon  which  it  was  based  had  been  the 
correct  theory  of  the  case;  but,  as  wfe  have 
shown  in  considering  the  seventh  assignment 
of  error,  that  theory  was  wrong,  and  it  follows 
that  the  charge  of  the  court  limiting  the  plain- 
tiff's right  to  recover  an  amount  less  than  the 
indebtedness  of  Tompkins  to  plaintiff  was 
erroneous.  A  consideration  of  the  other  as- 
signments of  error  is  unnecessary. 

The  judgment  of  tlie  circuit  court  is  repers^d^ 
with  costs,  and  the  cause  is  remanded,  with  in- 
structions to  order  a  new  trial. 
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Samson  EDWARDS,  Appt., 

V, 

Jennie  CULBERT80N. 


( N.  C. 
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A   woman   who  purchases   land   with 
money  firaudulently  obtained  from  a 

man  by  a  promise  to  marry  blm  and  to  hold 
such  land  in  lieu  o/  her  ri^ht  to  dower  under  the 
marriaire  may  be  held  to  be  a  trustee  on  her  re- 
f  ueal  to  marry  him  and  the  land  ebanred  with  a 
lien  for  such  money. 

(November  2g,  1892.  > 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Chatham  County 
refusing  to  make  a  sum  of  money,  with  whico 
it  had  charged  defendant  as  trustee,  a  lien  up- 
on land  which  she  had  purchased  with  it. 
Judgment  in  favor  of  appellant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  B.  Womack,  for  appellant: 

A  trust  is  created  when  money  is  obtained 
from  another  by  a  fraud. 

Woodv.  Cherry,  78  N.  C.  110. 

When  such  money  is  invested  in  land,  the 
land  will  be  followed. 

2  Lewin,  Trusts,  §  897,  subsec.  10. 

The  expected  marriage  was  a  sufticient  con- 
sideration, and  so  one  calculated  to  deceive. 

See  Womack's  Digest,  227-4,  1075,  1969. 

In  addition  to  the  marriage,  there  was  the 
surrender  of  marital  rights,   which,  in    the 


I  event  of    marriage,   equity   would  have  od 
forced. 
Womack's  Digest,  1076. 
Mr.  John  Manning  for  appellee. 

Shepherd,  C/t.  J.,  delivered  the  opinion 
of  the  court : 

According  to  the  finding  of  the  jury  the  de- 
fendant fraudulently  obtained  of  the  plaintiff 
the  sum  of  }^275.25,  for  the  purpose  of  pur- 
chasing the  land  described  in  the  complaint, 
and  that  the  fraud  consisted  in  "falsely  and 
fraudulently  promising  and  pretending  that, 
if  the  plaintiff  would  let  her  have  the  said 
sum  of  money  for  said  purpose,  slie  would 
marry  him  in  a  very  short  time,  and  that  the 
land  to  be  purchased  with  the  said  money 
should  be  in  lieu  of  her  right  of  dower  which 
she  would  acquire"  by  the  said  marriage. 
Upon  this  verdict,  his  honor  rendered  a  judg- 
ment in  favor  of  the  plaintiff  for  the  recovery 
of  the  amount  so  fraudulently  obtained,  but 
refused  to  declare  it  a  charge' upon  the  land 
purchased  by  the  defendant  with  the  said 
money,  the  land  still  remaining  in  her  hands. 
Were  there  nothing  more  than  a  mere  promise 
to  marry,  it  is  plain  that  a  violation  of  it 
would  not  entitle  the  plaintiff  to  any  equi- 
table relief,  but  we  must  infer  from  the  ver- 
dict that  the  defendant  did  not  intend  to  per- 
form the  promise  at  the  time  it  was  made,  and 
that  she  intended  it,  as  well  as  the  addi- 
tional agreement  to  hold  the  land  in  lieu  of 
dower,  simply  as  a  trick  or  contrivance  by 


Note.— On  the  subject  of  resultingr  trusts,  see  i  noUy  107  N.  C.  128 ;  Cook  v.  Patrick,  11  L.  R.  A.  578, 
also  Fink  v.  Umshied,  2  L.  R.  A.  140,  and  note,  40  1 135  HI.  490. 
Kan.  271;  Hinton  v.  Pritchard,  10  L.  R.  A.  401,  and  i 
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which  to  chcHt  and  defraud  the  plaintiff  of 
his  money.  By  submitting  to  the  verdict  and 
judgment,  the  defendant  (even  if  he  could 
43ucce8sf  uUy  do  so)  is  precluded  from  denying 
that  she  obtained  the  money  under  circum- 
stances which  the  law  denounces  as  fraudu- 
lent, and,  this  being  so,  it  cannot  be  doubted 
that  if  the  specific  money  had  been  retained 
by  her  and  could  have  been  identified,  the 
plaintiff,  in  a  proper  action,  could  have  re- 
•covered  it.  If  this  be  true,  why  may  not  the 
money  be  traced  into  the  land  and  declared 
to  be  a  charge  thereupon ?  This  is  a  somewhat 
novel  question  in  this  state,  but  in  view  of 
well-settled  equitable  principles,  as  well  as 
authorities  in  other  jurisdictions,  it  is  be- 
lieved to  be  unattende^l  with  any  very  serious 
difficulty. 

The  only  decision  of  this  court  to  which 
we  have  been  referred  as  bearing  upon  the 
question  is  that  of  Campbell  v.  Drake,  39  N. 
C.  94.  The  plaintiff  filed  a  bill  in  equity 
against  the  heirs-at-law  of  one  Farrow,  pray- 
ing that  they  be  declared  trustees  of  certain 
land  purchased  bv  their  ancestor  with  money 
stolen  by  him  of  the  plaintiff  while  in  the 
■employment  of  the  latt<?r  as  his  clerk.  The 
court  said  that  it  was  ""not  at  all  like  the 
ca.«Hss  of  dealings  with  trust  funds  by  trustees, 
•executors,  guardians,  factors,  and  the  like, 
in  which  the  owner  of  the  fund  may  elect  to 
take  either  the  money  or  that  in  which  it  was 
invested  ;"  and  it  was  accordingly  held  that 
the  plaintiff  was  not  entitled  to  the  particular 
relief  asked  for.  It  w^as  strongly  intimated, 
however,  by  Rufiin,  Ch.  J.,  in  delivering  the 
•opinion,  that  the  plaintiff  might  **have  the 
land  declared  liable  as  a  security  for  the 
nu»ney  laid  out  for  it.*'  It  was  hot  stated 
upon  what  principle  this  could  be  done,  but 
wc  apprehend  that  it  was  based  upon  the 
general  proposition  that,  whenever  a  person 
lias  obtained  the  property  of  another  by  fraud, 
he  is  a  trustee  ^.r  malefieio  for  the  person  so 
defrauded,  for  the  purpose  of  recompense  or 
i  ndemni  ty .  **  One  of  the  most  common  cases, " 
remarks  Judge  Story,  "in  which  a  court  of 
•equity  acts  upon  the  ground  of  implied  trusts 
in  inmtum,  is  when  a  party  receives  money 
which  he  cannot  conscientiously  withhold 
from  another  party. "  Story,  Eq.  Jur.  §  1255. 
And  he  states  it  to  be  a  general  principle  that 
**  whenever  the  property  of  a  party  has  been 
wrongfully  misapplied,  or  a  trust  fund  has 
bei'ri  wrongfully  converted  into  another  spe- 
•riesof  property,  if  its  identity  can  be  traced, 
it  will  be  held  in  its  new^  form  liable  to  the 
rights  of%  the  original  owner,  or  reatvi  que 
iruHt.''  Id.  §  1258:  Hill,  Trustees,  222; 
Whitley  V.  F<jy,  59  N.  C.  34,  78  Am.  Dec.  236 ; 
Tojilor  V.  Plumer,  3  Maule  &  S.  562  :  Knatch- 
hull  V.  HaUett,  L.  R.  18  Ch.  Div.  696 ;  PeovU 
V.  City  Bank  of  Rorhenter,  96  N.  Y.  32 ;  Cen- 
tral Nat.  Bank  of  Baltintore  v.  Connecticut 
Mut.  L,  Im.  Co.  104  U.  S.  54,  26  L.  ed.  693. 

Mr.  Pomeroy  says  :  "  In  general ,  whenever 
the  legal  title  to  property,  real  or  personal, 
has  been  obtained  through  actual  fraud,  or 
through  any  other  circumstances  which  ren- 
<ier  it  unconscientious  for  the  holder  of  the 
legal  title  to  retain  and  enjoy  the  beneficial 
interest,  equity  imposes  a  constructive  trust 
on  the  property  thus  acquired  in  favor  of  the 
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one  who  is  truly  and  equitably  entitled  to 
the  same,  altliough  he  may  never,  perhaps, 
have  had  any  legal  estate  therein,  and  a 
court  of  equity  has  jurisdiction  to  reach 
the  property  either  in  the  hands  of  the 
original  wrongdoer  or  in  the  hands  of  any 
subsequent  holdert  until  a  purchaser  in  gootl 
faitli  and  without  notice  acquires  a  higher 
right,  and  takes  the  property  relieved  from 
the  trust.  The  forms  and  varieties  of  these 
trusts,  which  are  termed  'ex  malefido^  or  'ex 
delicto,'  are  practically  without  limit.  The 
princuple  is  applied  whenever  it  is  necessary 
for  the  obtaining  of  complete  justice,  al- 
though the  law  may  also  give  the  remedy  of 
damages  against  the  wrongdoer. "  Pom.  Eq. 
Jur.  1053.  A  confidential  relation  is  not 
necessary  to  establish  such  trust,  and  there 
is  no  good  reason  why  the  owner  of  property 
taken  and  converted  by  one  who  has  no  right 
to  its  •  possession  should  be  less  favorably 
situated  in  a  court  of  equity,  in  respect  to 
his  remedy,  (at  least  for  the  purpose  of  "  rec- 
ompense or  indemnity,**)  than  one  who  by 
an  abuse  of  trust  has  been  injured  by  the 
wrongful  act  of  a  trustee  to  whom  the  pos- 
session of  trust  property  has  been  confided. 
"The  beautiful  character — pervading  ex- 
cellence, if  one  may  say  so— of  equity  juris- 
prudence, "  says  Judge  Story,  "  is  that  it  varies 
Its  adjustments  and  proportions  so  as  to  meet 
the  very  form  and  pressure  of  each  particular 
case  in  all  its  complex  habitudes.**  The  trusts 
of  which  wc  are  speaking  are  not  what  is 
known  as  "technical  trusts,**  and  the  ground 
of  relief  in  such  cases  is,  strictly  speaking, 
fraud,  and  not  trust.  Equity  declares  the 
trust  in  order  that  it  may  lay  its  hand  upon 
the  thing  and  wrest  it  from  the  possession  of 
the  wrongdoer.  This  principle  is  distinctly 
recofirnized  by  our  leading  text -writers,  and 
it  is'' said  by  Mr.  Bispham  (Eq.  92)  that 
"  equity  makes  use  of  the  machinery  of  a  trust 
for  the  purp<M5e  of  affording  redress  in  cases 
of  fraud.**  The  principles  above  stated  are 
illustrated  by  many  decisions  to  b^  found  in 
the  reports  of  other  states,  and  as  our  case 
may  easily  be  assimilated  to  those  in  which 
money  or  other  property  has  been  stolen  and 
converted,  such  cases  must  be  recognized  as 
pertinent  authority  in  the  present  invest- 
igation. In  Newton  v.  Porter,  69  N.  Y.  133, 
it  was  held  that  the  owner  of  negotiable  se- 
curities, stolen  and  afterwards  sold  by  the 
thief,  may  follow  and  claim  the  proceeds  in 
the  hands  of  the  felonious  taker  or  of  his  as- 
signee with  notice ;  and  that  this  right  con- 
tinues and  attaches  to  any  securities  or  prop- 
erty in  which  the  proceeds  are  invested,  so 
long  as  they  can  be  traced  and  identified. 
The  law,  it  was  said,  "will  raise  a  trust  in 
inritum  out  of  the  transaction,  in  order  that 
the  substituted  property  may  be  subjected  U> 
the  purposes  of  indemnity  and  recompense.  " 
Andrews,  J.,  said  that  "equity  only  stops  the 
pursuit  when  the  means  of  ascertainment 
fail,  or  the  rights  of  Iwna  fide  purchasers  for 
value,  without  notice  of  the  trust,  have  in- 
tervened. The  relief  will  be  moulded  and 
adapted  to  the  circumstances  of  tlie  cases,  so 
as  to  protect  the  rights  of  the  true  owner.** 
Lane  v.  Dighton,  Ambl.  409 ;  Mansell  v.  Man- 
Hell  2  P.  Wms.  679;  Tj'nch  v.  Trench,  10  Ves. 
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Jr.  511 ;  Perry,  Trusts,  §  829  :  Story,  Eq.  Jur. 
S  1258.  In  National  Miuiaiwe  Baruc  v.  Ban'^y, 
126  Mass.  20,  it  was  held  that  equity  will 
cliarge  land,  paid  for  in  part  with  the  pro- 
ceeds of  stolen  property,  with  a  trust  in  favor 
of  the  owner  of  the  property  for  the  amount 
so  used.  In  Humphreys  v.  Butler,  51  Ark. 
851,  the  defendant,  in  paying  for  a  house  and 
lot  purchased  by  him  for  $400,  wrongfully 
used  $149.52  belonging  to  the  plaintiff,  an^ 
of  which  he  had  obtained  possession  without 
her  authority,  knowledge,  or  consent.  The 
court  declared  the  defendant  a  trustee  to  the 
extent  of  the  money  of  the  plaintiff  u.sed  by 


him,  and  charged  the  stime  upon  the  prop- 
erty, and  in  default  of  its  payment  by  a 
certain  tiriie  decreed  that  the  same  be  sold  to 
satisfy  the  said  lien.  These  and  other  au- 
thorities that  could  be  cited  abundantly  sus- 
tain the  intimation  of  Chief  Justice  Ruffln.  to- 
which  we  have  referred,  and  we  are  therefore 
of  the  opinion  that  the  money  fraudulently 
obtained  of  the  plaintiff  may  be  followed 
into  the  land  described  in  the  complaint,  and 
that  the  judgment  of  his  honor  should  be 
so  modified  as  to  declare  it  to  be  a  charge 
upon  the  same. 
Modified. 


ARKANSAS  SUPREME  COURT. 


N.    H.    GUNN,   Appt., 

V. 

WHITE  SEWING    MACHINE  CO. 


(. 


Ark. 


.) 


Aoontraet  by  which  »  resident  of  a 
state  agrees  with  a  fdreign  corpora- 
tion to  canvass  certain  territory  for  the 

sale  of  its  sewlnK  machines  -which  tbe  oorpora- 
tiOQ  thereby  agrees  to  sell  to  him  on  credit  and 
a  bond  ^ven  to  secure  payment  to  the  corpora- 
tion of  any  sum  that  may  become  due  under 
Buch  contract  constitutes  a  part  of  the  interstate 
commerce  carried  on  by  tbe  sale  of  such  sewing: 
machiaes  iu  accordance  with  said  contract  and 
therefore  cannot  be  affected  by  a  state  statute 
prohibiting  busineas  within  the  state  by  a  foreign 
corporation  which  has  not  complied  with  certain 
requirements  such  as  flling  a  certificate  to  desig- 
nate an  agent  on  whom  process  may  be  serv^ed. 

{CocltrlU^  Cb.  J.,  and  Mansfield,  J.,  dissent.) 

(December  8, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Cvrcult  Court  for  Faulkner  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force the  liability  of  defendant  as  surety  upon 
a  bond  which  had  been  given  to  plaintiff  by 
one,  Julian,  in  connection  with  a  contract  for 
the  sale  of  plaintiff's  machines.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Harrod  and  E.  A.  Bolton, 
for  appellant: 

The  legislation  of  a  state  will  only  be  re- 
strained when  the  exercise  of  the  right  con- 
flicts with  the  perfect  execution  of  a  sovereign 
power  delegated  to  the  United  States. 

Dobbins  v.  Erie  County,  41  U.  S.  16 Pet.  485, 
10  L.  ed.  1022. 

Even  if  a  state  were  bound  to  accord  to  a 
company  the  right  of  acting  in  a  corporate 
capacity  within  its  limits,  the' state  would  un- 
doubtedly retain  the  power  of  making  reason- 
able regulations  for  the  government  of  the 
company,  and  prescribing  conditions  to  be 
complied  with  before  the  right  maybe  claimed. 

3  Morawetz,  Priv.  Corp.  §  974. ' 

Messrs.  Sanders  &  Watkins  for  appel- 
lee. 

NOTB.— For  note  on  peddlers  and  drummers  as 
related  to  interstate  commerce, see  Re  8pain  (N.  C.> 
14  L.  R.  A.  97. 
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Battle*  t/.,  delivered  the  opinion  of  the 
court : 

The  White  Sewing  Machine  Company 
was  a  corporation  organized  and  doinir  busi- 
ness under  the  laws  of  the  state  of  Ohio,  and 
was  engageil  in  the  selling  of  sewing  ma- 
chines anu  other  goods  at  Cleveland,  in  that 
state.  A.  I.  Julian  and  N.  H.  Gunn  were 
citizens  of  Faulkner  county,  in  this  state. 
On  or  about  the  6th  day  of  August,  1888, 
the  sewing  machine  company  entered  into  a 
contract  with  Julian,  by  which  the  company 
undertook  and  bound  itself  to  sell  sewing 
machines,  and  the  component  parts  thereof, 
to  Julian,  at  stipulated  prices,  on  a  credit, 
and  Julian  agreed  to  canvass  Faulkner 
county,  or  cause  it  to  be  canvassed,  "with 
horse  and  wagon,  exclusively  for  the  sale  of 
the  White  sewing  machines."  Julian  was 
to  order  the  machines,  or  the  component 
parts  of  the  same,  when  he  desired  them  to 
be  sent  to  him.  At  the  same  time  Julian, 
as  principal,  and  Gunn,  as  surety,  executed 
a  bond  to  the  sewing  machine  company, 
conditioned,  among  other  things,  that  Julian 
would  pay  all  sums  of  money  that  he  would 
be  owing  to  the  companv  for  sewing  ma- 
chines or  otherwise.  After  this  the  com 
pany,  pursuant  to  the  terms  of  its  contract, 
and  on  the  faith  of  the  bond  executed  to  it, 
sold  and  shipped  to  Julian  a  large  number 
of  sewing  machines  and  other  property,  and 
Julian  became  indebted  to  it  on  account 
thereof  in  a  large  sum  of  money.  Julian 
failing  to  pay,  the  company  brought  this 
action  on  the  bond  against  Gunn  to  recover 
the  same,  or  a  part  thereof. 

The  only  defense  made  by  Gunn*  was  the 
company  had  not,  at  the  time  the  bond  was 
executed,  filed  any  certificate  in  the  office  of 
the  secretary  of  tlie  state  of  Arkansas,  des- 
ignating an  agent  upon  whom  process  could 
be  served,  and  its  principal  place  of  busi- 
ness iu  this  state. 

Evidence  was,  however,  adduced  at  the 
trial  tending  to  prove,  among  otJier  things, 
the  facts  before  stilted,  and  that  the  machines 
and  other  property  were  sold  by  the  company 
in  Ohio,  and  shipped  to  Julian  in  this  stat**. 
The  court  below  held  that  thest*  transactions 
were  a  part  of  the  interstate  commerce  of  tlie 
United  States,  and  were  not  affected  by  the 
laws  of  this  state,  and  rendered  judgment  in 
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favor  of  plaintiff  against  the  defendant,  and 
he  appealed. 

Appellant  contends  that  the  hond  sued  on 
is  void  under  the  Act  of  the  General  As- 
sembly of  April  4,  1887.  That  Act  declares 
that  before  any  foreign  corporation  shall 
begin  to  carry  on  business  in  this  state  it 
shall,  by  a  certificate  under  the  hand  of  the 
president  and  seal  of  such  company,  filed  in 
the  office  of  the  secretary  of  state,  designate 
an  agent,  who  shall  be  a  citizen  of  the  state, 
upon  whom  process  may  be  served,  and  also 
state  therein  its  principal  place  of  business 
in  this  state ;  and  provided  that,  if  an^  such 
corporation  shall  fail  to  file  such  certificate, 
all  it«  contracts  with  citizens  of  this  state 
shall  be  void  as  to  the  corporation,  and  shall 
not  be  enforced  in  any  of  the  courts  of  this 
state  in  favor  of  the  corporation. 

It  is  conceded  that  the  certificate*  required 
by  that  Act  was  not  filed  by  the  appellee 
until  after  the  debt  sued  on  matured.  Was 
the  bond  void? 

In  Paw/  v.  Virginia,  75  V.  S.  8  Wall.  168, 
19  L.  ed.  857,  the  court,  speaking  of  a  foreign 
corporation,  said:  "The  recognition  of  its 
existence,  even  by  other  states,  and  the  en- 
forcement of  its  contracts  made  therein,  de- 
pend purely  upon  the  comity  of  those 
states, — a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  is  prejudicial  to  their 
interests,  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in 
other  states,  but  depending  for  such  recogni- 
tion and  the  enforcement  of  its  contracts 
upon  their  assent,  it  follows  as  a  matter  of 
course  that  such  assent  may  be  granted  upon 
such  terms  and  conditions  as  those  states  may 
think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entirely,  they  may 
restrict  its  business  to  particular  localities, 
or  they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens 
as  in  their  judgment  will  best  promote  the 
public  interests.  The  whole  matter  rests  in 
their  discretion." 

But  this  right  of  the  .state  cannot  be  so  ex  - 
ercised  as  to  interfere  with  the  power  of  Con- 
gress to  regulate  interstate  commerce.  In 
Paul  V.  Virginia  the  corporation  involved 
in  litigation  was  an  insurance  company, 
and  was  not  engaged  in  interstate  commerce. 
In  speaking  of  the  power  to  regulate  com- 
merce, in  that  case,  the  court  further  said : 
'*It  is  undoubtedly  true,  as  stated  by  coun- 
sel, that  the  power  conferred  upon  (Jongress 
to  regulate  commerce  includes  as  well  com- 
merce carried  on  by  corporations  lis  (tom- 
merce  carried  on  bv  individuals.  .  .  . 
This  state  of  facts  forbids  the  .supposition 
that  it  was  intended  in  the  grant  of  power 
to  Congress  to  exclude  from  its  control  the 
commerce  of  corporations.  The  language  of 
the  grant  makes  no  reference  to  the  instru 
mentalities  by  which  commerce  may  be  car- 
ried on.  It  is  general,  and  includes  a  like 
commerce  by  individuals,  partnerships,  as- 
sociations, and  corporations." 

In  Gloucester'  I^erry  (h.  v.  Pen/inylrauitt, 
114  V.  S.  196,  a9  L.  ed.  158,  1  Inters,  (-om. 
Hep.  382,  the  court,  speaking  of  intestate 
commerce,  said:     **The  power  to  regulate* 
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that  commerce,  as  well  us  commerce  with 
foreign  nations,  vested  in  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it 
shall  be  governed ;  that  is,  the  conditions 
upon  which  it  shall  be  conducted,  to  deter- 
mine when  it  shall  be  free,  and  when  sub- 
ject to  duties  or  other  exactions.  The  power 
also  embraces  within  its  control  all  the  in- 
strumentalities by  which  that  commerce  may 
be  carried  on,  and  the  means  bv  which  it 
may  be  aided  and  encouraged.  The  subjects, 
therefore,  upon  which  the  power  may  be  ex- 
erted are  of  infinite  variety.  While,  with 
reference  to  some  of  them,  which  are  local 
and  limited  in  their  nature  or  sphere  of  op- 
eration, the  states  may  prescribe  regulations 
until  Congress  intervenes  and  assumes  con- 
trol of  them,  yet,  when  they  are  national  in 
their  character,  and  require  uniformity  of 
regulation,  affecting  alike  all  the  states,  the 
power  of  Congress  is  exclusive.  .  .  . 
Nor  does  it  make  any  difference  whether  such 
commerce  is  carried  on  by  individuals  or 
by  corporations." 

In  Pembina  C'anaol.  8.  Min.  d'  M.  Co.  v. 
Ptnnsylrama,  125  U.  S.  181,  31  L.  ed.  650, 
the  court,  after  discussing  this  power  at 
length,  said:  ''The  only  limitation  upon 
this  power  of  the  state  to  exclude  a  foreign 
corporation  from  doing  business  within  its 
limits,  or  hiring  ofilces  for  that  purpose,  or 
to  exact  conditions  for  allowing  the  corpo- 
ration to  do  business  or  hire  ofilces  there,* 
arises  where  the  corporation  is  in  the  em- 
ploy of  the  Federal  government,  or  where 
its  business  is  strictly  commerce,  interstate 
or  foreign.  The  control  of  such  commerce, 
being  in  the  Federal  government,  is  not  to 
be  restricted  by  state  authority."  Penmcolu 
Teleg.  Co.  v.  Western  U.  leleg.  Co.  96  U. 
S.  1,  24  L.  ed.  708;  Cooper  Mfg.  Co.  v.  ?>/•- 
ffitsoi},  113  U.  S.  727,  28  L.cd.  1137. 

In  Rohbiua  w.  Hhelhy  County  Tax.  IHst.,  120 
U.  S.  489.  30  L.  ed.  694,  the  court  said : 
**  Certain  principles  have  been  already  estab- 
lished by  the  decisions  of  this  court  which 
will  conduct  us  to  a  satisfactory  decision. 
Among  those  principles  are  the  following : 
(1)  The  Constitution  of  the  United  States 
having  given  to  Congress  the  power  to 
regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  states,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  their  character, 
or  admit  only  of  one  uniform  system  or  plan 
of  regulation.  ...  (2)  Another  estab- 
lished doctrine  of  this  court  is  that,  where 
the  power  of  ('ongress  to  regulate  is  exclu- 
sive, the  failure  of  Congress  to  make  express 
regulations  indicates  its  w\]\  that  the  sub- 
ject shall  be  left  free  from  any  restrictions 
or  impositions ;  and  any  regulation  of  the 
subject  by  the  states,  except  in  matters  of 
local  concern  only,  as  hereinafter  mentioned, 
is  repugnant  to  such  freedom. " 

**  Of  the  former  class  may  be  mentioned  all 
that  portion  of  commerce  with  foreign  coun- 
tries or  between  the  states  which  consist  in 
the  transportation,  purchase,  sale,  and  ex- 
change of  commodities.  Here  there  cao  of 
necessity  be  only  one  system  or  plan  of  reg- 
ulations, and  that  Congress  alone  can  pre- 
scribe."    Mobile   County  v.  KimhaV.  102   W 
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Jr.  511 ;  Perry,  Trusts,  §  829 ;  Story.  Eq.  Jur. 
§  1358.  In  National  Jfakaiwe  Bank  v.  Barrfi^ 
126  Mass.  20,  it  was  held  that  equity  will 
charge  land,  paid  for  in  part  with  the  pro- 
ceeds of  stolen  property,  with  a  trust  in  favor 
of  the  owner  or  the  property  for  the  amount 
so  used.  In  Humphreys  v.  Butler^  51  Ark. 
851,  the  defendant,  in  paying  for  a  house  and 
lot  purchased  by  him  for  $400,  wrongfully 
u.sed  $149.52  belonging  to  the  plaintiff,  and 
of  which  he  had  obtained  possession  without 
her  authority,  knowledge,  or  consent.  The 
court  declared  the  defendant  a  trustee  to  the 
extent  of  the  money  of  the  plaintiff  used  by 


him,  and  charged  the  vSjune  upon  the  prop- 
erty, and  in  default  of  its  payment  by  a 
certain  tiriie  decreed  that  the  same  bo  sold  to 
satisfy  the  said  lien.  These  and  other  au- 
thorities that  could  be  cited  abundantly  sus- 
tain the  intimation  of  Chief  Justice  RuAn.  to 
which  we  have  referred,  and  we  are  therefore 
of  the  opinion  that  the  money  fraudulently 
obtained  of  the  plaintiff  may  be  followed 
into  the  land  described  in  the  complaint,  and 
that  the  judgment  of  his  honor  should  be 
so  modified  as  to  declare  it  to  be  a  charge 
upon  the  same. 
Modified. 


ARKANSAS  SUPREME  COURT. 


N.    H.    GUNN,   Appt., 
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Aoontract  bjr  ^rhich  a  resident  of  a 
state  agrees  with  a  foretgn  oorpora- 
tton  to  eauTass  certain  territory  for  the 

sale  of  its  sewiner  machines  which  the  corpora- 
tion thereby  a^rrees  to  sell  to  him  on  credit  and 
a  bond  ^ven  to  secure  payment  to  the  corpora- 
tion of  any  sum  that  may  become  due  under 
such  contract  constitutes  a  part  of  the  interstate 
commerce  carried  on  by  the  sale  of  such  eewing 
machines  in  accordance  with  said  contract  and 
therefore  cannot  be  affected  by  a  state  statute 
prohibiting  business  within  the  state  by  a  f  oreigm 
corporation  which  has  not  complied  with  certain 
requirements  such  as  HMntg  a  certificate  to  desiir- 
nate  an  tigent  on  whom  process  may  be  served. 

((JochrUl^  Cb.  J.,  and  Manafidd,  J.,  diswitt.) 

(December  3, 1892.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Faulkner  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force the  liability  of  defendant  as  surety  upon 
a  bond  which  had  been  given  to  plaintiff  by 
one,  Julian,  in  connection  with  a  contract  for 
the  sale  of  plaintiff's  machines.     Afflrrned. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  H.  Harrod  and  E.  A.  Bolton, 
for  appellant: 

The  legislation  of  a  state  will  only  be  re- 
strained when  the  exercise  of  the  right  con- 
flicts with  the  perfect  execution  of  a  sovereign 
power  delegated  to  the  United  States. 

Dobbins  v.  Erie  County,  41  U.  S.  16  Pet.  436, 
10  L.  ed.  1022. 

Even  if  a  state  were  bound  to  accord  to  a 
company  the  ri^bt  of  acting  in  a  corporate 
capacity  within  its  limits,  the  state  would  un- 
doubtedly retain  the  power  of  making  reason- 
able regulations  for  the  government  of  the 
company,  and  prescribing  conditions  to  be 
complied  with  before  the  right  may  be  claimed. 

2  Morawetz,  Priv.  Corp.  §  974. 

Messrs.  Sanders  ft  Watkins  for  appel- 
lee. 

Note.— For  note  on  peddlers  and  drummers  as 
related  to  interstate  commerce, see  He  Bpain  (N.  C.) 
14  L.  R.  A.  07. 
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Battle,  </.,  delivered  the  opinion  of  the 
court : 

The    White    Sewing    Machine    Company 
was  a  corporation  organized  and  doinsr  busi- 
ness under  the  laws  of  the  state  of  Ohio,  and 
was  engaged  in  the  selling  of  sewing  ma- 
chines ana  other  ^oods  at  Cleveland,  in  that 
state.     A.  I.  Julian  and  N.  H.  Gunn  were 
citizens  of  Faulkner  comity,  in  this  state. 
On  or  about  the  6th  day  of  August,  1888, 
the  sewing  machine  company  entered  into  a 
contract  with  Julian,  by  which  the  company 
undertook  and  bound  itself  to  sell  sewing^ 
machines,  and  the  component  parts  thereof, 
to  Julian,  at  stipulated  prices,  on  a  crtniit. 
and    Julian    agreed    to    canvass    Faulkner 
county,  or  cause  it  to  be  canvassed,  "with 
horse  and  wagon,  exclusively  for  the  sale  of 
the   White  sewing  machines."    Julian  was. 
to  order  the  machines,  or   the  component 
parts  of  the  same,  when  he  desired  them  to 
be  sent  to  him.     At  the  same  time  Julian, 
as  principal,  and  Gunn,  as  surety,  executed 
a  bond  to  the   sewing  machine  company, 
conditioned,  among  other  things,  that  Juliai> 
would  pay  all  sums  of  monev  that  he  would 
be  owing  to  the  company  tor  sewing  ma- 
chines or  otherwise.      After  this  the  com 
pany,  pursuant  to  the  terms  of  its  contract, 
and  on  the  faith  of  the  bond  executed  t^  it, 
sold  and  shipped  to  Julian  a  large  number 
of  sewing  machines  and  other  property,  and 
Julian   became   indebted  to   it  on  account 
thereof  in  a  large  sum  of  money.      Julian 
failing   to  pay,  the  company  brought  this 
action  on  the  bond  against  Gunn  to  recover 
the  same,  or  a  part  thereof. 

The  only  deiense  made  by  Guntf  was  tiie 
company  had  not,  at  the  time  the  bond  wai« 
executed,  filed  any  certificate  in  the  office  of 
the  secretary  of  tlie  state  of  Arkansas,  des- 
ignating an  agent  upon  whom  process  could 
be  served,  and  its  principal  place  of  busi- 
ness in  this  state. 

Evidence  was,  however,  adduced  at  the 
trial  tending  to  prove,  among  other  things, 
the  fact*  l>efore  stated,  and  that  the  machines 
and  other  property  were  sold  by  the  company 
in  Ohio,  and  shipped  to  Julian  in  this  stat^. 
The  court  below  held  thtit  thest*  transactions 
were  a  part  of  the  interstate  commerce  of  tJie 
United  States,  and  were  not  affected  by  the 
laws  of  this  state,  and  rendered  judgment  in 
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favor  of  plaintiff  against  the  defendant,  and 
lie  appealed. 

Appellant  contends  that  the  bond  sued  on 
is  void  under  the  Act  of  the  General  As- 
sembly of  April  4,  1887.  That  Act  declares 
that  before  any  foreign  corporation  shall 
begin  to  carry  on  business  in  this  state  it 
shall,  by  a  certificate  under  the  hand  of  the 
president  and  seal  of  such  company,  HKkI  in 
the  office  of  the  secretary  of  state,  designate 
an  agent,  who  shall  be  a  citizen  of  the  state, 
upon  whom  process  may  be  served,  and  also 
state  therein  its  principal  place  of  business 
in  this  state ;  and  provided  that,  if  an^  such 
corporation  shall  fail  to  file  such  certificate, 
all  its  contracts  with  citizens  of  this  state 
shall  be  void  as  to  the  corporation,  and  shall 
not  be  enforced  in  any  of  the  courts  of  this 
state  in  favor  of  the  corporation. 

It  is  conceded  that  the  certiticatc  required 
by  that  Act  was  not  filed  by  the  appellee 
until  after  the  debt  sued  on  matured.  Was 
the  bond  void? 

In  Paul  V.  Virginia,  75  U.  S.  8  Wall.  168, 
19  L.  ed.  357,  the  court,  speaking  of  a  foreign 
corporation,  said:  "The  recognition  of  its 
existence,  even  by  other  states,  and  the  en- 
forcement of  its  contracts  made  therein,  de- 
pend purely  upon  the  comity  of  those 
states, — a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  is  prejudicial  to  their 
interests,  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in 
other  states,  but  depending  for  such  recogni- 
tion and  the  enforc*ement  of  its  contracts 
upon  their  assent,  it  follows  as  a  matter  of 
course  that  such  assent  may  be  granted  upon 
such  terms  and  conditions  as  those*  states  may 
think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entirely,  they  may 
restrict  its  business  to  particular  localities, 
or  they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens 
as  in  their  judgment  wull  best  promote  the 
public  interests.  The  whole  matter  rests  in 
their  discretion." 

But  this  right  of  the  state  cannot  be  so  ex- 
ercised as  to  interfere  with  the  power  of  Con- 
gress to  regulate  interstate  commerce.  In 
Paul  V.  Virginia  the  corporation  involved 
in  litigation  was  an  insurance  company, 
and  was  not  engaged  in  interstate  commerce. 
In  speaking  of  the  power  to  regulate  com- 
merce, in  that  case,  the  court  further  said : 
"It  is  undoubtedly  true,  as  stated  by  coun- 
sel, that  the  power  conferred  upon  Congress 
to  regulate  commerce  includes  as  well  com- 
merce carried  on  by  corporations  as  com- 
merce carried  on  bv  individuals.  .  .  . 
This  state  of  facts  forbids  the  supposition 
that  it  was  intended  in  the  grant  of  power 
to  Congress  to  exclude  from  its  control  the 
commerce  of  corporations.  The  language  of 
the  grant  makes  no  reference  to  the  instru 
mentalities  by  which  commence  may  be  car- 
ried on.  It  is  general,  and  includes  a  like 
commerce  by  individuals,  partnerships,  as- 
sociations, and  corporations." 

In  Gloucsstei'  fei^  C^.  v.  Pennsylmnia, 
114  U.  8.  196,  29  L.  ed.  158,  1  Inters.  Com. 
Rep.  382,  the  court,  speaking  of  intestate 
commerce,  said:     "The   power  to  regulate 
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that  commerce,  as  well  as  commerce  with 
foreign  nations,  vested  Ih  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it 
shall  be  governed ;  that  is,  the  conditions- 
upon  which  it  shall  be  conducted,  to  deter- 
mine when  it  shall  be  free,  and  when  sub- 
ject to  duties  or  other  exactions.  The  power 
also  embraces  within  its  control  all  the  in- 
strumentalities by  which  that  commerce  may 
be  carried  on,  and  the  means  by  which  it 
may  be  aided  and  encouraged.  The  subjects, 
therefore,  upon  which  the  power  may  be  ex- 
erted are  of  infinite  variety.  While,  with 
reference  to  some  of  them,  which  are  local 
and  limited  in  their  nature  or  sphere  of  op- 
eration, the  states  may  prescribe  regulations 
until  Congress  intervenes  and  assumes  con- 
trol of  them,  yet,  when  they  are  national  in 
their  character,  and  require  uniformity  of 
regulation,  affecting  alike  all  the  states,  the 
power  of  Congress  is  exclusive.  .  .  . 
Nor  does  it  make  any  difference  whether  such 
commerce  is  carried  on  by  individuals  or 
by  corporations." 

In  Pemfnna  Oongof.  S.  Min.  d'  M.  Co.  v. 
Penui^lvania,  125  U.  8.  181,  81  L.  ed.  650, 
the  court,  after  discussing  this  power  at 
length,  said:  "The  only  limitation  upon 
this  power  of  the  state  to  exclude  a  foreign 
corporation  from  doing  business  within  its 
limits,  or  hiring  offices  for  that  purpose,  or 
to  exact  conditions  for  allowing  the  corpo- 
ration to  do  business  or  hire  offices  there,* 
arises  where  the  corporation  is  in  the  em- 
ploy of  the  Federal  government,  or  where 
its  business  is  strictly  commerce,  interstate 
or  foreign.  The  control  of  such  commerce, 
being  in  the  Federal  government,  is  not  to 
be  restricted  by  state  authority."  PenaacolH 
Teleg.  Co,  v.  Western  V.  Jeleg,  Co,  96  U. 
S.  1,  24  L.  ed.  708;  Coojjer  Mfg.  Co.  v.  Fer- 
gvHon,  113  U.  S.  727,  28  L.ed.  1137. 

In  Rohlnns  v.  Shelby  County  Tax.  Dist. ,  120 
U.  8.  489,  30  L.  ed.  694, 'the  court  said: 
"Certain  principles  have  been  already  estab- 
lished by  the  decisions  of  this  court  which 
will  conduct  us  to  a  satisfactory  decision. 
Among  those  principles  are  the  following: 
(1)  The  Constitution  of  the  United  States 
having  given  to  Congress  the  power  to 
regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  states,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  their  character, 
or  admit  only  of  one  uniform  sy.stem  or  plan 
of  regulation.  ...  (2)  Another  estab- 
lished doctrine  of  this  court  is  that,  where 
the  power  of  Congress  to  regulate  is  exclu- 
sive, the  failure  of  Congress  to  make  express 
regulations  indicates  its  will  that  the  sub- 
ject shall  be  left  free  from  any  restrictions 
or  impositions ;  and  any  regulation  of  the 
subject  by  the  states,  except  in  matters  of 
local  concern  only,  as  hereinafter  mentioned, 
is  repugnant  to  such  freedom. " 

"  Of  the  former  class  may  be  mentioned  all 
that  portion  of  commerce  with  foreign  coun- 
tries or  between  the  states  which  consist  in 
the  transportation,  purchase,  sale,  and  ex- 
change of  commodities.  Here  there  can  of 
necessity  be  only  one  system  or  plan  of  reg- 
ulations, and  that  Congress  alone  can  pre- 
scribe."    Mobile   County  v.  Kimfxill.  102   U. 
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i5.  691,  26  L.  eel.  238;  Eseanabu  dt  L.  Af. 
'JVanap.  Co.  v.  Chicago,  107  U.  8.  678,  27 
L.  ed.  442. 

''Of  the  class  of  subjects  local  iu  their 
nature  or  iutendcd  as  mere  aids  to  commerce. " 
•on  which  it  has  been  held  that  the  authority 
of  the  states  may  be  exerted  for  their  regula- 
tion and  management  until  Congress  inter- 
feres and  supersedes  it,  **  may  be  mentioned 
harbor  pilotage,  buoys,  beacons  to  guide 
mariners  to  the  proper  channels  in  which  to 
direct  their  vessels,"  bridges  over  navigable 
streams,  wharves,  wharfage  and  quarantine. 
"*  State  action  upon  such  subjects, "  said  the 
court  in  Mobile  County  v.  KitnbfUl,  »upra, 
"^can  constitute  no  interference  with  the  com- 
mercial power  of  Ooncrress,  for,  when  that 
acts,  the  state  authority  is  superseded.  Inac- 
tion of  Congress  upon  these  subjects  of  local 
nature  or  operation,  unlike  its  inaction  upon 
matters  affecting  all  the  states,  and  requiring 
uniformity  of  regulation,  is  not  to  be  taken 
as  a  declaration ^hat  nothing  shall  be  done 
in  respect  to  them,  but  is  rather  to  be  deemed 
a  declaration  that  for  the  time  being,  and 
until  it  sees  fit  to  net,  they  may  be  regulated 
by  state  authority." 

A  few  cases  will  serve  to  show  the  charac- 
ter of  some  of  the  statutes  which  have  been 
held  by  the  court  to  be  unconstitutional  be- 
<*Ause  they  interfere  with  the  exclusive  power 
of  Congress  to  regulate  interstate  commerce, 
>ind  thereby  what  constitutes,  in  part,  the 
commerce  over  which  such  power  extends. 
In  Hall  V.  DeCtiir,  95  U.  S.  4a5,  24  L.  ed. 
547,  a  statute  of  the  state  of  Louisiana  which 
attempted  to  regulate  the  carriage  of  passen- 
gers upon  railroads,  stf^amboats,  and  other 
public  conveyances,  and  which  provided  that 
no  regulation  of  any  companies  engaged  in 
that  business  should  make  any  discrimination 
on  account  of  race  or  color,  was  considered. 
**  The  case  presented  under  the  statute  was  that 
of  a  person  of  color,  who  took  passage  from 
New  Orleans  for  Hermitage,  both  places  be- 
ing within  the  limits  of  the  stiUe  of  Tx)uisi- 
ana,  and  was  refused  acconmiodations  in  the 
general  cabin  on  account  of  color.  In  regard 
to  this  the  court  declared  that,  for  the  pur- 
poses of  this  case,  we  must  treat  the  Act  of 
liOuisiana  of  February  23.  1869,  as  requiring 
those  engaged  in  interstate  commerce  to»give 
all  persons  t ravel inc  in  that  state,  upon  pub- 
lic conveyances  employed  in  such  business, 
equal  rights  and  privileges  in  all  parts  of 
the  conveyance,  without  distinction  or  dis 
crimination  on  account  of  race  or  color. 
.  .  .  We  have  nothing  whatever  to  do 
with  it  as  a  regulation  of  internal  commerce, 
or  as  affecting  anvthing  else  than  commerce 
among  the  states. ''  And.  speaking  in  refer- 
ence to  the  right  of  the  states,  in  certain 
classes  ol  interstate  commerce,  to  pass  laws 
regulating  them,  the  court  said  :  "The  line 
which  separates  the  powers  of  the  states  from 
this  exclusive  power  of  Congress  is  not  al- 
ways distinctly  marked,  and  oftentimes  it 
is  not  easy  to  determine  on  which  side  a 
particular  case  belongs.  .  .  .  But  we 
think  it  may  safely  be  said  that  state  legis- 
lation which  seeks  to  impose  a  direct  burden 
upon  interstate  commerce,  or  to  interfere  di- 
rectly with  its  freedom,  does  encroach  upon 
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the  excl  usive  power  of  Congress.  The  statute 
now  under  consideration,  in  our  opinion, 
occupies  that  position.  It  does  not  act  upon 
the  business  througli  the  local  instruments  to 
be  employed  after  coming  within  the  state, 
but  directly  upon  the  business  as  it  comes 
into  the  state  from  without,  or  goes  out  from 
within.  While  it  purports  only  to  control 
the  carrier  when  engaged  within  the  state, 
it  must  necessarily  influence  his  conduct  to 
some  extent  in  the  management  of  his  busi- 
ness throughout  his  entire  voyage. " 

In  Robbins  v.  SheWy  County  Tax.  Dint.,  120 
U.  8.  489,  30  L.  ed.  694,  the  taxing  district 
of  Shelby  county,  Tenn.,  which  includes  the 
city  of  Memphis,  acting  under  the  authority 
of  a  statute  of  that  state  attempted  to  impose 
a  license  tax  upon  a  drummer  for  soliciting, 
within  that  district,  the  sale  of  goods  for  a 
firm  in  Cincinnati,  which  he  represented : 
but  the  court  decided  that  such  a  soliciting 
of  business  constituted  a  part  of  interstate 
commerce,  and  that  the  statute  of  Tennessee 
imposing  a  tax  upon  such  business  was  in 
conflict  with  the  commerce  clause  of  the 
Constitution  of  the  United  States,  and  was 
therefore  void. 

In  McCall  v.  California,  136  U.  S.  104,  84 
L.  ed.  392,  the  plaintiff  in  error  was  con- 
victed of  violating  an  order  of  the  city  and 
county  of  San  Francisco,  in  the  state  of  Cal- 
ifornia, which  made  it  a  misdemeanor  for 
any  one  to  act  as  an  agent  of  a  railroad  com- 
pany without  having  first  paid  the  sum  of 
$25  as  a  license  fee.  lie  was  an  agent  in 
said  city  and  county  for  the  New  York,  Lake 
Erie  &  Western  Railroad  Company,  a  Corpo- 
ration having  its  principal  place  of  business 
in  the  city  of  Chicago,  and  which  operated 
a  continuous  line  of  road  between  Chicago 
and  New  York.  As  such  agent  his  duties 
consisted  in  soliciting  passenger  trafllc  in 
that  city  and  county  over  the  road  he  repre- 
8ente<i. '  He  did  not  sell  tickets  for  his  com- 
pany ;  neither  did  he  receive  nor  pay  out 
money  on  account  of  it.  His  Eole  offense 
consisted  in  soliciting  passengers  to  go  over 
his  company's  road,  without  having  paid 
the  license  tax  imposed  upon  him  by  said 
order  as  a  condition  precedent  to  his  riffht 
to  act  as  such  agent  in  said  county.  The 
court  held  that  the  license  fee  as  to  such 
agency  was  a  tax  upon  interstate  commerce, 
and  in  that  respect  was  unconstitutional. 
The  court,  speaking  of  the  agency  and  tax, 
said  :  •*The  object  and  effect  of  his  soliciting 
agency  were  to  swell  the  volume  of  the  busi- 
ness of  the  road.  It  was  one  of  the  means 
by  which  the  company  sought  to  increase, 
and  doubtless  did  increase,  its  interstate 
passenger  trafllc.  It  was  not  incidentally  or 
remotely  connected  with  the  business  of  the 
road,  but  was  a  dired  method  of  increasing 
that  business.  The  tax  upon  it,  therefore, 
was,  according  to  the  principles  establishiKl 
by  the  decisions  of  this  court,  a  tax  upon  a 
means  or  an  occupation  of  carrying  on  inter- 
state commerce,  pure  and  simple. 

In  this  case  the  contract  between  the  cor- 
poration and  Julian,  and  the  bond  sued  on, 
were  executed  in  this  state,  and  were  busi- 
ness transacted  in  Arkansas.  But  no  sales 
or  indebtedness  were  created  by  them.     The 
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contract  was  only  an  agreement, to  sell,  and 
the  bond  was  a  condition  upon  which  the 
corporation  agreed  to  sell  and  a  means 
adopted  to  secure  the  indebtedness  to  be  con- 
tracted by  sales,  and  both  constituted  a  con- 
tract. Tliey  were  made  a  foundation  of  a 
future  trade  between  a  corporation  of  one 
state  and  a  citizen  of  another,  and  were  a 
direct  method  devised  to  increase  the  busi- 
ness of  the  former,  and,  as  to  them,  served 
as  a  basis  of  interstate  commerce.  Relying 
on  them,  the  corporation  sold  the  machines 
and  other  property,  and  shipped  them  from 
,  the  state  of  Ohio,  its  place  of  manufacture 
and  business,  to  Julian,  in  Arkansas;  the 
place  of  sales  being  in  Ohio.  Until  they 
ceased,  according  to  their  terms  or  by  agree- 
ment of  the  parties  lo  be  of  any  force,  they 
were  an  inducement  to,  and  entered  into, 
every  sale,  and  formed  a  part  of  it.  Accord- 
ing to  the  principles  firmly  established  by 
numerous  decisions  of  the  Supreme  Court  of 
the  United  States,  they,  (the  bond  and  con- 
tract,)  and  the  sales  and  shipment  of  the 
machinery  and  other  property,  were  a  part 
of  the  interstate  commerce  of  the  United 
States,  which  Congress  has  the  exclusive 
riffht  to  regulate,  and  were  and  could  not  be 
affected  by  the  Act  of  April  4,  1887. 
Judgment  affirmed. 


*ill,  Ck,  «/.,  dissenting: 
A  corporation  created  under  the  laws  of 
one  state  has  no  right  to  recognition  in 
another  state.  It  is  a  privilege  to  he  enjoyed 
only  through  comity.  Having  the  absolute 
power  of  excluding  it  from  its  jurisdiction, 
the  state  may,  of  course,  impose  such  con- 
ditions upon  the  privilege  of  doing  business 
in  its  limits  as  it  may  think  expedient. 
This  doctrine  went  without  qualification  for 
more  than  three  fourths  of  a  century  after 
the  adoption  of  the  Constitution  of  the 
United  States,  when  the  Supreme  Court  of 
the  United  States  ingrafted  upon  it  an  ex- 
ception in  favor  of  foreign  corporations 
which  were  agencies  of  commerce.  The  ex- 
ception was  first  adverted  to  in  Paul  v.  Vtr- 
ginia,  75  U.  S.  8  Wall.  168,  19  L.  ed.  357. 
But  that  was  confessedly  obiter,  and  estab- 
lished nothing.  It  has  been  said  by  judges 
delivering  the  opinions  of  the  .court  that  the 
exception  was  first  established  in  Pensacola 
Tdeg.  Co.  v.  Western  U.  Teleg.  «?.  96  U.  S. 
1,  24  L.  ed.  708,  in  1877.  See  Horn  Silver 
Mn.  Co.  v.  New  Ywk,  141}  U.  S.  805,  314, 
36  L.  ed.  164,  167 ;  Pembina  Consol.  S.  Min. 
<fe  M.  Co.  V.  J^ennsylvaniay  125  U.  S.  181, 
185,  81  L.  ed.  650,  662.  But  Chief  Jmtice 
Waite,  who  delivered  the  opinion  in  that 
case,  seems  not  to  have  been  aware  that  he 
was  deciding  the  question,  for,  after  quoting 
the  obiter  in  Paul  v.  Virginia  above  men- 
tioned, he  says,  "  the  questions  thus  suggested 
need  not  be  considered  now,"  and  gives  as 
a  reason  for  it  the  fact  that  the  court  had 
placed  the  invalidity  of  the  state  statute  un- 
der consideration  upon  the  ground  that  it 
conflicted  with  the  legislation  of  Congress. 
The  question  has  since  been  adjudicated  in 
several  eases.  I  am  aware  of  no  case  in 
which  it  has  been  ruled  that  the  exception 
applies  to  a  foreign  corporation  which  is 
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not  itself  an  agency  of  commerce.  There  are 
dicta  which  may  go  further,  but  there  are 
also  expressions  of  the  courts  so  pointed  as 
to  indicate  that  the  exception  is  limited  to 
such  corporations  as  are  agencies  of  com- 
merce—as carriers  of  freight,  passengers, 
or  communications.  Thus,  in  Pembina  Con- 
aol.  8.  Min.  d  M.  Co.  v.  Pennsylwinia, 
supra.  Judge  Field,  who  first  gave  expression 
to  the  exception,  in  speaking  of  the  case  of 
Penmeola  Teleg.  Co.  v.  Western  U.  Teleg.  Co., 
supra,  said  it  was  there  held  that  the  tele- 
graph, as  an  agency  of  commerce  and  inter- 
communication, came  ander  the  controlling 
power  of  Congress  and  could  not  be  excluded 
by  a  state  from  transacting  its  business  with- 
in its  limits.  And  again,  in  the  same  case, 
he  says  the  exception  extends  only  to  a  for- 
eign corporation  in  the  employ  of  the  Federal 
government,  "or  where  its  business  is  strictly 
commerce."  The  same  language  is  quoted 
with  approval  through  Judge  Lamar  in  Mc- 
CaU  V.  California,  186  U.  S.  112,  34  L.  ed. 
398.  In  Crutcher  v.  Kentucky,  141  U.  S.  47, 
85  L.  ed.  649,  Judge  Bradley,  after  saying 
that  a  state  could  not  restrict  the  right  of  a 
foreign  corporation  where  "the  principal 
object  of  its  organization"  was  "the  busi- 
ness of  carrying  on  interstate  commerce," 
said :  "  The  case  is  entirely  different  from 
that  of  .  .  .  manufacturing  corporations, 
and  all  other  corporations  whose  business  is 
of  a  local  and  domestic  nature." 

Conceding  that  the  extreme  doctrine  of  Bob- 
bins V.  Shelby  County  Tax  Dist. ,  120  U.  8. 
489,  80  L.  ed.  604,  must  be  extended  to 
foreign  corporations,  the  conclusion  does  not 
follow  that  such  a  corporation,  engaged  In 
interstate  trade,— as  selling  merchandise, — 
can  gain  a  domicil  in  a  state  in  violation  of 
its  statutes,  merely  to  gain  a  vantage  ground 
for  the  sale  of  its  goods.  A  manufacturing 
corporation  is  connected  with  commerce,  for 
if  It  cannot  sell,  its  output  is  worthless. 
Many  manufacturing  corporations  would  sus- 
pend operations  if  their  sales  were  limited 
to  the  state  creating  them.  They  are,  then, 
in  a  measure  connected  with  interstate  com- 
merce. But  the  business  connection  with 
commerce  must  be  direct  in  order  to  work  an 
inhibition  of  state  action.  It  is  not  sufficient 
that  the  business  is  remotely  or  incidentally 
connected  with  interstate  or  foreign  com- 
merce. State  legislation  which  operates  upon 
natural  persons  and  corporate  agencies  of 
commerce  is  not  invalidated  by  the  commerce 
clause  of  the  Constitution,  unless  it  directlj 
affects  commerce.  Sherlock  v.  Ailing,  93  \). 
S.  99.  102,  23  L.  ed.  819,  820;  Smith  v.  Ala- 
bama, 124  U.  S.  474,  31  L.  ed.  511.  The 
rule  as  to  corporate  business  cannot  be  more 
rigid  against  the  state's  right  of  regulation 
or  prohibition.  In  Pembina  Consol.  S.  Min. 
d  M.  Co.  V.  Pennsylvania,  supra,  stjite  legis- 
lation was  upheld  restricting  the  privilege 
of  a  foreign  mining  company  from  maintain- 
ing an  office  in  Pennsylvania  notwithstand- 
ing the  maintenance  of  the  office  in  that  stat« 
afforded  the  corporation  the  opportunity  for 
the  sale  of  its  foreign  products.  So  in  Horn 
surer  Min.  Co.  v.  Xew  York,  143  U.  S.  305, 
36  I.,  ed.  164. 

Following  the  decisions  of  the  Supreme 
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Court  of  the  United  States,  the  only  question 
in  this  case  open  to  serious  consideration,  in 
my  judgment,  is,  Did  the  White  Sewing  Ma- 
chine Company  do  business  in  this  state? 
Or,  to  put  the  question  as  Judge  Field  does 
in  the  case  of  Horn  Silver  Min.  Go.  v.  New 
York,  supra.  Did  the  company  do  business  as 
a  corporation  in  this  state?  If  so,  it  must 
submit  to  any  condition  the  state  sees  fit  to 
impose  upon  it.  Any  other  rule  would  bind 
the  hands  of  the  state  authorities,  only  to 
subject  the  public  to  all  the  corporate  abuses 
now  known  or  hereafter  to  be  devised.  The 
statement  of  such  a  doctrine  is  startling. 
This  case  does  not  stand  uoon  a  single  casual 
transaction  in  Arkansas  followed  by  contracts 
for  sales  of  merchandise  which  were  consum- 
mated in  Ohio.  Nor  was  the  contract  which 
the  corporation  entered  into  with  Julian,  for 
whom  the  appellant  was  surety,  simply  an 
agreement  to  sell  merchandise.  If  those 
were  the  only  facts  in  the  case,  it  might  be 

fravely  doulJted  whether  the  corporation  had 
one  business  in  Arkansas,  within  the  mean- 
ing of  our  Constitution  and  statute.  It  has 
been  ruled  by  the  Supreme  Court  of  the 
United  States  that  a  foreign  corporation  does 
not,  by  doing  a  single  act  of  business  in  one 
state,  with  no  purpose  of  doin^  other  acts 
there,  come  within  the  porhibition  of  a  con- 
stitution and  statute  which  are  substantially 
like  our  own.  Cooper  Mfg.  Co,  v.  Ferguson, 
113  U.  S.  727,  28  L.  ed.  1137.  See  Scruggs 
V.  Scottish- American  Mortg.  Co.  54  Ark.  566. 
And  a  merchant  in  Ohio  who  fills  orders  for 
merchandise  received  from  a  customer  in  Ar- 
kansas, cannot  be  said  to  be  doing  business 
in  the  latter  state.  If  neither  one  nor  the 
other  constitutes  carrving  on  business  in  Ar- 
kansas, it  is  difficult  to  see  how  the  two 
together  could  make  out  the  case.  If  they 
do  not  no  question  under  the  commerce  clause 
of  the  Constitution  is  presented,  and  the  dis- 
cussion of  it  bv  the  court  is  obiter.  But  the 
record  shows  tne  following  state  of  facts  in 
this  case :  The  White  Sewing  Machine  Com- 
pany, an  Ohio  corporation,  maintained  a 
resident  agent  at  Little  Rock,  in  this  state. 
The  proof  does  not  show  that  the  agent  held 
or  sold  any  machines  or  other  merchandise 
for  the  company.  He  traveled  over  the  state, 
and  in  the  name  of  the  company  sold  to  in- 
dividuals the  exclusive  ri^ht  to  vend  its 
merchandise  in  a  limited  territory.  The  con- 
sideration for  this  exclusive  privilege  was  a 
contract  on  the  part  of  the  vendee,  binding 
himself  to  sell  no  other  sewing  machine,  ana 
to  canvass  the  territory  assigned  to  him  in 
the  interest  of  the  White  machine.  The 
company  also  bound  itself  to  sell  the  vendee 
White  sewing  machines  upon  terms  fixed  by 
the  contract.  As  a  part  or  this  contract,  the 
vendee  was  also  required  to  enter  into  bond 
to  the  company,  with  a  surety,  for  the  faith- 
ful payment  of  whatever  indebtedness  mi^ht 
be  incurred  by  them  to  the  corporation  under 
the  contract  named,  or  by  any  other  means, 
whether  the  same  should  arise  out  of  the 
purchase  and  sale  or  lease  of  sewing  ma- 
chines, or  the  consignment  of  property  or 
merchandise,  or  the  failure  to  redeliver  or  ac- 
count for  the  same  to  the  corporation,  or  for 
indebtedness  arising  in  anv  manner  whatever. 
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A  great  number  of  such  contracts  were  en- 
tered into  before  the  corporation  complierf 
with  the  statute.  After  the  one  in  suit  was. 
executed,  the  corporation  complied  with  the 
law  by  filing  a  certificate  designating  the 
agent  before  mentioned  as  the  person  upon 
whom  service  might  be  had,  and  Little  Rock 
as  its  principal  place  of  business  in  Arkan- 
sas. The  business  continued  as  before. 
Julian  signed  one  of  these  contracts  and  bond, 
with  the  appellant  as  surety,  and  purchased 
machines,  as  set  out  in  my  Brother  Battle's- 
opinion.  The  suit  is  to  recover  upon  the 
bond  thus  executed.  I  understand  that  it  is 
upon  the  uncontroverted  facts  above  stated 
that  the  court  concludes  that  the  corporation 
carried  on  business  in  Arkansas.  The  ruling 
that  it  carried  on  business,  within  the  mean- 
ing of  the  statute,  is  expressly  announced. 
The  evidence  does  not  show  simply  the  case 
of  a  drummer  soliciting  contracts  for  pur- 
chase of  merchandise,  to  be  consummated  in 
Ohio,  as  was  the  case  of  Bobbins  v.  S/ielby 
Caunty  Tax.  Dist.,  120  U.  S.  489,  30  L. 
ed.  694.  It  shows  that  the  intention  of  the 
foreign  corporation  to  gain  a  domicil  in  Ar- 
kansas, and  to  Curry  on  its  business  of  sell- 
ing, leasing,  and  consigning  machines  there 
through  local  agents,  as  it  was  authorized  to 
do  in  the  state  ouOhio.  To  ascertain  whether 
the  corporation  did  business  in  Arkansas,  we> 
are  not  required  to  limit  our  inquiry  to  the 
transaction  with  which  the  defendant  alone  ia 
concerned.  If  it  was  carrying  on  a  business 
in  Arkansas  before  and  after  the  transaction 
with  the  defendant,  it  was  competent  for  him 
to  show  that  his  transaction  was  of  the  jceneral 
class ;  and  when  it  is  proved  that  the  coi'pora- 
tion  has  done  acts  here  manifesting  the  in- 
tent to  gain  a  domicil  for  the  purpose  of 
transacting  its  business,  that  is  the  beginning 
of  its  business  here,  and  the  contracts  which 
manifest  that  intention  are  avoided  by  the 
statute.  The  instant  the  business  is  entered 
upon,  the  prohibition  of  the  statute  attaches, 
without  waiting  to  see  what  the  corporation 
will  do  next.  Suppose  the  corporation  had 
entered  into  a  contract  to  hire  an  oflUcc  in  Ar- 
kansas, with  the  avowed  purpose  of  establish- 
ing a  domicil  here.  That  would  be  suffl> 
cient  proof  of  the  beginning  of  business  here, 
and,  as  the  statute  prohibits  it  from  beein- 
ning  business  here  until  it  complies  with  the 
law,  it  could  not  enforce  the  contract.  The 
fact  that  the  transaction  in  suit,  if  isolated 
from  the  others,  would  show  one  connected 
transaction  of  interstate  commerce,  and  noth- 
ing more,  will  not  take  the  case  out  of  the 
statute,  for  when  it  is  once  established  that 
the  corporation  is  exercising  its  functions  in 
a  foreign  state,  as  distinguished  from  the  per- 
formance of  mere  commercial  acts  to  be  con- 
summated in  another  state,  it  becomes  subject 
to  state  regulation.  Horn  Silver  Min.  Go.  v. 
New  York,  supra ;  Baker  v.  State,  44  Ark.  184. 
That  the  acts  of  the  corporation  in  this  case 
are  not  mere  commercial  transactions  of  the 
character  indicated,  seems  apparent.  The 
sales  by  the  corporation  of  exclusive  territory 
within  which  the  vendees  might  sell  White 
sewing  machines,  and  the  covenant  on  their 
part  that  they  would  sell  none  other,  are 
contracts  executed  and  to  be  performed  in 
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Arkansas,  and,  if  connected  with  interstate 
commerce,  it  is  remotely.  The  terms  of  the 
contracts  show  that  they  relate  not  onlv  to 
domestic  commerce,  but  to  transactions  fiav- 
ing  no  connection  with  commerce  at'all ;  and 
the  contract  of  suretyship,  like  the  contract  of 
insurance  and  indemnity,  is  not  the  subject 
of  commerce.  These  matters  were  not  trans- 
actions of  interstate  commerce,  but  were 
business  transacted  in  the  state  independently 
of  commerce.  Accordin/i:  to  the  decisions 
above  cited,  they  rendered  the  corporation 
amenable  to  state  regulation. 

The  defendant's  cause  might  be  rested  here, 
but  I  think  it  may  be  fortified  still  further. 
If  the  foreign  corporation  were  strictly  an 
agency  of  commerce,  entering  the  state  for 
.the  purpose  of  carrying  on  the  business  of 
interstate  commerce,  I  think  it  should  be  held 
tiiat  the  regulation  is  not  a  restriction  upon 
commerce.  What  is  the  regulation?  It  is 
tiiat  the  foreign  corporation  doing  business 
io  this  state  shall  make  known  its  place  of 
business  here,  and  designate  the  a^ent  upon 
whom  service  shall  be  had.  No  license  fee 
or  tax  IS  demanded  of  the  corporation.  Not 
even  a  fee  for  defraying  the  expenses  of 
the  regulation  is  required.  The  regulation, 
then,  IS  nothing  more  than  that  the  corpora- 
tion doing  business  here  shall  consent  to  be 
found  here,  and  shall  designate  the  officer 
upon  whom  service  shall  be  had,  and  where 
be  may  be  found.  In  theory  the  domicil  of 
a  corporation  is  only  in  the  state  where  it  is 
created,  and  the  general  rule,  in  the  absence 
of  legislation,  is  that  it  can  be  found  nowhere 
else.  But  when  it  sends  its  agents  into  a 
foreign  state  to  transact  Hm  business  it  is 
really  as  much  represented  by  them  there  as 
in  the  state  of  its  creation.  It  is  competent 
for  the  Legislature  of  the  foreign  state  to  en- 
act that  personal  service  may  be  had  on  the 
corporation  by  service  on  agents  in  its  borders 
who  transact  the  company's  business  there. 
The  corporation  doing  business  thereafter  in 
the  foreign  state  is  presumed  to  assent  to 
that  rule.  American  GcMiialty  i.  Co.  v.  Lea, 
(Ark.)  20  S.  W.  Rep.  416.  But  it  was 
found  often  inconvenient  for  the  creditor  of 
the  corporation  to  prove  the  agency,  and  so, 
to  make  the  matter  simpler,  some  of  the  states 
enacted  that  some  particular  state  official 
should  be  authorize  to  receive  service  for 
the  corporation.  That  is  the  law  in  this  state 
as  to  insurance  companies.  As  to  others,  it 
requires  the  corporation  to  designate  a  person 
who  shall  be  its  agent  to  receive  service. 
That  is  fairer  to  the  corporation  than  to  com- 


pel it  to  run  the  risk  of  having  judgment 
rendered  against  it  by  service  on  some  one  of 
a  number  of  persons  transacting  business  for 
it,  who  may  not  have  the  interest  of  the  cor- 
poration at  heart  enough  to  notify  it  of  the 
pendency  of  the  suit.  It  is  better  for  the 
creditor,  because  he  is  relieved  of  doubt  as 
to  the  proper  person  upon  whom  to  get  serv- 
ice. To  enforce  the  regulation,  the  penalty 
of  avoiding  the  contract  for  its  violation  is 
imposed.  That  the  regulation  is  reasonable, 
and  within  the  power  of  the  state,  has  never 
been  doubted.  JSt.  Clair  v.  Cox,  106  U.  S.  850, 
27  L.  ed.  222 ;  Cooper  Mfg.  Co.  v.  Ferguson, 
supra.  "Legislation  in  a  great  variety  of 
ways  may  afreet  commerce  and  persons  en- 
gaged in  it,  without  constituting  a  regula- 
tion of  it  within  the  meaning  of  the  Constitu- 
tion ;  and  it  may  be  said  generally  that  the 
legislation  of  a  state,  not  directly  against 
commerce  or  any  of  its  regulations,  but  relat- 
ing to  the  rights,  duties,  and  liabilities  of 
citizens,  and  only  indirectly  and  remotely 
affecting  the  operation  of  commerce,  is  of  ob- 
ligatory force  upon  citizens  within  its  terri- 
torial jurisdiction  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  inter- 
state.** Sherlock  v.  Ailing,  93  U.  8.  99,  23  L. 
ed.  819;  I^ashHlle,  C.  £  St.  L.  R.  Co.  v. 
Alabama,  128  U.  8.  96,  80  L.  ed.  352 ;  LittU 
Bock  &  Ft.  S.  JR.  Co.  V.  Hanniford,  49  Ark. 
291.  This  legislation  is  not  directed  against 
commerce  or  any  of  ita  regulations,  but  re- 
lates only  to  the  right  of  the  citizen  to  sue  in 
the  jurisdiction  where  the  cause  of  action 
arises,  and  imposes  upon  the  corporation  only 
the  duty  of  submitting  to  that  jurisdiction. 
The  domestic  corporation  is  required  to  show 
by  record  where  its  principal  place  of  busi- 
ness is,  and  the  law  specifies  that  service  may 
be  had  on  its  officers.  ""  It  does  not  lie  in  any 
foreign  corporation  to  complain  that  it  is 
subjected  to  the  same  law  as  the  domestic 
corporation."  Horn  Stiver  Min.  Co.  v.  Aew 
York,  supra.  When  a  state  no  longer  pos- 
sesses the  power  to  compel  every  corporation 
doing  business  within  its  jurisdiction, 
whether  exclusively  engaged  in  interstate  or 
foreign  commerce  or  not,  to  give  publicity 
to  its  affairs  in  so  simple  a  matter  as  making 
known  its  officers  and  place  of  business  there 
will  remain  but  little  of  value  in  its  reserved 
rights.  I  think  the  judgment  should  be  re- 
versed, and  the  complaint  dismissed. 

Mansfield,  «/..* 

I  concur  with  the  chief  justice  in  dissent- 
ing to  the  grounds  stated  in  his  opinion. 
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JohnR  McAFEE,  Appt., 
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Julia  E.  REYNOLDS. 
( Ind ) 

judfifment  creditor  may  matntitin 


a  suit  in  equity  to  have  the  lUeii  of  his 
Jadg^ent  de^ared  paramoont  to  the 

title  of  the  purchaser  at  a  sale  by  the  administra- 
tor of  the  judfirment  debtor,  where  such  sale  was 
made  without  mention  of  the  Judflrmenc,  siaoe  a 
motion  would  not  remove  the  ohetruction  to  the 
enf oroement  of  the  Judgment,  and  a  sale  upon 


KOTK.— The  decision  that  a  valid  cause  of  action 
nay  he  lost  by  mere  lapse  of  time  pending  a  suit  to 
eoforoeitis  a  fltrildng  exception  to  the  general 
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rule.  The  peculiar  character  of  the  action  which 
rests  on  a  mere  statutory  right  limited  as  to  time 
furnishes  the  explanation.    A  direct  precedent  is 
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execution  would  leave  euoh  purchaser's  claim 
undetermined. 

2«  The  expiration  of  the  time  dnrinfl: 
^rhich  a  Jnd^^ent  contlnaes  to  be  a 
lien  on  land  pending  an  action  to  have 
its  existence  established  and  to  enforce  it 
airainst  a  title  inferior  to  it  but  which  would  be 
a  cloud  on  the  title  of  an  execution  purchaser, 
although  not  entirely  defeatiuK  the  action  will 
deprive  plaintiff  of  the  right  to  have  the  lien 
enforced  since  the  court  cannot  extend  its  life 
beyond  the  statutory  period. 

(September  23, 18D1.) 

APPEAL  by  defendant  from  a  judgmeDt  of 
the  Circuit  Court  for  White  County  in 
favor  of  plaintiff  in  an  action  brought  to  have 
plaintiff's  judgment  lien  upon  certain  real  es- 
tate declar^  paramount  to  defendant's  title 
thereto.    Affirmed  in  part.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  P.  Davidson,  for  appellant: 

The  duration  of  the  lien  of  a  judgment  upon 
lands  is,  in  this  state,  prescribed  by  statute 
and  the  statute  is  controlling. 

Applegate  v.  Edwards,  45  Ind.  339;  Broum  v. 
Wuskoff,  118  Ind.  569  ;  Mah/mey  v.  JVV^;  124 
Ind.  880. 

Other  states  have  statutes  in  similar  or  pre- 
cisely the  same  terms,  and  the  courts  are  uni- 
form in  their  holdings,  (save  in  one  state). 

Freeman's  note  toBqnk  of  Missouri  v.  Wells, 
51  Am.  Dec.  1«8. 

The  lien  can  continue  no  longer  than  the 
statute  declares. 

Albee  v.  Curtis,  77  Iowa,  644. 

The  lapse  of  time  annihilates  it. 

Hendershott  v.  Ping,  24  Iowa,  134 ;  Tucker 
V.  Shade,  25  Ohio  St.  855. 

The  time  cannot  be  extended  by  the  issu- 
ance or  levy  of  an  execution. 

Albee  v.  Curtis,  supra;  Lakiny.  McCarmiek, 
81  Iowa,  545;  Pclk  County  v.  Nelson,  75  Iowa, 
648 ;  Rogers  v.  DruffeU  46  Cal.  654 ;  Eby  v. 
Foster,  61  Cal.  287 ;  Freeman,  Judgments,  8d 
ed.  g  395. 

The  execution  plaintiff  takes  the  risk  of  de- 
lav 

Shanklin  v.  Sims,  8  West.  Rep.  867,  110 
Ind.  143. 

A  sale  on*  execution  after  expiration  of  the 
statutory  time  confers  no  title. 

Pierce  v.  F'uUer,  86  Hun,  179  ;  Payson  v. 
Rhyne,  82  N.  C.  149 ;  Freeman,  Judgments, 
§  394a;  1  Freeman,  Executions,  g  205. 

It  is  not  within  the  power  of  a  court  of 
equity  to  renew  or  extend  the  lien,  and  if  it 
expire  pending  suit  the  power  of  the  court  is 
gone. 

Hutchesan  v.  Orubbs,  80  Va.  261  (see  note  on 
this  case,  20  Cent.  L.  J.  468) ;  Sutton  v.  Mc- 
Kenney.  82  Va.  46:  Dabney  v.  Shelton,  82  Va. 
349;  Straus  v.  Bodeker,  18  Va.  L.  J.  855. 

Bo  inflexible  are  these  statutes  that  even 


though  process  be  prevented  by  war  there  can 
be  no  relaxation. 

Smart  v.  Mason,  2  Heisk.  228. 

Nor  because  a  homestead  right  stood  in  the 
way. 

Anderson  v.  KUgo,  81  Ga.  699. 

There  can  be  no  exceptions  other  than  those 
expressly  allowed  by  the  statute. 

Reilly  v.  Clark,  31  W.  Va.  571 ;  Straus  v. 
Bodeker,  supra. 

Newell  V.  Dart,  28  Minn.  248,  was  a  suit  by 
creditors'  bill  to  enforce  the  lien  of  a  judgment 
against  lands.  The  lien  expired  pending  the 
suit,  and  it  was  held  that  the  power  of  the 
court  was  at  an  end.  That  case  was  re- 
affirmed in  Spencer  v.  Haug,  55  Minn.  231. 

The  statute  was  precisely  as  our  own. 

In  Boyle  v.  Maroney,  78  Iowa,  70,  the  suit 
for  a  like  purpose  was  commenced  in  1878, 
three  years  after  Francis  obtained  his  judg- 
ment and  lien,  but  was  not  determined  until 
1886— after  the  ten  years  had  elapsed.  The 
court  below  decreed  a  revivor  of  the  lien,  but 
this  decision  was  reversed  on  appeal,  the  lien 
having  expired  subjudice. 

The  statute  gave  the  appellee  her  remedy. 

Decker  v.  Gilbert,  80  Ind.  107. 

Where  there  was  a  plain  remedy  the  court 
had  no  equitable  jurisdiction  further  than  to 
order  an  execution,  and  could  not  foreclose  the 
the  lien  of  the  judgment  after  the  manner  of  a 
mortgage. 

Howe  Mach.  Co,  v.  Miner,  28  Kan.  441. 

Messrs.  Jay  H.  Adams  and  John  B. 
Sherwood,  for  appellee: 

The  question  is  not  whether  the  lien  of  a 
judgment  upon  real  estate  may  be  prolonged 
beyond  the  statutory  period  fixed  for  such 
liens,  but,  whether  the  rights  and  liens  exist- 
ing and  held  and  enjoyed  by  the  plaintiff  at 
the  time  of  bringing  suit,  shall  be  adjudged 
and  enforced  as  of  the  date  of  the  commence- 
ment of  the  action. 

Tbe  rights  of  the  plaintiff  must  be  deter- 
mined as  they  existed  at  the  commencement 
of  this  suit.  The  fact  that  ten  years,  exclusive 
of  the  time  the  plaintiff  was  restrained  from 
prosecuting  her  remedy  upon  the  judgment  by 
the  death  of  the  judgment  defendant,  has  ex- 
pired since  the  commencement  of  this  suit,  is 
no  bar  to  her  right  to  recover. 

The  judgment  debtor  having  died,  and  the 
title  to  the  real  estate  having  passed  to  anoth- 
er, the  proper  proceeding  to  enforce  the  lien 
of  the  judgment  was  an  action  against  the  pur- 
chaser to  declare  the  lien  of  the  judgment,  and 
for  an  order  of  sale  of  the  land  to  discharge 
the  lien. 

Decker  v.  Gilbert,  80  Ind.  107. 

If  a  person  goes  into  court  seasonably  to  en- 
force a  right,  such  right  will  be  protected,  de- 
clared and  enforced  as  the  same  existed  and 
was  enforceable  at  the  commencement  of  the 
action. 

Caswell  V.  Kemp,  41  Hun,  484. 


found  in  Newell  v.  Dart,  28  Minn.  248,  which  is 
quoted  in  tbe  appeUant^s  brief  and  also  cited  in  the 
opinion.  The  case  of  Boyle  v.  Maroney,  73  Iowa,  70, 
which  is  also  quoted,  ie  lees  nearly  in  point  as  it 
was  not  the  lien  of  plalntifT^s  Judgment  which  ex- 
pired pondincr  that  suit  but  tbe  lien  of  a  defend, 
ant^s  Judfrmcnt  who  had  purchased  the  land  on  ez- 
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ecution  sale  and  who  had  taken  no  steps  at  tbe 
time  the  lien  expired  to  preserve  or  revive  it.  On 
setting  aside  the  execution  sale,  the  appellate 
court  held  that  the  lien  could  not  be  reinstated  as 
against  the  plaintiff,  who  was  another  Judgment 
creditor. 


1891. 


McAfeb  v.  Hetnolds. 
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Elliott»  «/.,  delivered  the  opinion  of  the 
court : 

On  the  19th  day  of  June,  1877,  Robert  J. 
Brown  was  the  owner  of  the  real  estate  in- 
volved in  this  controversy,  and  on  that  day 
Earhart  and  others  obtained  judgment  against 
him.  This  judgment  became  a  lien  upon  the 
real  estate,  and  has  never  been  paid  or  satis- 
fied. Brown  died  on  the  6th  day  of  Novem- 
ber, 1877.  By  proper  assignments,  the  ap- 
pellee became  the  owner  of  the  judgment. 
James  M.  Brown  was  appointed  the  adminis- 
trator of  the  estate  of  Robert  J.  Brown,  de- 
ceased, on  the  3d  day  of  December,  1877, 
and  on  the  30th  day  of  July,  1878,  petitioned 
for  an  order  to  sefl  the  land  to  pay  the  debts 
of  his  intestate.  Joseph  Kious  became  the 
successor  of  James  M.  Brown,  and  fil^d  a 
supplemental  petition  for  an  order  for  the 
sale  of  the  property,  and  an  order  was  made 
as  prayed.  Neither  the  appellee  nor  any 
other  lienholder  was  a  party  to  tlie  proceed- 
ings, except  in  so  far  as  the  notice  given  by 
publication  made  under  the  law  then  in  force 
may  have  constituted  them  parties.  The  real 
estate  was  sold  pursuant  to  the  order  to  rlie 
appellant  on  the  1st  day  of  October,  1877. 
The  purchase  money  was  paid  by  him,  and 
a  deed  was  executed  and  approved.  Under 
this  deed,  the  grantee  entered  into  possession. 
The  estate  of  Robert  J.  Brown  was  insolvent. 
The  only  mention  of  liens  in  the  proceedings 
on  the  petition  was  made  in  the  decree  ap- 
proving and  confirming  the  deed  executed  by 
the  administrator,  and  the  mention  there 
made  is  not  of  the  judgment  of  the  appellee, 
but  of  a  judgment  owned  by  John' P.  Carr. 
The  present  action  wjis  begun  on  the  24th 
day  of  February,  1888.  The  conclusions  of 
law  stated  by  the  court  read  thus :  "  (1)  The 
rights  of  the  plaintiff  must  be  determined  as 
they  existed  at  the  commencement  of  this 
suit.  The  fact  that  ten  years,  exclusive  of 
the  time  the  plaintiff  was  restrained  from 
prosecuting  her  remedv  upon  the  judgment 
by  the  death  of  the  judgment  defendant,  has 
expired  since  the  commencement  of  this  suit 
is  no  bar  to  his  right  to  recover.  (2)  The 
sale  of  the  land  by  the  administrator  was 
made  to  the  defendant  subject  to  the  lien 
of  the  plaintiff's  judgment.  So  much  of  the 
decree  confirming  the  deed  to  the  defendant 
as  adjudged  that  he  take  the  land  free  of 
liens  ancf  incumbrances  is  void  as  to  the 
plaintiff.  There  is  nothing  in  the  petition 
to  sell,  the  appraisement,  the  order  of  sale, 
or  the  report  of  sale  that  authorizes  any  such 
decree.  (3)  The  plaintiff  is  entitled  to  the 
relief  prayed  for  in  his  complaint,  with 
costs. " 

It  is  obvious  that  the  right  of  the  plaintiff 
created  by  her  judgment  was  not  devested 
by  the  decree  directing  the  sale  of  the  lands, 
nor  is  it  contended  by  appellant's  counsel 
that  the  lien  was  extinguished.  It  is  also 
evident  that  the  time  the  hands  of  the  judg- 
ment creditor  were  tied  by  the  statutory  pro- 
vision restraining  proceedings  to  enforce  a 
judgment  for  the  period  of  one  year  after 
the  death  of  the  debtor  cannot  be  justly  con- 
sidered in  computing  the  time  during  which 
the  lien  continues  in  force.  Jories  v.  Detchon, 
Wind.  154.     This,  we  understand,  is  conced- 
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ed  by  appellant's  counsel.  Tlie  contention 
of  appellant's  counsel  is,  in  effect,  that  the 
lien  of  the  judgment  having  expired  on  the 
4th  day  of  July,  1888,  after  that  time  no 
decree  could  he  rendered  declaratory  of  its 
existence  and  providing  for  its  enforcement. 
The  appellee's  counsel  assert  that  '*the  ques- 
tion is  not  whether  the  lien  of  a  judgment 
upon  real  estate  may  be  prolonged  beyond 
the  statutory  period  fixed  for  sucli  liens,  but 
whether  the  rights  and  liens  existing  and 
held  by  the  plaintiff  at  the  time  of  bringing 
suit  shall  be  adjudged  and  enforced  as  oi  the 
date  of  the  commencement  of  action."  This 
statement  of  Mie  respective  positions  of  coun- 
sel exhibit  the  principal  question  in  the 
CAse.  The  land  had  passed  into  the  hands 
of  a  third  person,  the  purchaser  at  the  ad- 
ministrator's sale,  and  hence  tlie  judgment 
creditor  had  a  right  to  bring  a  suit  to  have 
his  lien  declared  and  freed  from  the  claim 
asserted  by  the  purchaser  under  the  admin- 
istrator's deed.  Drrker  v.  Gilfpfrt,  80  Ind. 
107 ;  Favlkurr  v.  Jjvrrnbee,  76  Ind.  154. 
The  claim  of  the  appellant  was  an  obstruc- 
tion to  the  enforcement  of  the  judgment  lien, 
and  the  creditor  had  a  right  to  ask  that  the 
obstruction  be  removed  so  as  to  enable  her 
to  realize  the  benefit  of  her  judgment.  Quart 
V.  Abbctt,  102  Ind.  233,  62  Am.  Rep.  662. 
Under  the  old  procedure,  ncire  fanan  was  the 
appropriate  procedure,  where  the  rights  of  a 
third  pers(m  intervened.  1  Freeman.  Execu- 
tions, 81.  But,  where  such  a  proceeding 
would  not  give  adequate  relief,  the  assistance 
of  ecjuity  was  properly  invoked.  In  such  a 
case  as  this  it  is  evident  that  a  mere  motion 
for  leave  to  issue  an  execution  would  not 
secure  adequate  relief,  since  a  sale  upon  ex- 
ecution would  still  leave  the  claim  of  the 
appellant  undetermined  :  so  that  if  it  were 
conceded  that  the  remedy  by  motion  exists 
where  the  rights  of  a  thinl  person,  based 
upon  a  claim  of  title  created  by  a  decree  in 
judicial  proceedings,  have  intervened,  and 
where  the  judgment  debtor  has  died,  still 
that  remedy  would  not  be  adequate,  inas- 
much as  the  order  would  not  fully  remove 
the  obstruction  created  by  the  sale  under  the 
decree.  The  rule  is  that  where  there  is  some 
remedy  ut  law,  but  not  an  adequate  one, — 
that  is,  one  that  will  adjudicate  the  entire 
controversy  and  grant  full  relief, — equity 
will  assume  jurisdiction.  Wafsoii  y.  Sfff/u'r- 
Umd,  72  U.  S.  5  Wall.  74,  18  L.  ed.  580; 
Dniny  v.  Denny,  113  Ind.  22,  12  West.  Kep. 
200:  Bishop  v.  Motn'man,  98  Ind.  1,  49  Am. 
Rep.  731,  and  authorities  cited.  Whatever 
view  is  taken  of  the  case,  the  result  is  that 
the  conclusion  must  be  that  the  suit  is  an 
appropriate  one,  and  there  was  no  mistake  in 
electing  the  remedy. 

What  we  have  said  establishes  the  initial 
proposition  involved,  inasmuch  as  it  proves 
that  the  plaintiff  stated  a  cause  of  action 
when  she  began  her  suit.  If  she  is  to  be 
entirely  defeated,  it  must  be  for  the  reason 
that  the  efflux  of  time  has  destroyed  her 
right.  Ordinarily,  a  plaintiff  will  succeed 
if,  at  the  time  he  sues,  a  complete  cause 
of  action  exists  in  him.  This  is  a  general 
rule  to  which  there  are  few  exceptions.  The 
cases  wherein  the  plaintiff  by  his  own  acts 


214 


IlVDIAHA  SUPHEMB  COURT. 


Sept., 


devests  himself  of  a  right  of  action  consti- 
tute the  most  numerous  class  of  exceptions ; 
but  there  is  here  no  element  which  makes 
that  class  of  cases  even  remotely  analogous, 
since  no  act  was  done  by  the  plaintiff  after 
suit  which  released  or  impaired  her  rights. 
If  the  right  of  action  which  existed  in  the 

Slaintiff  when  she  began  her  action  has  been 
estroyed,  it  must   be   because  the  law  so 
operates  as  to  take  it  from  her.     There  is  no 
express  enactment  devesting  the  cause  of  ac- 
tion, and  no  event  has  occurred  changing 
the  position  of  the  parties.     The  only  thing 
that  can  be  said  to  have  affected  the  case  in 
any  way  is  the  lapse  of  time.^  If  this  can 
be  assigned  a  retrospective  effect,  then  there 
is  plausibility  and  force  in  the  contention 
that  the  right  of  action  was  wholly  swept 
away ;  if  not,  then  the  contention  is  founda- 
tion less.     If  the  lapse  of  time,  without  any 
fault  oi   a  plaintiff  or  any  act  of  his,  can 
destroy  a  cause  of  action,  then  it  is  in  the 
power  of  a  defendant,  by  prolonging  litiga- 
tion, to  destroy  a  meritorious  cause  of  ac- 
tion, and  this  is  a  ^result  not  to  be  reached 
without  strong  and   cogent  reasons.     If  a 
cause  of  action  exists  when  a  suit  is  begun, 
the   plaintiff  has  a  substantive  right,  and 
where  there  is  a  right  there  is  a  remedy. 
Where  there  is  a  right  and  a  corresponding 
remedy,  and  steps  have  been  taken  lo  vindi- 
cate the  right,  a  plaintiff  has  done  all  that 
the  law  requires  of  him,  and  he  cannot  be 
turned  out  of  court,  because  delay,  attribut- 
able to  no  fault  of  his,  renders  the  rierht  as- 
serted by  him  ineffective.     It  seems  clear  to 
us,  on  principle,  that  the  appellee  did  not 
lose  her  cause  of  action  because  of  the  lapse 
of  time,  and  that  the  time  which  intervened 
between  the  bringing  of  the  suit  and  the  de- 
cision cannot  so  operate  as  to  defeat  her  suit. 
What  its  effect  is  upon  the  measure  of  relief 
is  quite  another  question,  and  one  that  will 
be  considered  further  on.     It  may,  however, 
be  here  said  appropriately  that  the  right  to 
sue  is  one  thing,  and  the  quantity  or  degree 
of  relief  quite  another  thing.     The  difficult 
question  here  is  not  as  to  the  existence  of  a 
right  of  action  at  the  time  the  complaint 
was  filed,  but  the  difficult  question  is  as  to 
the  measure  of  relief  the  plaintiff  was  en- 
titled to  at  the  time  the  decree  was  entered. 
The  difficulty  is  created  by  the  fact,  for  fact 
it  is,  that  at  the  time  the  decree  was  pro- 
nounced the  judgment  of  the  plaintiff  had 
ceased  to  have  any  force  as  a  lien.      The 
proposition  of  appellant  that  the  lien  of  a 
judgment,  as  fixed  by  the  statute,  cannot  be 
prolonged   by    the  courts,    is    indisputably 
correct?    Wells  v.  Bmcer,  128  Ind.  115 ;  Shank- 
lin  V.  Slim,  110  Ind.  143,  8  West.  Rep.  867 ; 
Broirn  v.    Wvskoff,   118  Ind.  569;  Applegate 
V.  Edwards,  45  Ind.  339 ;  Albee  v.  (}urtis,  77 
Iowa,  644 ;  HutcTieson  v.  Grubbs,  80  Va.  251 ; 
Boi/le  V.  Maroney,  73   Iowa,  70;  Spen/;er  v. 
Baun,  55  Minn.  231 ;  MweU  v.  Dart,  28  Minn. 
248. 

A  judgment  lien  is  the  creature  of  statute, 
owing  its  life  and  force  entirely  to  legisla- 
tion. It  has,  indeed,  been  said  tliat  a  judg- 
ment is  a  charee  on  land,  but  not  in  strict- 
ness a  lien,  mirk  v.  Thomus,  121  Ind.  147 ; 
Johnson  v.  Bess,  126  Ind.  298-811,  9  L.  R.  A. 
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471 ;   Brunsdon  v.  AUard,  2  EL  &  El.  19 ; 
Bx  parte  Foster,  2  Story,  131. 

A  party  who  secures  a  judgment  obtains 
such  a  charge  upon  land  as  the  statute  gives, 
and  nothing  more,  for  it  is  clear  that  he  can 
acquire  only  what  the  statute  creating  the 
rights  vests  in  him.  Our  statute  declares 
that  the  lien  shall  continue  for  ten  years, 
and  "no  longer;"  thus  definitely  and  posi- 
tively limiting  the  duration  of  tbe  lien.  Aa 
no  court  is  above  the  law,  and  as  all  courts 
must  enforce  the  law  as  It  is  written,  it 
necessarily  results  that  a  lien  created  and 
limited  by  statute  cannot  be  extended  be- 
yond the  period  fixed  by  the  law-makers.  A 
party  may  possess  a  right  to  have  a  lien  de- 
clared and  established,  and  yet  have  no  right 
to  a  ^ecree  extending  its  life  beyond  the  stat- 
utory period.  It  is  this  right  which  the  ap- 
pellee possessed  when  she  began  her  suit, 
and  not  a  right  to  have  a  new  lien  created, 
nor  an  existing  one  prolonged  beyond  the 
limit  fixed  by  the  law.  Courts  cannot  create 
a  judgment  lien  on  land,  nor  can  they  fix 
its  duration,  since  that  is  the  prerogative  of 
the  Legislature.  No  authority  for  making  a 
judgment  a  lien  on  land,  or  for  designating 
Its  incidents,  can  be  found  in  the  common 
law,  since  at  common  law  a  judgment  was 
not  a  general  lien  upon  that  species  of  prop- 
erty. There  was,  it  is  true,  a  right  to  make 
a  judgment  available  to  a  limited  extent; 
but,  as  said  by  Marsha:!  1,  Oh.  «/.,  in  the  case 
of  United  States  v.  Morrison,  29  U.  S.  4  Pet. 
124,  7  L.  ed.  804.  "The  lien  is  the  conse- 
quence of  the  right  to  take  out  an  eligit.^ 

We  are  satisfied  that  the  trial  court  did 
not  err  in  adjudging  that  the  appellee  had 
a  right  of  action  at  the  time  her  suit  was 
commenced,  but  we  cannot  escape  the  con- 
clusion that  it  erred  in  holding  that  she  was 
entitled  to  a  decree  ordering  the  land  sold, 
and  placing  the  lien  above  the  title  of  the 
appellant.  This  was  erroneous,  for  the 
reason  that  it  assumed  to  give  vitality  to  a 
lien  which,  by  positive  and  inexorable  law, 
was  lifeless.  The  conclusions  of  law,  and 
the  decretal  orders  based  on  them,  show  that 
the  trial  court  affirmed  that  the  appellee  had 
a  right  to  have  the  land  sold  to  discharge 
the  statutory  lien,  and  that  the  only  right 
of  the  appellant  was  to  the  surplus  remain- 
ing after  the  satisfaction  of  the  judgment. 
The  theory  of  the  court  that  the  lien  could 
be  prolonged  directly  or  indirectly  was  er- 
roneous, for,  when  the  lien  perished  by  op- 
eration of  law,  it  could  not  be  revivified, 
nor  could  a  new  lien  be  created.  The  ut- 
most that  the  appellee  was  entitled  to  was, 
as  we  have  shown,  a  decree  declaring  that 
when  her  suit  was  brought  she  had  a  lien 
prior  to  the  title  of  the  appellee.  When  the 
court  went  beyond  this,  it  erred,  inasmuch 
as  in  so  doing  it  prolonged  the  lien  beyond 
the  time  of  its  legal  life.  The  record  fully 
enables  us  to  ascertain  and  declare  the  justice 
of  the  case,  and  hence  it  is  our  right  and 
our  duty  to  render  such  a  judgment  as  will 
secure  to  each  party  his  just  rights.  This 
is  a  general  power  resident  in  all  high  ap- 
pellate tribunals,  and  it  has  been  often  ex- 
ercised in  cases  such  as  this,  where  the  facts 
are  not  in  dispute,  and  all  the  material  mat- 
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ters  appear  upon  the  face  of  the  record. 
Pwker  V.  HubUe^  75  Ind.  580 ;  Buchanan  v. 
MUUgan,  108  Ind.  483,  6  West.  Kep.  915; 
Western  Union  Teleg.  Go.  ▼.  Brown,  108  Ind. 
589-544.  5  West.  Kep.  681 ;  Bartholomew  v. 
Pierson,  112  Ind.  430.  11  West.  Rep.  848; 
Broicn  v.  Jones,  113  Ind.  46,  11  West.  Rep. 
•^13,  and  cases  cited  ptL^e  50,  113  Ind.  ;  Sinker 
T.  areen,  113  Ind.  264,  12  West.  Rep.  912; 
Murdoch  v.  Cox,  118  Ind.  266;  Security  Co, 
V.  Arbuekle,  119  Ind.  69 ;  Louisville,  H,  A.  dt 
a  R.  Co.  V.  Etzler,  119  Ind.  39-44 ;  Bob&rts 
T.  Lindley,  121  Ind.  56,  and  cases  cited  paj^e 
-59,  121  Ind.  ;  Laphnm  v.  Dreiswgt,  36  Mo. 
App.  275 :  Duck  v.  Feele?;  74  Tex.  268 ;  Clark 
V.  Sonnen^Jmn,  L.  R.  25  Q.  B.  Div.  226; 
Lut^ie  V.  Luthe,  12  Colo.  421 ;  Athens  Foundry 
<i  Mach.  Works  v.  Bain,  77  Ga.  72  ;  McKemie 
T.  Peck,  74  Wis.  208.  The  power,  as  the 
authorities  declared,  is  one  that  should  be 
freely  exercised  where  its  exercise  will  put 
an  end  to  litigation  and  yield  justice.  To 
accomplish  this,  it  is  always  proper  to  so 


mould  the  form  of  the  mandate  as  that  the 
trial  court  may  carry  into  effect,  by  the  ap- 
propriate record  entries,  the  judgment  of  the 
appellate  tribunal. 

The  mandate  oj  this  court  is  tJiat  the  judg- 
ment of  the  trial  court  be  in  part  affirmed  and 
in  part  reversed;  that  the  costs  of  the  case  in 
the  court  below,  up  to  the  entry  of  the  spe- 
cial finding  be  taxed  against  the  appellant; 
that  subsequent  costs  in  that  court  be  taxed 
in  ecjual  proportion  against  the  respective 
parties;  that  the  costs  in  this  court  be 
divided  and  taxed  in  like  manner ;  and  that 
the  case  be  remanded,  with  instructions  to 
enter  a  decree  in  accordance  with  this  opin- 
ion, by  eliminating  so  much  of  the  decree 
as  adjudges  a  sale  of  the  land,  prolongs  the 
lien,  and  limits  the  right  of  the  appellant 
to  the  surplus,  and  by  entering  the  proper 
judgment  for  costs  against  the  respective 
parties,  as  herein  indicated. 

Rehearing  denied. 
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^9  Only^rhere  the  evidence  by  ^whom- 
soever introdnoed  with  all  fiUr  and  le. 
gitimate  inferences  thereupon  is  soin- 
solficient  to  sustain  a  verdict  for  the  plaintiff 
that  tlie  court  must  set  it  aside  if  rendered  will 
the  court  be  justified  in  directing  a  verdict  for 
the  defendant. 

.IB.  Failure  to  provide  a  stopcock  in  the 
pipe  connecting  an  oil  tank  with  burn- 
ers used  for  ftring  a  brick  kiln  may  be 

found  by  the  Jury  to  be  negrligence  notwithstand- 
tng  there  is  a  sliut-off  at  each  of  the  burners  and 
one  on  the  tank  where  the  tube  adjacent  to  each 
'  burner  is  by  reason  of  its  construction  liable  to 
orack  and  allow  the  oil  to  escape,  which  in  such 
oa^e  would  ignite  and  render  approach  to  the 
burner  Jm possible  because  of  the  beat,  and  the 
stop  in  the  tank  could  not  be  turned  without  a 
mechanical  appliance,  while  in  case  the  flow  of 
the  oil  was  not  stopped  a  conflagration  and  explo- 
sion of  the  tank  was  probable. 

:3*  A  master  must  notify  a  servant  of 
inisreased  dan^^r  to  which  he  in  exposed  by 
reason  of  any  omission  to  supply  usual  and  ordi- 
nary means  to  prevent  accident  whereby  the 
hazard  to  the  servant  is  Increased  if  the  change 
is  not  known  to  the  servant  or  so  open  and  visi- 
ble that  by  the  exercise  of  ordinary  care  it  will 
be  seen  and  known. 

A*  A  master  cannot  delegate  to  an- 
other, even  though  it  be  a  fellow  servant,  the 
duty  of  notifsing  bis  servant  of  Increased  dan- 
ger so  as  to  absolve  himself  from  liability  for 
failure  to  communicate  it. 

Note.— The  above  case  illustrates  the  application 
of  the  doctrine  of  proximate  cause  to  a  case  in 
which  there  is  negligence  both  of  servant  and  of 
master  or  fellow  servant. 

For  note  on  this  question,  see  Lutz  v.  Atlantic  A 
P.  R.  Co.  (N.  M.)  16  L.R.  A.  819. 
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6.  Persons  who  under  a  license  fW>m 
the  master  put  new  burners  in  a  brick 
kiln  for  the  purpose  of  testing  their  merits  are 
in  the  position  of  vice-principals  so  far  as  relates 
to  making  such  apparatus  suitable  and  safe  for 
the  employ^  or  giving  notice  of  increased  dan- 
ger. 

0.  A  servant  is  not  to  be  held  g^uilty  of 
nei^li^^nce  in  iretuminif  to  protect 
his master's  property  after  he  has  reached 
a  place  of  safety  because  some  unforeseen  cause 
intervenes,  which,  concurring  with  the  master*s 
negligence,  produces  an  injury  which  reasonable 
and  prudent  foresight  could  not  have  anticipated. 

7.  nie  continued  flow  of  burning  oil 
which  would  have  been  at  once 
checked  except  for  the  master's  neg- 
li^^ent  fidlure  to  provide  the  usual  fla- 
cilities  for  cutting  off  the  supply  will  render 
him  liable  in  case  of  injury  resulting  therefrom 
to  a  servant  although  the  injury  would  not  have 
happened  If  a  fellow  servant  had  not  also  been 
negligent  in  falling  to  cut  off  the  supply  by  the 
use  of  the  less  adequate  faculties  that  did  exist. 

(October  81, 1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court.  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed. 

Statement  by  Shope,  J.: 

This  was  an  action  on  the  case  by  appellee 
against  appellant,  to  recover  for  personal  in- 
jury alleged  to  have  been  received  through  the 
negligence  of  appellant.  For  several  years 
before  the  accident,  appellant  had  been  en- 
gaged in  burning  brick,  and  appellee  worked 
as  Its  servant  in  that  business.  In  1887  appel- 
lant commenced  burning  brick  with  crude  oil 
for  fuel,  and  appellee,  before  his  injury,  had 
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assisted  in  burnicff  several  kilns  of  brick  by 
the  new  method.  In  May,  1888,  shortly  after 
the  kiln  was  fired,  the  injury  occurred.  The 
kiln  then  being  burned  was  70  or  80  feet  long 
and  about  80  feet  wide;  there  were  18  or  20 
arches  runoiDg  through  from  side  to  side. 
Around  the  kiln,  a  little  way  from  it,  near  the 
ground,  two  pipes  were  laid  side  by  side,  each 
about  two  inches  in  diameter.  One  of  these 
pipes  carried  steam,  and  the  other  oil  for  fuel. 
Opposite  the  end  of  each  arch,  two  short  pipes, 
three  fourths  of  an  inch  in  diameter,  extended 
towards  the  arch,  one  connected  with  the  oil 
pipe,  and  the  other  tbe  steum  pipe.  The  short 
steam  pipe  was  about  two  feet  and  a  half  long; 
the  small  oil  pipe  perhaps  a  foot  long.  On  the 
end  of  the  steam  pipe,  at  each  arch,  was  placed 
what  was  known  as  the  •'burner."  In  the  small 
oil  pipes  there  was  a  check  valve  or  stopcock, 
near  the  main  oil  pipe,  and  the  connection  was 
made  between  this  pipe  and  the  burner  by  a 
rubber  tube  connecting  the  short  pipe  with  the 
burner.  The  purpose  for  which  the  rubber 
was  used  was  to  permit  expansion  and  con- 
traction of  the  small  steam  pipe;  in  other 
words,  so  as  to  make  the  pipe  containing  the 
oil  fiexible.  The  burner  was  by  this  means 
extended,  not  into,  but  as  near,  the  arch  as 
possible,  and  the  oil  injected  into  the  arch  by 
the  action  of  the  steam  through  the  burner. 
On  a  side  track.  20  feet  or  more  away  from 
the  kiln,  common  railroad  oil  tanks  were  run 
on  their  trucks,  and  tbe  oil  carried  therefrom 
by  means  of  a  two-inch  pipe,  and  emptied  into 
the  oil  pipe  surrounding  the  kiln.  Prior  to 
the  time  of  tbe  accident,  but  one  tank  had 
been  used  at  a  time,  and  the  supply  pipe  from 
the  tank  was  fitted  with  a  check  valve  near  its 
entrance  into  the  feed  pipe,  or  the  pipe  encir- 
cling the  kiln.  Each  of  the  small  pipes  extend- 
ing from  the  steam  and  feed  pipes  were  sup- 
plied with  a  stopcock  near  the  feed  pipe,  so 
that  both  steam  and  oil  could  be  shut  off  from 
any  individual  burner.  There  was  also  a 
check  valve  on  the  tank,  by  closing  which  the 
flow  of  oil  from  the  tank  could  be  shut  off. 
This  valve  was  so  arranged  that  it  could  not 
be  turned  by  hand,  but  necessarily  required 
the  use  of  a  wrench  or  tongs. 

In  the  afternoon  before  the  accident,  the  kiln 
being  in  condition  to  fire,  Williams,  the  kiln 
foreman,  was  ordered  by  appellant,  through 
its  superintendent,  to  cut  the  feed  pipe  in  the 
middle  of  the  kiln  on  each  side,  and  stop  the 
ends,  which  was  done.  Prior  to  this,  there 
had  been  in  use  what  was  known  as  the  Brown 
busner.  They  were  directed  to  attach  the 
Brown  burner  to  one  half  of  the  feed  pipe 
or  the  pipe  encircling  one  half  the  kiln, 
which  appellee  and  the  gang  of  men  with  him, 
under  the  direction  of  the  steam  fitter  of  appel- 
lant, did.  By  the  cutting  of  the  oil  pipe,  the 
circulation  of  oil  around  the  kiln  was  impossi- 
ble, and,  to  supply  the  other  end,  another 
tank  was  run  upon  the  side  track,  and  attached, 
by  a  new  supply  pipe,  with  the  other  half  of 
the  feed  pipe,  so  as  to  furnish  oil  to  run  the 
other  burners  to  be  thereto  attached.  The 
purpose  was  to  test  the  relative  merits  of  the 
Brown  burner,  and  another  called  the  Cannon 
burner,  to  see  which  would  consume  the  greater 
amount  of  oil  in  producing  tbe  requisite  con- 
tinued heat    The  attachment  between  the  ad- 
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ditional  tank  and  the  pipe  surrounding  the 
half  of  the  kiln  at  which  the  Cannon  burners 
were  to  be  tested,  including  putting  on  the 
burners,  was  made  by  *'  Mr.  Cannon  and  his 
men,"  possibly  assisted  by  Mr.  Williams,  kiln 
foreman,  and  perhaps  other  fellow  workmen 
about  the  kiln.  Cannon  had  been  a  gas  fitter, 
was  familiar  with  the  work,  but  neither  he 
nor  the  men  under  him  were  in  the  employ  of 
appellant.  In  making  connection  between  the 
tank  and  the  feed  pi])e  encircling  the  half  of 
tbe  kiln  at  which  the  Cannon  burners  were 
put,  no  stopcock  or  valve  was  put  in  where 
the  supply  pipe  from  the  tank  joined  the 
feed  pipe,  so  that  the  oil  running  to  the 
Cannon  burners  could  be  shut  off  only  at 
two  points, — at  the  tank  and  at  tbe  small 
stopcocks  where  the  small  burner  pipea 
joined  the  feed  pipe.  At  the  other  end,  the 
supply  pipe  formerly  in  use  was  put  iu,  which 
was  supplied  with  the  check  valve  near  the 
feed  pipe.  This  arrangement  of  the  pipe  to- 
which  the  Cannon  burners  were  attached  was 
made  by  Cannon,  and,  as  before  said,  possiblv 
with  the  knowledge  of  the  foreman;  but  appel- 
lee, nor  the  gang  of  men  with  whom  he  worked, 
had  no  notice  that  tbe  stopcock  at  the  joining 
of  the  supply  and  feed  pipes  had  been  omitted. 
The  rubber*  pipe  leading  to  the  burner,  from 
the  heat  and  action  of  the  oil.  was  soon  de- 
stroyed, and  would  break  or  crack  off,  permit- 
ting the  oil  to  escape,  and  the  oil,  being  highly 
inflammable,  would  catch  fire  from  the  heat  of 
tbe  arch,  and  prevent  the  closing  of  the  small 
check  valve  in  the  pipe  leading  lo  the  burner;, 
and  in  such  case  the  stopcock  at  the  junction 
of  the  supply  and  feed  pipes  had  always  been 
used,  and,  by  shutting  off  the  oil  there,  a  con- 
flagration was  prevented.  This  condition  of 
things  was  known  to  appellant,  and  it  had 
supplied  rubber  tubing  in  considerable  quanti- 
ties to  take  the  place  of  such  as  might  be- 
destroyed  in  that  way.  It  is  shown  that  the 
breaking  of  the  rubber  and  escape  of  the  oil 
was  frequent,  the  rubber  lasting  sometimes 
during  the  burning  of  a  kiln,  and  sometimes 
not. 

The  kiln  was  fired  in  the  evening.  Appel- 
lee and  tbe  gang  of  men  under  him  were  in 
charge  of  the  end  of  the  kiln  to  which  the  old 
or  Brown  burners  were  fixed,  and  Williams, 
and  another  shift  of  men  iu  charge  of  the  other 
end,  until  about  12  o'clock  midnight,  when 
Williams  and  his  gang  retired,  and  appellee 
and  two  helpers  took  charge  of  the  entire  kiln. 
About  4t  o'clock  in  the  morning  appellee  was 
on  a  ladder  at  the  side  of  the  kiln,  observing 
the  top,  when  a  rubber  hose  connecting  with 
one  of  tbe  Cannon  burners  burst,  and  the  oil 
immediately  took  fire,  and,  extending,  so  cov- 
ered the  small  stopcock  that  it  was  impossible 
to  close  it.  He  ran  immediately  to  the  place 
where  the  supply  pipe  joined  the  feed  pipe, 
expecting  to  find  the  stopcock  where  it  had 
always  previously  been  found,  but  found  none. 
He  called  to  the  other  employes,  and  went 
himself  about  200  feet  and  turned  in  the  fire 
alarm,  and  immediately  returned  to  the  end  of 
the  kiln  where  the  fire  was  spreading.  The 
fire  was  spreading  rapidly,  was  very  hot,  and,, 
fearing  an  explosion  of  the  oil  in  tbe  tank» 
appellee  determined  to  disconnect  the  tank 
from  the  supply  pipe  and  get  It  away  from  the 
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fire.  For  this  purpose  be  directed  ooe  of  the 
men  to  shut  off  tbe  tank;  that  is,  to  close 
the  valve  between  the  tank  and  the  supply 
pipe.  One  of  the  men  went  on  to  tbe  tank 
for  that  purpose  and  again  got  off.  Appellee 
inquired  if  the  valve  had  been  closed,  and  one 
of  the  men  replied  tbat  it  had.  He  again 
inquired,  and,  upon  being  assured  tbat  it  had 
been  closed,  be  went  under  the  tank  and  dis- 
connected tbe  feed  pipe  from  tbe  tank,  wben 
tbe  oil  from  tbe  tank  flowed  over  him  and 
saturated  bis  clothing,  wbich  instantly  caugbt 
fire  from  the  burning  oil  spreading  from  tbe 
feed  pipe.  Appellee  was  seriously  injured. 
It  appears  tbat  tbe  man  who  went  upon  tbe 
tank  to  close  the  valve  endeavored  to  do  so 
with  his  hands.  Finding  that  impossible,  he 
ran  to  get  a  wrench;  but  upon  his  return  tbe 
flames  were  sweeping  over  tbe  tank  and  drove 
him  away. 

The  negligence  charged  in  tbe  declaration, 
in  the  first  count,  was  the  neglect  of  appellant 
to  furnish  proper  and  safe  connections  between 
the  tank  and  tbe  brick  kiln,  and  tbat  appel- 
lant negligently  and  improperly  provided  and 
used  a  connection  made  of  rubber,  wbich  was 
unsuitable  and  improper  for  such  purposes; 
that  tbe  rubber  became  heated,  and  cracked 
and  broke,  permitted  tbe  oil  to  escape,  which 
took  fire,  etc.  Tbe  second  count  alleged  the 
use  of  crude  oU  was  dangerous  and  bazardous; 
that  plaintiff  was  in  appellant's  employ  as 
assistant  to  the  foreman,  and  bis  employment 
necessarily  brougbt  him  near  to  the  tanks, 
kilns,  etc. ;  and  it  became  and  was  tbe  duty  of 
appellant  to  exercise  a  high  degree  of  care  and 
diligence  in  providing  proper  and  safe  appli- 
ances around  the  brick  kiln  and  oil  tank,  and 
proper  connections,  etc.,  and  also  to  provide  a 
safety  cbeck,  or  some  suitable  device,  to  stop 
tbe  flow  of  oil  in  case  of  accident,  etc.,  so  as  to 
insure  tbe  safety  of  its  employes;  yet  appelknt 
did  not  do  so,  but  carelessly,  negligently  and 
improperly  provided  a  connection  made  of 
rubber,  wbicb,  on  becoming  heated,  vulcan- 
ized and  broke,  and  tbe  oil  tbereby  escaped, 
and,  not  baving  provided  suitable  and  proper 
appliances  by  wbich  tbe  flow  of  the  oil  could 
be  checked,  tbe  flames  from  the  kiln  com- 
municated with  tbe  oil,  resulting,  etc.  After 
the  plaintiff  rested  bis  case,  the  defendant 
moved  the  court  to  direct  tbe  verdict  for  it, 
which  the  court  denied.  At  the  close  of  the 
case  defendant  asked  the  court  to  instruct  tbe 
jury  tbat  tbe  evidence  did  not  sustain  tbe 
plaintiff's  cause  of  action,  and  to  return  a 
verdict  for  tbe  defendant,  which  was  also 
refused.  The  jury  found  for  appellee  and 
assessed  bis  damages  at  $4,000.  The  judg- 
ment thereon  was  affirmed  by  tbe  appellate 
court,  and  tbe  case  is  brougbt  here  by  the  fur- 
ther appeal  of  the  defendant  below. 

Messrs.  J.  S.  Rnnnells  and  William 
Bnrry  for  appellant. 

Mr,  E.  Farthmann  for  appellee. 

Shope,  J.,  delivered  the  opinion  of  the 
court: 

At  the  close  of  appellee's  case  in  chief, 
appellant  moved  tbe  court  to  instruct  tbe  jury 
to  return  a  verdict  for  tbe  defendant,  and,  this 
being  denied,  again,  at  the  close  of  the  case, 
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asked,  and  tbe  court  refused,  an  instruction 
directing  the  jury  to  find  for  the  defendant. 
This  ruling  of  tbe  court  is  assigned  as  error, 
and  forms  the  chief  ground  of  complaint  in 
this  court.  If  there  is,  in  tbe  record,  evidence 
upon  wbich  a  verdict  for  plaintiff  may  be  sus- 
tained, the  court  committed  no  error  in  not 
taking  tbe  case  from  tbe  jury.  It  is  only 
where  tbe  evidence,  with  all  fair  and  legiti- 
mate inferences  thereupon,  is  so  insufficient  to 
sustain  a  verdict  for  the  plaintiff  tbat  the  court, 
must  set  it  aside  if  rendered,  tbat  tbe  court 
will  be  justified  in  directing  a  verdict  for  the 
defendant.  Simmons  v.  Chicago  <ft  T.  R.  Co. 
110  111.  346;  Chicago,  It  I.  <fe  P.  R,  Co.  v. 
Lewis,  109  111.  120;  Goodricli  v.  Lincoln,  93 
Ul.  860;  Phillips  v.  Dickerson,  85  111.  11,  28 
Am.  Rep.  G??:  Lake  Shore  &  M.  S.  R.  Co.  v. 
Johnsen,  185  111.  641;  Purdy  v.  Hall,  134  111. 
298. 

It  is  immaterial  upon  which  side  the  evi- 
dence is  introduced;  if  there  is  evidence  which 
fairly  tends  to  support  the  plauitiff's  case,  it 
must  be  submitted  to  tbe  jury.  If,  therefore, 
there  was  any  evidence  tending  to  sustain  the 
issues  in  plaintiff's  behalf,  the  error  is  not  well 
assigned  in  this  court.  Tbe  weight  and  degree 
of  credit  to  be  given  to  evidence  falls  within 
the  province  of  tbe  jury.  And  wben  their 
finding  of  fact  has  been  approved  by  tbe  trial 
court,  and  its  judgment  afiirmed  in  the  appel- 
late court,  the  onl^  question  raised  in  this 
court  by  an  instruction  seeking  to  take  the  case 
from  the  jury  is.  Was  there  any  evidence  fairly 
tending  to  establish  a  right  of  recovery  by  the 
plaintiff?  If  there  was',  the  finding  of  tbe  trial 
and  appellate  court  is  conclusive  as  to  its 
sufficiency  to  support  tbe  verdict. 

It  is,  however,  urged  that  tbe  omission  to- 
put  in  a  stopcock  in  the  supply  pipe  was  not 
negligence,  even  if  appellant  can  be  held  re- 
sponsible therefor,  and,  no  other  act  of  negli- 
gence being  averred  or  proved,  the  plaintiff 
wholly  failed  to  prove  a  case  entitling  him  to 
recover.  It  is  clear  that  tbe  fact  that  tbe  rub- 
ber used  to  carry  the  oil  from  the  feed  pipe  to 
the  burner  was  liable  at  any  time  to  open  and 
permit  oil  to  escape,  and  that  oil  thus  escaping 
was  liable  to  ignite  from  the  arch,  was  known 
not  only  to  the  persons  engaged  in  burning 
the  kiln,  but  to  the  superintendent  and  officers- 
of  appellant.  It  had  frequently  happened,  and 
it  was  known,  tbat  tbe  action  of  tbe  oil  and 
heat  upon  the  rubber  was  such  tbat  it  was  very 
soon  destroyed,  and  would  crack  open  or 
break  off.  The  company  kept  on  band  a  large 
supply  of  rubber  to  meet  this  condition.  Th^ 
manner  of  connecting  the  burner  with  the 
feed  pipe  was:  The  feed  pipe  opposite  the- 
arches  was  fitted  with  a  short  three-fourths 
inch  pipe  extending  towards  tbe  arch,  in  which 
was  fitted  a  stopcock.  Over  the  end  of  this 
short  pipe  tbe  rubber  tubing  was  forced,  and 
the  other  end  in  like  manner  attached  to  the 
burner.  Tbe  rubber  tubing  was  about  18 
inches  in  length,  and,  wben  completed,  it  was 
about  30  inches  from  tbe  feed  pipe  to  the  end 
of  tbe  burner  next  to  tbe  kiln.  Tbe  effect  of 
the  breaking  of  tbe  rubber  might  be  the  dis- 
charge of  a  stream  of  oil  to  its  full  capacity, 
practically  under  the  stopcock,  as  the  evidence- 
tended  to  show  was  done  by  the  breaking  in 
this  case.    The  effect  testified  to  would  be 
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likely  to  occur.  The  oil  being  highly  iDflam- 
mabie,  and  igniting,  would  prevent  the  use  of 
the  small  stopcock  to  prevent  the  flow  of  oil. 
The  evidence  tended  to  show  that,  without 
negligence  on  the  part  of  appellee  or  his  fel- 
low servants,  it  became,  for  the  reason  stated, 
immediately  impossible  to  stop  the  flow,  of  oil 
at  that  place;  that  he  immediately  went  to  the 
supply  pipe,  where  a  stopcock  had  always 
been  before  inserted,  and  found  none;  and 
that  this  was  the  first  notice  he,  or,  so  far  as 
shown,  his  fellow  workmen  then  assisting  him 
at  the  kiln,  had  that  no  valve  had  been  put  into 
the  supply  pipe. 

But  it  is  said,  two  ways  of  stopping  the  flow 
of  oil  having  been  provided,  it  was  not  negli- 
gence not  to  supply  the  third.  The  question 
as  to  whether  it  was  or  was  not  negligence  was 
a  question  of  fact  which  has  been  found  ad- 
versely to  appellant's  contention.  The  jury 
were  justified  by  the  evidence  in  finding  that 
the  check  valve  in  the  three-fourths  inch  pipe, 
as  could  readily  have  been  foreseen  might  be 
the  case,  was  rendered  immediately  useless  by 
the  spread  of  the  burning  oil.  There  was  evi- 
Hience  tending  to  show  that  the  valve  on  the 
tank  was  not  relied  upon  in  an  emergency,  as 
when  it  became  necessary  to  quickly  stop  the 
flow  of  oil.  It  was  used  when  the  supply  pipe 
WHS  to  be  attached  or  disconnected,  or  the  car 
moved.  It  is  conceded  that,  from  its  con- 
4itruction,  it  could  not  be  turned  by  hand. 
Counsel  for  appellant  say,  in  speaking  of  it: 
**It  was  evidently  so  arranged  that  it  required 
some  kind  of  wrench  to  turn  it."  No  notice  was 
given  appellee,  or  any  of  his  fellow  workmen  in 
the  same  gang  or  shift,  of  the  omission  of  the 
stopcock  from  the  supply  pipe,  so  as  to  enable 
him  or  them  to  have  appliances  ready  to  shut 
off  the  oil  from  the  tank,  if  it  became  neces- 
aary.  When  Wagner  and  others  of  the  fellow 
workmen  were  called  to  assist  in  moving  the 
tank,  he  jumped  upon  it,  and  endeavored  to 
turn  the  valve  with  his  hand,  and  found  it  im- 
possible. He  went  immediately  for  a  wrench, 
bi^t  upon  his  return  was  driven  away  by  the 
flames.  Notice  to  Williams,  foreman  at  the 
kiln,  or  to  others  who  might  be  regarded  as 
fellow  servants  of  appellee,  was  not  notice  to 
appellee.  If,  by  reason  of  the  omission  to 
supply  the  usual  and  ordinary  means  to  pre- 
vent accident,  the  hazard  to  its  servants  was 
increased,  and  the  change  in  appliances  was 
not  known  to  the  servants,  or  so  open  and 
visible  that  they,  by  the  exercise  of  ordinary 
care,  would  see  and  know  of  it,  the  legal  duty 
rested  upon  the  master  to  notify  them  of  the 
increased  danger  to  which  they  were  thereby 
exposed:  and,  it  being  a  duty  owed  by  the 
master  to  the  servant.  It  could  not  delegate  it 
to  another,  even  though  a  fellow  servant  of 
appellee,  and  absolve  itself  from  liability  for 
the  injury  resulting  in  conseauence  of  the 
failure  to  communicate  knowledge  to  appellee 
of  the  increased  hazard.  Chicago^  M,  db  St.  P. 
R,  Co,  V.  Ross,  112  U.  8.  377,  28  L.  ed.  787; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Thomp.  Neg.  972;  Whart.  Neg.  §  211;  4  Am. 
4&  Eng.  Encyclop.  Law,  59,  note  3. 

It  is  also  insisted  that  a  change  in  the  appli- 
ances, by  means  of  which  it  is  alleged  the 
injury  was  caused,  although  not  known  to 
appellee,  having  been  made  by  his  fellow  serv- 
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ants,  the  negligence,  if  any,  was  that  of  his 
fellow  servants,  and  he  cannot  therefore  re- 
cover. This  Question,  like  the  preceding,  was 
one  of  fact.  Whether  the  persons  who  put  in 
the  appliances  to  which  the  Cannon  burners 
were  attached  were  fellow  servants  of  appellee 
in  performing  that  work,  under  the  rules  defin- 
ing who  are  fellow  servants,  was  a  question  of 
fact.  Indianapolis  A  8L  L.  R.  Co.  v.  Moryen- 
Hern,  106  111.  2l6;  Chicago  A  N.  W.  R,  Co.  v.  Mo- 
randa,  98  111.  802.  There  is  ample  evidence 
from  which  the  jury  might  have  found  that  tbey 
were  put  in  by  Mr.  Cannon  and  men  in  his 
employ  (none  of  whom  were  in  the  employ  of 
the  appellant),  under  a  license  from  appellant, 
for  the  sole  purpose  of  testing  the  relative 
merits  of  the  two  burners  in  the  consumption 
of  oil  in  producing  the  requisite  heat  to  bum 
a  kiln  of  brick.  If  so.  they  were  not  fellow 
servants  of  a  common  master  with  appellee,  or 
engaged  in  the  same  line  of  employment,  or  so 
associated  with  him  as  to  fall  wiUiin  the  defi- 
nition of  * 'fellow  servants/'  as  held  by  this 
court  in  the  foregoing  and  numerous  other 
cases.  Where  the  negligent  act  is  a  direct  re- 
sult of  the  exercise  ot  power  conferred  by  the 
master,  in  the  performance  of  a  duty  devolving 
by  law  upon  him,  the  master  is  liable.  Chicago 
dbA.R  Co.  V.  ifay,  108  111.  288;  North  Chicago 
Roll.  Mill  Co.  V.  Johnson,  114  111.  57. 

If,  therefore,  it  be  said  that  they  were  fellow 
servants  of  appellee,  or  that  fellow  servants  of 
appellee  in  the  work  of  burning  brick,  and  op- 
erating the  appliances  furnished  by  the  master 
at  the  kiln,  assisted  in  putting  in  such  appli- 
ances, they  would  not  be  fellow  servants  of 
appellee  in  respect  of  the  particular  work  done 
by  them.  That  the  master,  although  not  held 
to  guarantee  the  absolute  perfection  and  suit- 
ableness of  the  machinery  and  appliances  fur- 
nished the  servants,  is,  nevertheless,  bound  to 
provide  that  which  is  safe  and  suitable  for  car- 
rying on  the  business  in  which  the  servant  is 
engaged,  and  is  held  to  the  employment  of 
every  precaution  which  a  reasonably  prudent 
man  would  exercise  under  like  circumstances, 
is  well  established.  Arising  by  implication 
from  the  contract  of  employment,  as  well  as 
from  reasons  of  public  policy  and  natural 
justice,  the  duty  rests  upon  the  master — 
whether  a  corporation  or  a  natural  person — ^not 
to  expose  the  servant,  in  the  discharge  of  his 
duty,  to  perils  and  dangers  against  which  the 
master  may  guard  by  the  exercise  of  reasonable 
care.  Fairhank  v.  Haentzsche,  73  111.  236; 
Pennsylvania  Co.  v.  Lynch,  90  Dl.  388;  Mis- 
souri Furnace  Co.  v.  Abend,  107  III  44,  47  Am. 
Rep.  425.  Hence  the  rule  is  that  the  master 
must,  either  personally  or  by  his  agent  if  an 
individual,  and  by  its  agents  if  a  corporation, 
exercise  reasonable  and  proper  care,  taking  into 
consideration  the  nature  of  the  business,  and 
the  instrumentalities  employed,  to  provide, 
and  keep  in  suitable  repair  and  condition,  safe 
and  suitable  machinery  and  appliances,  ade- 
quately sufiScient  for  use  by  the  servant  in  and 
about  the  business  in  which  it  is  to  be  used  by 
him.  And  if  a  servant  is  injured  in  conse- 
quence of  a  neglect  of  such  duty,  or  a  negligent 
discbarge  of  it,  he  being  in  the  exercise  of  or- 
dinary care,  for  his  own  safety,  the  master  is 
liable.  Cases  supra;  Chicago  d  A.  R.  Co.  v. 
Piatt,  89  111.  141;  Columbus,  C,  A 1.  R.  Co.  v. 
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TroeKh,  08  111.  545,  18  Am.  Rep.  678;  Calumet 
bran  d:  Steel  Co,  v.  Martin,  115111.  858;  Wood, 
Mast.  &  S.  §  826  6^  kq,;  Beach,  Conlrib.  Neg. 
123;  HotJLgh  v.  Texas  db  P.  R.  Co.  100  U.  8.  218, 
^25  L.  ed.  612.     It  necessarily  follows  that,  in 
the  discharge  of  the  duty  resting  upon  and 
owing  by  the  master  to  the  servant,  the  acts  of 
the  person  authorized  by  the  master  to  perform 
the  doty  are  the  acts  of  the  master.    The  lia- 
bility of  the  master  does  not  depend  upon  who 
performs  the  duty,  but  upon  the  existence  of 
the  duty  itself,  which  the  master  must  perform, 
and  he  cannot,  by  delegatioc:  it  to  another,  ab- 
solve himself  from  liability  for  its  nonperform- 
ance.    As  a  general  rule,  the  servant  assumes 
the  natural  and  ordinary  risks  of  the  business 
in  which  he  engages,  and  is  held  to  impliedly 
contract  that  the  master  shall  not  be  liable  for 
injuries  consequent  upon  the  negligence  of  a 
fellow  servant  in  the  employment  of  w^om  the 
master  has  exercised  proper  care;  but  he  does 
oot  assume  or  contract  to  waive  liability  of  the 
master  for  his  own  negligence,  whether  com- 
mitted in  person  or  by  an  agent  authorized  by 
the  master  to  perform  a  duty  resting  upon  him. 
In  such  case,  the  master  being  under  contract 
duty  to  perform,  the  servant  may,  without 
sufficient  appearing  or  being  shown  to  put  him 
upon  notice  to  the  contrary,  rely  upon  the  due 
and  reasonable  performance  of  the  duty.     The 
law  will  not  permit  the  master  to  evade  the 
duty  which  it  has  cast  upon  him,  by  shifting 
it  upon  another.     In  this  case  the  master  li- 
censed Cannon,  who  was  in  no  wise  connected 
with  the  work  which  appellee  was  employed  to 
do,  to  put  in  his  burners.     This  required  a  new 
supply  pipe  connecting  another  tank  of  oil  with 
one  half  of  the  feed  pipe.     It  was  put  in  for 
the  convenience  of  the  master  or  his  licensee, 
and  the  master  was  bound  to  see  to  it  that  it 
was  suitable  and  safe,  or  give  notice  to  appellee 
so  that  he  might  quit  the  employment,  if  un- 
willing to  assume  the  increased  risk  occasioned 
hv  the  insufficient  manner  of  its  construction. 
The  persons  thus  discharging  the  duty  of  the 
master  were  vice-principals,  and  their  negli- 
gence was  the  negligence  of  the  master. 

But  it  is  said,  also,  that  upon  the  facts  shown, 
appellee  was  guilty  of  such  contributory  neg- 
ligence as  to  bar  recovery.  It  is  urged — First, 
that  it  was  gross  negligence  for  him  to  go  under 
the  tank,  and  uncouple  the  supply  pipe, 
whereby  the  oil  poured  over  him;  and,  second, 
that,  having  been  in  a  place  of  safety  when  he 
went  to  turn  on  the  fire  alarm,  it  was  negli- 
gence for  him  to  return  to  the  place  of  known 
danger. 

In  respect  to  the  first,  it  will  only  be  neces- 
aary  to  say  that  whether  the  doctrine  of  com- 
parative negligence,  as  defined  in  Galena  dt  C. 
V.  R.  Co.  v.  Jacobs,  20  111.  478,  and  subsequent 
cases,  has  still  a  place  in  the  jurisprudence  of 
this  state,  and  whether  the  later  case  of  Calumet 
Iron  <St  Steel  Co.  v.  Martin,  116  111.  868,  and 
other  cases  since  decided,  have  not  placed  that 
doctrine  upon  a  basis  where  it  has  become 
simply  another  form  of  stating  the  common- 
law  rule  of  contributory  negligence,  need  not 
be  here  discussed,  for  the  reason  that  it  can 
have  no  application  to  cases  like  this,  where  the 
plaintiff  is  found  to  be  in  the  exercise  of  ordi- 
nary care.  The  question  was  fairly  submitted 
whether  the  plaintiff  was,  in  uncoupling  the 
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supply  pipe,  in  the  exercise  of  ordinary  care 
for  his  own  safety;  the  jury  have  found  that  he 
was,  upon  ample  evidence  to  sustain  the  find- 
ing. This  is  conclusive  of  the  question  of  the 
right  of  recovery,  if  his  injury  was  the  result 
of  the  defendant  s  negligence.  Calumet  Iron  A 
Steel  Co.  V.  Martin,  supra;  Chicago  d  E.  1,  R. 
Co.  V.  O'Connor,  119  111.  586;  Abend  v.  7'erre 
Haute  d  1.  R.  Co.  Ill  111.  203,  53  Am.  Rep. 
610;  Whart.  Neg.  §  384  rf  seq.;  Shearm.  A 
Redf.  Neg.  §$5  25,  36.  37. 

In  respect  of  the  second  point,  we  are  re- 
ferred to  numerous  cases  holding  that,  because 
of  the  sacredness  with  which  human  life  is  re- 
garded by  the  law,  negligence  will  not  be  at- 
tributable to  him  who  impulsively  rushes  into 
known  danger  to  save  it;  but  that  rule  does  not 
apply  to  one  who  goes  voluntarily  into  such 
danger  to  save  property,  whether  his  own  or 
another's.     The  authorities  are  not  uniform 
upon  the  last  proposition,  but  its  determination 
here  is  wholly  unimportant.    When  appellee 
returned  from  sending  the  fire  alarm,  there  was 
nothing,  save  the  possible  explosion  of  the  oil 
tank,  that  menaced  him  with  personal  danger. 
He  undertook  to  move  the  tank  out  of  the  way 
of  the  fire,  and  undoubtedly  would  have  suc- 
ceeded, without  injury  to  himself,  had  the 
valve  upon  the  tank  been  closed  when  he  un- 
coupled the  supply  pipe  from  it.     It  was  his 
duty  to  make  all  exertion  possible,  consistent 
witn  his  personal  safety,  to  rescue  the  master's 
property,  and  prevent  the  further  spread  of  the 
conflagration.     He  was  required  to  judge  of 
the  dan^r  from  the  condition  of  affairs  as  they 
then  existed,  and  act  with  promptnes.s.  and  as 
prudence  dictated;  and  if,  at  the  time  he  re- 
turned and  endeavored  to  perform  his  duty, 
reasonable  and  prudent  men,  under  all  existing 
circumstances,  would  have  apprehended  no 
personal  danger,  he  is  not  to  be  held  guilty  of 
negligence  in  returning,  because  some  unfore- 
seen cause  intervened,  which  concurring  with 
the  master's  negligence,  produced  the  injury, 
which  reasonable  and  prudent  foresight  could 
not  have  anticipated.     Whether  there  was  in 
fact  danger  from  explosion  from  the  tank  is 
unimportant.     It  did  not  explode,  and  the  in- 
jury did  not  result  from  that,  nor  from  any 
danger  to  appellee's  person,  real  or  apparent, 
that  the  utmost  prudence  could  have  reason- 
ably apprehended,  when   he  returned  to  the 
place  of  injury. 

But  it  is  urged  that  the  injury  resulting  as  a 
consequence  of  the  negligence  of  a  fellow 
servant,  in  not  closing  the  valve  upon  the  tank, 
no  recovery  against  appellant  can  be  justified. 
It  is  said — First,  that  the  negligence  of  the 
fellow  servant  intervening  as  anefliclent  cause 
of  the  injury,  the  negligence  of  the  master,  if 
any  is  attributable,  became  the  remote,  and  not 
the  proximate,  cause;  and,  second,  that  the 
master  not  being  liable  for  injury  inflicted  in 
consequence  of  the  negligence  of  a  fellow 
servant,  if  the  injury  woum  not  have  resulted 
but  for  such  intervening  and  negligence  of  the 
servant,  the  master  is  not  liable.  The  fallacy 
of  the  first  position  lies  in  its  assumption  of  the 
fact  that  the  negligence  of  the  fellow  servant 
was,  in  and  of  itself,  a  new  and  efficient  cause 
of  the  injury.  Whether  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the  in- 
jury was  a  question  of  fact,  also,  to  be  deter- 
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mined  by  the  jury,  under  proper  instructions 
from  the  court.  We  held  in  Fent  v.  Toledo,  P. 
d!  W.  B.  Co.  59  111.  849,  14  Am.  Rep.  13.  ap- 
proving Toledo,  P.  &  F.  R.  Co.  v.  Pindar,  53 
111.  451,  5  Am.  Rep.  57,  that  whether  the  al- 
leged negligence  was  the  proximate  cause  of 
the  injury  was,  in  each  case,  a  question  of  fact, 
and  expressly  repudiated  the  contrary  rule  as 
laid  down  in  Ryan  v.  New  Tork  Cent.  R.  Co. 
85  N.  Y.  210,  as  in  the  teeth  of  almost  num- 
berless decisions,  and  as  unsupported  by 
reason.  In  ibe  subsequent  case  oi  Toledo,  ^ . 
db  W,  R.  Co.  V.  Muthenbatigh,  71  111.  572,  the 
same  was  again  held.  We  said  in  the  Fent 
Case  that,  so  far  as  the  case  turned  upon  the 
issue  of  remote  or  proximate  cause,  the  jury 
should  be  instructed  that,  "if  the  loss  is  a  nat- 
ural consequence  of  its  alleged  carelessness, 
which  might  have  been  foreseen  by  any  rea- 
sonable person,"  the  defendant  is  responsible, 
but  is  not  to  be  held  responsible  for  injuries 
which  could  not  have  been  foreseen  or  ex- 
pected, as  the  result  of  the  negligence.  This 
IS  not  to  be  understood  as  requiring  that  the 
particular  result  might  have  been  foreseen;  for, 
if  the  consequences  follow  in  unbroken  se- 
quence, from  the  wrong  to  the  injur}',  without 
any  intervening  efficient  cause,  it  is  sufficient 
if,  at  the  time  of  the  negligence,  the  wrongdoer 
might,  by  the  exercise  of  ordinary  care,  have 
foreseen  that  some  injury  might  result  from  his 
negligence.  Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74,  619,  48  Am.  Rep.  134;  Mil- 
waukee db  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469, 
24  L.  ed.  256;  Terre  Batite  dkl.  R.  Co.  v.  Brick, 
96  Ind.  846,  49  Am.  Rep.  168,  and  cases  col- 
lected; 4  Am.  &  Eng.  Encyclop.  Law,  p.  42; 
Consolidated  Ice  Mach.  Co.' v.  Keifer,  184  111. 
481,  10  L.  R.  A.  696;  Louisiana  Mut.  Ins.  Go. 
V.  Trreed,  74  U.  S.  7  Wall.  44.  19  L.  ed.  65; 
Miller  v.  St.  Lovis,  1.  M.  <fe  S.  R.  Co.  90  Mo. 
889;  Kellogg  v.  Chicago  db  N.  W.  R.  Co.  26 
Wis.  223;  Smith  v.  London  d:  S.  W.  R.  Co.  L. 
R.  6  C.  P.  21;  Bevan,  Neg.  80,  81.  Thus,  in 
the  Keifer  Case,  supra,  it  could  not  be  foreseen 
that  the  particular  injury  might  follow  the 
placing  01  the  tank  upon  an  insufficient  sup- 
port. It  might  have  fallen  and  injured  no  one, 
or  a  person  other  than  appellee's  mtestate.  It 
was  held  sufficient  that  the  support  was  so  in- 
sufficient that  injury  might  result,  from  the 
falling  of  the  tank  in  consequence,  to  some  one. 
If  the  wrong  of  appellant  put  in  motion  the 
destructive  agency,  and  the  result  is  directly 
attributable  thereto,  and  there  was  no  inter- 
vention of  a  new  force  or  power  of  itself  suffi- 
cient to  stand  as  the  cause  of  the  mischief,  the 
negligence  of  appellant  must  be  considered  the 
proximate  cause  of  the  injury,  if  it  could  have 
been  foreseen,  by  the  exercise  of  ordinary  care, 
that  injury  might  or  would  result  from  the 
negligence.  "An  intervening  efficient  cause  is 
a  new  and  independent  force,  which  breaks  the 
causal  connection  between  the  original  wrong 
and  the  injury,  and  itself  becomes  the  direct 
and  immediate — that  is,  the  proximate — cause 
of  an  injury."  Bishop,  Noncont.  Law,  ^§  42, 
885,  886.  And  the  test  is,  "Was  it  a  new  and 
independent  force,  acting  in  and  of  itself  in 
causing  the  injury  and  superseding  the  original 
wrong  complained  of,  so  as  to  make  it  re- 
mote in  the  chain  of  causation?"  It  must 
^^  manifest,  from  this  definition,   that  the 
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negligence  of  the  fellow  servants,  whether 
it  be  treated  as  creating  a  condition  merely, 
or  as  a  cause.  Was  not  such  an  interven- 
ing efficient  cause  as  to  break  causal  con- 
nection between  the  negligence  of  appel- 
lant and  the  injury.  The  destructive  agency 
set  in  motion  by  the  negligence  of  appellant 
increased  in  extent  by  the  flow  of  burning  oil, 
igniting  whatever  was  in  its  way  that  was 
combustible.  This  followed  as  a  natural  and 
inevitable  sequence,  and,  coming  in  contact 
with  the  oil  upon  appellant's  clothing,  ignition 
followed  as  a  natural  result.  It  therefore  re- 
quired the  combined  negligence  of  appellant 
and  the  fellow  servant  to  produce  the  conse- 
quences  resulting  in  appellee's  injury.  It  is- 
well  settled  that  where  the  injur}'  is  tne  result 
of  the  negligence  of  the  defendant  and  that  of 
a  third  person,  or  of  the  defendant,  and  an  in- 
evitable accident  or  an  inanimate  thing  has 
contributed  with  the  negligence  of  the  defend- 
ant to  c^use  the  injury,  the  plaintiff  may  re- 
cover, if  the  negligence  of  the  defendant  was 
an  efficient  cause  of  the  injury.  2  Thomp. 
Neg.  p.  1085,  §  3;  Bishop,  Noncont.  Law, 
§^  39.  450.  452;  Shearm.  &  Redf.  Neg.  §  31  et 
seg.;  Carterville  v.  Cook,  129111.  152;  Consoli- 
dated Ice  Mach,  Co.  V.  Keifer,  supra,  and  casea 
cited.  In  such  case,  the  negligence  of  two  in- 
dependent persons  resulting  in  injury  to  the 
third,  where  neither  is  sufficient  within  Itself, 
both  are  to  be  treated,  in  combination,  as  the 
proximate  cause  of  the  injury.  It  is  clear  that 
the  negligence  of  the  fellow  servant,  in  and  of 
itself,  could  not  have  produced  the  injurious 
results  suffered  by  appellee.  The  negligence 
of  appellant  and  the  fellow  servant  were  there- 
fore concurrent  causes,  and,  combined,  were 
the  proximate  cause  of  the  injury.  An  effi- 
cient cause  is  simply  the""  workfeg  cause,"  or 
that  cause  which  produces  effects  or  results. 
Webster,  Diet.  And  a  proximate  cause  is  that 
which  stands  next  in  causation  to  the  effect, 
not  necessarily  in  time  or  space,  but  in  causal 
relation. 

The  modification  of  instructions  complained 
of  were  in  harmony  with  the  view  here  ex- 
pressed, and  were  not  erroneous.  The  court 
modified  the  twenty-first  and  other  instructions 
asked  by  the  defendant,  and  thereby  said  to 
the  jury,  in  effect,  that,  if  they  believed  from 
the  evidence  that  the  injury  resulted  wholly 
from  the  negligence  of  the  fellow  servant  as 
the  immediate  cause  of  the  injury,  the  defend- 
ant was  not  liable.  This  modification  raises 
the  second  proposition,  and,  in  effect,  presents 
the  question  of  whether,  where  the  negligence 
of  the  servant  necessarily  entered  into  or  in- 
tervened to  produce  the  injurious  result,  the 
master  is  liable.  It  would  seem  to  follow,  as 
a  result  of  the  doctrine,  that,  although  the  serv- 
ant impliedly  agrees  that  the  master  shall  not 
be  liable  for  the  negligence  of  fellow  servants, 
he  does  not  agree  to  take  any  risk  or  waive  lia- 
bility of  the  master  for  his  own  neglieence; 
that  the  servant  may  recover,  although  the  in- 
jury is  the  combined  effect  of  the  negligence 
of  the  master  and  fellow  servant.  It  is  a 
familiar  principle  that  where  the  negligence  of 
two  are,  in  combination,  the  proximate  cause 
of  an  injury,  either  or  both  may  be  held  pb- 
spottsible  for  the  consequences  resulting  from 
their    combined    negligence.     Carterville   v. 
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<Jook,  mpra;  Consolidated  lee  Mcteh.  Co,  ▼. 
Keifer,  supra;  Wabash,  St.  L,  dk  P.  R.  Co.  v. 
Mackiet,  105  111.  364,  44  Am.  Kep.  791;  Union 
R,  d  T.  Co.  V.  Shacklet,  119  111.  232;  2  Thomp. 
Neg.  p.  1085.  §  8,  aod  cases  cited;  Cooley, 
Torts,  1st  ed.  684;  Nil.  Rem.  178;  Whart.  Neg. 
§  778;  1  Shearm.  &  Redf.  Neg.  §  122. 

Mr.  Bishop  after  stating  that  the  rule  of  law 
is  *'  that  a  person  contributing  to  a  tort, 
whether  his  fellow  contributors  are  men,  nat- 
ural or  other  forces,  or  things,  is  responsible 
for  the  whole,  the  same  as  though  he  had  done 
all  without  help/*  subject  to  the  limitation  that 
the  person  injured  shall  receive  his  damages 
but  once  (Noncont  Law,  g^  518,  519),  pro- 
ceeds (§  684),  that,  within  the  doctrine  thus 
explained,  "a  master  whose  negligence  con- 
tributed to  the  injury  of  a  servant  is,  if  the 
servant's  negligence  did  not  contribute  also, 
liable  for  the  entire  injury,  though  some  other 
force,  for  which  the  former  is  not  responsible, 
—for  example,  the  negligence  of  a  fellow  serv- 
aot, — likewise  contributed;"  and  cites  in  sup- 
port Cnitchfidd  V.  Richmond  <fe  2>.  R.  Co.  76 
N.  C.  320;  Boyee  v.  Fitzpatriek,  80  Ind.  526; 
Paulmier  v.  Erie  R.  Co.  84  N.  J.  L.  151; 
Stringham  v.  Stewart,  100  N.  Y.  516;  Balti- 
more db  O.  R.  Co,  v.  MeKemie,  81  Va.  71.  See 
also  Thomp.  Neg.  p.  981,  §  10;  Booth  v.  Bos- 


ton db  A.  R.  Co.  78  N.  Y.  38,  29  Am.  Rep. 
27;  Cayzer  v.  Tayhr,  10  Gray,  274,  69  Am. 
Dec.  317. 

These  authorities  fully  sustain  the  position 
that,  where  the  negligence  of  the  master  is 
combined  with  the  negligence  of  a  fellow  serv- 
ant in  producing  the  injurious  result,  and 
neither  is  the  efficient  cause  alone,  the  master 
as  well  as  the  fellow  servant  is  liable.  No  case 
to  which  we  have  been  referred,  or  of  which 
we  are  aware,  has  gone  so  far  as  to  hold  that, 
where  the  negligence  of  the  master  contributes 
to  the  injury,  the  servant  may  not  recover. 
The  doctrine  of  contributory  negligence  is  con- 
fined to  the  negligence  of  the  party  injured, 
and  it  is  such  negligence  only,  concurriDg 
with  the  negligence  complained  of,  that  wiU 
defeat  the  right  of  action.  The  modifica- 
tion of  defendant's  instructions  had  the  effect 
of  making  them  conform  to  the  rules  and 
principles  herein  held,  and  was  not,  therefore, 
in  our  judgment,  erroneous,  nor  was  it  error 
for  the  court  to  refuse  the  instruction  in  effect 
taking  the  case  from  the  jury. 

While  the  case  is  extremely  close  upon  its 
facts,  the  jury  were  correctly  instructed,  and 
we  find  no  error  for  which  the  judgment 
should  be  reversed.    It  is  accordingly  affirmed. 
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1.  The  admiralty  and  maritime  Jnrie- 
dictioii  of  the  United  States  conrts  ex- 
tends to  controversies  arisiofr  out  of  contracts 
for  the  shipment  of  merchandise  upon  the  hiffh 
seas  betvreen  ports  of  the  same  state. 

'2*  Mere  discrimination  in  fireii^ht  rates 
bgr  a  common  carrier  WLgrnXnat  a  ship- 
per ^iras  not  a  wrongs  for  which  the  com- 
mon law  gave  a  remedy  so  as  to  come  within  the 
clause  in  the  United  States  Statute,  (Rev.  Stat. 
6  711,>  conferrlnK  Jurisdiction  over  maritime 
cases  upon  United  States  courts  to  the  exclusion 
of  state  courts,  which  saves  to  suitors  in  all  cases 
**the  rig^bt  of  a  common-law  remedy,  where  the 
common-law  is  competent  to  give  it." 

(May  «,  leaz.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  San  Diego  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
•cover  damages  alleged  to  have  been  caused  to 
plaintiff  by  reason  of  discriminations  in  freight 
charges  against  him  upon  shipments  of  mer- 
chandise upon  defendant's  steamships.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 

Note.— On  the  question  of  the  Hirht  of  a  carrier 
at  common  law  to  discriminate  between  its  pa- 
trons, as  to  which  there  is  some  conflict  of  author- 
ities, see  Louisville  &  St  L.  Ck>nsoi.  B.  Ck).  v.  Wilson 
and.)  anfe,  106. 
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Mr.  L.  L.  Boonet  for  appellant: 

A  carrier  by  vessel  upon  the  high  seas  be- 
tween ports  within  the  United  States  is  sub- 
ject to  the  same  duties  and  liabilities  which 
attach  to  the  capacity  of  common  carrier  as 
a  carrier  by  laud,  except  so  far  as  the  com- 
mon law  has  been  modified  by  statute. 

Ki?ig  V.  Shepherd,  8  Story,  849;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants  Bank,  47  U.  S. 
6  How.  428,  12  L.  ed.  844;  Pear»m  v.  Duane, 
71  U.  S.  4  Wall.  615,  18  L.  ed.  450;  Elliott  v. 
Russell,  10  Johns.  1,  6  Am.  Dec.  80tf;  Menacho 
V.  Ward,  27  Fed.  Rep.  528;  Bennett  v.  Penin- 
sular'db  0.  S.  B.  Co.  6  C.  B.  448. 

Under  the  common  law  a  carrier's  rates 
must  not  only  be  reasonable,  but  equal  when 
the  conditions  are  substantially  the  same. 

Scofield  v.  Lake  Shore  d-  M.  S.  R.  Co.  43  Ohio 
St.  571,  54  Am.  Rep.  846 ;  Samuels  v.  fAmis- 
ttlle  <fe  N.  R.  Co.  31  Fed.  Rep.  57  ;  Bayles  v. 
Kansas  Pac.  R.  Co.  5  L.  R.  A.  480.  13  Colo. 
181;  Root  V.  Tjong  Island  R.  Co.  4  L.  R.  A.  831, 
114  N.  Y.  300,  11  Am.  St.  Rep.  643;  Atchison, 
T.  <fe  S.  F.  R.  Co.  y.  Denver  <fe  N.  0.  R.  Co. 
110  U.  S.  667,  28  L.  ed.  291;  Ragan  v.  Aiken, 
9  Lea,  609,  42  Am.  Rep.  68G;  Chicago  dbN.  W. 
R.  Co.  V.  People,  56  111.  365.  8  Am.  Rep.  690; 
Chicago  db  A.  R.  Co.  v.  PeopU,  67  111.  11,  16 
Am.  Rep.  599;  Messenger  v.  Pennsylvania  R. 
Co.  86  N.  J.  L.  407,  13  Am.  Dec.  457;  MrDuf- 
fee  V.  Portland  &  R.  R.  Co.  52  N.  H.  430,  13 
Am.  Rep.  72;  Audenried  v.  Philadelphia  &  R. 
R.  Co.  68  Pa.  870,  8  Am.  Rep.  195;  Shipper  v. 
Pennsylvania  R.  Co.  47  Pa.  838 ;  Sandford  v. 
Catawissa,  W.  &  E.  R.  Co.  24  Pa.  878,  64  Am. 
Dec.  667  ;  Neiv  England  Exp.  Co.  v.  Maine 
Cent  R.  Co.  57  Me.  188.  2  Am.  Rep.  81;  Rail- 
road  Comrs,  V.  Portland  d  0.  Cent,  R.  Co.  63 
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Me.  269,  18  Am.  Rep.  208;  8t,  Louis,  A.  d  T. 
H.  R.  Co.  V.  Bill,  14  111.  App.  578;  IHnsmore 
V.  St.  Louis,  a  dt  L,  R.  Co,  2  Fed.  Rep.  465  ; 
Hays  V.  Pennsylvania  B.  Co,  12  Fed.  Rep, 
809;  Vincent  v.  Chieaffo  4b  A.  R.  Co.  49111.  33; 
8ta;te  v.  MeNeal.  48  N.  J.  L.  407;  Erie  A  N. 
E.  R.  Co.  V.  Casey,  26  Pa.  287;  Kinsley  v.  Buf- 
falo, iV^.  r.  dt  P.  R.  Co.  87  Fed.  Rep.  181 ;  1 
Wood,  Railway  Law,  563-565. 

The  vessel,  having  been  engaged  in  business 
wholly  between  termini  in  this  state,  and  the 
whole  transaction  having  been  begun  and  fin- 
ished here,  was  engaged  in  neither  foreign  nor 
interstate  commerce,  so  far  as  its  duties  to  the 
public  as  carrier  were  concerned.  It  was  a 
proper  subject  of  state  legislation. 

See  1  Kent,  Com.  12th  ed.  439,  note;  Munn 
V.  Illinois,  94  U.  8.  135,  24  L.  ed.  87;  Peik  v. 
Cliicaffo  4b  N.  W.  R.  Co.  94  U.  S.  177,  24  L.  ed. 
97;  Chicago,  B.  <fe  Q.  R.  Co,  v.  Cutis,  94  U.  S. 
163,  24  L.  ed.  95. 

The  states  may  regulate  commerce  in  those 
matters  which  are  of  local  concern,  in  the  ab- 
sence of  action  by  Congress,  although  such 
regulation  may  indirectly  or  incidentally  af- 
fect foreign  or  interstate  commerce. 

Smith  V.  Alabama,  124  U.  S.  465,  81  L.  ed. 
608;  Ouachita  4b  M.  R,  Packet  Co.  v.  Aiken, 
121  U.  S.  444,  30  L.  ed.  976 ;  Miller  v.  Nexo 
York,  109  U.  8.  385,  27  L.  ed.  971 ;  Parkers- 
burg  4b  0.  River  Transp.  Co,  v.  Parkersburg, 
107  U.  8.  691,  27  L.  ed.  584 ;  Eseanaha  4b  L, 
M.  Transp.  Co,  v.  Chicago,  107  U.  8.  678.  27 
L.  ed.  442;  Cincinnati,  P.  B.  S.  4b  P.  Packet  Co, 
y.  CatUttsburg,  105  U.  8.  559,  26  L.  ed.  1169; 
Chicago  4b  N.  W.  R.  Co,  v.  Fuller,  84  U.  8.  17 
Wall.  560,  21  L.  ed.  710 ;  Cooley  v.  Philadel- 
phia, 53  U.  8.  12  How.  299,  13  L.  ed.  996; 
License  Cases,  46  U.  8.  5  How.  504,  12  L.  ed. 
256;  Sherlock  v.  AUing,  93  U.  8.  99,  23  L.  ed. 
819. 

Messrs.  Lnee  A  MeDoiiald«  for  respond- 
ent: 

This  action  arises  from  a  maritime  contract 
solely,  and  courts  of  admiralty  alone  have  jur- 
isdiction thereof. 

U.  8.  Rev.  Stat.  §  711;  Desty,  Federal  Pro- 
cedure, 57,  60,  61 ;  New  Jersey  Steam  Nav,  Co, 
V.  Merchants  Bank,  47  U.  8.  6  How.  344,  12 
L.  ed.  465;  Morewood  v.  Enequist,  64  U.  8.  23 
How.  491,  16  L.  ed.  516;  The  Yankee  v.  Gal- 
lagher, McAllister,  467 ;  Steele  v.  Tliatcher,  1 
"Ware,  467;  Banta  v.  McNeil,  5  Ben.  84; 
ChurcJi  V.  Sheltan,  2  Curt.  271;  The  Spartan, 
1  Ware,  149;  Neto  England  Marine  Ins,  Co.  v. 
Dunham,  78  U.  8.  11  Wall.  1,  20  L.  ed.  90; 
Bark  San  Fernando  v.  Jackson,  12  Fed.  Rep. 
341;  The  Fifes/iire,  11  Fed.  Rep.  743;  L(n'dv. 
OoodaU,  M,  4b  P.  S.  S.  Co.  102  U.  8.  543, 26  L. 
ed.  225;  Carpenter  v.  Tlie  Emma  Johnson,  1 
Cliff.  638. 

The  simple  fact  of  there  being  a  discrimina- 
tion did  not  give  a  cause  of  action  at  common 
law. 

Express  Companies  v.  R.  R.  Companies,  3 
Am.  &  Enff.  R.  R.  Cas.  602;  Fitchhurg  R.  Co, 
V.  Cage,  12  Gray,  898:  Sargent  v.  Boston  4b  L, 
R.  Corp.  115  Mass.  416;  Johnson  v.  Pensaeola 
4b  P,  R.  Co.  16  Fla.  623,  26  Am.  Rep.  731 ; 
Menacfio  v.  Ward,  27  Fed.  Rep.  529,  ana  notes; 
Ex  parte  Benson,  18  8.  C.  38,  44  Am.  Rep. 
564;  Nem  Jersey  Steam  Nav.  Co,  v.  Merchants 
Bank,  47  U.  8.  6  How.  344,  12  L.  ed.  465; 
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Michigan  Cent.  R.  Go.  v.  Hale,  6  Mich.  343; 
Audenried  v.  Philadelphia  4b  R,  R.  Co,  68  Pa. 
370,  8  Am.  Rep.  195;  Bankard  v.  Baltimore  4b 
0.  R.  Co.  34  Md.  197,  6  Am.^Rep.  321 ;  New 
England  Exp.  Co.  v.  Maine  Cent.  R,  Co.  57 
Me.  188;  Hersh  v.  Northern  Cent.  R.  Co.  74 
Pa.  181;  Chicago  4b  A.  R.  Co.  v.  People,  67111. 
11,16  Am.  Rep.  599;  McNees  v.  Missouri  Pat. 
R,  Co.  22  Mo.  App.  224. 

G»roiitte»  J,,  delivered  the  opinion  of  the- 
court: 

This  is  an  action  brought  by  plaintiff  to  re- 
cover damages  of  defendant  for  a  discrimina- 
tion in  freight  rates.  A  demurrer  to  the  com- 
plaint was  interposed  upon  the  ground  that 
the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  action,  and  that  no  cause  of  action 
was  stated.  The  demurrer  was  sustained,  and 
the  ruling  of  the  court  in  this  regard  is  the 
only  matter  before  us  for  review. 

The  complaint  substantially  alleges  that  the 
defendant  is  a  common  carrier  of  freight,  by 
vessel,  between  San  Francisco  and  San  Diego,. 
tia  the  Pacific  ocean;  that  between  certain 
dates  plaintiff,  as  a  merchant  of  San  Diego^ 
paid  to  defendant,  according  to  its  regular 
schedule  of  rates,  large  sums  of  money  aa 
charges  for  freight;  that  defendant  charged  a 
second  merchant  12^  per  cent  less  for  freight 
of  the  same  character  and  quantity  than  it  did 
plaintiff;  thiCt  said  charges  were  a  discrimina- 
tion aeainst  plaintiff,  and,  though  often  re- 
quested so  to  do,  defendant  refused  to  allow 
plaintiff  such  reduced  rates,  whereby  he  haa 
been  damaged  in  the  sum  of  $1,674.14.  The 
amount  sought  to  be  recovered  as  damages  is 
the  difference  between  the  freight  charges, 
made  to  plaintiff  and  those  made  to  the  more 
favored  merchant.  It  would  seem  to  be  en- 
tirely immaterial,  to  the  extent,  at  least,  of  the 
consideration  of  the  merits  of  this  appeal, 
whether  the  present  action  is  one  of  contract  or 
of  tort.  From  either  standpoint  it  arises  from 
a  maritime  contract  solelv,  and  courts  of  ad- 
miralty alone  have  jurisdiction,  unless  the 
cause  comes  within  the  reservation  found  in 
section  711  of  the  Revised  Statutes  of  the  United 
States:  "The  jurisdiction  vested  in  the  courts 
of  the  United  States,  in  the  cases  and  proceed- 
ings hereafter  mentioned,  shall  be  exclusive  of 
the  courts  of  the  several  states;  ...  (8)  Of  all 
civil  cases  of  admiralty  and  maritime  jurisdic- 
tion, saving  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy,  where  the  common 
law  is  competent  to  give  it"  There  can  be  no 
question  but  that  the  voyage  of  a  carrier  made 
upon  the  high  seas,  even  though  the  ports  of 
departure  and  destination  are  in  the  same 
state,  is  under  the  exclusive  control  and  regu- 
lation of  Congress.  It  is  only  the  internal 
commerce  and  navigation  of  a  state  that  la- 
under the  control  and  regulation  of  the  state. 
As  was  said  in  Carpenter  v.  The  Emma  Johi^ 
son,  1  Cliff.  638:  "Great  mischief  would 
inevitably  result  from  any  rule  denying 
admiralty  jurisdiction  in  all  cases  where 
the  place  of  the  departure  of  the  vessel  and  the 
place  of  her  destination  are  both  within  the 
same  state,  when  any  part  of  the  voyage  is  up- 
on the  high  seas,  for  every  navigator  knowa 
that  in  many  such  cases  nearly  the  whole  voy- 
age is  out  of  the  limits  of  the  state."    Bee 
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Lord  V.  QoodaU,  N.  A  P.  8,  8,  Co.  102  U.  S. 
544,  26  L.  ed.  226;  Pacific  Coast  8,  8.  Co.  v. 
BaUroad  Comrs.  18  Fed.  Kep.  10. 

It  follows  from  the  foregoing  authorities  that 
plaintiff  has  do  standiDg  in  the  courts  of  this 
state,  unless  bis  rights  are  reserved  to  him  un- 
der the  reservation  of  the  Revised  Statutes 
previously  quoted.  In  other  words,  has  he  a 
cause  of  action  at  common  law  against  the  de- 
fendant, under  the  facts  of  his  complaint? 
The  gist  of  the  complaint  is  that  for  the  same 
quantity  and  character  of  freight  plaintiff  was 
charged  a  sum  12i  per  cent  greater  for  trans- 
portation from  the  same  point  than  the  other 
merchant.  Respondent  insists  that  at  common 
law  the  right  of  action  was  based  upon  the 
rate  chargS  being  unreasonable  and  excessive 
in  itself,  and  that  a  mere  discrimination,  as 
disclosed  in  this  case,  gave  no  cause  of  action; 
that  no  wrong  was  committed  if  the  charge 
was  reasonable  for  the  service,  and,  there  being 
no  wrong,  no  remedy  was  demanded.  Appel- 
lant insists  that  at  common  law  it  is  the  duty 
of  the  carrier*  to  "receive  and  carry  goods  for 
all  persons  alike,  and  that  the  rates  must  not 
onljr  be  reasonable,  but  equal,  when  the  con- 
ditions are  substantially  the  same."  It  wifl 
thus  be  seen  that  the  merits  of  this  appeal  will 
be  concluded  by  a  delermination  as  to  what  is 
the  common  law  upon  this  question;  and  that 
is  a  matter  of  some  difficulty  of  solution,  owing 
to  the  divergent  views  expressed  upon  the  sub- 
ject by  the  various  courts  of  this  country. 
This  divergence  of  opinion  among  the  courts 
has  undoubtedly  been  caused  to  some  extent  by 
the  fact  that  for  more  than  fifty  years  the 
courts  of  England  have  had  no  occasion  to  ex- 
pound the  common  law  upon  this  subject; 
common  carriers,especially  railway  companies, 
having  been  placed  entirely  under  the  control 
of  the  statute  law.  In  this  country,  to  some 
extent,  there  is  a  lack  of  direct  authority  upon 
the  question,  owinfi^  to  the  fact  that  constitu- 
tional and  legislative  provisions  are  common 
in  nearly  all  the  states  of  this  Union,  prohibit- 
ing common  carriers  from  practicing  discrimi- 
nation in  their  rates  of  toll.  And,  while  these 
statutory  and  constitutional  provisions  have 
been  regarded  and  incidentally  declared  to  be 
reiterations  of  the  common  law  by  many  courts 
of  ih\s  country,  sound  authority  upon  which 
to  base  such  declarations  is  wanting  in  the 
books.  The  fundamental  and  statute  law  of 
the  various  states  upon  this  subject  appears  to 
have  been  founded  upon  the  principles  em- 
bodied in  the  early  acts  of  parliament  pertain- 
ing to  the  conduct  and  control  of  railways  as 
common  carriers,  rather  than  upon  the  com- 
mon law  of  England.  Indeed,  we  have  been 
able  to  obtain  but  few  direct  adjudications 
from  English  courts  upon  this  question,  owing 
to  the  fact  that  it  woula  seem  the  business  of  in- 
land common  carriers  in  that  country  was  not 
a  matter  of  great  concern  until  railroads  were 
operated;  and,  immediately  subsequent  to  that 
great  epoch  in  the  world's  progress,  statutory 
enactments  followed,  entirely  taking  away 
from  the  courts  the  necessity  of  any  further 
apphcation  of  the  common-law  rights  and 
remedies.  If  the  common  law  were  as  appel- 
lant here  contends  it  to  be,  there  would  have 
been  no  necessity  for  parliament  to  have 
enacted  these  stringent  ''equality  clauses,"  as 
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they  were  termed.  It  appears  that  this  prin- 
ciple of  equality  of  charges  arose  from  the 
necessity  of  the  times,  a  necessity  created  by 
the  operation  of  railroads,  which  swallowed  up 
and  destroyed  all  other  common  carrier  sy sterna 
of  England,  and  thereby  created  a  monopoly 
of  the  business,  and  a  power  for  wrong  that  at 
once  demanded  the  restrictions  of  legislative 
enactments.  This  conclusion  is  fully  borne 
out  by  the  language  of  Mr.  Justice  Blackburn 
in  Great  WesUrn  H.  Go,  v.  8utton,  L.  R.  4  H. 
L.  238,  wherein  he  said:  "  I  think  it  appears 
from  the  preamble  of  the  90th  section  of  the 
Railways  Clauses  Consolidation  Act  (1845)  that 
the  Legislature  was  of  opinion  that  the  changed 
state  of  things  arising  from  the  general  use  of 
railways  maae  it  expedient  to  impose  an  obli- 
gation on  railway  companies  acting  as  carriers 
beyond  what  is  imposed  on  a  carrier  at  common 
law.  And,  if  this  be  borne  in  mind,  I  think 
the  construction  of  the  proviso  for  equality  is 
clear,  and  is  that  the  defendants  may,  subject 
to  the  limitations  in  their  special  acts,  charge 
what  they  think  fit,  but  not  more  to  one  per- 
son than  they,  during  the  same  time,  charge  to 
others  under  the  same  circumstances.  And  I 
think  it  follows  from  this  that  if  the  defend- 
ants do  charge  more  to  one  person  than  they, 
during  the  same  time,  charge  to  others,  the 
charge  is,  by  virtue  of  the  statute,  extortionate. 
And  I  think  the  rights  and  remedies  of  a  per- 
son made  to  pay  a  charge  beyond  the  limit  of 
equality  imposed  by  the  statute  on  railway 
companies,  acting  as  carriers,  on  their  line, 
must  be  precisely  the  same  as  those  of  a  per- 
son made  to  pay  a  charge  beyond  the  limit 
imposed  by  the  common  law  on  ordinary  car- 
riers as  being  more  than  was  reasonable.  The 
mode  of  establishing  that  the  demand  is  extor- 
tionate differs  in  the  two  cases.  Where  it  is 
sought  to  prove  that  the  charge  is  unreasonable, 
and  therefore  extortionate,  the  fact  that  another 
was  charged  less  is  only  material  as  evidence 
for  the  jury  tending  to  prove  that  the  reason- 
able charge  was  the  smaller  one.  When  it  ia 
sought  to  show  that  the  charge  is  extortionate,, 
as  being  contrary  to  the  statutable  obligation 
to  charge  equally,  it  is  immaterial  whether  the 
charge  is  reasonable  or  not;  it  is  enough  to 
show  that  the  company  carried  for  some  other 
person  or  class  of  persons  at  a  lower  charge 
during  the  period  throughout  which  the  party 
complaining  was  charged  more  under  the  like 
circumstances." 

It  is  not  the  purpose  of  the  court  to  review 
the  authorities  of  this  country  upon  the  ques- 
tion under  discussion.  For  the  reasons  pre- 
viously suggested,  the  matter  was  only  indi- 
rectly involved  in  the  great  majority  of  them, 
and,  as  authority  upon  the  subject,  they  are 
weakened  to  that  extent.  The  case  of  Scofleld 
V.  Lake  Shore  A  M.  8.  R.  Co.,  43  Ohio  St.  571, 
54  Am.  Rep.  846,  is  the  leading  case  in  the 
United  States  supporting  appellant's  conten- 
tion, and  it  is  upon  this  case  that  appellant 
^ays  **he  has  pinned  his  faith  and  hung  hia 
hope."  The  case  of  Johnson  v.  Pensacoladt  P, 
R.  Co.,  16  Fla.  623,  26  Am.  Rep.  731,  is  the 
leading  case  in  this  country  holding  to  the  con- 
trary view,  and  the  opinion  of  the  learned 
judge  in  the  8co field  Case  does  not  appear 
to  overrule  the  doctrine  there  declared,  but 
would   seem  to  look  to  the  statute  law  of 
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'Ohio  for  support,  rather  than  to  the  com- 
mon law.  It  says,  in  speaking  of  the 
Florida  case:  "Keliance  is  placed  on  the 
doctrine  that  discrimination  is  not  qeces- 
sarily  unlawful,  and  that  all  the  freightier  is 
•entitled  to  is  a  reasonable  rate,  not  necessar- 
ily equal  to  all,  and,  in  the  absence  of  any  stat- 
ute to  the  contrary,  we  are  not  inclined  to  ques- 
tion the  correctness  of  these  decisions."  The 
facts  in  the  Florida  case  appear  to  be  practi- 
cally identical  with  the  facts  of  this  case. 
Florida  had  no  statutory  law  upon  the  subject 
of  the  regulation  of  common  carriers,  and 
hence,  as  here,  the  merits  of  the  case  rested 
upon  the  determination  as  to  what  was  the 
common  law  upon  the  subject.  In  this  case 
the  ancient,  as  well  as  the  modem  authorities 
are  ably  reviewed,  and  the  court  says: 
"  Our  conclusions  are  that,  as  against  a  com- 
mon or  public  carrier,  every  person  has  the 
same  right;  that  in  all  cases,  where  his  com- 
mon duty  controls,  be  cannot  refuse  A.  and 
accommodate  B.;  that  all,  the  entire  public, 
have  the  right  to  the  same  carriage  for  a  reason- 
able price,  and  at  a  reasonable  charge  for  the 
service  performed;  that  the  commonness  of  the 
duty  to  carry  for  all  does  not  involve  a  common- 
ness or  equality  of  compensation  or  charge; 
that  all  a  shipper  can  ask  of  a  common  carrier  is 
that  for  the  service  performed  he  shall  charge 
no  more  than  a  reasonable  sum  to  him;  that 
whether  the  carrier  charges  another  more  or 
less  than  the  price  charged  a  particular  indi- 
vidual may  be  a  matter  of  evidence  in  deter- 
mining whether  a  charge  is  too  much  or  too 
little  for  the  service  performed;  and  that  the 
difference  between  the  charges  cannot  be  the 
measure  of  damages  in  any  case,  unless  it  is 
established  by  proof  that  the  smaller  charge  is 
the  true,  reasonable  charge,  in  view  of  the 
transportation  furnished,  and  that  the  higher 
charge  is  excessive  to  that  decree."  The  court 
also  says:  "  In  the  last  edition  of  Story  on 
Bailments  we  find  the  rule  of  the  common  law 
thus  stated:  '  At  common  law  a  common  car- 
rier of  goods  is  not  under  any  oblicration  to 
treat  all  customers  equally.  He  is  bound  to 
accept  and  carry  for  ail  upon  beinfr  paid  a  rea- 
sonable compensation.  But  the  fact  that  he 
charges  less  for  one  than  for  another  is  only 
evidence  to  show  that  a  particular  charge  is 
unreasonable, — nothing  more.  There  is  noth- 
ing in  the  common  law  to  hinder  a  carrier 
from  carrying  for  favored  individuals  at  any 
unreasonably  low  rate,  or  even  gratis.' " 
By  reason  of  the  variance  which  exists  in  the 


views  of  the  courts  of  this  country  as  to  what 
is  the  common  law  upon  this  subject,  it  would 
seem  that  the  adjudications  of  the  common- 
law  courts  of  England  upon  such  a  matter 
should  have  pre-eminent  and  controlling 
weight  with  the  courts  of  the  various  states. 
In  the  case  of  Great  Western  R.  Go.  v.  Sutton, 
to  which  reference  has  already  been  made,  Mr, 
Justice  Blackburn,  in  a  verv  luminous  opinion, 
addressed  in  part  directly  to  this  question, 
said :  "  At  common  law  a  person  holdincr  him- 
self out  as  a  common  carrier  of  goods  was 
not  under  any  obligation  to  treat  all  customers 
equally.  The  obligation  which  the  common 
law  imposed  upon  him  was  to  accept  and  carry 
all  goods  delivered  to  him  for  carriage  accora- 
ing  to  his  profession,  (unless  he  had  some  rea- 
sonable excuse  for  not  doing  so,)  on  being  paid 
a  reasonable  compensation  for  so  doing;  and, 
if  the  carrier  refused  to  accept  such  goods,  an 
action  lay  against  him  for  so  refusing;  and,  if 
the  customer,  in  order  to  induce  the  carrier  to 
perform  the  duty,  paid,  under  protest,  a  larger 
sum  than  was  reasonable,  he  might  recover 
back  the  surplus  beyond  what  the  carrier  was 
entitled  to  receive,  in  an  action  for  money  had 
and  received,  as  being  money  extorted  from 
him.  But  the  fact  that  the  carrier  charged 
others  less,  though  it  was  evidence  to  show 
that  the  charge  was  unreasonable,  was  no  more 
than  evidence  tending  that  way.  There  was 
nothing  in  the  common  law  to  hinder  a  carrier 
from  carrying  for  favored  individuals  at  an  un- 
reasonably low  rate,  or  even  gratis.  All  that 
the  law  required  was  that  he  should  not 
charge  anymore  than  was  reasonable."  The 
learned  justice  in  his  opinion  clearly  indicates 
that  the  prime  object  of  the  railway  equality 
clauses  enacted  by  parliament  was  to  cover  the 
exact  case  of  injury  by  discrimination  in 
freights,  such  as  is  c&imed  by  plaintiff  in  this 
record.  During  the  progress  of  the  argument 
in  Baxendalev.  Eastern  Counties  R.  CV>.,4C. 
B.  N.  S.  78.  Justice  Bylea  said:  **I  know  no 
common -law  reason  why  a  carrier  may  not 
charge  less  than  what  is  reasonable  to  one  per- 
son, or  even  carry  him  free  of  all  charge." 
For  the  foregoing  reasons  the  court  concludes 
that  the  complaint  is  deficient  in  not  stating  that 
the  charge  to  plaintiff  was  unreasonable;  and 
that  the  allegation  of  discrimination  or  in- 
equality is  nof  the  equivalent  of  an  allegation 
01  an  excessive  charge. 

Let  th^  judgment  be  affirmed^- 

We  concur:  McFarland»  <7./  Pateraon, 
J,;  HarrisoBt  J. 
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*1.  A  mere  separatloii  of  a  Jury  will  not 

«Headnote8  by  BnAJNNON,  J, 


entitle  the  person  to  a  neyy  trial;  but 

where  there  has  been  an  Improper  Beparation  of 
the  jury  durlnK  the  trial,  if  the  verdict  Is  against 
the  prisoner,  he  is  entitled  to  the  benefit  of  the 
presumption  that  suoh  separation  has  been  prej- 
udicial to  him,  and  the  burden  of  proof  is  upon 
the  state  to  show  beyond  a  reasonable  doubt  that 
the  prisoner  has  suffered  no  injury  by  reason  of 


Note.— irr€«i«tfi»te  impulse  as  an  excuse  for  crime. 

Upon  this  question  there  is  an  irreconcilable  con- 

^  fiict  in  the  authorities.    The  theory  that  there  can 
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be  an  irresistible  impulse  which  will  excuse  from 
responsibility  for  crime  one  who  is  able  to  distin- 
jniish  right  from  wrong,  is  expressly  rejected  in 
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the  separation.    If  the  prosecution  falls  to  do  i 
this,  the  verdict  will  be  set  aside. 

8.  The  same  rule  should  be  applied  to 
all  eaees  of  miMSondnct  or  irreffularity  by 
the  Jury  during  the  trial  which  are  of  such  a  char- 
adler  as  to  raise  a  presumption  tbat.the  prisoner 
was  prejudloed  thereby. 

3.  The  teettmoiiy  of  Jiirom  majr  be  re- 
eelved  to  disprove  or  explain  any  such  separa- 
tion, misconduct,  or  irregularity;  but  their  testi- 
mony will  not  be  reoeived  to  show  by  what 
motive  they  were  actuated,  or  that^any  admitted 
fact,  misconduct,  or  irregularity  had  no  Influence 
or  effect  upon  their  minds  in  producing  the  ver* 
diet.  In  any  case,  where  proper  at  all,  the  testi- 
mony of  Jurors  should  be  reoeived  with  great 
caution. 

4.  Mere  buetnese  eonvereation  bgr  a  Ju- 
ror with  another  person*  entirely  foreign 
to  the  case  on  trial,  in  the  presence  and  hearing 
of  the  sheriff  and  the  other  Jurors,  will  not  avoid 
the  verdict. 

5.  A  new  trial  will  not  be  granted  in  a 
i  criminal  ease  for  matter  that  Is  a  prin- 
cipal eanse  of  challenge  to  aJnror» 

which  existed  before  he  was  elected  and  sworn 
as  a  Juror,  but  which  was  unknown  to  the  pris- 
oner until  after  the  verdict,  and  which  could  not 
have  been  discovered  by  the  exercise  of  ordinary 
diligence,  unless  it  appear  from  the  whole  case 
that  the  prisoner  suffered  injustice  from  the  fact 
that  such  Juror  ser^-ed  In  the  case.  In  determin- 
ing this  court  should  look  only  to  the  evidence 
touching  such  cause  of  challenge;  not  to  the  evi- 
dence on  the  trial  as  to  the  prisoner's  guilt. 

6.  To  aet  aside  a  verdict  beoanse  of  an 
opinion  entertained  hy  ajar<n*  before 


he  was  sworn,  it  ought  to  appear  that  such  opin  . 
ion  was  not  merely  unsubstantial  and  hypothet- 
ical, but  such  as  would  have  excluded  him  from 
the  Jury  had  it  been  known  before  he  was  sworn. 

7.  A  motion  fbr  contin nance  Is  addressed 
to  the  sonad  discretion  of  the  oonrt*  un- 

der  all  the  circumstances  of  the  case;  and,  though 
an  appellate  court  will  supervise  the  action  of  an 
Inferior  court  on  such  motion,  it  will  not  reverse 
the  Judgment  on  that  ground,  unless  such  action 
was  plainly  erroneous. 

8.  Where  a  contlnnanee  Is  asked  to  pro- 
enre  the  OTidence  of  a  witness  not  resi- 
dent in  the  state*  the  affidavit  should  state 
not  only  the  bona  fide  belief  that  such  evidence 
can  be  procured,  but  the  grounds  of  such  belief. 
In  order  that  the  court  may  see  that  the  belief  Is 
not  merely  a  hope,  but  a  well-founded,  reason- 
able expectation,  that  it  will  be  procured. 

9.  A  conrt  most  see  reasonable  ground 
to  donbt  the  sanity  of  a  person  abont 
to  be  tried  Ibr  Iblony  before  impaneling 
a  Jury  to  inquire  as  to  his  sanity.  The  court 
may  Inspect  and  examine  the  prisoner,  consider 
his  action  and  demeanor,  read  affidavits,  inquire 
of  phsrsioians  and  others  touching  his  then  mental 
condition.  The  decision  of  the  trial  court  wlU 
have  a  very  weighty.  If  not  conclusive,  influence 
In  the  appellate  court,  and  will  not  be  reversed, 
if  at  all,  unless  it  very  manifestly  appears  that 
the  decision  was  wrong,  or  that  the  court  abused 
the  discretion  lodged  with  it  by  the  statute. 

10.  A  person  partially  insane  is  yet  re- 
sponsible for  a  criminal  act  if  at  the  time 
of  the  act  he  knows  right  from  wrong,  and  knows 
the  nature  and  character  of  the  particular  act 
and  its  consequences,  and  knows  that  it  is  wrong. 


Reg.  V.  Haynes,  1  Fost.  &  F.  666;  Keg.  v.  Burton,  3 
Post  &  F.  772;  Reg.  v.  Barton,  8  Cox,  C.  C.  275;  Heg. 
V.  Stokes,  8  Oar.  &  K.  186;  Reg.  v.  Pate,  dted  in  1  Ben- 
nett &  H.  Lead.  Cas.  96;  United  States  v.  Holmes,  1 
Cliff.  98;  People  v.  Hoin,  62  Cal.  120, 46  Am.  Rep.  641; 
Fogarty  v.  State,  80  Ga.  460;  State  v.  Nixon,  82  Kan. 
205;  State  v.  Mowry,  87  Kan.  869;  State  v.  Yar- 
borough,  39  Kan.  581;  Spencer  v.  State,  69  Md.  28; 
Graves  v.'State,  46  N.  J.  L.  847;  State  v.  Brandon,  58 N. 
C.  483;  State  v.  Potts,  100  N.  C.  457;  Peoplelv.  Cole- 
man, 1 N.  Y.  Crim.  Rep.  1;  People  v.  Waltz,  60  How. 
Pr.  204 ;  Flanagan  v.  People,  52  N.  Y.  467,  U  Am. 
Rep.  i781;  Walker  v.  People,  88  N.  Y.  81;  People  v. 
Cftrpenter,  102  X.  Y.  238;  People  v.  Montgomery,  13 
Abb.  Pr.  N.  P.  207;  State  v.  Alexander,  80  8.  C.  74; 
State  v.  LeveUe,  84  S.  C.  120. 

A  request  to  charge  that  * 'if  some  controlling  dis- 
ease was  in!truth  the  acting  power  within  the  pris- 
oner which  he  could  not  resist,  or  if  he  had  not 
eufBeient  use  of  his  reason  to  control  the  passions 
which  prompted  the  act  complained  of  he  was  not 
responsible,"  was  held  to  have  been  properly  re- 
fused in  'Anderson  v.  State,  42  Ga.  9;  State  v.  Cole- 
man, 27  La.  Ann.  691;  Flanagan  v.  People,  and  Peo- 
ple y.  Carpenter,  tupra, 

Tn  Choice  v.  State,  31  Ga.  424,  it  was  held  that  re- 
sponsbility  depends  upon  thelpossession  of  will,— 
not  the  power  over  it;  and  an  instruction  based  on 
ability  to  distinguish  between  right  and  wrong  as 
to  the  particular  act  committed,  waslheid  to  proi>- 
erly  express  the  law. 

In  United  States  v.  Young,  25  Fed.'Rep.  710,':tho 
court  said  that  a  man  may  he  driven  to  a  desperate 
and  homicidal  act  by  morbid  impulse,  but  that  the 
cases  in  which  the  defendant  is  wholly  Irresponsible 
are  rare,  the  dlfBoulty  in  the  way  of  applying  the 
test  very  great,  and  that  the  court  was  compelled  to 
adhere  toHhe  /*rlght  and  wrong"  testjuntil  some- 
thing better.was  devised.  "A'slmilar ^opinion  was 
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expressed  in  State  v.  Bundy,  24  S.  C.  489, 58  Am. 
Rep.  283. 

In  his  charge  to  the  Jury  in  Huntington^s  Case, 
who  was  tried  for  forgery  In  New  York,  in  1868, 
Capron,  J.,  said  that  the  theory  might  be  prefer- 
able that  Insanity  might  exist  and  the  subject  be 
totally  incapable  of  controlling  his  actions,  while 
his  knowing  and  reasoning  powers  suifered  no  not- 
able lesion,  but  that  until  the  proper  authorities 
sanctioned  it,  he  could  not  regard  it.  Hunting- 
ton's Trial,  p.  447. 

In  United  States  v.  Faulkner,  35  Fed.  Rep.  730,  the 
Jury  were  Instructed  that  they  were  to  decide 
whether  the  accused  had  »mind  enough  to  know 
that  it  was  wrong,  and  will  enough  to  withhold 
from  putting  obscene  matter  in  the  mails,  but  in- 
structed them  that  he  was  responsible  if  he  knew 
what  he  was  doing  and  that  it  was  wrong. 

In  State  v.  Scott.  41  Minn.  865,  it  was  held  that  an 
irresistible  impulse  to  commit  a  crime  in  the  mind 
of  one  conscious  of  its  nature  and  quality,  or  that 
it  was  wrong,  could  not  be  allowed  as  a  defense, 
under  Minn.  Pen.  Code,  1 21;  "a  morbid  propensity 
to  commit  prohibiteil  acts  existing  in  the  mind  of 
a  person  who  is  not  shown  to  have  been  incapable 
of  knowing  the  wrongfulness  of  such  acts  forms 
no  defense  to  a  proeecution  therefor." 

In  Com.  V.  Rogers,  7  Met.  fiOO,  41  Am.  Dec.  458. 
1  Bennett  &  U.  Lead.  Cas.  87,  Shaw,  €h.  J.,  said  that 
one  who  in  committing  a  homicide  acted  from  an 
irresistible  and  uncontrollable  impulse,  and  with  a 
mind  diseased  to  such  a  degree  that  for  the  time  it 
overwhelmed  the  reason,  conscience,  and  judg- 
ment is  not  responsible.  This  is  a  leading  case  on 
the  subject,  but  it  Is  very  doubtful  how  far  the  chief 
Justice  intended  to  go  In  the  matter." 

It  has  been  cited  both  for  and  against  the  theory 
that  irresistible  Impulse  excuses.  In  Cunningham 
V.  State,  56  Miss.  260,  21  Am.  Rep.  360,  it  was  held  to 
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and  is  hurtful  to  another,  and  deserves  punish- 
ment. In  such  case  no  mere  irresistible  impulse 
to  do  the  act  will  exempt  him  from  criminal  re- 
sponsibility for  such  act. 

(October  1, 1892.) 

ERROR  to  the  Circuit  Court  for  Cabell  County 
to  review  a  judgment  convicting  defend- 
ant of  murder.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marcum,  Peyton  A  Marcum* 
for  plaintiff  in  error: 

The  affidavit  of  W.  H.  Harrison  showed  that 
at  the  time  the  case  was  called  for  trial  the 
mind  of  the  prisoner,  Allen  Harrison,  was  in 
such  a  condition  as  to  render  him  incapable  of 
consulting  with  his  attorneys  or  anj  one  else, 
touching  his  case;  that  he  was  not  m  condition 
of  mind  to  communicate  with  his  counsel  or 
to  render  them  any  assistance  whatever  in  pre- 
paring for  or  conductiog  his  defense;  that  bis 
mind  bad  been  in  that  condition  for  some  time 
prior  to  that  day  and  ever  since  the  commis- 
sion of  alleged  offense;  that  he  regarded  the 
said  Allen  Harrison  as  wholly  incapable  of  im- 
parting such  information  to  bis  counsel,  rela- 
tive to  bis  case,  as  would  enable  them  intelli- 
gently to  prepare  for  his  defense. 

This  being  a  fact  it  was  plainly  the  duty  of 
the  court  to  suspend  the  trial  until  a  iury  was 
impaneled  to  inquire  into  the  sanity  of  the  pris- 
oner. 

W.  Va.  Code,  chap.  159,  §  10;  also,  Oruber 
V.  State,  8  W.  Va.  699. 

The  affidavit  of  W.  H.  Harrison,  filed  in 


support  of  tbe  prisoner's  motion  for  continu- 
ance, states  that  one  Dr.  J.  E.  Erwin  was  a 
material  and  necessaiy  witness  for  the  prisoner 
in  bis  defense;  that  the  prisoner  could  prove 
facts  by  the  said  Erwin  that  could  not  be 
proved  by  any  other  witness  known  to  him; 
that  the  said  Erwin  had  been,  for  a  long  time» 
the  attending  physician  of  tbe  prisoner;  that 
said  Erwin  had  told  the  affiant  that  the  mind 
of  the  prisoner  was  diseased  and  unsound;  had 
told  him  the  name  of  the  disease  and  the  cause 
thereof;  that  said  Erwin  was  not  a  resident  of 
this  state  and  could  not  be  served  with  sub- 
poena or  other  process;  that  when  affiant  last 
heard  of  him,  he  was  living  in  Tennessee;  that 
the  prisoner  could  not  safely  go  into  the  trial 
of  his  case  in  the  absence  of  tbe  said  Erwin; 
that  by  the  next  term  of  the  court  he  could 
have  tbe  said  Erwin  present,  or  procure  his 
deposition  in  the  case. 

Upon  tbe  face  of  the  affidavit  the  prisoner 
showed  himself  entitled  to  a  continuance. 

We  are  more  impressed  with  the  soundness 
of  these  views  on  account  of  the  fact  that  but 
six  days  elapsed  from  the  time  of  the  commis- 
sion of  the  alleged  offense,  until  tbe  prisoner 
was  forced  into  a  trial  of  the  case. 

See  W.  Va.  Code,  chap.  159,  §  1;  also,  State 
V.  BetsaU,  11  W.  Va.  726. 

The  right  and  wrong  test  is  not  the  only  test 
of  criminal  responsibiiity. 

Tbe  later  decisions  and  authorities  couple 
with  the  right  and  wrong  test  the  power  of 
choosing  between  the  two,  and  the  power  of 
the  will  over  the  actions. 

Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep. 


be  equivalent  to  the  "rli^ht  and  wrong*^  test,  and 
that  a  person  is  responsible  for  an  act  committed 
under  a  mental  condition  which  perfectly  perceives 
the  true  relations  of  tbe  party,  and  recognizes  all 
the  obligations  thereby  imposed,  but  which  is  un- 
able to  control  the  will. 

A  person  laboring  under  partial  insanity,  who 
still  understands  tbe  nature  and  character  of  his 
acts  and  its  consequences,  has  a  knowledge  that  it 
is  wrong  and  criminal,  and  a  mental  power  suf- 
ficient to  apply  that  knowledge  to  his  own  caae, 
and  to  know  that  if  he  does  it  he  will  do  wrong  and 
receive  punishment,  and  poesesses  withal  a  will 
sufficient  to  restrain  the  impulse  that  may  arise 
from  a  diseased  mind,  is  responsible  for  such  act. 
Dejamette  v.  Com.  75  Va.  887. 

In  Missouri  there  has  not  been  absolute  uniform- 
ity in  regard  to  this  subject.  In  Baldwin  v.  State, 
12  Mo.  228,  it  was  held  that  a  person  who,  at  the 
time  of  committing  an  alleged  criminal  act,  had 
not  possession  of  reason  sufficient  to  know  that  it 
was  wrong,  or  impelled  by  an  insane  impulse,  had 
not  the  power  to  refrain  from  the  commission  of  It, 
is  not  responsible. 

In  State  v.  Handley,  46  Mo.  414,  it  was  said  that  if 
a  person  was  so  insane  as  not  to  know  right  from 
wrong,  and  that  the  act  he  was  committing  was 
wrong,  and  was  so  far  deprived  of  his  will  as  not 
to  possess  the  power  of  choosing  between  right 
and  WTong^in  regard  to  the  act,  he  was  not  respon- 
sible, unless  the  insanity  was  the  immediate  result 
of  intoxicating  liquors  or  narcotics. 

An  Instruction  that  if  the  defendant  was  at  the 
time  of  committing  a  homicide  incapable  of  distin- 
guishing right  from  wrong,  or  of  exercising  con- 
trol or  wUl  power  over  his  actions,  or  was  uncon- 
scious at  times  of  the  nature  of  the  crime  he  was 
about  to  commit,  he  was  not  responsible,  was  held 
in  State  v.  Erb,  74  Mo.  199,  to  have  been  properly 
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refused;  while  an  instruction  that  to  be  irreepon> 
sible,  his  mental  facilities  must  have  been  so  de> 
ranged  as  to  render  him  incapable  of  knowing  the 
right  from  the  wrong  of  the  act  properly  expressed 
the  law.  This  was  followed  in  State  v.  Kotovsky, 
74  Mo.  247,  two  of  the  five  Judges  holding  that  one 
knowing  the  right  from  the  wrong  might  in  conse> 
quence  of  mental  derangement  be  incapable  of 
exercising  the  will,  and  therefore  not  responsible. 
And  In  State  v.  Pagels,  92  Mo.  800,  it  was  said  that 
an  uncontrollable  impulse  to  commit  a  crime, 
springing  from  an  insane  delusion,  is  not  an  ex> 
cuse  for  crime. 

The  contrary  doctrine. 

In  some  Jurisdictions  the  test  of  responsibility  for 
a  criminal  act  is  the  power  to  distinguish  right  from 
wrong  in  regard  to  that  act  and  the  power  to  choose 
whether  to  do  it  or  not.  State  v.  Windsor,  6  Harr. 
(Del.)  512;  State  v.  Brown,  1  Houst.  Cr.  Rep.  539: 
Walker  v.  State,  102  Ind.  602:  Com.  v,  Haskell,  2 
Brewster,  491.    'SJhe  last  is  not  a  criminal  case. 

Insanity  whether  general  or  partial,  to  excuse 
from  crime,  must  exist  to  such  a  degree  as  to  have 
controlled  tbe  will  of  its  subject,  and  have  taken 
from  him  the  freedom  of  moral  action.  Com.  v. 
Mosler,  4  Pa.  264;  Ortwein  v.  Com.  76  Pa.  414, 18 
Am.  Rep.  420. 

Moral  insanity  is  not  a  defense  unless  it  exists  to 
such  an  extent  as  to  subjugate  the  intellect,  control 
the  will,  and  render  it  impossible  for  the  person  to 
do  otherwise  than  yield  thereto.  Taylor  v.  Com. 
109  Pa.  202. 

In  Com.  V.  Mosler,  supra,  it  is  said:  There  is  a 
moral  or  homicidal  insanity  consisting  of  an  irre- 
sistible inclination  to  kill  or  commit  some  other 
particular  offense.  Tbe  doctrine  which  acknowl- 
edges this  mania  'is  dangerous  and  can  be  recog- 
nized only  in  the  direst  oases.    It  should  be 
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193;  1  Whart.  Crim.  Law,  9tb  ed.  §^  83,  43, 
45: 1  Bishop,  Crim.  Law,  7th  ed.  §  886  etseq,; 
1  Greenl.  Ev.  §  372:  1  Stevens,  Crim.  Law, 
§  168. 

An  act  to  be  crimioal  must  be  willful.  If 
therefore  the  prisoner  Harrison  had  no  will 
power;  if  his  mind  was  so  diseased  as  to  render 
his  will  power  incapable  of  either  directing  or 
controlling  his  actions,  then  the  killing  of 
Bettle  Aouims  by  him  was  not  willful  and 
therefore  not  criminal. 

The  juror  who  was  permitted  to  separate 
himself  from  the  others  stated  that  he  saw  no 
one  while  absent  from  the  jury  and  had  no 
conversation  about  the  trial. 

These  statements  made  by  a  juror  upon  this 
subject  were  improper  and  can  have  no  weight 
in  determining  defendant's  right  to  a  new  trial. 

8taU  V.  Robinson,  20  W.  Va.  718,  43  Am. 
Rep.  790. 

The  evidence  shows  that  R.  A.  Goodwin,  a 
member  of  the  juiy,  while  on  the  jury  trying 
the  case  had  a  conversation  with  Doolittle  and 
Biggs  in  the  office  of  the  St.  Nicholas  Hotel ; 
that  a  deed  was  examined  and  acknowledged 
by  said  Goodwin;  that  this  conversation  took 
place  anywhere  from  eight  to  ten  feet  from  the 
sheriff  having  jury  in  charge,  and  that  it  lasted 
some  time,  although  the  sheriff  was  in  the 
room  with  them,  but  did  not  hear  conversa- 
tion nor  examine  deed.  Each  of  these  wit- 
nesBea  said  that  nothing  was  mentioned  about 
the  ease  of  Harrison. 

This  explanation  is  not  sufficient  to  rebut 
presumption  of  prejudice  and  destroy  pris- 
oner's right  to  a  new  trial  on  this  account. 


Com,  V.  Wormletf,  8  Gratt.  712. 

Mr.  Alft^d  Caldwell,  Atty-Qen.,  for 
the  State: 

Unless  good  cause  for  a  continuance  was 
offered,  it  was  the  duty  of  the  circuit  court  to 
try  the  accused  at  the  term  the  indictment  was 
found. 

Code,  chap.  169,  §1. 

The  refusal  of  a  continuance  is  certainly  not 
plainly  erroneous,  and  it  mu.st  l)e  to  make  it  a 
cause  of  reversal. 

Buster  v.  Holland,  27  W.  Va.  511;  State  v. 
Betsall,  11  W.  Va.pOS:  Davis  v.  Walker,  7  W. 
Va.  447:  Dimmey  v.  Wheeling  <fc  E.  G.  R.  Co,  27 
W.Va.32;  WiUon  v.  WJueling,  19  W.  Va.  823; 
Wilson  V.  Koehnlein,  1  W.  Va.  145;  Tompkins 
V.  Burgess,  2  W.  Va.  187. 

The  instructions  for  the  state  were  unobjec- 
tionable. 

States,  Cain,  20  W.  Va.  679;  State  v.  Both 
inson.  Id.  718,  43  Am.  Rep.  799;  State  v.  Doug- 
lass, 28  W.  Va.  297;  State  v.  Welch,  36  W.  Va. 

As  to  the  separation  of  the  jury,  the  facts  in 
evidence  probably  made  it  necessary  for  the 
state  to  show  that  no  prejudice  to  the  accused 
could  arise  therefrom  and  consequently  no  new 
trial  should  have  been  granted  on  that  ac- 
count. This  showing  was  made  by  the  state 
very  fully. 

Stale  V.  Robinson,  supra. 

As  to  the  obiections  made  in  relation  to  the 
juror,  Philip  Ward,  the  record  discloses  such 
satisfactoiT  denials,  explanations  and  corrobo- 
rating evidence  to  that  given  by  Ward  that, 
under  the  authorities,  it  is  clear  that  such  ob- 
jections arc  not  good  ground  for  setting  aside 


shown  to  have  been  habitual  or  to  have  shown  it- 
self in  more  than  one  instance.  To  establish  It  as 
a  Justification,  its  oontemporaneous  existence,  or 
tlie  existence  of  an  habitual  tendency,  amountingr 
to  second  nature,  must  be  shown.  See  also  Coyle 
v.  Com.  100  Pa.  578,  45  Am.  Rep.  307. 

If  the  prisoner  was  actuated  by  an  irresistible 
impulse  to  kill,  and  was  utterly  unable  to  control 
bis  will  or  subjugate  his  intellect,  and  was  not  act- 
uated by  anger,  Jealousy,  revenge,  and  kindred 
evil  passions,  be  is  entitled  to  an  acquittal.  Com.  v. 
Freth,  3  Phila.  105:  Brown  v.  Com.  78  Pa.  12S;  Sayres 
V.  Com.  88  Pa.  801. 

'nie  true  test  of  responsibility  is  whether  the  ac- 
cused had  sufficient  reason  to  know  right  from 
wrong,  and  whether  or  not  he  had  sufficient  power 
of  control  to  govern  his  actions.  Graham  v.  Com. 
16  B.  Kon.  587;  Smith  v.  Com.  1  Duv.  2si4.  In  the 
latter  case  Robertson,  J.,  said  that  moral  insanity 
was  as  well  known  as  intellectual,  and  constituted 
an  excuse  for  crime. 

In  Kriel  v.  Com.,  5  Bush,  aS8,  it  is  held  that  one 
who  commits  an  otherwite  criminal  act  is  reeipon- 
sible  unless  laboring  under  such  a  state  of  mental 
aberration  and  disease  as  to  deprive  him  of  a 
knowledge  of  right  and  wrong,  or  if  be  has  this 
knowledge,  to  take  from  him  the  moral  power  to 
resist  his  morbid  Inclination  to  its  perpetration. 

Moral  insanity  arising  from  the  subjugation  of 
the  intellect  by  a  morbid  impulse  or  propensity,  or 
from  an  overwhelming  and  destruction  of  the 
faculties  of  the  mind  to  the  extent  of  rendering 
the  party  incapable  of  governing  his  actions,  is  an 
excuse  for  crime;  but  it  must  exist  in  such  violence 
as  to  render  it  impossible  for  him  to  do  otherwise 
than  yield  to  its  promptings.  Scott  v.  Com.  4  Met. 
(Ky.)  2*7,  88  Am.  Dec.  481. 

In  Ohio  it  lias  been  held  that  the  proper  test  of 
respoDSfbilitT  is,  whether  the  accused  was  a  free 
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moral  agent  in  committing  the  act,  whether  he 
was  at  the  time  capable  of  judging  whether  It  was 
right  or  wrong,  and  whether  he  knew  it  was  an 
offense  against  the  laws  of  God  and  man.  Clark  v. 
State,  12  Ohio,  483,  40  Am.  Dec.  481;  Blackburn  v. 
State,  23  Ohio  St.  146. 

In  Parrer  v.  State,  2  Ohio  St.  54,  Corwin,  J.,  in  a 
dictum  sold  that  every  correct  definition  of  sanity, 
either  expressly  or  by  necessary  construction,  must 
suppose  freedom  of  will  to  avoid  a  wrong,  no  lees 
than  the  power  to  distinguish  between  the  wrong 
and  the  right. 

A  person  moved  to  commit  a  criminal  act  by  an 
insane  Impulse  controlling  his  will  and  judgment 
is  not  responsible  therefor.  Stevens  v.  State,  31 
Ind.  485. 

Insanity  may  not  only  affect  the  understanding 
but  control  the  power  of  volition,  and  an  instruc- 
tion which  limits  the  question  of  insanity  to  the 
understanding  is  objectionable.  Bradley  v.  State, 
31  Ind.  482. 

One  urged  to  the  commission  of  a  criminal  act  by 
an  insane  impulse  so  strong  as  to  overcome  his  will 
and  judgment,  so  powerful  that  he  was  unable  to 
resist  it  even  though  knowing  it  to  be  wrong  and 
a  violation  of  law,  is  not  responsible,  whether  the 
impulse  arose  from  mental  or  physical  causes  or 
both,  unless  voluntarily  induced  by  himself.  Saw- 
yer v.  State,  85  Ind.  80. 

One  who  commits  a  criminal  act,  moved  thereto 
by  an  insane  impulse  controlling  his  will  and  judg- 
ment, and  too  powerful  for  him  to  resist,  arising 
from  causes  not  voluntarily  induced  by  himself,  is 
not  responsible.    Grubb  v.  State,  117  Ind.  277. 

In  State  v.  Bartlett,  43  N.  H.  224,  80  Am.  Dec.  154. 
the  charge  to  the  jury,  not  discussed  on  appeal, 
was  that  if  the  mind  of  the  accused  was  in  a  dis- 
eased and  unsound  state  to  so  high  a  degree  that 
for  the  time  being  it  overwhelmed  the  reason,  con- 
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the  verdict,  comiD^  as  tbey  do.  after  a  pro- 
tracted and  expeDsive  trial. 

State  V.  Strauder,  11  W.  Va.  745,  27  Am. 
Rep.  606;  StaU  v.  McDonald,  9  W.  Va.  456; 
Bank  of  tlfe  Ohio  VaUey  v.  Loekwood,  18  W. 
Va.  892,  81  Am.  Rep.  768;  State  v.  Greer,  22 
W.  Va.  802. 

Brannon*  J.,  delivered  the  opinion  of  the 
court: 

On  the  14th  day  of  April,  1892.  Allen  Harri- 
son was  sentenced  to  death  by  the  circuit  court 
of  Cabell  county  for  the  murder  of  Bettie 
Adams,  and  he  comes  to  this  court  for  relief 
from  that  sentence.  Should  the  verdict  be  set 
aside  because  of  separation  of  the  jury?  Be- 
tween 12  and  1  o'clock  at  night  a  juror  rose 
from  his  bed,  and  went  to  the  water  closet  of 
the  hotel  where  the  jury  boarded,  to  answer  a 
call  of  nature.  The  deputy  sheriff  in  charge 
of  the  jury  unlocked  the  door  of  the  room 
wherein  the  iuror  slept,  and  went  with  him  into 
the  ball  leadmg  to  the  closet,  and  saw  that  no 
one  was  in  the  hall,  and  saw  that  the  door  of 
the  closet  was  open,  and  saw  no  one  in  the 
closet,  and  says  no  one  was  in  it,  though  there 
was  a  portion  of  the  closet — the  two  apart- 
ments containing  the  bowls— which  he  could 
not  see  from  where  he  stood;  and  the  iuror 
walked  down  the  hall  40  or  50  feet  to  the  closet, 
the  sheriff  returning  to  bed,  but  listening,  and 
the  juror  remained  absent  from  four  to  eight 


minutes,  and  returned  to  the  room.  There 
were  some  rooms  along  the  hall  towards  the 
closet,  occupied  perhaps  by  others,  one  by  the 
high  sheriff.  Without  regard  to  the  state- 
ments of  the  juror,  it  does  not  in  any  manner 
appear  that  this  juror  mingled  with,  saw, 
talked,  or  had  any  sort  of  communication,  with 
any  person  while  absent.  The  facts  that  it  was 
at  the  dead  hours  of  the  night, ^  that  the  hall 
was  clear  of  persons,  and  that  the  apartment  to 
which  the  juror  went  was  not  like  the  public 
rooms  of  an  hotel,  but  a  water  closet,  render  it 
highly  improbable  that  the  juror  met  or  con- 
versed with  any  one.  In  all  the  Virginia  and 
West  Virginia  cases  where  verdicts  have  been 
set  aside  on  account  of  separation  of  the  jury, 
it  appeared  that  the  juror  aurin/^  the  separation 
mingled  and  talked  with  other  persons,  or  had 
ready  opportunity  to  do  so.  1  hardly  think 
that  where  it  safely  appears  that  the  Juror  has 
no  communication,  nor  opportunity  for  it,  the 
mere  separation,  if  we  can  call  it  * 'separation'* 
in  a  legal  sense,  would  vitiate  a  verdict.  But 
if  we  can  read  and  credit  the  statement  of  the 
juror  in  question,  then  the  fact  that  he  had  no 
mtercourse,  or  opportunity  for  it,  with  any 
other  person,  will  not  depend  simply  on  the 
probability  arising  from  the  facts  above  stated; 
for  he  states  that  he  neither  spoke  to  nor  saw 
any  one  while  so  absent.  That  we  can  con- 
sider the  juror's  statement  is  shown  by  the  syl- 
labus and  opinion  in  State  v.  Cartrignt,  20  W. 


science  and  JucUrment,  and  that  in  commit tinfir  the 
act,  be  acted  from  an  Irresifitible  and  UDOontrollable 
Impulse,  he  was  not  responsible. 

In  State  v.  Pike,  49  N.  H.  390,  6  Am.  Rep.  688.  it  is 
said  that  if  one  accused  of  a  criminal  act  knows  it 
to  be  wroner.  he  is  equally  irresponsible  whether 
his  will  Is  overcome  and  his  band  used  by  the 
irresistible  impulse  of  his  own  mental  disease,  or 
by  the  irresistible  power  of  another  person.  If  his 
mental,  moral,  and  bodily  strentrth  is  subjugated 
and  pressed  to  an  involuntary  service,  it  is  im- 
material whether  it  is  done  by  his  disease,  or  by 
another  man,  or  any  other  force  set  in  operation 
without  any  fault  on  his  part. 

Id  State  v.  Jones.  SO  N.  H.  869,  9  Am.  Hep.  242,  it 
was  held  that  it  was  a  question  for  the  jury  whether 
every  Insane  impulse  was  always  irresistible,  and 
whether  in  the  particular  Instance  the  insane  im- 
pulse might  have  been  resisted. 

Kjfeci  of  cMscoac  to  create  trresistUjle  impulse. 

That  an  act  is  punishable  IT  committed  by  one 
under  an  irresistible  impulse,  whose  mental  facul- 
ties are  in  a  sound  normal  condition,  is  held  in 
Boswell  V.  State.  63  Ala.  307.  85  Am.  Rep.  20. 

One  who  with  no  mental  disorder,  commits  a 
criminal  act  from  overmastering  anger.  Jealousy, 
or  revenge,  is  responsible  therefor.  Williams  v. 
State,  50  Ark.  511;  BolUng  v.  State.  54  Ark.  588; 
Smith  V.  State,  55  Ark.  239;  Guetig  v.  State.  66  Ind. 
<H,  82  Am.  Rep.  99;  Sanders  v.  State,  94  Ind.  147: 
Ooodwin  v.  State,  96  Ind.  550;  Plake  v.  State.  121 
Ind.  433;  People  v.  Flnley.  88  Mich.  482;  People  v. 
Mortimer,  48  Mich.  37;  People  v.  Durfce,  62  Mich. 
487;  State  v.  Stickley,  41  Iowa,  232. 

One  who  commits  an  alleged  crime,  knowing  it 
to  be  wrong,  is  responsible  unless  he  has  so  far  lost 
the  power  to  choose  that  his  free  agency  was  at 
the  time  destroyed,  and  the  crime  was  so  connected 
with  a  disease  of  the  mind  as  to  be  the  product  of 
it  solely.  Parsons  v.  State,  81  Ala.  677, 60  Am.  Rep. 
193. 

To  be  a  subject  of  punishment,  one  must  have 
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mind  and  capacity  to  Judge  of  the  nature  and  con- 
sequences of  the  act  committed,  that  it  is  wrong 
and  criminal,  and  will  properly  expose  him  to 
punishment,  and  he  must  not  be  overcome  by  an 
irresistiblo  impulse  arising  from  disease.  State  v. 
Johnson,  40  Ck>nn.  136. 

To  render  one  responsible  for  a  criminal  act,  the 
one  committing  it  must  be  so  insane  at  the  time  as 
not  to  have  sufficient  soundness  of  mind  and  reason 
to  distinguish  right  from  wrong  in  regard  to  the 
act.  and  to  understand  its  nature  and  consequences, 
and  not  have  sufficient  mental  powec*  to  apply  it  to 
his  own  case,  and  thereby  not  have  the  ability  to 
control  himself,  and  to  choose  by  an  effort  of  the 
will  whether  he  would  do  the  act  or  not.  State  v. 
West,  1  Houst.  Ci'im.  Rep.  371. 

In  Cole's  Trial.  7  Abb.  Pr.  N.  8.  821,  the  Jury,  hav- 
ing been  instructed  that  an  insane  impulse  leavmg 
the  mind  incapable  of  ezertlon,and  holding  the  per- 
son Incapable  of  exercising  his  mind  freed  from  re- 
sponsibility, but  that  no  impulse  could  excuse 
when  there  was  a  consciousness  that  one  is  commit- 
ting a  crime  against  the  laws  of  his  country,  found 
the  prisoner  sane  the  moment  before  and  the 
moment  after  the  criminal  act,  but  being  in  doubt 
of  his  sanity  at  the  exact  moment,  were  directed 
to  acquit. 

In  People  v.  Klein.  1  Bdm.  Sel.  Oas.  13,  Edmonds, 
J.,  charged  the  Jury  that  if  some  controlling  dis- 
ease was  in  truth  the  acting  power  witbm  the 
prisoner  which  he  could  not  resist,  or  if  he  bad 
not  a  sufficient  use  of  bis  reason  to  control  the 
passions  which  prompted  the  act  complained  of, 
ho  was  not  responsible,  but  that  it  must  not  be  a 
mere  impulse  of  passion,  an  idle,  frantic  humor, 
or  unaccountable  mode  of  action,  but  an  absolute 
dispossession  of  the  free  and  natural  agency  of  the 
human  mind,  and  that  the  moral  as  well  as  the  in- 
tellectual faculties  might  be  so  disordered  by 
disease  as  to  deprive  the  mind  of  its  controlling 
and  directing  power. 

A  similar  charge  was  given  by  the  same  Judgi?  in 
People  v.  Di\ine,  1  Edm.  Sel.  Cas.  504,  and  by  Hoff- 


1892. 


State  v.  Habrison. 


229 


Vs.  32,  and  instances  in  Virrinia  cases  therein 
cited » (pa^e  43,)  which  are  binding  on  us,  in 
which  atidavits  of  jurors  were  received.  We 
cannot  read  that  portion  of  the  affidavit  where- 
in the  juror  states  that  he  did  not  go  to  the 
clofiet  for  any  improper  purpose  connected 
with  the  trial,  ^and  that  his  absence  had  no  in- 
duence  upon  his  verdict,  but  we  can  read  its 
statement  that  he  met  with  no  one,  saw  no  one, 
talked  with  no  one.  There  is  no  showing  in 
the  slightest  degree  to  the  contrary;  and  if  we 
give  wis  affidavit  any  weight,  corroborated 
and  rendered  probably  true  by  the  other  cir- 
cumstances spoken  of,  we  must  be  satisfied  that 
its  statements  ate  true.  Would  it  not  be  a 
stigma  and  reproach  upon  the  administration 
of  criminal  law  to  reverse  a  solemn  trial  for 
such  a  cause,  we  being  confident  that  the  pris- 
oner suffered  no  hsrm  from  the  occurrence? 
Separation  merely  does  not  necessarily  annul  a 
verdict;  it  does  so  only  prima  facie. 

Two  Virginia  cases  are  spoken  of  as  holding 
that  separation  per  se  annuls  the  verdict, — 
MeCanVs  Case,  1  Va.  Cas.  271;  Ooerbee^s  Case, 
1  Rob.  (Va.)  756.  Perhaps  I  may  add  Warvi- 
leu's  Case,  8  Gratt.  712,  though  Judge  Rives,  in 
Philip^ Case,  19  Gratt.  541,  says,  perhaps  cor- 
rectly, that  it  is  not  to  be  interpreted  as  so 
holding.  In  none  of  these  cases  is  there  any 
reasoning  by  the  court,  except  in  MeCanVs 
Case,  and  in  it  Judge  Nelson,  after  saying  that 
the  one  view  of  the  subject  was  that  the  law 
required  the  jury  to  be  kept  entirely  inaccessi- 


ble, so  that  communication  with  them  would 
be  impossible,  and  the  other  view  was  that 
mere  separation,  unless  it  be  proved  that  there 
has  been  some  conversation  or  tampering  with 
a  member  of  the  jury,  shall  not  vitiate  a  ver- 
dict, and  there  must  be  proof  to  work  this 
effect,  disclaims  a  decision  of  the  general  prin- 
ciple, saying  the  court  was  not  called  on  to  de- 
cide between  the  two  views,  and  would  decide 
only  whether  the  separation  in  that  particular 
case  should  overthrow  the  verdict.  But  later 
and  well- considered  cases  bold  that  mere  sep- 
aration will  not  per  se  impair  a  verdict.  Slate 
V.  Cartright,  20  W.  Va.  82;  Statey,  Bobimon, 
Id.  718,  &  Am.  Rep.  799;  Thompson's  Case, 
8  Gratt.  687;  Philips'  Case,  19  Gratt.  485;  Mo- 
Carter's  Case,  11  Leigh.  638.  Even  in  the  old 
Thomas  Case,  2  Va.  Cas.  479,  the  doctrine  that 
seoaration  per  se  is  fatal  to  the  verdict  is  re- 
pelled, and,  what  is  pointedly  applicable  to  this 
case,  it  was  held  that  "the  bare  possibility  of 
tampering  with  the  jury  is  not  sufficient  to  set 
aside  a  verdict;"  and  Judge  Dade  said:  *'But 
we  think  we  have  shown  that  in  this  case  there 
was  a  bare  possibility  of  such  consequence,  and 
we  do  not  think  ourselves  justified,  on  account 
of  a  remote  possibility,  to  obstruct  the  justice 
of  the  country  in  a  case  where  we  cannot  doubt 
that  the  prisoner  has  received  no  injurv.'*  So 
we  may  say  in  this  case  that  the  possibility  of 
any  communication  of  tbe  juror  with  a  soul  is 
very  remote,  it  being  almost  absolutely  certain 
that  he  had  not,  and  we  are  confident  the  de- 


man,  B.,  in  MacEariand's  Case,  8  Abb.  Pr.  N. 
i$.  S7.  The  later  decistons  In  New  York,  however, 
liave  been  opposed  to  this.  See  Flanagan  v.  People, 
K  N.  Y.  4fl7;  People  v.  Carpenter,  lOB  N.  Y.  238. 

One  who  commits  a  criminal  act  when  sufferinff 
from  mental  disease  which  dethroned  his  reason 
aod  judfrment  with  reference  to  that  act,  and  de- 
stroyed his  power  to  comprehend  its  nature  and 
consequences,  and,  overpowering  his  will  irresisti- 
bly forced  him  to  its  commission,  is  not  responsi- 
ble, but  Is  responsible  if  the  act  resu  Its  from  passion 
oFerthrowin^  the  reason.  8tate  v.  Felter,  26 1.owa, 
67;  State  v.  Mewberter,  46  Iowa,  88. 

A  man  with  reason  sufScient  to  discriminate  be- 
tween rifrht  and  wron^,  whose  will  to  do  the  ri^ht 
is  not  overcome  by  some  real  delusion  in  reference 
to  the  object  upon  which  the  act  is  committed, 
w  as  to  irresistibly  and  uncontrollably  force  ihim 
to  oonunit  it.  Is  responsible.  FOuts  v.  State,  4  G. 
Greene,  600. 

In  Leacfae  v.  State,  22  Tex.  App.  279, 58  Am.  Kep. 
838,  the  court  while  holding  that  the  instruction  to 
which  exception  was  taken  was  broad  enough  to 
include  irresistible  impulse  as  an  excuse  for  crime, 
disapproved  of  allowing  it  as  an  excuse  unless 
resulting  from  mental  disease. 

If  the  will  power  is  not  overthrown  by  disease, 
and  there  is  sufficient  mental  capacity  to  know 
light  from  wrong,  there  is  criminal  responsibility. 
(;onway  v.  State,  118  Ind.  482. 

Impulse  oblUerating  sense  of  right  and  torono, 

• 

When  there  is  an  uncontrollable  impulse  to  do  a 
criminal  act  so  great  as  to  deprive  a  person  of 
tbe  ability  to  distinguish  right  from  wrong  in 
regard  to  that  act,  the  person  is  held  to  be  irre- 
«ponsibie.  Wright  v.  State,  4  Neb.  407;  Hart  v. 
State,  U  Neb.  672;  Burgo  v.  State,  28  Neb.  689; 
People  V.  Sprague,  2  Park.  Crim.  Kep.  48.  (But  see 
other  New  Tork  oases  supra.) 

In  Texaa,  Rogers  v.  Com.,  7  Met  SOO,  41  Am.  Dec. 
4-i8.  has  been  followed  and  it  is  held  that  where  one 
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who  commits  a  criminal  act  is  aiflicted  with  un- 
soundness of  mind  to  such  a  degree  as  to  create 
an  uncontrollable  impulse  to  do  the  act  charged 
by  overriding  the  reason  and  Judgment,  and 
obliterating  the  sense  of  right  and  wrong,  and 
depriving  the  accused  of  tbe  power  of  choosing 
between  right  and  wrong  as  to  the  particular  act 
done,  he  is  not  responsible.  King  v.  State,  9  Tex. 
App.  515.    See  Warren  v.  State,  9  Tex.  App.  619. 

In  Fisher  v.  People,  28  111.  283,  it  was  held  that 
before  a  Jury  can  render  a  verdict  of  acquittal  be- 
cause of  moral  msanity,  they  must  be  satisfied  that 
the  accused  was  acting  under  an  uncontrollable 
impulse,  a  frenzy  which  rendered  him  unable  to 
control  his  actions  or  direct  his  movements. 

But  later  Illinois  cases  state  more  guardedly  that 
unsoundness  of  mind  of  such  a  degree  as  to  create 
an  uncontrollable  impulse  to  do  the  act  charged,  by 
overriding  the  reason  and  Judgment  and  obliterat- 
ing the  sense  of  right  and  wrong  as  to  the  particular 
act  done,  and  depriving  the  accused  of  the  power 
of  choosing  between  them,  is  an  excuse  for  crime. 
Hopps  V.  People,  81  111.  385,  83  Am.  Dec.  231;  Dunn 
V.  People,  109  111.  685;  Dacey  v.  People,  116  III.  556. 

The  cases  which  require  that  the  sense  of  right 
and  wrong  must  be  obliterated  in  order  to  allow 
the  defense  of  irresistible  impulse  practically  agree 
with  the  old  doctrine  making  the  knowledge  of 
right  and  wi*ong  the  test  rather  than  with  those 
which  recognize  the  theory  of  moral  insanity  or 
irresistible  impulse. 

Kleptomania. 

Kleptomania  is  a  recognized  symptom  of  mania 
to  which  the  attention  of  the  Jury  should  be  speci- 
ally called,  when  the  evidence  tends  to  sustain 
such  defense.  Looney  v.  State,  10  Tex.  App.  520,  ^38 
Am.  Rep.  646. 

Kleptomania  is  a  species  of  insanity  which  will 
render  its  subject  morally  irresponsible  for  the 
crime  of  theft.    Harris  v.  State,  18  Tex.  App.  287. 

J.  rt.  n. 
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fendant  sujffcied  no  barm   from  the  occur- 
rence. 

The  rule  to  be  deduoed  from  tbese  cases  is 
tbat  a  mere  separation  of  the  jury  will  not  en- 
title the  person  to  a  new  trial;  but  where  there 
has  been  an  improper  separation  he  is  entitled 
to  the  benefit  of  the  presumption  that  it  was 
prejudicial,  and  the  burden  is  on  the  state  to 
show  beyond  reasonable  doubt  that  he  suffered 
no  injury.  State  v.  RMnson  and  State  v. 
Cartright,  tmpra.  This  rule  is  an  ample  safe- 
guard over  the  purity  of  a  jury  trial.  Any 
other  rule,  would,  as  Judge  Thompson  said  in 
Thompson's  Case,  supra,  in  these  days,  when 
criminal  trials  and  adjournments  in  them  are 
so  numerous  and  protracted,  result  in  frequent 
miscarriages  in  trials,  and  delay  and  defeat  the 
ends  of  lustice,  when  there  is  not  the  slightest 
presumption  or  probability,  or  even  possibility, 
of  injustice  to  the  prisoner.  It  clearly  appears 
that  m  this  case  he  suffered  no  harm.  While 
we  must  at  all  times  guard  the  rights  of  the 
accused,  we  must  not  be  so  technical  in  pro- 
cedure as  to  overturn  fair  trials  for  mere 
shadows,  thus  bringing  criminal  justice  into 
endless  delay  and  public  derision. 

Another  occurrence  relied  upon  to  annul  the 
verdict  is  this:  The  sheriff  in  charge  of  the 
jury  had  it  in  a  public  room  of  the  hotel,  and 
allowed  a  juror  to  converse  with  two  persons, 
one  a  notary,  touching  the  execution  of  a  deed. 
The  sheriff  and  a  deputy  were  present,  within 
8  to  10  feet  of  the  juror,  when  he  met  these 
persons  and  signed  tiie  deed.  He  saw  the  deed. 
The  evidence  "of  these  two  persons,  the  sheriff, 
and  the  juror  shows  cleariy  that  nothing  what- 
ever touching  the  trial  took  place,  and  there 
was  no  conversation  about  anything  save  the 
mere  signing  and  acknowledging  the  deed, 
which  occupied  three  to  five  minutes,  includ- 
ing the  drafting  of  the  certificate  of  acknowl- 
edgment. The  other  jurors  were  right  at  hand. 
There  was  no  low  conversation.  Every  one 
could  see  the  deed  spread  out  on  the  table,  and 
hear  the  conversation.  This  is  no  separation 
of  the  jury.  The  sheriffs  were  present,  and 
other  members  of  the  jury  also,  and  this  juror 
was  in  charge  of  the  officers.  While  it  is  rep- 
rehensible in  a  sheriff  in  charge  of  a  jury  to 
allow  conversation  or  transaction  of  business 
between  jurors  and  other  persons,  yet  this  in- 
stance does  not  constitute  misconduct  in  a 
juror  in  a  legal  sense,  such  as  to  impair  the 
verdict.  We  might  almost  as  wcU  say  that 
conversation  at  '^table  between  jurors  and 
waiters,  the  sheriff  being  present,  though  10  or 
15  feet  away,  and  not  hearing  such  conversa- 
tion, would  impair  the  verdict.  In  Kennedy's 
Case,  2  Va.  Cas.  510,  one  of  the  jurors  called 
to  a  friend  from  the  window  to  send  a  message 
to  his  family,  and  to  get  his  watch,  though  the 
sheriff  did  not  hear  the  conversation,  and  it 
was  held  not  cause  for  setting  aside  the  ver- 
dict. So  in  Thomas'  Case,  supra,  a  juror,  in 
presence  of  the  sheriff,  but  separate  from  the 
other  jurors,  called  to  a  neighbor,  and  sent  a 
message  to  his  family,  and  it  was  held  not  suf- 
ficient to  affect  the  verdict  Womiley's  Case, 
8  Gratt.  712,  cited  to  support  this'  objection, 
does  not  do  so,  for  there  the  sheriff  left  the 
room  several  times,  remaining  out  from  five  to 
ten  minutes  each  time,  leaving  three  persons 
in    the    room  with  the   jury,  who  conversed 
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freely  and  drank  spirits  with  the  jury,  but  had 
no  conversation  as  to  the  trial,  while  here  the 
sheriffs  were  present  in  the  room. 

Should  the  verdict  be  set  aside  because 
Ward,  one  of  the  jurors,  said  before  he  was 
put  on  the  jury  that  if  the  jur;^  should  return 
a  verdict  that  Harrison  was  insane  the  jury 
ought  to  be  hung,  and  that  Harrison  ought  to 
be  hung?  In  the  first  place,  we  do  not  know 
but  that  the  opinion  of  the  juror  so  expressed 
was  a  merely  hypothetical,  unsubstantial  opin- 
ion based  on  mere  rumor,  and  not  such  as  to 
have  disqualified  him  had  it  been  known  when 
he  was  questioned  on  his  'doir  dire,  for  the 
mere  fact  that  a  juror  has  expressed  an  opin- 
ion does  not  necessarily  disqualify  him.  State 
V.  Sehneile,  24  W.  Va.  767,  and  State  v.  Baker, 
83  W.  Va.  319.  The  Virginia  general  court 
very  long  ago  held  that  declarations  by  jurors 
that  the  prisoner  was  doomed  to  the  peniten- 
tiary, and  that  he  ought  to  be  hung,  would 
not  call  for  a  new  trial;  the  court  saying  that 
it  did  not  appear  the  juror  had  a  deliberate 
opinion.  Smith's  and  Kennedjfs  Cases,  2  Va. 
Cas.  6,  510.  Likely  the  juror  in  this  case  was 
giving  vent  to  mere  idle  declarations,  not 
real  opinion.  But,  in  the  second  place,  it  is 
settled  by  many  cases  that  a  new  trial  will  not 
be  granted  for  matter  that  is  principal  cause  of 
challenge,  which  existed  before  the  juror  was 
sworn,  but  which  was  unknown  to  the  prison- 
er until  after  the  verdict,  unless  it  appears  from 
the  whole  case  that  the  prisoner  suffered  injus- 
tice from  the  fact  that  the  juror  served  in  the 
case.  Qreer^s  Case,  22  W.  Va.  802;  State  v. 
Strattder,  11  W.  Va.  745,  27  Am.  Rep.  606; 
State  V.  McDonald,  9  W.  Va.  456,  and  Virginia 
cases  there  cited.  In  Greer's  Case  the  juror 
said  the  prisoner  ought  to  be  hun^,  but  it  was 
no  cause  for  a  new  trial.  And,  m  the  third 
place,  the  juror  denies  that  he  made  any  such 
statement.  There  is  nothing  to  show  that  the 
prisoner  suffered  injustice  from  the  presence  of 
Ward  on  the  jury,  and  the  circuit  court  judge 
was  of  opinion  that  he  had  not;  and,  under  the 
many  cases  holding  the  doctrine  above  stated, 
we  must  hold  this  no  cause  for  setting  aside  the 
verdict. 

Did  the  court  err  in  refusing  to  continue  the 
case?  An  affidavit  made  by  the  prisoner's 
father  stated  that  Dr.  Erwin  had  been  a  long 
time  the  attending  physician  of  the  prisoner, 
and  that  Erwin  had  told  affiant  that  the  pris- 
oner's mind  was  disordered  and  unbalanced; 
that  he  told  him  what  function  of  the  brain 
was  disordered,  and  the  cause  of  the  disorder; 
and  that  Erwin  lived  in  Tennessee,  and  affiant 
regarded  bis  testimony  as  material,  and  did  not 
know  of  any  witness  by  whom  the  same 
facts  could  oe  shown;  that  Erwin  removed 
from  Cabell  county  five  years  before  that  time, 
aad  affiant  did  not  know  of  his  whereabouts, 
but  that  his  whereabouts  could  he  ascertained. 
The  affidavit  while  stating  that  affiant  did  not 
know  of  any  witness  by  v^hom  the  same  facts 
stated  by  Erwin  could  be  proven,  does  not  state 
that  affiant  had  made  inquiry  to  learn  whether 
he  could  do  so  or  not.  He  certainly  knew 
what  physicians  had  attended  his  son.  The 
range  of  inquiry  was  confined  to  a  few  physi- 
cians in  the  neighborhood.  Erwin  had  been 
absent  five  years,  and  no  place  in  Tennessee  is 
named  as  his  residence,  and  his  whereabouts 
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are  unknown .    Was  there  any  certain  ty  of  ever 
^tting  bis  deposition? 

In  Wilham  v.  State,  72  111.  468,  and  Dacey 
▼.  People,  116  111.  556,  it  was  held  that,  where 
a  continoianoe  is  asked  because  of  the  absence 
of  a  nonresident  witness,  the  aflSdavit  must 
state,  not  only  the  party's  belief  that  his  attend- 
ance can  b9  procured,  but  also  the  grounds  of 
such  belief,  so  that  the  court  may  see  whether 
there  is  a  reasonable  ground  for  the  expecta- 
tion that  his  evidence  can  be  procured;  and 
without  such  statement  the  affidavit  is  defect- 
ive. It  is  different  from  a  resident  witness.  It 
was  also  held  that  a  continuance  will  not  be 
granted  where  the  evidence  is  only  cumulative, 
unless  it  be  shown  there  will  be  conflict  of  evi- 
dence. Furthermore,  a  physician  who  treated 
the  prisoner  for  masturbation,  and  stated  that  in 
his  opinion  the  prisoner  was  affected  with  a 
form  of  insanity  called  ''melancholia/' was  in- 
troduced as  a  witness  for  the  defense,  and  the  fa- 
ther and  many  others  gave  evidence  for  the 
prisoner  upon  the  only  defense  made  by  the  pris- 
oner,— that  of  insanity, — and  there  was  on  both 
sides  a  large  volume  of  evidence  upon  that 
question;  and  all  this  enables  us  to  say  that 
the  question  of  the  prisoner's  sanity  was  fully, 
fairly,  and  elaborately  presented  to  the  jury, 
and  that  the  evidence  of  the  witness  Erwm,  if 
attainable,  would  have  been  only  additioual 
or  cumulative;  and  we  cannot  sec  with  any 
certainty  that  its  absence  was  detrimental,  or 
could  have  been  detrimental,  to  the  prisoner's 
cause;  and  therefore  we  have  under  this  head 
only  to  apply  the  rule  of  law,  well  settled  in 
this  court,  that  a  motion  for  continuance  is 
addressed  to  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  case;  and 
though  an  appellate  court  will  supervise  the 
action  of  an  inferior  court,  and  reverse  it  when 
it  has  ruled  a  party  into  trial  when  he  was  en- 
titled to  a  continuance,  yet  it  will  not  reverse 
on  that  ground,  unless  such  action  was  plainly 
erroneous.  The  judge  presiding  sees  all  the 
surroundings  of  the  trial,  and  can  better  than 
we  decide  whether  the  design  of  the  motion 
for  a  continuance  is  delay,  or  whether  a  con- 
tinuance is  really  essential  to  a  fair  and  proper 
trial.  It  is  not  without  force  to  add  that  the 
statute  (Code,  chap.  159,  §  1)  commands  a  trial 
at  the  same  term  at  which  the  indictment  is 
found,  unless  good  cause  be  shown  for  con- 
tinuance. FioU  V.  Com.  12  Gratt.  576;  Hew- 
itCsGase,  17  Gratt.  627;  BetmlVs  Com,  11  W. 
Va.  703;  Daci^  v.  Walker,  7  W.  Va.  447;  Bus 
ter  V.  Holland,  27  W.  Va.  511. 

Did  the  court  err  in  failing  to  impanel  a 
jury,  before  trial  of  the  prisoner's  guilt,  to  in- 
quire as  to  his  sanity  when  called  to  trial? 
Code,  chap.  159,  g§  9, 10,  provide  that  no  one 
while  Insane  shall  be  tried    for   crime,  and 
that,   if  the  court   see  reasonable  ground  to 
donbt  his  sanity,  the  trial  shall  be  suspended 
until  a  jury  inquire  of  his  sanity.     That  feature 
of  the  statute  which  forbids  a  trial  while  the 
party  is  insane  is  only  declaratorv  of  the  com- 
mon law,  as  was  held  of  a  similar  statute  in 
Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec. 
216,  for Blackstone  says:    "If  a  man  in  his 
sound  memory  commit  a  capital  offense,  and 
before  arraiirninent  for  it  becomes  mad,  he 
ought  not  to'be  arraigned  for  it,  because  he  is 
not  able  to  plead  to  it  with  that  advice  and 
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caution  that 'he  ought."  4  Bl.  Com.  24;  1 
Hale,  P.  C.  34;  2  Bishop.  Crim.  Proc.  ^  666;  1 
Chitty,  Crim.  Law,  761.  While  at  common 
law,  in  capital  cases,  it  was  the  more  usual 
course,  when  it  appeared  that  the  sanity  of 
the  accused  was  doubtful,  to  inquire  touching 
it  by  a  jury,  yet  inspection  of  the  accused  by 
the  judge  without  a  jury  was  allowable.  2 
Bishop,  Crim.  Proc.  §  666;  1  Hawk.  P.  C.  3, 
note;  1  Hale,  P.C.  38;  Preemany.  People, mpra; 
Bonds  y.  State,  Mart.  &  Y.  142,  17  Am.  Dec. 
795.  But  our  statute  has  in  the  latter  respect 
changed  the  common  law  by  requiring,  when 
the  court  sees  reasonable  ground  to  doubt  the 
sanity  of  the  accused,  that  the  question  of  his 
sanity  shall  be  tested  by  a  jury. 

Next  comes  the  question  whether,  upon  a 
mere  suggestion  of  present  insanity,  or  even 
when  it  is  supported  by  affidavit,  the  judge  is 
compelled  to  order  a  jury,  even  when  he  is 
satisfied  that  the  accused  is  feigning  insanity 
to  avoid  trial,  oris  competent  to  make  a  proper 
defense.  At  common  law,  I  think,  the  jury 
inquest  was  simply  to  inform  the  conscience 
of  the  court.  The  case  of  Webber  v.  Com.,  119 
Pa.  223,  was  upon  a  statute  providing  that, 
''if  any  person,  upon  arraignment,  be  found  a 
lunatic  by  a  jury  lawfully  impaneled  for  the 
purpose,"  he  should  be  kept  until  capable  of 
trial,  thus  granting  him  a  jury  upon  the  ques- 
tion of  his  sanity;  and  it  was  held  that  such 
inquiry  by  a  jury  could  only  be  had  when  the 
judge  has  doubts  respecting  the  sanity;  that 
such  inquest  may  be  had,  at  the  discretion  of 
the  judge,  for  the  purpose  of  informing  his 
conscience  whether  the  trial  ought  to  proceed, 
but  that  the  defendant  is  not,  as  a  matter  of 
legal  right,  entitled  to  such  jury;  and  that  the 
question  of  sanity,  both  at  the  date  of  the  of- 
fense and  trial,  was  before  the  jury  on  the  trial 
of  the  main  issue,  and,  after  a  conviction 
tinding  that  he  was  and  is  sane,  the  appellate 
court  would  not  inquire  whether  the  discretion 
of  the  inferior  court  was  properly  exercised  in 
refusing  a  jury  for  a  preliminary  inquiry  as  to 
sanity.  The  court  said  that  neither  the  sug- 
gestion of  the  prisoner  or  his  counsel  nor  affi- 
davits could  alone  suffice  to  create  the  doubt 
necessary  to  ordering  a  jury;  that  they  are 
necessarily  addressed  to  the  court,  as  there  is 
no  other  tribunal  to  entertain  them,  and  it  is 
the  court  which  must  be  affected  by  consid- 
erations supposed  to  produce  the  doubt  which 
must  precede  the  inquiry;  that  a  personal  in- 
spection of  the  prisoner,  public  or  private,  in- 
quiry from  physicians  and  those  around  the 
accused,  might  be  resorted  to, — all  these  and 
others  may  contribute  to  create  doubt  in  the 
mind  of  the  judge,  and  for  that  reason  all  might 
be  resorted  to;  and  if  after  all  had  transpired, the 
iudge  has  no  doubt  of  the  prisoner's  sanity,  he 
IS  neither  bound,  nor  ought  he,  to  order  a  jury. 
It  is  his  judicial  conscience  alone  that  is  to  be 
satisfied.  So  it  was  held  to  be  a  matter  of 
sound  discretion  with  the  judge  in  Jones  v. 
State,  13  Ala.  157,  and  State  v.  Arnold,  12 
Iowa,  483,  and  that  the  inquiry  should  not  be 
allowed  if,  from  all  the  circumstances,  the 
court  had  no  ground  to  doubt  the  prisoner's 
sanity.  Ouagando  v.  State,  41  Tex.  626,  is  to 
the  contrary.  From  the  letter  of  our  statute, 
and  the  reason  andtpublic  policy  pertinent  to 
the  subject,  the  decision  of  the  judge  must 
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have  a  very  weighty,  if  not  decisive,  influence; 
Uiough,  in  case  of  ahuse  of  discretion,  I  should 
think  it  remediable.  The  judge  saw  the  pris- 
oner face  to  face,  and  scanned  bis  countenance, 
his  demeanor  and  actions,  and  saw  all  the  sur- 
roundings of  the  trial,  as  we  cannot  see  them, 
and  was  far  more  competent  to  say  w  bet  her  the 
prisoner  was  in  a  stale  of  mind  fit  to  undergo  a 
trial,  or  was  simply  seeking  delay, tban  are  we. 
Wbo  was  better  able  to  pass  on  the  question  ? 
There  was  no  showing  of  his  insanity  beyond 
the  aflSdavit  of  his  father  that  he  was  not 
mentally  in  a  condition  to  undergo  trial, 
and  it  did  not  allege  his  insanity,  though  I 
make  no  point  as  to  this.  We  cannot  on 
appeal  overrule  the  circuit  judge  on  this  mat- 
t€r.  We  do  not  see  that  he  abused  the  dis- 
cretion lodged  with  him  by  the  statute.  We 
see  only  the  affidavit  of  the  prisoner's  (father 
against  the  judge's  action,  and  see  nothing  of 
the  important  evidence  present  to  the  judge, 
and  moving  him  to  his  action. 

Is  there  error  in  ^ving,  at  the  state's  in- 
stance, the  following  instruction :  '  *  The  court 
instructs  the  jury  that  if  they  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
prisoner,  at  the  time  of  firing  the  shot  or  shots 
which  caused  the  death  of  Bettie  Adams,  was 
capable  of  knowing  the  nature  and  conse- 
quences of  his  act,  and,  if  he  did  know,  then 
that  he  knew  he  was  doing  wrong,  and  that  so 
knowing  he  fired  the  shot  or  shots  at  the  de- 
ceased with  the  willful,  deliberate,  and  pre- 
meditated purpose  of  killing  her,  they  will 
find  the  prisoner  guilty  of  murder  in  the  first 
degree."  The  criticism  upon  it  is  that  it  makes 
the  test  of  criminal  accountability  turn  on  the 
capacity  to  know  right  from  wrong,  and  a 
knowledge  that  the  accused  knew  the  particu- 
lar act  was  wrong, — a  principle  propounded 
by  early  decisions;  whereas,  the  modern  law 
does  not  make  this  the  onlv  test,  but  couples 
with  the  "  right  and  wrong  test  the  power  of 
choosing  between  the  two,  and  the  power  of 
the  will  over  the  actions;  that,  though  the  ac- 
cused had  capacity  to  know  right  from  wrong, 
and  knew  the  particular  act  was  wrong,  and 
knew  the  nature  and  consequences  of  that  act, 
yet,  if,  by  reason  of  mental  disease,  he  had 
not  the  power  to  choose  between  the  right  and 
wrong,  and  had  not  power  to  resist  doing  the 
act,  he  would  not  be  responsible.  Even  if 
this  theory  be  granted,  the  above  instruction 
is  not  bad;  for,  in  addition  to  its  requiring 
for  conviction  that  the  accused  must  have 
been  able  to  know  the  nature  and  consequence 
of  the  act,  and  that  he  was  doin?  wrong  in 
committing  it,  the  instruction  also  requires 
that  the  act  was  willful,  deliberate,  and  pre- 
meditated. If  willful,  his  will  must  have  en- 
tered into  his  act;  if  deliberate  and  premedi- 
tated, it  was  the  result  of  reason  and  reflec- 
tion, of  will  and  thought  concurring,  not  of 
irresistible  impulse.  To  do  a  willful,  delib- 
erate, and  premeditated  act  one  must  have 
reasoning  powers,  and  the  power  to  exercise 
the  will  to  refrain  from  the  actor  to  commit  it; 
not  a  mere  momentary  impulse.  Defendant's 
instruction  7  told  the  jury  that  "a  premeditated 
design  or  purpose  is  one  resulting  from  thought 
and  reflection.  A  design  conceived,  and  aft- 
erwards so  deliberatelv  considered  as  to  be 
come   resolved    and    fixed    in    the  mind,  is 
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regarded  by  law  as  premeditated."  So  in  re- 
quirinff  the  act  to  be  willful,  deliberate,  and 
premeditated,  it  logically  required  will  power 
and  capacity  to  exercise  it  and  to  avoid  the 
act.  But  its  theory  is  wrong  for  reasons  below 
given. 

Is  there  error  in  refusing  instruction  17: 
"That,  in  order  to  constitute  a  crime,  a  man 
must  have  intelligence  and  capacity  enough  to 
have  a  criminal  intent  and  purpose,  and 
if  his  reason  and  mental  powers  are  either  so 
deficient  that  he  has  no  will,  no  conscience,  or 
controlling  mental  power,  or  if,  through  the 
overwhelming  violence  of  mental  disease,  his 
intellectual  power  is  for  the  time  obliterated, 
he  is  not  a  responsible  moral  agent,  and  is 
not  punishable  for  criminal  acts."  If  we  con- 
cede it  to  be  correct,  then  we  say  that,  as  the 
court  in  defendant's  instruction  15  told  the 
jury  definitely  that  insanity  was  a  full  legal 
defense,  and  gave  instructions  16  and  18,  they 
gave  the  prisoner  the  benefit  of  the  principle 
of  the  instruction  as  effectually  as  if  that  in- 
struction had  been  given,  and  the  prisoner 
suffered  no  harm  from  its  refusal.  The  in- 
struction is  obscure  in  meaning. 

Is  there  error  in  refusing  instruction  21: 
**  The  court  instructs  the  jury  that  a  man  may 
have  reason  and  intelligence  sufilcient  to 
enable  him  to  distinguish  and  know  the  differ- 
ence between  right  and  wrong.  He  may  know 
that  the  act  he  is  about  to  commit  is  wrong; 
and  yet,  if  from  defect,  weakness,  or  disease 
of  the  mind,he  is  incapable  of  controlling  his 
acts  and  of  resisting  the  impulse  to  commit 
the  act,  then  the  act,  however  great  a  crime  it 
may  be,  is  not  a  willful  act,  and  therefore  not 
criminal.  Therefore,  if  the  jury  believe  that,, 
although  the  prisoner,  Allen  Harrison,  at  the 
time  of  the  commission  of  the  alleged  crime^ 
knew  it  was  wrong,  yet  if  the  jury  believe  and 
are  satisfied  from  the  evidence  in  this  case  that 
his  will  power  was  so  impaired  by  disease  or 
otherwise  as  to  render  him  incapable  of  con- 
trolling his  acts  or  resisting  the  impulse  so  to 
do,  then  the  killing  of  Bettie  Adams  under 
such  circumstances  was  not  the  willful  act  of 
the  prisoner,  and  he  should  not  be  held  crimi- 
nally responsible  therefor."  This  instruction 
requires  us  to  say  whether  it  proposes  a  proper 
legal  test  of  criminal  responsibility.  It  is 
based  upon  the  theory  above  mentioned,  that» 
though  a  person  have  capacity  to  know  right 
from  wrong,  and  to  know  that  the  particular 
act  is  wrong,  yet  if  be  has  not  will  power  to 
avoid  the  act,  if  he  is  instigated  to  it  by  uncon- 
trollable impulse,  he  is  not  criminally  liable; 
and  that  the  '* right  and  wrong"  test  is  not 
the  proper  test,  as  it  excludes  the  effect  of  un- 
controllable impulse.  It  is  conceded  that  this 
instruction  is  not  good  under  the  criminal  law 
as  stated  in  the  earlier  text-books  and  decis- 
ions, but  it  is  claimed  that  it  is  sustained  by 
the  later  and  better  decisions  and  text-writers. 
Ixfrds  Coke  and  Hale  wrote  that  to  exonerate 
from  crime  on  account  of  insanity  a  man  must 
be  totally  deprived  of  memory  and  understand- 
ing; and  Justice  Tracy,  on  Arnold's  Trial  in 
1724,  (16  St.  Trials,  695,)  said  he  must  be  one 
totally  deprived  of  memory  and  understand- 
ing, and  doth  not  know  what  he  is  doing,  no 
more  than  an  infant,  a  brute,  or  wild  ^ast. 
These  statements  are  not  recognized  in  their  f  ulL 
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oess  in  later  vears.y  et  in  modern  cases  the  courts  < 
have  generally  stated  the  question  of  responsi- 
bility to  be  whether,  at  the  time  the  prisoner 
committed  the  act,  he  had  mental  capacity  to 
know  right  from  wrong,  and  comprehend  his 
relations  to  others.and  to  understand  the  nature 
and  consequence  of  the  particular  act,  and 
that  the  act  was  morally  wrong,  or  what  is 
the  same,  whether  he  was  conscious  of 
doing  wrong.  1  Bish.  Grim.  Law,  §  475. 
This  is  the  ''right  and  wrong"  test,  as  com- 
monly called.  It  has  had  for  a  long  time,  and 
has  to-day,  the  sanction  of  the  most  eminent 
legal  autlioritjr,  those  best  acquainted  with  the 
real  and  practical  demands  of  the  daily  admin- 
istration of  justice,  as  best  suited  to  it,  all 
things  considered,  and  as  at  once  the  safest 
rule  for  the  protection  of  human  life  and  the 
preservation  of  those  charged  with  crime.  In 
1843,  in  answer  to  questions  propounded  by 
the  house  of  lords  as  to  crimes  committed  by 
persons  a£9icted  with  insane  delusions  in  re- 
spect to  one  or  more  particular  persons  or  sub- 
jects, and  what  were  proper  questions  to  be 
submitted  to  a  jury  in  such  case,  and  in  what 
terms  the  question  should  be  left  to  the  jury 
as  to  the  prisoner's  state  of  mind  at  the  time  of 
the  act,  the  judges  of  England  laid  down  these 
principles:  That  a  person  laboring  under  par- 
tial delusions  odIv  is  nevertheless  punishable 
*'if  he  knew  at  the  time  of  committing  such 
crime  he  was  acting  contrary  to  law;"  and 
'*  that  the  jury  ought  to  be  told  in  all  cases 
that  every  man  is,presumed  to  be  sane,  and  to 
possess  sufficient  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction;  that  to  establish  the  defense 
of  insanity  it  must  be  clearly  proved  that  at 
the  time  of  committing  the  act  the  party  ac- 
cused was  laboring  under  such  a  defect  of  rea- 
son, from  disease  of  the  mind,  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing; 
or,  if  he  did  know  it,  that  he  did  not  know  he 
was  doing  what  was  wrong.  The  mode  of 
putting  the  latter  part  of  the  question  to  the 
jury  on  these  occasions  has  generally  been 
whether  the  accused,  at  the  time  of  doing  the 
act,  knew  the  difference  between  right  and 
wrong,  which  mode,  though  rarely,  if  ever, 
leading  to  any  mistake  with  the  jury,  is  not, 
as  we  conceive,  so  accurate  when  put  genenilly 
and  in  the  abstract,  as  when  put  with  refer- 
ence to  the  party's  knowledge  of  right  and 
wrong  in  respect  to  the  very  act  with  which  he 
is  charged."  1  Russ.  Crimes,  19;  2  Greenl. 
Ev.  ^  378,  and  note. 

These  answers  of  the  judges  are  based  on  the 
' '  right  and  wrong "  test,  and,  though  some- 
times criticised,  they  have  prevailed  in  Eng- 
land since  1843.  They  do  not  recognize  the 
doctrine  of  irresistible  impulse  as  an  independ- 
ent element  of  test.  In  New  York,  in  1847,  in 
Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec. 
216,  these  answers  of  the  English  judges  were 
recited  as  the  law  as  it  should  be  given  to  the 
jury,  and  it  was  said  that  in  murder  trials, 
where  insanily  is  the  defense,  '*the  inquiry  is 
always  to  be  brought  down  to  the  single  ques- 
tion of  a  capacity  to  discriminate  between  right 
and  wrong  at  the  time  when  the  act  was  com- 
mitted." In  Flanagan  v.  People,  52  N.  Y. 
467,  11  Am.  Hep.  781,  the  law  was  again  af- 
firmed as  set  forth  by  the  English  judges,  and 
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the  doctrine  of  uncontrollable  impulse,  as  co- 
existent with  a  perception  of  the  moral  quality 
of  the  acts  done,  was  rejected  as  a  **new  ele- 
ment;" the  coujt  saying:  **  We  are  asked  to^ 
introduce  a  new  element  into  the  rule  of  crim- 
inal responsibility  in  cajes  of  alleged  insanity, 
and  to  bold  that  the  power  of  choosing  right 
from  wrong  is  as  essential  to  legal  responsibil- 
ity as  the  capacity  of  distinguishing  it,  and 
that  the  absence  of  the  former  is  consistent 
with  the  presence  of  the  latter.  The  argument 
is  on  the  theory  that  there  is  a  form  of  insan- 
ity in  which  the  faculties  are  so  disordered  and 
deranged  that  a  man,  though  he  perceives  the 
moral  quality  of  his  acts,  is  unable  to  control 
them,  and  is  urged  by  some  mysterious  pres- 
sure to  the  commission  of  the  act,  the  conse- 
quences of  which  he  anticipates,  but  cannot 
avoid.  Whatever  medical  or  scientific  author- 
ity there  may  be  for  this  view,  it  has  not  been 
accepted  by  courts  of  law.  The  vagueness- 
and  uncertainty  of  the  inquiry  which  would 
be  opened,  and  the  manifest  danger  of  intro- 
ducing the  limitation  claimed  into  the  rule  of 
responsibility,  in  cases  of  crime,  may  well 
cause  courts  to  pause  before  assenting  to  it 
Indulgence  in  evil  passions  weakens  "the  re 
straining  power  of  the  will  and  conscience,  and 
the  rule  suggested  would  be  the  cover  for  the 
commission  of  crime  and  its  justification. 
The  doctrine  that  a  criminal  act  may  be  ex- 
cused upon  the  notion  of  an  irresistible  impulse 
to  commit  it,  where  the  offender  has'  the  abil- 
ity to  discover  his  legal  and  moral  duty  in  re- 
spect to  it,  has  no  place  in  the  law.  Rolfe,  B,  ^ 
in  Sogers  v.  Allunt,  where,  on  a  trial  for  pois- 
oning, the  defendant  was  alleged  to  have  acted 
under  some  moral  influence  which  he  could 
not  resist,  said:  "Every  crime  was  committed 
under  an  influence  of  such  a  description;  and 
the  object  of  the  law  was  to  compel  people  to 
control  this  influence."  The  New  York  court 
laid  down  the  law  to  be  that  '*  the  test  of  re- 
sponsibility is  the  capacity  of  defendant  to 
distinguish  between  right  and  wrong  at  the 
time  of  and  in  respect  to  the  act  complained 
of,"  and  that  *'  the  law  does  not  recognize  a 
form  of  insanity  in  which  the  capacity  of  dis- 
tinguishing right  from  wrong  exists  without 
the  power  of  choosing  between  them."  Later,, 
in  People  v.  Carpenter,  102  N.  Y.  238,  thi» 
doctrine  is  again  held.  In  1889  the  South 
Carolina  supreme  court  held  that  "  mere  irre- 
sistible impulse  to  commit  murder  by  reason 
of  mental  derangement  at  the  time  oi  the  act 
is  not  a  defense,  as  long  as  the  accused  knew 
that  the  act  he  was  committing  was  a  crime 
morally,  and  punishable  by  law."  State  v. 
Alexander,  30  8.  C.  74.  In  the  debate  in  the 
house  of  lords  upon  the  answers  of  the  four- 
teen judges  of  England  to  the  questions  pro- 
pounded by  the  house  of  lords,  Z^^d  Brougham 
said  that  if  the  perpetrator  knew  what  he  was 
doing;  if  he  had  taken  the  precaution  to  ac- 
complish his  purpose;  if  he  knew,  at  the  lime 
of  doing  the  desperate  act,  that  it  was  forbid- 
den by  law, — that  was  his  test  of  sanity,  and 
he  cared  not  what  judge  had  given  another 
test,  he  should  go  to  his  grave  believing  it  was 
the  real,  sound,  and  consistent  test.  I  fully 
concur  with  Lard  Brougham.  In  Heg.  v. 
Barton,  8  Cox,  C.  C.  275,  that  great  jurist. 
Baron  Parke,  said  the  single   question  was. 


1^4 


West  Vihginia  Supbemb  Court  of  Appeals. 


Oct., 


whether,  at  the  time  of  the  act,  the  prisoner 
knew  the  nature  and  character  of  the  deed, 
and.  if  so,  whether  he  knew  he  was  doinff 
wrong;  and  further  said  that  he  concurred 
with'  the  view  praviously  taken  by  Baron 
Rolfe  that  the  excuse  ot  an  irresistible  impulse, 
coexisting  with  the  full  possession  of  the  rea- 
soning powers,  if  allowed  as  a  defense,  might 
be  urged  in  justification  of  every  crime,  for 
every  man  might  l)e  said  not  to  commit  crime 
except  under  the  influence  of  some  irresistible 
impulse;  that  something  more  than  this  was 
necessary  to  justify  acquittal  on  the  ground  of 
insanity;  and  it  wbuld  be  for  the  jury  to  say 
whether  the  impulse  under  which  tne  prisoner 
had  committed  the  deed  was  one  which  alto- 
gether deprived  him  of  knowledge  that  he  was 
/doing  wrong.  In  United  States  v.  Holmes,  1 
Cliflf.  9S,  Mr.  Justice  Cliflford  pointedlv  re- 
jected the  **  irresistible  impulse"  test,  after  a 
review  of  the  cases.  He  said  that  it  bad  been 
suggested  that  the  rule  in  the  state  courts  was 
^inerent  from  the  English  rule,  but  that  his 
examination  had  led  him  to  the  conclusion  that 
the  great  majority  of  the  well-considered  cases 
followed  the  English  judges;  and  on  another 
page  he  says  all  the  well  considered  cases  in 
both  countries  since  1848  followed  their  an- 
swers. He  said  that,  in  case  of  partial  insan- 
ity, it  is  a  question  for  the  jury  to  determine, 
under  all  the  evidence,  whether  the  degree  of 
insanity  is  suflicient  to  constitute  a  valid  de- 
fense; *'  and  if  it  appears  that  the  mind  of  the 
accused  is  merely  clouded  and  weakened,  but 
is  not  incapable  of  reasoning  and  judging  be- 
tween right  and  wrong  in  respect  to  his  own 
particular  act,  that  he  still  understands  the  nat- 
ure and  character  of  the  act  and  its  conse- 
ouences,  and  has  a  knowledge  that  it  is  wrong 
and  criminal,  and  mental  power  sufficient  to 
apply  that  knowledge  to  his  own  case,  and  to 
know  that  if  he  does  the  act  he  will  do  wrong 
and  deserve  punishment,  then  the  law,  on  that 
state  of  facts,  properly  reirards  the  accused  as 
a  moral  agent,  responsible  for  his  criminal 
acts,  and  punishable  for  the  crime;  and  to  ad- 
mit, in  such  a  case,  that  the  defense  may  be  set 
up  successfully  that  he  was  impelled  to  the 
commission  oi  the  act  by  any  uncontrollable 
or  irresistible  impulse,  would  be  to  overlook 
and  disregard  the  test  or  criterion  of  responsi- 
bility for  criminal  acts  which  the  law  itself  es- 
tablishes in  such  a  case,  and  to  allow  that  de- 
fense in  justification  of  every  crime  known  to 
the  law." 

Courts  have  to  ask  themselves  what  is  meant 
by  that  insanity  which  excuses  from  crime  be- 
cause of  incapacity  to  entertain  criminal  in- 
tent. The  infinite  and  intricate  phases  of  dis- 
orders of  the  mind  are  interesting,  and  their 
study  necessary  in  that  noble  science  which 
gives  relief  in  the  most  distressing  and  saddest 
of  human  ailments,  and  which  in  bur  days,  un- 
like the  days  of  Shakespeare,  can  "  minister  to 
a  mind  diseased,  pluck  from  the  memory  a 
rooted  sorrow,  raze  out  the  written  troubles  of 
the  brain."  But  the  law  is  not  a  metaphysical 
or  theoretical  science;  it  must  follow  principles 
suitable  to  the  practical  wants  of  men  in  or- 
ganized society  by  protecting  it  aj^inst  heinous 
crime.  Mr.  Justice  Curtis,  in  Vnited  States  v. 
McGlue,  1  Curt.  C.  C.  9,  adopted  the  "right 
and  wrong  "  test  as  the  test  which  the  law  ap- 

18  L.  R.  A. 


plied,  and  said  these  were  the  questions  for  the 
jury:  "Did  the  prisoner^understand  the  nat- 
ure of  the  act  when  he  stabbed  Mr.  Johnson? 
Did  he  know  he  was  doing  wrong,  and  would 
deserve  punishment?  Qr,  to  apply  them  more 
nearly  to  this  case,  did  the  prisoner  know  that 
he  was  killing  Mr.  Johnson;  that  to  do  so  was 
criminal  and  deserving  punishment?  If  so,  he 
had  the  criminal  intent  necessary  to  convict 
him  of  murder,  and  cannot  be  acquitted  on  the 
ground  of  insanity."  The  ''  irresistible  im- 
pulse "  test  has  been  pointedly  rejected  also  in 
Missouri  in  State  v.  Pagels,  92  Mo.  300,  the 
court  saying:  "  It  will  be  a  bad  day  for  this 
state  when  uncontrollable  impulse  shall  dictate 
a  rule  of  action  to  our  courts."  It  has  been 
specifically  rejected  twice  in  Kansas, — State  v. 
Nixon,  32  Kan.  205;  State  v.  Movry,  37  Kan. 
369;  and  in  North  Carolina  in  State  v.  Bran- 
don, 53  N.  C.  463.  See  4  Am.  &  Eng. 
Encvclop.  Law,  718.  Mr.  Bishop  does  not  re- 
gard this  test  as  adopted,  for  in  1  Crim.  Law, 
§  475;  he  says  the  "right  and  wrong  "  test  is 
the  one  generally  applied  b^the  courts;  and  in 
section  478  he  says  that  it  is  understood  in 
science,  and  sometimes  recognized  in  courts, 
though  judges  are  slow  to  yield  on  the  point, 
that  the  mental  and  physical  machine  may  slip 
the  control  of  the  owner,  and  so  a  man  may  be 
conscious  of  what  he  is  doing,  and  its  criminal 
character  and  consequences,  while  yet  he  is  im- 
pelled onward  by  a  power  irresistible.  But  he 
says  this  is  not  the  rule  of  the  courts.  In  Illi- 
nois, in  two  cases,  it  is  held  as  to  the  defense 
of  irresistible  impulse  that  it  must  proceed 
from  an  unsound  mind  affected  with  insanity 
"to  such  a  degree  as  to  create  an  uncontrol- 
lable impulse  to  do  the  act  by  overriding  his 
reason  and  judgment."  Hopps  v.  People^  31 
111.  391,  83  Am.  Dec.  231;  Dacey  v.  Peoj^,  116 
III.  555.  In  other  words,  the  party,  because 
of  insanity,  knew  not  the  wrong  of  the  act. 
The  California  supreme  court,  in  People  v. 
Hoin,  62  Cal.  120.  45  Am.  Dec.  651,  held  that 
an  irresistible  impulse  to  commit  a  criminal  act 
"  does  not  absolve  the  actor,  if  at  the  time,  and 
in  respect  to  the  act,  he  had  the  power  to  dis- 
tinguish between  right  and  wrong."  In  Maine, 
an  instruction  based  substantially  upon  it  was 
held  to  have  been  properly  rejected.  State  v. 
Lawrence,  57  Me.  577,  581.  And  the  cases  are 
almost  without  number  which,  while  not  pass- 
ing on  the  "irresistible  impulse"  test,  ex- 
{)ressly  yet  logically  exclude  it,  because  they 
ay  down  the  "  right  and  wrong"  test  above 
stated.  See  note  to  State  v.  Marler,  2  Ala.  43, 
36  Am.  Dec.  407;  note  to  Ouiteau's  Case,  10 
Fed.  Rep.  195.  The  "  right  and  wrong"  test 
was  approved  in  the  Quiteau  Case.  In  a  few 
states  the  "  irresistible  impulse  "  test  is  upheld. 
See  notes  just  cited. 

The  case  of  Parsons  v.  State,  SI  Ala.  577,  60 
Am.  Rep.  193,  is  cited  to  us  as  one  of  the  best- 
considered  cases  supporting  this  rule,  holding 
that,  though  there  be  a  capacity  to  distinguish 
between  light  and  wrong,  as  applied  to  the 
particular  act,  still  the  party  is  Hot  responsible 
if  by  reason  of  duress  of  mental  disease  he  has 
so  far  lost  the  power  to  choose  between  right 
and  wrong  as  not  to  avoid  doing  the  act, 
so  that  his  free  agency  was  at  the  time  de- 
stroyed, and  at  the  same  time  the  crime  was 
so  connected  with  such  mental  disease,  in  re- 
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lation  uf  cause  and  effect,  as  to  have  been  the 
prodoct[or  offspriDf  of  it  solely.  A  disscDtiog 
opinion  of  great  abuity  was  Died  to  that  decis- 
ion, and  it  overruled  a  decision  to  the  reverse 
in  Alabama  in  BotwelVn  Case,  63  Ala.  807.  So, 
also.  Smith  v.  Cbm.  1  Duv.  224.  So,  also, 
held  the  Indiana  court  in  Stevens  v.  State,  81 
Ind.  485.  The  opinion  in  the  last  case  plants 
this  decision  on  the  opinion  of  Cliief  Justice 
Shaw  in  Chm.  v.  Rogers,  7  Met.  500,  41  Am. 
Dec.  458.  It  struck  me  that  the  opinion  of 
Chief  Justice  Shaw  not  only  did  not  support 
this  view,  but  supported  the  "right  and  wrong'' 
test;  and  I  find  that  Mr.  Justice  Clifford  con- 
curs in  this  view  by  citing  Chief  Justice  Shaw's 
opinion  in  support  of  the  "  right  and  wrong  " 
test  in  United  States  v.  Holines,  supra.  Chief 
Justice  Shaw  said,  as  to  cases  of  partial  insan- 
ity, the  rule  of  law  **  is  this:  A  man  is  not  to 
be  excused  from  responsibility  if  he  has  capac- 
ity and  reason  sufficient  to  enable  him  to  dis- 
tinguish between  right  and  wrong  as  to  the 
particular  act  he  is  then  doing;  a  knowledge 
and  consciousness  that  the  act  is  wrong  and 
criminal,  and  will  subject  him  to  punishment. 
In  order  to  be  responsible,  he  must  have  suffi- 
cient power  of  memory  to  recollect  the  relation 
in  which  he  stands  to  others,  and  in  which 
others  stand  to  him,  and  that  the  act  he  is  do- 
ing is  contrary  to  the  plain  dictates  of  justice 
and  right,  injurious  to  others,  and  a  violation 
of  the  dictates  of  duty.  On  the  contrary,  al- 
though he  may  be  laboring  under  partial  in- 
sanity, if  he  still  understands  the  nature  and 
character  of  his  act  and  its  consequences;  if  he 
has  a  knowledge  that  it  is  wrong  and  criminal, 
and  a  mental  power  sufficient  to  apply  that 
knowledge  to  his  own  case,  and  to  know  that 
if  he  does  the  act  he  will  do  wrong,  and  re- 
ceive punishment,— such  partial  insanity  is  not 
sufficient  to  exempt  him  from  responsibility  for 
criminal  acts."  The  words,  "mental  power 
sufficient  to  apply  that  knowledge  to  his  own 
case,"  mean  only  capacity  to  apply  his  knowl- 
edge of  right  and  wrong  to  the  particular  act 
so  as  to  know  whether  it  is  wrong.  The  judge 
did  not  mention  will  power.  I  cannot  see  how 
the  eminent  Chief  Justice  Shaw  can  be  quoted 
on  this  statement  of  the  rule,  as  favoring  the 
*'  irresistible  impulse"  test.  The  eminent  Chief 
Justice  Dillon  is  quoted  as  approving  this  te.st 
in  State  v.  Fetter,  26  Iowa,  67,  whereas  his 
opinion  will  not  do  so.  He  did  say  the  "right 
and  wrong"  test  should  not  be  applied  too 
strictly  in  all  cases.  He  admitted  that  the  cases 
of  authority  recognized  that  a  party  was  re- 
sponsible if  he  knew  the  act  was  wrong,  but. 
said  that  if  it  should,  by  i  the  observation  and 
concurrent  testimony  of' medical  men,  come  to 
be  definitely  established  as  true  that  there  is  a 
diseased  condition  of  mind  in  which,  though  the 
person  knows  abstractly  that  his  act  is  wrong, 
vet  from  insane  impulse,  proceeding  from  an 
rasane  mind,  he  is  driven  to  the  act  irresisti- 
bly, then  the  law  must  be  modified.  This  is 
purely  hypothetical  or  conditional;  an  admis- 
sion that  such  then  was  not  the  law.  And  in 
the  actual  decision  he  held  as  proper,  and  not 
erroneous,  an  instruction  based  on  the  "  right 
and  wrong"  test,  and  said:  "With  reference 
to  the  *  right  gild  wrong '  test  referred  to  in  the 
instructions,  iC  will  be  seen  that  the  court  does 
not  adopt  this  criterion  as  a  general  one;  that 
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is,  it  does  not  sa^  that,  if  the  defendant  has 
capacity  to  distmguish  between  right  and 
wrong  generally,  he  is  criminally  responsible. 
But  it  held  that  if  at  the  time  and  with  respect 
to  the  act  about  to  be  committed  the  defendant 
had  not  reason  enough  to  discriminate  be- 
tween right  and  wrong  with  reference  to  that 
act,  and  had  not  reason  enough  to  know  the 
nature  of  the  crime,  and  did  not  know  that  he 
was  doing  wrong  in  committing  it,  he  is  not 
criminally  punishable.  The  court,  in  sub- 
stance, held  that  if  the  defendant's  reason  was 
so  far  gone  or  overwhelmed  that  his  percep- 
tion of  right  or  wrong  with  respect  to  the  con- 
templated act  was  destroyed;  if  he  did  not 
rationally  comprehend  the  character  of  the  act 
he  was  ab0ut  to  commit, — he  should  be  ac- 
quitted. The  instruction  as  given  finds  full 
support  in  the  judgments  of  courts  the  most 
respectable.  Freeman,  v.  People,  4  Denio,  27, 
47  Am.  Dec.  216,  approved  in  Willis  v. 
People,  82  N.  Y.  715;  State  v.  Brandon,  58  N. 
C.  468;  Com,  v.  i/<wfer,  4Pa.  264:  McNaghton's 
Case,  10  Clark  &  F.  210;  Oxford's  Case,  9  Car. 
&  P.  525."  He  thus  quotes  the  very  cases 
holding  ihe  "  riefht  and  wrong"  test.  How 
this  case  of  State  v.  Fetter  can  be  cited  to  sus- 
tain the  "  irresistible  impulse"  test,  I  am  unable 
to  see.  And  in  the  later  case  of  State  v.  Mew- 
herter,  46  Iowa,  88,  the  court  held  that  to  jus- 
tify acquittal  for  uncontrollable  propensity  the 
insanity  "must  be  such  as  to  destroy  the  power 
to  comprehend  rationally  the  nature  and  con- 
sequences of  his  act,  and  overpower  his  will." 
Several  cases  cited  in  note  in  86  Am.  Dec.  407, 
as  on  the  side  of  the  "irresistible  impulse"  test 
are  not  on  its  side,  but  against  it,  some  of  them. 
OrtxcHn  v.  Com,  76  Pa.  414,  18  Am.  Rep.  420; 
Coin,  V.  Mosler^  4  Pa.  264;  Brown  v.  Com.  78 
Pa.  122;  Sayres  v.  Com.  88  Pa.  291;  States. 
Gut,  13  Minn.  858;  State  v.  Shippey,  10  Minn. 
229,  88  Am.  Dec.  70;  Blackburn  v.  State,  23 
Ohio  St.  146,  and  others.  Tbe  "irresistible 
impulse"  test  seems  to  meet  the  approval  of 
the  distinguished  law  writer,  Mr.  Wharton. 
Whart.  Hom.  S  574;  1  Whart.  Crim.  Law, 
§  44;  1  Whart.  &  S.  Med.  Jur.  g  147. 

This  "  irresistible  impulse"  test  has  been  only 
recently  presented,  and,  while  it  is  supported 
by  plausible  arguments,  yet  it  is  rather  refined, 
and  introduces  what  seems  to  me  a  useless  ele- 
ment of  distinction  for  a  test,  and  is  misleading 
to  juries,  and  fraught  with  great  danger  to  hu- 
man life,  so  much  so  that  even  its  advocates 
have  warningly  said  it  should  be  very  cautious- 
ly applied,  and  onl^  in  the  clearest  cases. 
What  is  this  "  irresistible  impulse?"  How  shall 
we  of  the  courts  and  juries  know  it  ?  Does  it 
exist  when  manifested  in  one  single  instance, 
as  in  the  present  case,  or  must  it  be  shown  to 
have  been  habitual,  or  at  least  to  have  evinced 
itself  in  more  than  a  single  instance,  as  Chief 
Justice  Gibson  said  must  he  the  case?  We 
have  kleptomania  and  p^romania,  which  bet- 
ter works  on  medical  jurisprudence  tell  us  can- 
not excuse  crime  where  there  is  capacity  to 
know  the  character  of  the  act.  Whart.  &  S. 
Med.  Jur.  ^^^  592,  602,  616.  Shall  we  intro- 
duce homicidal  mania,  and  allow  him  of 
the  manslaying  propensity  to  walk  innocent 
through  the  land  while  yet  not  insane,  but  ca- 
pable of  knowing  the  nature  and  wrong  of  his 
murderous  act?  For  myself  I  cannot  see  how 
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a  person  who  rationally  comprehends  the  nat- 
ure and  quality  of  an  act,  and  knows  that  it 
is  wron^  and  criminal,  can  act  through  irre- 
sistible mnocent  impulse.  Knowing  the  nat- 
ure of  the  act  well  enough  to  make  him  other- 
wise liable  for  it  under  the  law ,  can  we  say  that 
he  acts  from  irref^islible  impulse,  and  not  crim- 
inal design  and  guilt?  And  if  we  are  sure  he 
was  seized  and  possessed  and  driven  forward  to 
the  act  ^holly  and  absolutely  by  irresistible  im- 
pulse, his  mind  bein^  diseased,  how  can  we  say 
he  rationally  realized  the  nature  of  the  act,— 
realized  it  to  an  extent  to  enable  us  to  hold  him 
criminal  in  the  act?  How  can  the  knowled^ 
of  the  nature  and  wrongfulness  of  the  act  exist 
along  with  such  impulse  that  shall  exonerate 
him?  Can  the  two  coexist?  The  one  existing, 
does  not  the  other  nonexist?  Can  we  certainly 
say  that  a  person  who  is  really  driven  to  an  act 
by  such  an  impulse  was  capable,  at  the  instant 
01  the  act.  of  knowing  its  true  nature?  The 
mother  who  threw  her  child  overboard  into  the 
billows  of  the  deep  was  held  innocent  because 
she  was  possessed  and  impelled  b}'  the  uncon- 
trollable impulse  to  do  so,  while  yet  she  was 
conscious  of  the  heinousness  of  the  act.  Can  we 
be  sure  she  knew  the  character  of  the  act?  If 
in  fact  she  did,  can  we  safely  say  she  was  driven 
on  by  the  mysterious  spirit  of  irresistible  im- 
pulse? So  it  appeared  to  the  Kansas  court,  in 
State  V.  Nixon,  82  Kan.  205,  where  the  court 
says:  *'  It  is  possible  that  an  insane  impulse  is 
sometimes  sufficient  to  destroy  criminal  respon- 
sibility, but  this  is  probably  so  only  when  it 
destroys  the  power  of  the  accused  to  compre- 
hend rationallv  the  nature,  character,  and  con- 
sequences of  the  particular  acts,  and  not  where 
he  still  has  the  power  of  knowing  the  charac- 
ter of  the  acts,  and  that  they  are  wrong.  .  .  . 
The  law  will  hardly  recognize  the  theory  that 
an  uncontrollable  impulse  may  so  take  posses- 
sion of  a  man's  faculties  and  powers  as  to 
compel  him  to  do  what  he  knows  to  be  wronsr 
and  a  crime,  and  thereby  remove  him  from  afi 
criminal  responsibility.  Whenever  a  man  un- 
derstands the  nature  and  character  of  an  act, 
and  knows  that  it  is  wrong,  it  would  seem  that 
he  ought  to  be  held  legally  responsible  for  the 
commission  of  it." 

After  preparing  this  opinion,  I  met  with 
Stephens'  History  of  the  Criminal  Law  of 
England.  Mr.  Stephens  is  quoted  as  favoring 
the  'irresistible  impulse"  theory,  and  in  volume 
2,  pp.  170,  171,  brings  himself  to  the  admis- 
sion that  one  who  is  the  subiect  of  such  an  im- 
pulse does  not  know  that  his  act  is  wrong; 
that  one  who  does  know  the  right  has  power 
to  choose  the  right  over  the  wrong,  this  very 
knowledge  involving  and  including  power  of 
self-control;  that  so  the  rules  laid  down  by  the 
law  ought  to  be  cod&trued:  that  the  test  of 
"knowledge  that  an  act  is  wrong"  is  the  best 
and  most  proper  test  of  accountability,  and 
that  such  is  the  test  by  the  law  of  the  land. 
He  says:  ' '  Knowledge  and  power  are  the  con- 
stituent elements  of  all  voluntary  action,  and, 
if  either  is  seriously  impaired,  the  other  is  dis- 
abled .  It  is  as  true  that  a  man  who  cannot  con- 
trol himself  does  not  know  the  nature  of  his 
acts  as  that  a  man  who  does  not  know  the  nat- 
ure of  his  acts  is  incapable  of  self-control."  I 
admit  the  existence  of  irresistible  impulse,  and 
its  efficacy  to  exonerate  from  responsibility,  but 
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not  as  consistent  with  an  adeouate  realization  of 
the  wrong  of  the  act.  It  is  that  uncontrollable 
impulse  produced  by  the  disease  of  the  mind, 
when  that  disease  is' sufficient  to  override  the 
reason  and  judgment,  and  obliterate  the  sense 
of  right  as  to  the  act  done,  and  deprive  the  ac- 
cused of  power  to  choose  between  them.  This, 
impulse  is  born  ot  the  disease,  and  when  it  ex- 
ists capacitv  to  know  the  true  nature  of  the  act 
is  gone.  1^ his  is  the  sense  in  which  **  irresist- 
ible impulse"  was  defined  in  Happs  v.  People,  31 
111.  885,88  Am.  Dec.  281.  and  Dacey  v.  People,. 
116  111.  556.  It  seems  to  me  to  be  very  danger- 
ous to  life  to  tell  juries  that  a  party  may  know 
the  nature  of  his  murderous  act,  and  know  and 
be  conscious  that  it  is  wrong  and  criminal,  and 
yet  be  excusable  if  he  did  tne  act  at  the  com- 
mand of  irresistible  impulse;  thus  eliminating 
the  knowledge  of  the  wrong  of  the  act  as  an  un- 
essential, unimportant  element  in  the  test.  I  do 
not  regard  it  essential  to  the  safety  of  the  par- 
ties accused.  The  operations  of  the  human 
mind  are  wonderful,  mysterious,  and  occult. 
Insanity  is  one  of  its  melancholy  and  impene- 
trable conditions.  Its  types  and  phases  are  in- 
finite and  dark.  Volumes  upon  volumes  have 
been  compiled  by  writers  upon  medical  juris- 
prudence, mental  philosophy,  and  law  to  pierce 
its  depths,  and  find  the  general  rules  which 
shall  tell  criminal  courts  what  degree  and  char- 
acter of  insanity  shall  avail  to  excuse  crime; 
but  no  general  rule  universally  applicable  has 
been  or  can  be  found,  because,  as  Mr.  Bishop 
says,  it  is  not  in  the  nature  of  the  subject  to  ex- 
tract such  a  rule  from  it.  I  know  of  no  better 
rule  than  the  "  right  and  wrong"  test  as  above 
stated.  Hence  I  do  not  think  instruction  21  is 
good  in  law.  * 

There  is  another  objection  to  instructions  17 
and  21,  in  that  there  was  a  theory  presented  by 
the  evidence  that  before  the  killing  of  the  de- 
ceased the  prisoner  had  taken  laudanum;  and 
if  he  was  under  its  intoxication,  produced  by 
the  voluntary  use  of  the  drug,  that  intoxica- 
tion, would  furnish  him  no  excuse.  These  in- 
structions do  not  insert  that  theory  as  an  ele- 
ment of  the  hypotheses  presented  by  them,  but 
disregard  ana  ignore  it,  and  are  bad  for  that 
cause.  State  v.  Bobinson,  20  W.  Va.  713,  43 
Am.  Rep.  799;  State  v.  Welch,  86  W.  Va.  — . 

An  objection  to  James  Kelly's  competency 
as  a  juror  is  not  insisted  on  in  the  brief  of 
counsel,  and  is  not  tenable.  Nor  is  the  motion 
to  quash  the  indictment  because  of  irregularity 
in  tne  formation  of  the  grand  jury,  or  other 
cause,  insisted  on.  No  irregularity  as  to  the 
grand  jury  appears. 

Did  the  court  err  in  refusing  a  new  trial  be- 
cause the  verdict  was  contrary  to  evidence  and 
law?  This  involves  the  merits  of  the  case 
upon  the  evidence  before  the  jury;  but  it  is 
unnecessary  to  elaborate  the  voluminous  evi- 
dence, or  even  any  of  the  facts  touching  the 
merits  of  the  case.  Suffice  it  to  say,  however, 
that  Allen  Harrison,  the  prisoner,  was  about 
26  years  of  age.  Having  some  difficulty  with 
his  father,  he  left  his  home,  and  was  a  home- 
less wanderer,  and  was  kindly  taken  under  the 
roof  of  Frank  Adams,  where  he  had  been 
furnished  a  home,  and  treated  very  kindly  as 
a  member  of  the  family  for  neady  a  year  be- 
fore the  tragedy,  making  no  ^turn  but  in 
small  jobs  of  work.    He  fell  in  love  with 
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Settle  Adams,  daughter  of  Frank  Adams,  and 
paid  her  frequent  attention,  but  his  love  was 
not  by  any  means  reciprocated,  as  be  was  well 
aware.  Miss  Adams  preferred  another,  and 
so  gave  Harrison  to  understand.  He  became 
exceedingly  jealous  of  attention  to  her  from 
ber  lover,  and  when  he  would  visit  the  house 
Harrison  would  leave  it,  and  quarrel  with 
Miss  Adams  about  her  receiving  attention  from 
others.  They  bad  frequent  ''spats,"  in  the 
language  of  the  witness,  on  that  account.  He 
declared  his  love  to  the  girl's  mother,  but  she 
told  him  that  it  would  do  him  no  fiM)od,  and 
the  best  thing  he  could  do  was  to  leave  the 
house;  that  her  daughter  was  a  mere  child; 
that  she  wanted  him  to  take  his  clothes  and 
go;  that  her  daughter  would  not  stay  at  home; 
that  talk  was  abroad  in  the  neighborhood,  and 
be  was  trying  to  keep  other  folks  from  going 
witb  her  daughter.  This  she  told  him  several 
months,  and  the  last  time  about  a  week  before 
the  killing  of  the  daughter.  The  daughter 
feared  hi m,— feared  that  he  would  poison  her. 
On  Friday  night  he  stayed  with  a  neighbor, 
and  there  he  secretlv  took  a  pistol  from  the 
drawer.  He  next  day  went  to  a  store,  and 
asked  for  cartridges.  The  pistol  had  two  loads 
in  it,  but  he  seems  to  have  wanted  more  car- 
tridge to  make  sure  work.  He  bought  two 
two-ounce  vials  of  laudanum.  On  Saturday 
be  returned  to  the  home  of  Adams,  and  at  the 
kitchen  door  called  for  a  drink  of  water,  then 
walked  through  it  into  the  front  room,  and 
Bettie  Adams  went  into  that  room,  just  behind 
him,  to  take  up  ashes,  and  almost  immediately 
the  mother  h^eird  a  shot,  and  the  exclamation 
of  her  daughter,  "Ob,  ma,  Allen  has  shot  me!" 
and  ran  to  her,  took  her  in  her- arms,  when 
Bettie  sunk  to  the  floor,  never  spoke  again, 
and  died  at  once.  The  mother  found  Harrison 
in  the  room,  pistol  in  hand,  trying  to  shoot  it 
again,  it  being  an  old  pistel,  out  of  order;  and 
she  said  he  had  an  unusually  vicious  look  on 
his  face.  A  little  sister  saw  Harrison  place  the 
pistol  close  to  the  back  of  the  deceased,  and 
fire.  He  went  to  the  woods  close  by,  threw 
the  pistol  by  a  log,  and  was  found  in  a  few 
hours,  lyinff  down,  with  coat  under  his  head. 
He  declared  he  did  not  know  why  he  had  done 
the  act.  He  wanted  them  to  take  an  axe  and 
kill  him,  as  he  had  done  so  dreadful  an  act. 
He  said  be  shot  the  deceased  in  the  breast  as 
she  raised  up  in  raking  up  ashes,  and  as  she 


turned  he  shot  her  in  the  back.  Afterwards, 
when  being  conveyed  to  jail,  he  was  asked,  if 
it  were  to  do  over  again,  would  he  do  it?  and 
answered,  ''Yes,  I  would;"  that  he  was  not 
sorry  for  it,  or  ashamed  of  it,  but  was  ashamed 
for  anybody  to  see  him.  The  mother  request- 
ed him  to  go  to  see  her  child's  dead  body,  but 
he  declined  to  do  so.  On  the  way  to  Jail  he 
unloosed  the  rope  with  which  he  was  tied,  and 
ran  a  short  distance,  trying  to  escape.  Either 
before  or  after  the  act  he  took  laudanum, 
probably  a  large  quantity,  and  vomited  several 
times  after  his  arrest,  appearing  sick  and 
weak.  The  only  defense  was  insanity.  It 
was  a  question  for  the  jury,  and  thev  found 
against  it,  as  we  think,  properly.  Here  is  a 
ruthless,  cruel  murder  of  a  child  a  little  over 
15  years  of  age,  Bimpl  v  because  of  unrequited 
love  and  jealousy.  There  is  no  evidence  at  all 
adequate  to  sustain  the  plea  of  insanity.  The 
prisoner  had  practiced  masturbation,  and  there 
was  evidence  tending  to  show  that  he  was 
afflicted  with  melancholia  caused  by  it;  but  the 
great  volume  of  evidence  is  utterly  insufficient 
to  show  any  want  of  capacity  to  excuse  him. 
The  attempt  to  commit  suicide,  if  he  really  at- 
tempted it,  is  the  strongest  evidence  to  support 
the  insanity  theory,  but  it  does  not  show  in- 
sanity necessarily."  1  Whart.  &  8.  Med.  Jur. 
§  686;  Coj/le  v.  Com.  100  Pa.  578. 

The  theory  of  irresistible  impulse  was  so 
little  borne  out  by  the  evidence  that  it  may  be 
questioned  whether  the  instruction  based  on  it, 
even  if  correct  in  law,  was  relevant  to  the 
case.  He  deliberately  and  secretly  prepared 
the  pistol,  hours  before  the  bloody  and  cruel 
deed.  He  knew  that  the  girl  did  not  love  him, 
and  that  marriage  with  her  was  out  of  the 
question.  It  is  simply  another  instance  of  the 
many  in  the  annals  of  criminal  law  where  a 
man  murders  a  woman  because  she  will  not 
reciprocate  his  love,  and  because  of  intense 
jealousy,  perhaps  mingled  in  this  case  with 
malice,  because  he  had  been  bidden  to  leave 
the  house  on  her  account. 

Solemn  as  is  the  judgment,  toe  are  compelled 
to  affirm  it. 

As  the  day  fixed  for  the  execution  of  the 
sentence  has  passed,  the  case  is  remanded  to 
the  circuit  court,  with  direction  to  cause  the 
defendant  to  be  brought  before  it,  and  to  fix 
another  day  for  the  execution  of  the  judgment. 
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1.  lionAcy  or  Insanity  to  take  away  ae- 
cotUktaMMty  must  be  of  such  decree  as  to 
obliterate  the  sense  of  rl^ht  and  wronff  as  to  the 
particular  act  done. 

>  ■ 

NOTB. — The  above  case  Is  reported  In  oonnectiou 
with  the  precediDffone  to  illustrate  still  further  the 
test  of  ioaaaity  by  knowledge  of  rlgrht  and  wrong. 
See  the  rwU  on  tbis  subject  at  the  foot  of  the  pre- 
cediaflTcaae. 

18  L.  R.  A. 


8.  Reasonable  donbt  of  sanity  is  not  a 
proper  test  of  the  sufflclency  of  e^dence  to 
convict,  but  the  reasonable  doubt  must  be  as  to 
the  whole  evidence  and  not  as  to  a  particular  fact 
In  the  case. 

(November  2, 1892.)  ]] 

ERROR  to  the  Circuit  Court  of  Coles  County 
to  review  a  judgment  convicting  defend- 
ant upon  an  indictment  for  assault  with  intent 
to  commit  murder.     Ajffirnied. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Wiley  A  Neal,  for  plaintiff  in 
error: 
If  at  the  trial  of  a  person  charged  with  crime 
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it  shall  appear  from  the  evidence  that  the  act  i 
was  committed  as  charged,  but  at  the  time  of  ■ 
committing  the  same  the  person  so  charged  ; 
was  a  lunatic  or  insane  the  jury  shall  so  ^nd  . 
by  their  verdict. 

111.  Rev.  Stet.  chap.  88,  g  284. 

The  instructions  on  behalf  of  the  people 
make  the  test  of  accountability  different  from 
that  authorized  by  our  supreme  court. 

Hi/f^  y.  People,  31  III.  385;  Dacey  v.  People, 
1 16  lU.  555. 

There  are  two  objections  to  the  modifications 
made  bv  the  court: 

1st.  The  court  directs  and  confines  the  atten- 
tion of  the  jury  to  the  evidence  only  upon  the 
question  of  insanity  which  was  erroneous. 

MuUiTU  v.  PeopU,  110  111.  42. 

2d.  After  restricting  the  attention  of  the 
jury  to  evidence  upon  the  question  of  insanity 
instead  of  saying  to  the  jury  if  they  have  a 
reasonable  doubt  of  his  sanity  they  should 
acquit,  the  word  "sanity"  iserasied  and  "guilt'* 
substituted,  and  the  jury  are  told  that  if  after 
considering  all  the  evidence  as  ito  the  insan- 
ity of  the  accused  (they  have  a  reasonable 
doubt  as  to  his  guilt  they  are  to  acquit.  Their 
consideration  of  the  evidence  is  restricted  to 
the  one  question  of  insanity,  but  their  "reason- 
able doubt"  is  enlarged  to  the  question  of 
guilt. 

Messrs,  J.  H.  Maraliall*  J.  W.  Crais, 
and  George  Hant,  AUy-  Gen.  ,for  the  People. 

BaUey*  Ch.  c/l, 'delivered  the  opinion  of  the 
court: 

Frank  W.  Homish  was  indicted  in  the  cir- 
cuit court  of  Coles  county  for  an  assault  upon 
Horace  8.  Clark,  with  intent  to  commit  murder, 
and  on  trial  before  a  jury  was  convicted  and 
bis  punishment  was  fixed  at  imprisonment  in 
the  penitentiary  for  the  term  of  five  years. 
The  court  thereupon,  after  denying  his  motion 
for  a  new  trial,  pronounced  sentence  upon  him 
in  accordance  with  said  verdict,  and  the  record 
is  now  brought  to  this  court  by  writ  of  error. 
The  evidence  shows  that,  on  the  15th  day  of 
December,  1891,  at  about  7  o'clock  in  the  even- 
ing, the  defendant  met  Clark  in  a  public  street 
in  the  city  of  Mattoon,  and  fired  four  shots  at 
him,  from  a  82-caliber  revolver,  two  of  which 
took  effect  in  the  person  of  Clark,  inflicting 
upon  him  woimds  of  considerable  severity. 
The  fact  that  defendant  made  said  assault  is 
not  denied.  The  only  evidence  in  relation  to 
it,  and  the  circumstances  under  which  it  was 
committed,  consists  of  the  testimony  of  the 
people's  witnesses,  no  rebutting  testimony  be- 
ing offered  on  the  part  of  the  defendant.  On 
that  question,  therefore,  there  was  at  the  trial, 
and  is  now,  no  dispute.  The  only  defense  in- 
terposed is  insanity,  and  to  the  issue  thus  raised 
most  of  the  evidence  on  both  sides  was  directed. 

The  first  contention  now  made  is  that,  in 
view  of  the  evidence  as  to  the  defendant's  in- 
sanity at  the  time  the  assault  was  committed, 
the  verdict  of  the  jury  finding  him  guilty  was 
unwarranted  and  should  be  set  aside.  We  do 
not  feel  called  upon  to  attempt  here  an  analysis 
of  the  evidence,  but.  after  having  given  it  a 
careful  consideration,  we  are  unable  to  say 
that  the  jury  have  not  deduced  from  it  the 
correct  conclusions.  As  Is  not  unusual  in  cases 
of  this  character,  there  is  a  wide  discrepancy  in 
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the  testimony  of  the  witnesses.  Part  of  theni 
expressed  the  opinion  that  he  was  insane  or 
partially  so,  while  others  expressed  the  con- 
trary opinion.  Very  few  of  them,  however, 
are  able  to  testify  that,  in  their  opinion,  he 
was  so  far  mentally  diseased  as  to  be  unable  to 
distinguish  right  from  wrong;  and  when  all 
the  facts  and  circumstances  proved,  as  well  as 
the  opinions  of  witnesses,  are  considered,  we 
do  not  find  such  doubt  as  to  the  correctness  of 
the  verdict  raised  in  our  mind  as  would  justify 
us  in  setting  it  aside.  The  questions  presented 
by  the  defense  of  insanity  were  for  the  jury, 
and  they  had  the  important  advantage  of  see- 
ing the  witnesses  and  hearing  them  testify.  If 
the  jury,  then,  were  accurately  instructed  aa 
to  the  law,  we  ought  not  to  disturb  their  find- 
ing, unless  we  are  clearly  satisfied  that  it  is 
erroneous  and  unjust.  A  careful  reading  of 
the  evidence  does  not  bring  our  minds  to  that 
conclusion. 

On  the  question  of  the  defendant's  insanity, 
the  court,  at  the  instance  of  the  people,  in- 
structed the  jury  as  follows:  "If  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  at  the  time  of  committing  the  alleged  acts 
the  defendant  was  able  to  aistinguish  right 
from  wrong,  then  you  cannot  acquit  on  the 
ground  of  insanity.  If  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  committed  the  crime,  in  manner  and 
form  as  charged  in  the  indictment,  and  at  the 
time  of  committing  such  act  was  able  to  dis- 
tinguish right  from  wrong,  you  should  find 
him  guilty.  If  from  all  the  evidence  in  the 
case  you  believe,  beyond  a  reasonable  doubt, 
that  the  defendant  committed  the  crime  of 
which  he  is  accused,  in  manner  and  form  as 
charged  in  the  indictment,  and  that  at  the  time 
of  the  commission  of  such  crime  the  defendant 
knew  that  it  was  wrong  to  commit  such  crime, 
and  was  mentally  ci^mble  of  choosing  either  to 
do  or.not  to  do  the  acts  constituting  such  crime, 
and  of  governing  his  conduct  in  accordance 
with  such  choice,  then  it  is  your  duty,  under 
the  law,  to  find  him  guilty,  even  though  you 
should  believe,  from  the  evidence,  that  at  the 
time  of  the  commission  of  the  crime  he  was  not 
entirely  and  perfectly  sane." 

The  first  two  of  these  propositions  are  criti- 
cised upon  the  ground  that  they  made  the  test 
of  accountability,  where  insanity  is  set  up  as  a 
defense,  different  from  that  laid  down  by  the 
court  in  Hopps  v.  People,  81  111.  885,  ana  Da- 
cey V.  People,  116  III.  555.  In  the  Hopps  Case 
it  was  said:  "A safe  and  reasonable  test,  in  all 
such  cases,  would  be  that  whenever  it  should 
appear  from  the  evidence  that,  at  the  time  of 
doing  the  act  charged,  the  prisoner  was  not  of 
sound  mind,  but  affected  with  insanity,  and 
such  affection  was  the  efficient  cause  of  the  act, 
and  that  be  would  not  have  done  the  act  but 
for  that  affection,  he  ought  to  be  acquitted. 
But  this  unsoundness  of  mind  or  affection  of 
insanity  must  be  of  such  degree  as  to  create  an 
uncontrollable  impulse  to  do  the  act  charged, 
by  overruling  the  reason  and  judgment,  and 
obliterating  the  sense  of  right  and  wrong  as  to 
the  particular  act  done,  and  depriving  the  ac- 
cused of  the  power  of  choosing  between  them." 
The  same  rule,  in  substance,  was  repeated  in 
the  Dacey  Case.  We  are  unable  to  perceive  any 
necessary  repugnancy  between  the  test  thus 
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laid  down  aod  that  adopted  by  the  instructions 
above  qnoted.  By  tbe  vei^  terms  of  said  test, 
before  criminal  accountability  ends,  the  affec- 
tion of  insanity,  or  tbe  irresistible  insane  im- 
pulse thereby  created,  must  be  of  such  a  de- 
gree and  character  as  to  obliterate  the  sense  of 
right  and  wrong  as  to  the  particular  act  done; 
and  it  follows,  us  held  in  said  instructions,  that 
if  the  accused,  at  the  time  of  committing  the 
criminal  act  charged,  was  capable  of  distin- 
guishing right  from  wrong,  the  defense  of  in- 
sanity is  not  made  out.  The  third  of  said  in- 
structions further  recognizes,  as  a  test  of  want 
of  criminal  accountability,  tbe  mental  incapa- 
bility of  the  defendant  to  choose  to  do  or  not 
to  do  the  act  constituting  the  crime,  as  well  as 
want  of  knowledge  that  it  was  wrong  to  do  it. 
But  it  is  sufficient,  for  the  purposes  of  this  de- 
cision, to  refer  to  Dunn  v.  People,  109  111.  635, 
in  which  these  identical  instructions  were 
given,  and  where  it  was  held  that  they  were 
proper  and  were  not  in  conflict  with  the  Hopps 
Case,  or  other  cases  following  that  decision. 

The  following  instruction,  asked  on  behalf 
of  defendant,  was  modified  by  the  court  by  in- 
serting therein  the  words  in  italics,  and  was 
given  as  modified:  "You  are  instructed  that  if 
you  believe  from  the  evidence  that  the  act 
charged  against  the  defendant  in  the  indict- 
ment was  committed  by  him  as  therein  charged, 
but  that,  at  the  time  of  committing  the  same, 
the  defendant  was  a  lunatic  or  insane,  to  the 
extent  of  obliterating  the  sense  of  right  and 
wrong  as  to  tJie  particular  act  done,  you  should 
so  find  by  your  verdict,"  etc.  Two  other  in- 
structions of  the  same  general  character  asked 
by  the  defendant  were  modified  by  the  inser- 
tion tberein  of  the  same  words.  There  was  no 
error  in  this  modification.  As  asked,  these 
instructions  held  that  lunacy  or  insanity,  what- 
ever its  degree  or  character,  was  sufficient  to 
take  away  criminal  accountabilit3%  while,  as 
we  have  already  seen,  to  have  that  effect,  it 
must  be  of  such  degree  as  to  obliterate  the 
sense  of  right  and  wrong  as  to  the  particular 
act  done. 

The  following  instruction  asked  by  the  de- 
fendant was  modified  by  the  court  by  striking 
out  the  word  in  brackets,  and  inserting  in  lieu 
thereof  the  word  in  italics,  and  given  to  the 
jury  so  modified:  "That  to  warrant  a  convic- 
tion in  this  case,  it  is  incumbent  on  the  people 
to  establish,  by  evidence,  to  the  satisfaction  of 
the  jury,  beyond  a  reasonable  doubt,  the  ex- 
istence of  every  element  necessary  to  constitute 
the  crime  charged;  and  if  after  a  careful  and 
impartial  examination  of  all  the  evidence  in 
the  case  bearing  upon  the  question  of  sanity  or 
insanity,  the  jur^  entertain  any  reasonable 
doubt  of  the  [sanity]  guilt  of  the  defendant,  at 
the  time  of  the  alleged  offense,  they  should 
give  the  defendant  the  benefit  of  that  doubt  and 
acquit  him."  Three  other  instructions  were 
asked  on  behalf  of  the  defendant,  by  which  it 
was  sought,  in  various  forms,  to  submit  to  the 
jury  the  issue  as  to  the  defendant's  sanity,  as  a 
separate  issue,  and  to  instruct  them  that  if,  on 
considexBtion  of  the  evidence,  they  had  a  rea- 
sonable doubt  as  to  his  sanitv,they  should  find 
a  verdict  of  acquittal.  These  instructions 
were  all  modified  in  the  same  manner  as  above, 
and  such  modifications  are  assigned  for  error. 
We  are  of  the  opinion  that  this  assignment  of 
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error  cannot  be  sustained.  Mr.  Bishop,  in  his 
treatise  on  Criminal  Procedure,  In  discussing 
the  defense  of  insanity  and  the  mode  in  which 
it  may  be  availed  of,  sa3rs:  "Where  the  defend- 
ant sets  up  that  he  was  insane  when  he  did  the 
act  whereof  he  is  accused,  he  simply  declares 
that  he  had  not  the  criminal  intent  which  is 
one  of  the  indispensable  elements  in  every  of- 
fense. The  defense  is,  in  principle,  precisely 
the  same  as  when  he  declares  that  he  had  not 
the  requisite  age,  or  that  he  acted  under  an  in- 
nocent mistake  of  fact,  or  where  a  wife  sets  up 
coercion  from  her  husband.  It  is  a  bare  denial 
of  a  part  of  the  prosecuting  government's  case.  "* 
2  Bishop.  Crim.  Proc.  3d  ed.  §  669.  And 
again:  "The  doctrine  of  principle,  sustained 
by  a  large  part  of  our  courts,  and  rapidly  be- 
coming general,  is  that,  as  the  pleadings  in- 
form us,  insanity  is  not  an  issue  by  itself,  to  be 
f)assed  on  separately  from  the  other  issues,  but,, 
ike  any  other  matter  in  rebuttal,  it  is  involved 
in  tbe  plea  of  not  guilty,  upon  which  the  bur- 
den of  proof  is  on  the  prosecuting  power;  the 
jury  to  convict  or  not;  according  as,  on  the 
whole  showing,  they  are  satisfied  or  not,  be- 
yond a  reasonable  doubt,  of  the  defendant's 
guilt."  Id.  g  672.  The  precise  question  now 
before  us  was  decided  by  the  Texas  court  of  ap- 
peals in  Wehh  v.  State,  9  Tex.  A  pp.  490.  There, 
tbe  defendant  being  on  trial  for  murder,and  the 
defense  of  insanity  having  been  set  up,  the  court 
charged  the  jur}',  in  substance,  that  it  was 
their  province  to  determine,  from  all  the  evi- 
dence in  the  case,  whether  the  defendant  was 
sane  or  insane;  that  every  defendant  in  a  crim- 
inal case  is  presumed  to  be  innocent  until  his 
guilt  is  established,  by  legal  evidence,  beyond 
a  reasonable  doubt,  and  in  case  of  a  reasonable 
doubt  as  to  bis  guilt  be  is  entitled  to  be  ac- 
quitted; that  if  the  jury  had  therefore  any 
reasonable  doubt  of  the  guilt  of  the  defendant, 
under  the  evidence  in  the  case  and  the  law  as 
given  them,  they  should  acquit  bim.  The 
court  was  thereupon  asked  to  charge  the  jury 
specially  that,  if  they  entertained  a  reasonabfe 
doubt  of  the  sanity  of  the  accused  at  the  time 
of  the  commission  of  the  homicide,  they  should 
acquit  him.  This  charge  the  court  refused  to 
give,  and  its  ruling  in  that  respect  was  sus- 
tained. In  the  opinion  the  court  says:  "It 
will  not  do  to  say  that  the  reasonable  doubt, 
independent  of  tbe  whole  case,  applies  and 
must  be  given  to  each  and  every  element  going 
to  make  up  the  corpus  of  the  crime,  and,  fail- 
ing to  do  so,  that  the  charge  would  be  insuf- 
ficient: because  such  a  rule  would  lead  to 
unnecessary,  and  perhaps  interminable,  confu- 
sion, and  in  case  of  circumstantial  evidence, 
for  instance,  it  would  be  necessary  to  charge 
it  with  reference  to  each  isolated  fact  in  the 
chain  of  facts  essential  to  the  existence  of  the 
main  fact.  ...  In  the  case  at  bar.  the  evi- 
dence of  insanity  was  no  defense,  save  as  it 
tended  to  rebut  or  destroy  the  criminal  intent 
with  which  Webb  shot  and  killed  Foster,  and 
it  should  only  be  given  such  weight  as  would 
produce  upon  the  minds  of  the  jury  a  reason- 
able doubt,  not  of  Webb's  insanity,  but  of  the 
fact  aflSrmed  by  the  state,  which  was  that 
Webb  killed  Foster  with  criminal  intent,  and 
under  circumstances  constituting  the  crime  of 
murder.  ...  Our  conclusion  of  the  whole 
matter  is  that  the  charge  of  tbe  court  was  n 
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sufficient  exposition  of  the  law  of  insanity,  and 
that,  having  fully  charged  the  law  of  reason- 
able donbt,  as  to  the  whole  case,  the  court  did 
not  err  in  refusing  the  special  requested  in- 
struction." See  Lawson,  Defenses  to  Crime, 
885. 

The  foregoing  decision  is  quite  in  harmony 
with  the  rule  laid  down  in  repeated  decisions 
of  this  court.  Thus,  in  Mullins  v.  People,  110 
111.  42,  where  a  defendant,  on  trial  for  rob- 
bery, attempted  to  prove  an  alibi,  we  said: 
^ 'Nor  is  it  proper  for  the  court  to  designate 
any  particular  branch  of  the  case,  and  tell  the 
Jury,  unless  it  is  proved  beyond  a  reasonable 
doubt,  they  should  acquit.  The  reasonable 
doubt  the  jury  is  permitted  to  entertain  must 
be  as  to  the  whole  evidence,  and  not  as  to  a 
particular  fact  in  the  case."  In  Crews  v.  Peo- 
ple, 120  111.  817,  the  court  refused  to  instruct 
the  jury  that  if  thev  had  any  reasonable  doubt 
as  to  whether  the  defendant,  at  the  time  of  the 
shooting,  was  under  reasonable  apprehension 
and  honest  fear  that  deceased  intended  and 
was  about  to  inflict  upon  him  great  bodily 
harm,  and  that  he  fired  the  shots  under  that 
belief  and  in  self-defense,  they  should  acquit.i 
In  sustaining  this  ruling  we  said:    "The  fact 


that  a  jury  may  entertain  a  reasonable  doubt 
in  regard  to  some  particular  fact  required  to 
be  proved,  in  order  to  convict  a  defendant  of 
crime,  will  not,  of  itself,  authorize  an  acquit- 
tal, as  is  implied  in  the  instruction,  but  a  rea- 
sonable doubt,  which  will  authorize  an  ac- 
quittal, is  one  as  to  the  guilt  of  the  accused  on 
the  whole  evidence,  and  not  as  to  any  partic- 
ular fact."  See  also  Leigh  v.  People,  113  111. 
872;  Davie  v.  Pteopfe,  114  111.  88. 

It  follows  from  what  we  have  said  that  the 
court  was  justified  in  refusing  to  give  the  fol- 
lowing instruction  asked  on  behalf  of  the  de- 
fendant: "To  constitute  the  crime  charged, 
there  must  be  a  union  of  fact  and  intent;  and 
if,  from  all  the  evidence,  you  have  a  reason- 
able doubt  as  to  the  defendant's  having  the 
intent  to  commit  the  crime  charged,  or  a  rea- 
sonable doubt  as  to  his  having  a  sufficiently 
sane  mind  to  form  the  criminal  intent,  your 
verdict  should  be  for  the  defendant."  Certain 
objections  as  to  the  rulings  of  the  trial  court 
iu  the  admission  of  evidence  are  urged,  but. 
on  careful  examination  of  the  record,  we  fail 
to  find  said  objections  sustained. 

We  perceive  no  material  errors  in  the  rec- 
ord, and  the  judgment  \HU  therefore  be  affirmed. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


-'^     CAPITAL  CITY  BANK,  AppU, 

Adolphus  PARENT,  Impleaded,  etc.,  Betipt. 

( N.Y ) 

1.  No  debt  is  created  on  the  part  of  a 
bank  by  the  sale  of  its  draft  on  another 
bank  f  cr  cash,  which  can  be  levied  on  under  at- 
tachment against  the  purchaser,  so  lonir  as  the 
draft  remains  outstanding  without  default  there- 
on. 

2.  A  creditors' blll!cannot  be  based  up- 
on a  Judgment  for  money  only  in  an 

action  in  which  Jurisdiction  was  obtained  only 
by  attachment  of  the  property  of  a  nonresi- 
dent debtor  since  under  Code  Civ.  Proc.«  1 707, 
such  judgment  can  be  enforced  only  against  the 
attached  property. 

3.  A  bank  which  settles  in  a  foreipi 
country  with  one  irho  has  stolen  money 
ftrom  it*  and  to  enable  him  to  make  such  set- 
tlement induces  a  third  person  to  purchase  from 
him  a  draft  which  he  had  procured  with  part  of 
the  stolen  money,  cannot  dispute  the  purchaser's 
title  thereto. 

(October  1,1802.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Gteneral  Term  of  the  Supreme  Court,  Fourth 
Department,  affirming  a  judgment  of  the  On- 
ondaga Special  Term  in  favor  of  defendant  in 
an  action  brought  to  procure  the  satisfaction  of 
a  claim  which  plaintiff  had  against  one,  Charles 
C.  Nelson,  out  of  an  alleged  credit  consisting 
of  an  unpaid  bank  draft.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Mr,  W.  Nottin^am  for  appellant. 

Mr.  Frank  H.  aiscock*  for  respondent: 

Plaintiff  had  not  placed  itself  in  a  position, 
by  the  recovery  of  a  valid  judgment  against 
Nelson,  or  Lee.  and  the  issue  of  an  execution 
thereon,  to  institute  this  action. 

Such  an  action  can  be  maintained  by  a 
judgment  creditor  only  when  it  has  obtained 
a  valid  judgment  upon  which  an  execution  has 
been  properly  issued  and  returned. 

N.  Y.  Code.  g§  1871,  1872;  Dunlevy  v. 
Tallmadge,  33  N.  Y.  457;  Adsit  v.  BuUer,  87 
N.  Y,  585. 

It  would  have  been  impossible  to  make  a 
valid  levy  upon  the  draft  if  the  sheriff  had  ob- 
tained possession  of  it,  the  legal  title  thereto 
having  been  transferred  before  the  warrant 
was  issued. 

Tfiurher  v.  Blanck,  50  N.  Y.  86;  CasiU  v. 
Fjewis,  78  N.  Y.  131;  Ant/tony  v.  Wood,  96 
N.  Y.  186. 

The  judgment  in  question  being  void  for 
want  of  jurisdiction  could  be  attacked  collat- 
erally in  Ibis  action. 

Osterhout  v.  Hyland,  27  Hun,  167;  Lange  v. 
Benedict,  78  N.  Y.  12,  20  Am.  Ilep.  80;  White 
V.  Bogart,  73  N.  Y.  256;  BartUit  v.  Spieer,  75 
N.  Y.  584;  Schwingerv.  Hiekok,  68  N.  Y.  280; 
Qilmore  v.  Ham,  29  N.  Y.  S.  R.  751. 

Attachments  are  proceedings  in  rem,  giving 
no  riffhts  except  as  against  the  very  property 
seized  and  brought  within  the  jurisdiction  of 
the  court,  and  a  judgment  rendered  in  an  at- 
tachment suit  against  a  nonresident,  served  by 
publication  only,  must  follow  the  same  theory. 
It  cannot  be  a  general  one.  It  must  be  in  rem 
and  not  in  personam. 


Note.— ^s  to  validity  of  personal  Judgment  ren- 
dered upon  constructive  service  of  process,  see 
note  to  Moyer  v.  Bucks  (Ind.)  16  L.  R.  A.  231. 

18L.R.  A. 


As  to  relief  from  Jud^^ment  rendered  on  publica- 
cation  of  process,  see  note  to  Dunlap  v.  Steere 
(Cal.)16L.R.  A.dBl. 
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(Jromttell  v.  QaUup,  17  Hun,  49;  Sehwinger 
V.  Hiekok,  gupra;  BartUtt  v.  Spicer,  8  N.  Y. 
Week.  Big.  227,  12  Hun,  898,  75  N.  Y.  528; 
BarileU  v.  McNeil,  60  N.  Y.  53. 

A  judgment  tbus  obtained,  therefore,  being 
in  rem  and  special,  would  not  afford  a  proper 
foundation  for  a  creditor's  suit. 

Thomas  v.  MerchanU  Nat.  Bank,  9  Paige, 

316,  4  L.  ed.  674;  Penoyer  v.  Neff,  95  U.  S. 

714,  24  L.  ed.  565;  Force  v.  Qower,  28  How. 

Pr.  294;  McKinney  v.  Collins,  88  N.  Y.   216; 

Warren  v.  Tiffany,  17  How.  Pr.  108. 

Landon,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  the  nature  of  a  creditors' 
bill.  It  is  based  upon  an  execution  returned 
unsatisfied  upon  a  judgment  for  money  onl^, 
entered  in  an  action  in  the  supreme  court  in 
favor  of  this  plaintiff  against  Charles  C.  Nel- 
son, who  was  a  nonresident,  was  served  by 
publication,  and  did  not  appear,  but  in  which 
a  warrant  of  attachment  was  issued,  and  proof 
by  affidavit  produced  and  filed  upon  the  mo- 
tfon  for  judgment  that  the  attachment  had 
been  levied  upon  property  of  the  defendant, 
which  levy,  it  was  shown  upon  this  trial,  was 
never  made.  We  think  .the  complaint  was 
properly  dismissed.  The  only  attempt  to  levy 
under  the  attachment  was  as  follows:  Nelson, 
who  had  been  a  resident  of  Atlanta,  in  the 
state  of  Georgia,  on  June  80,  1888,  by  fraud- 
ulent practices,  which  under  our  laws  would 
amount  to  larceny,  obtained  $6,500  of  the 
plaintiff,  a  banking  corporation  in  Atlanta, 
and  also  $4,600  of  two  other  banks  of  the  same 
place,  and  then  absconded.  July  6,  1888,  he 
bought  of  the  defendant  the  First  National 
Bank  of  Syracuse  its  draft  for  ^,000  upon  an- 
other defendant,  the  First  National  Bank  of 
New  York,  and  paid  $5,000  in  cash  for  the 
draft.  The  draft  was  payable  to  the  order  of 
W.  C.  Lee,  a  fictitious  name  which  Nelson  as- 
sumed. Nelson  then  fied  to  Canada,  taking 
the  draft  with  him,  and  there,  July  2,  1888, 
transferred  it  for  value  to  the  appellant,  who 
then  became  the  owner  of  it  in  good  faith,  and 
still  is  its  owner  and  holder.  July  26,  1888, 
the  sheriff  of  Onondaga  county,  holding  the 
warrant  of  attachment,  assumed  to  levy  upon 
the  $5,000  paid  by  Nelson  to  the  First  National 
Bank  of  Syracuse,  by  serving  a  notice  upon 
the  bank  that  he  thereby  levied  the  warrant  of 
attachment  upon  the  moneys  in  its  hands  be- 
longing to  the  defendant,  and  all  deposits  and 
moneys  deposited  by  him  with  the  bank,  and 
debts  owing  by  the  bank  to  him.  The  bank 
thereupon  gave  the  sheriff  a  certificate  stating 
the  facts  respecting  the  purchase  of  the  draft. 
The  draft  l^ing  outstanding,  and  no  default 
having  been  made  upon  it,  the  Syracuse  bank 
was  not  indebted  to  Nelson  or  to  the  holder  of 
the  draft.  It  was  not  the  depositary  or  bailee 
of  the  money  paid  for  the  draft.  It  sold  the 
draft  for  cash  in  the  usual  course  of  business, 
and  that  ended  the  transaction,-  unless  the 
draft  should  be  dishonored  upon  presentation, 
or  unless  plaintiff's  moneys  could  be  identified, 
payment  of  the  draft  stopped,  and  the  moneys 
reclaimed  before  the  rights  of  third  parties  in- 
tervened, which  would  be  a  very  different  pro- 
ceeding from  a  judgment  for  money  only  as 
upon  contract,  and  an  action  in  the  nature  of 

18L.R.A. 


a  creditors'  bill  to  secure  its  payment.  The 
draft  itself  was  not  attached.  Thus  the  at- 
tachment was  not  levied,  and  hence  no  juris- 
diction to  enter  a  judgment  against  Nelson 
existed 

The  Code  (§§  1216.  1217)  requires  that  in 
a  case  where  the  defendant  is  a  nonresident, 
and  the  summons  has  not  been  personally 
served  upon  him  within  the  state,  and  he  has 
not  appeared,  and  a  warrant  of  attachment  has 
been  issued,  proof  by  affidavit  that  the  war- 
rant of  attachment  has  been  levied  upon  prop- 
erty of  the  defendant  must  be  produced  and 
filed  upon  the  application  for  judgment.  Like 
the  proof  of  the  personal  service  of  a  summons 
in  other  cases,  this  is  jurisdictional.  True,  the 
proof  by  affidavit  was  produced  and  filed,  but 
this  is  not  conclusive,  and  is  overcome  where, 
as  in  this  case,  proof  of  the  actual  facts  shows 
the  contrary.  Ferguson  v.  Crawford,  70  N.Y. 
258,  26  Am.  Rep.  589.  Besides,  a  judgment 
for  money  only,  rendered  against  a  nonresi- 
dent, who  has  not  appeared,  and  upon  whom 
service  of  the  summons  is  made  by  publication, 
and  an  attachment  issued  and  levied,  *'can 
only  be  enforced  against  the  property  which 
has  been  levied  upon  by  virtue  of  the  warrant 
of  attachment  at  the  time  when  judgment  is 
entered."  Code,  §  707.  The  execution  is 
limited  to  the  property  attached.  Section  1870. 
Jurisdiction  of  the  person  is  not  obtained,  but 
of  the  property  attached.  McKinney  v.  Col- 
lins, 88  N,  Y.  216;  Sc/iwinger  v.  Hickok,  58  N. 
Y.  280;  Barileit  v.  McNeil,  60  N.  Y.  53; 
BartUtt  V.  Spicer,  75  N.  Y.  528;  Crom- 
well V.  OaUup,  17  Hun,  49.  If,  therefore, any- 
thing was  levied  upon  under  the  attachment, 
the  plaintiff's  remedy  was  limited  to  it,  and 
whatever  action  in  aid  of  the  attachment  was 
proper  should  have  been  brought  by  the  sheriff 
under  section  655  of  the  Code.  See  Backus  v. 
Kimball,  62  Hun,  122.  As  the  judgment 
against  Nelson  would  affect  onl^  the  attached 
property,  it  follows  that  the  plamtiff  was  in  no 
position  to  bring  the  present  action.  Plaintiff 
could,  in  the  first  action,  only  exhaust  its  legal 
remedies  against  the  property  attached,  and  not 
its  legal  remedies  generally.  It  could  issue  no 
execution  against  Nelson's  other  property.  If, 
indeed,  a  valid  levy  was  made  under  the  attach- 
ment, it  seems  to  have  been  abandoned;  if  it 
was  not  made,  the  plaintiff's  case  rests  upon 
its  failure  to  take  any  legal  remedy.  The  find- 
ings of  the  trial  court  which  have  been  ap- 
proved by  the  general  term  .show  that  with 
respect  to  this  appellant  the  case  was  properly 
disposed  of  upon  the  merit9.  The  plaintiff 
procured  the  arrest  of  Nelson  in  Canada,  and 
then,  before  the  action  in  which  the  attach- 
ment was  issued  was  commenced,  upon  being 
advised  that  he  was  not  extraditable,  made  a 
settlement  with  him,  and  acknowledged  full 
satisfaction  of  all  demands  in  consideration  of 
$6,000,  which  Nelson  then  paid,  less  $820  to 
be  paid  afterwards  by  the  appellant.  This 
was  by  him  tendered  when  due,  but  its  accept- 
ance refused.  The  appellant  was  present  at 
such  settlement,  and  for  the  purpose  of  fur- 
nishing Nelson  part  of  the  money  with  which 
to  effect  the  same,  and  at  the  procurement  and 
solicitation  of  the  plaintiff,  and  upon  its  rep- 
resentation that  it  was  perfectly  proper  and 
safe  for  him  to  do  so,  purchased  the  draft  of 
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Nelson  for  its  face  value,  less  $50,  and  paid 
$3,825.85  upon  the  purchase  price,  besides  the 
$820  tendei^  to  and  refused  by  the  plaintiff. 
The  evidence  amply  sustains  the  findings  of 
the  trial  Judge.  If  we  assume  that  the  plain- 
tiff settled  with  a  thief,  and  was  not  bound  by 
its  acquittance  of  its  whole  demand  made  upon 
only  part  payment  of  it,  yet  it  was  bound  by 
its  representations  to  the  appellant  upon  the 


faith  of  which  he  parted  with  his  money,  and 
it  cannot  dispute  the  title  which  it  induoed  him 
for  its  benefit  to  accept.  There  may  be  a 
small  surplus  in  the  appellant's  hands  as  be* 
tween  him  and  Nelson,  but,  if  so,  it  cannot  be 
reached  in  this  action. 

Judgment  affirmed,  with  costs. 

AH  concur,  except  Vann,  J.,  not  sitting. 


NEW  YORK  COURT  OF  APPEALS. 


C.  Gray  BOLTON  et  at.,  Appts,, 

V. 

William  SCHRIEVER  et  al.,  Respts. 


( N.  Y. 


1.  The  deeisloii  that  a  testator 
inhabitant  of  the  county*  made  by  a  sur- 
roffate  to  whom  a  will  is  presented  for  probate, 
is  conclusive  against  collateral  attack  independ- 
ent of  any  statutory  provision,  at  least  where  the 
surrogate  had  Jurisdiction  of  the  subject-matter 
by  reason  of  the  fact  that  testator  was  an  in- 
habitant of  the  state  at  the  time  of  his  death. 

JB.  An  extra  allowance  of  costs  is  not 
prednded  by  the  fact  that  on  a  former  trial 
of  the  same  case  an  extra  allowance  had  been 
granted  and  the  costs  paid  as  a  condition  of  a 
new  trial. 

(October  4, 1892.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York,  affirming  a  judg- 
ment of  a  trial  term  in  favor  of  defendants,  m 
an  action  brought  to  recover  possession  of  cer- 
tain real  estate.     Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Edward  C.  Perkins,  for  appellants: 

The  probate  of  the  supposed  will  of  Dr. 
Talmadge  was  void,  and  as  there  was  no  other 
evidence  of  the  existence  of  a  will,  the  plain- 
tiffs, as  his  heirs,  have  title  to  the  premises  in 
question. 

Bolton  V.  Jacks,  6  Robt.  192. 

The  surrogate  had  no  jurisdiction  to  prove 
the  will  of  an  inhabitant  of  another  county. 

N.  Y.  Laws  1887,  chap.  480,  §  1. 

The  probate  record  may  be  impeached  col- 
laterally. 

The  Jioderigas  Case,  63  N.  Y.  460,  20  Am. 


Note.— CoHaterai  impeachabaUy  of  findinas  an  to 
jurisdictional  facts  on  which  administration  of  a 
decedenVs  estate  is  based. 

Inhabitancy  of  county. 

Of  the  decision  in  Bolton  v.  Jacks,  6  Robt.  166, 
that  if  a  surrograte  admits  to  probate  a  will  of  a 
testator  not  at  the  time  of  his  death  an  inhabitant 
of  his  county  he  acts  without  jurisdiction  and  that 
his  proceedinfiT  is  void  and  open  to  collateral  at- 
tack. Earl,  X,  in  Roderigras  v.  East  River  Bav.  Inst.. 
68  N.  T.  460,  469,  80  Am.  Rep.  556,  says,  ''I  believe 
the  decision  to  be  unsound  In  this  repect.^* 

In  direct  support  of  the  main  case  as  ag'alnst  the 
doctrine  of  Bolton  v.  Jacks,  supra,  it  has  been  held 
in  numerous  cases  that  the  fact  that  a  decedent 
was  not  at  the  time  of  his  death  a  resident  of  the 
county  or  district  in  which  an  administrator  was 
appointed  is  not  a  grround  of  collateral  attack  on 
such  an  appointment.  Coltart  v.  Alien,  40  Ala. 
156, 88  Am.  Doc.  757 :  BarcUft  v.  Freece,  77  Ala.  528; 
Irwin  V.  Scriber,  18  Cal.  499;  Re  Griffith,  84  Cal.  107; 
Tant  V.  Wifirfall,  66  Oa.  412;  Johnson  v.  Beazley,  66 
Mo.  260,  27  Am.  Rep.  276 ;  Bumstead  v.  Read,  31 
Barb.  661;  Morrell  v.  Dennlson,  8  Abb.  Pr.  401,  17 
How.  Pr.  422 ;  Bolton  v.  Brewster,  82  Barb.  889 :  Re 
Harvey,  8  Redf .  214 ;  RoUins  v.  Henry,  84  N.  C.  609; 
Burnley  v.  Duke,  2  Rob.  (Va.)  102;  Thornton  v. 
Baker,  16  B.  T.  568 ;  Holines  v.  Oregon  &  C.  R.  Co. 
7  Sawy.  880;  9  Fed.  Rep.  289;  Smith  v.  Munroe,  28 
N.  C.  845 ;  Eller  v.  Richardson,  89  Tenn.  575. 

Neither  is  nonresidence  in  the  state.  Record  v. 
Howard,  58  Me.  226. 

But  there  have  been  some  decisions  in  conflict 
with  tho^  above  cited  which  hold  that  an  ap- 
pointment of  an  administrator  may  be  attacked 
collaterally  on  the  ground  that  the  intestate  was 
not  at  the  time  of  his  death  a  resident  of  the  coun- 
ty or  district  in  which  the  appointment  is  made. 
Olipstead^s  App.  48  Gonn.  110 ;  Cutts  v.  Haskins,  9 
Mass.  547 ;  Holyoke  v.  Haskins,  5  Pick.  20,  9  Pick. 
259, 16  Am.  Dec.  372 ;  ColUns  v.  Turner,  2  Taylor^s 
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RepoB.  (N.  C.)  541 :  overruled  in  effect  on  this  point 
by  Smith  v.  Munroe,  supra;  Miltenberger  v.  Knox, 
21  LcL  Ann.  809;  Re  Williamson,  3  La.  Ann.  261; 
Griffith  V.  Wrigrht,  18  Ga.  1T8;  McChord  v.  Fisher, 
13  B.  Mon.  193. 

But  some  of  these  cases  at  least  are  distingrulsb- 
able  from  those  in  which  the  collateral  attack  is 
denied  on  the  grround  that  tbe  appointment  was 
made  without  any  flndingr  of  the  Jurisdictional 
fact  of  residence  in  tbe  county.  Thus  in  the  Geor- 
Ria  case  of  Griffith  v.  Wright,  9upra,  the  decision 
is  put  expressly  on  the  grround  that  the  letters  do 
not  recite  such  facts,  while  the  later  Georgria  ca^e 
of  Tant  v.  WIgrfall,  nLj)ra,  in  which  the  adminis- 
tration is  upheld  airainst  collateral  attack,  puts  the 
decision  on  the  ground  that  the  fact  of  residence 
was  adjudicated  and  is  expressly  recited. 

And  in  Moore  v.  Moore,  38  Neb.  509,  letters  of  ad- 
ministration were  held  void  where  the  petition 
therefor  did  not  show  the  Jurisdictional  facts  that 
the  deceased  was  an  inhabitant  of  the  county  in 
which  letters  were  granted,  or  that  he  was  a  non- 
resident of  the  state. 

Also  in  Miller  v.  Swan,  12  Ky.  I^  Rep.  629,  where 
the  statute  makes  probate  of  a  will  conclusive 
"except  as  to  the  Jurisdiction,"  and  residence  in 
the  county  is  necessary  to  give  Jurisdiction  to 
probate  a  will,  it  is  held  that  the  probate  may  be 
collaterally  questioned  on  an  application  for  pro- 
bate in  another  county,  at  least  if  the  question  of 
residence  was  not  raised  in  the  first  proceeding. 

The  Massachusetts  cases  holding  that  the  ap- 
pointment of  an  administrator  may  be  attacked 
collaterally  on  the  ground  that  the  decedent  waa 
not  a  resident  of  the  county  have  been  rendered 
obsolete  in  that  state  by  Mass.  Pub.  Stat.,  chap.  ISA, 
fi  4.    Cummings  v.  Hodgdon,  147  Mass.  21. 

The  great  weight  of  authority  is  now  in  favor  of 
holding  an  appointment  of  an  administrator  valid 
agrainst  collaterul  attack  on  the  ground  merely 
that  the  decedent  was  not  a  resident  of  the  county 
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Rep.  555,  76  N.  Y.  816,  82  Am.  Rep.  809,  was 
an  attempt  to  impeach  letters  of  administration 
issaed  by  the  surrogate  of  New  York  county, 
on  the  ground  that  the  supposed  decedent  was 
not  dead. 

It  was  admitted  that  the  surrogate  was  not 
given  jurisdiction  to  issue  letters  upon  the  es^ 
tate  of  a  living  person,  and  the  question  be- 
fore the  court  was,  whether  he  was  given 
jurisdiction  to  decide  that  a  living  person  was 
dead. 

Earl,  J,  (63  N.  Y.  p.  466).  sajrs:  **  While 
the  statute  gives  him  no  jurisdiction  to  admin- 
ister upon  tne  estate  of  a  living  person,  it  im- 
poses upon  him  the  duty  of  inquiry,"  etc. 

The  Jaek»  Caw  was,  and  the  case  at  bar  is, 
an  attempt  to  impeach  the  probate  of  a  will, 
on  the  ^7X)und  that  the  supposed  testator  was 
not  an  mhabitant  of  the  county  where  the  will 
was  proved. 

It  was  decided  in  the  Jack%  Com  that  the  sur- 
rogate had  no  jurisdiction  to  admit  to  probate 
the  will  of  Dr.  Talmadge,  he  not  being  an  in- 
habitant of  the  county;  and  the  question  is 
whether  the  surrogate  had  jurisdiction  to  de- 
cide that  he  was  an  inhabitant. 

The  ground  of  the  Roderigas  decision  is, 
that  the  surrogate  did  have  jurisdiction  to  de- 
cide that  the  supposed  intestate  was  dead,  be- 
cause, and  simply  and  solely  because, Vbe 
statute  imposed  on  the  surrogate  the  duty  of 
determining  whether  he  was  dead  or  not.  Con- 
sequently it  does  not  follow  from  that  decision 
that  the  surrogate  had  jurisdiction  to  decide 


whether  Dr.  Talmadge  was  an  inhabitant  of 
New  York  county,  unless  the  statute  imposed 
on  him  the  duty  of  determining  that  fact, 
which  it  does  not. 

See  2  N.  Y.  Rev.  Stat.  74,  §  28.  relative  to 
letters  of  administration,  and  N.  Y.  Laws 
1837.  chap.  850,  §  1.  relative  to  wills. 

Probably  no  case  in  the  New  York  Reports 
has  been  so  severely  criticised  as  the  Hoderigas 
Case.  Much  of  this  criticism  is  due  to  over- 
looking the  fact  that  the  decision  turned  on 
the  peculiar  language  of  the  statute.  It  shows, 
however,  that  so  far  as  a  case  is  concerned  to 
which,  like  that  at  bar,  no  such  statute  applies,, 
the  universal  concensus  of  opinion  is,  that  the 
jurisdiction  can  be  questioned  collaterally. 

Thomas  v.  People,  107  111.  517,  47  Am.  Rep. 
458;  Dtrlin  v.  Com.  101  Pa.  213.  47  Am.  Rep. 
710;  Lancaster  v.  Washington  L.  Ins.  Co.  of 
New  York  City,  62  Mo.  12;  Lavinv.  Emigrant 
Industrial  Sav.  Bank,  18  Blatchf.  5;  Admin- 
istration of  Estates  of  Living  Persons,  21  Alb. 
L.  J.  65;  iyArusment  v.  Jofies,  23  Alb.  L.  J. 
281;  Meli<i  v.  Simmons,  45  Wis.  834;  Redfleld, 
Surrogates,  48,  49  note  1;  Jochumsen  v. 
Suffolk  Sav.  Bank,  8  Allen.  87;  Holyoke  v. 
Haskins,  5  Pick.  20, 16  Am.  Rep.  872;  9  Pick. 
259;  Duncan  v.  Stewart,  25  Ala.  408,  60  Am. 
Dec.  527;  Morgan  v.  Dodge,  44  N.  H.  269,  82 
Am.  Dec.  218;  Cutts  v.  Haskins,  9  Mass.  647; 
OHfflth  v.  Frazier,  12  U.  8.  8  Cranch,  9,  8  L. 
ed.  471. 

The  subject-matter  over  which  each  surro- 
gate had  jurisdiction  in  1841  was  the  probate 


if  the  fact  of  such  residence  Is  expressly  or  im- 
pliedly found  as  a  oonditlon  precedent  to  makinsr 
the  appoiDtment. 

But  if  it  appears  on  the  records  of  the  court  that 
Che  necessary  fact  of  residence  did  not  exist  the 
appointment  is  void  on  collateral  attack.  Moore 
V.  PbUbrick,  82  Me.  lOES,  62  Am.  Dec.  642. 

Existence  of  assets  in  county. 

On  substantially  the  same  srrouDds  as  residence 
in  the  county  stands  the  Jurisdictional  fact  of  as- 
sets in  the  oounty.  On  this  question  also  most  of 
the  deoisioDS  hold  that  a  flndlnir  of  the  court  as  a 
condition  of  the  appointment  of  an  admiolstrator 
that  there  are  assets  In  the  county  is  not  subject 
to  collateral  attack.  Eppinir  v.  Robinson,  21  Fla. 
36 ;  Weir  v.  Monahan,  67  Miss.  434 ;  O'Connor  v. 
HugTBTins.  113  If.  Y.  512;  Fisher  v.  Bassett,  9  LeiRh, 
119, 88  Am.  Dec.  227;  Andrews  v.  Avory,  14  Gratt. 
229, 73  Am.  Dec.  956;  Re  Shoenberirer's  Estate,  139 
Pa.  132;  Lees  v.  Wetmore,  58  Iowa,  170 ;  Murphy  v. 
Oreighton,  45  Iowa«  179. 

But  to  the  contrary  it  has  been  held  in  other  cases 
that  the  appointment  of  an  administrator  of  a  non- 
resident may  be  attacked  collaterally  on  the  grround 
that  there  were  no  assets  within  the  Jurisdiction. 
Thumb  V.  Oresham,  2  Met.  iKy.)  806;  Crosby  v. 
Leavitt,  4  Alien,  410. 

Bat  in  the  last  case  the  lack  of  assets  was  appar- 
ent on  the  records. 

Adminigiration  of  the  estate  of  a  living  person. 

Atanost  without  exception  the  decisions  of  the 

courts  have  declared  that  administration  on  the 

estate  of  a  lire  man  as  that  of  a  decedent  is  utterly 

void.    Duncan  v.  Stewart.  25  Ala.  406,  60  Am.  Dec. 

^;  Sterenaon  v.  San  Francisoo  City  A  County  Su- 

perfcn*  Ct.  82  Gal.  60;  Thomas  v.  People,  107  Dl.  617, 

47  Am.  Rep.  468;  D'Arusment  v.  Jones,  4  Lea,  251, 

40  Am.  Bep.  12 ;  State  v.  White.  29  N.  C.  116 ;  Devlin 

y.  Com,  101  Pa-  278,  47  Am.  Kep,  710 ;  Jochumsen  v. 
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SulTolk  Bav.  Bank,  3  Allen,  87 ;  Lavin  v.  ESmifirrant 
Industrial  Sav.  Bank,  18  Blatchf.  5;  CTnited  States 
V.  Payne,  4  DU1.  387 ;  Melia  v.  Himmons,  45  Wis.  384, 
30  Am.  Rep.  746;  Moore  v.  Smith,  11  Rich.  L.  560,  73 
Am.  Dec.  122. 

In  RuderiKas  v.  East  River  Sav.  Inst.,  63  N.  T.  460, 
20  Am.  Rep.  565,  a  decision  was  made  by  four  Judsres 
agrainst  three  that  the  Rrant  of  letters  of  adminis- 
tration under  the  New  fork  statute  grlvinfi:  the 
Burrofrate  power  to  determine  the  fact  of  death 
was  not  void  on  collateral  attack  althoug'h  the 
supposed  decedent  proved  to  be  alive.  This  decis- 
ion attempts  to  distinguish  other  cases  to  the  con- 
trary on  the  firround  that  the  New  York  statute  re- 
quired an  express  determination  of  the  fact  of 
death  by  the  surroRate.  But  as  substantially  the 
same  is  required  by  statutes  in  other  states  the 
sharp  conflict  between  the  New  York  decision  and 
those  in  other  Jurisdictions  is  not  explained  by 
statutory  provisions. 

The  later  Roderigas  Case,  76  N.  Y.  316,  32  Am. 
Rep.  309,  held  that  letters  of  admiuifltration  were 
subject  to  collateral  attack  on  the  ground  that  the 
supposed  decedent  was  alive  where  there  had 
been  no  actual  determination  of  the  fact  of  death 
by  the  surrosrate  but  the  letters  were  issued  by  the 
clerk  on  a  blank  signed  by  the  surrogate  without 
any  such  protection. 

But  even  where  such  determination  is  Judicially 
made  by  the  surrogate  it  is  held  by  the  circuit 
court  of  the  United  States  that  such  determination 
is  not  due  process  of  law  as  to  the  supposed  dece- 
dent who  is  not  a  pcurty  to  the  proceedings;  and 
therefore  that  such  adjudication  cannot"  deprive 
him  of  his  property,  and  vest  it  in  an  administra- 
tor. Lavin  v.  Emigrant  Industrial  Sav.  Bank,  18 
Blatchf.  6. 

Here  seems  to  be  a  valid  ground  of  distinction 
between  the  effect  of  a  Judicial  determination  of 
the  fact  of  death  and  that  of  other  Jurisdictional 
facts.    Considered  merely  as  findings  of  Jurlsdic- 
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of  wills  of  deceased  persons,  inhabitants  of  bis 
county,  or  otherwise  coming  within  one  of  the 
subdivisions  of  section  1  of  the  Act  of  1887. 

The  Revised  Statutes  in  force  at  the  time  of 
Dr.  Talmadge's  death  appoint^  separate  and 
entirely  independent  courts,  one  for  each 
county,  and  they  provided  that  each  of  them 
should  have  power  *'to  take  proof  of  wills  of 
real  and  personal  estate  in  the  cases  provided 
by  law,"  (N.  T.  Rev.  Stat.  28th  ed.  p.  153,  pt. 
3,  chap.  2,  title  1,  §  1);  and  these  cases  ai*e 
provided  in  the  Act  of  1837,  which  further 
adds,  that  in  such  cases  the  jurisdiction  shall 
be  exclusive  of  that  of  any  other  surrogate. 

The  statute,  therefore,  prescribes  that  **cer- 
taiu  facts''  (in  this  case  the  fact  of  inhabitancy) 
"must  exist  before  jurisdiction  can  attach," 
and  there  is  no  room  for  implication  that  it 
attaches  to  any  more  general  subject,  and  in- 
cludes the  power  to  pass  upon  those  ''  certain 
facts"  itself. 


Administration  ''shall  be  void  if  granted  by 
an  incompetent  authority." 

ToUer,  Exrs.  &  Admrs.  Ist  ed.  chap.  8,  pp. 
89,  90.  §  8;  Blaekboraugh  v.  Davis,  1  P.  Wnis. 
44;  Prince's  Case,  5  Coke.  30;  J!^oeU  v.  Wdls, 
1  Lev.  235.  See  also  1  Wms.  Exrs.  6th  Am. 
ed.  681;  Bacon,  Abr.  title  Void  and  VoidaUe, 
B;  11  Vin.  Abr.  Executors,  F.  73;  Grossman 
V.  Hume,  Noy,  96;  Aliens  v.  Andrews^  Cro. 
Eliz.  283. 

Residence  was  jurisdictional. 

Cults  V.  Haskins  and  Holyoke  v.  Haskins, 
supra;  Northampton  v.  Smith,  11  Met.  395; 
Pinney  v.  McQregory,  102  Mass.  189;  Emery 
V.  Hildreth,  2  Gray,  231. 

The  United  States  courts  take  cognizance 
of  certain  causes  by  reason  onlj  of  the  fact 
(hat  the  parties  are  residents  of  different  states 
or  counties. 

Cooley,  Const.  Lim.  6th  ed.  493. 

In  Vose  V.  Morton,  4  Cush.  27,  50  Am.  Dec. 


tional  facts  there  is  no  dear  and  eatisfactory  dis- 1 
tinotion  to  be  made  between  a  findiner  of  the  fact 
of  death  and  that  of  residence  or  of  the  existence 
of  aseets  within  the  Jurisdiction.  But  when  a  sup- 
posed intestate  is  in  fact  alive,  the  iindingr  by  the 
probate  court  that  he  was  dead  and  administration 
of  his  estate  based  thereon  made  in  proceedings  to 
which  he  was  not  a  party  and  of  which  he  had  no 
notice  seem  clearly  void  as  to  bim  because  depriv- 
ing him  of  his  property  without  due  process  of 
law. 

The  RoderiKas  Case  stands  alone  so  far  as  it 
holds  administration  on  the  estate  of  a  live  person 
to  be  ^'Blid  as  afiralnst  him,  but  in  Flume  v.  Howard 
Sav.  Inst.,  46  N.  J.  L.  311,  a  decree  appointing  an 
administrator  after  a  Judicial  determination  of  the 
fact  of  death  is  held  to  bo  valid  as  against  any  col- 
lateral attack  on  the  ground  that  the  decision  is 
not  Justified  by  the  evidence  where  the  objection 
is  raised  by  a  savings  banic  against  which  the  ad- 
ministrator brings  an  action  for  money  due  the 
estate. 

So  in  Louisiana  it  is  held  that  a  Judicial  deter- 
mination that  a  person  is  dead  made  on  appoint- 
ing an  administrator  for  him  is  not  subject  to 
collateral  attack  by  a  third  person  in  a  suit  by  the 
administrator.    Davis  v.  Greve,  32  La.  Ann.  490. 

And  the  fact  that  an  administrator  has  been  ap- 
pointed is  not  conclusive  proof  of  the  death  of  a 
person  in  an  action  to  recover  insurance  upon  bis 
life.  Lancaster  v.  Washington  L.  Ins.  Co.  of  New 
York  City,  61  Mo.  121;  Tisdale  :v.  Connecticut  Mut. 
L.  Ins.  Co.  26  Icwa,  170,  96  Am.  Dec.  196. 

In  Re  Napier,  1  Phillim.  83,  on  the  appearance  of 
a  supposed  intestate  for  whom  letters  of  adminis- 
tration bad  been  granted  the  administrator  volun- 
tarily surrendered  the  letters  and  the  court  re- 
voked the  appointment. 

Conflict  of  jurisdiction. 

By  the  grant  of  probate  the  Jurisdiction  of  a 
court  is  exhausted  for  that  purpose  and  a  second 
grant  of  general  letters  of  administration  of  the 
same  state  is  utterly  void.  Ryno  v.  Uyno,  27  N.  J. 
Eq.  622. 

Letters  of  administration  c.  t.  a.  are  held  void 
when  granted  in  another  county  after  the  first 
letters  had  been  granted  in  the  county  of  the  tes- 
tator^s  residence.  Johnson  v.  Corpenning,  39  N.  C. 
316. 

The  court  in  this  case  declared  that  letters  would 
be  void  if  grranted  in  any  county  except  that  of  the 
testator^s  residence.  But  see  Smith  v.  Munroe,  23 
N.  C.  845. 
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One  valid  assumption  of  Jurisdiction  by  the  court 
in  respect  to  administration  makes  the  subsequent 
appointment  of  an  administrator  by  another  court 
void.    Oh  Chow  V.  Brockway,  21  Or.  44a 

The  appointment  in  another  county  is  the  bar  to 
the  appointment  of  an  administrator  in  the  county 
of 'the  decedents  residence.  Coltart  v.  Allen,  40 
Ala.  165,  88  Am.  Dec.  757. 

So  protnte  in  another  county  cannot  be  collat- 
erally attacked  even  in  the  county  in  which  the 
proceedings  should  have  been  taken.  Johnson  v. 
Gaines,  1  Coldw.  288. 

And  the  pendency  of  probate  proceedings  in  an- 
other county  will  defeat  the  Jurisdiction  of  a  sur- 
rogate.   Re  Buckley,  41  Hun,  106. 

After  administration  has  been  closed  the  second 
grant  of  administration  to  another  person  is  void. 
Withers  v.  Patterson,  27  Tex.  491, 86  Am.  Dec.  648. 

The  grant  of  ancillary  letters  to  a  nonresident  on 
the  representation  that  the  decedent  was  a  non- 
resident of  the  state  but  was  a  resident  of  the  state 
in  which  the  original  letters  were  granted  will  not 
defeat  the  Jurisdiction  of  the  court  in  another 
county  in  which  the  decedent  actually  resided  at 
the  time  of  his  death  to  appoint  an  administrator. 
Frick's  App.  114  Pa.  29. 

Lapse  of  time, 

A  grant  of  administration  contrary  to  the  ex- 
press terras  of  a  statute  more  than  twenty  years 
after  the  death  of  a  person  is  void.  Rice  v.  Heniy, 
90  Tenn.  69;  Wales  v.  Willard,  2  Mass.  120. 

But  in  the  absence  of  any  such  statute  such  ap- 
pointment is  not  open  to  collateral  attack  because 
of  the  length  of  time  that  had  elapsed.  Martin  v. 
Robinson,  67  Tex.  368. 

Misc-ellaneouB. 

The  Jurisdiction  of  the  register  in  Pennsylvania 
to  probate  a  will  may  be  attacked  collaterally  if 
the  so-called  will  probated  was  not  executed.  Wall 
V.  Wall,  123  Pa.  646. 

The  want  of  interest  in  the  proponent  of  a  will  is 
not  a  ground  for  collateral  attack  of  the  probate. 
Morf ord  v.  DiefTenbaoker,  54  Mich.  608. 

In  Vermont  the  general  doctrine  is  declared  that 
the  Jurisdiction  of  a  court  to  appoint  an  adminis- 
trator cannot  be  collateral] y  attacked.  McEarland 
V.  Stone,  17  Vt.  165,  44  Am.  Dec.  326;  Driggs  v.  Ab- 
bott, 27  Vt.  680,  65  Am.  Dec.  214;  Abbott  v.  Coburn, 
28  Vt.  663,  67  Am.  Dec.  735. 

The  ground  of  attack  in  the  two  cases  last  oit^d 
was  that  the  decedent  was  a  nonresident  of  the 
state.  B.  A.  R. 
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750,  Shaw,  Ch. «/.,  held  a  judgment  of  the 
United  States  circuit  court  to  be  void,  because 
be  found  as  a  matter  of  fact  that  the  parties 
were  not  citizens  of  different  states. 

See  also  Mis$imppi  dt  Rum  Riwr  Boom  Co, 
V.  Patterson,  »8  U.  S.  405,  25  L.  ed.  206;  Rose 
V.  Himely,  8  U.  S.  '4  Cranch,  288,  2  L.  ed.  617; 
ITiampson  v.  Whitman,  85  U.  S.  18  Wall.  460. 
21  L.  ed.  899;  Ferguson  v.  Cratoford,  70  N.  T. 
258,  26  Am.  Rep.  589;  BMer  v.  New  York,  8 
Jones  &  S.  628;  Chapman  v.  Phanix  Nat. 
Bank,  12  Jones  &  S.  840. 

Mr.  Edward  W.  S,  Johnstoii,  for  re- 
spondents: 

The  decree  of  the  surrogate  admitting  this 
will  to  probate  cannot  be  attacked  collaterally 
in  this  proceeding. 

The  rule  laid  down  in  Bolton  v.  Jacks,  6  Robt. 
166,  that  a  finding  of  the  surrogate  in  the  pro- 
ceedings presented  to  him  as  to  the  residence 
of  the  said  testator  is  not  judicia1,»and  that  the 
judgment  founded  upon  such  findings  can  be 
attacked  collaterally  in  this  respect,  has  been 
overruled  expressly  in  Roderigas  v.  East  River 
Sav,  Inst.  63  N.  Y.  460,  20  Am.  Rep.  555. 

See  also  Boiler  v.  Neic  York,  8  Jones  &  S. 
538. 

The  supreme  court  in  Monell  v.  Dennison,  8 
Abb.  Pr.  401,  passing  upon  the  Law  of  1837 
and  upon  the  identical  facts  in  issue  here,  has 
held  that  where  the  jurisdiction  of  a  subordi- 
nate tribunal  having  cognizance  of  the  general 
subject  has  attached  by  the  presentation  of  a 
verified  prima  facie  case  and  by  appearance  of 
the  parties,  e.  g,,  in  the  cose  of  proceedings  be- 
fore the  surrogate's  court  attacking  probate  of 
the  will  even  upon  a  quasi  juiisdictional  fact 
such  as  that  of  inhabitancy,  its  decision  is  con- 
clusive unless  reversed  on  append. 

The  supreme  court  also  in  Bolton  v.  Brevcster, 
32  Barb.  389,  passes  upon  the  identical  facts  in 
issue  herein,  and  holds  that  general  jurisdiction 
being  given  to  the  surrogate's  court  (vide  Laws 
1837,  chap.  460,  pp.  1,  5,  ^  1),  jurisdiction  de- 
pends upon  facts  which  must  be  brought  be- 
fore the  court  for  its  determination  upon  evi- 
dence, and  it  is  required  to  act  upon  such  evi- 
dence (Laws  1837,  chap.  460.  ^  5^,  its  decision 
upon  the  question  of  his  jurisdiction  is  conclu- 
sive until  reversed,  revoked,  or  vacated,  so  far 
as  to  protect  its  ofl^cers  and  all  innocent  persons 
who  act  upon  the  faith  of  it. 

See  also  Bumstead  v.  Read,  31  Barb.  661. 

If  the  surrogate  had  refused  upon  the  peti- 
tion before  him  to  admit  the  will  to  probate, 
the  executor  upon  applying  could  have  pro- 
cured a  peremptory  writ  of  mandamus  to  com- 
pel the  surrogate  to  admit  the  will  to  probate. 

People  V.  Dutchess  County  Judges,  20  Wend. 
656;  Anderson  v.  Anderson,  112  N.  Y.  104; 
RodeHgas  v.  East  River  Sat.  Inst.  63  N.Y.  466; 
Re  Uamtnersley's  Estate,  9  N.  Y.  Civ.  Proc. 
Rep.  293. 

The  surrogate  having  made  a  finding  of  fact 
that  the  testator  was  an  inhabitant  of  the  coun- 
ty of  New  York,  this  decree  cannot  be  attacked 
in  a  collateral  proceeding  of  this  kind,  the  rem- 
edies for  the  parties  being  solely  in  the  surro- 
gate's court. 

KeUy  V.  West,  80  N.  Y.  144;  IJarnson  v. 
Clark,  14  N.  Y.  Week.  Dig.  136;  Re  Harvey, 
3  Redf.  216. 

The  right  to  attack  a  judgment  in  a  collat- 
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eral  proceeding  resolves  itself  into  two  classes; 
first,  cases  where  the  evidence  offered  to  attack 
a  judgment  shows  that  the  evidence  or  facts 
upon  which  such  judgment  was  rendered  could 
not  by  any  possibility  have  existed;  then  such 
judgment  is  void;  and,  second,  where  the  evi- 
dence offered  goes  merely  to  contradict  the  evi- 
dence upon  which  the  judgment  was  rendered, 
in  which  case  the  judgment  cannot  be  attacked 
collaterally,  the  remedy  being  by  appeal  or  by 
motion  in  the  court  where  the  judgment  was 
entered  to  vacate  the  same. 

In  the  case  at  bar  the  evidence  here  goes 
merely  to  contradict  the  evidence  submitted  by 
the  verified  petition  before  the  surrogate. 

See  McCarthy  v.  Marsh,  5  N.  Y.  263;  Bum- 
stead  V.  Read,  supra;  Porter  v.  Purdy,  29  N. 
Y.  106,  86  Am.  Rep.  283;  PeopU  v.  Waldron, 
52  How.  Pr.  221;  Re  Buckley,  41  Hun,  108; 
Donnelly  v.  Libby,  1  Sweeney,  279;  Lewis  v. 
Button,  8  How.  Pr.  103;  Skinnion  v.  Kelley, 
18  N.  Y.  356;  Sheldon  v.  Wright,  5  N.  Y.  497; 
Archer  v,  Furniss,  4  Redf.  88;  Rusher  v.  SJier- 
man,  28  Barb.  416;  Kinnier  v.  Kinnier,  45  N. 
Y.  535.  6  Am.  Rep.  132;  Staples  v.  Fairchild, 
3  N.  Y.  41. 

Where  the  jurisdiction  of  an  inferior  court 
depends  upon  the  existence  of  a  fact  which  it 
is  required  to  settle  by  its  decision,  such  de- 
cision is  conclusive  against  the  collateral  at- 
tack. 

Montgomery  v.  Wasem,  116  Ind.  343. 

In  Power  v.  Speckman,  126  N.  Y.  354,  and 
O'Connor  v.  Hugging,  113  N.  Y.  512,  it  is  ex- 
pressly held  that  the  appointment  of  executors 
and  administrators  cannot  be  attacked  collater- 
ally. 

An  order  of  a  probate  court  granting  admin- 
istration in  the  county  in  which  it  sits,  al- 
though erroneous  by  reason  of  the  nonresidence 
of  the  decedent,  is  not  for  that  reason  void,  but 
voidable  only,  and  can  only  be  attacked  by  a 
direct  proceeding  for  that  purpose  in  the  court 
in  which  it  was  granted,  or  upon  an  appeal 
from  such  order. 

Martin  Y.  Robinson,  67  Tex.  868;  Re  Wagner, 
119  N.  Y.  28;  Erwin  v.  rj)wry,  48  U.  8.  7  How. 
172,  12  L.  ed.  655;  Sargent  v.  State  Bank  of 
Indiana,  53  U.  S.  12  How.  386, 13  L.  ed.  1034. 
See  also  Wood  v.  Peake,  8  Johns.  69;  Re  Griffith, 
18  Nat.  Bankr.  Reg.  510;  Brovm  v.  Brown,  7 
Or.  285;  Fisher  v.  Bassett,  9  Leigh.  119,  33 
Am.  Dec.  227;  Andrews  v.  Awry,  14  Gratt. 
229,  73  Am.  Dec.  355;  Abbott  v.  Cobnrn,  28 
Vt.  667.  67  Am.  Dec.  735;  Burdett  v.  Silsbee, 
15  Tex.  615;  Guilford  v.  Love,  49  Tex.  715; 
Johnson  V.  Beazley,  65  Mo.  264.  27  Am.  Rep. 
276;  Dequindre  v.  Williams,  31  Ind.  444;  Erwin 
V.  Lowry,  48  U.  8,  7  How.  180,  12  L.  ed.  655; 
Shroyer  v.  Richmond,  16  Ohio  St.  455;  Rigney 
V.  Coles,  6  Bosw.  479;  Coursen's  Case,  4  N.  J. 
Eq.  408;  Smith,  v.  Hilton,  50  Hun,  237;  Nelson 
v.iates,  37  Hun,  55;  Home  v.  Rochester,  62  N. 
H.  348:  Devlin  v.  Com.  101  Pa.  277,  47  Am. 
Rep.  710. 

Objection  to  the  jurisdiction  of  a  probate 
court  on  the  ground  of  residence  of  the  dece- 
dent can  be  taken  only  by  appeal. 

Hodgdon  v.  Cummings,  151  Mass.  293.  See 
also  Dyckmari  v.  New  York,  5  N.  Y.  434; 
Grignon  v.  Ast(yr,  43  U.  S.  2  How.  318,  11  L. 
ed.  '283;  Haggart  v.  Morgan,  5  N.  Y.  422,  55 
Am.  Dec.  350;  People  v.  Putnam  Cou7)ty  t^nr- 
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rogaU,  86  Hun,  218,  21  N.  Y.  Week.  Dijr.  498; 
Lange  v.  Benedict,  78  N.  Y.  80,  29  Am.  Rep. 
80. 

Id  Re  Cordova^  4  Bedf.  68^  the  reasoDing  of 
the  Boderigas  Case  was  apphed  in  a  question 
inyolving  the  validity  of  letters  testamentary 
and  the  issue  as  to  inhabitancy  came  up,  also, 
in  Carroll  v.  Hughes,  5  Redf.  337,  and  the 
court  held  that  the  letters  could  not  be  attacked 
collaterally. 

See  also  Sullivan  v.  Foedick,  10  Hun,  173; 
LouiwiHe  db  If.  B.  Co.  v.  Chaffln,  84  Ga.  519; 
Brawford  v.  Wolfe,  103  Mo.  891;  Schoenbergefe 
Estate,  189  Pa.  182;  Brown  v.  Landan,A  N.  Y. 
Civ.  Proc.  14,  30  Hun,  59;  Qoldtree  v.  McAl- 
tster,  86  Cal.  93;  Robinson  v.  Bpping,  24  Fla. 
237;  Johnston  ▼.  Smit?i,  26  Hun,  176;  Ontario 
\.  Hill  83  Hun,  255. 

Where  the  jurisdiction  of  the  court  depends 
upon  the  existence  of  a  fact  it  has  the  power 
to  find  whether  the  fact  existed,  and  its  deter- 
mination upon  that  subject  can  only  be  at- 
tacked in  a  direct  proceeding  for  that  purpose. 

Re  Buffalo,  78  N,  Y.  369.  See  also  Ndson 
v.  Tales,  37  Hun,  55;  (/Connor  v.  Huggins,  113 
N.  Y.  512;  Vanderpoel  v.  Van  Valkenhurgh,  6 
N.  Y.  190;  PotUr  v.  Merchants  jRi/iA;,  28  N. Y. 
652,  86  Am.  Dec.  278;  Stevenson  v.  San  Fran- 
cisco City  &  County  Super.  Ct.  62  Cal.  60;  An- 
dretes  v.  Avory,  14  Gratt.  236, 73  Am.  Dec.  355; 
Irmn  v.  Scriber,  18  Cal.  499;  Fisher  v.  Bassett, 
9  Leigh,  119,  33  Am.  Dec.  227;  Devlin  v.  Com. 
101  Pa.  273,  47  Am.  Rep.  710. 

The  judgment  of  a  probate  court  as  to  the 
residence  of  the  intestate  is  free  from  collateral 
attack. 

D'Arusment  v.  Jones,  4  Lea,  261,  40  Am. 
Rep.  12;  Perkins  v.  Fairfield,  11  Mass.  228; 
EindeU  v.  Titus,  9  Heisk.  727;  Lavin  v.  Emi- 
grant Ind.  Sap.  Bank,  18  Blatchf.  8. 

In  Epping  v.  Robinson,  21  Fla.  36,  the  court 
says:  *•  The  county  court  has  general  and  ex- 
clusive jurisdiction,  by  the  statute,  to  grant 
letters  of  administration  upon  the  estates  of  de- 
ceased persons.  The  order  granting  letters  is 
the  exercise  of  jurisdiction,  involving  the  ad- 
judication or  jurisdictional  facts.  The  judg- 
ment cannot  be  attacked  collaterally  by  proof 
aliunde  the  record  to  disprove  the  jurisdic- 
tional facts  already  adjudicated  by  the  county 
court,"  citing— 

Emerson  v.  Ross,  17  Fla.  122;  Price  v.  Winter, 
15  Fla.  66;  Comstock  v.  Crawford,  70  U.  S.  3 
Wall.  408.  18  L.  ed.  37;  Brockenborovgh  v. 
Melton,  55  Tex.  498;  Arnold  v.  Arnold,  62 Ga. 
627;  Taut  v.  Wigfall,  65  Ga.  412;  Dequindrew 
Williams,  31  Ind.  456;  Johnson  v.  Beazley,  65 
Mo.  250,  27  Am.  Rep.  276;  Shroyer  v.  Rich- 
mond, 16  Ohio  St.  455;  Abbott  v.  Cobiirn,  28 
Vt.  663,  67  Am.  Dec.  735;  Irwin  v.  Scriher, 
supra;  QuidoH  v.  Pergeaux,  18  N.  J.  Eq.  472; 
Galpin  v.  Page,  85  U.  ft.  18  Wall.  350,  21  L. 
ed.  959;  Fisher  v.  Bassett,  supra. 

In  Dodge  v.  Cok,  97  111.  357,  37  Am.  Rep. 
Ill,  the  court  distinguishes  between  the  entire 
want  of  jurisdiction  over  the  subject-matter 
and  a  case  where  there  is  jurisdiction  over  the 
subject-matter  but  certain  facts  are  necessary 
to  be  brought  before  the  court  to  determine 
whether  or  not  the  court  has  jurisdiction  in 
each  particular  case,  citing — 

Wight  V.  Wallbanm,  89  fll.  563;  Duffin  v.  Ab- 
bott, 48  111.  18. 
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A  decree  of  a  court  cannot  be  attacked  col- 
laterally except  in  case  of  fraud  or  want  of 
jurisdiction  apparent  upon  the  face  of  the  rec- 
ord. 

Re  Brinton's  Estate,  10  Pa.  408;  Bradshaw's 
App.  3  Grant,  Cas.  109;  Fox  v.  Winters,  4 
Rawle,  174. 

And  this  applies  to  the  appointment  of  an 
administrator. 

McFeely  v.  Scott,  128  Mass.  16;  People  v.  Lis- 
eomb,  60  N.  Y.  559,  19  Am.  Rep.  211;  Johnson 
V.  Beazley,  supra. 

The  decision  of  the  court  on  the  question  of 
inhabitancy  properly  presented  for  its  adjudi- 
cation is  not  open  to  an  examination  in  a  sub- 
sequent collateral  proceeding. 

Holmes  v.  Oregon  db  C.  R.  Co.  9  Fed.  Rep. 
229.  See  also  Fisher  v.  Bassett,  supra;  Abbott 
V.  Cobvrn,  28  Vt.  667;  Guilford  v.  Love,  49 
Tex.  715;  Burdett  v.  Silsbee,  15  Tex.  615;  De- 
quindre  v.  Williams  and  Schroyer  v.  Richard, 
supra;  Peoj^  v.  Ihvtestant  Epis.  House  of  Mer- 
cy, 128  N.  Y.  185. 

Peckliam»  J. ,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  to  recover 
possession  of  a  lot  of  land  on  Tenth  avenue 
between  Thirty-Third  and  Thirtv-Fourth 
streets  in  the  city  of  New  York.  I'he  land 
belon fired  at  the  time  of  his  death  to  one 
Theodore  B.  Talmadge,  who  died  in  January, 
1841.  Mr.  Talmadge  is  the  common  source 
of  title,  the  plaintins  claiming  as  his  lieirs- 
at'law,  while  the  defendants  claim  through 
his  will,  which  in  Ma}',  1841,  was  proved  l^- 
fore  the  surrogate  of  the  county  of  New 
York,  and  letters  granted  to  the  executor 
named  therein.  It  is  claimed  by  plaintiffs 
that  Mr.  Talmadge  died  in  the  county  of  Co- 
lumbia, and  that  at  the  time  of  his  death  he 
was  not  an  inhabitant  of  New  York  county, 
and  the  surrogate  of  that  county  had  no  jur- 
isdiction to  take  proof  of  the  will,  or  to 
grant  letters  testamentary  thereon ;  and,  as 
there  was  no  other  proof  of  the  execution  of 
the  will,  the  defendants  made  out  no  title  to 
the  land,  and  the  plaintiffs  were  entitled  to 
recover  it  as  heirs-at-law  of  Talmadge. 
There  was  a  hearing  before  the  New  York 
surrogate,  and  a  judicial  investigation,  and 
the  result  was  the  judgment  or  decree  ad- 
mitting the  will  to  probate.  The  infant 
daughters  of  the  testator  appeared  on  this  in- 
vestigation by  guardian  appointed  by  the 
surrogate.  This  iudgment,  now  over  50  years 
old,  is  assailed  by  the  plaintiff,  and.  if  it 
can  besuccxissfully  attacked  in  this  collateral 
manner,  it  may  follow  that  the  defendants, 
by  reason  of  this  great  lapse  of  time,  will 
have  no  means  of  proving  the  will,  and  thus 
will  have  no  defense  to  interpose  to  the  plain- 
tiffs' claim,  although  they  have  relied  upon 
the  sufficiency  of  a  judgment  over  half  a 
century  old,  decreeing  that  the  will  of  Mr. 
Talmadge  was  properly  proved,  and  under 
which  their  mediate  grantor  (Mr.  Talmadge's 
executor)  had  power  to  convey  the  land  in 
dispute.  The  petition  of  the  executor  named 
in  the  will  to  the  surrogate  of  New  York 
alleged  that  the  deceased  was  at  or  immedi- 
ately previous  to  his  death  an  inhabitant  of 
the  county  of  New  York,  by  means  of  which 
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the  proving  of  the  will  belonged  to  such  sur- 
rogate. The  surrogate,  in  admitting  the  will 
to  probate  and  issuing  letters  testamentary 
to  the  executor,  in  effect  decided  the  fact  of 
inhabitancy,  for  it  was  a  fact  necessary  for 
the  surrogate  to  decide  before  admitting?  the 
will  to  probate  or  granting  letters,  and  his 
decision  of  that  fact,  based  upon  evidence 
having  a  legal  tendency  to  support  it,  ought, 
it  would  seem,  on  general  principles  to  stand 
until  reversed  or  set  aside,  even  though  it 
were  erroneous. 

Much  of  the  general  importance  which 
might  otherwise  attach  to  the  decision  of  this 
question  is  taken  from  it  by  reason  of  legis- 
lation upon  the  subject.  In  1870  an  Act  was 
passed  which  applied  to  judgments  of  surro- 
gates' court  in  New  York  county,  and  in  1880 
a  similar  Act  was  passed  in  regard  to  those 
courts  in  all  the  other  counties  of  the  state. 
Laws  1870,  chap.  859 ;  Code  CMv.  Proc.  §  2473. 
These  Acts  provided,  in  substance,  that  the 
objection  to  the  jurisdiction  of  such  judg- 
ments should  not  be  taken  collaterally.  We 
are  of  opinion  that  in  a  case  like  the  present 
the  same  rule  obtains  which  has  been  authori- 
tatively declared  as  to  future  cases  by  the 
statutes  cited.  Under  these  circumstances, 
we  do  not  feel  called  upon  to  enter  into  any 
detailed  and  extended  discussion  of  the 
grounds  for  our  decision.  It  is  unnecessary 
to  go  as  far  in  order  to  uphold  the  decision 
of  the  courts  below  as  the  court  went  in  the 
decision  of  the  first  Jioderiffos  Case,  63  N.  Y. 
460,  20  Am.  Rep.  555.  This  case  differs  from 
that  in  the  main  and  important  fact  that  there 
was  here  an  estate  of  a  deceased  person  to  ad- 
minister upon,  Mr.  Talmadge  died  in  the 
state  of  New  York  and  at  the  time  of  his  death 
he  was  an  inhabitant  thereof.  In  the  Roderi- 
ga9  Case  letters  were  issued  to  an  administra- 
tor upon  the  estat«  of  a  living  man,  but  who 
was,  in  elTect,  declared  by  the  judgment  to  be 
dead.  We  think  that  where  the  individual 
died  an  inhabitant  of  the  state,  by  reason  of 
w  hich  there  was  in  fact  an  estate  to  be  admin- 
istered upon,  and  the  only  question  is  which 
of  the  surrogates'  courts  should  art,  there  is  in 
that  case  jurisdiction  over  the  subject-mat- 
ter,— that  is,  over  the  administering  upon  the 
estate  of  a  deceased  person  dying  an  inhab- 
itant of  the  state ;  and  which  surrogate  is  to 
exercise  such  jurisdiction  depends  upon  the 
facrt  as  to  wiiich  county  dc^ceased  was  an  in- 
habitant of  at  the  time  of  his  death.  The 
decision  of  such  question  where  evidence  is 
given,  and  upon  a  hearing  of  the  parties, 
ought  to  be,  and,  we  think,  is,  conclusive 
upon  any  collateral  attack.  Under  our  statute 
as  to  proof  of  wills,  although  it  does  not  in 
terms  provide  that  the  petition  shall  state, 
or  that  the  surrogate  shall  inquire  and  de- 
cide, as  to  the  fact  of  inhabitancy,  yet  we 
think  the  fair  implication  arising  from  a  per- 
usal of  the  whole  statute  upon  the  subject  is 
that  the  surrogate  has  power,  and  is  bound, 
before  admitting  the  will  to  probate  or  issu- 
ing letters,  to  institute  the  inquiry,  and  to 
decide  upon  the  fact  of  inhabitancy.  Laws 
1837,  chap.  460,  ^S  4,  5  et  9eq.  As  the  sur- 
rogate is  directed  to  inquire  as  to  the  names 
and  placx^s  of  residence  of  the  heirs  of  the 
testator,   the  implication  is  a  necessity  tlmt 
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he  must  first  inquire  whether  there  was  a 
testator.  Within  the  meaning  of  this  statute, 
there  could  be  no  testator  if  there  were  no  de- 
ceased person ;  neitlier  could  there  be  any 
heirs  of  one  who  was  then  alive.  The  sur- 
rogate is  to  take  proof  of  these  facts  where 
the  testator  died  an  inhabitant.  Section  1  of 
above  cited  Act.  He  must,  therefore,  as  part 
of  his  statutory  duty,  inc^ uire  as  to  that  fact 
of  inhabitancy  before  taking  the  proof  of  the 
will.  Another  statute  authorizes  the  sur- 
rogate to  issue  subpoenas,  and  take  testimony 
in  all  matters  material  to  any  inquiry  pend- 
ing in  his  court.  2  Kev.  Stat.  p.  221,  §  6. 
The  dutj  to  investij^ate  and  decide  upon  the 
fact  of  inhabitancy  is  necessarily  and  natu- 
rally to  be  implied  from  the  whole  provisions 
of  the  statute  relating  to  wills  and  their  pro- 
bate, and  such  duty  is  to  be  performed  before 
the  will  is  admitted,  or  letters  issued.  If  no 
contest  is  made,  and  there  is  no  evidence  upon 
the  subject  of  the  inhabitancy  of  the  testator, 
one  way  or  the  other,  except  the  sworn  al- 
legation in  the  petition,  I  do  no  see  why  the 
surrogate  may  not  rely  upon  the  fact  so 
stated.  Whether,  when  the  fact  thus  appears 
in  the  sworn  petition  addressed  to  the  sur- 
rogate, such  fact  shall  be  resworn  to  by  the- 
petitioner,  or  some  one  else,  upon  an  oath  ad- 
ministered by  the  surrogate  himself,  is  a 
matter  which,  as  it  seems  to  us,  is  not  of  a 
jurisdictional  nature.  The  surrogate  may 
reganl  the  oath  taken  to  the  petition  as  suffi- 
cient prima  facie  evidence,  although  the  stat- 
ute does  not  in  terms  require  the  fact  of  in- 
habitancy to  l)e  stated  in  the  petition.  If  it 
be  so  stated  and  sworn  to,  and  no  evidence 
is  offered  on  the  other  side,  and  no  issue 
raised  as  to  the  truth  of  the  allegation  in  an}' 
manner  or  form,  the  decision  of  the  surrogate 
should  be  regarded  as  conclusive,  subject 
only  to  attack  by  a  direct  proceeding  to  re- 
view it.  It  might  happen  that,  where  there 
is  evidence  pro  and  con. ,  the  decision  would 
appear  to  be  erroneous,  and  for  that  reason 
it  ought  to  be  reversed ;  but  unless  a  direct 
attack  be  made  upon  it,  the  judgment  should 
remain.  This  is  upon  the  principle  that  the 
surrogate  must  decide  upon  some  evidence  the 
fact  of  inhabitancy  before  he  can  go  further, 
and  when  he  does  so  decide,  although  erro- 
neously, the  decision  must  stand  until  re- 
versed. 

The  nature  of  a  judgment  which  admits  a 
will  to  probate  is  somewhat  similar  to  that 
of  one  in  rem.  The  res  which  the  court  takes 
into  its  hands  for  purposes  of  administration 
as  representative  of  tne  state  is  the  property 
which  was  once  possessed  and  owned  by  the 
deceased,  who  died  an  inhabitant  of  the  state. 
Civilized  states  have  for  generations  past  rec- 
ognized their  obligations  to  specially  pro- 
tect that  kind  of  property.  That  obligation 
arises  the  moment  the  death  occurs.  The  ob- 
ligation assumed  has  been  not  only  that  of 
protection  of  the  property,  but  also  that  of 
the  distribution  thereof  to  those  who  are  liv- 
ing, and  who  come  w^ithin  the  rules  of  law 
governing  the  subject.  How^  great  the  right 
of  t«stiimentary  disposition  should  be,  and 
under  what  rules  and  regulations  it  should 
be  permitted,  are  questions  which  have  been 
differently  decided  by  different  nations,  and 
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hy  the  same  nations  at  different  times.  Such 
rights  are  matters  of  municipal  regulation. 
The  right  to  inherit  from  or  to  receive  by 
gift  under  the  will  of  a  deceased  person  is 
recognized  and  protected  by  the  state,  and 
from  the  fact  of  such  recognition  and  pro- 
tection the  state  owes  the  duty  to  see  to  it 
that  the  estate  of  a  deceased  person  shall  pass 
in  accordance  with  the  law  which  obtains  in 
the  state  when  the  death  occurs.  To  prevent 
contention,  and  to  achieve  a  peaceful  distri- 
bution of  the  estate  under  the  rules  of  law, 
and  to  protect  the  rights  of  the  creditors  of 
the  deceased,  all  civilized  states  have  created 
tribunals  of  a  judicial  nature,  whose  func- 
tion and  duty  it  is  to  represent  and  exercise 
the  powers  of  the  state  in  the  course  of  ad- 
ministration, and  whose  judgments  deter- 
mine the  rights  of  the  respective  parties  in- 
terested in  the  property  as  such  rights  are 
made  to  appear.  The  general  jurisdiction 
over  matters  of  this  nature  belongs  to  the 
state  itself  by  reason  of  its  general  sover- 
eignty. The  practical  exercise  of  the  juris- 
diction is  vested  in  the  so-called  courts  of 
probate  or  surrogates*  courts.  In  construing 
the  language  oi  the  statute  creating  such 
courts,  the  tact  must  continually  be  borne  in 
mind  that  the  state  is  creating  a  tribunal  or 
tribunals  for  the  purpose  of  fulfilling  its 
general  obligations  to  all  its  inhabitants  to 
protect  and  distribute  according  to  law  that 
which  was  once  the  property  of  one  of  their 
own  number.  That  obligation  is  as  broad  as 
the  sovereignty  of  the  state  itself.  In  the 
organization  of  the  tribunals  which  are  to 
exercise  this  jurisdiction,  although  the  lan^ 
guage  of  the  statute  may  create  a  separat<^ 
and  distinct  tribunal  for  each  county  in  the 
state,  and  upon  certain  facts  grant  jurisdic- 
tion to  one  of  them  to  the  exclusion  of  all 
others,  yet  the  facts  upon  which  the  jurisdic- 
tion is  given  to  the  court  of  one  county  in- 
stead of  to  another  are  merely  incidental, 
partaking  somewhat  of  the  character  of  mat- 
ters of  procedure,  the  main  fact  being  the 
actual  death  of  an  individual  who  at  the  time 
of  his  death  was  an  inhabitant  of  the  state. 
That  is  the  jurisdictional  fact  upon  the  ex- 
istence of  which  is  founded  the  duty  of  the 
state  to  protect  and  distribute  the  property 
according  to  law.  Whether  one  or  the  other 
of  the  surrogates'  courts  in  the  various  coun- 
ties shall  administer  upon  the  estate,  and 
thus  fulfill  the  obligation  which  lies  with 
the  state  itself,  is  a  question  which  the  Leg- 
islature has  provided  ^or,  and  it  depends, 
among  other  things,  upon  the  fact  of  inhab- 
itancy. This  fact  the  surrogate  to  whom  the 
matter  is  presented  must  decide,  and  if  he 
decide  that  it  exists,  and  upon  evidence 
which  legal  1  J'  tends  to  support  his  decision, 
under  such  circumstances  we  think  it  ought 
to  stand  until  reversed.  This  is  believed  to 
be  the  general  rule.  It  is  a  matter  of  very 
trifling  importance,  except  upon  the  mere 
question  of  convenience  which  of  such  sur- 
rogates' courts  shall  take  the  proof  as  to  the 
due  execution  of  the  will,  and  grant  letters 
testamentary  thereon.  For  the  purpose  of 
the  orderly  administration  of  the  estates  of 
deceased  persons  who  died  inhabitants  of 
our  stat«  the  Legislature  has  provided  certain 
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rules  governing  the  subject,  and  has  also 
provided  certain  conditions  upon  which  the 
power  of  a  surrogate  to  take  jurisdiction  of 
the  matter  depends.  The  subject-matter, 
how^ever,  of  the  jurisdiction 'is  the  adminis- 
tration of  the  estates  of  deceased  persons,  and 
over  this  subject-matter  the  state  has  granted 
to  the  surrogate  of  each  county  general  juris- 
diction. It  is  to  be  exercised  uoon  various 
conditions,  as  w^as  said  by  Church,  Ch.  */.,  in 
the  second  BodeHgas  Case,  78  N.  Y.  316,  32* 
Am.  Rep.  309,  dependent  upon  the  residence 
and  the  like;  and  the  decision  of  the  surro- 
gate of  one  county,  after  a  hearing  of  the 
parties  upon  the  question  whether  the  case 
calling  for  the  exercise  of  the  jurisdiction  of 
his  court  or  the  surrogate's  court  of  some 
other  county  exists  or  not,  should  be  conclu- 
sive in  all  collateral  proceedings.  The 
jurisdiction  to  administer  is  bestowed  upon 
each  surrogate  to  the  exclusion  of  all  othera 
where  the  facts  exist  which  are  named  in 
the  statute.  It  is  granted  to  him,  however, 
out  of  the  general  and  complete  jurisdiction- 
resting  with  the  state  over  the  entire  subject 
of  administration  upon  the  estates  of  de- 
ceased inhabitants,  and  that  general  jurisdic- 
tion has  been  exercised  by  the  state  in  the 
creation  of  a  tribunal  in  each  county  for  such 
purpose  of  administration ;  and  when  the 
question  of  jurisdiction  arises  before  one  of 
such  courts  where  the  deceased  died  an  in- 
habitant of  the  state,  and  the  right  of  ad- 
ministration attaches  to  the  surrogate's  court 
of  some  county,  it  must,  in  the  nature  of 
things,  be  decided  by  the  surrogate  before 
whom  it  comes ;  and,  being  matter  incident- 
al only  in  its  nature,  the  decision  of  the 
surrogate,  founded  upon  some  evidence,  must 
be  conclusive,  even  .  though  erroneous,  ex- 
cept upon  a  direct  review.  I  am  aware  that 
much  has  been  written  by  the  courts  of  the 
various  states  upon  these  questions  of  juris- 
diction of  courts  of  probate  and  the  conclu- 
siveness of  their  judgments.  Decisions  both- 
ways  have  been  reached.  Criticisms  have 
also  been  made  in  regard  to  the  decision 
of  the  first  Boderigas  Case.  It  in  not  need- 
ful to  refer  to  them  or  to  again  renew  the 
discussion,  which,  as  to  this  state,  was  ended 
by  the  decision  in  that  case.  The  quest ionr 
is  alluded  to  and  the  various  cases  cited  in 
the  first  volume  of  the  treatise  on  the  Ameri- 
can Law  of  Administration  by  I.  C.  Woer- 
ner,  §  208  et  seq. ,  and  notes. 

There  is,  in  the  nature  of  things,  a  broad 
distinction  between  the  case  of  the  granting" 
of  letters  of  administration  upon  the  estate 
of  one  not  in  fact  dead,  and  the  granting  of 
letters  upon  the  estate  of  one  who  was  at  the 
time  of  his  death  an  inhabitant  of  the  state, 
but  not  of  the  county  where  the  will  was 
proved,  although  the  surrogate,  upon  some 
evidence,  erroneously  decided  that  he  was. 
It  is  quite  unnecessary  and  whollv  unprofit- 
able to  enlarge  upon  it  here.  We  do  not 
intend  by  this  decision  to  attack  the  princi- 
ple or  to  shake  the  authority  of  the  first 
Boderigas  Com,  supra,  for  we  simply  say  it 
is  not  necessary  to  here  go  so  far  as  that  case 
goes.  In  the  opinions  delivered  in  the  two- 
Koderigas  cases  will  be  found  much  of  the 
learning  on  this  subject,  and  a  citation  to 
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most  of  the  decided  cases  then  reported  and 
bearing  upon  the  question.  In  this  record 
we  think  it  appears  that  there  was  evidence 
enough  to  call  upon  the  surrogate  of  New 
York  to  decide  upon  the  question  of  the  in- 
habitancy of  Mr.  Ta]mad/]:e,  and  the  surro- 
gate, by  admitting  the  will  to  probate,  and 
issuing  letters  testamentary,  did  in  fact  de- 
cide tiiat  Mr.  Talmadge  was  at  the  time  of 
his  death  an  inhabitant  of  New  York  county, 
and  this  conclusion  must,  in  such  an  attack 
as  this,  be  a  bar  to  a  reopening  of  that  ques- 
tion. This  view  of  the  main  issue  involved 
in  this  case  calls  for  the  affirmance  of  the 
judgment.  In  Bolton  v.  Jacks,  6  Robt.  166, 
a  contrary  result  was  arrived  at  by  the  su- 
perior court  of  New  York  in  a  very  elaborate 
and  learned  opinion.  With  many  of  the 
views  therein  expressed  as  to  the  right  to 
question  a  judgment  rendered  without  juris- 
diction we  entirely  concur,  but  for  the 
reasons  above  given  we  think  they  are  inap- 
plicable to  the  particular  facts  or  this  case. 
Upon  this  appeal  .the  plaintiffs  seek  to  re- 


view the  order  granting  an  extra  allowance 
of  costs  to  the  defendants.  The  ground  of 
the  appeal  is  that  a  new  trial  herein  was 
taken  by  plaintiffs  under  the  section  of  the 
Code  (section  1525)  granting  such  right  as  of 
course  upon  payment  of  costs,  and  that  in- 
cluded m  the  costs  which  plaintiffs  paid 
when  availing  themselves  of  the  right  to  a 
new  trial  was  the  amount  of  an  extra  allow- 
ance granted  by  the  court  after  the  former 
trial.  The  plaintiffs  contend  that  but  one 
extra  allowance  can  be  collected  in  the  same 
action.  This  precise  question  has  already 
been  determined  adversely  to  the  plaintiffs' 
view  in  the  case  of  Wing  v.  De  La  Riojula, 
131  N.   Y.  422. 

We  have  considered  the  other  questions 
raised  by  the  appellants,  but  we  do  not  think 
that  any^rror  prejudicial  to  them  appears 
in  the  record. 

The  whole  judgment  must  be  affirmed,  with 
costs. 

All  concur,  except  Gray*  */.,  taking  no 
part. 


WISCONSIN  SUPREME  COURT. 


Anna  May  FAKR  etal.^  Appts., 

V. 

Trustees  of  GRAND  LODGE  OF  ANCIENT 

ORDER  OF  UNITED  WORKMEN  of 

the  State  of  Wisconsin  et  al.,  Respts, 


(. 


Wis. 


.) 


A  Joint  tenaAcy  in  the  benefldarieti  of 

a  mutual  benefit  society  Is  created  where  the 
whole  sum  without  any  direction  for  division  la 
made  payable  to  two  persons  named,  and  on  the 
death  of  one  of  them  during  the  Ufeof  the  in- 
l  sured  the  other  takes  the  whole  amount  of  the 
benefits. 

(November  15, 1898.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Eau  Claire  County 
in  favor  of  defendants  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  mu- 
tual benefit  certificate.    Beversed. 

The  facts  are  stated  in  the  opinion . 

Messrs.  Wickham  A  Farrt  for  appel- 
lants: 

The  death  of  Ida  B.  Peck  revoked  her  ap- 
pointment as  a  beneficiary,  and  when  no  other 
direction  is  made  the  laws  ef  the  si^ciety  control 
the  disposition  of  the  funds. 

Oiven  v.  Wisconsin  0.  F.  Mut.  L.  Ins.  Co. 
71  Wis.  547;  RiUy  v.  Riley,  75  Wis.  464. 

Mrs.  Farr  is  entitled  to  the  full  amount  named 
in  the  certificate:  first,  by  virtue  of  the  direc- 
tion In  the  certificate;  and  secondly,  by  virtue 
of  the  laws  of  the  society. 

If  both  beneficiaries  had  survived  theinsured , 
both  would  have  been,  as  against  the  defend- 
ant, entitled  to  the  whole  amount,  but  death 
having  revoked  the  appointment  of  one,  her . 
name  became  eliminated  from  the  certificate ' 


which  now  reads  that  $2,000  ''shall  at  his  death 
be  paid  to  his  daughter,  May,"  she  being  the 
only  person  competent  to  receive  it  who  has 
been  selected  by  the  insured.  She  is,  as  against 
the  defendant,  entitled  to  recover  the  whole 
amount. 

The  society  contracted  to  pay  the  whole 
amount  to  both  of  them — not  one  half  to  each 
of  them. 

Northnip  v.  PhilUvs.  09  111.  449. 

One  who  is  entitled  to  recover  at  all  must  be 
entitled  to  recover  the  whole  amount. 

Hartford  F.  Ins.  Co.  v.  Davenport,  37  Mich. 
608. 

As  a  surviving  joint  obligee,  plaintiff  is  en- 
titled to  recover  the  whole  amount. 

1  Parsons,  Cont.  31;  Brooldmi  Masonic  Re- 
lief Asso.  V.  Hanson,  6  N.  Y.  Supp.  161; 
Robinson  v.  Dvmll,  79  Ky.  83,  42  Am.  Rep. 
208;  Dayv.  Case,  43  Hun,  179;  Davis  y.^  Wan- 
namaker,  2  Colo.  637;  Covenant  M.  B.  Asso^ 
V.  Hoffman,  110  111.  603;  Bacon,  Ben.  Soc.  & 
Life  Ins.  §  264. 

The  law  is  analogous  to  the  law  relating  to 
legacies  and  devises,  where  on  the  death  of  a 
joint  legatee  or  devisee  the  survivor  is  entitled 
to  the  whole  amount. 

2  Redf.  Wills,  175;  Doe  v.  Sheffield,  13  East, 
526;  Downing  v.  Marshall,  23  N.  Y.  366.  80 
Am.  Dec.  290;  Bally.  Deas,  2  Strobh.  Eq.  24. 
49  Am.  Dec.  651. 

The  constitution  of  the  society  provides  that 
in  case  one  beneficiary  shall  die  during  the  life- 
time of  the  member,  the  survivor  should  be 
entitled  to  the  fund. 

Respondents,  however,  claim  that  because  of 
the  use  of  the  word  "shall"  this  provision  was 
not  intended  to  apply  to  this  case,  as  Ida  B. 
Peck  died  before  this  provision  was  passed. 

It  is  the   duty  of   the  court  to  construe  its 


Note.— On  the  very  novel  and  Interestlni?  ques-  i  counsel  and  opinion  of  the  court  furnish  the  au- 
tion  presented   in  the  above  case  the  briefs  of  !  thorities  most  neariy  In  point. 
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This  is  sufficient  to  show  the  strictness  of 
the  doctrine  at  common  law,  especially  as 
to  devises.  Tliis  leads  us  to  the  consider- 
ation of  our  ow^n  statute  on  the  subject 
of  joint  tenants.  Our  statute  (Rev.  Stat. 
(^  2068)  provides  that  ''all  grants  and  devises 
of  lands  made  to  two  or  more  persons,  ex- 
cept as  provided  in  the  following  section, 
shall  be  construed  to  create  estates  in  com- 
mon, and  not  in  joint  tenancy,  unless  ex- 
pressly declared  to  be  in  joint  tenancy^." 
The  following  section  is  that  "the  preceding 
section  shall  not  apply  to  mortgages,  nor  to 
devises  or  grants  made  in  trust,  or  made  to 
executors  or  to  husband  and  wife.**  It  will 
be  seen  that  our  statute  makes  many  impor- 
tant exceptions,  which  save  the  doctrine  of 
the  common  law  in  respect  to  the  subjects 
named.  This  shows  at  least  that  there  is 
nothing  in  our  principles  of  government  or 
policies  of  law  opposed  to  the  principle  or 
doctrine  of  survivorship  in  joint  tenancy  in 
such  cases.  We  are  more  immediately  con- 
cerned with  joint  tenancy  in  devises.  On 
the  principle  of  analogy,  if  devises  to  joint 
tenants  with  the  jti^  aecrescendi  are  lawful, 
so  are  legacies  of  personalties.  They  are 
substantially  alike,  and  within  the  same 
reason,  and  they  have  been  decided  to  be 
within  the  doctrine  of  the  common  law. 
Jackson  v.  Roberts,  14  Gray,  546 ;  Siiren  v. 
Van  BensseUur,  2  Bradf .  Sur.  172 ;  2  Redf. 
Wills,  175. 

We  may  say,  therefore,  that  legacies  come 
within  the  exceptions  of  our  statute,  and 
that,  when  made  to  two  joint  legatees,  with- 
out any  words  to  indicate  a  severance  of 
their  interests,  if  one  die,  the  survivor  takes 
the  whole  legacy.  The  analogy  between 
legacies  and  the  benefits  secured  by  a  certifi- 
cate or  policy  of  a  benefit  insurance  company 
or  of  a  common  life  insurance  company, 
when  the  insurance  is  payable  to  two  or  more 


I  persons  jointly  on  the  death  of  the  assured, 
18  still  closer.'  The  assured,  like  a  testa t4)r, 
makes  provision  in  writing  for  his  wife  and 
children,  to  be  enjoyed  on  his  death.  He 
can  change  the  direction  of  his  bounty  dur- 
ing his  life.  8o  far  as  the  doctrine  oi  joint 
tenancy  and  survivorship  are  concerned,  they 
are  strictly  within  the  same  reason.  And  so 
it  has  been  held  in  respect  to  life  insurance, 
if  made  for  the  benefit  of  a  wife  and  children, 
the  last  survivor  takes  the  whole.  Robinson 
V.  DuraU,  79  Ky.  83,  42  Am.  Rep.  208. 
And  so  as  to  a  fire  insurance  policy,  made  to 
two  persons  jointly.  Northrup  v.  Phillips, 
99  111.  449.  The  same  doctrine  is  held  in 
respect  to  benefit  insurance  similar  to  that  of 
this  case.  Day  v.  Case,  43  Hun,  179 ;  Cor- 
enant  Mut.  Ben.  Asso.  v.  Hoffman,  110  111. 
608.  See  also  Bacon,  Benefit  Societies,  g  264. 
And  so  we  conclude  that  this  insurance  in 
joint  tenancy  with  the  right  of  survivor- 
ship is  within  the  exception  of  our  own 
statute  in  analogy  to  devises,  and  that  the 
doctrine  of  the  common  law  governs  it. 
This  is  a  new  question  in  this  state,  but  we 
are  satisfied  that  the  application  of  this  doc- 
trine to  this  case  is  within  reason  and  the 
authorities.  We  are  not  called  upon  to  vin- 
dicate the  policy  of  tliis  doctrine,  any  more 
than  to  vindicate  the  exceptions  of  our  own 
statute.  This  being  decisive  of  the  case,  no 
other  question  will  be  considered.  The 
question  of  interest,  we  think,  was  properly 
disposed  of  by  the  circuit  court.  There  was 
no  unreasonable  delay  of  payment,  as  found 
by  the  court,  and  there  is  no  fund  to  meet 
any  such  demand.  The  costs  will  go  Avith 
the  reversal  of  the  judgment. 

The  judgment  oj  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
render  judgment  in  favor  of  the  plaintiffs  in 
accordance  with  this  opinion. 
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1.  A  pnrcluMe  of  shaares  of  a  domestic 
corporation  by  a  foreign  corporation 


enga^red  in  a  similar  business  for  the  express  pur- 
pose of  controlling  and  managrins:  the  domi«tks 
corporation  is  vXtra  vires  and  therefore  unlawful 
and  void. 

8.  A  contract  by  a  stockholder  who  was 
president  of  a  corporation  to  pay  one 
half  of  all  liability  which  mi^ht  be 
flbced  npon  it  as  the  result  of  certain  suits 
which  is  made  as  part  of  the  transfer  of  all  bis 


NOTB.— Poir«r  of  eorporalion  to  deal  in  the  stock  of 
other  corporations,  or  in  its  own. 

1.  Pouter  to  decU  in  the  shares  of  other  corjyorations. 

In  England  it  is  now  settled  that  one  corporation 
may  deal  in  the  shares  of  another  without  express 
authority  to  do  so,  unless  where  expressly  prohib- 
ited, or  the  nature  of  its  business  renders  it  im- 
proper so  to  deal.  Re  Bamed^s  Bkg,  Co.  L.  R.  8 
Ch.  105;  Re  Asiatic  Bkg.  Co.  L.  R.  4  Ch.  252;  Green's 
Rrioe,  Ultra  Vires,  92. 

And  this  rule  has  been  followed  in  Maryland. 
Elysvllle  Mfg.  Co.  v.  Okisko  County.  1  Md.  (^h.  882, 
affirmed  on  appeal  in  5  Md.  152;  Booth  v.  Robinson, 
56  Md.  434. 

But  in  most  of  the  states  in  this  country  the  rule 

18  L.  R.  A. 


is  that  an  incorporated  company  cannot,  unless  au- 
thorized by  statute,  make  a  valid  subscription  to 
the  capital  stock  of  another.  Valley  R.  Co.  v.  Lake 
Erie  Iron  Co.  1  L.  R.  A.  412, 46  Ohio  St.  44;  Hohnee  k 
O.  Mfg.  Co.  V.  Holmes  &  W.  Metal  Co.  127  N.  Y.  252; 
Milbank  v.  New  York,  L.  E.  &  W.  R.  Co.  «4  How. 
Pr.20. 

In  Mechanics'  &  W.  Mut  Sav.  &  Bldg.  Asso.  v. 
Meriden  Agency  Co.,  24  Conn.  159,  the  (Urectors  of 
the  company  bad  subscribed  for  stock  in  a  build- 
ing corporation.  It  was  held  that  they  had  de- 
parted from  the  legitimate  business  of  the  com- 
pany, and  that  the  subscription  was  not  binding, 
and  that  payments  on  the  subscription  amounted 
to  money  received  without  consideration. 
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shares  to  aoother  corporation  which  buys  them 
for  the  purpose  of  controlling  the  former  is  un- 
lawful and  cannot  be  enforced  although  the  pur- 
chasing corporation  has  fully  executed  the  con- 
tract on  its  part. 

(October  3U  1808.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Knox  County 
xiismissiDg  its  bill  flled  to  compel  defendant  to 
comply,  with  bis  agreement  to  satisfy  a  portion 
of  the  judgments  obtained  against  the  McMil- 
lan Marble  Company.     AMnned. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Green  A  Shields  for  appellant. 
Mr.  W.  C*  Kain  for  appellee. 

Ijiirton»  J.,  delivered  the  opinion  of  the 
•court: 

The  complainant  is  an  Ohio  corporation, 
and  was  organized^  under  the  general  incorpo- 
ration law  of  that  state,  *'for  the  purpose  of 
cutting,  dressing,  manufacturing,  selling,  and 
disposmg  of  marble,  stone,  slate,  granite,  and 
other  substances,  with  such  other  incidental 
and  necessary  powers  essential  to  carrying  on 
said  business."  This  company,  with  its  place 
of  business  in  Cincinnati,  Ohio,  has  acquired 
the  entire  i&suesof  shares  made  by  a  Tennessee 
oorporation  engaged  in  a  similar  business,  and 
under  a  similar  charter,  and  known  as  the  Mc- 
Millan Marble  Company.  Its  last  acquisition 
of  shares  was  under  a  contract  with  the  de- 
fendant, who  was  president  of  the  Tennessee 
compan}',  and  who  owned  at  the  time  of  the 
sale  25  shares,  being  one  half  of  the  entire  stock 


of  the  company.  These  shares  he  conveyed  to 
a  trustee  selected  by  the  purchasing  corpora- 
tion, for  its  use  and  benefit.  The  considera- 
tion for  the  sale  was  the  payment  of  $6,000,  the 
defendant  assuming  and  agreeing  to  personally 
pay  and  discharge  one  half  of  all  liability 
which  might  be  fixed  upon  the  McMillan 
Marble  Company  as  a  result  of  certain  suits 
against  that  company  then  pending  in  the 
courts  of  this  state.  The  bill  alleges,  and  the 
evidence  establishes,  that  the  complainant  com- 
pany has  been  compelled,in  order  to  protect  the 
property  of  the  McMillan  Marble  Company,  to 
pay  out  about  the  sum  of  $8,000  in  the  settle- 
ment and  satisfaction  of  the  claims  in  suit  at 
time  of  its  contract  with  defendant.  The  re- 
lief sought  is  a  decree  against  defendant  for 
one  half  this  sum.  being  the  proportion  he 
agreed  to  pa^  under  the  agreement  of  sale. 
Tne  defense  is  that  the  contract  of  sale  to  the 
complainant  company  was  unlawful  and  void, 
— that  is  to  say,  that  the  purchase  of  these 
shares  was  outside  the  object  of  its  creation,  as 
defined  in  its  charter,  and  is  therefore  such  a 
contract  as  is  not  only  voidable,  but  wholly 
void,  and  of  no  legal  effect;  that  it  is  not  a  case 
of  excessive  use  of  power  granted,  but  that  no 
power  whatever  was  conferred  Ux,  deal  in  or 
hold  the  shares  of  another  corporation;  that 
the  suit  is  one  upon  a  void  contract,  and  in 
furtherance  of  it,  and  it  should  not  be  enter- 
tained by  a  court  of  law  and  equity. 

**The  rule  in  the  United  States  is,"  says  Mr. 
Green,  the  American  editor  of  Brice's  Ultra 
Vires,  ''that  a  corporation  cannot  become  a 
stockholder  in  another  corporation  unless  by 
power  specially  granted  by  its  charter  or  neces- 


In  l^lmage  v.  PeU,  7  N.  Y.  848,  it^was  held  that  a 
banking  corporation  had  only  authority  to  carry 
on  its  business  in  the  manner  and  with  the  powers 
specified  in  the  Act,  and  that  therefore  it  had  no 
power  to  purchase  st-ocks  for  the  purpose  of  sell- 
ing them  for  profit. 

In  Franklin  Co.  v.  Lewiston  Sav.  Inst.,  68  Me.  48, 
it  was  said  that,  upon  principle  as  well  as  author- 
ity, the  trustees  of  a  savings  bank  had  no  author- 
ity, outside  of  the  charter,  or  public  laws,  to  invest 
funds  of  the  bank  in  manufacturing  corporations* 

Dealioer  In  stocks  by  national  banks  is  not  ex- 
pressly prohibited  by  the  National  Banking  Act; 
but  such  a  prohibition  is  implied  from  the  failure 
to  grant  the  power.  First  Nat.  Bank  of  Charlotte 
X.  National  Exch.  Bank  of  Baltimore,  02  U.  S.  122, 
23  L.  ed.  679. 

And  a  national  t)ank  is  not  authorized  to  act  as 
broker  for  the  purchase  of  bonds  or  stocks.  First 
Nat.  Bank  of  AUentown  y.  Hoch,  80  Pa.  324;  Fow- 
ler v.  Scully,  72  Pa.  462. 

In  Sumner  v.  Marcy,  3  Woodb.  &  M.  106^  recovery 
was  refused  on  notes  given  by  a  manufacturing 
corporation  for  the  purchase  of  shares  in  a  bank. 

A  corporation  cannot  in  its  own  name  subscribe 
for  stock,  or  be  a  corporator  under  the  General 
Bailroad  Law,  nor  can  it  do  so  by  a  simulated  com- 
pliance with  the  provisions  of  the  law  through  its 
agents  as  pretended  corporators  and  subscribers  of 
stock.  Geotral  R.  Co.  v.  Pennsylvania  R.  Co.  31 N. 
J.  Eq.  475. 

A  railway  company  may  not  purchase  stock  in 
another  railway  company  with  intent  to  hold  it, 
and  especially  with  intent  to  use  the  power  thus 
acquired  to  secure  an  interest  in  the  management 
of  the  latter.  Pearson  y.  Concord  K.  Corp.  62  N. 
H.  537::CeDtxal  B.  Co.  y.  Collins,  40  Ga.  582,  followed 
in  Hazelhurst  v.  8ayannah,;G.  &  N.  A.  R.  Co.  480a. 

18  L.  R.  A. 


18;  Milbank  v.  New  York,  L.  E.  &  W.  R.  Co.  64  How. 
Pr.20. 

A  corporation  engaged  in  business  of  a  public 
character  will  not  be  allowed  to  gain  control  of 
the  stock  of  other  corporations  engaged  in  the 
same  business  and  so  create  a  monopoly.  People 
y.  Chicago  Gas  Trust  Co.  8  L.  R.  A.  407, 130  111.  368. 

A  corporation  formed  for  the  purpose  of  creat- 
ing or  operating  gas-works  and  nunufacturing 
and  selling  gas,  has  no  power  to  purchase  and  hold 
or  sell  shares  of  stock  in  other  gas  companies  as  an 
incident  to  such  purpose  of  its  formation  though 
such  power  is  specified  in  its  articles  of  incorpora- 
tion.   Ihid, 

In  the  course  of  the  opinion  in  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624,  it 
was  said  that  religious  and  charitable  corporations, 
and  corporations  for  literary  and  scientific  pur- 
poses, may  properly  invest  in  the  stock  of  other 
corporations.  Insurance  companies  may  invest 
in  the  stock  of  banks  and  railroads  and  the  like. 
Such  investments  are  in  the  line  of  their  business. 

And  so  in  Pearson  v.  Concord  R.  Corp.,  62  N.  H. 
537. 

But  in  Berry  v.  Yates,  24  Barb.  100,  it  was  held 
that  an  insurance  incorporation  may  not  invest  Its 
moneys  to  sustain  another  corporation;in  a  similar 
or  dissimilar  business. 

In  State  v.  Butler,  86  Tenn.  614,  it  was  held  that 
an  insurance  company  had  no  power  by  purchase 
to  vest  in  itself  the  stock  and  franchises  of  a  bank, 
there  being  no  express  authority  to  do  so  either  in 
the  charter,  or  by  additional  legislative  grant. 

a.  May  takt  utock  in  pavment  of  debts. 

Under  extraordinary  circumstances  it  may  be 
necessary  for  a  national  bank,  or  a  manufacturing 
oori>oration,  or  a  railroad  corporation,  to  acquire 


252 


Tekkbsseb  Supreme  Coubt. 


Oct., 


This  is  sufflcient  to  show  the  strictness  of 
the  doctrine  at  common  law,  especially  as 
to  devises.  This  leads  us  to  the  consider- 
ation of  our  ow^n  statute  on  the  subject 
of  joint  tenants.  Our  statute  (Rev.  Stat. 
§  2068)  provides  that  ''all  grants  and  devises 
of  lands  made  to  two  or  more  persons,  ex- 
cept as  provided  in  the  following  section, 
shall  be  construed  to  create  estates  in  com- 
mon, and  not  in  joint  tenancv,  unless  ex- 
pressly declared  to  be  in  joint  tenancy." 
The  following  section  is  that  "the  preceding 
section  shall  not  apply  to  mortgages,  nor  to 
devises  or  grants  maae  in  trust,  or  made  to 
executors  or  to  husband  and  wife."  It  will 
be  seen  that  our  statute  makes  many  impor- 
tant exceptions,  which  save  the  doctrine  of 
the  common  law  in  respect  to  the  subjects 
named.  This  shows  at  least  that  there  is 
nothing  in  our  principles  of  government  or 
policies  of  law  opposed  to  the  principle  or 
doctrine  of  survivorship  in  joint  tenancy  in 
such  cases.  We  are  more  immediately  con- 
cerned with  joint  tenancy  in  devises.  On 
the  principle  of  analogy,  if  devises  to  joint 
tenants  with  the  jiis  aecrewendi  are  lawful, 
so  are  legacies  of  personalties.  They  are 
substantially  alike,  and  within  the  same 
reason,  and  they  have  been  decided  to  be 
within  the  doctrine  of  the  common  law. 
Jackson  v.  Roberts,  14  Gray,  546;  Stires  v. 
Van  Rensselaer,  2  Bradf .  Sur.  172 ;  2  Redf. 
Wills,  175. 

We  mav  say,  therefore,  that  legacies  come 
within  the  exceptions  of  our  statute,  and 
that,  when  made  to  two  joint  legatees,  with- 
out any  words  to  indicate  a  severance  of 
their  interests,  if  one  die,  the  survivor  takes 
the  whole  legacy.  The  analogy  between 
legacies  and  the  benefits  secured  by  a  certifi- 
cate or  policy  of  a  benefit  insurance  company 
or  of  a  common  life  insurance  company, 
when  the  insurance  is  payable  to  two  or  more 


!  persons  jointly  on  the  detith  of  the  assured, 
18  still  closer.*  The  assured,  like  a  testator, 
makes  provision  in  writing  for  his  wife  and 
children,  to  be  enjoyed  on  his  death.  He 
can  change  the  direction  of  his  bounty  dur- 
ing his  life.  8o  far  as  the  doctrine  of  joint 
tenancy  and  survivorship  are  concerned,  they 
are  strictly  within  the  same  reason.  And  so 
it  has  been  held  in  respect  to  life  insurance, 
if  made  for  the  benefit  of  a  wife  and  children, 
the  last  survivor  takes  the  whole.  Robinson 
V.  Duvall  79  Ky.  83,  42  Am.  Rep.  208. 
And  so  as  to  a  fire  insurance  policy,  made  to 
two  persons  jointly.  Northrup  v.  Phillips, 
99  111.  449.  The  same  doctrine  is  held  in 
respect  to  benefit  insurance  similar  to  that  of 
this  case.  Day  v.  Case,  43  Hun,  179 ;  Cor- 
enant  Mut.  Ben.  Asso.  v.  Hoffman,  110  111. 
608.  See  also  Bacon,  Benefit  Societies,  §  264. 
And  so  we  conclude  that  this  insurance  in 
joint  tenancy  w^ith  the  right  of  survivor- 
ship is  within  the  exception  of  our  own 
statute  in  analogy  to  devises,  and  that  the 
doctrine  of  the  common  law  governs  it. 
This  is  a  new  question  in  this  state,  but  we 
are  satisfied  that  the  application  of  this  doc- 
trine to  this  case  is  within  reason  and  the 
authorities.  We  are  not  called  upon  to  vin- 
dicate the  policy  of  this  doctrine,  any  more 
than  to  vindicate  the  exceptions  of  our  own 
statute.  This  being  decisive  of  the  case,  do 
other  question  will  be  considered.  The 
question  of  interest,  we  think,  was  properly 
disposed  of  by  the  circuit  court.  There  was 
no  unreasonable  delay  of  payment,  as  found 
by  the  court,  and  there  is  no  fund  to  meet 
any  such  demand.  The  costs  will  go  with 
the  reversal  of  the  judgment. 

The  judgment  oj  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
render  judgment  in  favor  of  the  plaintiffs  in 
accordance  with  this  opinion. 
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1.  A  porchaae  of  shaares  of  a  domestic 
corporation  hy  a  foreign  corporation 


engacred  in  a  similar  business  for  the  express  pur- 
pose of  controlling  and  managiDg  the  domistio 
corporation  is  ultra  vires  and  therefore  unlawful 
and  void. 

8  •  A  contract  hy  a  stockholder  who  was 
president  of  a  corporation  to  pay  one 
half  of  aU  liabiUty  which  nd^ht  be 
flbced  npon  it  as  the  result  of  certain  suits 
which  is  made  as  part  of  tlie  transfer  of  all  his 


NoTB.— Pou>er  of  corporaUon  to  deal  in  the  stock  of 
other  corporations,  or  in  its  oum. 

1.  Potoer  to  deal  in  the  shares  of  other  corporations. 

In  England  it  is  now  settled  that  one  corporation 
may  deal  in  the  shares  of  another  without  express 
authority  to  do  so,  unless  where  expressly  prohib- 
ited, or  the  nature  of  Its  business  renders  it  im- 
proper so  to  deai.  Re  Bamed^s  Bkg.  Co.  L.  R.  a 
Ch.  106;  Re  Asiatic  Bkg.  Co.  L.  K  4  Ch.  252;  Green's 
Brioe,  Ultra  Vires,  92. 

And  this  rule  has  been  followed  in  Maryland. 
Elysvllle  Mfpr.  Co.  v.  Oklsko  County.  1  Md.  Ch.  802, 
affirmed  on  appeal  in  6  Md.  152;  Booth  v.  Robinson, 
56  Md.  434. 

But  in  most  of  the  states  in  this  country  the  rule 

18  L.  R.  A. 


is  that  an  incorporated  company  cannot,  unless  au- 
thorized by  statute,  make  a  valid  subscription  to 
the  capital  stock  of  another.  Valley  R.  Co.  v.  Lake 
Erie  Iron  Co.  1  L.  R.  A.  412, 46  Ohio  St.  44;  Holmes  A 
O.  Mtg.  Co.  v.  Holmes  &  W.  Metal  Co.  127  N.  Y.  262; 
Milbank  v.  New  York,  L.  E.  &  W.  R.  Co.  M  How. 
Pr.20. 

In  Mechanics'  &  W.  Mut.  Sav.  &  Bldir.  Asso.  v. 
Meriden  Agency  Co..  24  Conn.  150,  the  directors  of 
the  company  had  subscribed  for  stock  in  a  build- 
ing corporation.  It  was  held  that  they  had  de- 
parted from  the  legitimate  business  of  the  com- 
pany, and  that  the  subscription  was  not  binding, 
and  that  payments  on  the  subscription  amounted 
to  money  recelvc<l  without  consideration. 
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shares  to  another  oorporation  which  buys  them 
for  the  purpose  of  controlling  the  former  is  un- 
lawful and  cannot  be  enforced  although  tbe  pur- 
chasinir  corporation  has  fully  executed  the  con- 
tract on  its  part. 

(October  81,  IflOe.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Koox  County 
dismifisin^  its  bill  flled  to  compel  defendant  to 
comply  with  his  agreement  to  satisfy  a  oortion 
of  the  judgments  obtained  against  the  McMil- 
lan Marble  Company.     AMnned. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Green  A  Shields  for  appellant. 
Mr.  W.  C.  Kmin  for  appellee. 

Lnrton*  J.,  delivered  the  opinion  of  the 
•court: 

The  complainant  is  an  Ohio  corporation, 
and  was  organized,  under  the  general  incorpo- 
ration law  of  that  state,  "for  the  purpose  of 
cuUin^,  dressing,  manufacturing,  selling,  and 
•disposing  of  marble,  stone,  slate,  granite,  and 
other  suustances,  with  such  other  incidental 
and  necessary  powers  essential  to  carrying  on 
said  business."  This  company,  with  its  place 
of  business  in  Cincinnati,  Ohio,  has  acquired 
the  entire  issues  of  shares  made  by  a  Tennessee 
<x>rporation  engaged  in  a  similar  bu.siness,  and 
under  a  similar  charter,  and  known  as  the  Mc- 
Millan Marble  Company.  Its  last  acquisition 
of  shares  was  under  a  contract  with  tbe  de- 
fendant, who  was  president  of  the  Tennessee 
company,  and  who  owned  at  the  time  of  the 
sale  25  shares,  being  one  half  of  the  entire  stock 


of  the  company.  These  shares  he  conveyed  to 
a  trustee  selected  by  the  purchasing  corpora- 
tion, for  its  use  and  benefit.  The  considera- 
tion for  the  sale  was  the  i>ay  ment  of  $6,000,  the 
defendant  assuming  and  agreeing  to  personally 
pay  and  discharge  one  half  of  all  liability 
which  might  be  fixed  upon  the  McMillan 
Marble  Company  as  a  result  of  certain  suits 
against  that  company  then  pending  in  the 
courts  of  this  state.  The  bill  alleges,  and  the 
evidence  establishes,  that  the  compUiinant  com- 
pany has  been  compelled, in  order  to  protect  the 
property  of  the  McMillan  Marble  Company,  to 
pay  out  about  the  sum  of  $8,000  in  the  settle- 
ment and  satisfaction  of  the  claims  in  suit  at 
time  of  its  contract  with  defendant.  The  re- 
lief sought  is  a  decree  against  defendant  for 
one  half  this  sum,  being  tbe  proportijn  he 
agreed  to  pav  under  tbe  agreement  of  sale. 
Toe  defense  is  that  the  contract  of  sale  to  the 
complainant  company  was  unlawful  and  void, 
— that  is  to  say,  that  the  purchase  of  these 
shares  was  outside  the  object  of  its  creation,  as 
defined  in  its  charter,  and  is  therefore  such  a 
contract  as  is  not  only  voidable,  but  wholly 
void,  and  of  no  legal  effect;  that  it  is  not  a  case 
of  excessive  use  or  power  granted,  but  that  no 
power  whatever  was  conferred  t(x  deal  in  or 
hold  the  shares  of  another  corporation;  that 
the  suit  is  one  upon  a  void  contract,  and  in 
furtherance  of  it,  and  it  should  not  be  enter- 
tained by  a  court  of  law  and  equity. 

**The  rule  in  the  United  States  is,"  says  Mr. 
Green,  tbe  American  editor  of  Brice's  Ultra 
Vires,  ''that  a  corporation  cannot  become  a 
stockholder  in  another  corporation  unless  by 
power  specially  granted  by  its  charter  orneces- 


In  Talmaffe  v.  Pell,  7  N.  Y.  848,  itiwas  held  that  a 
banking  oorporation  had  only  authority  to  carry 
on  its  business  in  tbe  manner  and  with  the  powers 
specifled  in  the  Act,  and  that  therefore  it  had  no 
power  to  purchase  stocks  for  the  purpose  of  seli- 
ing  them  for  profit. 

In  Franklin  Co.  v.  Lewiston  Sav.  Inet.,  68  Me.  48, 
it  was  said  that,  upon  principle  as  well  as  author- 
ity, the  trustees  of  a  savings  bank  had  no  author- 
ity, outside  of  the  charter,  or  public  laws,  to  invest 
funds  of  tbe  l>ank  in  manufacturing  corporations* 

Dealing  in  stocks  by  national  banks  is  not  ex- 
pressly prohibited  by  the  National  Banking  Act; 
but  such  a  prohibition  is  implied  from  tbe  failure 
to  grant  the  power.  First  Nat.  Bank  of  Charlotte 
V.  NaUonal  Excb.  Bank  of  Baltimore,  92  U.  S.  122, 
23  L.  ed.  9i9, 

And  a  national  bank  is  not  authorized  to  act  as 
broker  for  the  purchase  of  bonds  or  stocks.  First 
Nat.  Bank  of  Allentown  v.  Uoch,  80  Pa.  224;  Fow- 
ler V.  8cully.  72  Pa.  4S2. 

In  Sumner  v.  Bfarcy,  3  Woodb.  &  M.  105,  recovery 
was  refused  on  notes  given  by  a  manufacturing 
•corporation  for  the  purchase  of  shares  in  a  bank. 

A  corporation  cannot  In  its  own  name  subscribe 
for  stock,  or  be  a  corporator  under  the  General 
Ballroad  Law,  nor  can  it  do  so  by  a  simulated  com- 
pliance with  the  provisions  of  the  law  through  its 
agents  as  pretended  corporators  and  subscribers  of 
stock.  Central  R.  Co.  v.  Pennsylvania  R.  Co.  31 N. 
J.  Eq.  475. 

A  railway  company  may  not  purchase  stock  in 
another  railway  company  with  intent  to  hold  it, 
and  especially  with  intent  to  use  the  power  thus 
acquired  to  secure  an  interest  in  the  management 
of  the  latter.  Pearson  v.  Concord  R.  Corp.  62  N. 
H.  5a7;:central  R.  Co.  v.  Collins,  40  Oa.  662,  f oUowed 
In  Hazelhurst  v.  Savannah,;G.  k  N.  A.  R.  Co.  43  Qa. 
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18;  Miibank  v.  New  York,  L.  K  &  W.  R.  Co. 84  How. 
Pr.20. 

A  corporation  engaged  in  business  of  a  public 
character  will  not  bo  allowed  to  gain  control  of 
tbe  stock  of  other  corporations  engaged  in  tbe 
same  business  and  so  create  a  monopoly.  People 
V.  Chicago  Gaa  Trust  Co.  8  L.  R.  A.  4»7, 180  111.  268. 

A  corporation  formed  for  tbe  purpose  of  creat- 
ing or  operating  gas-works  and  manufacturing 
and  selling  gas,  has  no  power  to  purchase  and  hold 
or  sell  sbares  of  stock  in  other  gas  companies  as  an 
incident  to  such  purpose  of  its  formation  tbough 
such  power  is  specified  in  its  articles  of  incorpora- 
tion.   Ibid. 

In  the  course  of  the  opinion  in  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  812,  53  Am.  Dec.  624,  it 
was  said  that  religious  and  charitable  corporations, 
and  corporations  for  literary  and  scientific  pur- 
poses, may  properly  invest  in  the  stock  of  other 
corporations.  Insurance  companies  may  Invest 
In  tbe  stock  of  banks  and  railroads  and  the  like. 
Such  investments  are  in  the  line  of  their  business. 

And  so  in  Pearson  v.  Concord  R.  Corp.,  62  N.  H. 
637. 

But  in  Berry  v.  Yates,  24  Barb.  199,  it  was  held 
that  an  insurance  incorporation  may  not  invest  its 
moneys  to  sustain  another  corporationlina  similar 
or  dissimilar  business. 

In  State  v.  Butler,  86  Tenn.  614,  it  was  held  that 
an  insvirance  company  had  no  power  by  purchase 
to  vest  in  itself  tbe  stock  and  franchises  or  a  bank, 
there  being  no  express  authority  to  do  so  either  in 
the  charter,  or  by  additional  legislative  grant. 

a.  May  take  stock  in  pa^pnent  of  debts. 

Under  extraordinary  circumstances  it  may  be 
necessary  for  a  national  bank,  or  a  manufacturing 
oorporation,  or  a  railroad  corporation,  to  acquire 
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sarily  implied  in  it."  Green's Brice, Ultra  Vires, 
91,  note  6,  and  American  cases  cited.  •  "A  cor- 
poration has  no  implied  right  to  purchase  shares 
m  another  company  for  the  purpose  of  con- 
trolling its  management,  nor  may  a  corporation 
hold  shares  in  another  company  as  an  invest- 
ment, imless  this  be  the  usual  method  of 
carrying  on  its  proper  business.  A  corpora- 
tion must  carry  on  its  business  by  its  own 
agents,  and  not  through  the  agency  of  another 
corporation.  It  is  clear,  also,  that  a  corpora- 
tion has  no  implied  right  to  speculate  in  shares, 
unless  this  be  the  kind  of  business  for  which 
the  company  wa^  founded."  1  Morawetz, 
Priv.  Corp.  §  481. 

The  evidence  shows  that  the  declared  pur- 
pose of  complainant  in  buying  in  the  shares 
held  by  the  defendant  was  to  enable  it  to  man- 
age and  control  the  business  of  the  Tennessee 
company  in  the  interest  of  the  Ohio  company. 
There  is  no  pretense  that  it  had  any  express 
power  to  purchase  shares  in  another  company, 
and  it  is  too  clear  to  need  argument  or  further 
citation  of  authority  that  it  had  no  implied  au- 
thority to  purchase  and  hold  shares,  either  in 
its  own  name  or  in  that  of  a  trustee,  for  the 
purpose  of  controlling  another  corporation. 
That  these  (K)rporations  were  engaged  in  a  sim- 
ilar business  does  not  help  the  case.  The  pur- 
pose and  intent  in  granting  a  charter  is  that 
the  corporation  shall  carry  on  its  business 
through  its  own  agents,  and  not  through  the 
agency  of  another  corporation.  The  public 
policy  of  this  state  will  not  permit  the  control 
of  one  corporation  by  another.  Especially  is 
this  true  when  a  foreign  corporation  thus  un- 
dertakes to  control  and  swallow  up  a  domestic 


company.  Such  control  of  one  corporation 
by  another  in  a  Hke  business  is  unlawful,  as 
tending  to. monopoly.  The  result  is  that  this 
purchase  of  shares  for  the  express  object  of 
controlling  and  managing  another  corporation 
was  ultra  tires,  and  therefore  unlawful  and 
void.  Being  void,  it  was  of  no  legal  effect, 
and  no  rights  result  from  it,  enforceable  by  or 
through  the  courts  of  this  state,  when  such  aid 
is  invoked  in  furtherance  of  the  unlawful 
agreement. 

But  it  has  been  insisted  very  earnestlv  by 
the  able  and  learned  counsel  for  complainant 
that,  when  the  contract  had  been  fully  exe- 
cuted by  the  plaintiff,  the  defendant  should 
not  be  permitted  to  invoke  such  defense  to  a  suit 
brought  to  compel  performance;  that  to  per- 
mit such  a  defense  would  work  injustice,  and 
enable  defendant  to  repudiate  his  liability 
while  holding  on  to  the  price  he  has  received. 
There  are  cases  where,  the  contract  being  fully 
executed  on  both  sides,  the  court  in  the  interest 
of  justice,  has  refused  to  aid  either  in  obtain- 
ing a  rescission.  Whitney  Arms  Co.  v.  Barlow, 
68  N.  Y.  63.  20  Am.  Rep.  504,  is  one  of  this 
class.  So  there  are  cases  where  the  defense  of 
ultra  vires  has  not  been  entertained  when  the 
defect  was  in  the  mode  of  executing  the  con- 
tract or  in  the  power  of  the  agent.  So  there 
are  many  cases  holding  the  party  relying  upon 
the  defense  of  uitra  vires  to  an  accountability 
for  the  benefit  received.  Green's  Brice,  Ultra 
Vires,  717,  and  note  at  end  of  chapter.  Again, 
there  are  cases  where  the  courts  have  refused 
to  entertain  suits  to  recover  property  from  cor- 
porations which  is  held  in  excess  of  charter 
capacity.    In  such  cases  the  courts  have  held 


stock  in  another  corporation,  as  in  aatiaf action  of 
a  valid  debt,  or  by  way  of  security,  but  with  a  view 
to  it0  subsequent  sale  or  conversion  into  money. 
First  Nat.  Bank  of  Charlotte  v.  National  Bxch. 
Bank  of  Baltimore,  9g  U.  S.  1)38,  23  L.  ed.  681;  Fleck- 
nerv.  Bank  of  United  States.  21  U.  8.  8  Wheat.  361. 

5  L.  ed.  684;  First  Nat.  Bank  of  Charlotte  v.  National 
Exch.  Bank  of  Baltimore,  80  Md.  600. 

One  manufacturiog  corporation  may  take  stock 
in  another  for  the  payment  of  a  debt.  Howe  v. 
Boston  Carpet  Co.  16  Gray.  496. 

It  was  held  in  Hodgres  v.  New  Enarland  Screw  Co., 
1  R.  1. 312,  68  Am.  Dec.  684,  that  a  screw  company 
miffht  have  ri^rhtf  uliy  taken  stock  in  an  iron  com- 
pany in  pasrment  for  property  if  it  had  been  taken 
with  a  view  to  sell  acrain. 

In  Franklin  Bank  v.  Commercial  Bank,  86  Ohio 
St.  861,  both  corporations  were  organized  under  an 
Act  Iprovidinff  that  no  banking  company  should 
hold  or  purchase  any  portion  of  its  stock,  or  of  the 
stock  of  any  other  company,  unieas  such  purchase 
should  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith.  It  was  held 
that  the  refusal  of  the  defendant  to  permit  the 
transfer  upon  its  books,  to  the  plaintiff,  of  certain 
shares  of  stock  taken  by  the  latter  as  security  at 
the  time  of  loaning  a  sum  of  money,  did  not 
amount  to  conversion  of  the  stock. 

A  statute  forbidding  one  corporation  to  sub- 
scribe for  or  purchase  stock  or  securities  of 
another  corporation,  except  in  payment  of  a  bona 
fide  debt,  does  not  apply  to  a  case  where  one  cor- 
poration, which  made  advances  to  another  on  the 
security  of  its  mortgage  bonds,  which  it  is  unable 
to  redeem,  makes  further  advances  secured  by  its 
bonds  and  stock.    Taylor  County  Ct.  v.  Baltimore 

6  O.  R.  Co.  86  Fed.  Rep.  161. 
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2.  Potoer  to  deal  in  Us  own  stofk, 

A  corporation  may,  if  it  acts  in  good  faith,  buy 
and  sell  shares  of  its  own  stock.  Republic  L.  Ins. 
Co.  T.  Swlgert,  12  L.  R.  A.  3S8, 186  111.  160;  Clapp  v. 
Peterson,  104  HI.  26;  Chetlain  v.  Republic  L.  Ins.  Go. 
86  lU.  220;  Chicago,  P.  &  S.  W.  R.  Co.  v.  Marseilles, 
84  IlL  146;  Johnson  County  Comrs.  v.  Thayer,  94  U. 
8.  681, 24  L.  ed.  188;  He  Republic  Ins.  Co.  8  Biss.  462: 
First  Nat.  Bank  of  Salem  v.  Salem  Capital  Flour 
Mills  Co.  89  Fed.  Rep.  89;  Blalock  v.  Kemersville 
Mfg.  Co.  110  N.C.  99. 

A  corporation  to  which  power  is  given  to  pur- 
chase all  kinds  of  property  that  may  be  deemed  de- 
sirable may  purchase  its  own  stock.  Iowa  Lumber 
Co.  V.  Foster,  49  Iowa,  26. 

But  corporations  cannot  buy  in  or  deal  with 
their  stock  to  the  prejudice  of  creditors.  Heggie 
V.  People*8  Bldg.  &  Loan  Asso.  107  N.  C.  681. 

And  the  purchase  will  be  declared  illegal  at  the 
instance  of  creditors  injured  thereby.  Fraser  v. 
Ritchie,  8  111.  App.  664;  Heggie  v.  People's  Bldg.  & 
Loan  Asso.  supra. 

Business  corporations  cannot  exchange  their 
goods  for  their  capital  stock  so  as  to  reduce  or  re- 
tire the  latter.  St.  Louis  Carriage  Mfg.  Co.  v.  Hu- 
bert, 24  Mo.  App.  838. 

In  Barton  v.  Port  Jackson  &  U.  F.  PI.  Road  Co.,  17 
Barb.  407,  the  company  was  organised  under  an 
Act  giving  it  power  to  hold,  purchase,  and  convey 
such  real  and  personal  estate  as  the  purposes  of  the 
corporation  should  require,  and  it  was  held  not  to 
have  authority  to  purchase  its  own  stock. 

A  sale  of  its  own  stock  to  a  bank  was  held  in 
Farmers  k  M.  Bank  v.  Champlain  Transp.  Co.,  18 
Vt.  181,  to  remove  the  disability  of  the  stockholder 
on  the  ground  of  interest  and  make  him  competent 
to  testify  for  the  bank. 
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that  the  defect  in  the  power  could  not  be  set 
up  iu  a  collateral  way,  and  that  the  state  on] v 
could  complain  of  such  violation.  To  this 
effect  were  our  own  cases  of  Barrow  v.  Nash- 
tiUe  4b  C.  Tump.  Co,,  0  Huinph.  808,  and 
HeiskeU  v.  Chickasaw  Lodge,  87  Tenn.  608. 

The  question  here  is  not  like  any  of  these. 
The  complainant  saes  upon  its  contract,  and 
in  affirmance  of  it  seeks  to  have  the  defendant 
perform  an  agreement  which  sprung  from,  and 
was  collateral  to  it.  It  has  received  the  shares 
it  purchased,  and  holds  onto  them.  It  simply 
asks  that  the  defendant  be  further  compelled 
to  perform  its  contract,  by  contributing,  in  ac- 
coi^ance  with  his  aneement,  his  proportion 
of  the  liability  paid  off  by  complainant  in 
protection  of  the  property  of  the  McMillan 
Marble  Company.  The  suit  is  clearly  in  fur- 
therance of  the  original  unlawful  and  void 
contract.  That  the  contract  has  been  executed 
by  the  plaintiff  does  not  make  it  lawful,  or  en- 
title it  to  an  enforcement  of  it.  This  proposi- 
tion was  very  plainly  put  in  PitUburgk,  C.  cfc 
St.  L.  B.  Co.  V.  Keokuk  dtH.  Bridge  Co,,  where 
it  was  stated,  as  a  result  of  all  the  previous 
discussions  of  that  court  upon  this  subject, 
that  *'a  contract  made  by  a  corporation,  which 
is  unlawful  and  void,  because  beyond  the  scope 
of  its  corporate  powers,  does  not,  by  being 
carried  into  effect,  become  lawful  and  valid  ; 
but  the  proper  remedy  of  the  party  aggrieved  is 
by  disaffirming  the  contract,  and  suing  to  re- 
cover, as  on  a  quantum  meruit,  the  value  of 
what  the  defendant  has  actually  received." 
131  U.  8.  889,  88  L.  ed.  IftS.  The  case  of 
Central  Trarntp.  Co.  v.  Pullman* a  Palace  Car 
Go.  is  an  exceedingly  interesting  case,  as  it  in- 
volved a  consideration  of  the  circumstances 
under  which  a  defendant  may  interpose  the 
defense  of  ultra  vires,  notwithstanding  full 
performance  by  the  plaintiff.  In  that  case  the 
Central  Transportation  Company  had  leased 


and  transferred  all  its  property  of  every  kind 
to  the  defendant  company,  which  was  engaged 
in  a  similar  and  competitive  business.  The 
lessee  company  undertook  to  pay  all  of  the 
debts  of  the  lessor  company,  and  to  pay  to  it 
annually  the  sum  of  $364,000  for  a  term  of  99 
years.  Possession  was  taken,  and  the  install- 
ments paid  for  a  number  of  years.  The  suit 
was  for  a  part  of  the  installment  for  the  last  year 
before  suit.  The  defense  of  ultra  tires  was  in- 
terposed and  sustained.  The  court  held  that 
the  sale  was  unauthorized  and  in  excess  of  the 
power  of  the  selling  company.  It  was  urged 
for  the  plaintiff,  as  in  this,  that  even  if  the 
contract  was  void,  because  ultra  vires  and 
against  public  policy,  yet  that  having  been 
fully  executed  on  the  part  of  the  plain tuf,  and 
the  benefits  of  it  received  by  the  defendant  for 
the  period  covered  by  its  duration,  the  defend- 
ant was  estopped  to  set  up  the  invalidity  of  the 
contract  as  a  defense  to  an  action  to  recover 
the  compensation  agreed  on  for  that  period. 
After  reviewing  its  own  decision  on  this  branch 
of  the  case,  the  court  said:  ''The  view  which 
the  court  has  taken  of  the  question  presented 
by  this  branch  of  the  case,  and  the  only  view 
which  appears  to  us  consistent  with  legal  prin- 
ciples, is  as  follows:  A  contract  of  a  corpora- 
tion, which  is  ultra  vires,  in  the  proper  sense, 
that  is  to  say,  outside  the  object  of  its  creation, 
is  defined  in  the  law  of  its  organization,  and 
therefore  beyond  the  powers  conferred  upon  it 
by  the  Legislature,  is  not  voidable  only,  but 
wholly  void,  and  of  no  legal  effect.  The  ob- 
jection to  the  contract  is  not  merely  that  the 
corporation  ought  not  to  have  made  it  but  that 
it  could  not  make  it.  The  contract  cannot  be 
ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  perform- 
ance on  either  side  can  give  the  unlawful  con- 
tract any  validity,  or  be  the  foundation  of  any 
right  of  action  upon  it.     When  a  corporation 


A  water-power  company  when  its  business  is  no 
lon^rer  profitable  and  its  water  power  has  been  ex- 
tin^uifihed  by  contract  with  the  state  may  on  a  sale 
of  Its  land  take  Its  own  stock  In  payment.  Dupee 
v.  Boston  Water  Power  Ck>.  114  Mass.  87. 

The  <^iarter  of  a  corporation  may  authorize  It  to 
buy  and  sell  its  own  stock  after  It  has  been  Issued 
and  paid  for  the  same  as  any  other  article.  Yeaton 
V.  Ea^le  Oil  ft  Bef.  Co.  (Wash.)  April  22, 1802. 

An  agreement  on  certain  conditions  to  retake  its 
own  stock  may  be  made  by  a  corporation  on  selling 
the  stock.  If  the  stock  has  once  been  regularly 
issaed  and  paid  for,  but  such  an  agreement  cannot 
be  made  as  a  part  of  the  original  issue  of  stock. 

IbUL 

A  contract  for  the  surrender  of  stock  to  a  cor- 
poration Is  valid  where  its  articles  of  incorporation 
do  not  prohibit  it  but  its  powers  enumerated  are 
broad  enough  to  include  such  right.  Rollins  v. 
Shaver  Wagon  ft  Carriage  Co.  80  lowaf  880,  ^  Am. 
St.  Bep.  427. 

In  Coleman  v.  Columbia  Oli  Co.,  51  Pa.  74,  a  claim 
by  a  stockholder  that  a  purchase  of  its  own  stock 
by  the  corporation  was  illegal  was  rejected  on  the 
ground  that  the  stockholder  had  affirmed  the 
transaction  by  bringing  suit  for  his  share  of  the 
stock  ttauB  bought. 

a.  May  take  Us  own  stock  in  salitfaction  of  debts. 

tn  Ex  pofrte  Holmes,  5  Cow.  426,  it  was  said  that 
wttbout  doubt  an  Incorporated  company  could 
take  its  own  stock  in  pledge  or  payment  and  keep 
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it  outstanding  to  prevent  merger.  But  it  was  held 
that  the  company  could  not  bold  Its  stock  so  as  to 
give  its  directors  or  trustees  a  right  to  vote  it  in. 

Tn  Columbus  City  Bank  v.  Bruce,  17  N.  Y.  607,  it 
was  held  that  the  bank  might  receive  its  own  stock 
in  payment  of  debts,  and  that  stock  so  transferred 
would  not  be  extlnirulshed  without  the  manifesta- 
tion of  an  Intent  that  such  a  result  should  follow. 

In  Taylor  v.  Miami  Exporting  Co.,  6  Ohio,  176,  it 
was  held  that  a  bank  might  receive  its  own  stock 
in  payment  of  a  debt  and  hold  it  as  It  did  its  other 
corporate  property. 

And  stock  so  taken  may  be  sold  for  the  benefit  of 
the  corporation .  ChlUicothe  Branch  of  State  Bank 
of  Ohio  V.  Fox,  8  Blatchf.  481. 

In  Union  Nat.  Bank  v.  Hunt,  7  Mo.  App.  42,  it 
was  held  that  a  national  bank  could  purchase  its 
own  stock  to  prevent  loss  upon  a  debt  although  it 
must  sell  it  again  within  six  months. 

On  the  sale  by  a  national  bank  of  its  own  stock 
which  it  has  taken  to  prevent  a  loss  upon  a  debt  it 
may  receive  some  of  its  own  stock  as  collateral  se- 
curity for  the  purchase  price.  Union  Nat.  Bank  v. 
Hunt,  swpra. 

b.  Donations. 

In  Illinois  a  corporation  may  receive  a  donation 
of  shares  of  its  own  stock.  Eggmann  v.  Blanke,  40 
Mo.  App.  818, 

And  in  Rivanna  Nav.  Co.  v.  Dawsons,  8  Gratt.  19, 
46  Am.  Dec.  183,  a  bequest  to  a  oorporatioa  of  its 
own  stock  was  held  good.  A.  P.  W. 
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is  acting  within  the  general  scope  of  the  powers 
conferred  upon  it  by  the  Legislature,  the  cor- 
poration, as  well  as  persons  contraciing  with 
it,  may  be  estopped  to  deny  that  it  has  com- 
plied with  the  legal  formalities  which  are  pre- 
requisite to  its  existence  or  to  its  action,  because 
such  requisites  might  in  fact  have  been  com- 
plied with.  But  when  the  contract  is  beyond 
the  powers  conferred  upon  it  by  existing  law, 
neither  the  corporation,  nor  the  other  party  to 
the  contract,  can  be  estopped  by  assenting  to 
it,  or  by  acting  upon  it  to  show  that  it  was 
prohibited  by  those  laws.  .  .  .  A  contract 
ttltra  vires  being  unlawful  and  void,  not  be- 
cause it  is  in  itself  immoral,  but  because  the 
corporation,  by  the  law  of  its  creation,  is  in- 
capable of  making  it,  the  courts,  while  refus- 
ing to  maintain  any  action  upon  the  unlawful 
contract,  have  always  striven  to  do  justice 
between  the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  permit- 
ting property  or  money,  parted  with  on  the 
faith  of  the  unlawful  contract,  to  be  recovered 
back  or  compensation  to  be  made  for  it.  In 
such  case,  however,  the  action  is  not  maintained 
upon  the  unlawful  contract,  nor  according  to 
its  terms,  but  on  an  implied  contract  of  the 
defendant  to  return,  or,  failing  to  do  that,  to 
make  compensation  for,  property  or  money 
which  it  has  no  right  to  retain.  To  maintain 
such  an  action  is  not  to  affirm,  but  to  disaffirm, 
the  unlawful  contract."  139  U.  S.  60,  35  L. 
ed.  68.  This  seems  to  us  to  fully  and  clearly 
state  the  rule. 


The  passage  cited  by  counsel  from  Ohio  <£ 
M.  R.  Co.  V.  McCarthy,  96  U.  S.  267,  24  L.  ed. 
695,  '*that  the  doctrine  of  ultra  aires,  when  in- 
voked for  or  against  a  corporation,  should  not 
be  allowed  to  prevail  when  it  would  defeat  the 
ends  of  justice  or  work  a  legal  wrong,"  is  mis- 
leading, and,  if  literally  construed,  would  re- 
sult in  an  erroneous  practical  extension  of  the 
powers  of  corporations.  We  do  not  under- 
stand that  a  result  required  by  adherence  to  the 
law  would  be  either  unjust  or  a  legal  wrong. 
The  learned  judge  doubtless  intended  to  be 
understood  that  the  defense  would  be  a  lesal 
wrong  only  when  the  law  did  not  require  Its 
consideration  by  the  court.  This  passage,  and 
one  of  similar  character  in  San  Antonio  v. 
Mehaffy,  96  U.  S.  312,  24  L.  ed.  816,  was  un- 
called for  in  the  case  in  which  it  was  used,  and 
in  Central  Transp.  Co,  v.  Pnllman*s  Palace  Car 
Co.,  supra^  characterized  as  a  mere  passing 
remark.  To  sustain  the  suit  as  now  presented 
would  be  in  affirmance  and  furtherance  of  an 
unlawful  and  void  contract.  It  is  in  no  sense 
a  suit  in  disaffirmance.  Whether  complainant 
could  tender  back  the  shares  received,  and 
maintain  a  suit  to  recover  the  money  paid  for 
the  shares  upon  an  implied  agreement  to  return 
money  which  the  defendant  had  no  right  to 
retain,  is  a  question  not  presented  upon  this 
record. 

The  decree  dismissing  the  bill  must,  upon  the 
grounds  herein  stated,  be  and  accordingly  is  af- 
Jlrmed. 
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City  of  NEW  HAVEN,  Appt., 

V. 

NEW   HAVEN  &  DERBY    R.   CO.  ei  al. 
( Conn ) 

1.  An  aig^reement  hy  a  city  not  to  op- 
pcMBe  a  railroad  company's  dosing 
certain  of  its  streets  crossed  by  the  latter 
at  grade  in  consideration  of  the  making  of  oom- 
pensation  solely  to  private  lodividuals  is  void  as 
against  public  policy. 

2.  The  invalidity  on  the  grounds  of 
public  policy  of  a  contract  by  a  city  with  a 
railroad  company  will  be  considered  by  the  court 
in  an  action  to  enforce  It  although  such  invalid- 
ity is  not  pleaded. 

8.  A  municipal  corporation  cannot  be- 
come a  'trustee  to  collect  In  its  own  name, 
especially  at  its  own  expense,  separate  sums  of 
money  due  to  some  of  Its  citizens  for  damages 
from  the  closing  of  streets  by  a  railroad. 

4*  A  contract  between  a  city  and  a 
railroad  company  by  which  the  former 
consents  to  the  cl<Ming^  of  certain 
streets  upon  the  consideration  that  the  latter 
shall  pay  certain  damages  to  tiilrty-flve  different 
property  holders,  if  enforceable  at  all,  can  be 
enforced  only  by  such  property  holders. 


5.  A  demurrer  to  a  complaint  by  a  city 
upon  a  contract  between  it  and  a 
railroad  company  by  which  it  consents  to 
the  closing  of  certain  streets  on  condition  that 
the  company  pays  to  thirty-five  different  prop> 
erty  holders  injured  thereby  the  damages  sus- 
tained must  be  sustained  even  if  such  property 
holders  have  a  right  of  action  thereunder,  since 
such  rights  would  be  several  and  not  Joint  and 

^  the  court  is  not  required  to  select  and  substi- 
tute one  of  the  thirty-five  claimants  In  place  of 
the  city. 

(September  12, 1802.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Haven  Coun- 
ty sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  under  a  contract  by  which  defendants 
were  alleged  to  have  undertaken  to  recompense 
certain  property  holders  for  damages  caused 
by  closing  certain  streets  over  which  defend- 
ants' road  extended.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  T.  DriscoU,  C.S.  Hamilton, 
Edmund  Zacher  and  David  Callahan* 
for  appellant: 

If  anybody  has  a  right  of  action  upon  this 


NOTB.—Tbe  power  of  a  municipal  corporation  to 
act  as  a  trustee,  which  has  been  affirmed  in  numer- 
ous oases  cited  In  a  note  to  Dailey  v.  New  Haven 
(Conn.)  14  L.  R.  A.  08,  although  denied  in  that  case, 
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was  extended  by  those  cases  only  to  trusts  which 
were  for  charitable  purposes,  none  of  them  groinfr 
so  far  as  to  uphold  such  aj  trust  as  that  asserted  in 
the  main  case  above. 


1892. 
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contract  or  for  the  acts  done  by  the  defendants  |     A  municipal  corporation  has  no  power  to 


whereby  the  property  owners  suffered  the  dam 
^es  which  the  arbitrators  have  found  that 
they  have,  there  was  manifest  error  in  render- 
ing the  judgment  dismissing  the  complaint. 

Where  there  is  a  legal  right,  there  is  a  legal 
jeraedy  by  suit,  whenever  it  is  invaded. 

State  V.  Bulkeley,  14  L.  R.  A.  675,  61.Conn. 
•287. 

The  law  and  sound  justice  have  very  little 
respect  for  the  plea  of  ultra  vires,  when  first 
urged  after  the  party  who  pleads  it  has  ob- 
tained all  the  advantage  of  the  performance  of 
the  contract  which  he  claims  to  be  ultra  vires. 

But  the  plea  of  ultra  vires  should  not  as  a 
general  rule  prevail,  whether  interposed  for  or 
-against  a  corporation,  when  it  would  not  ad- 
vance justice,  but,  on  the  contrary,  would  ac- 
<»mpli8h  a  legal  wrong. 

Beach,  Priv.  Corp.  §  222. 

If  the  other  party  has  had  the  benefit  of  a 
contract  f uUv  performed  by  the  corporation, 
he  will  not  be  heard  to  object  that  the  con- 
tract and  performance  were  not  within  the  le- 
gitimate powers  of  the  corporation. 

One  wno  has  received  from  a  corporation 
the  full  consideration  of  his  engagement  to 
pay  money,  either  in  service  or  property,  can- 
not avail  himself  of  the  objection  that  the  con- 
tract thus  fully  performed  by  the  corporation 
was  ultra  vires,  or  not  within  the  chartered 
privileges  and  powers. 

2  Beach,  Priv.  Corp.  §  424;  Whitney  Arms 
Co.  V.  BarUm,  63  N.  Y.  70,  20  Am.  Rep.  504; 
Diamond  Match  Co.  v.  Ro^>er,  106  N.  Y.  473; 
Oil  Creek  db  A,  R.  R.  Go.  v.  Pennsylvania 
Transp.  Co.  88  Pa.  160;  Bigelow,  Estoppel,  pp. 
465-468. 

The  New  Haven  &  Derby  Railroad  Com- 
panv  is  liable  for  these  damages,  a^d  the  de- 
fendants cannot  set  up  as  a  defense  that  the 
city  had  no  power  to  make  this  contract. 

Bnrritt  v.  New  Haven,  42  Conn.  174. 

But  a  municipal  corporation  has  the  right  to 
affix  conditions  to  its  consent  to  a  railroad 
corporation  taking  of  occupying  any  of  the 
streets  of  the  city. 

2  Dill.  Mun.Corp.  4th  ed.  g  706,  and  cases 
there  cited. 

And  municipal  corporations  also  have  the 
power  to  submit  claims  to  arbitration. 

Dill.  Mun.  Corp.  4th  ed.  478. 

Messrs.  Simeon  E.  Baldwin  and  Wil- 
liam Trumbull,  for  appellees: 

The  city  made  the  agreement  for  the  benefit 
of  future  claimants,  whose  claims  would  only 
come  into  existence  in  case  of  the  closing 
thereafter  of  parts  of  three  streets.  If  any 
such  claim  had  thereafter  come  into  existence, 
the  claimant  would  had  a  right  of  action  on 
this  agreement,  if  on  his  demand,  the  com- 
pany refused  to  prepare  the  papers  for  or  enter 
into  a  submission  with  him. 

But  the  city  would  have  had  no  right  of  ac- 
tion for  damages  then,  and  has  none  now. 

The  city  has  suflfered  no  damages,  and  could 
not  suffer  any. 

No  averments  are  made  to  put  the  plaintiff 
in  the  position  of  the  assignee  and  equitable 
and  bona  fide  owner  of  a  chose  in  action,  un- 
der Conn.  Gen.  Stat.,  §  d81. 

Bixby  V,  Parsons,  49  Conn.  483,  44  Am. 
Rep.  246;  Kinne  v.  New  Haven,  82  Conn.  210. 
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engage  in  litigation  in  behalf  either  of  its  citi 
zens  or  of  strangers. 

Dailey  v.  New  Haven,  14  L.  R.  A.  69,  60 
Conn.  814. 

The  citv,  in  this  case,  ha<<  no  capacity  to 
collect  $30,000  damages,  and  distribute  the 
money  among  numerous  claimants,  and  the 
contract  never  contemplated  such  a  procedure. 
On  the  contrary,  the  contract  gave  a  right  of 
action  to  any  individual  injured  by  its  breach. 

Coster  V.  Albany,  43  N.  Y.  399. 

This  suit  is  brought  to  collect  "awards" 
made  in  favor  of  thirty  or  forty  different  per- 
sons, on  as  many  different  causes  of  action. 

All  these  parties  could  not  have  united  in 
one  action  to  recover  a  joint  judgment  for 
their  several  awards.  The  claim  of  each 
would  l)e  one  that  did  not  "  affect  all  the  par- 
ties to  the  action." 

Conn.  Gen.  Stat.  §  878:  Miles  v.  Strong,  60 
Conn.  393. 

Fenn,  </.,  delivered  the  opinion  of  the 
the  court: 

In  this  action,  the  defendants,  the  New 
Haven  &  Derby  Railroad  Company  and  the 
Housatonic  Railroad  Company,  having  sev- 
erally demurred  to  the  amended  complaint, 
which  demurrers  were  sustained  by  the  su- 
perior court,  the  plaintiff,  by  its  appeal,  has 
brought  before  this  court  the  question  of  the 
sufficiency  of  such  complaint.  The  material 
allegations  are  as  follows :  The  New  Haven 
&  Derby  Railroad  Company,  having  operated 
and  located  its  railroad  tracks  through  a 
portion  of  the  city  of  New  Haven,  wliich 
tracks  crossed  at  grade  certain  streets  in  the 
city,  the  company  desired  to  make  changes 
for  its  benefit,  in  order  to  obtain  which  they 
desired,  subject  to  the  approval  of  the  rail- 
road commissioners,  to  close,  in  part,  said 
streets,  and  thereby  cut  off  travel  on  the 
same  where  they  crossed  their  tracks.  Such 
changes,  if  made,  would  greatly  injure, 
damage,  and  cut  off  from  public  travel  and 
convenience  the  property  of  many  persons 
located  on  or  near  said  streets,  among  whom 
are  the  persons  named  in  the  complaint ;  and 
the  company  knew  that,  unless  provision 
was  made  by  it  for  recompensing  the  persons 
whose  propertv  would  be  so  injured  by  such 
closing,  the  city  of  New  Haven,  on  behalf 
of  such  persons  themselves,  would  strenuous- 
ly oppose  such  change,  and  that,  with  such 
opposition,  it  would  be  impossible  to  obtain 
the  same,  for  which  it  had  preferred  its 
petition  to  the  railroad  commissioners,  notice 
of  which  had  been  given  the  city,  and  which 
application  to  the  commissioners  was  heard 
by  the  court  of  common  council,  and  was 
pending  before  it.  In  order  to  obtain  and 
procure  from  this  joint  special  committee  a 
recommendation  to  the  court  of  common 
council  of  the  passage  of  a  vote  that  the  city 
would  make  no  opposition  to  the  approval 
by  the  railroad  commissioners  of  the  location 
and  proposed  change  desired,  the  railroad 
company,  on  February  16,  1888,  executed  and 
delivered  to  the  city  a  written  contract, 
under  seal,  which  was  procured,  made,  and 
entered  into,  at  the  request  of  the  owners  of 
said  property,  and  for  their  benefit  and  pro- 

17 


258 


COKMECTICUT  SUFBBHE  COXTBT  OF  ErBOKB. 


SaPT., 


tection,  by  which  the  railroad  company,  in 
(consideration  of  the  joint  special  committee 
having  unanimously  recommended  to  the 
(^ourt  of  common  council  the  passage  of  the 
vote  that  the  city  would  make  no  opposition 
to  the  approval  by  the  railroad  commission- 
ers of  said  location,  did  covenant  and  agree 
to  and  with  the  city  that  it  would  refer  any 
and  all  claims  for  damages  arising  from  the 
discontinuance  of  the  streets,  as  described 
in  said  location,  which  might  be  made  by 
any  party  or  parties  against  the  company, 
whether  the  parties  did  or  did  not  own  real 
estate  abutting  on  said  parts  of  the  streets, 
to  the  final  decision  and  award  of  three  dis- 
interested arbitrators,  to  be  appointed  by  any 
judge  of  the  superior  court  on  due  notice 
to  the  parties  claiming  such  damages,  and 
would  prepare  all  necessary  papers  to  secure 
any  such  arbitration  at  its  sole  expense,  free 
of  charge  to  the  parties  claiming  damages, 
and  would  abide  by  and  perform  whatever 
award  might  be  adjudged  to  any  party  for 
any  excess  of  damages  over  benefits  that  he 
might  sustain  according  to  such  award  within 
thirty  days  from  the  award,  together  with 
the  fees  of  the  arbitrators,  as  directed  bv  tiie 
award.  The  committee  did  recommend  the 
passage  of  such  vote.  The  report  was  ac- 
cepted by  the  common  council,  and  approved 
bv  the  mayor.  Afterwards,  on  October  15, 
1§88,  the  railroad  commissioners  did,  upon 
the  application  of  said  company,  approve  in 
writing,  with  a  single  alteration,  an  amended 
location,  pursuant  to  which  the  company 
closed  two  of  the  three  streets  named,  and 
bridged  the  other.  By  reason  of  these 
changes  certain  propertv  owners,  named  in 
the  complaint,  were,  and  their  property  was, 
greatly  damaged  and  injured,  and  cut  off 
from  public  access  and  travel,  being  the 
property  owners  for  whose  benefit  and  at 
whose  request  said  contract  was  made,  all  of 
whom  had  just  claims  for  damages  which 
ought  to  have  been  paid  by  the  company, 
but  the  company  refused  to  pay  upon  re- 
quest, or  to  submit  said  claims  to  arbitration, 
or  to  abide  by  their  said  agreement.  After- 
wards, in  August,  1880,  the  company  leased 
its  property  and  franchises  to  the  olher  de- 
fendant, which  assumed  all  its  liabilities 
and  obligations,  and  is  now  liable  therefor. 
Afterwanls,  on  May  9,  1890,  the  parties 
claiming  such  damages,  and  at  whose  request 
and  for  whose  benefit  the  contract  was  made, 
having  demanded  payment,  the  plaintiff 
preferred  its  application  in  their  behalf,  at 
their  request,  and  for  their  benefit,  for  the 
appointment  of  arbitrators,  to  a  judge  of  the 
superior  court,  giving  due  notice,  and  said 
judge  made  such  appointment,  and  the  arbi- 
trators, so  appointed,  heard  the  claimants, 
who  proved  their  claims  before  them ;  and 
tifterwards,  on  November  7,  1890,  the  arbi- 
trators made  their  award,  awarding  to  the 
different  persons  named  in  the  complaint, 
some  85  in  number,  the  several  sums  therein 
stated,  amounting  in  the  whole  to  the  sum 
of  |2d,867,  the  fees  of  the  arbitrators  for 
sekid  service  being  $884.  The  arbitrators  re- 
ported said  awaras  to  the  court  of  common 
council  of  the  city  of  New  Haven,  which 
accepted  their  report,  and  the  doings  of  the 
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arbitrator  in  connection  therewith ;  and 
thereupon  the  plaintiff  notified  each  of  the 
defendants,  and  demanded  payment  of  the 
several  amounts  awarded  to  said  several  per- 
sons, and  the  said  several  persons  likewise 
made  demand,  but  the  defendant  refused  to 
pay.  And  said  several  persons  and  claimants 
are  ready  and  w^illing  to  accept  the  amounts 
fixed  by  the  awards,  in  full  satisfaction  of 
their  claims,  and  in  full  payment,  and  upon 
such  payment  to  release  the  defendants  from 
all  further  claim  and  liabilitv  on  stiid  ac- 
counts  and  matters.  The  plaintiff  has  paid 
the  arbitrators  their  fees  of  $384. 

There  can  be  no  doubt  but  that  the  per- 
formance of  a  public  duty  to  lay  out,  make, 
and  maintain  necessary  streets  within  its 
limits  is  imposed  by  law  and  rests  upon 
the  plaintiff  city ;  and  the  interest  of  the 
city  in  such  streets  is  commensurate  with  the 
duties  imposed.  The  plaintiff  would  there- 
fore have  the  unquestionable  right  to  appear, 
upon  such  an  application  as  that  made  by 
the  Derby  &  New  Haven  Railroad  Company 
to  the  railroad  commissioners,  as  a  party  in 
interest,  and  to  be  heard  in  opposition  to  the 
same.  And  it  would  be  proper  for  the  plain- 
tiff to  stipulate,  as  a  condition  of  the  with- 
drawal of  such  opposition,  that  the  company 
should  do  such  acts  or  make  such  compensa- 
tion to  the  plaintiff  as  should  be  a  reasonable 
and  just  equivalent  for  any  added  burden, 
direct  or  indirect,  upon  the  municipality, 
in  consequence  of  any  such  change.  That  the 
plaintiff  should  do  this  would  be  a  simple 
measure  of  justice  to  its  citizens  and  taxpay- 
ers. But  this  is  not  the  case  which  the  rec- 
ord presents  to  us.  On  the  contrary,  it  ex- 
pressly, and  by  repeated  averments  in  the 
complaint,  appears  that  the  condition  exacted 
in  consideration  of  the  withdrawal  of  oppo- 
sition was  required  at  the  instance  of  private 
parties,  and  for  their  sole  and  exclusive 
benefit  and  advantage.  The  interest  of  the 
city  is  therefore  entirely  irrelevant  to  the 
present  consideration,  and  must  be  wholly 
laid  out  of  the  case.  Indeed,  so  far  is  the 
existence  of  such  interest  a  justification  for 
the  action  taken,  that  it  may  be  truly  and 
forcibly  said  that,  if  the  proposed  change 
would  result  in  either  benefit  or  injury  to 
the  plaintiff,  if  the  former,  opposition  to  it 
ought  not  to  have  been  maae,  and  if  the 
latter,  ought  not  have  been  withdrawn,  on 
any  such  ground  as  the  complaint  and  agree- 
ment recite.  The  interest  of  the  citv,  as 
such,  begins  where  the  interest  of  adjoining 
landowners  ends,  and  ends  where  such  pri- 
vate interest  begins.  Conceding  that  it  is  a 
part  of  the  duty  of  the  city  to  promote  to 
the  convenience  of  the  traveling  public,  it 
in  no  wise  alters  the  proposition.  If  the 
change  proposed  in  fact  renders  the  streets 
of  the  city  less  convenient  for  public  travel, 
compensation  to  landowners  for  damages 
sustained  by  their  property  neither  lessens 
such  inconvenience,  nor  furnishes  to  the  pub- 
lic any  just  equivalent  therefor.  The  case 
before  us,  therefore,  considered  in  its  true 
light,  is  that  ot  the  plaintiff  exacting,  as  a 
condition  of  the  withdrawal  of  an  opposition 
which  neither  in  its  own  behalf  nor  in  thi*^ 
interest  of  the  general  traveling  public  it 
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claims  to  have  had  any  reason  to  make,  mat- 
ters purely  of  private  advantage  to  private 
parties,  most  of  whom  were  indeed  citizens 
of  New  Haven,  but  one  of  whom  is  stated 
in  the  complaint  to  be  a  corporation  located 
elsewhere.     It  is  true  that  the  right  of  the 
plaintiff  to   make  such   a  contract    is   not 
questioned  in  the  very  numerous  grounds  of 
demurrer  presented  in  behalf  of  the  defend- 
tuits.     It  may  have  been  thought  that  such 
an  objection  would  come  with  a  savor  of  ill 
grace  from  the  defendant,  who,  on  the  face 
of  the  record,  appears,  for  its  own  advantage, 
to  have  induced  the  making  of  the  contract 
in   question.      But,   however  that  may  be, 
since  it  underlies  the  decision  to  be  arrived 
at  upon  other  grounds,  which  are  stated,  it 
is  proper  for  us  to  consider  it ;  and  it  would 
not  be  proper  for  us  to  neglect  to  do  so,  if 
such  neglect  would  lead  to  the  possible  in- 
ference of  approval  of  action  upon  the  part 
of  a  Joint  special  committee  of  the  court  of 
common  council  of  the  plaintiff  city,  which, 
however  pure  may  have  been  in  fact  the  mo- 
tive whidi  inspired  it  in  this  particular  in- 
Htance,  it  would  be  entirely  subversive  to 
public  policv  to  commend.     That  a  public 
officer  should  regulate  his  official  conduct  by 
considerations  of  private  benefit  to  himself 
or  to  others  can  never,  as  we  trust,    receive 
the  sanction,  either  express  or  tacit,  of  this 
court.     And,  even  if  we  were  at  liberty  to 
pa.ss  i;his  question  of  the  validity  of  the  con- 
sideration   of    the    contract    in*  silence,    it 
would  not  avail   the  plaintiff.     Could  the 
city  have  a  right  of  action  at  law  for  dam- 
ages resulting  from  its  breach?    Clearly  not 
in  it«  own  right.     It  could  recover  nothing 
which  would  go  into  its  treasury  and  belong 
to  it.     Kinne  v.  New  Haven,  32  Conn.  210. 
But,  indeed,  the   plaintiff  does   not   claim 
this.     The  plaintiff  claims  that,  if  the  con- 
tract  is   valid,  it   creates  the  plaintiff  the 
trustee  of  an  express  trust,  namely,  a  person 
with  whom  a  contract  is  made  for  the  benefit 
of  another,  and  that  such  a  person  may  sue 
without  joining  the  persons  represented  by 
him,  and  beneficially  interested  in  /the  suit. 
Gen.  Stat.  %^^\' Rides  of  Practice,  58  Conn. 
561,  562.      But  the  reason  stated  in  Dailey  v. 
Xew  Haven,   60   Conn.    319,    320,    14  L.  R. 
A.    69,    applies  with  equal   force    in   this 
case,  and  demonstrates  that  the  plaintiff  could 
not  legally  become  such  a  trustee,  and,  if 
such  were  the  effect  of  the  agreement  imder 
consideration,   (as  we  do  not  think  it  is,  or 
was  intended  to  be,)  we  should  be  compelled 
to  hold   it,  also  for  that  reason,  so  far,  at 
least,    illegal   and   void,    in  the  case  just 
cited,  in  speaking  of  the  rule  that  ''munici- 
pal corporations  have  only  such  powers  as 
are  expressly  granted  in  their  charters,  or 
arc  necessarv  to  carry  into  effect  the  powers 
so  granted,     this  court  said  :    ''It  is  a  rule 
of  great  public  utility,  and  courts  should 
recognize    and   enforce   it,   as   a   safeguard 
against   the    tendency  of  municipalities  to 
embark  in  enterprises  not  germane  to  the  ob- 
jects for  which  they  are  incorporated."    The 
wisdom  of  these  remarks  and  the  utility  of 
this  role  receive  signal  illustration  in    the 
c-ase  before  us.     If  the  position  of  the  plain- 
tiff is  correct,  the  city  is  to  bo  (and,  whether 
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correct  or  not,  it  has  been)  embarked  in  the 
enterprise  of  undertaking  to  collect,  in  its 
own  name,  and  presumably  at  its  own  ex- 
pense, separate  sums  of  money  due  from  one 
or  both  of  these  defendants  to  some  thirty- 
five  private  parties  for  damages,  involving 
expensive  and  doubtful  and  protracted  litiga- 
tion, in  which  it  has  already  expended  a 
considerable  sum  from  its  treasury  in  the  one 
item  of  arbitration  fees,  not  to  speak  of  other 
and  probably  much  greater  outlays,  and  in 
which,  in  the  event  of  its  ultimate  success 
in  recovering  judgment,  and  in  collecting 
any  sum  whatever  as  damages,  it  is  manifest 
that,  except  in  the  most  improbable  event  of 
such  recovery  being  commensurate  with  the 
aggregate  of  the  several  sums  claimed,  the 
question  of  the  proper  apportionment  of  the 
sums  collected  among  the  various  claimants, 
none  of  which  are  alleged  in  the  complaint 
to  be  willing  to  accept  less  than  the  entir<i 
sum  severally  awarded  to  such  claimant,  is 
likely  to  give  rise  to  further  questions,  and 
lead  io  further  litigation.  How  is  it  possi- 
ble that  the  city  can  derive  any  advantage 
from  such  litigation,  in  which  the  loss  must 
be  its  own,  and  the  benefit  inure  to  others? 
Would  the  court  hesitate,  at  the  instance  of 
a  taxpayer,  to  enjoin  the  continuance  of 
such  proceedings ;  and,  if  not,  would  it  not 
be  because,  even  waiving  the  original  inva- 
lidity of  the  contract,  its  enforcement  by  the 
city,  as  the  trustee  of  an  express  trust,  would 
be  opposed  to  public  policy,  and  beyond 
its  power?  It  seems  to  us  that  if  any  right 
of  action  could  accrue  for  the  breach  of  the 
agreement  in  question,  it  must  reside  in  the 
parties  severally  injured,  and  be  exercised 
by  them,  and  cannot  be  by  the  plaintiff  in 
their  behalf. 

But  the  plaintiff  further  insists  that,  if 
any  one  has  a  ri^ht  of  action  under  the 
agreement  in  question,  the  demurrer  should 
not  have  been  sustained,  and  the  present  suit 
dismissed  ;  and  the  provisions  of  the  practice 
rules  are  quoted.  It  is  further  said,  and 
tiuly,  that  the  want  of  proper  parties  is  not 
alleged  as  a  ground  of  demurrer.  But,  al- 
though our  decision  rests  on  other  grounds, 
we  will  add  that  herein  the  plaintiff  mis- 
conceives the  true  difficulty,  which  is  not 
the  want  of  proper  parties.  If  the  plaintiff 
is  not  such  a  party,  there  can  be  none  for  the 
cause  or  right  of  action  alleged.  There  is 
no  community  of  interest  between  the  several 
claimants,  and,  if  each  of  them  would  have 
a  cause  of  action  for  his  separate  damage, 
there  can  be  no  joint  action  maintained  oy 
all  of  them  to  recover  such  damage,  unless 
the  plaintiff,  by  reason  of  the  contract,  had 
a  cause  of  action  for  the  whole  damage. 
No  one  else  (there  having  been  no  assign- 
ment to  the  plaintiff  or  any  one  else)  can 
have  it.  If  the  plaintiff  has  a  right  of  ac- 
tion for  the  whole,  such  action  is  within 
the  jurisdiction  of  the  superior  court.  As 
to  most  of  the  several  claimants,  the  amount 
of  their  several  claims  would  be  below  the 
jurisdiction  of  such  court.  Clearly  it  would 
not  have  been  the  duty  of  the  trial  court  to 
have  required  or  proposed  such  an  amend- 
ment of  the  complaint  as  should  have  sub- 
stituted   one   of    the    thirty -five    claimants 
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whose  claim  was  of  a  sufficient  amount  to 
place  it  within  the  jurisdiction  of  the  su- 
perior court,  suing  individually  and  in  his 
own  behalf,  for  the  present  suit  of  the  plain- 
tiff. There  would  be  but  litjtle  semblance 
of  similarity  between  the  two.  The  con- 
clusions reached  upon  the  questions  discussed 


render  the  consideration  of  the  many  other 
questions  presented  by  the  demurrers  un- 
necessary. 

Tfiere  is  no  error  in  tJie  judgment  appealed 
from. 

The  other  Judges  concurred. 
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V. 

William  H.  ROLAND. 
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1  •  It  is  a  matter  of  oommon  knowled^^ 

that  the  demands  and  eziipenoles  of  commeroe  re- 
quire the  cars  of  one  railroad  company  to  be 
hauled  over  the  road  of  another. 

S.  The  extra  hasard  to  a  brakeman  by 
the  use  of  cam  with  couplinn^s  of  dif- 
Ibrent  patterns  some  of  which  have  double 
dead-woods  or  double  bufTers  is  one  of  the  risks 
or  dangers  assumed  by  enterloflr  the  employment. 

8«  It  is  not  negfli^fence  in  a  railway 
eomfMuiy  to  haul  cars  of  another  com- 
pany  with  double  dead-woods  or  double  buffers 
while  couplings  of  a  different  pattern  are  in  use 
on  its  own  road. 

4«  A  brakeman  twenty-six  years  of  ag^ 
and  of  average  intelligence  is  suffi- 
ciently warned  of  .the  increased  dan- 
ger which  is  open  to  ordinary  observation  in 
coupling  cars  with  double  dead-woods  or  double 
buffers  which  sometimes  pass  over  the  road  by  a 
caution  that  railroading  is  dangerous  and  that 
coupling  cars  is  specially  so  requiring  very  great 
care,  where  he  is  further  notified  that  cars  with 
different  coupling  apparatus  are  hauled  over  the 
line. 

(November  8, 1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

yfessrs.  Hewitt,  Walker  ft  Porter  fur 
appellant. 

Messrs.  Leonidas  C.  Dickey»  J.  F.  Gil- 
lespie and  Taliaferro  ft  Houg^hton*  for 
appellee. 

It  is  the  duty  of  employers  to  inform  servants 
of  extra  hazard  or  danger. 

Missouri  Pae,  &  1.  iSt  Q.  N,  R.  Co,  v.  White, 
76  Tex.  102,  18  Am.  St.  Rep.  33.  See  also 
Brennan  v.  Gordon,  118  N.  Y.  489,  16  Am. 
St.  Rep.  775,  and  note;  Wood,  Mast.  &  S.  p. 
714. 

Failure  to  warn  of  danger  In  service  is  neg- 
ligence. 

Note.— The  denial  of  liability  of  a  railroad  com- 
pany for  running  oars  from  another  line  with 
double  buffers  in  the  same  train  with  other  cars 
may  be  fairly  considered  settled  law  under  the 
above  decision  and  those  dted  in  the  opinion. 
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Jones  V.  PTorence  Min.  Co,  66  Wis.  268,  57 
Am.  Rep.  289;  Towns  v.  Vieksburg,  8,db  P.  R. 
Co,  87  La.  Ann.  680,  55  Am.  Rep.  508;  EUis 
V.  New  York,  L.  E.  A  TF.  R.  Co,  95  N.  Y. 
546. 

It  is  the  duty  of  an  employer  to  warn  an  in- 
experienced servant 

See  Louisville  &  N.  R,  Co,  v.  BaU,  87  Ala. 
719;  WiUiams  v.  North  dt South  Ala.  R.  Gu.91 
Ala.  635;  14  Am.  &  Eng.  £ncyclop.  Law,  p. 
897. 

The  question  of  negligence  vel  non  in  this 
case  was  properly  left  to  the  jury. 

Bee  Pennsylvania  Co.  v.  Long,  94J[nd.  250; 
15  Am.  &  Eng.  Encyclop.  Law,  p.  345,  and 
cases  there  cited;  Smoot  v.  Mobile  db  M.  R.  Co. 
67  Ala.  18;  LouisviUe  <fc  N,  R.  Co,  v.  Allen,  78 
Ala.  494;  14  Am.  &  Eog.  Encyclop.  Law,  p. 
904,  note  5. 

An  inexperienced  brakeman  whose  inex- 
perience is  known  to  his  employer,  and  who 
has  accepted  the  position  of  brakeman  on  a 
construction  train,  and  who  has  not  been 
warned  of  the  danger,  does  not  take  the  risk 
upon  himself  of  coupling  cars  with  double 
draw-heads  or  buffers,  which  are  essentially 
different  from, and  more  dangerous  than,  those 
with  which  he  is  acquainted  and  accustomed 
to  use  in  his  employer's  business. 

The  employer  is  ever  charged  with  the  duty 
of  care  to  those  in  his  service,  and  must  not 
subiect  them  to  risk  bv  his  own  negligence. 

Cliicago  db  N,  W.  R,'Co,  v.  Bayfield,  87  Mich. 
205,  and  cases  there  cited. 

When  a  servant  is  sent  into  a  dangerous 
place,  or  put  to  dangerous  tasks,  of  the  risk  of 
which  he  is  ignorant,  due  care  on  the  part  of 
the  master  requires  that  he  shall  give  the  serv- 
ant notice  and  put  him  on  his  guard. 

StDoboda  V.  Ward,  40  Mich.  420,  and  cases 
there  cited. 

As  to  its  being  negligence  in  a  railway  com- 
pany to  have  cars  nirnished  with  buflfers  of 
unusual  height,  see  — 

Towns  V.  Vicksburg,  8.  db  P.R.  Co.  37  La.  Ann. 
630,  55  Am.  Rep.  508;  Ellis  y.  New  York,  L.  E. 
db  W,  R.  Co.  95  N.  Y.  546,  and  cases  there  cited. 

Thoring^on*  r/. ,  delivered  the  opinion  of 
the  court: 

Appellee  brought  suit  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  for  an  injury  sustained  by  * 
him  while  in  the  company's  employment  as 
a  brakeman.  At  the  time  of  his  employment 
he  was  al)out  twenty -six  years  of  age,  and 
without  experience  m  the  railroad  business. 
When  the  injury  complained  of  was  received 
he  had  been  acting  as  a  brakeman  on  con- 
struction trains  on  appellant's  mineral  road 
for  about  four  weeks,  and  during  that  time 
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had  exhibited  skill  and  dexterity  in  coupling 
cans.  At  the  beginning  of  his  employment 
he  was  instructed  generally  that  railroading 
was  a  dangerous  employment,  and  that 
coupling  cars  was  specially  dangerous,  and 
to  be  done  with  great  care  and  particularity. 
On  being  transferred  from  the  first  construc- 
tion train,  on  which  he  had  been  employed 
for  about  two  weeks,  to  another  train  of  the 
same  class,  he  was  again  instructed  by  his 
conductor  that  "coupling  cars  was  a  very 
dangerous  business,  and  that  he  should  use 
great  care  in  making  couplings.''  He  was 
also  informed  that  **  there  were  cars  on  the 
(company's  line  of  railroad  with  different 
styles  of  couplings,  and  that  he  must  be 
very  particular  and  careful  in  coupling  cars. " 
After  appellee  had  been  in  service  as  such 
brakeman  for  three  or  four  weeks,  he  was 
called  upon  to  couple  two  cars  having  double 
dead-woods  or  buffers,  and  which  cars  be- 
longed to  another  system  of  railway,  but 
were  then  being  hauled  over  appellant's 
road.  These  double  dead-wcKxis  or  bufifers 
are  horizontal  timbers  at  the  end  of  the  car, 
projecting,  one  on  each  side  of  the  drawhcad, 
the  latter  extending  three  or  four  inches  be- 
yond the  dead-woods.  In  coupling,  the 
drawhead  yields  to  the  impact  of  the  two 
cars,  and  the  dead-woods  or  buffers  of  the 
opposing  cars  coming  together  arrest  the 
force  of  the  blow.  The  coupling  is  done  by 
holding  the  coupling  pin  with  one  hand 
above  the  dead-woods  or  buffers,  while  the 
link  is  guided  by  the  other  hand  underneath 
the  dead-wood  or  buffer.  Coupling  cars  of 
this  kind  is  more  dangerous,  according  to 
the  proof,  than  coupling  those  without  buff- 
ers or  dead-woods.  Appellee  had  never  seen 
a  car  with  a  coupling  of  this  pattern,  al- 
though the  company  frequently  used  such 
cars  on  its  line ;  that  is,  hauled  cars  of  that 
kind  for  other  railroads.  The  testimony  for 
appellee  showed  that  he  was  compelled  to 
mt^e  the  coupling  in  a  hurry,  and  that  the 
cars  came  together  quickly,  and  with  force, 
and  that  he  ^id  not  observe  that  the  con- 
struction of  the  cars  or  their  coupling  was 
different  from  those  to  which  he  had  been 
accustomed.  On  the  other  hand,  appel- 
lant's testimony  shows  that  ap[>ellee  was  not 
hurried  in  making  the  coupling,  that  the 
dead-woods  or  buffers  were  plainly  open  to 
his  observation,  and  that  the  increased  danger 
was  patent.  Appellee  undertook  to  make 
the  coupling  as  he  would  have  done  with 
ordinary  cars,  and  his  arm  was  caught  and 
crushed  between  the  buffers,  causing  per- 
manent injury.  The  negligence  alleged, 
and  on  which  the  right  of  recovery  is  based, 
is  the  negligence  of  the  company  in  hauling 
on  Its  line  the  cars  of  another  company,  so 
constructed  as  to  render  coupling  more  haz- 
ardous than  it  is  with  appellant's  cars,  and 
in  not  instructing  appellee  specially  as  to 
the  increased  danger  in  coupling  cars  with 
double  dead-woods  or  buffers. 

The  questions  reserved  for  review  in  this 
court  are  the  exceptions  of  appellant  to  the 
charge  given  by  the  court  at  the  instance  of 
appellee,  the  refusal  of  the  court  to  give  the 
general  charge  for  appellant,  and  the  denial 
by  the  court  of  appellant's  motion  for  a  new 

18  L.  R.  A. 


trial.  The  ruling  of  the  court  upon  the 
charges  is  involved  in  the  correctu(*ss  of  its 
ruling  in  denying  the  motion  for  a  new  trial, 
and  we  shall  addi'ess  ourselves  to  the  deter- 
mination of  that  question  without  spi'cially 
noticing  the  others.  It  is  the  duty  of  the 
master  to  furnish  his  employes,  for  use  in 
the  prosecution  of  his  business,  safe  and 
suitable  machinery,  and  to  keep  the  same  in 
good  repair.  But  this  duty  is  not  an  abso- 
lute one,  and  is  discharged  when  the  master 
exercises  reasonable  care  and  prudence  in  se- 
lecting machinery  and  appliances  for  the 
servant's  use,  in  view  of  the  nature  of  the 
business  or  employment  and  incidental  haz- 
ards. No  rule  of  law  imposes  upon  the 
master  the  duty  to  select  the  latest  and  most 
approved  machinery,  but  onl^  such  as  is 
suitable  for  the  purpose  for  which  it  is  em- 
ployed ;  and  in  selecting  which  of  several 
styles  of  machinery  or  apparatus  he  will  use 
in  his  business  the  discrt;ti(m  of  the  master 
is  absolute,  subject  alone  to  the  exercise  of 
rea.sonable  care  and  prudence.  Ktlder  v. 
ScJiUf^nk\  144  Pa.  348,  13  L.  R.  A.  374,  and 
hoUm;  Wood,  Mast.  &  S.  g§  331,  832:  Snu*ot 
V.  MohUe  di  M.  Ji.  Co.  67  Ala.  13. 

There  is  an  entire  absence  of  proof  show- 
ing that  the  couplings  or  double  buffers  to 
the  cars  which  caused  the  injury  to  appellee 
were  defective,  or  out  of  repair,  or  that  they 
were  discarded  or  prohibiU^d  on  well-reg- 
ulated railways,  or  that  they  were  unsuited 
to  the  service ;  but  it  does  appear  that  they 
are  a  style  of  coupling  used  on  one  at  least 
of  the  great  railway  systems  of  this  country, 
and  that  cars  so  constructed  were  frequently 
hauled  or  transported  over  appellant's  road.' 
Nor  does  appellee  base  the  charge  of  negli- 
gence on  the  fact  of  the  coupling  to  said 
cars  being  defective  or  out  of  repair,  or  un- 
suited to  the  business,  but  on  the  alleged 
fact  that  cars  with  that  style  of  coupling  are 
more  dangerous  to  couple  than  those  belong- 
ing to  appellant,  and  the  testimony  sustains 
that  charge.  The  question,  therefore,  is 
presented  whether  it  is  negligence  ;xt  ae  in 
a  railway  company  to  receive  from  other 
companies,  and  haul  over  its  own  track,  cars 
having  different  styles  of  coupling  from 
those  in  use  on  its  own  cars,  and  which  in- 
crease the  hazard  of  coupling.  It  may  be 
said  it  is  a  matter  of  common  knowledge 
that  the  demands  and  exigencies  of  commerce 
require  in  the  transportation  of  freight  that 
the  cars  of  one  company  shall  be  hauled  over 
the  road  of  another,  and  that,  in  order  to 
meet  this  demand,  the  gauge  of  the  tracks 
of  the  great  trunk  lines  has  been  made  uni- 
form. This  necessity  has  been  recoejnized 
and  provided  for  by  statute  in  many  of  the 
states,  including  Alabama.  Section  21  of 
article  14  of  the  Constitution,  and  section 
1165  of  the  Code  of  1886,  carrying  the  saHic* 
into  elTect,make  it  mandatory  on  railroads, 
when  required,  to  transport  or  draw  over 
its  line  the  passengers,  freight,  or  cars  of 
any  intersecting  or  connecting  road,  on 
reasonable  terms,  provided  such  cars  are 
adapted  to  the  gauge  of  its  track,  are  suffi- 
ciently strong,  and  otherwise  in  proper  con- 
dition for  safe  transportation.  Probably  in 
no  other  matter  pertaining  to  the  machinery 
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or  apparatus  used  in  the  railroad  businesB 
has  human  ingenuity  and  invention  been  so 
frequently  and  constantly  taxed  as  in  the 
efforts  to  improve  car  couplings,  and  lessen 
the  danger  of  that  particular  employment, 
which,  under  the  best  conditions.  Is  known 
to  be  attended  with  much  hazard.  As  a  re- 
sult of  this,  the  taste  and  judgment  of  the 
managers  of  railroads  in  selecting  stvles  or 
patterns  of  coupling,  it  has  been  said,  have 
been  as  varied  as  the  ingenuity  of  others  in 
their  invention,  and  consequently  not  only 
do  such  patterns  vary  on  different  roads,  but 
sometimes  on  the  same  road.  Cars  of  these 
different  patterns,  carrying  through  freight, 
so  often  pass  from  one  road  to  another  that 
the  extra  hazard  thereby  occasioned  in  hand- 
ling them* by  employes  ought  to  be  con- 
sidered, and  we  may  any  is  one  of  the  risks 
or  dangers  necessarily  incident  to  the  em- 
ployment or  business,  and  which  the  servant 
must  be  deemed  to  have  assumed  at  the  time 
of  entering  the  service.  In  determining  the 
question  of  negligence  on  the  part  of  the 
company  in  such  cases,  the  question  is  not 
whether  the  couplings  of  the  cars  so  received 
upon  its  road  are  different  from  those  on  its 
own  cars,  or  whether  they  are  the  best  in 
use,  or  whether  they  increase  the  hazard  of 
couplinir  cars,  but  whether  they  are  reason- 
ably suited  or  adapted  to  the  use  to  which 
they  are  applied.  To  say  that  a  certain 
style  or  pattern  of  couplini^  increases  the 
hazard  if  it  is  reasonably  adapted ^o  the  pur- 
pose intended,  or  one  that  a  railway  com- 
pany, in  the  exercise  of  reasonable  care  and 
prudence,  would  adopt,  is  simplv  to  say  that 
It  requires  greater  care  and  ski  if  on  the  part 
of  the  brakeman  in  using  it  than  a  coupling 
of  a  different  pattern.  While,  as  we  have 
said,  the  duty  rests  on  the  master  to  provide 
safe  and  suitable  machinery  in  the  prosecu- 
tion of  his  business,  the  presumption  is  he 
has  performed  that  dutv,  and  the  burden  is 
on  the  injured  employe  to  show  negligence 
in  the  discharge  of  such  duty.  So,  like- 
wise, it  is  the  duty  of  a  railroad  company, 
under  section  1165  of  the  Code,  to  which  we 
have  referred  above,  to  receive  from  a  con- 
necting line  of  railway  such  cars  only  as  are 
adapted  to  the  gauge  of  its  tracks,  that  are 
sufficiently  strong,  and  otherwise  in  proper 
condition  for  safe  transportation ;  and  when 
it  receives  a  car  on  its  line  from  such  other 
company  the  presumption  is  that  it  meets  the 
above  requirements.  If  it  does  not,  and  an 
employe  is  injured  in  consequence  thereof, 
the  burden  is  on  him  to  show  negligence  on 
the  part  of  the  railway  company  in  receiv- 
ing or  hauling  a  car  not  in  proper  condition 
for  transportation  over  its  road. 

We  have  stated  that  the  proof  fails  to 
point  out  any  defect  or  fault  in  the  coupling 
apparatus  of  the  two  cars  in  question,  or 
that  the  pattern  of  coupling  on  them  was 
uiisuit^'d  to  the  business,  and  we  may  now 
go  further,  and  say  the  proof  also  fails  to 
show  that  such  cara  were  not  adapted  to  the 
gauge  of  appellant's  track,  or  not  sufficient- 
ly strong,  or  otherwise  not  in  proper  con- 
dition for  safe  transportation;  but  on  the 
contrary,  it  is  shown  that  they  have  been 
frequently  hauled  over  appellant's  line.     If, 
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therefore,  as  we  have  indicated,  the  mere 
fact  of  the  cars  having  couplings  of  a  differ- 
ent construction  from  those  of  appellant's 
cars,  and  which  required  greater  care  and 
prudence  in  hauling  them,  did  not  per  se 
make  it  negligence  for  appellant  to  haul 
them  on  its  roi^,  then  appellee  fails  in  his 
proof  to  support  the  charge  of  negligence 
based  on  those  facts.  W^e  liave  carefully  in- 
vestigated the  question  arising  on  these 
facts,  and,  with  one  exception,  the  authori- 
ties hold  that  it  is  not  neglitrence  in  a  rail- 
way company  to  haul  cars  ol^  another  com- 
pany with  double  dead-woods  or  double 
buffers,  while  couplings  of  a  different  pat- 
tern are  in  use  on  its  own  road.  The  cases 
which  support  this  view  are  the  following : 
Piti^irg  <S:  L.  E.  R.  Co.  v.  Herdy,  48  Ohio 
St.  608.  15  L.  R.  A.  384 ;  Michigan  Cent.  B. 
Co.  V.  Smithwn,  45  Mich.  212 ;  Hathateay  v. 
MicJiigan  Cent.  R.  Co.  51  Mich.  253 ;  Indmn- 
apolis,  B.  df  W.  R.  Co.  v.  Flanigan,  77  111. 
365 ;  Baldwin  v.  Chicago,  R.  1.  dc  P.  R.  C<k 
50  Iowa,  680. 

In  the  case  last  cited  the  act  of  negligence 
complained  of  was  that  the  defendant  re- 
ceived on  its  tracks  cars  of  another  company 
on  which  the  **  couplings,  bumpers,  or  char- 
ing irons,"  commonly  called  "dead-woods," 
were  not  the  usual  ones  in  use  on  its  road, 
nor  such  as  had  been  in  use  thereon  at  any 
time  during  which  the  plaintiff  had  been  in 
defendant's  employ,  and  that  the  same  were 
of  an  "old  and  unusual  pattern,  not  now  in 
use  on  the  cars  of  the  defendant,  and  were 
imperfect  and  defective."  The  plaintiff  had 
only  been  working  for  the  defendant  three 
or  four  days  when  he  was  injured  while 
coupling  the  cars  of  another  company  with 
double  dead-woods,  which  had  been  taken 
on  its  track  with  through  freight.  It  was 
held  that  the  defendant  was  not  guilty  of 
negligence  in  taking  upon  its  track  cars  of 
that  description,  and  that  the  additional 
danger  from  such  cars  "  must  be  regarded  as 
ordinary  and  incidental  to  the  business." 
In  the  case  of  Indianapoliit,  B.  <t'  W.  R.  Co, 
v.  Jtlanigan  a  similar  question  is  elaborately 
discussed,  and  it  is  there  held  that  a  rail- 
road company  will  not  be  liable  to  an  em- 
ploy 6  for  personal  injury  received  while 
coupling  cars  having  double  buffers,  simply 
because  a  higher  degree  of  care  is  required 
in  using  them  than  in  those  differentlv  con- 
structed. Appellee,  however,  urges  further 
that,  if  it  was  not  negligence  in  appellant 
to  have  such  a  car  on  its  track,  it  was  ap- 
pellant's duty  to  specially  instruct  him  of 
the  increased  danger  in  coupling  cars  of  that 
description,  he  being  inexperienced  in  the 
business.  It  is  unquestionably  a  high  and 
binding  duty  of  a  master  in  assigning  a 
young  or  inexperienced  servant  to  work  at 
or  about  dangerous  machinery  to  give  such 
servant  detailed  and  special  warning  or  in- 
struction as  to  all  latent  dangers  not  dis- 
coverable by  the  exercise  of  reasonable  and 
ordinary  care  on  the  part  of  the  servant,  but 
no  principle  of  law  imposes  on  the  master 
the  duty  to  explain  to  the  servant  patent 
dangers  which  are  ordinarily  incident  to  the 
service,  and  which  it  may  reasonably  be  ex- 
pected, under  the  circumstances,  the  servant 
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can  see  and  appreciate.     The  duty   of  the 
master,  in  cases  of  latent  defects,  to  explain, 
is  the  same,  whether  the  servant  be  a  minor 
or  an  intelligent  adult ;  the  difference  being, 
however,  that  as  great  diligence  in  observ- 
ing and  comprehending  the  dangers  is  not 
to  be   expected  of  the  young  and  inexpe- 
rien<x$d.     The  latter,  as  much  as  intelligent 
adults,  are  held,  on  entering   a    particular 
service,  to  have  assumed  the  ordinary  hazards 
incident  to  such  service,  including  the  risks 
of  injury  from  open  defects  in  machinery 
and  appliances.     As  to  latent  risks,  the  duty 
of  the  master  is  not  discharged  when  he  sim- 
ply instructs  the  servant  in  a  general  way 
that  the  service  engaged  in  is  dangerous; 
and  especially  is  this  true  where  the  servant 
is  a  person  who,  from  inexperience  or  want 
of  education,  would  not  likely  have  knowl- 
edge of  such  latent  risks.     In  such  cases  he 
should  not  only  be  instructed  that  the  serv- 
ice is  dangerous,  but,  where  extraordinary 
risks  are  to  be  encountered,  he  should  be 
warned  by  the  master,  as  far  as  possible,  of 
their  character  and  extent,  if  known  to  the 
master,  or  should  be  known  to  him.     But, 
AS  we  have  said,  this  dut^  is  required  only 
as  to  latent  dangers  or  risks,  and  we  know 
of  no  rule  or  principle  of  law  that  recjuires 
the  master  to  give  any  express  or  particular 
instructions  to  guard  against  such  dangers 
as  are  manifestly  obvious.     In  UolUind  v. 
Tennessee    C.  L  iSb  R.   Co.,  91  Ala.  444,   12 
L.    R.  A.  232,   this  court  uses  the  follow- 
ing language :    '*  Whether  the  defendant  was 
negligent  or  not  in  failing  to  notify  and  in- 
struct the  intestate  and  his  fellow  servants 
as  to  the  dangers  of  the  work  they  were  di- 
rected to  do  depends  upon  the  further  con- 
sideration whether  the  peril  involved  in  it 
was  patent  or  latent, — such  as  could  be  seen 
and  known  by  ordinary  care  and  prudence 
in  the  use  of  the  senses,  or  such  as  was  ob- 
scured, and   could   not  be  appreciated.      If 
the  former,  the  law  is  well  settled  that  the 
master  need  not  advise  his  servants  of  its 
•existence,  and  instruct  them  as  to  the  means 
necessary     to    its    avoidance,    since    they, 
^*qually  with  himself,  are  held  to  know  both 
the  fact  of  peril  and  how  to  avoid  or  escape 
it.     .     .     .     On  the  other  hand,  it  is  the  im- 
perative duty  of  the  roaster  to  inform  the 
servant  of  all  latent  dangers  incident  to  the 
service,  and  instruct  him  as  to  their  avoid- 
ance.''    What  we  have  said  on  this  subject 
is  further  supported  by  the  following  au- 
thorities :     Smith  V.  Peninsular  Car  Works, 
60  3Iicb.  501 ;  Fones  v.  PhiUtps,  39  Ark.  17 ; 
Buckley  v.  Gutta  Percha  &  R.  Mfg.   Co.  118 
K.  Y.   540. 

In  the  case  we  are  now  considering  the 
plaintiff  in  the  action  is  not  a  minor,  but 
was  at  the  time  of  the  injury  twenty -six 
years  of  age,  and,  in  the  absence  of  proof  to 
the  contrary,  it  must  be  presumed  that  he 
was  of  average  intelligence.  He  had  been 
warned  more  than  once  that  railroading  was 
a  dangerous  business,  and  that  coupling  cars 
was  attended  with  special  risk,  and  that  it 
was  necessary  he  should  use  very  great  care 
and  particularity  in  that  service ;  and,  fur- 
thermore, he  was  notified  that  the  company 
hauled   cars  of   different  construction,  and 
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with  different  coupling  apparatus.  The 
double  buffers  or  dead-woods  were  so  located 
with  reference  to  the  drawhead  that  it  was 
impossible  to  see  one  without  the  other. 
They  were  on  each  side  of  the  drawhead,  and 
projected  to  within  about  three  inches  of  the 
same  length  as  the  drawhead.  A  view  of 
the  buffers  and  drawhead  as  attached  to  the 
car  should  be  sufficient  notice  to  a  man  ojf 
average  intelligence  of  the  risk  incident  to 
the  coupling  of  such  a  car.  Ordinary  ob- 
servation could  not  fail  to  disclose  to  ap- 
pellee the  difference  between  the  appliances 
for  coupling  these  cars  and  those  on  appel- 
lant's cars,  and  that  a  higher  degree  of 
care  was  necessary  on  his  part.  In  Hath- 
away'8  Case,  above  cited,  it  is  said,  in  re- 
ferring to  the  case  of  Micfiigan  Cent.  R.  Co. 
V.  Smiths*m:  "In  that  case  the  plaintiff 
claimed  the  same  kind  of  negligence  on  the 
part  of  the  defendant  as  a  ground  of  recovery 
as  in  this,  and  the  plaintiff's  own  view  of 
the  cars,  dead-woods,  and  couplings  at  the 
time  of  the  injury  was  held  to  be  all  the 
notice  that  was  necessary  to  be  given  by  the 
company ;  and  that  the  plaintiff  could  not 
recover.  The  correctness  of  that  decision  is 
not  questioned,  but  admitted,  by  the  plain- 
tiff's counsel  in  this  ease,  and  the  only  dif- 
ference claimed  between  the  two  cases  is 
that  in  the  Smitfison  Case  the  coupler  injured 
had  long  experience  in  coupling,  and  in  the 
present  case  he  had  little  or  none  at  all. 
This  fact,^if  admitted,  cannot  make  this  an 
exception  to  the  rule.  If  the  character  of 
any  particular  danger  is  so  simple  that  it 
can  as  well  be  ascertained  at  a  single  view 
as  at  many,  it  is  difficult  to  see  how  addi- 
tional observation  could  be  of  any  benefit  to 
the  party  whose  duty  it  is  to  encoimter  it. " 
True,  there  is  testimony  tending  to  show 
that  appellee  was  hurried  in  making  the 
coupling,  and  that  the  two  cars  were  only 
about  four  feet  apart  when  he  stepped  in  to 
make  the  coupling,  and  that  the  engineer 
brought  them  together  with  much  force. 
Without  referring  to  the  testimony  contra- 
dictory of  these  statements,  it  may  be  re- 
marked that  the  negligence  of  the  engineer 
cannot  be  looked  to  either  to  defeat  or  sup- 

f\OTt  this  action.  It  is  a  question  of  the  neg- 
igence  of  the  company,  and  not  of  appel- 
lee's coemployes.  If  the  engineer  brought 
the  cars  together  so  hurriedly  that  the  ap- 
pellee did  not  have  time  to  observe  the  par- 
ticular style  or  pattern  of  coupling  with 
which  they  were  furnished,  and  he  was 
thereby  injured,  that  would  not  affect  the 
question  whether  the  company  was  negli- 
gent in  using  or  having  on  its  road  cars  of 
that  particular  pattern,  or  whether  plaintiff 
had  been  properly  instructed  as  to  the  risks 
of  his  employment.  If,  as  we  have  shown, 
it  was  not  incumbent  on  appellant  to  spe- 
cially instruct  appellee  as  to  these  particular 
couplings  because  such  risk  was  open  to  or- 
dinary observation,  the  act  of  the  engineer 
in  depriving  the  plaintiff  of  the  opportunity 
to  make  such  observation  is  not  the  negli- 
gence of  the  company,  although  it  might, 
if  appellee  was  himself  without  fault,  sup- 
port an  action  under  the  employes'  statute, 
on  proper  averment  and  proof  tluit  the  en- 
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gineer  sustained  toijrards  him  such  a  position 
as  would  make  the  company  liable,  under 
the  terms  of  the  statute  for  the  negligence 
of  such  engineer  resulting  in  injury  to  his 
eoemploy^.  The  authorities  we  have  cited, 
with  the  8in|i:le  exception,  we  believe,  of  the 
case  of  Missouri  Pac.  R.  dk  1.  d>  G.  N.  R. 
Co.  V.  White,  76  Tex.  102,  cited  by  appellee 
are  clear  and  uniform  on  the  propositions 
discussed,  and  are  in  accord  with  our  view 
of  the  law  applicable  to  this  case. 

Our  conclusion  is  that  on  the  undisputed 
testimony  showing  the  structure,  nature, 
and  office  of  the  double  dead-woods  or  double 
buffers,  and  that  cars  of  that  description 
were  ifrequently  hauled  over  appellant's 
tracks,  and  in  the  absence  of  all  proof  show- 
ing that  the  particular  coupling  apparatus 
was  defective,  or  out  of  repair,  or  unsuited 
to  the  purpose  intended,  or  that  the  car  was 
unsafe  for  transportation  over  appellant's 
road,  it  results  as  a  matter  of  law  that  it 
was  not  negligence  in  appellant  to  receive 


or  transport  such  car  over  its  tracks.  And, 
it  likewise  appearing  that  the  increased 
hazard  in  coupling  such  cars  was  open  to 
the  ordinary  observation  of  any  person  using 
reasonable  care  and  prudence,  it  further  re- 
sults that  it  was  not  negligence  on  the  part 
of  appellant  in  not  instructing  or  warning 
appellee  specially  in  regard  to  the  increased 
risk  in  coupling  cars  with  double  dead- 
woods  or  double  buffers,  such  increased  risk 
being,  under  the  circumstances,  incident  or 
ordinary  to  the  risks  assumed  by  appellee  on 
entering  appellant's  employment,  and  merely 
calling  for  the  exercise  of  a  higher  degree  of 
care  and  prudence  on  the  part  of  appellee  in 
discharging  his  duties  than  when  coupling 
cars  of  the  style  generally  in  use  on  defend- 
ant's road.  The  general  charge  requested  by 
the  defendant  should  have  been  given,  and 
its  motion  for  a  new  trial  should  have  been 
granted. 

The  judffiiient  of  the  Circuit  Cotirt  mil  be  rt.- 
rersedy  and  the  cause  remanded. 
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1.  A  landlord  is  not  liable  for  damages 

to  an  employe  of  his  lessee  firom  illness 

caused  by  defective  plumbing  where  he  Is  not 
charfired  with  fraud  or  deceit  or  with  any  more 
knowledfire  of  the  defects  than  the  lessee  had. 

2.  No  implied  warranty  'of  the  habit- 
able condition  of  a  honse  leased  for  a 
dwellins:  is  created  by  Civ.  Code,  S  IMl,  which 
provides  that  the  lessor  must  put  It  io  such  con- 
dition. 

(November  28, 18ie.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Santa  Clara  County 
panting  a  new  trial  after  verdict  in  his  favor 
m  an  action  brought  to  recover  damages  for 
injuries  to  his  health  through  the  alleg^  neg- 
ligence of  defendant.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  Hatch  and  B.  F.  Ber- 
l^en,  for  appellant: 

The  first  clause  of  section  IWl  of  the  Civil 
Code  provides  that  the  lessor  of  a  building  in- 
tended for  the  occupation  of  human  beings 
must,  in  the  absence  of  an  agreement  to  the 
contrary,  put  it  into  a  condition  fit  for  such 
occupation. 

This  section  fastens  upon  the  landlord  two 
obligations :  first,  to  put  the  building  into  a 
condition  *fit  for  occupation;  second,  to  repair 
all  Hubsequent  dilapidations  thereof  which  ren- 
der it  untenantable. 

No  penalty,  however,  is  provided  by  the  stat- 


ute for  a  violation  of  the  obligation  of  a  land- 
lord to  put  the  premises  into  a  condition  fit  for 
the  occupation  of  human  beings. 

Hence  the  same  consequences  will  follow  a 
violation  of  this  primary  obligation  of  the  land- 
lord as  will  result  from  a  violation  of  any 
obligation  imposed  by  statute  or  common  law 
upon  the  landlord. 

The  owner  of  a  building  erected  by  himself^ 
to  be  let  for  hire,  is  responsible  to  third  per- 
sons for  injuries  resulting  to  them  from  a  nui- 
sance existing  upon  the  premises  at  the  time  of 
the  making  of  the  lease;  al80,he  is  liable  where 
the  structure  was  in  such  a  condition  at  the 
time  it  was  leased  that  it  would  be  likely  to 
become  a  nuisance  in  the  ordinary  and  reason- 
able use  of  the  same  for  the  purpose  for  which 
it  was  constructed  and  let,  and  he  fails  to  re- 
pair it;  also,  where  he  authorizes  and  permita 
the  act  causing  the  premises  to  become  a  nui- 
sance, occasioning  the  injurv. 

Kalis  V.  Shattvck,  69  Cal.*598,  68  Am.  Rep. 
568;  Jessen  v.  Siteigert,  66  Cal.  182;  Robbinsv. 
Mount,  4  Robt.  558;  Marshall  v.  Cohen,  44  Ga. 
489,  9  Am.  Rep.  170;  Chrings  v.  Jones,  9  Md. 
108;  BeUows  v.  Sackett,  15  Barb.  96;  Car$on 
v.Oodley,  26  Pa.  HI.  67  Am.  Dec.  404;  God- 
ley  V.  Hagerty,  20  Pa.  887,  59  Am.  Dec.  781; 
Stcords  V.  Edgar,  59  N.  Y.  28,  17  Am.  Rep. 
295  ;  Kern  v.  Myll,  80  Mich.  525  ;  Riley  v. 
Simpson,  7  L.  R.  A.  622.  88  Cal.  217. 

The  erection  of  the  building  and  placing 
therein  of  a  system  of  sewerage  in  plain  viola- 
tion of  the  law  made  the  sewerage  system  so 
placed  a  nuisance  in  itself. 

Wtlly  V.  Mulledy,  78  N.  Y.  810,  84  Am.  Rep. 
586. 

A  tenant  complaining  of  a  nuisance  mav 
continue  to  lease  the  premises  after  the  mani- 
festation of  the  nuisance,  at  the  same  rem. 


NOTB.— On  the  question  of  an  ImpUed  covenant  1 118  N.  Y.  110:  Daly  v.  Wise,  16  L.  R.  A.  288, 1»  N.Y. 
that  a  dwelling  is  fit  for  ,faabitatlon,  which  the  1 306;  and  as  to  the  ezoeptlon  to  the  ordinary  rule* 
above  decision  hoidit  is  not  chanRed  by  the  Cali-  i  see  Ingalls  v.  Hobbe  (Mass.)  16  L.  H.  A.  61. 
fornia  Code,  see  Franklin  v.  Brown,  6  L.  R.  A.  770, ' 
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and  yet  recover  damages  resulting  from  such 
nuisance. 

Smith  v.  FkiUij»,  8  Phila.  10;  Howell  v. 
McCoy,  3  Rawle,  256. 

Masrs.  A.  S.  Kitired^re,  H.  V.  More- 
house and  Hinun  D.  Tattle*  for  respond- 
ent: 

In  ibe  lease  there  is  no  covenant  binding  the 
landlord  to  repair,  or  as  to  its  condition  as  to 
occupancy.  The  complaint  therefore  fails  to 
state  a  cause  of  action.  The  plaintiff  was  the 
employ^  of  the  lessee,  and  therefore  occupied 
the  relation  of  tenant  to  the  defendant 

WilUon  V.  TreadweU,  81  Cal.  58;  8ieber  v. 
Blanc,  76  Cal.  173;  Burdick  v.  Cheadk,  26 
Ohio  St.  398,  20  Am.  Rep.  767;  Taylor,  Land. 
&  T.  8th  ed.  §  175.  p.  198. 

Therefore  plaintiff  assumed  the  same  risk  as 
the  lessee,  and  the  landlord  is  not  liable  to  the 
tenant  for  personal  injuries  resulting  from  de- 
fective premises  leased,  when  the  lease  con- 
tains no  covenant  obligatinj;  the  landlord  to 
make  necessary  repairs,  and  no  covenant  of 
warranty  as  to  the  condition  of  the  premises. 

8id)er  v.  Blane  and  Wilison  v.  Treadwell,  su- 
pra; Van  Every  v.  Ogg,  59  Cal.  563;  Oreen  v. 
Bedding,  92  Cal.  548;  Taylor,  Land.  &  T.  8th 
ed.  §5  882;  Chappel  v.  Gregory ,  34  Beav.  250. 

The  lessor  is  not  required  to  make  repairs, 
except  upon  an  express  covenant  in  the  lease, 
and  nothing  is  implied. 

Oreen  v.  Reading,  Sieber  v.  Blane,  and  Will- 
son  V.  Treadwelly  supra;  Lynch  v.  Speed,  23 
N.  Y.  8.  R.  90;  Murray  v.  Albertson,  50  N.  J. 
L.  167;  Wood.  Land.  &  T.  §  882,  p.  642;  6 
LawsoD,  Rights,  Rem.  &  Pr.  ^  2830. 

Civil  Code,  ^§  1941,  1942,  do  not  change  the 
rule  so  as  to  enable  plaintiff  to  sue  in  this  ac- 
tion. 

Oreen  v.  Eedding,  Van  Every  v.  Ogg^  and 
Sieber  v.  Blanc,  supra;  Tatum  v.  Thompson, 
86  Cal.  203. 

When  the  lessee  continues  the  occupancy 
and  possession  of  the  premises,  knowing  them 
to  be  UDten  an  table,  and  pays  the  rent,  he  has 
no  complaint  or  cause  of  action.  He  has 
elected  and  must  stand  by  his  election. 

Tatum  V.  Thompson,  supra;  Williamson  v. 
MiUer,  55  Iowa,  86. 

If  the  action  by  the  lessee  is  not  founded 
upon  a  warranty  or  an  express  or  implied  cov- 
enant, or  upon  misrepresentation  or  deceit  or 
fraud,  the  action  cannot  be  maintained. 

Loupe  v.  Wood,  51  Cal.  586;  Lynch  v.  Speed 
and  Murray  v.  AJbertson,  supra;  Donner  v. 
Ogilvie,  1  N.  Y.  Supp.  638;  Wilkinson  v. 
Glauson,  29  Minn.  91;  Krueger  v.  Ferrant,  29 
Minn.  385,  43  Am.  Rep.  228;  [yucasy.  Coulter, 
104  Ind.  81;  Brewster  v.  DeFremery.  33  Cal. 
341;  Davidson  v.  Fischer,  11  Colo.  588;  Will- 
son  Y.  TreetdweU  and  Qreen  v.  Bedding,  supra; 
McKenzie  v.  Cheetham,  38  Me.  543;  Booth  v. 
MerriTnan  (Mass.)  Feb.  24,  1892;  Smith  v. 
Butiner,  90  Cal.  95;  Mason  v.  Wolff,  40  Cal. 
250;  Wood,  Land.  &  T.  pp.  921-928;  Wood, 
Nuisances,  §  118:  Ebert  v.  Fisher,  54  Mich. 
294:  6  Lawson,  Rights.  Rem.  &  Pr.  §  2829; 
Tuttle  V.  Gilbert  Mfg.  Co.  145  Mass.  169;  Stev- 
ens v.  Pierce,  151  Mass.  207;  Herrin  v.  Libbey, 
36  Me.  850;  Clifford  v.  Atlantic  Cotton  Mills, 
146  Mass.  47;  Leonard  v.  Storer,  115  Mass. 
86,  15  Am.  Rep.  76;  Town  v.  Armstrong,  75 
Mich.  580;  Cutter  t.  Hamlen,  1  L.  R.  A.  429, 
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147  Mass.  471;  Cook  v.  Soule,  56  N.  Y.  420; 
Moore  v.  Logan  Iron  dt  Steel  Co.  (Pa.)  Oct.  4, 
1886. 

The  employ  §  of  the  tenant  occupies  the  same 
position  as  the  tenant,  and  he  cannot  sit  by,  and 
through  his  own  negligence  receive  an  injury, 
and  the  payment  of  rent  bv  the  tenant  estops 
him  from  claiming  the  defective  condition  of 
the  building  and  as  there  was  no  warranty,  or 
fraud,  or  deceit,  or  misrepresentation,  or  cov- 
enant, expressed  or  implied  in  the  lease,  the 
tenant  takes  the  property  for  better  or  worse 
and  has  therefore  no  ground  for  complaint. 

McKeon  v.  OutUr  (Mass.)  May  10,  1892; 
I>aly  V.  Wise,  16  L.  R.  A.  236,  132  N.  Y.  306. 

Foote*  C,  filed  the  following  opinion: 
The  plaintiff  demanded  damages  from  the 
defendant  for  injury  to  his  health,  caused  by  the 
neglect  of  the  defendant  to  construct  a  house 
with  safe  and  proper  sewage  pipes  and  conduits, 
which  house  was  occupied  by  the  plaintiff 
as  an  employ^  of  the  lessees  of  the  defend- 
ant. Following  the  verdict  of  the  jury,  judg- 
ment for  $8,500  was  rendered  in  favor  of  the 
plaintiff.  A  motion  was  made  for  a  new  trial 
upon  various  grounds,  and  it  was  granted, 
without  any  specification  as  to  the  ground 
moving  the  court  thereto.  The  respondent 
contends  that  the  trial  court  erred  in  its  rulings 
upon  the  demurrer  to  the  complaint,  in  the  ad- 
mission of  evidence,  and  in  the  charge  to  the 
jury;  and  in  this  Iconnection  it  is  urged  that 
the  trial  court  in  all  these  matters  took  an  er- 
roneous view  of  the  force  and  effect  of  section 
1941  of  the  Civil  Code,  in  that  it  was  ruled  by 
that  tribunal  that  under  such  section  there  was 
virtually  written  into  every  lease  of  the  kind 
here  involved,  by  operation  of  the  statute,  even 
though  not  expressed  in  the  lease  or  a  covenant, 
that  the  premises  leased  are  habitable,  and  fit 
for  occupation  by  human  beings,  if  intended 
for  habitation;  and  that,  as  a  consequence,  if 
such  building  or  structure  is  not  in  such  con- 
dition, the  covenant  is  broken,  and  an  action 
for  damages  such  as  here  instituted  will  lie. 
Such  evidently  was  the  view  taken  and  ex- 
pressed by  the  court  in  all  these  matters,  and 
such  view  is  not  in  harmony  with  the  decisions 
of  the  supreme  court.  It  is  raised  in  Sieber  v. 
Blanc,  76  Cal.  173:  "Nor  was  there  any  lia- 
hility  arising  from  section  1941  of  the  Civil 
Code, which  provides  that  the  lessor  of  a  build- 
ing intended  for  the  occupation  of  human  be- 
ings must  put  it  in  a  condition  for  such  occupa- 
tion. In  the  first  place,  it  is  not  alleged  or 
found  that  the  building  was  intended  for  the 
occupation  of  human  bein^;  and,  in  the  sec- 
ond place,  it  was  held  m\an  Every  v.  Ogg,  59 
Cal.  566,  as  we  understand  the  decision,  that 
the  obligation  imposed  upon  the  landlord  by 
section  1941  'should  be  limited  by  the  extent 
of  the  privilege  conferred  upon  the  tenant'  by 
section  1941;  and  that,  therefore,  the  only  con- 
sequence of  a  breach  of  the  landlord's  obliga- 
tion is  that  the  tenant  may  either  vacate  the 
premises,  or  expend  one  month's  rent  towards 
the  repairs,  after  notice,*'  etc.  There  is  no 
fraud  or  deceit  on  the  part  of  the  landlord 
charged  in  the  complaint,  or  proved  in  the 
case,  as  we  read  the  transcript.  It  is  a  case 
where  the  plumbing  of  the  house  as  con- 
structed was  defective,  and  the  illness  of  the 
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plaintiff  was  caused  by  noxious  gases  that 
escaped  from  sewage  pipes  by  reason  of  this 
defective  plumbing.  It  is  not  alleged  or  prov- 
en that  the  defendant  knew  anything  more 
about  this  defect  when  the  lease  was  made 
than  the  plaintiff  or  his  emplover,  the  lessee. 
But  it  is  sought  to  make  the  defendant  respon- 
sible under  the  idea  that  by  the  Civil  Code 
(sec.  1941)  there  is  an  implied  warranty  in 
every  lease  of  a  house  for  the  occupancy  of 
human  beings  that  the  same  is  in  a  habitable 
condition  when  leased.  This  view  of  the  case 
is  not  only  opposed  by  the  cases  we  have  first 
cited,  but  it  is  in  direct  conflict  with  the  decis- 
ion of  the  appellate  court  in  the  case  of  Chreen 
V.  Bedding,  92  Cal.  548,  where  this  was  said 
about  a  somewhat  similar  contention:  "This 
would  be  placing  the  burden  of  looking  out 
for  the  health  of  one's  family  on  the  landlord, 
and  leaving  the  husband  and  father  without 
any  responsibility,  therefore,  in  renting  a  house 


for  them  to  live  in."  If  this  is  the  extent  of 
the  defendant's  responsibility  to  the  tenant,  it 
must  be  the  same  with  reference  to  an  employ^ 
of  the  tenant,  as  was  the  plaintiff  here.  Will- 
Hon  V.  TreadmU,  81  Cal.  59;  Taylor,  Land.  & 
T.  (8tb  ed.)  p.  198,  §  175. 

We  therefore  conclude  that  the  action  of  the 
court  below  was  erroneous  as  to  all  the  matters 
alluded  to  as  occurring  on  the  trial  of  the  cause, 
and  for  these  reasons  its  action  in  granting  a 
new  trial  was*founded  in  justice,  and  was  the 
exercise  of  a  sound  judicial  discretion.  We 
therefore  advise  that  the  order  granting  a  new 
trial  be  affirmed. 

We  concur:    H&ynes,  C;  Belcher*  C. 

Per  Curiam : 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  order  grantiiig  a  new  trial  m  affirmed. 

Rehearing  denied. 
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Rowena  YOUNG  et  aL 

(62  Fed.  Rep.  430.) 

1 .   Thai  the  mode  of  procedure  in  a  Fed- 
eral court  adopted  by  an  occupying 


claimant  to  enforce  compensation  for 
improvements  placed  by  him  on  land  which 
has  been  adjudnred  to  the  true  owner  does  not 
conform  strictly  to  the  requirements  of  the  State 
Occupyinjir  Claimants^  Law«  will  not  defeat  the 
action  if  in  the  state  statute  legral  and  equitable 
rights  and  modes  of  proceediDR  are  confounded, 
since  the  Federal  courts  will  enforce  the  right 


Note.— ^dopHon  "by  federal  courts  of  remedieti  cre- 
ated by  state  etatutee. 

Whenever  a  general  rule  as  to  property  or  per- 
sonal rights  or  injuries  to  either  is  established  by 
state  legislation  its  enforcement  by  a  Federal  court 
in  a  case  between  proper  parties  Is  a  matter  of 
course  and  the  Jurisdiction  of  the  court  in  such 
case  is  not  subject  to  state  limitation.  Clilcago  & 
N.  W.  R.  Ck).  V.  Whitton,  80  U.  S.  18  Wall.  270,  30  L. 
ed.  571:  Dennlck  v.  Central  R.  Co.  108  U.  S.  11,  26  L. 
ed.  430. 

This  applies  to  a  statutory  right  of  action  for 
death.    Ihid, 

Thus  a  right  of  action  for  death  caused  by  neg- 
ligence which  is  created  by  state  statute  cannot  be 
limited  by  such  statute  to  suits  in  the  state  courts, 
but  such  attempted  limitation  will  be  void  as 
against  a  suit  in  a  Federal  court  which  has  Juris- 
diction by  reason  of.  the  citizenship  of  the  parties. 
Chicago  &  N.  W.  R,  Co.  v.  Whitton,  supra. 

A  claim  for  pilotage  created  by  state  statute  in 
favor  of  a  pilot  who  offers  bis  services  which  are 
refused  can  be  enforced  in  a  Federal  court  in  ad- 
miralty.   Re  McNiel,  »0  U.  S.  18  Wall.  236,  20  L.  ed. 

Preservation  of  equity  jurisdiction. 

The  general  doctrine  that  the  equity  Jurisdiction 
of  the  Federal  courts  is  the  same  in  all  the  states 
and  unaffected  by  state  legislation  has  been  de- 
clared in  nearly  all  the  cases  cited  below  as  well  as 
in  many  others. 

The  abolition  of  common-law  forms  of  pleading 
and  practice  does  not  destroy  the  distinction  in  the 
Federal  courts  between  remedies  at  law  and  in 
equity.  Bennett  v.  Butterworth,  52  U.  8. 11  How. 
659,  13  L.  ed.  SSO):  Jones  v.  McMasters,  61  U.  8. 20 
How.  8, 16  L.  ed.  805:  Basey  v.  Gallagher,  87  U.  S.  20 
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Wall.  670, 22  L.  ed.  452;  Thompson  v.  Central  O.  R. 
Co.  73  U.  8. 6  Wall.  184. 18  L.  ed.  766. 

And  the  ordinary  equity  practice  of  Federal 
courts  was  early  adopted  and  has  been  steadily 
preserved  in  the  Federal  courts  sitting  in  Louis- 
iana. Ridings  v.  Johnson,  128  U.  8.  212,  32  L.  ed. 
401:  Bein  v.  Heath,  63  U.  8. 12  How.  168, 18  L.  ed.  899; 
Gaines  v.  Chew,  43  U.  8. 2  How.  619,  11  L.  ed.  402; 
Gaines  v.  Relf,  40  U.  8. 15  Pet.  9, 10  L.  ed.  642:  Story 
V.  Livingston,  88  U.  8. 13  Pet.  369, 10  L.  ed.  200;  Ei 
vaHe  Whitney,  38  U.  8. 13  Pet.  404,  19  L.  ed.  221; 
Poultney  v.  Lafayette,  37  U.  8. 12  Pet.  472, 9  L.  ed. 
1161:  Livingston  v.  Story,  84  U.  8.  0  Pet.  632,  9  L.  ed. 
356. 

Enlargement  of  eqtiitoble  remedies. 

But  while  equity  Jurisdiction  is  preserved  unim- 
paired in  all  Federal  courts  an  enlargement  of 
equitable  rights  by  state  statutes  may  be  enforced 
in  the  Federal  courts  if  the}'  have  Jurisdiction  of 
the  case  in  other  respects  as  well  as  in  the  state 
courts.  Gormley  v.  Clark,  134  U.  8.  388,  33  L.  ed. 
909;  Frost  v.  8pitley,  1^  U.  8.  562, 80  L.  ed.  1010;  Rey- 
nolds V.  First  Nat.  Bank  of  Crawfordsville,  112  U. 
8.  406,  28  L.  ed.  788:  Holland  v.  Challen,  110  U.  8. 16, 
28  L.  ed.  52;  CummiuKS  v.  Merchants  Nat.  Bank,  101 
U.  8. 168,  26  L.  ed.  908;  Keeley  v.  McGlynn,  88  U.  8. 
21  Wall.  508,  22  L.  ed.  509;  aark  v.  8mith,  38  U.  8. 18 
Pet.  106, 10  L.  ed.  128. 

Thus  a  statute  extending  the  remedy  of  a  suit  to 
quiet  title  to  any  person  having  both  legal  title  to 
and  possession  of  the  land  giving  him  the  right  to 
compel  any  other  person  setting  up  a  claim  thereto 
to  release  his  claim  was,  as  early  as  1889,  held  en- 
forceable in  a  Federal  court,  in  Clark  v.  8mlth, 
supra. 

Almost  identical  with  this  is  a  recent  decision 
that  a  suit  to  quiet  title  and  obtain  a  release  of  de- 
fendant's claim  to  land  authorized  by  state  statute 
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but  wlil  preserve  the  dlstinotion  between  law  and 
equity. 

8.  An  injunction  suit  In  a  Federal  eoort 
iHien  it  has  Jnrlfldletion  afrainst  the  ez- 
eention  of  the  writ  of  poage— ion  ie  a 
jiroper  remedy  to  enforce  an  occupyinir 
claimant's  right  to  compensation  for  improye- 
ments,  and  it  may  be  instituted  at  any  time  before 
he  is  dispossessed  of  the  premises  after  they  have 
been  adjud^red  to  the  true  owner,  where  the  state 
statute  provides  for  the  protection  of  his  rights 
by  the  appointoient  of  appraisers  after  such 
Judgment  to  ascertain  the  value  of  improve- 
ments and  state  the  account. 

8.  Jurisdiction  hawin^^  attached  on  an 
ii^nnction  ag^ainst  the  execution  of  a 
nrrit  of  possession  in  favor  of  an  occupying 
claimant,  the  court  may  retain  the  cause  and  take 
and  state  accounts  which  are  necessary  to  a  tlnal 
decree. 

4.  In  a  enit  by  an  oecnpjring  claimant  to 
restrain  the  ezecnti«m  of  a  writ  of  poe- 
aeseiona  Federal  court  may  in  its  discretion 
refer  the  case  to  a  master  or  appoint  commis* 
sioners  instead  of  directing  the  marshal  to  sum- 
mon appraisers  in  accordance  with  the  state 
practice,  although  It  is  desirable  to  follow  a  state 
practice  as  near  as  may  be. 

6.  Statutes  prowidiny  that  the  value  of 
improvements  by  an  occupying  claim- 
ant in  good  faith  may  be  adjudged  to  be  a  lien 
on  the  land  and  that  he  may  retain  possession 
until  he  has  been  paid  the  value  thereof  are  valid. 

6.  Fiadnip  the  unilbrm  date  for  the  val- 
uation of  improvements  by  an  occupy- 
ing claimant  in  good  faith  as  the  date  of  the 
occupants  entry  upon  the  land  is  not  a  violation 


of  any  constitutional  right  of  the  owner  of  tht* 
fee. 
7«  Anloccupyin^  claimant  in  yood  Ikith 
and  the  owner  of  the  fee  should  be  re- 
yarded  in  e  fltoct  as  tenants  in  common 
in  proportion  to  the  value  of  their  respective  in- 
terests with  the  sole  right  of  possession  in  the  oc- 
cupant so  long  as  the  Joint  tenancy  continues 
where  the  owner  docs  not  pay  for  the  improve- 
ments and  the  occupant  does  not  pay  for  the  land 
as  is  required  by  statute,  and  the  statute  does  not 
provide  for  such  a  contingency. 

8«  A  sale  of  the  property  and  a  distri- 
bution of  the  proceeds  according  to  the 
rights  of  the  parties  may  be  decreed  In  an  equity 
case  between  an  occupjring  claimant  and  the 
owner  of  the  fee  where  by  the  failure  of  each  to 
pay  to  the  other  the  value  of  his  interest  in  the 
property  they  have  become  cotenants. 

(September  20, 1802.) 

APPEAL  b^  complainants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska  attaching  conditions 
to  a  decree  in  their  favor  in  a  proceeding 
brought  to  restrain  the  execution  of  a  writ  of 
possession  for  certain  premises  upon  which 
they  bad  made  improvements  while  in  posses- 
sion until  those  improvements  have  been  paid 
for.     Reversed. 

Before    Caldwell    and     Sanborn,     Circuit 
Judges,  and  Shiras,  District  Judge, 

Statement  by  Caldwell*  Circuit  Judge- 
In  1884,  Rowena  Young  brought  suit  in 
ejectment  in  the  circuit  court  of  tlie  United 


in  favor  of  any  person  havinir  possession  and  legal 
title  may  be  maintained  in  a  Federal  court  if  It  has 
Jurisdiction  of  the  parties.  Land  &  River  Imp.  Co. 
▼.  Bardon,  4ft  Fed.  Kep.  706. 

And  a  similar  extension  of  the  same  remedy  to 
persons  out  of  possession  has  been  in  several  cases 
held  enforceable  by  Federal  courts  where  the  de- 
fendant is  not  in  possession  claiming  adversely. 
Holland  v.  Challen  and  Reynolds  v.  First  Nat. 
Bank  of  Crawfordsvllle,  sum'CL;  Southern  Pac.  R. 
Co.  V.  Stanley,  40  Fed.  Rep.  288;  Grand  Rapids  &  I. 
B.  Co.  V.  Sparrow  <Hich.)  1  L.  R.  A.  480, 36  Fed.  Rep. 
2ia  But  see  Whitehead  v.  Shattuck  and  United 
States  V.  Wilson,  infra. 

Likewise  a  suit  to  restore  the  record  title  where 
the  records  of  real  estate  have  been  destroyed  by 
lire,  which  is  a  remedy  created  by  state  statute, 
being*  essentially  a  cause  of  equitable  cognizance 
can  be  maintained  in  a  Federal  court  which  has 
Jurisdiction  of  the  case  otherwise.  Gormley  v. 
Chirk,  supra. 

The  right  under  a  state  statute  to  remove  a  cloud 
on  title  consisting  of  a  lien  which  may  result  in  a 
sale  and  a  deed  may  be  enforced  in  a  Federal  court 
if  it  has  Jurisdiction  of  the  cane  otherwise.  Chap- 
man T.  Brewer,  114  V,  S.  L58, 229  L.  ed.  83. 

The  power  of  a  court  of  equity  under  a  state 
statute  to  set  aside  a  will  obtained  by  fraud  and  un- 
due influence  or  a  forged  will  and  any  probate  ob- 
tained ty  fraud,  concealment,  or  perjury  is  said  in 
Kieley  v.  McGIyxin,  sujn-a^  to  be  probably  a  case  in 
which  an  enlargement  of  equitable  rights  is  cre- 
ated which  may  be  administered  by  Federal  courts 
as  well  as  by  those  of  the  state. 

And  in  Gaines  v.  Fuentes,  93  U.  S.  10,  28  L.  ed. 
SU.  it  is  held  that  a  suit  authorized  by  state  prac- 
tice to  annul  a  will  alleged  to  be  void  and  to  limit 
the  operatiou  of  a  decree  admitting  it  to  probate 
may  be  maintained  in  a  proper  case  in  a  Federal 
court 
18  L.  R.  A. 


An  injunction  against  the  collection  of  a  tax  in 
accordance  with  state  practice  may  be  granted  in 
a  proper  case  by  a  Federal  court,  as  the  proceed* 
ing  is  equitable  in  its  nature.  Cummings  v.  Mer- 
chants Nat.  Bank,  101  (J.  S.  153,  25  L.  ed.  903. 

A  suit  in  equity  to  enforce  an  assessment  against 
abutting  property  for  a  street  improvement  which 
iB  authorized  by  state  statute  may  be  maintained 
where  there  is  Jurisdiction  on  account  of  citizen- 
ship in  a  Federal  court  as  such  a  case  is  in  its  nat- 
ure appropriate  for  chancery.  Fitch  v.  Creighton, 
66  U.  S.  24  How.  169, 16  L.  ed.  596. 

The  right  of  a  creditor  to  ask  for  a  receiver  of  the 
estate  of  an  insolvent  trader  after  default  in  pay- 
ment being  given  by  state  statute  without  the  ex- 
istence of  any  lien  may  be  enforced  by  a  Federal 
court  which  has  Jurisdiction  of  the  case.  Feoh- 
heimor  v.  Baum  (Ga.)  2  L.  R.  A.  163, 37  Fed.  Rep. 
167.  , 

The  statutory  right  to  a  supplementary  proceed- 
ing in  a  state  court  to  enforce  a  Judgment  extends 
to  the  enforcement  in  a  Federal  court  of  a  money 
decree  in  an  equitable  suit.  Rage  v.  St.  Paul,  S.  & 
T.  F.  R.  Co.  47  Fed.  Rep.  3. 

In  the  absence  of  a  rule  of  the  Supreme  Court  of 
the  United  States  authorizing  such  practice  a  lower 
Federal  court  cannot  make  a  decree  in  a  foreclos- 
ure suit  that  the  mortgagor  pay  the  deficiency  re- 
maining after  sale  of  the  premises.  Noonan  v. 
Braley,  67  C.  S.  2  Black,  499,  17  L.  ed.  278;  Orchard 
v.  Hughes,  68  U.  S.  1  Wall.  78, 17  L.  ed.  660. 

Such  rule  has  since  been  supplied.  See  rule  of 
April  18, 1864:  Equity  Rule  92,  20  L.  ed.  919. 

LimUatUm  of  to  enlaroemer^  of  e4/uity  poiver». 

Where  the  defendant  is  in  possession  claiming 
adversely  an  action  against  him  is  in  effect  an  ac- 
tion of  ejectment,  and  although  a  state  statute  au- 
thorizes such  suit  to  be  brought  in  a  court  of  eq- 
uity no  Jurisdiction  of  such  suit  can  be  had  hy  a 
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States  for  the  district  of  Nebraska  against 
Harriet  Leigbton  and  Charles  M.  Leigbtoo 
for  the  land  which  gave  rise  to  this  suit.  On 
the  trial  of  the  ejectment  siiit  the  land  was 
adjudged  to  belong  to  the  plaintiff  in  that 
suit.  The  defendants  were  bona  fide  occu- 
pants and  claimants  of  the  land,  and  entitled 
to  the  rights  secured  to  such  occupants  by  the 
Occupying  Claimant's  Law  of  that  state. 

In  answer  to  an  inquiry  submitted  to  them 
by  the  court,  at  the  request  of  the  parties,  the 
jury  in  the  ejectment  suit  returned  a  special 
finding  to  the  effect  that  the  land  was  wortli 
$6,000  without  the  improvements,  and  that 
the  improvements  were  worth  $11,000.  The 
statutory  mode  of  proceeding  to  ascertain  the 
value  01  the  land  and  the  improvements  was 
not  observed,  and  the  special  finding  returned 
by  the  jury  was  not  made  the  basis  of  any 
order  or  judgment  of  the  court  in  the  case. 
On  the  17th  day  of  December,  1888,  judg- 
ment was  entered  in  favor  of  the  plaintiff  for 
the  recovery  of  the  land.  See  37  Fed.  Rep. 
46.  In  this  state  of  the  record,  the  plaintiff 
in  that  suit,  on  the  19th  day  of  March,  1889, 
without  paying  or  tendering  to  the  defend- 
ants the  value  of  their  improvements,  caused 
a  writ  of  possession  to  issue  on  the  judgment 
in  ejectment,  and  the  marshal  was  about  to 
Dut  the  defendants  out  of  possession  of  the 
land,  when  they  filed  the  present  bill  against 
the  plaintiff  in  the  ejectment  suit  and  the 
marshal,  setting  up  the  foregoing  facts,  and 
their  rights  as  occupying  claimants,  and 
praying  that  the  execution  of  the  writ  of  pos- 
session be  enioined  until  the  complainants 
had  been  paid  the  value  of  their  improve- 
ments on  the  land.  The  injunction  was 
granted. 

The  defendant  answered  the  bill,  admitted 


the  special  finding  of  the  jury  in  the  eject- 
ment suit,  but  denied  that  it  was  binding  on 
either  party  as  to  the  value  of  the  land  and 
improvements;  alleged  that  it  was  merely 
made  "^for  the  purpose  of  that  hearing,  and 
for  the  purpose  of  appeal,  if  necessary  \^  that 
the  land  was  worth  more,  and  the  improve- 
ments less,  than  was  stated  in  the  special 
finding ;  admitted  the  defendant  had  sued  out 
a  writ  of  possession  upon  the  judgment  in 
ejectment,  **and  that  this  defendant  desires 
possession  of  said  property,  or  that  the  said 
plaintiff  shall  proceed  according  to  law  tr> 
have  the  value  of  said  property  fixed,  and 
duly  tender  to  this  defendant  the  value  of 
saia  property." 

The  cause  was  heard  on  the  bill,  answer, 
and  replication  before  Mr.  Jtrntief  Brewer, 
then  circuit  jud^e,  and  it  was  decreed  that 
the  special  verdict  did  not  estop  the  parties 
on  the  question  of  the  value  of  the  land  and 
improvements,  and  a  master  was  appointed, 
with  directions  to  ascertain  and  report  (1)  the 
value  of  the  lasting  and  valuable  improve- 
ments erected  on  the  land  by  the  complainants 
before  they  received  actual  notice  of  the  de- 
fendant's claim ;  (2)  the  net  annual  value  of 
the  rents  and  profits  received  by  the  com- 
plainants after  they  received  notice  of  the  de- 
fendant's title  by  service  of  process,  which 
amount  was  to  be  deducted  from  the  value  of 
the  improvements ;  (3)  the  value  of  the  land 
at  the  time  the  complainants  went  into  pos- 
session thereof,  or  when  they  commenced  to 
pay  taxes  thereon,  as  the  case  might  be.  On 
the  8th  of  November,  1890,  the  master  report- 
ed that  the  value  of  the  lasting  improve- 
ments put  upon  the  land  by  the  complainaiita 
prior  to  receiving  notice  of  the  defendant's 
claim  to  the  land  was  $10.868 ;  that  the  valuo 


Federal  court  in  equity.  Whitehead  v.  Shattuok, 
188  U.  8. 14A,  84  L.  ed.  878;  United  States  v.  Wilson, 
118  0.  8. 88,80  L.ed.  110. 

The  constitutional  ri^bt  of  parties  to  a  trial  by 
jury  in  action  at  law  in  a  Federal  court  cannot  be 
defeated  by  any  state  statute  enlarging  equitable 
remedies.  Whitehead  v.  Shattuck,  supra:  Scott  v. 
Neely,  140  U.  8, 108,  86  L.  ed.  358. 

A  suit  in  equity  to  subject  property  of  defendant 
to  the  payment  of  a  debt  before  proceedings  at  law 
to  establish  or  enforce  it  cannot  be  maintained  in 
a  Federal  court  althoufirh  such  a  remedy  is  created 
by  state  statutes.    8cott  v.  Neely,  nipra. 

Legral  and  equitable  claims  cadtaot  be  blended 
together  in  one  suit  in  a  Federal  court  although  it 
may  be  done  under  state  practice  by  virtue  of  a 
statute.  Ibid.;  Bennett  v.  Butterworth,  S2  V.  8. 11 
How.  660, 13  L.  ed.  850. 

A  suit  which  is  merely  for  an  account  without 
any  other  ground  of  equitable  Jurisdiction  cannot 
be  maintained  in  equity  in  a  Federal  court  al- 
though it  is  authorized  by  state  statute  on  the 
ground  that  the  nature  of  the  account  is  such  that 
it  cannot  be  conveniently  and  properly  adjusted 
and  settled  in  an  action  at  law.  Hunton  v.  Equi- 
table Assur.  Soc.  46  Fed.  Rep.  661. 

A  remedy  by  injunction  authorized  by  state  stat- 
ute cannot  be  enforced  in  a  Federal  court  where 
there  is  an  adequate  remedy  at  law  and  the  essen- 
tial character  of  the  remedy  does  not  come  within 
any  i^cognized  head  of  equitable  Jurisdiction. 
This  rule  applies  to  an  injunction  against  the  sale 
of  a  vessel  on  execution.  Van  Nordcn  v.  Morton, 
«9  U.  S.  378,  25  L.  ed.  453. 

18  L,  K.  A. 


An  equity  suit  to  enforce  the  collection  of  drafts 
which  is  in  its  nature  nothing  but  an  ordinary  ac- 
tion at  law  cannot  be  maintained  in  a  Federal  court 
although  it  conforms  to  practice  under  the  state 
statutes.  Thompson  v.  Central  Ohio  River  R.  Co. 
78  U.  8. 6  Wall.  134, 18  L.  ed.  765. 

A  married  woman  cannot  bring  a  suit  in  equity  in 
her  own  name  without  a  next  friend  In  a  Federal 
court,  although  she  is  allowed  to  sue  alone  by  state 
statute.    Wills  v.  Pauly,  51  Fed.  Rep.  257. 

Ejctending  leQcd  remedies. 

The  practice  of  courts  of  law  under  state  stat- 
utes to  go  beyond  the  old-fashioned  writ  of  error 
ct/ram  vobis.  In  administering  summary  relief 
against  their  own  Judgments  after  the  term  at 
which  they  were  rendered  tending  in  this  respect 
to  the  practice  in  equity  cannot  be  followed  by 
Federal  courts.  Bronson  v.  (jchulten,  104  U.  8.  410« 
26  L.  ed.  707. 

The  attachment  law  of  a  state  may  be  enforced 
by  a  Federal  court  sitting  in  the  state  by  virtue  of 
U.  8.  Rev.  Stat.,  1 015,  expressly  giving  the  plaintiff 
in  a  common -law  cause  similar  remedies  by  at- 
tachment or  other  process  against  the  defendant^ 
property  as  those  provided  by  the  state  law. 
Brooks  v.  Fry,  45  Fed.  Rep.  776, 

State  statutes  regulating  proceedings  on  injunc- 
tions and  giving  them  certain  effects  in  courts  of 
law  are  of  no  force  in  relation  to  the  courts  of  the 
United  States.  Boyle  v.  Zacharie,  31  U.  8.  6  Pet. 
648,  8  L.  ed.  582. 

A  specific  lion  on  property  eonveyed  to  secure  a 
debt  cannot  be  defined  and  enforced  by  a  Federal 
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of  the  rents  since  the  service  of  the  process 
in  ejectment  was  $180,  leaving  $10, 188  as  the 
net  value  of  the  improvements  after  deduct- 
ing the  rents;  that  the  value  of  the  land  at 
the  time  the  complainants  became  the  actual 
occupants  thereof,  which  was  on  the  28th  day 
of  April,  1881,  was  $1,800.  The  order  of 
reference  to  the  master  embraced  only  these 
matters,  but  the  parties  stipulated  that  the 
master  might  report  the  value  of  the  land 
without  improvements  at  different  dates, 
which  he  did  as  follows :  The  value  of  the 
land  March  12,  1886,  the  date  of  the  verdict 
in  the  ejectment  suit,  was  $2,000;  12th  of 
December,  1888,  the  date  of  the  judgment  in 
the  suit,  $4,500 ;  27th  of  December,  1889,  the 
date  of  the  order  of  reference  to  the  master, 
$5,000;  and  at  the  date  of  the  master's  re- 
port, 8th  of  November,  1890,  $5,500.  No  ex- 
ceptions were  filed  to  the  master's  report.  J. 
H.  McMurtry,  having  purchased  the  land 
from  Rowena  Young,  was,  upon  his  own 
motion,  substituted  as  defendant.  The  court 
below  decreed  ''that  the  defendant  has  the 
right  to  elect  whether  he  will  take  the  value 
of  the  land  or  shall  pay  for  the  improve- 
ments; and,  the  defendant  having  fifed  in 
oourt  his  election  to  take  the  value  of  the 
land,  and  tendered  his  deed  therefor,  and 
placed  the  same  in  the  hands  of  the  clerk  of 
this  court  for  future  delivery,  it  is  therefore 
considered  and  adjudged  that,  unless  said 
plaintiff  within  ninety  days  pay  to  said  de- 
fendant the  sum  of  five  thousand  five  hun- 
dred dollars,  with  interest  from  the  date  of 
the  master's  report,  November  8,  1890,  at 
seven  per  cent  per  annum,  this  injunction 
shall  s^nd  dissolved,  and  this  cause  be  dis- 
missed, at  plaintiff's  costs.''  From  this  de- 
cree the  complainant  appealed. 

The  sections  of  tlic  Nebraska  statute  most 


I  material  to  the  consideration  of  the  case  read 
as  follows: 

''4386.  If  upon  the  final  hearing  there 
shall  be  found  a  balance  in  favor  of  the  oc- 
cupant or  unsuccessful  claimants,  the  person 
proving  the  better  title  may  either  demand 
of  the  occupant  or  claimant  the  value  of  the 
real  estate  without  improvements,  as  shown 
by  the  appraisement,  and  tender  a  general 
warranty  deed  for  the  real  estate  in  question 
to  such  occupant  or  claimant,  or  he  may  pay 
into  court  the  balance  so  found  due  such  oc- 
cupant or  claimant  within  such  time  as  the 
court  shall  allow  in  its  final  decree. 

"4887.  If  the  successful  claimant  shall 
elect  to  pay,  and  does  pay,  to  the  occupant 
or  claimant  the  balance  found  due  him  on  the 
final  hearing  within  such  time  as  the  court 
shall  direct,  then  a  writ  of  possession  shall 
be  issued  in  his  favor  against  such  occupant, 
or  decree  shall  be  entered  against  such  un- 
successful claimant,  as  the  case  may  require. 

"4388.  If  the  successful  claimant  shall 
elect  to  receive  the  value  of  the  real  estate 
without  improvements,  to  be  paid  by  the  oc- 
cupants or  claimant  within  such  time  as  the 
court  shall  direct,  and  shall  tender  a  general 
warranty  deed  for  such  real  estate  to  the  oc- 
cu|)ant  or  claimant,  and  such  occupant  or 
claimant  shall  refuse  or  neglect  to  pay  said 
sum  of  money  to  the  successful  claimant 
within  the  time  allowed  by  the  court  for  that 
purpose,  then  such  successful  claimant  shall 
deposit  with  the  clerk  of  the  court  the  amount 
found*  due  the  occupant  or  claimant,  and 
thereupon  a  writ  of  possession  shall  be  issued 
in  favor  of  such  successful  claimant  or  de- 
cree shall  be  entered  in  his  favor,  as  the  tase 
shall  require. 

"4389.  The  occupant  or  claimant  shall  in 
no  case  be  evicted  from  the  possession,  or  de- 


•court  in  a  suit  at  law  for  the  debt,  althoufrh  this 
practice  may  be  authorized  by  state  statute  as  the 
remedy  is  essentially  equitable.  American  Free- 
hold L.  &  H.  Co.  v.  Thomas  (Oa.)  12  L.  R.  A.  681; 
Alexander  v.  Mortfiragre  Co.  of  Scotland,  47  Fed. 
Rep.  131;  New  England  Morti?.  Secur.  Co.  v.  Gay, 
33  Fed.  Rep.  636. 


c/ 


Limiting  eqiHtahle  juriadUstion. 

The  equitable  Jurisdiction  of  a  Federal  court  can- 
not be  limited  or  restrained  by  state  legislation. 
Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.  120  U.  8. 130,  80 
L.  ed.  668:  Payne  v.  Hook,  74  U.  S.  7  Wall.  425, 19  L. 
ed.  360;  Barber  v.  Barber,  62  U.  R.  31  How.  582, 16  L. 
•ed.  326;  Hartford  F.  Ins.  Co.  v.  Bonner  Mercantile 
Co.  (Mont.)  11  L.  R.  A.  633,  44  Fed.  Rep.  151;  Mc- 
Conihay  v.- Wright,  121  U.  S.  201,  30  L.  ed.  933. 

The  equity  Jurisdiction  of  a  Federal  court  may 
extend  to  a  suit  for  the  disclosure  and  distribution 
of  assets  held  by  an  executor  de  son  tort  although 
such  suit  could  not  be  maintained  in  the  state 
-courts  for  the  reason  that  a  complete  remedy  was 
afforded  by  the  probate  system  of  the  state.  Rich 
V.  Bray  (Mo.j  3  L.  R.  A.  235,  37  Fed.  Rep.  278. 

The  denial  to  equity  courts  in  the  state  of  Jurlsdic- . 
tion  of  a  bill  for  relief  against  fraud  of  an  adminis- 
trator and  to  compel  him  to  make  a  true  account 
and  pay  over  what  is  justly  due  to  a  distributee 
does  not  defeat  the  Jurisdiction  of  a  Federal  court 
in  such  a  case.    Payne  v.  Hook,  8ujfra. 

The  enforcement  of  a  mechanics^  lien  being  es- 
sentially equitable  in  its  nature,  the  Jurisdiction  of 
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a  Federal  court  in  such  a  case  to  maintain  such 
suit  is  not  defeated  by  a  state  law  giving  Jurisdic- 
tion of  such  suits  to  courts  o{  law.  De  La  Vergne 
Ref ri^rerating  Mach.  Co.  v.  Montgomery  Brew.  Co. 
46  Fed.  Rep.  829. 

A  suit  in -equity  to  set  aside  an  award  of  arbitra- 
tors brought  in  a  Federal  court  is  not  defeated  by 
a  state  statute  providing  a  remedy  at  law  to  vacate 
such  awards.  Hartford  F.  Ins.  Co.  v.  Bonner  Mer- 
cantile Co.  supra. 

The  power  of  an  equitable  court  to  grant  the 
right  of  discovery  in  equity  cannot  be  defeated  by 
state  statutea  enlarging  the  power  of  witnesses  to 
testify.    Smythe  v.  Henry,  41  Fed.  Rep.  705. 

The  fact  that  an  action  of  ejectment  is  author-? 
ized  by  state  statute  against  one  claiming  title  to 
or  interest  in  land  although  not  in  possession  does 
jiot  defeat  the  Jurisdiction  of  a  Federal  court  in  a 
suit  to  quiet  title.    McConihay  v.  Wright,  supra, 

A  state  Statute  of  Limitations  which  begins  to 
run  against  a  right  of  action  for  relief  against 
fraud  although  the  fraud  has  not  been  discovered 
cannot  defeat  the  Jurisdiction  of  a  Federal  court  to 
grant  such  reUef  according  to  the  ordinary  rules 
of  equity.  Kirby  v.  Lake  Shore  &  M.  1^.  R.  Co.  120 
U.  S.  130,80L.  ed.669. 

The  adequate  remedy  at  law  which  is  the  test  of 
the  equitable  Jurisdiction  of  Federal  courts  is  tliat 
which  existed  when  the  Judiciary  Act  of  1780  was 
adopted  unless  subsequently  changed  by  Act  of 
Congress.    McConihay  v.  Wright,  aupra, 
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privcHl  of  his  right  in  the  premises,  except 
as  provided  in  the  two  preceding  sections ; 
and.  in  case  the  successful  claimant  shall 
neglect  to  elect  to  take  said  real  estate  with 
improvements,  or  to  convey  the  same  to  the 
occupant  or  claimant  within  such  time  as  the 
court  shall  direct,  then  decree  shall  be 
entered  in  favor  of  the  occupant  or  claimant 
upon  his  paying  into  the  court  the  value  of 
the  real  estate  without  improvement.  Such 
decree  shall  have  the  effect  to  transfer  and 
convey  to  such  occupant  or  claimant  the  title 
and  rights  of  the  successful  claimant." 
Cobbey.  Consol.  Stat.  Neb.  1891,  chap.  47, 
^^  4386-4389,  pp.  933,  934. 

Jfeun,  N.  S.  H&rwood,  John  H.  Ames* 
and  T.  M.  Marqueit,  for  appellants: 

The  enactment  of  1807  by  the  commonwealth 
of  Massachusetts,  which  remains  in  force  sub- 
stantially unchanged,  is  very  nearly  like  the 
present  statute  of  Nebraska. 

The  validity  and  construction  of  this  statute 
were  drawn  m  question  in  Jones  y.  Carter,  12 
Mass.  818,  and  the  validitv  was  sustained. 

The  statute  has  since  \)een  frequently  con- 
strued and  enforced  by  the  courts  of  Massa- 
chusetts, and  its  validity  has  not,  to  our  knowl- 
edge, been  disputed. 

See  Wales  v.  Coffin,  105  Mass.  328;  2  Story, 
Eq.  par.  1237. 

The  validity  of  the  Michigan  statute  was 
drawn  in  question  in  Guild  v.  Kidd,  48  Mich. 
307,  and  upheld.  See  also  Boss  y.  Irving,  14 
ni.  171;  Claypoole  v.  King,  21  Kan.  612;  Pac- 
qnetU  y.  Pickness,  19  Wis.  219. 

The  statute  is  to  be  so  construed  whenever  a 
case  comes  within  its  letter,  that  the  person  re- 
ceiving the  benefits  and  advantages  of  improve- 
ments shall  make  compensation. 

Datis  V.  Powell,  13  Ohio,  308;  Longworth  v. 
Wolftngton,  6  Ohio,  10. 

Plaintiff  is  entitled  to  full  value  of  all  the 
improvements  and  ameliorations  which  he  has 
made  upon  the  estate  to  the  extent  of  the  ad- 
ditional value  which  they  have  conferred  upon 
the  land. 

Bright  v.  Boyd,  2  Storv,  605. 

The  Supreme  Court  of  the  United  States  has 
never  held  a  law  similar  to  ours  unconstitu- 
tional, but,  on  the  contrary,  has  repeatedly 
recognized  the  validity  of  such  statutes,  and 
also  held  that  it  was  a  matter  exclusively  with- 
in the  jurisdiction  of  the  state  courts. 

Miles  V.  Caldwell,  69  U.  S.  2  Wall.  44, 17  L. 
.ed.  758;  New  Orleans  v.  Oaines,  82  U.  S.  15 
Wall.  630.  21  L.  ed.  28.  See  also  Orimoold  v. 
Bragg,  18  Blatchf.  202;  Withington  v.  Corey,  2 
N.  H.  115;  Whitney  v.  Bichardson,  31  Vt.  300; 
Armstrong  v.  Jackson,  1  Blackf.  374;  McCoy  y, 
Orandy,  8  Ohio  St.  463:  Boss  v.  Irnng,  14  111. 
171;  Childs  v.  Shotoer,  18  Iowa,  261. 

The  Nebraska  Act  of  1883  came  before  the 
Supreme  Court  of  Nebraska  in  Page  v.  Davis, 
26  Neb.  675.  in  which  case  the  court  plainly 
recognizes  the  validity  of  the  statute. 

See  also  Shuman  v.  Willetts,  19  Neb.  705;  Al- 
bee  V.  Map,  2  Paine,  C.  C.  74. 

Bank  of  Hamilton  v.  Dudley,  27  U.  S.  2  Pet. 
491,  7  L.  ed.  496,  determined  the  correct  prac- 
tice in  cases  of  this  kind. 

Mr.  Joseph  R.  Webster,  for  appellees: 

Under  the  Occupying  Claimant's  Law,  upon 
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a  fair  construction,  the  occupying  claimant 
cannot  require  the  successful  claimant  to  pay 
for  the  improvements  if  he  elect  to  accept  the 
value  of  the  land  and  make  a  conveyance. 

Stephens  v.  Ballon,  25  Kan.  618. 

If  the  vTTongdoer  can  compel  the  unwilling 
owner  to  purchase  the  improvements  or  to 
abandon  his  property,  then  the  Act  is  uncon- 
stitutional in  that  it  passes  the  bounds  of  legal 
or  ec^uJtable  interference  with  the  dominion 
and  right  of  the  owner,  and  by  denying  him 
remedy  to  recover  his  property  in  effect  de'- 
prives  him  of  his  property  without  process  of 
law  by  depriving  him  of  remedy. 

Green  v.  Biddle,  21  U.  S.  8  Wheat.  1,  5  L. 
ed.  547;  McCoy  v.  Grandy,  8  Ohio  St.  466; 
Nelson  V.  Allen,  1  Yerg.  382;  Childs  v.  Shower, 
18  Iowa,  267;  Beam  v.  Camp,  18  Tex.  545. 

If  these  provisions  are  objectionable  on  con- 
stitutional grounds,  then  the  former  Act  is  still 
in  force,  as  the  present  Act  is  a  mere  re-enact- 
ment of  the  former  Act  (with  these  changes), 
and  the  present  Act  is  a  mere  continuation  of 
the  original  Act  of  1873,  as  is  held  by  the  su- 
preme court  of  Nebraska  in  similar  cases  and 
by  other  courts. 

StaU  V.  McCoU,  9  Neb.  204;  Be  HaU,  10  Neb. 
538;  Fullerton  v.  Sfning,  3  Wis.  671;  Wright 
V.  Oakley,  5  Met.  406;  Erie  Academy  Trustees 
V.  Erie,  31  Pa.  517. 

As  appellant  has  not  sought  remedy  under 
the  law  of  occupying  claimants  but  brin^ 
original  bill  without  tender  of  equity  to  enjoin 
appellee  from  obtaining  possession  of  his  own 
property,  the  dismissal  of  the  bill  must  be  af- 
firmed. 

The  proceedings  can  be  instituted  only  by 
the  occupant;  the  proceedings  are  bj^pplica- 
tion  in  the  original  suit  (an  action  at  law  in 
ejectment)  and  not  by  bill  in  equity  or  yet  any 
original  action;  the  time  is  to  be  iromediatelv 
after  overruling  of  motion  for  new  trial,  or  fil- 
ing of  mandate  from  supreme  court. 

Page  v.  Davis,  26  Neb.  671;  Burlington  & 
M.  B,  Co,  V.  Dobson,  17  Neb.  457. 

Equity  having  obtained  jurisdiction  by  com- 
plainant's bill,  if  the  decree  is  not  affirmed  to 
its  whole  extent  and  the  decree  dismissing  the 
bill  affirmed,  then  equity  will  retain  jurisdic- 
tion to  do  complete  justice  and  modify  the  de- 
cree by  making  sale  of  the  property  and  dis- 
tribute the  proceeds  to  the  parties,  according 
to  their  respective  priorities  and  interests. 

Stephens  v.  Ballou,  27  Kan.  594.        , ,., 

Caldwell,  Circuit  Jud/^e,  delivered  the 
opinion  of  the  court : 

It  is  objected  by  the  appellees  that  the 
mode  of  proceeding  adopted  by  the  com- 
plainants does  not  conform  to  the  require- 
ments of  the  Occupying  Claimant's  Law,  and 
that  the  suit  was  brought  out  of  time.  Where 
a  state  statute  creates  a  right  and  prescribes 
a  mode  of  proceeding  to  enforce  it  in  the 
state  courts,  the  courts  of  the  United  States, 
in  that  state,  will  enforce  the  right,  but  not 
always  in  the  mode  prescribed  for  enforcing 
it  in  the  state  courts.  The  state  courts  may 
be  authorized  to  enforce  an  equitable  right  by 
an  action  at  law,  or  a  legal  demand  by  a 
suit  in  equity,  or  to  confound  the  two  juris- 
dictions in  the  same  suit.  But  in  the  courts 
of  the  United  States  the  distinction  between 
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legal  and  equitable  ri/i:hts  and  modes  of  pro- 
ceeding must  be  observed.     Those  courts  wil  1 
enforoe  the  ri^ht  by  the  appropriate  remedy, 
having  regard   to  these   distinctions.     The 
Nebraska  statute  does  not  contemplate  any 
proceeding  to  establish  the  occupant's  claim 
for  the  improvements  until  after  Anal  judg- 
ment has  been  rendered  in  favor  of  the  plain- 
tiff in  the  ejectment  suit.     Any  time  after 
that,  and  while  the  occupant  remains  in  pos- 
session, he  may  secure  the  beneflt«  of  the 
statute  by  applying  to  the  court  for  the  ap- 
pointment of  three  appraisers,  who  are  to  as- 
sess the  value  of  the  land  at  the  time  the  oc- 
cupant went  into  possession,  and  the  value 
of  the  valuable  and  lasting  improvements 
erected  thereon  by  the  occupant  prior  to  the 
time  he  received  actual  notice  of  the  owner's 
claim,  and  to  take  and  state  an  account  of 
the  rents  and  profits  of  the  land  received  by 
the  occupant    after  he    had    notice   of  tho 
owner's  title  by  the  service  of  process.     The 
title  to  the  land  is  no  longer  in  controversy. 
That  issue  has  been  tried  to  a  j  ury.     What  re- 
niain%  to  be  done  is  to  ascertain  the  value  of 
the  land  and  improvements,  and  take  an  ac- 
count of  the  rents  and  profits  as  a  basis  for 
a  decree.     If  these  matters  are  solely  cogniz- 
able at  common  law,  then,  as  they  exceed 
$30  in  value,  they  must,  under  article  7  of 
the  Amendments  *to  the  Constitution  of  the 
United  States,  be  submitted  to  a  jury.     But 
they  are  not,  and  never  were,  exclusively 
cognizable  at  common  law.     The  mode  of 
procedure  prescribed  by  the  statute  which 
creates  the  right  dispenses  with  a  jury,  and 
conforms   very    nearly    to    the   established 
chancery  practice.     That  the  bill  for  injunc- 
tion   was    well    brought    is    indisputable. 
Whether  the  injunction  should  stand,  and 
what  decree  should  be  rendered  in  the  cause, 
depended  upon  the  takiug  and  stating  of 
several  accounts.     The  jurisdiction  having 
attached  on  the  injunction,  the  court  will 
retain  the  cause,  and  take  and  state  the  ac- 
counts necessary  to  a  final  decree.     Obei'  v. 
GaUagher,  93  U.  S.  199,  28  L.  ed.  829 ;  Mc- 
Murray  v.    Van  Gilder,    56  Iowa,    605.     It 
would  be  no  objection  to  the  exercise  of  this 
jurisdiction  if  it  called  for  adjudication  upon 
purely  legal  rights,   and  conferred  purely 
legal  remedies,  for,  where  the  controversy  is 
one  in  which  a  court  of  equity  only  can  af- 
ford the  relief  prayed  for,  its  jurisdiction 
is  unaffected  by  the  character  of  the  ques- 
tions involved.     Prete/^    v.    Marwell   Ijand 
Grant  Co.  50  Fed.  Rep.  674,  4  U.  8.  App. 
326;  Holland  v.  Challen,  110  U.  8.  15,  28  L. 
ed.  52. 

Courts  of  equity  always  had  concurrent 
jurisdiction  with  courts  o^  law  in  matters  of 
account,  where  they  were  too  complex  for 
a  jury  to  deal  with  them  understandingly,  or 
where,  as  in  this  case,  the  stating  the  ac- 
count is  in  aid  of  an  equity  or  right  not  ade- 
quately available  at  law.  In  the  course  of 
the  proceeding,  orders  and  decrees  have  to  be 
passed,  which,  if  not  within  the  exclusive 
competency  of  a  court  of  chancery,  are  un- 
doubtedly within  its  jurisdiction.  It  is  ob- 
vious that  the  flexible  forms  and  modes  of 
proceeding  of  a  court  of  equity  are  much 
better  adapted  to  the  execution  of  the  law 
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than  is  the  machinery  of  a  common- law  court. 
This  was  decided  by  the  Supreme  Court  of 
the  United  States  more  than  sixty  years  ago 
in  a  similar  case.  Bank  of  Hamilton  v. 
Dudley,  27  U.  8.  2  Pet.  491,  7  L.  ed.  496. 
""  It  is  not  enough  that  there  is  a  remedy  at 
law ;  it  must  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  as  efficient  to 
the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity. "  Boyce  v. 
Grundy,  28  U.  8.  3  Pet.  215,  7  L.  ed.  657 ; 
OelHcks  V.  Spain,  82  U.  S.  15  Wall.  211, 
228,  21  L.  ed.  48,  44 ;  l^reUca  v.  Maxitell  Laud 
Grant  Co.  supra. 

The  case  lie  ins  one  of  equitable  cogni- 
zance, the  Federal  court,  siting  in  chancery, 
will  execute  the  law  by  the  customary  chan- 
cery methods  and  modes  of  proceeding,  and, 
if  tliey  are  not  adequate  to  the  purpose,  will 
devise  methods  that  are.  The  equity  prac- 
tice in  the  courts  of  the  United  States  is  not 
regulated  by  the  state  statutes.  Neverthe- 
less, in  the  exercise  of  its  chancery  powers, 
the  court  below  might  have  conformed  to  the 
state  practice  by  directing  the  marshal  to 
summon  three  appraisers,  and  this  probably 
would  have  been  the  better  way,  as  it  is  de- 
sirable, when  a  court  of  the  United  States  is 
enforcing  a  right  created  by  state  statute,  to 
follow,  as  near  as  may  be,  the  practice  pre- 
scribed by  the  state  statute  for  the  enforce- 
ment of  the  right  secured  thereby.  But  it 
was  equally  within  the  discretion  of  the  court 
to  appoint  one  or  more  commissioners,  or  to 
refer  the  matter,  as  was  done,  to  a  master. 
The  appellants  brought  their  suit  in  apt 
time,  {Burlington  d-  M.  R.  Co.  v.  l)ob%on,  17 
Neb.  457:  Page  v.  DatiB,  26  Neb.  671.)  and 
in  the  proper  forum,  {Bank  of  Hamilton  v. 
Dudley,  ttupra.) 

^  It  is  now  too  late  to  question  the  constitu- 
tionality of  statutes  which  secure  to  occupy- 
ing claimants  compensation  for  their  im- 
provements. The  reasoning  by  which  they 
are  supported  as  J4isl  measures  of  public 
policy,  and  their  constitutional  validity 
maintained,  is  too  trite  to  require  or  justify 
repetition.  If  authority  can  ever  silence 
contention,  then  the  validity  of  the  Nebraska 
statute,  as  the  court  construes  it,  is  not  open 
to  debate.  For  a  list  of  the  cases,  see  Ghilds 
V.  Skoteer,  18  Iowa,  261.  269 :  Fee  v.  Cowdry, 
45  Ark.  410,  55  Am.  Rep.  560 ;  10  Am.  & 
Eng.  Encyclop.  Law,  tftle,  ImprorernentH. 
The  cases  cited  by  tlie  learned  counsel  for  the 
appellees  have  no  application  to  the  Nebraska 
statute.  In  Green  v.  Biddle,  21  U.  S.  8 
Wheat.  1,  5  L.  ed.  547,  an  early  statute  of 
Kentucky  on  the  subject  was  held  to  be  in 
conflict  with  the  terms  of  the  compact  be- 
tween Virginia  and  Kentucky  and  void  for 
that  reason.  Nothing  was  decided  affecting 
the  constitutionality  of  such  laws.  In  Mr- 
Coy  V.  Grandy,  3  Ohio  St.  468,  it  was  de- 
cided that  an  Act  which  gives  to  the  occu- 
pant the  first  option  to  take  pay  for  his 
improvements,  or  to  pay  for  the  land  and 
keep  it,  was  unconstitutional.  Under  the 
Nebraska  statute,  the  first  option  is  given  to 
the  owner  to  pay  for  the  improvements,  and 
keep  the  property.  And  the  complaint  of 
the  owner,  in  this  case,  is  not  that  the  stat- 
ute does  not  give  him  the  option  to  pay  for 
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the  improvemeDto  luid  keep  the  land, — for  it  \ 
is  oonoeded  that  the  statute  does  give  him 
that  right, — bat  the  complaint  is  that  it  does 
not  alw  give  him  a  further  option  to  compel 
the  occupant  to  bu^  the  land  at  its  appraised 
▼alue,  or  forfeit  his  possession  and  all  claim ' 
for  his  improvements.  In  bis  answers  he 
says  that  he  **  desires  .  .  .  tliat  the  said 
plaintiff  shall  proceed  according  to  law  to 
have  the  value  of  said  property  fixed,  and 
dulv  tender  to  this  defendant  the  value  of 
said  property,"  and  that  failing  so  to  do,  he 
be  dispossessed.  In  the  case  of  ChilcU  v. 
Sftawer,  supra,  a  statute  which  authorizes  a 
general  money  judgment  against  the  owner 
in  favor  of  the  occupant  for  the  value  of  the 
improvements,  and  a  general  execution  to 
enforce  its  action,  was  held  unconstitutional : 
but  under  the  Nebraska  statute  the  value  of 
the  improvements  is  simply  declared  to  be  a 
lien  on  the  land,  and  there  is  no  provision 
for  enforcing  it,  either  by  general  or  special 
execution.  Statutes  providing  that  the  value 
of  the  improvements  may  be  adjudged  to  be 
a  lien  on  the  land,  and  that  the  occupant  may 
retain  the  possession  until  he  has  been  paid 
the  value  of  the  improvements,  are  held 
Talid  everywhere.  Ibid.;  Fee  v.  Coitdry, 
supra;  ClaypooU  v.  King,  21  Kan.  612 ;  ^- 
phejis  V.  ^Mou^  27  Kan.  594 ;  Page  v.  Darts, 
Jtupra;  Dworak  v.  More,  25  Neb.  741 ;  Beard 
V.  Darui>y,  48  Ark.  183. 

In  Arkansas  the  land  is  not  valued,  but 
only  the  improvements, — the  value  of  which 
must  be  paid  by  the  owner  before  he  can  dis- 
possess the  occupant.  The  value  of  the  im- 
provements is  a  lien  on  the  land,  to  satisfy 
which  the  land  may  be  sold.  Mansf.  Dig. 
Ark.  chap.  55,  §§  2644,  2645.  This  statute, 
though  retrospective  in  its  operation,  has 
always  been  held  to  be  constitutional.  Fee 
V.  Cowry  and  Beard  v.  Dansby,  supra.  And 
in  some  states  the  failure  of  the  owner  to  pay 
the  assessed  value  of  the  improvements  upon 
the  land  within  the  time  fixed  by  the  statute 
or  the  order  of  the  court  operates  to  extin- 
guish his  right  of  property  in  the  land,  and 
vests  it  in  the  occupant.  Flyjin  v.  Ijemieux, 
46  Minn.  458;  Craig  v.  Dunn,  47  Minn.  59; 
Siump  V.  llomJiaek,  94  Mo.  26,  35. 

Complaint  is  made  of  the  clause  of  the  Act 
which  provides  that  the  land  shall  be  valued 
a.H  of  the  date  of  the  occupant's  entry.  It 
will  sometimes  occur  that  the  land  was  more 
valuable  at  the  date  of  the  occupant's  entry 
thtin  it  is  at  the  time  of  trial.  As  applied  to 
sufh  cases,  is  the  provision  obligatory?  And 
Ih  it  only  to  be  set  aside  when  it  would  ad- 
vantage the  owner  to  do  so?  The  question 
comes  to  this:  Has  the  owner  the  exclusive 
right  to  fix  the  date  for  the  valuation,  and  is 
this  a  right  guaranteed  to  him  by  the  Consti- 
tution of  the  state?  We  think  not,  and,  if 
not,  then  it  is  a  matter  of  practice  and  evi- 
rlence  resting  in  the  discretion  of  the  Legis- 
lature or  the  courts.  If  the  Legislature  does 
not  fix  the  date,  the  courts  must.  The  courts 
would  probably  differ  as  to  what  the  date 
should  be,  and  for  the  sake  of  uniformity, 
and  to  silence  contention,  it  was  a  wise  ex- 
ercise of  legislative  discretion  to  make  the 
rule  uniform.  The  objection  that  the  rule 
will  not  always  operate  equitably,  if  well 
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founded  in  fact,  cannot  affect  its  constitu- 
tional validity ;  bat  it  is  by  no  means  cer- 
tain that  the  rule  is  inequitable.  It  is  a 
familiar  rule  that  the  actual  possession  of 
land  is  notice  to  the  whole  world  of  the  oc- 
cupant's rights.  In  contemplation  of  law, 
the  owner  has  notice  of  the  occupant's  entry 
upon  the  land,  and  his  right  of  action  ac- 
crues at  that  time.  Having  this  notice,  he  is 
silent,  and  makes  no  claim.  His  moral  ob- 
ligation to  speak  is  great.  In  the  mean  time 
the  bona  fide  occupant,  who  purchased  and 
paid  for  the  land,  goes  forward,  and  makes 
valuable  improvements  upon  it  in  the  honest 
belief  that  he  owns  it.  The  owner  finally 
breaks  silence,  and  asserts  his  claim.  After 
obtaining  judgment  for  the  land,  he  declines 
to  pay  the  value  of  the  improvements  and 
keep  bis  land,  but  demands  of  the  occupant 
the  value  of  the  land.  Is  there  any  injustice 
in  saying  to  such  an  owner,  as  this  statute 
does  in  effect:  **You  were  silent  while  the 
occupant  in  ^ood  faith  was  improving  the 
land  and  adding  to  its  value,  and  if  you  now 
decline  to  pay  for  the  improvements,  made 
under  these  conditions,  you  must  be  content 
to  have  the  land  valued  as  of  the  date  you 
ought,  in  justice  and  fairness  to  the  occu- 
pant, to  have  made  known  your  claim.  *"  This 
is  but  applying  to  this  class  of  cases  a  prin- 
ciple as  old  as  jurisprudence  itself.  The 
equity  of  the  statute  finds  support  in  another 
view.  It  is  the  actual  occupants  of  the  lands 
of -the  country  who  lay  out  and  open  the  pub- 
lic roads,  build  the  school  houses,  and  erect 
and  support  churches ;  and  it  is  these  and 
such  like  public  improvements  that  are  the 
chief  factors  in  increasing  the  value  of  the 
lands.  As  a  rule,  those  who  recover  the 
lands  from  the  bona  fide  settlers  have  con- 
tributed nothing  towards  these  public  im- 
provements, and  have  done  nothing  to  add  to 
the  value  of  the  lands.  As  to  them,  the  in- 
crease in  value  from  these  and  such  like 
causes  is  an  unearned  increment.  But  with 
the  settlers  on  the  lands  it  is  otherwise. 
Their  time  and  money  have  been  expended  in 
making  and  maintaining  tliese  public  im- 
provements, which,  while  they  operate  to  in- 
crease the  value  of  the  lands,  add  nothing  to 
the  value  of  the  improvements  on  the  lands 
when  they  come  to  be  valueil  separately  from 
the  lands.  It  is  not  very  obvious,  therefor^, 
what  superior  equity  the  plaintiff  has  over 
the  occupant  to  the  increase  in  the  value  of 
the  land,  produced  by  the  money  and  labor 
of  the  occupant.  But  the  statute  is  impar- 
tial. It  fixes  as  a  uniform  date  for  the  valua- 
tion the  date  of  the  occupant's  entry  upon  the 
land,  without  regard  to  the  question  whether 
the  land  was  worth  more  or  less  at  that  time 
than  at  another.  In  its  practical  operation 
it  may  sometimes  make  for  the  occupant  and 
sometimes  for  the  owner,  but  it  probably 
comes  as  near  working  out  just  results  as  any 
other  fixed  general  rule  that  could  be  framed 
on  the  subject.  At  any  rate,  the  Legislature 
thought  so,  and  that  concludes  discussion. 

The  fact  must  not  be  overlooked  that  the 
improvements  are  valued  as  of  the  date  when 
they  are  least  valuable.  The  occupant  is  not 
entitled  to  their  costs,  nor  to  their  value  when 
new,  but  only  to  their  value  at  the  time  of 
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the  trial,  which  must  be  measured  bj  the 
benefits  wliich  the  owner  will  receive  from 
them  in  their  then  condition.  Story,  Eq. 
Jur.  §  799 ;  McMvrray  v.  Day,  70  Iowa,  671 ; 
Child*  V.  S/iau>er,  supra.  While  time  may  add 
to  the  value  of  the  land,  it  is  constantly  de- 
teriorating and  diminishing  the  value  of  the 
improvements. 

The  state  of  Nebraska  Ims  legislated  tw^ice 
on  Uie  subject  of  the  rights  of  occupying 
claimants.    The  first  Act  was  passed  in  1873. 
That  Act  provided  that  the  occupant  should 
not  be  thrown  out  of  possession  until  he  had 
been  paid  the  assessed  value  of  the  improve- 
ments, unless  he  refused,  upon  demand  of  the 
owner,    to  pay  the  appraised  value  of  the 
land.     Oen.  Stat.  Neb.  1878,  chap.  51,  g  1. 
The  owner  was  given  the  option  to  pay  the 
occupant  the  value  of  the  improvements  or  to 
sel  1  the  land  to  the  occupant  at  its  appraised 
value  at  the  date  of  the  judgment;  and,  if 
he  elected  to  sell,  and  the  occupant  declined 
to  pay  for  the  land  within  the  time  fixed  by 
the  court,  he  forfeited  his  possession  and  his 
improvements.    Id.  g  819.    In  practice  it, was 
found  this  Act  afforded  small   protection  to 
many  occupants.     As  a  rule,  the  settlers  who 
improved  the  lands  were  not  opulent.     They 
were  most  commonly  poor  men,  who  invested 
all  their  means  in  the  first  purchase  of  their 
lands  and  in  improving  them,  and  when  their 
titles  failed  they  were  without  the  means  to 
purchase  the  lands  a  second  time.     This  was 
the  plight  of  most  of  the  occupants  who  stood 
in  need  of  the  protection  afforded  by  an  oc- 
cupying claimant's  law,  but  under  this  Act 
then?  was  no  protection  for  them,  unless  the\^ 
had  money  enough  to  buv  the  land  a  second 
time,  and  at  its  increased  value.     This  they 
did  not  have,  and  as  a  result  of  their  poverty 
the  Act  confiscated  the  improvements  to  the 
use  of  the  successful  plaintiff  in  the  eject- 
ment suit.     This  was  the  state  of  the  law 
when   the  Act  of  February  28,    1883,    was 
passed.     That  Act  was  obviously  passed  for 
the  purpose  of  affording  to  the  occupant  a 
larger  measure  of  prot<»ction  than  ho  enjoyed 
uAder  the  Act  of  1878.     This  was  effected  by 
amending  the  statute  in  several   important 
particulars.     Under  the  Act  of  1873  the  land 
w}is  valued  as  of  the  date  of  the  judgment. 
By  the  Amendment  of  1883  it  is  valued  as  of 
the  date  of  tlie  occupant's  entry.     Cobbcy, 
Consol.  Stat.  Neb.  1891,  chap.    47,    g  4383. 
The  first  Act  provided  there  should  be   a 
judgment  in  favor  of  the  occupant  for  the 
value  of  the  improvements  without  defining 
its  nature  or  effect.     Hv  the  last  Act  this 
judgment  is  termed  a  "decree,**  and  it  is  de- 
clan'd  ^such  decree  shall  constitute  and  be  a 
lien  on  said  real  estate.'*    Id.  §  4385.    By  the 
first  Act,   if  the  occupant  faile<l  to  pay  the 
value  of  the  land  upon  the  owner's  election 
to  convey,  he  was  dispossessed,  and  lost  hi  a 
improvements.     By  the  last  Act,  if  the  oc- 
cupant declines  to  purchase  the  land  when  a 
conveyance  is  tendered  by  the  owner,  the  oc- 
cupant still  has  the  right  of  possession,  and 
cannot  be  dispossessed  until  the  owner  de- 
posits with  the  clerk  of  the  court  the  value 
of  the  improvements.     Id.  §  4888.     By  the 
Act  of  1883  it  is  provided  that  "the  occupant 
or  claimant  shall  in  no  case  be  evicted  from 
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the  possession,  or  deprived  of  his  right  in  the 
premises,  except  as  provided  in  the  two  pre- 
ceding sections.  ..."  Id.  §  4389.  The 
two  preceding  sections  are  sections  4387  and 
4888.  The  first  provides  that,  if  the  owner 
elects  to  pay  the  value  of  the  improvements, 
and  does  so,  a  writ  of  possession  shall  be  is- 
sued in  his  favor ;  and  the  second  that,  if  the 
owner  elects  to  sell,  and  the  occupant  de- 
clines to  buy,  then  the  owner  must  deposit 
the  value  of  the  improvements  with  the  clerk 
of  the  court  before  he  can  liave  a  writ  of  pos- 
session. The  Act  as  it  appears  in  the  general 
statutes  still  contains  a  clause  which,  taken 
by  itself,  would  indicate  a  different  policy. 
Its  presenr^e  in  the  statute  will  now  be  ex- 

filained.  The  Act  is  a  long  one.  In  amend- 
ng  it  the  old  Act  was  coiiied  in  the  main, 
the  amendments  being  effected  by  striking 
out  short  sentences  here  and  there  in  the  sec- 
tions and  inserting  others  in  their  place ;  thus 
making  the  changes  we  have  indicated.  The 
last  clause  of  the  first  section  of  the  Act  (sec. 
4880)  contains  an  implication  to  the  effect 
that,  unless  the  occupant  pays  the  value  of 
the  land  upon  demand  of  the  owner,  he  must 
be  turned  out  of  possession.  This  clause  was 
in  the  original  Act,  and  was  proper  enough 
there,  and  in  harmony  with  the  other  provis- 
ions and  the  policv  of  that  Act;  but  it  i.s 
now  plainly  in  conflict  with  the  subsequent 
sections  of  the  Act  as  amended  in  1883,  and 
with  the  obvious  policy  and  purpose  of  those 
amendments,  and  was  superseded  by  them. 
Briefly,  then,  the  legal  effect*  of  the 
amended  Act  is  to  give  the  occupant  a  lieu 
on  the  land  for  the  value  of  the  improve- 
ments, and  tbe  possession  of  the  land  until 
the  iniprovement.s  are  paid  for.  He  does  not 
forfeit  his  right  of  possession,  or  his  right 
to  receive  pay  for  his  improvements,  by  de- 
clining to  accept  the  owner's  offer  to  sell 
the  land,  as  was  the  case  under  the  Act  of 
1873.  Nor  does  the  owner  forfeit  his  land  by 
failing  to  pay  for  the  improvements.  The 
amended  Act  was  designecl  to  relieve  the  oc- 
cupant from  a  forfeiture  of  his  improvements 
upon  his  failure  to  pay  for  the  land,  and  not 
to  impose  on  the  owner  a  forfeiture  of  his 
land  upon  his  failure  to  pay  for  the  improve- 
ments. The  Oiiious  feature  which  forfeited 
the  interest  of  one  party  in  the  property,  if  he 
was  unable  or  unwilling  to  pay  for  the  in- 
terest of  the  other,  is  eliminated  from  the  stat- 
ute. Their  rights  are  reciprocal  in  the  re- 
spect that  they  are  nonforfeitable.  The 
owner  of  the  land  has  the  election  to  pay  the 
appraised  value  of  the  improvements  and  ttike 
the  property.  If  he  decl  ines  to  do  this  within 
such  time  as  the  court  shall  direct,  then  the 
occupant,  upon  paying  into  court  the  ap- 
praised value  of  the  land,  is  entitled  to  a 
decree  vesting  the  title  in  him.  Id.  fc^  4389. 
Beyond  this  the  statute  in  terms  does  not  go. 
It  makes  no  provision  as  to  what  shall  be 
done  when  the  owner  declines  to  pay  the  ap- 
praised value  of  the  improvements,"  and  the 
occupant  declines  to  pay  the  appraised  value 
of  the  land.  Where  this  is  the  case,  a  court 
of  chancery  will  not  decree  that  either  party 
thereby  forfeits  his  rights.  Equity  abhors 
penalties  and  forfeitures,  and  will  enforce 
the  rights  of  parties  by  more  rational  and 
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equitable  methods.  A  court  of  chancery 
may  be  compelled  to  enforce  a  hard  bargain, 
but  never  makes  one  itself.  Equality  is 
equity,  and,  in  the  absence  of  a  statute  ex- 
pressly giving  priority  to  a  decree  for  the 
value  of  the  land  over  a  decree  for  the  value 
of  the  improvements,  equity  will  treat  the 
parties  as  having  rights  in  the  property  in 
proportion  to  the  value  of  the  lands  and  im- 
provements respectively,  and  will  divide  the 
property,  or  the  fund  derived  from  its  sale, 
accordingly. 

The  Occupying  Claimant's  Law  of  Iowa, 
which  has  been  m^force  for  more  than  forty 
years,  makes  the  occupant  and  owner,  if 
neither  pays  the  other,  tenants  in  common 
in  proportion  to  the  value  of  their  respective 
i  nterests.  Referring  to  this  provision  of  the 
statute,  the  supreme  court  of  that  state  says : 
'*  And  we  think  the  provision  of  the  Act  of 
1851,  making  the  parties,  if  neither  paid  the 
other,  tenants  in  common,  a  most  equitable 
way  Of  adjusting  the  respective  rights  of  the 
innocent  ownet  of  the  property  and  the  bona 
fide  improver  of  the  same. "  t%%lds  v.  Shaicer, 
ttupra.  We  agree  with  that  court  that  the  rule 
mentioned  is  an  equitable  and  just  method  of 
adjusting  the  rights  of  the  owner  and  occu- 
pant in  such  cases.  Although  what  are 
usually  termed  "equitable  considerations" 
may  have  induced  the  Legislature  to  enact 
the  statute  securing  to  the  occupant  the 
right  to  pay  for  his  improvements,  the  right, 
when  once  established  under  the  statute,  be- 
comes an  absolute,  vested,  legal  right,  of 
equal  dignity  with  the  right  of  the  owner 
to  be  paid  the  appraised  value  of  the  land. 
Flynn  v.  Ijemieux,  46  Minn.  458;  Craig  v. 
Dunriy  47  Minn.  59.  Neither  is  entitled  to 
preference  over  the  other.  The  statute  makes 
none,  and  the  courts  should  not  arbitrarily 
discriminate.  As  was  said  by  the  Supreme 
Court  of  Arkansas  in  reference  to  the  Occupy- 
ing Claimant's  Law  of  that  state  :  "  It  is  a 
rule  for  administering  justice,  and  the  prin- 
ciple of  it  is  that  no  one  ought  to  be  enriched 
at  the  expense  of  another. "  Beard  v.  Dansby, 
48  Ark.  183. 

The  Supreme  Court  of  Kansas,  in  a  gen- 
eral discussion  of  the  Occupying  Claimant's 
Law  of  that  state,  holds  t&at.  If  the  owner 
elects  to  take  the  value  of  the  land,  and  ten- 
ders a  deed,  thereupon  "the  land,  in  law  and 
equity,  becomes  the  property  of  the"  occu- 
pant, **and  all  the  plaintiff  is  then  entitled 
to  is  the  value  of  the  land."  And  the  court 
adds:  '* In  lust  what  way  he  may  recover 
that  value  the  statute,  as  it  now  stands,  does 
not  prescribe.  .  .  .  Under  the  statute  be- 
fore it  was  amended  in  1873,  if  the  defend- 
ant did  not  pay  the  value  of  the  land  to  the 
plaintiff  within  a  reasonable  time, — to  be 
fixed  by  the  court, — the  plaintiff  might  then 
have  his  writ  of  eviction  to  obtain  possession 
of  the  land ;  but  under  the  law  as  it  now 
stands  he  is  not  entitled  to  any  such  writ. 
Under  the  law  as  it  now  stands  the  plaintiff 
would  probably  be  entitled  to  commence  an 
independent  action  to  subject  the  land  with 
the  improvement  to  the  payment  of  his  claim, 
and  to  sell  his  land  with  the  improvements 
for  that  purpose,  for  undoubtedly  his  claim 
is  a  lien,   and  a  prior  lien  upon  the  land. 

18  L.  R.  A. 


It  is  possible,  however,  that  the  plaintiff 
may  have  some  other  remedy.  It  is  not  nec- 
essary, however,  in  this  case,  to  determine 
what  the  plaintiffs'  remedy,  or  their  best 
remedy,  is.  ..."  Stephens  v.  BaUou,  27 
Kan.  594. 

The  priority  of  lien  in  favor  of  the  owner 
for  the  value  of  the  land  under  the  Kansas 
statute,  it  would  seem,  if  it  exists  at  all,  is 
obtained  by  making  the  occupani:  an  invol- 
untary purchaser  ot  the  land,  and  compel- 
ling the  owner  to  foreclose  as  upon  a  vendor's 
lien.  We  do  not  think  this  rule  is  appli- 
cable to  the  Nebraska  statute.  The  spirit  of 
that  statute  is  what  the  letter  of  the  statute 
is  in  Iowa ;  and  w^here  the  owner  does  not 
pay  for  the  improvements,  and  the  occupant 
does  not  pay  for  the  land,  they  should  be  re- 
garded, in  effect,  as  tenants  in  common  in 
proportion  to  the  value  of  their  respective 
interests,  with  the  sole  right  of  possession 
in  the  occupant  so  lon^  as  the  joint  tenancy 
continues.  How  is  this  condition  of  things 
to  be  terminated?  In  a.court  of  chancery  the 
solution  of  this  question  is  not  difficult.  The 
court,  upon  the  motion  of  either  the  owner 
or  the  occupant,  will  decree  the  sale  of  the 
property,  and  distribute  the  proceeds  of  the 
sale  to  the  parties  in  proportion  to  tlieir  re- 
spective interests.  We  agree  with  the  views 
expressed  in  the  brief  of  the  learned  counsel 
for  appellees,  that  equity,  having  obtained 
jurisdiction,  will  retain  it.  to  do  complete 
justice,  and  finally  settle  the  rights  of  the 
parties,  and  that  to  that  end  the  court  may 
decree  a  sale  of  the  property  and  the  distri*- 
bution  of  the  proceeds  accoraing  to  the  rights 
of  the  parties. 

We  have  sought  to  follow  the  view  of  the 
Supreme  Court  of  the  state  of  Nebraska  in 
its  interpretation  of  this  statute  as  far  as  it 
has  been  called  upou  to  construe  it.  We 
recognize  the  fact  that  the  judicial  depart- 
ment of  every  government  is  the  rigttful 
exponent  of  its  laws,  and  especially  its  su- 
preme law ;  and,  should  the  Supreme  Court 
of  Nebraska  hereafter  put  a  different  con- 
struction on  this  statute,  this  court  will 
thereafter  conform  to  that  interpretation. 

T?ie  decree  of  tJie  court  below  is  reversed,  and 
the  cause  remanded,  witli  instructions  to  the 
court  to  enter  a  decree  confirming  the  ma.s- 
ter's  report,  and  declaring  that  the  value  of 
the  land  at  the  date  of  the  complainants* 
entry  thereon  was  $1,300;  that  the  value  of 
the  lasting  and  valuable  improvements  put 
upon  the  land  by  the  complainants  prior  to 
receiving  actual  notice  of  the  adverse  claim 
of  the  defendant,  after  deducting  therefrom 
the  net  annual  ^alue  of  the  rents  and  profits 
of  the  lands  received  by  the  complainants 
after  having  received  notice  of  deiendant's 
title  by  service  of  process,  is  $10,180;  that 
said  sum  constitutes  a  lien  on  the  land,  and 
that  the  complainants  are  entitled  to  retain 
the  possession  of  the  land  until  said  sum  is 
paid,  or  the  land  is  sold  as  provided  by  the 
decree ;  that  the  defendant  has  the  option  to 
pay  the  value  of  the  improvements  at  any 
time  within  ninety  days  after  the  entry  of 
the  decree,  and  upon  the  payment  thereof  into 
the  registry  of  the  court  all  right  and  claim 
of  the  complainants  to  the  possession  of  the 
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land  and  the  improvements  thereon  shall  be 
thereby  extinguished,  and  the  defendant  shall 
immediately  be  let  into  the  possession  of  said 
property  ;  that  if  said  defendant  shall  decline 
to  exercise  his  option  to  pay  for  the  improve- 
ments and  take  the  property,  the  complain- 
ants shall,  for  ninety  days  after  the  expiratioc 
of  the  defendant; 's  option,  have  the  option  to 
pay  the  appraised  value  of  the  land,  and 
upon  the  payment  thereof  into  the  registry 
of  the  court  the  defendant  shall  execute  and 
deliver  to  the  complainants,  or  deposit  in  the 
clerk's  office  for  them,  a  deed  for  said  land, 
and,  failing  so  to  do,  the  decree  shall  operate 
to  vest  the  legal  title  to  said  lands  in  the 
complainants ;  that,  if  the  defendant  declines 
to  exercise  his  option  to  pay  the  value  of  the 
improvements  and  take  the  property  within 
the  time  specified,  and  the  complainants  de- 
cline to  exercise  their  option  to  pay  the  value 


of  the  land  within  tne  time  specified,  then, 
upon  the  motion  of  either  the  said  defendant 
or  the  complainants,  the  court  will  direct 
said  land,  with  the  improvements  thereon, 
to  be  sold  by  the  master,  after  giving  the. 
usual  notice,  to  the  highest  bidder  for  cash 
in  hand.  The  master  shall  make  the  pur- 
chaser a  deed  for  the  property,  which  shall 
have  the  effect  to  vest  in  the  purchaser  al> 
the  right,  title,  estate,  and  interest  of  the 
said  defendant  and  the  complainants  in  said, 
land  and  the  improvements  thereon,  and  said 
purchaser  shall  be  let  into  the  possession  of 
the  same.  After  paying  costs  of  the  suit, 
the  remaining  proceeds  of  the  sale  of  said 
land  and  improvements  shall  be  paid  to  the 
complainants  and  the  defendants  in  the  pro- 
portion that  the  value  of  the  improvements 
bears  to  the  value  of  the  land. 
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1.  IHuna^^es  caused  by  an  injunetion 
erroneoQslgr  ^rranted  in  the  exercise  of 
jarlfldlction  where  the  proceedings  have  been 
reerular  cannot  be  recovered  from  the  party  who 
obtained  and  served  it,  in  the  absence  of  an 
undertaking,  unlees  the  prosecution  was  mali- 
cious and  without  probable  cause. 


0.  Damaffes  resultinf^  ftH>m  obedience 
to  an  ii^unction  which  is  utterly  Toid* 

and  under  which  no  action  has  been  taken  by  the 
plaintiff,  cannot  be  recovered  by  the  defendant, 
but  result  from  his  voluntary  and  needless  act. 

8.  A  person  cannot  be  permitted  to  al- 
ios^ for  one  purpose  that  an  injunction  was 
utterly  void  and  in  the  same  action  deny  such 
allegation  for  another  purpose. 

4.  An  injunction  irhlch  merely  exceeds 
the  relief  demanded  by  perpetually 
restraining  licensees  firom  mannfltct- 
urinif  a  patented  article  without  in  express 


NoTB.— 2{i(7ft(  to  recover  damages  caused  by  an  in- 
junction. 

The  Jaw  is  well  settled  that  no  right  of  action 
exists  for  damages  sustained  in  consequence  of  an 
injunction  except  when  founded  upon  an  injunc- 
tion bond  or  undertaking,  unless  the  injunction 
was  obtained  maliciously  and  without  probable 
canse.  Robinson  v.  Kellum,  6  Gal.  909;  Cox  v.  Tay- 
lor, 10  B.  Hon.  17;  Lexington  A  O.  R.  Oo.  v.  Apple- 
gate,  8  Dana,  2S8,  38  Am.  Deo.  497;  Hayden  v. 
Keitti,  32  Minn.  277;  Manlove  v.  Viok,  55  Miss.  667; 
Keber  v.  Mercantile  Bank,  4  Mo.  App.  196;  Iron 
MouDtain  Bank  v.  Mercantile  Bank,  4  Mo.  App.  605; 
Gampbell  v.  Carroll,  35  Mo.  App.  648;  St.  Louis  v. 
St.  Loufts  Gas  Light  Go.  &  Mo.  349;  Sturgis  v. 
Knapp,  33  Vt.  617. 

In  St.  Louis  V.  St.  Louis  Gas  Light  Co.,  supra,  the 
court  says:  **A  suit  in  which  no  bond  or  under- 
taking is  provided  for  by  law  or  executed  by  the 
court  as  to  any  damages  resulting  to  the  defendant 
from  a  lefirltlmate  prosecution  thereof  presents  an 
Instance  of  damnum  dbaque  injuria^  and  is  like  any 
ordinary  suit  which  leaves  the  defendant  heir  to 
much  incumbrance  and  pecuniary  loss,  notwith- 
standinff  a  final  Judgment  in  his  favor. 

For  the  same  reasons  the  amount  of  damages, 
except  In  'cases  of  malice  and  lack  of  probable 
cause.  Is  limited  to  the  amount  of  the  bond  or 
undertakioir.  Lawton  v.  Green,  64  N.  Y.  8%;  Palm- 
er V.  Foley,  91  N.  Y.  106;  Pacific  Mall  S.  8.  Oo.  v. 
Toel,85N.T.«4e. 

In  Gorton  v.  Brown,  27  Bl.  489,  81  Am.  Dec.  246, 
it  is  held  that  where  a  bond  has  been  given  an 
action  thereon  Is  exclusive,  and  no  action  for  mali- 
cious prosecution  can  be  brought.      .     .... 
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But  this  case  stands  alone  against  the  decisions 
of  various  courts  upholding  an  action  for  mali- 
cious prosecution  based  on  an  injunction  obtained 
maliciously  and  without  probable  cause.  Ck>x  v. 
Taylor,  Keber  v.  Mercantile  Bank,  and  Iron  Moun- 
tain Bank  v.  Mercantile  Bank,  supra;  Mitchell  v. 
Southwestern  R.  Co.  76  Ga.  896. 

So  in  Newark  Cktal  Co.  v.  Upson,  40  Ohio  St.  17,  a 
malicious  injunction  is  held  sufficient  to  sustain  an 
action  for  malicious  prosecution,  although  the  re- 
port does  not  show  whether  or  not  a  bond  had 
been  given. 

In  Illinois,  New  York,  Wisconsin,  and  probably 
otber  states,  the  statutes  provide  for  an  assess- 
ment of  damages  in  the  injunction  suit,  but  it 
does  not  appear  that  in  any  of  these  states  this 
I  statutory  provision  is  construed  to  change  the  law 
•  as  to  the  right  to  damages  where  a  bond  has  not 
been  given;  but  it  seems  to  be  regarded  merely  as 
settling  the  controverted  question  whether  a  right 
to  damages  could  be  enforced  in  the  injunction 
suit,  or  whether  a  separate  action  must  be  brought 
therefor. 

In  some  cases  it  has  been  said  that  a  court  of 
chancery  has  inherent  power  to  assess  damages  in 
an  injunction  case,  but  in  no  case  does  this  ex- 
pression seem  to  have  been  used  with  respect  to 
the  right  to  damages,  but  only  with  respect  to  the 
remedy  or  proceeding  for  enforcing  the  right  when 
it  exists. 

Right  to  damages  for  obeying  a  void  inunction. 

In  Robertson  v.  Smith,  16  L.  R.  A.  273, 1S9  Ind.  422. 
it  is  held,  after  an  elaborate  review  of  the  authori- 
ties, that  the  plaintiff  in  an  injunction  suit  is  es- 
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terms  merely  forbidding  it  under  the  license  is  not 
wholly  void.  althouKh  it  would  be  in  excess  of 
the  Jurisdiction  if  regarded  as  restraining  future 
Infringement,  but  should  be  construed  as  a  re- 
straint upon  manufacture  under  the  contract, 
and  as  erroneous  simply  because  open  to  pos- 
sible misconstruction,  ,and  therefore  valid  until 
reversed. 

(October  4, 189S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Greneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  York  Circuit  in  favor  of  defendants  in 
an  action  brought  to  recover  damages  for  the 
alleged  wrongful  use  by  defendants  of  an  in- 
junction to  prevent  plaintiff  from  manufactur- 
ing under  a  certain  patent.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

MessTB,  McCarthy  A  Berier,  for  appel- 
lant: 

He  who  obtains  an  order  from  a  court  of 
general  jurisdiction,  and  procures  the  same  to 
be  served  on  his  opponent  in  order  to  take  ad- 
vantage to  himself,  is  estopped  to  say  that  this 
order  ought  to  be  disobeyed. 

High,  Inj.  §  1652;  Bigelow.  Estoppel,  863; 
IM>ert6on  v.  Smith,  15  L.  R.  A.  273,  129  Ind. 
422;  Walton  v.  Dereling,  61  111.  201;  Bowne  v. 
Mellor,  6  Hill,  496;  Peoplev.  Falconer,  2  Sandf . 
81;  t^terenaan  v.  Mtl,ler,  2  Litt.  (Ky.)  810.  13 
Am.  Dec.  271;  titrosser  v.  Ft,  Wayne,  100  Ind. 
452;  Daniels  v.  Tearney,  102  U.  8.  415,  26  L. 
ed.  187;  Cumberland  Coal  <k  Iran  Co.  v.  Hoff- 
man Steam  Coal  Co,  89  Barb.  16;  Adams  v. 
Oliee,  57  Ala.  249;  Hanna  v.  MeKemie,  5  B. 
Mon.  314,  48  Am.  Dec.  122;  Carver  v.  Career, 
77  Ind.  498;  Hoy  v.  Rogers,  4  T.  B.  Mon.  226. 

A  void  order  of  a  court  which  contains  a 
command,  impliedly  sanctioned  by  a  threat,  is 


a  trespass  aJb  initio;  persons  to  obtain  the  or- 
der, and  those  who  execute  it,  are  jointly  and 
severally  liable. 

Fischer  v.  Langbein,  108  N.  Y.  89. 

An  injunction  order  is  enforced  as  soon  as  it 
is  served,  and  it  carries  with  it  the  implied 
menace  of  punishment,  in  case  it  shall  be  dis- 
obeyed. 

Qince  it  comes  from  a  court  of  general  juris- 
diction, and  is  armed  with  the  vulgar  terrors 
of  the  law,  it  is  as  much  duress  per  minas  an 
if  the  sheriff  had  locked  the  defendant's  doors, 
and  placed  a  guard  over  them. 

Koehler  v.  Farmers  dk  D.  NaU  Bank,  21  N. 
Y.  S.  R.  361;  Bacon,  Abr.  Actions  on  the  Case, 
P.;  Caretoyr.  Rutherford,  106  Mass.  1;  Curry  v. 
Pringle,  11  Johns.  444. 

Mr.  tlenryJS..  Man*  with  Messrs.  A.  P. 
Man  A  W.  Man*  for  respondents: 


Either  the  superior  court  had  jurisdiction  or 
it  had  not.  In  either  case  there  was  no  cause 
of  action  by  Mark,  one  of  the  defendants  in 
the  superior  court,  against  Mrs.  Hyatt. 

It  is  not  even  necessary  that  a  void  mandate 
should  be  set  aside  as  a  preliminary  to  bring- 
ing an  action  for  what  has  been  done  under  it. 

Day  V.  Bach,  87  N.  Y.  56. 

Mark  need  not  have  obeyed  the  injunction 
if  void. 

People  V.  Edson,  20  Jones  &  S.  58;  Dickey  v. 
Reed,  78  111.  261;  State  v.  Voorhies,  37  La.  Ann. 
605;  Jenkins  v.  ParkhiU,  25  Ind.  473. 

Malicious  prosecution  is  the  only  remedy  for 
unjustly  setting  a  court  in  motion.  This  ac- 
tion cannot  be  maintained  as  one  for  malicious 
prosecution. 

Malice  and  want  of  probable  cause  must 
concur. 

Addison,  Torts,  p.  219;  English  ed.  chap.  7, 
§  2;  Marks  v.  Toionsend,  97  N.  Y.  590;  Day  v. 


topped  from  denying  bis  liability  upon  bis  injunc- 
tion bond  on  the  erround  that  the  court  had  no 
Jurisdiction  over  the  person  of  the  defendant  in 
the  injunction  suit. 

This  case  somewhat  criticises  but  does  not  di- 
rectly overrule  Jenkins  v.  Parkhill,  25  Ind.  473.  in 
which  an  undertaking  for  an  injunction^  was  held 
void  when  the  injunction  was  issued  without  Juris- 
diction of  the  subject-matter. 

The  court,  though  evidently  dissatisfied  with  the 
earlier  decision,  regarded  the  difTerenoe  between 
Jurisdiction  over  the  subject-matter  and  that  over 
the  person  of  the  defendant  sufficient  to  distin- 
guish them,  and  thus  to  make  it  unnecessary  to 
pass  directly  on  the  question  involved  in  the  earlier 
case. 

In  Cumberland  Coal  &  Iron  Co.  v.  Hoffman  Steam 
Coal  Co.,  99  Barb.  16,  the  want  of  Jurisdiction  over 
(he  subject-matter  of  an  injunction,  which  was 
property  situated  in  another  state,  while  the  court 
had  Jurisdiction  of  the  parties,  was  held  not  to  pre- 
vent a  liability  for  damages  on  an  injunction  un- 
dertaking. The  injunction  plaintiff  was  held  es- 
topped from  denying  the  jurisdiction. 

In  the  same  case  it  is  held  that  one  who  obeys  an 
injunction  before  process  is  served  upon  him  may 
have  relief  on  his  injunction  bond  the  same  as  if 
the  service  had  been  made. 

In  other  cases  the  general  doctrine  has  been 
plainly  declared  that  those  who  execute  an  injunc- 
tion bond  on  which  an  injunctdon  is  wrongfully 
issued  cannot  be  released  from  their  obligation 
upon  the  l)ond  on  the  ground  that  the  injunction 
was  issued  without  authority  and  might  safely 
have  been  disregarded.   Adams  v.  Olive,  67  Ala. 
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240;  Hanna  v.  McKenzie,  5  B.  Mon.  314,  43  Am. 
Dec.  12Sti  Stevenson  v.  Miller,  2  Litt  (Ky.)  90a,  13 
Am.  Dec.  271;  Walton  v.  Develing,  61  111.  201. 

In  Joslyn  v.  Dickinson.  71  111.  25,  it  is  said  that  it 
is  improper  to  adjust  the  payment  of  damages  for 
an  injunction  against  the  collection  of  a  judgment 
if  the  injunction  was  a  nullity  and  imposed  no 
restriction  whatever  upon  the  collection  of  the 
judgment;  but  the  court  allowed  attome>'B'  fees 
to  the  defendant  in  the  injunction,  and  it  clearly 
appears  that  the  basis  of  the  decision  was  nor  a 
denial  of  the  right  to  recover  damages  sustained 
by  obeying  a  void  injunction,  but  merely  a  denial 
that  in  that  case  any  damages  had  been  caused 
except  the  attorneys^  fees,  for  which  a  recovery 
was  allowed. 

In  the  main  case  above  reported  it  does  not 
appear  that  any  bond  or  undertaking  for  an  in- 
junction was  given,  but  the  injunction  complained 
of  was  made  a  part  of  an  interlocutory  decree  for 
an  accounting  and  a  release  or  cancellation  of  a 
license  for  a  patent.  No  malice  or  bad  faith  on 
the  part  of  the  injunction  plaintiff  is  found;  there- 
fore the  decision  is  directly  in  line  with  the  whole 
current  of  decisions,  which  deny  any  right  to  dam- 
ages caused  by  an  injunction  where  no  bond  has 
been  given,  and  where  there  is  no  such  malice  and 
want  of  probable  cause  as  will  sustain  a  suit  for 
malicious  prosecution.  The  hardship  imposed  by 
this  rule  on  a  defendant  in  an  injunction  where  no 
bond  is  given,  by  compelling  him  to  decide  at  his 
peril  on  the  validity  of  the  injunction,  seems  very 
unjust,  and  can  be  avoided  only  by  requiring  a 
bond  or  undertaking  in  every  ease  as  a  condition 
of  granting  an  injunction.  B.  A.  R. 
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liaeh,  14  Jones  &  8.  460,  and  cases  cited,  af- 
firmed 87  N.  Y.  56. 

Hence,  where  damage  has  been  caoaed  by  an 
injunction,  tbe  only  remedy  is  apon  the  statu- 
tory UDdertaking  unless  tbe  plaintiff  alleges 
and  proyes  all  the  elements  of  an  action  for 
malicious  prosecution. 

LawUm  v.  Oreen,  64  N.  Y.  326;  Palmer  v. 
Foley,  71  N.  Y.  106.  See  also  Cox  v.  Taylor, 
10  B.  Mon.  17;  Beaty  v.  Perkins,  6  Wend.  8h2; 
cited  with  approyal  in  Hallock  y.  Dominy,  69 
N.  Y.  288. 

It  would  haye  been  necessary  in  order  to 
Mbow  want  of  probable  cause  to  proye  that 
Mrs.  Hyatt  knew  that  tbe  superior  court  had 
not  Jurisdiction. 

mdred  y.  Fatodrey,  16  N.  Y.  S.  R.  88. 

Finch*  J,,  deliyered  the  opinion  of  the 
court: 

The  injury  alleged  in  this  action,  and  for 
which  compensation  is  sought,  originated 
in  the  operation  and  effect  of  a  preyious 
judgment  obtained  by  Elizabeth  Hyatt,  one 
of  the  present  defendants.  In  that  action 
she  sued  the  firm  of  Mark  &  Ingalls  under  a 
contract  to  manufacture,  as  her  licensees,  a 
patented  article.  Her  complaint  set  out  the 
terms  of  that  agreement,  which  showed  a 
license  granted  by  her  for  the  term  of  her 
patents  and  of  any  reissues  thereof;  the  li- 
censees binding  themselyes  to  pay  a  specific 
royalty,  and  to  render  du(»  and  correct  ac- 
C4>unts  of  their  manufacture.  The  yulidity 
of  the  patents,  and  the  consequent  right  of 
their  owner,  were  thus  recognized ;  and  the 
licensees,  while  the  agreement  stood,  could 
not  call  in  question  the  title  of  the  patentee. 
Her  complaint  further  alleged  that  an  ac- 
count had  been  refused,  and  payment  of  the 
royalties  withheld  :  that  the  licensees  were 
wholly  irresponsible  ;  and  asked"  as  relief  an 
accounting  and  recovery  of  the  royalties  due  ; 
that  the  license  granted  should  be  delivered 
up  to  be  canceled,  and  the  licensees  be  en- 
joined from  further  manufacture  under  the 
agreement.  Of  this  action  the  court  had 
full  and  undoubted  jurisdiction,  and  all  the 
relief  asked  was  clearly  within  its  authority. 
The  plaintiflf  sought  no  decree  beyond  its 
admitted  power  to  grant.  An  answer  was 
served,  denying  most  of  the  material  aver- 
ments of  the  complaint,  and  upon  the  issues 
joined  the  case  was  heard  at  special  term. 
The  court  rendered  an  interlocutory  judg- 
ment in  favor  of  the  plaintiff,  which  ordered 
an  accounting  before  a  referee,  directed  a 
cancellation  and  revocation  of  the  license, 
and  awarded  an  injunction,  which  exceeded 
the  relief  demanded  in  that  it  restrained  the 
licensees  perpetually  from  manufacturing 
the  patented  article,  witliout  in  express 
terms  merely  forbidding  it  under  the  license. 
That  judgment  was  erroneous  in  part,  but 
not  void  for  want  of  jurisdiction  to  hear  and 
determine  the  action ;  that  existed  both  as  to 
the  parties  and  the  subject-matter.  There 
was  power  to  grant  an  injunction,  but  the 
power  was  erroneously  exercised  in  not  ex- 
plicitly limiting  its  operation.  That  error 
IS  claimed  to  have  been  in  excess  of  the  jur- 
isdiction, outaide  of  and  beyond  it,  and  so 
the  injunction  wa.s  wholly  void;  but  it  was 
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not  so  treated.  A  copy  of  it  was  served  upon 
the  licensees,  and  they,  with  full  liberty  to 
disregard  it,  elected  not  to  do  so,  but  to  obey 
it,  and  deem  it  valid  until  reversed.  The 
copy  was  served  upon  them  on  the  1st  day 
of  May,  1H88.  They  were  not  bound  to  take 
the  risk  of  disobedience,  but,  while  free  to 
do  so,  were  at  liberty  to  procet»d  against  it 
by  appeal.  They  chose  that  remedy.  They 
appealed  from  the  judgment,  and  on  the  5th 
of  June  obtained  an  order  staying  tlie  effect 
and  operation  of  the  judgment,  and  leaving 
them  free,  pending  the  appeal,  from  the 
restraint  of  the  injunction.  They  mi^ht 
probably  have  obtained  that  order  earlier, 
and  so  have  protected  themselves  from  all 
substantial  loss;  but  from  May  Ist  to  June 
5th  they  claim  to  have  submitted  to  the  in- 
junction, to  have  discontinued  their  manu- 
facture, and  to  have  suffered  thereby  dam- 
ages, to  recover  which  the  present  action  of 
trespass  was  brought.  The  complaint  for 
that  alleged  wrong  was  dismissed  on  the 
trial,  and  the  general  term  have  afilrmed  the 
dismissal. 

It  seems  to  me  that  the  plaintiff  founds 
his  argument  upon  two  inconsistent  theories, 
and  constructs  it  by  shifting  unconsciously 
from  one  to  the  other,  as  the  emergency  re- 
quires. The  judgment  against  him  in  the 
prior  suit,  so  far  as  it  awarded  an  injunc- 
tion, was  either  utterly  void  for  excess  of 
jurisdiction  or  was  merely  an  erroneous  ex 
ercise  of  jurisdiction.  It  could  not  be  both, 
for  the  two  things  are  totally  inconsistent, 
and  the  truth  of  the  one  inevitably  involves 
the  falsity  of  the  other.  The  learned  counsel 
for  the  appellant  argues,  first,  that  he  had  a 
right  to  treat  the  injunction  as  operative,  as 
valid,  until  reversed,  and  so  as  merely  errone- 
ous, and  not  wholly  void  :  the  consequence 
following  that  the  damages  (X'casioned  were 
the  prwhict  of  the  process,  caused  by  its 
comj)ulsion,  and  not  by  the  needless  and 
voluntary  act  of  the  party  enjoined  ;  that  the 
then  plaintiff  is  bound  by  that  construction, 
and  may  not.  after  having  obtained  and 
served  the  injunction,  defend  against  its 
consequences  by  jisserting  it  to  have  been 
granted  without  iurisdiction.  To  all  that  I 
agree,  and  conceae  that  the  authorities  cited 
fully  justify  the  contention.  The  plaintiff 
here  may  hold  his  adversary  to  that  theory, 
but  in  that  event  must  also  stand  upon  it  hiiu- 
self,  for  it  cannot  be  at  the  same  time  both 
utterly  void  and  good  until  reversed.  The 
result  of  that  reasoning  is  that,  while  there 
may  have  been  damages,  there  was  no  tres- 
pass. The  patentee  lawfully  and  fairly  sul)- 
initted  her  rights  to  the  decision  of  the  court. 
While  the  judgment  rendered  was  in  one 
respect  erroneous,  neither  the  party  nor  the 
court  was  therefore  a  trespasser.  Some  in- 
jury or  inconvenience  quite  often  flows  from 
the  operation  of  an  eiToneous  judgment 
pending  the  appeal,  which  ends  in  a  reversal ; 
but  there  is  no  trespass,  and  no  trespasser. 
To  some  extent  the  evil  is  prevented  by  pro- 
visions which  stay  the  execution  of  the  judg- 
ment, and  authorize  a  summary  restitution  ; 
but  no  action  of  trespass  well  lie  to  recover 
the  damages  unless  the  prosecution  is  alleged 
and    proved    to    have   been    malicious,    and 
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withoul  probable  cause.  We  have  held  that 
doctrine  quite  firmly  and  clearly  in  cases  of 
injunctions,  declaring  in  substance  that,  al- 
,  though  the  restraining  order  ought  not  to 
hayel)een  granted,  and  was  set  aside  for  that 
reason,  yet  the  damages  incurred,  where  the 
proceedings  have  been  regular,  cannot  be  re- 
covered in  the  absence  of  an  undertaking, 
except  upon  the  basis  of  a  malicious  prosecu- 
tion. Lawton  v.  Green,  64  N.  Y.  326 ;  Palmei' 
V.  Folei/y  71  N.  Y.  106.  Nothing  in  this  case 
warrants  any  such  action,  and  it  necessarily 
follows  that  upon  the  theory  which  plaint ift 
adopted,  and  on  which  his  claim  for  damages 
rests,  and  to  which  he  resolutely  holds  his 
adversary,  there  was  no  cause  of  action  estab- 
lished, and  the  courts  below  properly  dis- 
missed the  complaint. 

But  here  the  appellant  suddenly  shifts  his 
ground,  and  claims  that  the  judgment,  in- 
stead of  being  merely  erroneous,  and  valid 
until  reversed,  was  never  valid  at  all,  so  far 
as  the  injunction  was  concerned,  but  void 
utterly  at  the  moment  of  its  rendition.  If 
that  be  true,  the  damages  claimed  i-esulted, 
not  from  the  void  process,  but  from  the  vol- 
untary and  needless  act  of  the  appellant  in 
view  of  its  existence.  No  action  was  taken 
under  it  by  the  then  plaintiff.  Neither  the 
person  tibr  the  property  of  the  appellant 
was  touched  or  seized.  "  When  a  void  war- 
rant of  arrest  or  order  of  attachment  is  issued, 
the  granting  of  the  process  is  not  necessarily 
a  trespass,  and  none  may  exist  until  it  is  in 
some  manner  executed.  It  is  the  arrest  or 
the  levy  which  constitutes  the  trespass,  and 
not  the  mere  granting  of  the  process.  The 
injunction,  if  absolutely  void,  was  a  nullity. 
It  could  not  and  did  not  restrain  the  manu- 
facture. If  the  appellant  ceased  work,  the 
act  was  his  own,  and  both  voluntary  and 
needless.  It  originated  in  no  compulsion, 
for  there  was  nothing  to  compel,  and  nobody 


compelling.  But  he  answers  that  the  mere 
service  of  a  copy  of  the  judgment  was  a  tres- 
pass, because  the  then  plaintiff  could  not  be 
heard  to  say  that  the  injunction  which  slie 
caused  to  be  served  was  void  and  ineffective. 
But  on  the  theory  now  under  consideration 
it  is  not  the  defendant  who  asserts  the  void 
character  of  the  process,  but  the  plaintiff 
himself,  driven  to  it  by  the  necessity  of  pro- 
viding some  sort  of  foundation  on  which  to 
build  up  a  claim  of  trespass,  and  he  cannot 
assert  it  for  his  purpose,  and  deny  it  when  it 
serves  hers.  But,  as  already  intimated,  I  do 
not  think  the  injunction  was  absolutely  void. 
Jurisdiction  in  the  action  was  full  and  com- 
Dlete.  This  court  so  held  upon  the  appeal. 
There  was  authority  to  grant  an  injunction, 
but  the  remedy  was  declared  to  be  needless, 
and  so  improper,  in  view  of  the  revocation 
of  the  license  by  the  judgment  rendered. 
Hyatt  V.  Ingalls,  124  N,  Y.  ft8. 

Regarded  as  restraining  a  future  infringe- 
ment, the  injunction  woifld  have  been  in 
excess  of  the  jurisdiction ;  but,  in  view  of 
the  pleadings,  of  the  findings,  and  of  the 
general  relief  awarded,  it  may  and  should 
be  construed  as  a  perpetual  restraint  upon  a 
manufacture  under  the  contract,  and  was  er- 
roneous simply  because  open  to  possible  mis- 
construction, and  needless  and  superfluous, 
when  construed,  as  it  should  be,  as  not  trans- 
cending the  jurisdiction.  And  this  view  of 
it  as  a  decree  voidable,  and  not  void,  and 
valid  until  reversed,  is  the  view  upon  which 
plaintiff  acted,  by  force  of  which  only  he 
can  assert  damages  suffered  by  compulsion, 
and  which  he  ought  not  to  be  permitted  to 
allege  for  one  purpo.se,  and  at  the  same  time 
deny  for  another.  Wo  find  no  error  in  the 
record,  and  the  judgment  should  be  afflrmed, 
with  costs. 

All  concur,  except  Gray,  J.,  not  voting. 
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**  1 .  A  college  o-vmm  forty  aeres  of  lancU 
on  which  the  college  building  are  sit- 
uated. Ou  a  part  of  the  tract,  near  the  collet 
buildings,  the  college  has  erected  several  houses 
as  places  of  residence  for  the  professors  or  faculty 
8uch  premises  being  uped  for  no  other  purpose. 
He/d,  that  the  premises  used  for  that  purpose  are 
within  the  statutor>'  exemption  from  taxation. 

8.  About  twenty  acres  of  the  land  are 
in  a  state  of  nature,  partially  covered  with 
forest  trees  and  partially  swampy,  never  having 
been  improved  or  used.  It  is  contemplated  that 
the  property  will  be  Improved  and  devoted  to 

*Headnote9  by  Dickinson,  J. 


the  use  of  the  college  as  a  place  of  recreation  at 
some  indefinite  future  time,  such  use  being,  per- 
(  haps,  needful.  J/eM,  that  the  property  is  not  now 
exempt  from  taxation. 

(December  1,  180&) 

pASE  CERTIFIED  from  the  District  Court 
vy  for  Ramsej  County^  to  determine  the  va- 
lidity of  certain  taxes  which  had  been  assessed 
against  defendant.  Decision  of  the  lower  court 
affirmed  in  part,  reversed  in  part. 
'    The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  D.  O'Brien,  for  plaintiff: 
Dwelling-houses  and  land  are  not  exempt 
because  gentlemen  who  hold  the  positions  of 
college  professors  live  in  them. 

The  evidence  shows  that  the  20.023  acres  is 
simply  a  tract  of  land  imimprovcd,  owned  by 
the  college  and  contiguous  to  what  may  be 
termed  the  college  grounds  proper.    This 'tract 


Note.— On  the  subject  of  the  exemption  of  edu-  ;  v.  Salem,  10  li.  R.  A.  578, 163  Mass.  186;  Church  of 


cational  institutions  from  taxation,  see  Auditor- 
General  V.  University  of  Michigan,  10  L.  B.  A.  876. 
and  note^  88  Mich.  407;  St.  James  Educational  Inst. 
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St.  Monica  v.  New  York,  7  L.  K.  A.  TO,  and  note^  11» 
N.  Y.  91;  Detroit  Home  &  Bay  School  v.  Detroit 
6  L.  R.  A.  97,  76  Mich.  SSI. 
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may  In  the  future  be  added  to  the  colle^^e 
grounds  and  may  never  be.  Under  such  cir- 
cumstances it  is  eminently  proper  that  it  should 
be  taxed. 

Ramsey  County  v.  Chicago,  M.  dSt.  P.  R. 
Co.  38  Minn.  587:  Todd  County  v.  St.  Paul,  M. 
d  M.  R  Co.  88  Minn.  163;  8t,  Paul  v.  St. 
Paul,  M.  db  M,  R.  Co.  89  Minn.  112;  Ramsey 
County  V.  Church  of  the  Good  ShepJierd,  11  L.  R. 
A.  175,  45  Minn.  229;  St.  Petefs  Chuixh  v.  Scott 
County  Comrs.  12  Minn.  895 ;  Hennepin 
County  V.  Grace,  27  Minn.  508;  Hennepin 
County  Y.  BeU,  48  Minn.  844 ;  Kendrick  v. 
Farquhar,  8  Ohio,  189;  Methodist  Epis.  Church 
Trustees  v.  Ellis,  88  Ind.  8;  Vail  v.  Beach, 
10  Kan.  214. 

Mr.  BL  J.  Horn  for  defendant. 

Dickinson.  J.,  delivered  the  opinion  of  the 
court: 

This  matter,  certified  to  this  court  from  the 
district  court  pursuant  to  statute,  presents  the 
question  of  the  taxability  of  a  part  of  a  tract 
of  land  owned  by  Macalaster  College,  upon 
T?hich  tract  the  college  building  and  other 
structures  are  situated.  The  entire  tract  to 
which  reference  is  made  is  the  east  forty  acres 
of  a  certain  quarter  section  of  land,  being 
about  one  half  of  a  mile  long,  north  and  south, 
and  about  one  eighth  of  a  mile  wide,  east  and 
west.  About  six  acres  of  this  are  within  the 
limits  of  streets,  by  which  the  tract  is  sur- 
rounded. The  college  is  an  incorporated  edu- 
cational institution,  fitly  denominated  a  col- 
lege, its  curriculum  being  such  as  is  usually 
pursued  in  our  secular  colleges.  This  forty- 
acre  tract  was  donated  to  the  corporation  for 
the  purposes  of  the  college,  being  conveyed  to 
it  in  fee  about  ten  years  ago.  That  part  of  the 
tract  comprising  the  south  twenty  acres  (20.028 
acres)  is  mostly  covered  with  forest  trees,  and,  as 
was  shown  on  the  hearing,  was  in  part  swampy. 
It  has  not  been  improved,  or  put  to  any  actual 
and  necessary'  use  by  the  college.  It  may  be 
deemed  to  have  been  the  intention  of  the  trus- 
tees to  improve  and  beautify  this  part  of  the 
grounds  when  they  should  be  financially  able 
to  do  so,  and  to  make  it  an  attractive  place  of 
resort  by  the  students  for  recreation  and  pleas- 
ure; but  the  time  when  this  may  be  expected 
to  be  done  was  not  shown,  and  seems  to  be 
wholly  indefinite.  This  part  of  the  tract  was 
taxed,  and  the  district  court  sustained  the 
taxation,  holding  that  it  was  not  exempt.  A 
part  of  the  tract  off  the  north  end,  comprising 
nearly  eight  acres,  (7.807  acres,)  was  also 
taxea,  and  this  taxation  was  sustained  by  the 
district  court.  On  this  part  of  the  land  the 
college  erected  five  dwelling-houses  (four  of 
which  are  still  standing)  for  the  use  of  its  pro- 
fessors or  faculty,  so  that  the^  mi^ht  be  con- 
veniently located  near  the  mam  college  build- 
ing. These  buildings  have  never  been  leased 
or  used  for  profit,  but  they  have  been  occu 

5ied  by  the  professors  without  charge  for  rent, 
'he  evidence  shows  that  the  college  pays  to 
its  professors  stated  salaries  and  the  use  of  a 
house.  The  remainder  of  the  tract,  compris- 
ing about  twelve  acres,  lying  between  the  parts 
above  referred  to,  was  not  taxed,  being  deemed 
to  be  exempt  under  the  Constitution  and  the 
statute.  On  this  part  of  the  premises  there 
has  been  constructed  and  is  in  use  the  main 

18  L.  R,  A. 


college  building,  with  dormitories  for  students, 
and  a  library  building;  and  here  also  is  the 
campus  and  grounds  used  by  the  students  for 
athletic  games.  The  college  has  not  less  than 
100  students,  a  large  part  of  whom  occupy  the 
dormitories  in  the  college  building.  There 
are  no  fences  or  other  visible  divisions  of  the 
forty-acre  tract.  None  of  the  premises  have 
ever  been  used  for  profit. 

The  Constitution  (art.  9,  §  8)  provides  that 
public  burying  grounds,  public  schoolhouses, 
public  hospitals,  academies,  colleges,  universi- 
ties, and  all  seminaries  of  learning,  all  churches, 
church  property  used  for  religious  purposes, 
and  houses  of  worship,  .  .  .  shall,  by  general 
laws,  be  exempt  from  taxation."  By  statute 
(Gen.  Stat.  1878,  chap.  11.  §5)  it  is  declared 
that  "all  public  schoolhouses,  academies,  col- 
leges, universities,  and  seminaries  of  learning, 
with  the  books  and  furniture  therein,  and  the 
grounds  attached  to  such  buildings,  necessary 
for  their  proper  occupancy,  use,  and  enjoy- 
ment, and  not  leased  or  otherwise  used  with  a 
view  to  profit;  houses  used  exclusively  for 
public  worship,  and  the  lot  or  parts  of  lots 
upon  which  such  houses  are  erected," — shall 
be  exempt  from  taxation.  The  question  is 
whether  the  south  twenty  acres  and  the  north 
eight  acres,  respectively,  are  within  the  exemp- 
tion thus  declared  by  reason  of  being  neces- 
sary for  the  proper  occupancy,  use,  and  enjoy- 
ment of  the  college.  We  will  first  consider 
this  with  reference  to  the  north  eight  acres, 
occupied  as  places  of  residence  by  the  pro- 
fessors. It  is  contended  that  the  former  decis- 
ions of  this  court  in  St.  Peter's  Chure/t  v. 
Scott  County  Comrs.  12  Minn.  895,  (Gil. 
280;)  Hennepin  County  v.  Grace,  27  Minn. 
503,  and  Ranutey  County  v.  Church  of  the 
Good  Shepherd,  45  Minn.  229,  11 L.  R.  A.  175, 
are  opposed  to  this  claim  of  exemption.  But 
those  cases  are  so  different  from  this  thisit  they 
are  not  of  controlling  influence  as  respects  the 
question  now  presented.  The  results  in  those 
cases  were  determined  by  the  construction  of 
a  different  clause  of  the  Exemption  Law  from 
that  which  controls  the  determination  in  the 
matter  now  before  us.  The  question  in  each 
of  the  cases  cited  was  whether  a  church, 
parsonage,  or  rectory  should  be  construed  as 
included  within  the  language  of  the  exemp- 
tion statute,  "houses  used  exclusively  for  pub- 
lic worship,"  or  (as  was  also  considered  in  the 
last  of  these  cases)  within  the  language  of  the 
Constitution,  "church  property  used  for  relig- 
ious purposes."  Those  decisions  mif^ht  have 
been  different  if  the  language  applicable  to 
church  property  had  been,  as  it  is  with  respect 
to  colleges  and  institutions  of  learning,  "the 
grounds  attached  to  such  buildings,  [churches,] 
necessary  for  their  proper  occupancy,  use,  and 
enjoyment."  It  is,  however,  settled  by  these 
and  many  other  decisions  that  such  exemption 
laws  are  to  be  strictly  construed.  What,  then, 
is  the  meaning,  as  applied  to  such  institutions 
as  are  referred  to  in  toe  law,  of  the  language, 
"and  the  ground  attached  to  such  buildings, 
necessary  for  their  proper  occupancy,  use,  and 
enjoyment,  and  not  leased,"  etc.?  This  word 
"necessary"  should  not  be  read  in  its  strictest 
sense,  restricting  the  exemption  to  the  land 
actually  occupied  by  such  college  buildings  as 
are  devoted  to  the  purposes  of  class  rooms,  lect- 
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ure  rooms,  libraries,  and  the  accommodatioD 
of  students.  The  language  has  this  broader 
meaning,  viz.,  "reasonably  necessary  or  ap- 
propriate for  the  proper  occupancy,  use  and 
enjoyment  of  the  institution."  Hennepin  Coun- 
ty V.  Brotherhood  of  Oethsematie,  27  Minn. 
460,  462,  463 ;  Hennepin  Covnty  v.  Or  ace  ^ 
supra.  What  uses  may  be  thus  appropriate, 
within  the  limits  of  reasonable  necessity,  has 
been  left  to  be  determined  with  reference  to  the 
circumstances  of  each  case.  Construing  the 
statutory  exemption  as  above  indicated,  we  are 
of  the  opinion  that  it  embraces  the  property  in 
question,  devoted  to  the  use  of  the  college  as 
places  of  residence  for  the  professors.  This 
occupancy  by  the  faculty  without  rent,  and 
under  circumstances  renaering  their  occupan- 
cy and  use  incidental  to  their  relation  to  the 
college  under  contracts  for  their  personal  serv- 
ices, the  ordinary  relation  of  landlord  and 
tenant  was  not  created.  East  Norway  Lake 
JV.  E.  L.  Church  Trustees  v.  Froislie,  87  Minn. 
447.  Such  occupants  acquired  no  estate  or  in- 
terest in  the  property.  Its  appropriation  to 
such  purposes  seems  to  have  been  primarily 
and  directly  for  the  benefit  of  the  college  al- 
though incidentally  this  may  have  contributed 
to  the  convenience  and  benefit  of  these  persons. 
But  even  their  convenience,  as  affected  by  the 
use  of  these  residences  in  the  immediate  vicinity 
of  the  college,  was  associated  with  the  perform- 
ance of  duties  in  behalf  of  the  institution  ;  du- 
ties which  would  seem  to  render  it  highly  ex- 
pedient that  they  should  reside  near  the  college. 
It  is  unnecessary  to  advert  to  the  ordinary  du- 
ties of  the  professors  as  instructors,  calling 
them  to  the  class  rooms  at  various  hours  of  the 
day.  Aside  from  this,  while  the  facts  are  not 
as  fully  presented  as  may  have  been  desirable, 
we  understand  that,  as  is  the  case  generally  in 
such  institutions,  the  duties  of  the  professors 
are  not  confined  merely  to  instruction  in  the 
class  or  lecture  rooms,  but  that  they  exercise 
such  supervision  and  personal  influence  over 
the  daily  conduct  and  life  of  the  students  as  is 
necessary  during  the  period  of  youth.  It  ap- 
pears that  the  students  here  are  of  ages  from 
fourteen  years  upwards.  Aside  from  what  re- 
lates to  mere  educational  work  in  its  narrow 
sense,  the  duties  of  those  to  whom  it  is  com- 
mitted to  guide,  superintend,  control,  and  in- 
fluence youthful  students,  removed  from  home 
surroundings,  are  not  only  important  but  con- 
stant. No  more  need  be  said  to  suggest  to  the 
mind  the  reasonable  necessity  that  those  upon 
whom  rests  the  direction  of  affairs  in  the  or- 
diuary  government  and  work  of  the  college 
should  have  the  advantage  of  residence  in  im- 
mediate vicinity  to  the  college.  A  reasonable 
means  of  securing  this  advantage  is  for  the  col- 
lege to  provide  residences  for  its  faculty  and 
governing  officers.  When  this  institution  was 
founded,  a  few  years  ago,  as  the  evidence 
shows,  there  were  no  other  houses  in  the  vicin- 
ity, and  there  was  an  apparent  and  present  ne- 
cessity for  the  construction  of  these  houses  for 
the  use  of  the  college.  If,  possibly,  the  need 
for  maintaining  them  for  the  same  purpose  has 
now  become  less  imperative,  (which  is  not 
shown,)  it  may  well  be  deemed  still  an  appro- 
priate use  of  the  property  within  the  limits  of 
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reasonable  necessity,  so  that  the  colle|^e  may  al- 
ways have  its  faculty  located  in  the  immediate 
vicinity  of  the  institution;  otherwise  it  might 
often  occur  that  professors  and  tutors  would  be 
unable  to  find  residences,  except  at  such  a  dis- 
tance as  to  impair  in  some  degree  their  useful- 
ness. We  therefore  hold  that  such  property  is 
exempt.  There  is  no  claim  made  that  the 
amount  of  property  so  used  is  unreasonable, 
but  only  that  the  use  of  it  is  such  as  not  to 
bring  it  within  the  exemption.  The  folIowing^ 
authorities  go  to  sustain  (he  views  we  have  ex- 
pressed: Hennepin  County  v.  Oraee^  supra: 
State  V.  Ross,  24  N.  J.  L.  497 ;  Pierce  v.  Cam- 
bridge, 2  Cush.  611;  Oriswold  College  Trustee* 
V.  State,  46  Iowa.  275.  While  the  case  of 
Pierce  v.  Cambridge  was  not  like  this,  the 
court  expressed  the  opinion  that,  under  cir- 
cumstances such  as  are  here  presented,  the 
property  would  be  exempt. 

As  to  the  twenty  acres  of  unoccupied  land, 
we  have  come  to  the  conclusion  that  it  is  not 
within  the  declared  exemption.  The  cases  in 
which  the  question  of  the  direct  taxability  of 
railroad  property  has  been  considered,  such  as 
Ramsey  County  v.  Chicago,  M.  db  St.  P,  R.  Oo, 
33  Minn.  537;  Todd  County  v.  St,  Paul,  M,  rfr  Jf 
i?.  Co.  38  Minn.  163, — and  others  involving 
similar  questions,  have  but  little  bearing  upon 
the  question  now  before  us,  for  the  reason  that 
those  ca.ses  did  not  relate  to  the  question  of  ex- 
emption from  taxation,  but  rather  to  the  prop- 
er method  of  taxation,  the  use  of  the  property^ 
actual  or  contemplated,  being  regarded  as  de- 
cisive as  to  whether  it  should  be  subject  to  di- 
rect taxation,  or  whether  the  proper  contribu- 
tion to  the  state  on  account  of  such  property 
should  be  regarded  as  included  in  the  percent- 
age paid  on  the  earnings  of  the  railroad.  The 
question  here  is  as  to  the  absolute  exemption 
of  this  pi-operty  under  the  statute  above  re- 
cited. It  may  be  that,  if  the  twenty  acres  of 
land  now  referred  to  had  been  subjected  to 
actual  use  for  purposes  of  recreation,  it  might 
have  been  exempt.  The  question  would  have 
been  as  to  the  reasonableness  of  the  quantity 
of  the  land  so  used,  and  that  would  depend  to 
some  extent  upon  various  circumstances.  But 
such  is  not  the  case.  The  land  is  not  occupied^ 
used,  or  enjoyed,  and  it  can  hardly  be  said 
that,  within  the  meaning  of  the  statute,  it  is  at 
present  "necessary"  for  the  "proper  occupancy, 
use,  and  enjoyment"  of  the  college.  Even  u 
it  is  not  to  be  said  that  such  language  refers  to 
an  existing  or  present  need  and  use,  it  is  at 
least  to  be  said  that  it  does  not  naturally  refer 
to  or  comprehend  cases  where  the  use  of  the 
property  is  to  be  postponed  to  an  indefinite 
future  time.  Hence,  observing  the  principle  of 
strict  construction,  it  should  not  be  construed 
to  embrace  all  property,  however  extensive, 
actually  owned  by  the  institution,  even  though 
it  is  needed  for  present  use,  if,  in  fact,  not  fe- 
ing  presently  useful,  it  is  only  intended  to  make 
it  so  at  some  indefinite  future  time.  The  re- 
sult might  be  different  if  the  premises  were 
about  to  be  subjected  to  the  occupancy  or  use 
for  which  they  are  needful. 

The  determination  of  the  District  Couit  as 
to  the  8-acre  tract,  is  rerersed,  and  as  to  the 
^^0-acre  tract  it  is  afflrmed. 


1892. 


Farwell  v.  Cohen. 


381 


ILLINOIS  SUPREME  COURT. 


John  V.  FARWELL  et  al„  Appis., 

T. 

Daniel  COHEN. 

(138  Ul.  216.) 

1.  A  Toliiiitary  transfer  by  an  insolv- 
ent'of  certain  specified  property  in 
trust  to  sell  enougrh  of  It  to  paF  certain  speci- 
fied debts  and  return  the  remainder  Is,  regard- 
less of  the  form  of  the  Instrument,  an  asslflrn- 
ment,  within  the  meaninir  of  Act  May  22, 1877, 
conferring  Jurisdiction  on  county  courts  to  su- 
pervise the  execution  of  trusts  growing  out  of 
Toluntary  assignments  for  creditors. 

8*  A  creditor  of  the  assigrnor  may  be 
assiipiee  in  an  assignment  for  benefit  of  cred- 
itors. 

8«  A  voluntary  assig^nment  which  on  its 
fkce  includes  only  part  of  the  debtor^s 
property  and  contains  no  funeral 
terms  descriptive  of  property  is  not  converted 
into  a  general  assignment  of  all  the  debtor^s 
unexempt  property  by  Act  May  22,  1877,  which 
provides  thieit  an  assignment  for  creditors  shall 
not  be  void  for  want  of  any  list  or  Inventory, 
and  that  a  list  or  inventory  shall  not  be  conclu- 
sive, but  that  the  assignee  shall  take  title  to  ^'any 
other  property  not  exempt  by  law  .  .  ,  com- 
prehended within  the  general  terms*'  of  the  as- 
signment. 

4.  A  partial  assignment  for  particular 
creditors  is  included  within  the  provisions 
of  Act  May  22,  1877,  which  provides  that  an  as- 
signment shall  include  *^any  other  property  .  .  . 
comprehended  within  the  general  terms  of  the 
same"  and  that  all  debts  and  liabilities  are  to  be 
paid  pro  rata  *f  rom  the  assets  thereof"  and  the 
trust  is  enlarged  by  the  statute  which  makes  it 
inure  to  the  benefit  of  all  the  creditors. 

5.  Failure  to  acknowledge  and  record 
an  assig^nment  for  creditors  as  required  by  a 
statute  which  contains  no  negative  words  declar- 
ing it  void  for  such  failure  will  not  prevent  the 
assignment  from  becoming  operative. 

6*  A  claim  by  an  assigrnor  and  assignee 
that  an  assig^nment  for  creditors  is  a 
trust  for  certain  <sreditors  only  as  they 
intended  It,  estops  them  from  claiming  that  it  is 
invalid  for  lack  of  acknowledgment  and  record- 
ing when  it  is  held  to  inure  under  the  statute  to 
the  benefit  of  all  creditors. 

7.  A  petition  by  a  creditor  or  some  other 
party  in  interest  is  a  proper  way  to  cai  I 

upon  the  court  to  declare  a  deed  of  trust  for  cer- 
tain creditors  to  be  in  effect  an  assignment  for  all 
creditors. 

(June  10, 1881.)* 

*A  decision  was  originally  reached'  in  this  case 
affirming  the  decision  of  the  appellate  court  and 
an  opinion  handed  down  by  Chief  Jugtice  Magru- 
der  embodying  the  views  which  appear  In  his  dis- 
senting opinion  herewith  given.  A  rehearing  was 
subsequently  granted  after  which  the  decision  was 
reached  as  evidenced  by  the  opinion  given  here- 
with. 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Court,  Third  District,  re- 
yersiog  a  judgment  of  the  Circuit  Court  for 
Vermillion  County  which  in  turn  affirmed  a 
judgment  of  the  County  Court  sustaining  a 
demurrer  to  the  answer  in  a  proceeding  to  have 
a  transaction  declared  to  be  an  assignment  for 
benefit  of  creditors  and  to  have  the  assi<;nee 
removed  and  another  one  appointed  and  to 
have  the  court  supervise  the  distribution  of  the 
assets  in  accordance  with  the  provisions  of  the 
statute.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smith  &  Pence*  John  Maynard 
Harlan  and  Kraus»  Mayer  &  Stein,  for 
appellants: 

The  debtor  bein^  shown  to  be  insolvent,  if 
this  instrument  be  in  its  nature  an  assignment 
and  not  a  mere  mortgage,  it  will,  under  the 
statute,  vest  the  entire  property  of  the  debtor 
in  the  assignee,  even  though  in  the  deed  the 
debtor  has  failed  to  enumerate  some  of  hi» 
property. 

h^eydendall  v.  Baldwin,  108  111.  328. 

The  transaction  is  marked  by  all  the  indicia 
of  a  voluntarv  assignment. 

See  Gadwelts  Bank  v.  (-rittenden,  66  Iowa, 
240. 

The  Missouri  Statute  of  1856,  which  in  this 
respect  is  the  same  as  ours,  was  construed  in 
SJMpleigh  v.  Baird,  26  Mo.  825,  and  it  was  held 
that  it  did  not  invalidate  partial  assignments 
for  the  benefit  of  a  portion  of  the  creditors  of 
the  assignor,  but  that  it  had  the  eftect  of  over- 
throwinfi:  all  provisions  in  such  partial  assign- 
ments, giving  preferences  among  the  designat- 
ed creditors. 

The  term  "voluntary"  is  applied  to  assign- 
ments to  distinguish  them  from  such  as  are 
made  by  the  compulsion  of  the  law. 

Maniiy  v.  Logan,  27  Mo.  528;  Burrill,  As- 
signm.  4th  ed.  p.  3,  §  2. 

Chief  Justice  Redfield,  in  Mussey  v.  Noyes  db 
Baldwin,  26  Vt.  478,  says:  "An  assignment 
which  includes  all  one's  attachable  property, 
and  which  is  intended  to  close  up  one's  busi- 
ness^ and  does  so  at  once,  is  clearly  a  general 
assignment." 

IS&yes  V.  Hiekok,  27  Vt.  86;  Ilolt  v.  Ban- 
craft,  30  Ala.  200:  Dana  v.  LvU,  17  Vt.  890. 

When  a  debtor  has  made  a  general  disposi- 
tion of  all  his  property  and  effects,  and  sus- 
pended his  whole  business  in  consequence 
thereof,  thereby  declaring  insolvency,  his  act 
in  so  doing  constitutes  a  voluntary  assiennicnt 
under  the  statute;  and  it  is  immaterial  whether 
that  act  be  effectuated  by  one  or  more  instru- 
ments, provided  they  are  parts  of  one  and  the 
same  transaction,  in  and  by  which  the  debtor 
so  disposes  of  his  property.  The  Assignment 
Statute  is  remedial  in  its  nature  and  intended 
to  prevent  preferences,  and  must  be  liberally 
construed,  in  the  very  nature  of  things,  in  or- 
der to  accomplish  the  purposes  for  which  it 
was  enacteti.    The  courts   look  beyond  the 


Note.— Although  the  above  decision  as  to  the 
effect  of  a  partial  asaignment  for  particular  cred- 
itors rests  upon  provisions  of  the  Illinois  statute, 
it  is  of  great  practical  importance  by  reason  of  its 
subject-matter  as  well  &s  the  establishing  of  a  prec- 

18  L.  R.  A. 


edent  for   the  construction   of  similar  statutes 
elsewhere. 

For  note  on  the  general  question  what  operates 
as  an  assignment  for  creditors,  see  Akers  v.  Row- 
an (S.  OlOL.  R.  A.  707. 
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mere  fonn  of  iDStruments,  and  in  view  of  the 
circa  instances  surrounding  their  execution 
construe  them  according  to  their  real  meaning 
and  effect. 

Martin  v.  Haumnan,  14  Fed.  Rep.  160;  Kel- 
logg V.  RicJiardson,  19  Fed.  Rep.  72;  €lapp  v. 
Dittman,  21  Fed.  Rep.  15;  Perry  v.  Corby,  21 
Fed.  Rep.  737;  KerhB  v.  Ewing,  22  Fed.  Rep. 
698;  Clapp  v.  Nordmeyer,  25  Fed.  Rep.  72; 
Freund  v.  Taegerman,  26  Fed.  Rep.  812;  State 
V.  Morse,  27  Fed.  Rep.  262;  Weil  v.  Polaek,  80 
Fed.  Rep.  813;  Crow  v.  Beardsley,  68  Mo.  486; 
State  T.  Benoist,  37  Mo.  501;  Sexton  v.  Ander- 
son, 14  West.  Rep.  791,  95  Mo.  382;  Downing 
V.  Kintzing,  2  8erg.  &  R.  826;  Fan.  Ffe€^  v. 
Slauwn,  47  Barb.  817;  Ja<>/<  v.  Bancroft,  80 
Ala.  200;  Liverniore  v.  McNair,  84  N.  J.  Eq. 
478;  Tra<«>n  v.  BagaUy,  12  Pa.  164,  51  Am. 
Dec.  595;  Miners  Bank  of  Pottsville^e  App.  57 
Pa.  193;  Burrows  v.  Lenndorff,  8  Iowa,  96; 
Cole  V.  Dealham,  18  Iowa,  551;  Van  Patten  v. 
Burr,  52  Iowa,  518;  Heineman  v.  i3ar<,  55 
Mich.  64;  Harkrader  v.  /^%,  4  Ohio  St.  602; 
Dickson  v.  Rawson,  5  Ohio  St.  218;  Englebert 
V.  Blanjot,  2  Whart.  240;  Mussey  v.  JV>y^«  <fe 
Baldmn,  26  Vt.  471;  Thompson  v.  Hefner,  11 
Bush,  859;  Pfrrjs^  v.  Holden,  22  Pick.  269; 
Bonne  v.  Carter,  20  Neb.  566;  Banner  v. 
Brewer,  69  Ala.  191;  Winner  v.  iSfoj^^,  66  Wis. 
227,  57  Am.  Rep.  257;  Poflr^j  v.  iSfwtM,  24  Wis. 
868;  TFitt*  v.  Walker,  22  S.  C.  108,  53  Am. 
Rep.  706;  7'ruitt  Bros,  d  Co.  v.  CaldweU,  8 
Minn.  864,  74  Am.  Dec.  764;  Murphy  v.  Cald- 
well, 50  Ala.  461;  Otoen  v.  Arvis,  26  N.  J.  L. 
22;  fTfli/o^^  <fe  JSrr^d«  v.  Wainright  d  Co.  87 
Pa,  263;  Johnson's  App.  103  Pa.  373;  Taylor  v. 
Tayiew.  78  Ky.  470;  Sexton  v.  Anderson,  95 
Mo.  373. 

A  chattel  mortgage  may  operate  as  an  as- 
signment.* 

Cf4ipp  V.  DiUnian,  21  Fed.  Rep.  15;  Perry 
V.  Corby,  21  Fed.  Rep.  737;  Kerbs  v.  JFtrin^,  22 
Fed.  Rep.  693. 

So  of  a  confession  of  judgment. 

Clapp  V.  Nordmeyer,  2^  Fed.  Rep.  71;  Pres- 
ton V.  Spaulding,  120  III.  20& 

In  Englebert  v.  Blanjot,  2  Whart.  240,  the 
court  construed  a  bill  of  sale  to  a  party  to  pay 
himself  and  three  others  to  be  an  assignment. 

In  Miners  Bank  of  Pottsville's  App.,  57  Pa. 
193,  the  assignor  had  conveyed  or  assigned 
part  of  his  property,  to  be  divided  amongst 
certain  creditors  named,  pro  rata,  there  being 
other  creditors,  but  not  sufficient  property  to 
pay  them.  It  was  held  that  the  act  prohibit- 
ing preferences  in  assignments  applied  to  the 
case,  and  that  the  assignment  inured  to  the 
benefit  of  all  the  creditors. 

If  the  facts  are  such  as  to  show  that  at  the 
time  of  making  a  mortgage,  preferring  one 
creditor  over  another,  the  debtor  must  have 
known  he  was  insolvent,  it  will  be  within  the 
statute. 

Thompson  v.  Ileffner,  11  Bush,  859;  Mussey 
V.  Noyes  &  Baldwin,  26  Vt.  471;  Taylor  v. 
Taylor,  supra;  Whitaker  v.  Oarnett,  3  Bush, 
40Z;  Selz  d  Co.  V.  Evans,  6  111.  App.  466 ; 
Perry  v.  Uolden,  22  Pick.  289;  Bonns  v.  Car- 
ter, 20  Neb.  566. 

The  form  of  the  transaction  is  not  material. 

Johnson* s  App.  supra;  Banner  v.  Brewer, 
69  Ala.  191;  Rfydett  v.  Moore,  IJ  Pick.  862; 
jMftin  V.  l4/on,  22  Ala.  540;   Winner  v.  Hbyt, 
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66  Wis.  227,  57  Am.  Rep.  257;  WUks  v. 
Walker,  22  S.  C.  108,  58  Am.  Rep.  706;  Dole 
V.  Olmstead,  86  111.  150,  83  Am.  Dec.  897. 

The  requirement  that  the  assignment  be  re- 
corded, when  read  in  the  light  of  the  analogy 
of  our  laws  in  reference  to  the  recording  of  an 
instrument,  obviously  has  reference  to  the  pro- 
tection of  subsequent  purchasers  without  no- 
tice. 

Myer  v.  Fates  Sons  &  Co,  12  111.  App.  851; 
American  &  Co.v.  Frank,  62  Iowa,  202;  Munson 
V.  Fraeer,  73  Iowa,  177. 

The  vesting  of  the  title  is  as  little  depend- 
ent upon  the  acknowledgment  of  the  deed  as 
upon  recording. 

Scull  V.  Beeves,  8  N.  J.  Eq.  84. 

The  requirements  of  acknowledgment  and 
recording  are  conditions  subsequent,  not  con- 
ditions precedent,  to  the  vesting  of  title  in  the 
assignee. 

Winn  V.  Madden,  18  Mo.  App.  261;  Clayton 
V.  Johnson,  86  Ark.  406,  88  Am.  Rep.  40; 
Price  V.  Parker,  11  Iowa,  144;  Wright  v. 
Thomas,  1  Fed.  Rep.  716. 

The  absence  of  acknowledging  or  recording, 
even  in  the  case  of  a  formal  deed  of  assign- 
ment, does  not  invalidate  it. 

NieoU  V.  Spowers,  7  Cent.  Rep.  95,  105  N. 
Y.  1;  Fuller  v.  Hasbrouck,  46  Mich.  78;  Far- 
well  V.  CrandaU,  8  West.  Rep.  702, 120  111.  70; 
Perkins  v.  Zarracher,  32  Minn.  71;  Warner  v. 
Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616;  Cad- 
wetVs  Bank  v.  Crittenden,  66  Iowa,  287;  Daw- 
son V.  Crossen,  10  Or.  41;  Bardcastlev.  Fisher, 
24  Mo.  70. 

Messrs.  Tenney,  Bashford  A  Tenne^ 
and  E.  R.  E.  Kimbrouflfh*  also  for  appel- 
lants; 

When  an  insolvent  debtor  makes  a  transfer 
bv  which  substantially  all  his  property  is 
placed  in  the  hands  of  one  who  is  to  dispose 
of  the  same,  and  from  the  proceeds  pay  other 
creditors  of  the  grantor,  the  transaction,  what- 
ever be  its  form,  is  in  law  an  assignment  for 
the  benefit  of  creditors  within  the  true  mean- 
ing of  the  statutes  regulating  such  transfers. 
If  its  effect  upon  the  debtor's  property  is  sub- 
stantially what  would  be  accomplished  by  a 
regular  assignment,  it  will  be  held  to  be  one, 
even  though  the  parties  may  claim  that  they 
intended  to  have  it  operate  in  quite  a  different 
manner.  The  courts  give  to  the  transfer  the 
effect  which  the  statute  prescribes. 

In  all  the  states,  which,  like  our  own,  merely 
declare  the  preferential  features  void,  the 
courts  have  been  uniform  in  giving  a  broad 
and  liberal  construction  to  the  statute,  in 
order  that  its  equitable  purpose  may  not  be 
judicially  defeated  by  a  narrow  and  technical 
reading  of  its  terms. 

Harkrader  v.  Leiby,  4  Ohio  St.  602;  Bloom 
V.  Noggle,  4  Ohio  St.  45;  Brown  dfc  Co.  v.  W«W, 
20  Ohio,  389;  Bonns  v.  Carter,  20  Neb.  666; 
Englebert  v.  Blanjot,  2  Whart  240;  Watson  v. 
Bagaley,  12  Pa.  164,  51  Am.  Dec.  595.  See 
also  Fallon's  App.  42  Pa.  235;  Miners  Bank 
of  Pottsville's  App.  57  Pa.  193;  Wallace  d 
Krebs  v.  Waimcright  d  Co.  87  Pa.  268;  Lucas 
V.  Sunbury  d  E.  R.  Co.  32  Pa.  458;  Shubarv. 
Winding,  1  Cheves,  L.  218;  Page  v.  Smith, 
24  Wis.  368;  Winner  v.  Hoyt,  66  Wis.  227,  57 
Am.  Rep.  257;  Freund  v.  Jaegerman,  26  Fed. 
Rep.  812;  Martin  v.  Hausman,  14  Fed.  Rep. 
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160;  Weil  v.  Polack,  30  Fed.  Rep.  813:  Woon- 
socket  Rubber  Co,  v.  Falley,  80  Fed.  Rep.  808, 
and  the  cases  cited. 

The  word  "  assignmeDt "  is  used  iDdiffer* 
«iit1y,  to  indicate  both  the  transfer  and  the  writ- 
ten iDstrument  hy  which  the  transfer  is  evi- 
denced, and  the  clear  logic  of  these  decisions, 
and  those  of  this  court  in  Freydendall  v. 
Baldwin,  103  111.  325;  Hanchett  v.  Waterfmry, 
-3  West.  Rep.  501,  115  III.  220;  and  FarweU  v. 
Crandall,  8  West.  Rep.  702, 120  111.  70,— is  that 
in  the  title  to  the  Act,  and  in  the  7th,  13th,  and 
14th  sections,  the  word  is  used  in  the  former 
sense,  and  refers  to  the  act  of  the  debtor,  and 
not  to  the  evidence  of  the  act. 

To  have  a  transfer  come  within  the  legal 
meaning  of  an  assignment  for  the  benefit  of 
creditors,  it  need  not  be  evidenced  by  a  formal 
deed,  complete  in  all  its  parts,  and  expressly 
providing  for  the  payment  of  all  creditors. 
But  in  all  of  them  will  be  found,  in  one  form 
or  another,  the  following  principal  character- 
istics of  an  assignment,  viz.: 

1.  Insolvency  on  the  part  of  the  grantor. 

2.  A  trust  in  favor  of  creditors. 

3.  Power  in  the  trustee  to  sell  the  property 
and  pay  debts  of  the  grantor,  a  power  whicn 
does  not  create  a  mere  lien  on  the  property  for 
the  security  of  the  debts,  but  provides  for  a 
sale  and  appropriates  the  proceeds  of  the  sale 
to  their  payment. 

Burrill,  Assignm.  5th  ed.  g§  3,  4. 

The  fact  that  the  debtor  appoints  a  trustee 
seems,  in  most  instances,  to  fix  conclusively 
the  character  of  the  transaction  as  a  general 
assignment. 

finrrows  v.  Le/indorff,  8  Iowa,  96. 

When  a  conveyance  is  made  to  a  creditor 
under  an  agreement  by  which  he  is  to  sell  the 
property,  and  out  of  the  proceeds  pay  his  own 
and  other  debts  of  the  assignor,  be  becomes  a 
trustee,  and  the  transfer  is  an  assignment. 

Trtiitt  Bros.  v.  CaldweU,  8  Minn.  864,  74 
Am.  Dec.  764;  Harkrader  v.  Leiby,  4  Ohio  St. 
602;  Bloom  v.  Noggle,  4  Ohio  St.  45;  Winner  v. 
Bofft,  66  Wis.  227.  57  Am.  Rep.  257;  Mvrphy 
V.  Caldwell,  50  Ala.  461 ;  Bonns  v.  Carter,  20 
Keb.  666;  Lueas  v.  Stinbury  dt  E.  R.  Co.  82  Pa. 
4oH:  Ptige  v.  Smith,  24  Wis.  868:  Ingrain  v. 
(hlyTrn,  70  Wis.  184. 

Another  distinguishing  mark  of  an  assign- 
ment is  that  it  docs  not  merely  pledge  the 
property  as  security  for  the  payment  of  the 
debts,  as  in  the  case  of  a  mortsrage;  it  appro- 
priates it  absolutely  to  their  payment  by  giving 
the  assignee  power  to  raise  a  fund  by  sale  to 
pay  them. 

burrill,  Assignm.  §  A-^Crotc  v.  Beardsley,  68 
Mo.  48«;  Hoffman  v.  Mofikall,  5  Ohio  St.  124, 
64  Am.  Dec.  687. 

No  one  of  these  elements  of  an  assignment  is 
lacking  in  the  instrument  contained  in  this 
record. 

The  county  court  has  jurisdiction  to  vacate 
unlawful  preferences  in  assignments,  when 
the  property  is  in  t^e  possession  of  the  assignee. 

FreyendaU  v.  Baldwin,  108  III.  325. 

In  Hanchett  v.  Waterbury,  8  West.  Rep.  501, 
115  111.  220,  and  FarweU  v.  Crandall,  8  West. 
Rep.  702.  120  111.  70,  it  is  held  that  the  posses- 
sion of  the  assignee  is  the  possession  of  the 
court,  and  that  he  is  the  officer  of  the  court. 
This  case,  then,  meets  that  test  of  jurisdiction, 
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actual  custody  of  the  res  by  the  oflScer  of  the 
court. 

It  is  said  that  the  assignment  must  be  a  stat- 
utory assignment,  that  is,  it  must  be 'executed 
in  substantial  compliance  with  tho  statute. 

Bat  the  statute  is  silent  as  to  the  form  of  the 
instrument. 

Preston  v.  Spaulding,  120  111.  208. 

Annexing  an  acknowledgment  to  a  deed 
which  is  not  an  assignment  would  not!  make  it 
one,  and  the  converse  of  the  proposition  is  also 
true. 

The  presence  or  absence  of  the  acknowledg- 
ment can  have  no  effect  in  determining  the 
character  of  the  instrument. 

Although  our  statute  says  that  every  assign- 
ment shall  be  duly  acknowledged  and  re- 
corded, the  provision  is  anything  but  man- 
datory in  its  character. 

Where  the  Legislature  requires  a  thing  to  be 
done  not  in  itsell  essential  to  the  validity  of  it, 
and  does  not  in  terms  specify  what  shall  be  the 
consequence  of  noncompliance,  the  court  will 
not  make  that  consequence  to  be  an  avoidance 
of  the  whole. 

Wilberforce,  Statute  Law,  205;  Stayton  v. 
Uulings,  7  Ind.  144;  Maxwell,  Interpretation 
of  Statutes,  2d  ed.  452;  Nowell  v.  Worcester,  9 
Exch.  468;  Sedgwick,  Stat.  &  Const.  Law,  816; 
Thames  Mfg.  Co.  v.  Lathrop,  7  Conn.  550. 

The  use  of  the  word  "shall"  is  not  conclu- 
sive; for  that  word  is  held  to  be  directory 
merely  when  no  right  or  benefit  depends  on  its 
use  in  an  imperative  sense. 

Fmcler  v.  Pirkins,  77  111.  271. 

As  to  recording,  the  statute  is  mei'ely  direct- 
ory, and  a  failure  to  record  the  assignment 
does  not  affect  its  validity. 

Myer  v.  Fales  Sons  dbCo.  12  111.  App.  351. 

In  Iowa  neither  acknowledgment  nor  record 
is  essential,  where  the  property,  as  in  this  case, 
is  delivered  to  the  assignee. 

Meeker  v.  Sanders,  6  Iowa,  61;  American  db 
Co.  V.  Frank,  62  Iowa,  202;  Munson  v.  Frazer, 
73  Iowa,  177;  Dawson  v.  Coffey,  12  Or.  518. 

Mr.  J.  B.  Manny  with  Messrs.  Hoses  & 
Newman*  for  appellee: 

The  jurisdiction  of  the  county  court  is  a 
special  statutory  and  limited  jurisdiction. 
While  the  powers  contended  for  would  require 
general  jurisdiction  both  at  law  and  in  equity. 

FarweU  v.  Crandall,  8  West.  Rep.  702,  120 
111.  70;  Knoxville  Nat.  Bank  v.  Uanirick,  67 
Iowa,  588;   Wurtz  v.  Hart,  13  Iowa,  515. 

Smith  &  K.  Implement  Co.  v.  Thvrman,  29 
Mo.  App.  189,  shows  that  inasmuch  as  the  deed 
did  not  purport  on  its  face  to  dispose  of  all  the 
grantor's  property,  it  is  a  deed  of  trust  and  not 
an  assignment. 

See  also  CaldteelVs  Bank  y.  Crittenden,  66 
Iowa,  287. 

The  intention  of  the  parties  is  the  paramount 
question,  whether  an  assignment  shall  be  es- 
tablished or  not. 

Carson  v.  Byers,  67  Iowa,  611;  Gage  d  Co.  v. 
Parry,  69  Iowa,  605. 

No  general  assignment  is  declared  unless  all 
the  property  of  the  assignor  is  included. 

Jaff'ray  cfc  Co.  v.  Oreenbaum,  64  Iowa, 
492. 

The  right  to  redeem  shows  the  deed  to  be  a 
mortgage. 

Oage  v.  CJtesebro,  49  Wis.  486;  National  Ins. 
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iJo,  V.  WebBter,  aS  111.  470;  Jones,  Chat.  Mort. 
g§  19,  22,  285,  323. 

A  mortgage  is  not  an  assignment  for  the 
benefit  of  creditors,  which  is  made  to  a  cred- 
itor to  secure  a  debt  to  him  and  the  debts  of 
other  creditors  named. 

Jones,  Chat.  Mort.  §  855;  Canter  v.  liewey,  63 
Wis.  552;  Bagg  v.  Jerome,  7  Mich.  145;  Gage  v. 
Chesebro,  49  Wis.  486;  Jaffray  &  Go.  v.  Green- 
baum,  CaldicelVs  Bankv.  Crittenden,  and  Gage 
cfe  Co,  V.  Parry ^  supra;  Brooks  v.  Marbury,  24 
U.  8.  11  Wheat.  88,  6  L.  ed.  426. 

Baker*  J.,  delivered  the  opinion  of  the 
court : 

John  V.  Farwell  &>  Co.  filed  in  the  county 
court  of  Vermillion  county  a  petition, 
verified  by  afiidavit,  wherein  it  was  stated 
that  they  were  creditors  of  George  Silver- 
man, of  that  county,  and  that  he  was  in- 
debted to  them  for  goods  sold  and  delivered 
in  the  sum  of  $1,498.58;  and  that  on  De- 
cember 18,  1887,  said  Silverman  executed 
and  delivered  to  Daniel  Cohen  an  instrument 
of  writing  as  follows: 

'*Know  all  men  by  these  ppesents,  that 
I,  George  Silverman,  of  the  city  of  Danville, 
county  of  Vermillion  and  state  of  Illinois, 
in  consideration  of  the  sum  of  thirteen 
thousand  four  hundred  and  sixty -nine  and 
seventy -hundredths  dollars,  to  me  in  hand 
paid  by  H.  B.  Claflin  &  Co.,  M.  Cohen,  D. 
Cohen,  Simon  and  Rosenbloom,  Mayer  Sing- 
er, and  Sarah  Silverman,  the  receipt  where- 
of is  hereby  acknowledged,  and  in  considera- 
tion of  the  sum  of  one  dollar  in  hand  paid 
to  me  by  Daniel  Cchen,  do  hereby  sell,  as- 
sign, transfer,  and  set  over  unto  said  Daniel 
Cohen  all  and  singular  the  following  goods 
and  chattels,  viz.  :  All  the  stock  of  dry 
goods  and  carpets,  boots  and  shoes,  store  fixt- 
ures, and  every  other  article  of  property  in 
and  about  the  store-room  known  as  'No.  115 
East  Main  Street,'  in  the  city  of  Danville 
and  state  of  Illinois,  in  trust  for  the  uses 
and  purposes  following,  that  is  to  say: 
Whereas,  I  am  indebted  to  the  persons  here- 
inafter named  in  the  amount  hereinafter 
mentioned,  which  are  evidenced  by  sundry 
promissory  notes,  as  follows:  One  note 
dated  August  10,  1887,  for  six  hundred  and 
fifty-three  dollars,  due  in  six  months  from 
date ;  one  note  dated  August  19,  18K7,  for 
seven  hundred  ninety-two  dollars  and  niuety- 
two  cents,  due  in  four  months  from  date : 
one  note  dated  August  20,  1887.  for  six 
hvmdred  and  fifty-four  dollars  and  one  cent, 
due  six  months  after  date;  one  note  dated 
October  2,  1887,  for  four  hundred  twenty -one 
dollars  and  thirty- six  cents,  due  in  three 
months  from  date  f  one  note  dated  October  6, 
1887,  for  seventy-four  dollars  and  fifty  cents, 
due  in  four  months  from  date ;  one  note  dated 
August  9,  1887,  for  seven  hundred  and 
ninety-one  dollars,  due  in  four  months  from 
date,  all  payable  to  II.  B.  Claflin  «k  Co.  ; 
one  note  dated  December  8,  1887,  for  five 
thousiind  eight  hundred  and  fifty  dollars, 
due  one  day  after  date,  payable  to"  Moses  M. 
Cohen  ;  one  note  dated  December  8.  1887,  for 
fourteen  hundred  and  fifty  dollars,  due  one 
day  afterdate,  and  payable  to  Daniel  Cohen  ; 
one  note  dat4?d  I)eceml)er  8,  1887,  for  seven 
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hundred  and  fortvone  dollars,  payable  to* 
Mayer  Singer,  and  due  one  day  after  date ; 
one  note  dated  December  8,  1887,  for  nine- 
teen hundred  dollars,  due  one  day  after  date, 
and  payable  to  Sarah  Silverman;  also,  the 
sum  of  one  hundred  and  fifty  dollars,  du(>  on 
an  open  account  to  Simon  and  Rosenbloom. 
And  whereas,  I  am  desirous  of  securing  the 
payment  of  said  several  sums  of  money : 
Now,  therefore,  the  said  Daniel  Cohen  shall 
take,  hold,  and  receive  said  goods  and  chat- 
tels hereby  conveyed,  in  trust,  to  sell  tho 
same  at  public  sale,  in  such  quantities  as 
he  may  B(>e  fit,  after  giving  at  least  ten  days* 
notice  of  the  same,  by  pbsting  up  notices  of 
the  same  in  at  least  five  public  places  in  .said 
city  of  Danville,  and  out  of  the  proceeds- 
thereof,  after  paying  the  expenses  of  caring 
for  said  property  and  making  said  sale,  to — 
First,  pay  the  several  amouute  mentioned  in 
said  several  notes  payable  to  H.  B.  Claflin 
&  Co.  ;  secondly,  to  pay  said  note  to  Daniel 
Cohen ;  thirdly,  to  pay  the  other  indebted- 
nesses above  mentioned :  provided,  however, 
that  stiid  trustee  shall  not  sell  any  more  of 
said  goods  and  property  than  is  sufficient  to 
pay  said  indebtedness  and  expenses  aforesaid. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  14th  day  of  December, 
1887.     George  Silverman      [Seal.]" 

The  petition  further  stated  that  the  stock 
of  goods  .so  sold,  assigned,  and  transferred 
to  Cohen  composed  all  the  property  and  es- 
tate of  any  value  belonging  to  Silverman, 
and  that  the  latter  at  the  time  of  executing 
the  instrument  wi\s,  and  still  is,  wholly  in- 
solvent; that  the  liabilities  of  Silverman 
exceeded  $40,000;  and  that  said  ^oods  were 
insufficient  to  pay  such  liabilities,  their 
value  being  not  to  exceed  $20,000.  It  was 
alleged  that  the  transfer  was  is  fact  and  in 
law  an  assignment  for  the  benefit  of  creditors 
to  Cohen  as  assignee,  with  preferences  in 
favor  of  the  persons  in  the  instrument  named, 
and  that  thereby  Cohen  became  assignee  of 
Silverman,  and  subject  to  all  the  duties  and 
liabilities  of  an  assignee;  further,  that  he 
had  seized  the  property,  and  held  possci^sion 
of  the  same,  but  instead  of  administcrin|r  the 
same  according  to  law,  under  the  supervision 
and  direction  of  the  court  intended  to  wholly 
ignore  the  court  and  administer  the  propt»rty 
solely  for  the  benefit  of  the  persons  named 
in  the  assignment  as  beneficiaries  without 
regard  to  the  rights  of  petitioners  and  other 
creditors  of  Silverman,  and  without  comply- 
ing with  any  of  the  provisions  of  the  laws  of 
Illinois  regulating  assignments,  and  in  pur- 
suance of  such  intention  had  given  notice 
that  lie  would  sell  said  property  on  Decem- 
ber 26,  1887,  etc.  It  was  also  alleged  that 
Cohen  was  not  a  resident  of  the  st-ate,  and 
not  a  proper  person  to  act  as  assignee :  that 
he  was  one  of  the  preferred  creditors  in  the 
assignment,  a  relative  of  the  assignor,  and 
that  he  would  not  act  impartially  in  the 
matter ;  that  he  was  acting  solely  in  the  in- 
terest and  under  the  direction  of  the  insolv- 
ent and  the  preferred  creditors ;  and  that  he 
had  filed  in  the  court  no  b<md  as  assignee 
nor  any  schedule  or  inventory  of  the  property 
assicrned  and  that  he  did  not  intend  to  do  so 
until  compelled  by  the  onler  of  court.     The 
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prayer  of  the  petition  was  that  an  order  be 
-entered  restraining  Cohen  from  disposing  of 
the  property  without  an  order  of  the  court, 
and  requiring  him  to  file  a  schedule  of  the 
assigned  property,  and  submit  to  the  juris- 
diction or  the  court,  and  that  he  be  removed 
as  assignee,  and  some  suitable  person  ap- 
pointed to  administer  the  estate  under  the 
direction  of  the  court,  and  that  a  citation  is- 
sue against  Silverman,  etc.,  and  for  other 
relief. 

The  answer  of  Cohen  to  the  petition  was 
as  follows:  "The  said  respondent,  Daniel 
Coheuv  not  admitting  the  jurisdiction  of  said 
«ourt  in  the  premises  but  reserving  at  all 
times  hereafter  the  right  to  question  the 
aame,  for  cause  why  said  petition  sliould  not 
be  granted,  says  that  he  admits  that  George 
Silverman,  on  the  14th  day  of  December, 
1887,  executed  to  respondent  the  said  instru- 
ment in  said  amended  petition  described. 
Respondent,  further  answering,  says  that  he 
is  not  sufficiently  advised  of  the  financial 
•condition  of  the  said  George  Silverman  to 
state  whether  he  is  insolvent  or  not,  or  what 
the  amount  of  his  indebtedness  really  is  or 
wus,  but  admits  that  said  stock  of  merchan- 
dise does  not  exceed  in  value  the  sum  of 
twenty  thousand  dollars, nor  is  he  able  to  say 
whether  said  stock  constituted  ikU  of  Silver- 
man's property.  Respondent,  further  an- 
swering, denies  that  either  in  fact  or  in  law 
the  instrument  is  an  assignment  for  the 
benefit  of  creditors,  within  the  meaning  of 
the  laws  of  the  state  of  Illinois,  and  denies 
that  the  same  was  by  the  said  Silverman  in- 
tended to  be  an  assignment,  or  was  by  re- 
spondent accepted  as  such,  and  avers  that  the 
same  was  not  acknowledged  by  said  Silver- 
man but,  on  the  contrary,  respondent  avers 
that  said  instrument  was  executed  and  de- 
livered by  said  Silverman,  and  received  by 
respondent,  as  a  chattel  mortgage,  or  trust- 
deed  in  the  nature  of  a  chattel  mortgage,  to 
secure  the  payment  of  the  debts  therein 
mentioned.  And  respondent,  further  answer- 
ing, says  that  at  the  time  of  the  execution 
anS  delivery  of  said  chattel  mortgage  it  was 
■expressly  understood  and  agreed  by  and  be- 
tween said  Silverman  and  this  respondent, 
and  by  the  creditors  mentioned  in  said  in- 
strument, that  said  Silverman  should  have 
the  right  to  redeem  said  ^oods  and  chattels 
at  any  time  before  the  expiration  of  said  ten 
days  during  which  said  sale  was  to  be  made 
and  at  any  time  before  said  sale  was  made, 
by  the  payment  of  said  debts  in  said  chattel 
mortgage  mentioned.  Respondent,  further 
answering,  says  that  said  notes  mentioned 
in  said  chattel  mortgage  as  due  M.  Cohen, 
Mayer  Singer,  and  Sarah  Silverman  were 
all  and  each  due,  and  contained  a  warrant 
-of  attorney,  executed  on  the  day  of  the  date 
of  said  notes,  authorizing  the  confession  of 
judgments,  in  term-time  or  vacation,  on  said 
notes,  and  that  said  payees  of  said  notes 
were  threatening  and  intending  to  cause 
judgments  to  be  entered  up  for  the  amount 
of  said  notes,  and  to  issue  executions  thereon, 
and  levy  the  same  on  said  stock  of  merchan- 
dise, and  that  said  Silverman  was  not  able 
to  secure  a  further  extension  of  the  time  for 
the  payment  of  said  notes,  except  by  the  ex- 
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ecution  of  said  chattel  mortgage.  Respond- 
ent, further  answering,  admits  that  he  has 
eniered  into  possession  of  said  goods  and 
chattels,  and  has  advertised  the  same  for  sale, 
but  has  not  sold  the  same,  and  that  the  said 

goods  are  now  subject  to  redemption  by  said 
George  Silverman,  or  any  person  entitled  to 
redeem  the  same,  and  that  he  now  claims 
no  interest  in  said  goods,  and  has  never 
claimed  or  had  any  interest  in  said  goods, 
save  as  trustee  or  mortgagee  under  said  chat- 
tel mortgage.  Respondent,  further  answer- 
ing, admits  that  he  does  not  intend  to 
execute  a  bond  as  assignee,  or  to  file  an 
inventory  or  schedule,  but  expressly  denies 
all  jurisdiction  of  this  court  in  the  premises 
to  either  compel  him  to  execute  said  bond, 
or  to  file  said  schedule  and  inventory,  or  to 
remove  him  from  his  trust.  Wherefore  re- 
spondent asks  that  said  citation  may  be  dis- 
missed, and  that  said  restraining  order,  here- 
tofore issued,  ma^  be  dissolved,  and  that  he 
may  be  hence  discharged  with  his  costs." 
Said  answer  was  verified  by  the  affidavit  of 
Cohen. 

The  county  court  sustained  a  demurrer  to 
said  answer.  The  court  then  found  that  said 
Cohen  did  not  intend  to  inventory  and  ap- 
praise the  property  assigned  to  him  and  enter 
into  bond,  and  that  he  refused  so  to  do,  and 
that  he  had  failed  and  neglected  for  the 
period  of  twenty  days  after  the  making  of 
the  assignment  to  file  an  inventory  and  val- 
uation and  give  bond ;  and  thereupon  said 
court  removed  Cohen  as  assignee,  and  ap- 
pointed John  G.  Thompson  assignee.  Upon 
an  appeal  to  the  circuit  court,  that  court 
sustained  a  demurrer  to  the  answer  of  Cohen, 
and  in  all  things  affirmed  the  judgment  and 
order  of  the  county  court.  The  case  was 
thereupon  taken  to  the  appellate  court,  and 
there  the  judgment  was  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  petition.  The  petitioners  John  V.  Far- 
well  et  al.  have  brought  the  record  to  this 
court  by  appeal,  and  have  assigned  errors. 

The'  material  question  in  this  case  is 
whether  or  not  the  instrument  which  on  De- 
cember 18,  1887,  was  executed  and  delivered 
by  Silverman  to  Cohen  is  such  a  voluntary 
assignment  as  will,  under  the  Act  of  May 
22,  1877,  (Laws  1877,  p.  116,)  confer  juris- 
diction and  authority  upon  the  county  court 
to  supervise  the  execution  of  the  trusts 
created  bv  or  growing  out  of  such  instru- 
ment, and  the  administration  of  the  property 
thereby  conveyed.  By  the  Act,  its  provisions 
are  made  applicable  "in  all  cases  of  volun- 
tary assignments  hereafter  made  for  the 
benefit  of  creditor  or  creditors. "  In  the  late 
case  of  Farwell  v.  Nilsson,  133  111.  45,  it 
was  said  :  "  The  word  '  assignment'  had,  at 
the  time  this  statute  was  adopted,  a  well- 
defined  meaning,  understood  by  all  the 
people,  and  it  has  no  different  meaning. in 
said  Act.  According  to  the  common  accep- 
tation of  the  term,  it  is  a  transfer,  without 
compulsion  of  law,  by  a  debtor  of  his  prop- 
erty to  an  assignee,  in  trust  to  apply  the 
same,  or  the  proceeds  thereof,  to  the  pay- 
ment of  his  debts,  and  to  return  the  surplus, 
if  any,  to  the  debtor."  And  in  the  same  case 
it  was  said :    "The  mere  form  of  the  instru 
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luent  is  no  doubt  immaterial,  provided  the 
operation  of  it  is  to  create  a  trust  in  the 
property  conveyed  for  the  benefit  of  creditors, 
and,  if  such  are  the  purpose  and  design  of 
the  instrument,  then  any  preference  m  it, 
or  which,  b^  construction  of  law,  forms  a 
part  of  it,  is  in  fraud  of  the  statute,  and 
void."  In  Preston  v.  Spaulding,  120  111.  217, 
it  was  said  :  "^The  statute  is  silent  as  to  the 
form  of  the  instrument  or  instruments  by 
which  an  insolvent  debtor  may  effect  an  as- 
signment;" and  in  one  of  the  earlier  cases 
that  arose  under  the  statute,  Hanefiett  v. 
WaUrbury,  115  111.  230,  3  West.  Rep.  501,  it 
was  said  ''that  the  right  and  power  of  a 
failing  debtor  to  pass  the  title  of  his  effects 
to  an  assignee  remain  as  they  did  before  the 
statute. "  In  the  case  of  Weber  v.  Mick,  131 
111.  520,  in  speaking  of  the  subject  of  a  vol- 
untary assignment  for  the  benefit  of  creditors, 
we  said  that  such  an  assignment  was  and 
**  always  had  been  underst(K)d  to  be,  an  in- 
strument voluntarily  executed  by  a  failing 
debtor,  by  which  he  assigns  to  some  third 
person,  as  assignee  or  trustee,  the  whole,  or 
sometimes  the  bulk,  of  his  property,  to  be 
by  sucli  trustee  distributed  among  the  as- 
signor's creditors  in  satisfaction  of  their  de- 
mands." In  Schroeder  v.  Walsh,  120  111.  403, 
8  West.  Rep.  501,  this  court,  in  speaking  of 
such  assignments  and  of  the  Statute  of  lo77, 
said  :  **  That  Act  applies  only  to  conveyances 
of  property  to  an  assignee  or  trustee,  in  trust 
to  convert  the  same  into  money  for  the  bene- 
fit of  creditors  of  the  assignor ;"  and  to  this 
statement  was  added  the  further  clause, 
"which  can  now  only  be  made  under  that 
law. "  Since  the  ri^ht  and  power  of  the  fail- 
ing debtor  to  pass  title  to  an  assignee  remain 
as  they  did  before  the  statute,  and  since  the 
mere  form  of  the  instrument  is  immaterial, 
provided  it  operates  to  create  a  trust  for  the 
benefit  of  creditors,  and  since  the  word  "as- 
signments," found  in  the  Act,  has  no  differ- 
ent meaning  than  that  which  it  had  at  the 
time  the  statute  was  adopted,  and  prior 
thereto,  it  would  seem  that  the  expression, 
''which  can  now  only  be  made  under  that 
law,"  signifies,  merely,  that  all  voluntary 
assignments  for  the  benefit  of  creditors  must 
be  carried  into  execution  in  conformity  with 
the  principles  and  rights  established  by  that 
Act  and  that  administration  of  the  trusts  may 
be  enforced  by  the  court  to  which  the  Act 
gives  jurisdiction  over  the  particular  subject- 
matter  of  such  voluntary  assignments. 

Waiving  for  the  present  the  question  of 
the  capacity  of  Silverman  to  make  a  volun- 
tary assignment,  and  the  fact  that  the  in- 
strument executed  purported  to  assign  certain 
specified  property,  and  contained  no  general 
term  that  would  include  other  property,  and 
waiving,  also,  various  matters  of  supposed 
non-compliance  with  statutorv  requirements, 
we  think  it  manifest,  as  well  from  the  cita- 
tions above  made  from  former  decisions  of 
this  court  as  from  the  doctrine  laid  down  in 
the  books,  and  in  cases  adjudicated  in  other 
courts,  that  said  Instrument  was  an  assign- 
ment for  the  benefit  of  creditors,  and  not  a 
mere  mortgage  security  or  pledge.  By  it 
Silverman  sells,  assigns,  transfers  and  sets 
r)ver  unto  Daniel  Cohen  the  goods  and  chat- 
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tels  therein  mentioned ;  and  it  provides  that 
said  Cohen  shall  take,  hold,  and  receive  the 
goods  and  chattels  thereby  conveyed,  in 
trust  to  sell  the  same  at  public  sale  in  such 
quantities  as  he  may  see  fit,  and  out  of  the 
proceeds  pay  expenses  and  certain  debts  in 
a  certain  specified  order  of  payment ;  and  it 
contains  a  proviso  that  the  trustee  shall  not 
sell  any  more  of  said  goods  and  property 
than  is  sufficient  to  pay  said  indebtedness 
and  expenses.  Some  of  the  specified  debts 
were  due,  and  some  were  not  due.  The  in- 
strument, on  its  face,  was  an  absolute  trans- 
fer of  the  whole  interest,  legal  and  equitable, 
in  the  propertj\  In  express  terms  it  created 
a  trust  in  favor  of  certain  creditors  of  Silver- 
man other  than  Cohen.  The  fact  that  a  debt 
due  Cohen  was  also  provided  for  did  not 
take  from  the  instrument  its  character  of  an 
assignment  for  the  benefit  of  creditors.  A 
creditor  of  the  assignor  may  be  the  assignee 
in  such  an  assignment.  There  is  no  condi- 
tion of  defeasance  providing  for  the  return 
of  the  property  upon  ,the  payment  of  the 
debts  mentioned.  At  most,  there  w^as  ex- 
press provision  for  a  resulting  trust  for  any 
excess  of  assets  over  liabilities,  and  that 
much  the  law  itself  implied.  A  correct  def- 
inition of  an  assignment  for  the  benefit  of 
creditors,  as  we  understand  the  law,  is  given 
in  the  American  and  English  Encyclopcedia 
of  Law,  and  it  is  this :  "A  voluntary  trans- 
fer by  a  debtor  of  all  or  a  part  of  his  prop- 
erty to  an  assignee  or  assignees,  in  trust  to 
apply  the  same,  or  the  proceeds  thereof,  to 
the  payment  of  some  or  all  of  the  assignor's 
debts,  and  to  return  the  surplus,  if  anv,  to 
him."  See  volume  1,  pp.  845,  846,  and  au- 
thorities cited. 

Since  appellee  claims  title  under  the  in- 
strument of  December  14,  1887.  and  appel- 
lants have  no  case  in  court  except  as  based 
thereon,  it  would  seem  that  the  capacity  of 
Silverman  to  execute  the  same  must  neces- 
sarily be  admitted  by  both  parties,  and  that 
the  only  issue  between  them  in  regard  there- 
to can  be  in  respect  to  its  legal  effect.  The 
Assignment  Act  of  1877  is  not,  in  express 
terms,  confined  to  debtors  who  either  are  in 
fact  insolvent  or  contemplate  insolvency. 
The  expression,  "assignment  for  the  benefit 
of  creditors,"  implies  insolvency,  and  an  in- 
ability on  the  part  of  the  debtor  to  provide 
for  the  claims  of  his  creditors  in  the  usual 
way.  It  is  to  be  presumed  that  a  debtor  who 
is,  or  thinks  he  is,  solvent,  will  not  transfer 
his  estate,  and  yield  up  all  dominion  over 
it,  for  the  purpose  of  having  it  administered 
upon  under  the  supervision  of  a  court ;  loid 
it  is  unreasonable  to  suppose  that  the  Legis- 
lature contemplated  or  intended  that  the 
provisions  of  the  Act  should  be  applicable  to 
a  solvent  debtor.  In  Ilanchett  v."  Waterbtiry, 
115  111.  220,  3  West.  Rep.  601,  this  court 
held  that  said  Act  was,  in  its  frame- work 
and  detail,  essentially  a  general  insolvent 
law,  and  that  it  was  so  intended  by  the 
Legislature.  In  Gardner  v.  Coiamereial 
Nat.  Bank  of  Prorideiice,  95  111.  298,  it  was 
held  that  a  solvent  debtor  could  not  make  a 
valid  deed  of  assignment  for  the  benefit* of 
creditors.  It  follows  that  the  allegation  of 
the  assignor's  insolvency  contained  in  the 
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petition  is  material  to  the  case  made  by  the 
petition,  but  we  think  that  the  statements  of 
the  answer,  they  being  taken  most  strongly 
against  the  pleader,  sufficiently  admit  such 
insolvency. 

The  questions  whether  a  parol  assignment 
of  property,  or  a  constructive  voluntary  as- 
signment of  property,  for  the  beneflt  of 
creditors,  is  a  voluntary  assignment  for  the 
benefit  of  creditors,  within  the  contemplation 
of  the  Assignment  Act,  are  discussed  at  great 
length  in  the  briefs  and  arguments.  But, 
since  here  the  assignment  was  by  deed, 
though  not  in  the  usual  form,  duly  signed, 
sealed,  and  delivered,  and  a  trust  for  the 
benefit  of  creditors  was  created  therein  in 
<lirect  and  express  language,  no  such  ques- 
tions are  involved  in  the  record,  and  we 
must  decline  to  consider  them. 

The  instrument  here  in  question  transferred 
to  the  assignee  certain  specified  goods  and 
chattels,  and  it  contained  no  general  terms 
which  would  embrace  other  propertjr.  A 
general  assignment  of  all  property  is  the 
most  usual  species  of  voluntary  assignments. 
From  the  fact  that  the  Act  of  1877  provides 
that  the  debtor  shall  annex  to  the  assignment 
"an  inventory,  under  oath  or  affirmation,  of 
his,  her,  or  their  estate,  real  and  personal," 
an  implication,  more  or  less  strong,  arises 
that  the  statute  contemplates  general  assign- 
ments only.  This  assignment  is  not  upon 
iU  face  a  general  assignment.  If,  from  the 
implication  above  noted,  and  from  any  im- 
plication that  might  arise  from  the  use  of 
the  term  "voluntary  assignments,"  or  other- 
wise from  the  provisions  of  the  Act,  it  were 
(leducible  that  general  assignments  alone  are 
within  the  statute,  yet  the  absence  of  general 
t<'rms  in  the  deed  could  be  hoi  pen  by  an 
iiverment  and  proof.  In  UniUd  States  v. 
Ilowland,  17  U.  S.  4  "Wheat.  108,  4  L.  ed. 
526,  Chief  Justice  Marshall  said :  **  The  deed, 
then,  conveys  only  the  property  contained 
in  the  schedule,  and  the  schedule  does  not 
purport  to  contain  all  the  property  of  the 
parties  who  made  it.  In  such  a  case  the 
presumption  must  be  that  there  is  property 
not  contained  in  the  deed,  unless  the  contrary 
appears.  The  <ytius  probandi  is  thrown  on 
the  United  States.  .  .  .  The  depositions 
do  not  aid  the  deed.  The  question  whether 
the  whole  property  is  assigned  is  still  left  to 
conjecture  ;  and  this,  beine  the  fact  on  which 
the  preference  of  the  United  States  is  founded, 
ought  to  be  proved.  Not  being  proved,  the 
court  is  of  opinion  that  it  is  not  a  case  in 
which  it  can  be  claimed."  In  United  States 
V.  Langton,  5  Mason,  280,  Justice  Storv  said  : 
'*  I  agree  at  once  to  the  reasoning  at  the  bar, 
tliat  if  the  assignment  be  in  fact  of  all  the 
debtor's  property,  although  it  does  not  so 
appear  upon  the  face  of  Uie  instrument,  the 
priority  of  the  United  States  attaches.  The 
same  rule  applies  if  a  small  part  be  left  out 
for  the  purpose  of  fraudulent  evasion  of  that 
priority."  In  the  case  at  bar  the  petition 
avers  that  the  stock  of  goods  sold,  assigned, 
and  transferred  to  Daniel  Cohen  composed 
all  the  property  and  estate  of  any  value  be- 
longing to  Gteorge  Silverman.  The  answer 
neither  admitted  nor  denied  this  allegation, 
but  stated   that  'the  defendant,  Cohen,  was 
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not  "able  to  say  whether  said  stock  consti- 
tuted all  of  Silverman ' 8  property. "  Without 
the  statute  itself  operated  to  convert  the 
partial  assignment  into  a  general  assignment, 
the  chancery  rule  which  is  applicable  to  the 
case  made  it  incumbent  upon  the  petitioner 
to  prove  said  averment,  before  it  could  make 
in  his  favor ;  and  he  did  not  do  so. 

Is  a  voluntary  assignment,  which  upon  it& 
face  is  but  a  partial  assignment,  so  enlarged 
by  the  statute  as  to  make  it  a  general  assign- 
ment? It  would  be  entirely  competent  for 
the  Legislature  to  provide  that  every  volun- 
tary assignment  for  the  benefit  of  creditors, 
whether  a  general  assignment  on  its  face,  or 
purporting  to  be  a  partial  assignment  merely, 
should  be  deemed  and  taken  to  include  all 
the  property  and  estate  of  the  assignor  not 
exempt  by  law.  This  statute  does  not  so 
provide  in  express  terms,  and  the  question 
arises  whetJier  or  not  it  so  provides  by  im- 
plication. There  are  several  provisions  of 
the  Act  which  seem  to  be  somewhat  indicative 
of  such  an  intention  ;  but  these  and  all  other 
provisions  of  the  statute  must  be  so  inter- 
preted, if  it  is  reasonably  possible,  as  that 
due  effect  shall  be  given  to  all  the  provis- 
ions of  the  Act.  Section  1  provides  that 
"in  all  cases  of  voluntary  assignments"  the 
debtor  or  debtors  "shall  annex  to  such  as- 
signment an  inventory,  under  oath  or  affirma- 
tion, of  his,  her,  or  their  estate,  real  and 
personal,  according  to  the  best  of  his,  her, 
or  their  knowledge ;  .  .  .  but  such  in- 
ventory shall  not  be  conclusive  as  to  the 
amount  of  the  debtor's  esttite."  Since  the 
statute  uses  the  words  "all  cases,"  and  pred- 
icates of  "all  cases"  the  annexing  of  "an 
inventory,  under  oath  or  affirmation,  of  his, 
her,  or  their  estate,  real  and  personal,"  it 
affords  plausible  ground  for  the  claim  that 
by  force  of  the  statute  all  voluntary  assign- 
ments are  general  assignments,  and  cover  all 
property  of  the  assignor  or  assignors  that  is 
not  exempt  by  law.  But  it  is  to  be  noted 
that  section  8  of  the  Act  provides  "  that  no 
assignment  shall  be  declared  fraudulent  or 
void  for  want  of  any  list  or  inventory  as 
provided  in  the  first  section  of  this  Act." 
This  latter  provision,  and  the  omission  of 
any  negative  words  in  the  clause  of  section 
1  under  consideration,  indicate  that  the  pro- 
vision in  said  clause  for  a  sworn  inventory, 
"  in  all  cases, "  of  "  his,  her,  or  their  estate, 
real  and  personal,"  is  directory  only.  What 
is,  however,  of  much  more  moment  is  that 
in  section  1,  and  in  the  last  clause  of  the 
same  sentence  in  which  is  found  the  provis- 
ion for  such  inventory  "in  all  cases,"  it  is 
expressly  stated  that  "such  assignment  shall 
vest  in  the  assignee  or  assignees  the  title  to 
any  other  propertv,  not  exempt  by  law,  be- 
longing to  the  debtor  or  debtors  at  the  time 
of  making  the  assignment,  and  comprehended 
within  the  general  teims  of  the  same.  This 
is  a  legislative  declaration  of  the  legal  effect 
of,  and  of  the  limitation  to  be  placed  upon, 
a  voluntary  assignment.  The  expression  of 
one  thing  is  the  exclusion  of  another.  It  is 
very  manifest  that  a  deed  of  assignment 
passes  the  title  of  all  property  specified  in 
the  deed,  or  in  the  inventory  annexed  thereto. 
What  other,  if  any,  property  or  estate  does 
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it  transfer?  Said  last  clauso  answers  this 
question  by  saying,  **any  other  property  not 
exempt  by  law,  ^longing  to  the  uebtor  or 
debtors  at  the  time  of  making  the  assign- 
ment, that  is  comprehended  within  the  gen- 
eral terms  of  the  assignment."  It  must  be 
presumed  that  if  it  had  been  the  legislative 
intention  that,  by  force  of  the  Act,  the  title 
to  all  property  of  the  assignor  or  assignors, 
not  exempt  by  law,  should  vest  in  the  as- 
isignee  or  assignees,  such  intention  would 
have  either  been  expressed  in  plain  and  apt 
words,  or  that,  at  the  very  least,  language 
would  have  been  used  which  by  a  liberal  in- 
terpretation, could  be  construed  to  include 
all  such  property.  Hereafter  the  Legislature 
had  said,  **such  inventory  shall  not  be  con- 
clusive us  to  the  amount  of  the  debtor's 
estate,  but  such  assignment  shall  vest  in  the 
assignee  or  assignees  the  title  to  any  other 
property,  not  exempt  by  law,  belonging  to 
tlie  debtor  or  debtors  at  the  time  of  making 
the  assignment,''  it  was  not  satisfied  with 
the  language  employed,  and  added  these 
words  of  limitation,  "and  comprehended 
within  the  general  terms  of  the  same.'' 
These  words  of  restriction  cannot  be  ignored. 
It  must  be  presumed  that  they  were  used  in- 
tentionally and,  for  a  purpose.  Their  natu- 
ral and  necessary  effect  is  to  limit  the  scope 
of  every  voluntary  assignment  to  the  property 
that  is  either  named  in  the  deed,  or  men- 
tioned in  the  inventory,  or  comprehended 
within  the  general  terms  of  description 
found  in  the  assignment. 

An  argument  that  the  Act  makes  every 
voluntary  assignment,  though  partial  on  its 
face,  a  general  assignment  of  all  property, 
is  deducible  from  the  provisions  in  section 
S  that  the  county  court  may  compel  the 
debtor  or  debtors  "to  answer  under  oath, 
such  matter  as  may  ...  be  inquired 
of  him,  her,  or  them,"  and  that  "such  debtor 
or  debtors  may  be  .  .  ,  fully  examined 
under  oath  as  to  the  amount  and  situation  of 
his,  her,  or  their  estate."  But  a  few  sugges- 
tions will  effectually  dispose  of  such  argu- 
ment. Said  provisions  arc  merely  permis- 
sive, and  simply  give  to  the  county  court  a 
discretionary  power,  to  be  exercised  only  in 
a  case  wherein  the  circumstances  of  such 
particular  case  demand  or  call  for  its  exer- 
cise. When  property  covered  by  the  partic- 
ular description  found  in  the  deed  or  the 
inventory,  or  comprehended  within  the  gen- 
eral terms  of  the  assignment,  is  not  dis- 
covered or  delivered  to  the  assignee,  the 
authority  delegated  in  this  section  8  may 
properly  be  invoked.  That  under  this  sec- 
tion the  county  court  is  not  authorized,  in 
the  case  of  a  partial  assignment,  and  in  the 
ulwence  from  the  terms  of  the  assignment  of 
general  descriptions  of  or  calls  for  property, 
to  hold  the  assignment  to  be  a  general  as- 
signment of  all  property  not  exempt  by  law, 
is  plainly  Indicated  by  the  conclucfing  clause 
of  the  section,''  that  the  county  court  may 
compel  the  delivery  to  the  assignee  or  as- 
signees of  any  property  or  estate  embraced 
in  the  assiizrnineut. "  Upon  a  careful  con- 
sideration of  all  the  various  provisions  of 
the  Act  of  1877,  we  are  of  opinion  that  a 
voluntary  assignment,  which  is  upon  its  face 
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a  partial  assignment,  and  which  does  not 
in  fact  purport  to  transfer  all  the  property  of 
the  debtor,  and  which  contains  no  general 
terms  descriptive  of  property,  is  not,  by 
force  of  the  Act,  converted  into  a  general 
assignment  of  all  the  property  of  the  debtor 
that  is  not  exempt  by  law. 

It  not  appearing  that  the  assignment  at 
bar  is  a  general   assignment,  the  question 
necessarily  arises,  is  a  partial  assignment  an 
assignment  within  the  purview  of  the  Vol- 
untary Assignment  Act?    In  Weber  v.  Mick, 
131    111.   520,    in   discussing   said  Act,  we 
quoted  from  Burrill  on  Assignments   (sec. 
3)    this   language:     "Assignments  may  be 
made  either  to  the  whole  fixly  of  the  cred- 
itors or  to  particular  cre^iitors,  or  they  maj' 
be  of  all  or  a  part  of  the  debtor's  property: 
but,  unless  a  trust  is  thereby  created  by  the' 
assignor  in  favor  of  creditors,  such  convey- 
ances are  not  within  the  class  of  instruments* 
known  as  'assignments  for  creditors,'"    In 
section  1  of  the  Act  are  found  these  expres- 
sions:    "In  all  cases  of  voluntary  assign- 
ments," and,  "Any  other  property    .     .     . 
comprehended  within  the  general  terms  of 
the  same."   {i.  e.,  the  assignment).     In  sec- 
tion 8  occurs  this  expression:    "And  may 
compel  the  delivery  to  the  assignee  or  as- 
signees of  any  property  or  estate  embraced 
in  the  assignment."    Section  9  provides  for 
an  additional  inventory  of  property  "under 
said  assignment."    Section  11  gives  author- 
ity to  the  assignee  or  assignees  "to  dispose 
of  all  estate,  real  and  personal,  assigned." 
The  power  delegated  by  section  12  to  the 
new  assignee  who  succeeds  to  the  trust  is, 
"to  execute   the  trust  embraced  in  such  as- 
signment."    By  section   13  all   debts  and 
liabilities  are  required  to  be  paid  pro  rata 
"from  the  assets  thereof,"   (f.  «.,  of  the  as- 
signment.)    These  and  like  expressions  In 
the  Act,  taken  in  connection  with  the  con- 
text in  which  they  are  found,  indicate  that 
the  General  Assembly  recognized  the  fact  that 
in   some   cases   of   assignment   an    assignor' 
would  have  "other  property"  which  was  not 
comprehended  within  the  terms  of  the  assign- 
ment.    It  is  conceded  by  counsel  upon  both 
sides  that  almost  all  of  the  sections  of  our 
Assignment  Act  are  literal  copies  of  sections 
in  the  General  Assignment  Law  of  Iowa.     In 
the  Iowa  statute,  however,  the  words  found  in 
the  first  section  are  these :    "  (General  assign- 
ment of  property  bv  an  insolvent,  or  in  con- 
templation of  insolvency,  for  the  benefit  of 
creditors."    In  our  statute,  in  lieu  of  said 
language,    these    words    were    substituted : 
"In  all  cases  of  voluntary  assignments  here- 
after made  for  the  benefit  of  creditor  or  cred- 
itors."*    It   must  Ik*   presumed   that   these 
changes  in  phraseologv  were  for  a  purpose, 
and  indicative  of  the  legislative  will.     The 
Iowa  Act  operates  upon  general  assignments, 
and   makes  every  general   assignment  void 
that  is  not  for  the  benefit  of  all  creditors  in 

*S€K;tfon  1  of  the  Act  is  as  follows: 

**Tbat  In  all  cases  of  voluntary  assl^meDts  here- 
after made  for  the  benefit  of  creditor  or  creditors 
the  debtor  or  debtors  shall  annex  to  such  assign- 
ment an  Inventory,  under  oath  or  affirmation,  of 
bis,  her,  or  their  estate,  real  and  personal,  accord- 
ing to  the  best  of  his,  her,  or  their  knowledge,  and 
also  a  list  of  his,  her,  or  their  orediton,  their  reel- 


1861. 


Fakwell  t.  Cohen. 


289 


proportion  to  their  claims.  Our  statute  reg- 
ulates "all  cases  of  voluntary  assign mentsi^" 
whether  such  assignments  purport  to  be  made 
for  the  benefit  of  all  creditors,  or  only  some 
of  them,  or  merely  "one"  creditor,  and  it 
operates  upon  the  estate,  real  and  personal, 
that  is  designated  in  the  instrument  of 
assignment,  or  in  the  inventory  annexed 
thereto,  or  that  belongs  to  the  debtor,  is  not 
exempt,  and  is  "comprehended  within  the 
general  terms"  of  the  instrument,  and  upon 
.  such  property  only ;  and,  instead  of  render- 
ing the  assignment  void  for  preferences,-  it 
avoids  the  preferences,  and  distributes  the 
assets  assigned,  fro  rata,  upon  all  debts  and 
liabilities  of  the  assignor. 

Since  the  Act  of  1877  regulates  "all  cases 
of  voluntary  assignments,^'  the  assignment 
now  at  bar,  even  if  but  a  partial  assignment, 
is,   if  otherwise  a  valid  voluntary  assign- 
•ment,  to  be  governed  by  and  administered 
under  the  provisions  of  that  Act.     This  con- 
clusion seems  to  necessarily  follow  from  a 
consideration  of  the  provisions  of  the  Act. 
There  is  reason  and  justice  and  equity  in 
the  rule  thus  establised  by  the  statute.     To 
illustrate^  if  A.  is  in  failing  circumstances 
and  insolvent,  and  is  owner  of  a  store-house 
and   fixtures,   and   a  stock  of   merchandise 
therein,  and  of  notes  and  accounts  growing 
out  of  the  business  carried  on  there,  and  is 
also  the  owner  of  a  farm,  and  of  the  live- 
stock and  agricultural  implements  and  ma- 
chinery connected  therewith,  and  of  the  crops 
growing  thereon,  no  reason  is  perceived  why 
he  may  not  be  permitted  to  assign  the  estate 
and  property   first  mentioned,  and  have  it 
<»nverted  into  money,  and  the  proceeds  dis- 
tributed, under  the  supervision  of  the  county 
court,  pro  rata^  upon  his  indebtedness,  and 
he  still  retain  title  to  the  fanii  and  property 
connected  therewith,  and  continue  his  busi- 
ness of  farming.     Of  course,  the   property 
retained,  so  far  as  not  exempt  by  law,  would 
still  be  liable  to  sale  on  execution,  if  his 
■creditors,  or  any  of  them,  saw  fit  to  avail 
themselves  of  their  legal  rights  in  that  l>e- 
half.      An  arrangement  such   as  suggested 
might  in  very  many  instances,  where  there 
was  trust  and  confidence,  be  for  the  pecuni- 
ary advantage  of  both  the  debtor  and  his 
cretlitors.      The   disposition    made   of   that 
portion  of  the  property  assigned  would,  in 
.such  case,  be  eminently  just  and  equitable, 
and  in  exact  conformity  with  the  substantial 
principles  established  by  the  Voluntary  As- 
signment Law,  f.  e.,  that  the  administration 
should  be  under  the  supervision  of  a  court, 
and  the  distribution  pro  rata  upon  all  debts 
and  liabilities.     It  is  difficult  to  see  how  the 
execution  of  such  an  assignment  is  in  fraud 
of  the  statute  or  in  derogation  of  its  substan- 
tial reqairements ;  and,  if  an  insolvent  debt- 
or, in  fraud  of  the  Act,  and  for  the  purpose 
of    creating    illegal    preferences,    assigns  a 
portion  of  his  property  to  a  trustee,  he  is 
bound  to  know  that  under  the  law  the  as- 


signment will  work  for  the  benefit,  pro  rata, 
of  all  his  creditors.  That  the  county  court 
has  jurisdiction  and  authority  to  administer 
in  case  of  a  partial  assignment  is  consistent 
with  prior  announcements  of  this  court  that 
the  right  and  power  of  a  failing  debtor  to 
pass  the  title  of  his  effects  to  an  assignee 
remain  as  they  did  before  the  statute,  but 
that  the  power  to  control  the  distribution 
and  beneficial  enjoyments  of  his  property 
upon  such  a  transfer  of  the  title  is  essentially 
different  from  what  it  was  before  the  statute 
and  other  like  announcements  of  the  law,  is 
in  conflict  with  no  former  decision  of  the 
court,  and  is  also  consistent  with  and  jus- 
tified by  the  language  of  the  Act  itself,  and 
tends  to  advance  the  remedy  provided  by 
that  Act,  and  effectuate  the  leeislative  inten- 
tion. On  the  other  hand,  if  a  partial  as- 
signment to  a  trustee  for  creditors  is  not 
within  the  purview  of  the  Act,  then,  an  In- 
solvent and  failing  debtor  may,  prior  to  his 
retirement  from  business,  transfer  a  moiety 
or  some  substantial  part  of  his  property  to 
a  trustee,  and  for  the  benefit  of  only  one  or 
a  few  of  his  creditors,  and  leave  the  other 
moiety  or  part  of  his  assets  subject  to  pro- 
cess of  the  courts  at  the  instance  of  his  other 
creditors,  and  thus,  in  reality,  make  an  as- 
signment with  preferences,  and  successfully 
and  with  impunity  evade  and  defraud  the 
statute.  Our  conclusion,  then,  is  that  the 
mere  fact  that  it  does  not  aflSrmativelv  ap- 
pear that  the  assignment  embraced  all  the 
property  of  Silverman  does  not  prevent  the 
jurisdiction  of  the  county  court  from  attach- 
ing, or  prevent  the  estate  being  distributed 
in  that  court  in  conformity  with  the  rule  of 
equality  establishe<l  by  tlie  statute. 

It  is  urged  that  section  1  of  said  Act  pro- 
vides in  express  terms  that  "every  assign- 
ment shall  be  duly  acknowledged  and  re- 
corded," etc.,  and  that  this  assignment  was 
not  acknowledged,  and  was  not  recorded ; 
and  that  by  reason  of  such  failure  to  record, 
and  want  of  acknowledgment,  the  instrument 
did  not  become  a  voluntary  assignment  under 
the  statute,  and  the  jurisdiction  of  the  county 
court  to  compel  the  due  execution  of  the 
trusts  supposed  to  be  created  by  the  instru- 
ment, and  by  force  of  the  statute,  did  not 
attjich.  It  is  to  be  noted  that  no  negative 
words  are  used  in  the  Act  declaring  the  in- 
validity of  assignments  not  acknowledged 
and  recorded.  The  general  rule  applicable, 
where  no  negative  words  are  employed  in 
the  statute,  is  thus  stated  in  Cooley's  Con- 
stitutional LimitMious,  *78:  "Those  di- 
rections which  are  not  of  the  essence  of  the 
thing  to  be  done,  but  which  are  given  with 
a  view  merely  to  the  proper,  orderly,  and 
prompt  conduct  of  the  business,  and  by  a 
failure  to  obey  which  the  rights  of  those  in- 
terested will  not  be  prejudiced,  are  not  com- 
monly to  be  regarded  as  mandatory ;  and  if 
the  Act  is  performed,  but  not  in  the  time  or 
in  the  precise  mode  indicated,  it  may  still 


denoe  and  place  of  basinese,  if  known,  and  the 
amount  of  their  respective  demands:  but  such  in- 
ventory sball  not  be  conclusive  as  to  the  amount  of 
the  debtor^s  estate,  but  such  aasiffnment  shall  vest 
In  the  aaaignee  or  asedflrnees  the  title  to  any  other 
property,  not  exempt  by  law,  belongrinir  to  the 
debtor  or  debtors  at  the  time  of  making  the  assiffn- 
vksnU  and  oomprehended  within  the  greneral  terms 

18  L.  It  A.  t9 


of  the  same.  Every  asslgiiment  shall  be  duly  ac- 
knowledfiTod  and  recorded  in  the  county  where  the 
person  or  persons  makiDff  the  same  reeicle,  or  where 
the  business  in  respect  to  which  the  same  Is  made 
has  been  carried  on;  and  in  case  said  assignment 
shall  embrace  lands,  or  interest  therein,  then  the 
same  shall  also  be  recorded  in  the  county  or  coun- 
ties in  which  said  land  may  be  situated." 
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be  sufficient,  if  that  which  is  done  accom- 
plishes the  substantial  purpose  of  the  stat- 
ute." The  Iowa  statute,  from  which  our 
Act  was  largely  taken,  is  much  more  definite 
than  ours  in  respect  to  the  matters  of  ac- 
knowledgment and  recording ;  and  prior  to 
the  adoption  of  our  statute  the  supreme  court 
of  that  state  held  that  it  was  not  necessary 
that  a  deed  of  assignment  conveying  personal 
property  should  be  acknowledged  and  re- 
corded, where  possession  accompanied  such 
conveyance.  Mtieker  v.  Sandeys,  6  Iowa,  61. 
In  Ziminennan  v.  WilUird^  114  111.  364,  the 
assignment  was  in  fact  acknowledged,  and 
the  question  here  at  issue  was  not  in  the 
case,  and  it  was  merely  held  that  the  certifi- 
cate of  acknowledgment  then  before  the  court 
was  in  substantial  compliance  with  the  Act 
relating  to  voluntary  assignments.  In  Myer 
V.  FcUea  Sons  dt  Co.^  12  111.  App.  351,  it  was 
held  that  an  assignment  of  personal  property 
takes  effect  at  the  time  of  the  delivery  to  tlie 
assignee  of  the  deed  of  assignment  and  the 
property ;  and  it  was  there  said  by  Casey, 
J.:'  "When  the  insolvent  debtor  makes  and 
acknowledges  the  deed  of  assignment,  and 
delivers  it  with  the  property  to  the  assignee, 
what  more  can  he  do  or  is  he  required  to  do? 
He  does  not  retain  the  deed  of  assignment  in 
his  possession,  he  has  no  control  over  it,  and 
he  could  not  have  it  recorded.  That  duty 
devolves  upon  the  assignee.     If  the  latter  is 

?;uilty  of  misconduct  or  bad  faith,  or  is  tardy 
n  the  performance  of  his  duty,  it  should  not 
be  said  that  the  rights  of  the'insolvent  debt- 
or or  the  creditors  are  thereby  changed  or 
prejudiced."  The  Assignment  Act  was  in- 
tended mainly  for  the  benefit  of  the  creditors 
of  the  insolvent.  The  creditors  of  Silverman 
are  not  here  objecting  to  the  want  of  a  cer- 
tificate of  acknowledgment,  or  because  the 
deed  was  not  recorded.  On  the  contrary, 
they  are  seeking  to  obtain,  under  the  deed, 
the' beneficial  interests  that  the  Legislature 
intended  should  be  conferred  upon  them  by 
the  statute.  The  petitioners  are  creditors  of 
Silverman  to  a  considerable  amount :  and  the 
record  shows  that  some  21  different  firms  and 
individuals,  also  creditors  of  Silverman, 
joined  in  a  supplemental  petition,  in  which 
they  "prayed  as  in  the  petition  of  John  V. 
Parwell  &  Co."  Silverman  and  Cohen  are 
the  defendants  to  the  petition.  Silverman 
executed  the  deed  of  assignment  to  Cohen, 
as  assignee,  and  delivered  it  to  him,  and 
with  it  delivered  possession  of  the  assigned 
property;  and  Cohen  took  and  retained  the 
property  by  virtue  of  the  deed,  and  is  even 
now  claiming  title  under  it.  Thev  haye 
afllrmed,  and  are  affirming,  the  validity  of 
the  deed  as  against  the  creditors.  Thev  can- 
not be  allowed  to  blow  both  hot  ana  cold 
with  one  breath.  They  are  equitably  es- 
topped from  now  saying  the  instrument  is 
not  the  deed  of  Silverman,  or  from  objecting 
to  it  because  it  was  not  acknowledged  and 
recorded.  No  matter  what  they  call  the  in- 
strument, the  law  makes  it  a  voluntary  as- 
signment. Nor  is  it  a  matter  of  any  moment 
that  they  supposed  it  was  an  instrument  for 
tlie  benefit  of  a  few  chosen  creditors ;  for  the 
statute  enlarged  the  trust,  and  made  it  inure 
to  the  benefit  of  all  the'  creditors.     It  was 
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the  statutory  duty,  then,  of  Silverman  to  ac- 
knowledge it,  and  the  statutory  duty  of 
Cohen,  before  accepting  it,  and  taking  pos- 
session of  the  property,  and  assuming  the 
trust  created  thereby,  to  see  that  it  was 
properly  acknowledged,  and  have  it  re- 
corded. Having  failed  in  the  performance 
of  their  bounden  and  statutory  duties  in  that 
behalf,  they  should  not  now  be  allowed  to 
plead  their  own  shortcomings  to  the  detri- 
ment of  the  rights  and  equities  of  the  benefi- 
ciaries in  the  trust.  The  deed  made  appel- 
lee a  trustee,  and  he  accepted  the  trust*  and 
reduced  the  trust  property  to  his  own  posses- 
sion. Under  the  statute,  the  creditors  were 
the  beneficiaries  in  that  trust.  It  is  mani- 
fest that  the  trustee  cannot  now  set  up  his 
own  culpable  negligence  or  willful  disre- 
gard of  duty,  for  the  purpose  of  despoiling 
his  cestuis  qve  trusUnt  of  tlieir  interest  in 
the  trust-estate.  Suppose  the  provisions  of 
the  statute  in  respect  to  the  execution,  ac- 
knowledgment, recording,  etc.,  of  the  deed 
of  assignment  have  not  been  complied  with, 
what  then?  The  creditors  are  not  complain- 
ing on  that  account.  The  claims  of  no  ex- 
ecution creditor  or  attaching  creditor  or 
stranger  to  the  deed  are  involved.  Who, 
then,  is  authorized  to  take  advantage  of  the 
acts  of  omission  of  the  insolvent  and  his  as- 
signee? In  Fancell  v.  Crandall,  120  111.  70, 
8  West.  Rep.  702,  this  court  said  :  "  It  is 
an  error  to  suppose  that  the  jurisdiction  of 
the  county  court  depends  upon  the  validity 
of  the  deed  of  assignment.  For  the  purpose 
of  jurisdiction,  it  is  sufficient  that  there  has 
been  an  a.ssignment.  in  fact,  for  the  benefit 
of  creditors.  This  is  conclusively  shown  by 
the  well -recognized  doctrine  that  a  fraudu- 
lent assignment  is  voidable  at  the  election  of 
the  creditors  only;  henox).  if  the  latter  do 
not  object,  the  court  may  nevertheless  go  on 
and  administer  the  assets."  Like  doctrine 
should  be  held  in  the  case  now  at  bar.  An 
assignment  already  made  is  a  preliminary 
requisite  to  the  exertion  of  any  jurisdiction 
whatever  by  the  county  court.  The  sole 
power  of  the  court  is  to  supervise  and  regu- 
late the  administration  of  a  trust  previously 
created  by  the  act  of  the  assisrnor.  In 
Ilanchett  v.  WaUrbury,  115  111.  220,  3  West. 
Rep.  501,  it  was  held  by  this  court  that 
upon  the  making,  filing,  and  recording  of 
the  assignment,  with  the  lists  and  schedules 
annexed,  the  county  court  wherein  such  as- 
signment is  filed  and  recorded,  by  operation 
of  law  at  once  acquires  jurisdiction  over, 
and  becomes  possessed  of  all  the  property 
and  estate  embraced  within  the  assignment. 
The  duty  of  filing  and  recording  the  assign- 
ment, and  an  inventory  and  a  valuation  of 
the  estate  assigned,  is  imposed  upon  the  as- 
signee. But  suppose  he  fails  or  refuses  to 
perform  any  or  all  these  duties,  does  the  as- 
signment fall  stilI-l>om  on  tjiat  account? 
We  think  not.  The  assignee  is  not  the  only 
party  interested  in  the  assignment.  The  as- 
signor has  an  interest  that  the  property  as- 
signed should  be  paid  in  satisfaction  of  bis 
debts.  All  the  ci^itors  of  the  assignor  are 
interested  in  the  matter  of  the  assignment, 
and  have  a  legal  right  to  receive  their  pro- 
portionate share  of  the  assets. 
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Section  14  of  the  Act  confers  upon  the 
county  court  "full  autliority  and  jurisdic- 
tion to  execute  and  carry  out  the  provisions, " 
of  the  Act;  section  7  provides  that  the  as- 
signee,   in   the  execution    of   assignments, 
shall  at  all  times  be  subject  to  the  order  and 
supervision  of  the  county  court,  and   that 
said  court  may  by  citation  and  attachment 
compel  the  assignee  to  tile  reports  of  his 
proceedings,  and  of  the  situation  and  condi- 
tion of   the  trust,  "and  to  proceed  in  the 
faithful  execution  of  the  duties  required  by 
this  Act;''  and  section  12  provides  that  in 
case  any  assignee  shall  fail  and  neglect,  for 
the  period  of  twenty  days  after  the  making 
of  any  assignment,  to  file  an  inventory  and 
valuation,  and  file  bond,  as  requii-ed  by  the 
Act, it  shall  be  the  duty  of  the  county  judge 
of  the  county  where  such  assignment  may 
be  recorded,  on  the  application  of  any  per- 
son interested  as  creditor  or  otherwise,  to 
appoint  one  or  more  discreet  and  qualified 
person  or  persons  to  execute  the  trust  em- 
braced in  such  assignment,  etc.     The  pro- 
vision of  section  1  of  the  Act  is  that  "the 
assignment  shall  be  recorded  in  the  county 
where  the  person  or  persons  making  the  same 
reside,  or  where  the  business  in  respect  of 
which  the  same  is  mode  has  been  carried  on. " 
The  expression  in  section  12,  "where  such 
assignment  may   be  recorded,"    means  the 
county  where  it  is  recorded,  or  if  not  re- 
corded, then  the  county  where  it  is  legally 
permissible  to  record  it.     The  county  court 
referred  to  in  the  Act,  and  the  county  judge 
referred  to  in  section  12,  are  the  county  court 
and  the  county  judge  of  the  county  in  which 
the  assignor  resides  or  in  which  the  business 
in  respect  of  which  the  assignment  is  made 
has  been  carried  on;  and  ii  the  residence 
happens  to  be  in  one  county,  and  the  »itns  of 
the  business  in  another,  then  the  jurisdiction 
attaches  to  such  one  of  said  county  courts, 
and  to  such  one  of  said  county  judges,  as 
first  obtains  jurisdiction  of  the  subject-mat- 
ter.    It  may  be  said,  in  answer  to  sugges- 
tions made,  that  there  is  no  intimation  in 
the  record  or  otherwise  that  the  circuit  court 
or  chancery  court,  or  any  court  other  than 
the  Vermillion  county  court,  had  or  claimed 
jurisdiction  of  the  subject-matter  of  the  as- 
signment here   under   consideration   either 
before  or  since  the  institution  of  this  pro- 
ceeding, except  upon  the  appeal  prosecuted 
herein  to  the  circuit  court  from  the  judgment 
of  the  county  court,  and  therefore  no  ques- 
tion of  a  conflict  of  jurisdiction  arises,  and 
it  will  be  time  enough  to  dispose  of  that 
matter  when  it  does  arise.     It  may  also  be 
said  that  courts  are  not  accustomed  to  take 
jurisdiction  or  to  act  of  their  own  motion; 
and  it  is  not  to  be  presumed  that  the  county 
court  or  county  judge  will  act  in  a  matter 
which  is  not  properly  brought  before  it  or 
him.     No  reason  is  perceived  why  the  pres- 
entation of  a  petition,  such  as  that  found 
in  this  record,'  made  by  a  creditor  of  the 
insolvent  debtor,  or  by  some  other  party  in 
interest,  is  not  a  proper  and  competent  way 
in  which  to  call  upon  the  court  to  act  in  the 
premises ;  that  an  assignment  in  fact  for  the 
benefit  of  creditors  has  been  made,  that  a 
period  of  twenty  days  has  elapsed  since  the 
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making  of  such  assignment,  and  all  other 
facts  deemed  essential  to  put  the  court  in 
motion,  many  properly  enough  be  Tshown. 
prima  facie,  by  such  petition,  verified  by 
affidavit.  Assuming  that  the  assignee  name<l 
in  the  deed  of  tissignment  is  a  necessary 
party  to  any  proceeding  instituted  for  the 
purpose  of  establishing  the  trust,  and  re- 
moving him  from  office,  and  appointing 
another  assignee  in  his  place  and  stead,  we 
think  a  citation  may  properly  issue  against 
him.  If,  as  appears  in  this  record,  ho  has 
entered  upon  tne  execution  of  the  trust  to 
the  extent  of  accepting  the  deed  of  assign- 
ment, and  taking  and  holding  possession  of 
the  assigned  property,  and  assuming  to  ex- 
ercise the  power  of  selling  and  disposing  of 
it,  he  may,  although  he  has  not  become  an 
assignee  dejnre,  under  the  statute,  by  com- 
plying with  its  requirements,  nevertheless 
be  regarded  as  an  assignee  de  facto  or  assignee 
de  son  tort,  and  brought  into  court  bv  cita- 
tion or  attachment,  under  the  provisions  of 
section  7  of  the  Act.  This  Act,  as  we  have 
frequently  held,  is  remedial,  and  should  be 
liberally  construed,  and  so  as  to  remedy  the 
evils  intt^nded  to  be  cure<i,  and  advance  the 
remedy.  When  a  voluntary  assignment  is 
made,  and  the  property  assigned  has  passed 
into  the  possession  of  the  assignee,  such 
property  is  thereby  brought  within  the  jur- 
isdiction and  under  the  administrative  con- 
trol of  the  countv  court.  Preston  v.  Spauld- 
inf/,  120  111.  208.  It  is  true,  the  making  of 
the  assignment  must  precede  the  exercise  of 
jurisdiction ;  but,  when  a  prima  facie  case 
of  a  voluntary  assignment  is  exhibited  to  the 
court,  it  then  devolves  upon  such  court  to 
judicially  investigate  such  case,  and  deter- 
mine whether  or  not  a  voluntary  assignment 
has  in  fact  been  made,  whether  or  not  th(» 
particular  instrument  in  question  is  such  an 
assignment,  and  whether  or  not  it  was  exe- 
cuted by  the  supposed  assignor;  and  in  the 
event  it  is  judicially  ascertained  that  it  is 
such  an  assignment,  then  the  duty  is  im- 
posed upon  the  court  to  executes  and  carry 
out  the  provisions  of  the  Voluntary  Assign- 
ment Act  in  respect  thereto.  In  the  very 
nature  of  all  judicial  proceedings,  the  court 
in  which  any  such  proceeding  is  instituted 
must,  at  the  very  threshold,  meet  and  deter- 
mine, either  expressly  or  by  necessary  im- 
plication, this  question  of  jurisdiction. 

Our  conclusions  upon  the  whole  matter  are 
that  in  the  findings,  judgments,  and  orders 
made  and  entered  by  the  county  and  circuit 
courts  there  was  no  substantial  error,  and 
that  they  should  be  affirmed.  Inasmuch  as 
the  appellate  court  reversed  the  same,  such 
judgment  of  reversal  is  erroneous,  and 
should  be,  and  is,  reversed.  And  the  cause 
is  remanded  to  the  county  court  for  further 
proceedings. 

Mafc>*Qder»  Ch.  J.,  dissenting: 
Cteorge  Silverman,  of  Danville,  Vermillion 
county,  signed  a  written  instrument,  which 
recited  that  he  was  indebted  to  certain  per- 
sons and  was  desirous  of  securing  the  pay- 
ment of  such  indebtedness  and  which  pur- 
ported to  sell,  assign,  and  transfer  a  stock  of 
goods  and   certain  personal  property  in  a 
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store  building  in  Danville,  to  Daniel  Cohen, 
in  trust,  to  sell  the  same,  and  out  of  the  pro- 
ceeds of  sale,  pay  the  indebtedness.  Cohen 
assumed  the  trust  and  was  proceeding  to  ex- 
ecute it  as  directed.  The  instrument,  how- 
ever, under  which  he  acted,  was  not  acknowl- 
edged or  recorded,  as  required  by  sections  1 
and  8  of  the  Act  in  reference  to  voluntary  as- 
signments, passed  bv  the  Legislature  of  this 
state  and  approved  May  22,  1877,  and  he  did 
not  file  an  inventory  and  appraisement  with 
the  clerk  of  the  county  court,  nor  enter  into 
!)ond  before  the  clerk  of  such  court,  as  re- 
quired by  section  8  of  the  xVct.  Thereupon 
appellants,  as  creditors  of  Silverman,  applied 
to  the  county  court  for  the  appointment  of  a 
new  assignee  under  section  12  of  said  Act, 
and  obtained  an  order  removing  Cohen,  and 
appointing  John  G.  Thompson  as  assignee  in 
his  place. 

The  instrument  in  question  may  be  con- 
ceded for  the  purposes  of  this  case  to  be  an 
nssignment,  but  inasmuch  as  it  was  not  ac- 
knowledged or  recorded,  either  in  the  re- 
corder's office  or  the  county  court,  it  was  noi 
such  an  instrument  as  called  for  or  justified 
the  exercise  of  the  power  of  appointment  con- 
ferred upon  that  court  by  section  12. 

A  voluntary  assignment  for  the  benefit  of 
creditors,  as  spoken  of  in  the  Act  of  1877  has 
no  other  or  different  meaning  than  it  had  be- 
fore the  passage  of  that  Act.  Long  before 
1877  such  an  assignment  had  a  well-defined 
signification  in  this  state  and  in  all  other 
states.  According  to  the  common  acceptation 
of  the  term  it  is  a  transfer  without  com- 
pulsion of  law  by  a  debtor  of  his  property  to 
an  assignee  in^ trust,  to  apply  the  same  or  the 
proceeds  thereof,  to  the  payment  of  his  debts, 
and  to  return  the  surplus,  if  any,  to  the 
debtor.  As  to  the  form  and  contents  of  it, 
it  has  always  been  understood  in  this  state  to 
be  a  written  deed  of  conveyance,  executed  by 
the  assignor  as  party  of  the  first  part,  to  the 
assignee,  as  party  of  the  second  part,  reciting 
the  grantor's  indebtedness  and  inability  to 
pay,  and  conveying  his  property,  real  and 
personal,  by  apt  words  of  sale  and  transfer 
to  the  assignee  in  trust,  to  take  possession 
of  and  sell  the  same,  and  to  collect  the  out- 
standing debts,  and  out  of  the  proceeds  to  pay 
the  creditors.  Sometimes  it  provided  for 
preferences,  and  sometimes  not.  Schedules 
were  generally  attached  to  the  deed,  describ- 
ing the  property  and  naming  the  creditors. 

That  such  was  the  understanding  as  to  its 
general  form  and  character,  will  appear  from 
an  examination  of  the  following  cases  de- 
cided by  this  court :  Cross  v.  Bryant,  8  111. 
86;  Colliding  V.  Carson,  11  111.  m^;  Kimball 
v.  MuUvern,  15111.  205;  Mclntire  v.  Benson, 
20  111.  500;  Wilson  v.  Pearson,  20  III.  81; 
Bowen  v.  Parkhurst,  24  111.  257;  Sackett  v. 
Mansfield,  26  111.  27  ;  Myers  v.  Kinzie,  26  111. 
86;  Finlay  v.  Dickerson,  29  111.  9;  Pierce  v. 
Bremter.  32111.  268;  WhippUY.  Pope,  33111. 
384 ;  Field  v.  Flanders,  40  III.  470 ;  G^son  v. 
Bees,  50  111.  388.  Such  a  deed  of  assignment 
lis  is  above  described,  is  referred  to  and  held 
good  in  Cross  v.  Bryant,  supra,  and  in  Sarkett 
V.  Mansfield,  supra,  such  an  one  is  thus  spoken 
of  by  this  court :  **  This  deed  made  ai\  ex- 
hibit in  the  cause,  fulfills,  in  our  judgment, 
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all  the  requirements  of  a  valid  deed  of  a.s- 
signment.  .  .  .  It  is  for  the  benefit  of  the 
assignor's  creditors,"  etc. 

The  first  sentence  of  the  first  section  of  the 
Act  of  1877,  assumes  that  the  meaning  of  a 
voluntary  assignment  for  the  benefit  of  cred- 
itors is  already  well  understood  and,  there- 
fore, no  new  definition  of  the  term  is  at- 
tempted. A  study  of  the  langua«;e,  in  which 
the  various  provisions  of  the  law  are  ex- 
pressed, will  demonstrate  that  its  framers  in- 
tended to  designate  just  such  a  deed  of  as- 
signment as  is  described  in  the  foregoinfr 
decisions. 

The  assignment  contemplated  by  the  Act 
must  be  in  writing.  This  is  so,  liecause  it 
is  required  to  be  acknowledged  and  recorded, 
and  it  is  so,  whether  the  requirement  to  ac- 
knowledge and  record  be  directory  or  man- 
datory, because  the  fact  that  it  is  spoken  of 
as  an  instrument  that  ma^  be  acknowledged 
and  recorded  shows  that  it  must  be  in  writ- 
ing. 

The  assignment  contemplated  by  the  Act 
must  be  one  single  instrument  of  transfer. 
It  is  so  treated  and  spoken  of  in  almost  every 
section.  The  debtor  is  required  to  annex  to 
it  an  inventorj"^  of  his  property,  and  a  list  of 
his  creditors,  and  although  the  absence  of 
these  does  not  make  it  fraudulent  or  void,  yet 
an  instrument,  to  which  an  inventory  and  fist 
may  be  attached  cannot  very  well  be  con- 
structed out  of  a  number  of  acts  done  by  the 
debtor  or  out  of  a  number  of  notes,  mort- 
gages, or  other  documents  signed  by  him, 
and  passed  out  of  his  hands  into  the  pos- 
session of  different  parties.  The  assignee  Ia 
required  to  give  notice  of  the  assignment,  by 
mail,  and  by  publication,  to  the  creditors, 
and  it  would  hardly  be  possible  to  write  or 
print  a  notice  of  an  assignment  which  does 
not  come  into  existence  until  it  is  constructed 
out  of  acts  and  circumstances  by  the  deter- 
mination of  a  judicial  tribunal. 

The  contents  of  the  assignment  mentioned 
in  the  Act  must  be  substantially  the  same  as 
those  of  the  ordinary  deed  of  assignment  re- 
ferred to  in  the  text- books  and  judicial  de- 
cisions. It  is  spoken  of  in  sections  2  and  12 
as  an  instrument  in  which  an  assignee  is 
''named"  and  in  section  1,  as  an  instrument 
by  the  terms  of  which  title  to  property  be- 
comes vested  in  the  assignee.  If  it  vests  title 
to  property  not  named  in  the  attached  inven- 
tory, but  **  comprehended  within  the  general 
terms  of  the"  assignment,  it  must  certainly 
contain  apt  words  by  which  a  grantor  therein 
named  transfers  to  a  grantee  therein  named 
the  title  to  property  described  in  specific 
terms  in  the  assignment,  or  in  the  inventory 
attached  to  it.  It  is  spoken  of  in  sections  8 
and  12  as  an  instrument,  by  which  a  trust  is 
"confided"  and  in  which  a  trust  is  embraced, 
and  in  sections  1  and  3  as  an  instrument  made 
for  the  benefit  of  creditors  and  authorizing 
the  collection  of  debts  and  the  sale  of  prop- 
erty. 

The  Act  contemplates  no  such  thing  as  a 
constructive  assignment. 

The  thing  about  the  Act,  which  is  new,  is 
the  relation  which  it  brings  about  between 
the  assignment  and  the  county  court.  By 
section  18  of  article  6  of  the  Constitution 
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county  courts  are  made  courts  of  record  and 
are  iriven  original  jurisdiction  in  certain 
specffied  matters,  of  which  the  subject  of 
voluntary  assignments  for  the  benefit  of 
creditors  is  not  one,  ''and  such  other  juris- 
diction as  may  be  provided  for  b^  general 
law. "  Under  the  latter  clause  of  said  section 
18,  as  thus  quoted,  the  Act  of  May  22,  1877, 
was  passed  by  the  Legislature.  Therefore 
county  courts  derive  their  power  to  deal  with 
voluntary  assignments  from  an  Act  of  the 
Fjegislature  and  not  from  the  specific  mention 
of  that  subject  in  the  Constitution  itself. 
Hence,  the  lurisdiction  conferred  upon  them 
by  the  Act  of  1877  is  a  special  statutory  juris- 
diction, and  must  be  exercised  in  the  mode 
prescribed  by  the  statute. 

The  Act  in  question  makes  a  previously  ex- 
ecuted assignment  the  basis  and  foundation 
of  the  juriSliction  of  the  county  court.  An 
skssignment  already  made  is  a  preliminary 
requisite  to  the  exercise  of  any  jurisdiction 
whatever  by  that  court.  The  sole  power  of 
the  court  is  to  oversee  and  regulate  the  ad- 
ministration of  a  trust,  which  has  been  cre- 
:ited  independently  of  it,  and  without  its  aid. 
It  acts  upon  an  instrument  which  has  been 
prepared  for  it  in  advance. 

TTie  county  court  is  mentioned  for  the  first 
time  in  section  8,  aft«r  the  mode  of  executing 
the  assignment  is  provided  for  in  section  1, 
and  after  the  assignee  is  directed  by  section 
2  to  notifjr  the  creditors  to  present  their 
claims  to  him.  The  person  who  is  required 
by  section  3  to  file  an  inventory  and  appraise- 
ment with  the  clerk  of  the  county  court 
is  the  assignee.  An  assignee  is  defined  by 
Bouvier  in  his  law  dictionary  to  be  "one  to 
whom  an  assignment  has  been  made.*'  The 
existence  of  an  assignee  presupposes  the  ex- 
istence of  an  assignment,  to  which  he  owes 
his  appointment.  He  is  to  file  an  inventorv, 
etc.,  of  "said  estate."  The  words  "said 
estate"  refer  back  to  "the  debtor's  estate" 
mentioned  in  section  1,  to  which  the  assignee 
had  obtained  title  through  an  assignment 
made  before  the  time  for  filing  the  inventory 
had  arrived.  The  form  of  the  assignee's  bond 
prescribed  by  section  3  speaks  of  a  trust  that 
had  theretofore  been  confided  to  the  as- 
signee. 

Section  7  provides  that  assignees  shall  be 
subject  to  the  order  and  supervision  of  the 
county  court  "in  the  execution  of  assign- 
ments, "  that  is  to  say,  in  the  performance  of 
the  duties  imposed  by  the  assignment.  The 
assignment,  specifying  and  defining  the 
duties  to  be  performed,  must  have  been  pre- 
viously executed.  The  power  to  decide 
whether  any  creditor  whose  claim  is  ques- 
tioned may  or  may  not  shar^  in  the  assigned 
funds,  and  to  determine  how  and  when  such 
funds  shall  be  distributed,  is  conferred  upon 
the  county  court  by  sections  5  and  6  merely 
for  the  purpase  of  enabling  the  assignee  to 
carry  out  more  fully  and  fairly  the  provis- 
ions of  the  assignment  theretofore  made. 
The  object  of  the  Act  is  to  secure  a  more 
public  and  honest  distribution  of  assigned 
effects  by  placing  the  assignee  under  the  con- 
trol of  a  judicial  tribunal,  while  ho  is  en- 
gaged in  administering  a  trust,  originally 
confided  to  him,  not  by  the  court  but  by  the 
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assignor.  Section  14  confers  full  authority 
and  jurisdiction  upon  county  courts  "to  ex- 
ecute and  carry  out  the  provisions  of  this 
Act."  Those  provisions  do  nothing  more 
than  point  out  the  mode  in  which  the  super- 
visory control  here  referred  to  is  to  be  exer- 
cised. 

Such  being  the  object  of  the  Act,  and  such 
being  the  character  of  the  jurisdiction  con- 
ferred by  It,  it  nowhere  provides  that  an  as- 
signment can  be  made  under  tlie  direction  of 
the  county  court,  and  nowhere  confers  upon 
that  court  the  power  to  determine  whether  a 
particular  instrument  is  an  assignment  or 
not,  or  whether  an  Instrument  admitted  to  be 
an  assignment  has  or  has  not  been  executed 
by  the  assignor.  That  the  county  court 
should  stop  to  hear  evidence  and  determine 
such  matters  as  these  was  never  contemplated 
by  the  Act.  The  delay,  created  by  such  a 
course  of  procedure  would  be  wholly  incon- 
sistent with  the  summary  character  of  the 
jurisdiction  intended  to  be  conferred.  It 
would  hinder  that  expeditious  conversion  of 
the  assets  into  money  and  that  speedy  distri- 
bution of  the  funds,  which  it  is  the  design 
of  the  law  to  secure. 

It  follows  from  the  views  herein  expressed 
that,  when  the  assignment  is  first  brought 
under  the  supervisory  control  of  the  county 
court,  it  should  be  accompanied  by  proper 
evidence  of  its  execution.  The  court  cannot 
afford  to  lay  its  hands  upon  an  instrument 
alleged  to  be  an  assignment,  if  it  be  doubt- 
ful whether  it  was  made  by  the  debtor  or  not, 
or  if  the  fact  of  its  execution  must  be  estab- 
lished by  testimony  and  after  a  litigated 
contest.  Inasmuch  as  the  making  of  the  as- 
signment must  precede  the  exercise  of  juris- 
diction, proof  that  the  assignment  has  been 
made  must  be  present  when  the  jurisdiction 
attaches,  and  as  soon  as  it  attaches.  The  cer- 
tificate of  acknowledgment  is  the  best  and 
highest  evidence  of  the  execution  of  the  as- 
signment, and  is  attached  to  and  goes  along 
with  it,  so  that  its  execution  is  apparent  at 
once  upon  the  Inspection  of  it. 

For  this  reason  the  requirement  contained 
in  the  last  sentence  of  the  first  section  of  the 
Act  must  be  construed  to  be  mandatory  and 
not  directory.  That  requirement  is  as  fol- 
lows: "Every  assignment  shall  be  duly  ac- 
knowledged and  recorded  in  the  county  where 
the  person  or  persons  making  the  same  reside, 
or  where  the  business  in  respect  of  which 
the  same  is  made,  has  been  carried  on ;  and 
in  case  said  assignment  shall  embrace  lauds, 
or  any  interest  therein,  then  the  same  shall 
also  be  recorded  in  the  county  or  counties  in 
which  said  lands  may  be  situated."  The 
word  "shall"  is  not  held  to  be  directory 
where  an  advantage  is  lost,  a  right  destroyed, 
or  a  benefit  sacrificed,  either  to  the  public 
or  to  any  individual,  by  giving  it  that  con- 
struction. Wheeler  v.  Chicago,  24  111.  105, 
76  Am.  Dec.  736.  The  advantage  to  be  tle- 
rived  by  the  creditors  from  an  expeditious 
adminstration  of  the  trust  created  by  an  as- 
signment will  be  less  apt  to  be  lost,  if  ilic 
assignment  is  brought  into  the  county  court, 
with  a  certificate  of  acknowledgment  to  show 
that  the  debtor  made  it,  and  a  certificate^  of 
record  to  afford  prima  facie  evidence  of  its 
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delivery  to  the  assignee.  Himes  v.  Keigh- 
hlingher,  14  111.  469. 

The  absence  of  negative  words  in  the  re- 
quirement above  quoted  is  not  conclusive 
that  the  statute  was  not  designed  to  be 
mandatory.  Cooley,  Const.  Lim.  *75.  Af- 
firmative language  may  be  so  strong  as  to 
imply  a  negative.  Potters*  Dw^arr.  Stat.  p. 
68 ;  1  Kent,  Com.  *467.  note  B ;  Ihdmque 
IHst.  Twp.  V.  Dubuque,  7  Iowa,  262.  The 
use  of  the  word  "every"  in  the  requirement 
that  "every  assignment  shall  be  duly  ac- 
knowledged," is  broad  enough  to  imply  a 
negative  of  any  other  mode  of  proof,  so  far, 
at  least,  as  the  assignment  is  to  be  used  as  the 
basis  of  the  jurisdiction  of  the  county  court. 
A  similar  requirement  in  a  New  York  statute 
has  been  hela  to  be  mandatory.  Hardemann 
V.  Bowetiy  89  N.  Y.  196 ;  Brittan  v.  IjcrenZy 
45  N.  Y.  51 ;  Fairchild  v.  Gvyynn/',  16  Abb. 
Pr.  23. 

If  an  aflirmativc  statute,  which  is  intro- 
ductive  of  a  new  law,  direct  a  thing  to  be 
done  in  a  certain  manner,  that  thing  shall 
not,  even  although  there  are  no  negative 
words,  be  done  in  any  other  maimer.  Potter's 
Dwarr.  Stat.  p.  72 ;  Hardemnnn  v,  Bmten, 
supra.  That  the  Act  of  1877  introduced  an 
entirely  new  law  as  to  the  mode  of  carrying 
out  the  provisions  of  voluntary  assignments, 
and  as  to  the  character  of  the  jurisdiction  to 
be  exercised  by  county  courts,  there  can  De  no 
question.  But  the  particular  requirement 
now  under  consideration  introduced  a  new 
rule  in  regard  to  the  acknowledgment  and 
recording  of  assignments.  Its  language  is, 
that,  in  case  the  assignment  embraces  lands, 
it  shall  also  be  recorded  in  the  county  where 
the  land  is  situated.  B^  implication,  there- 
fore, an  assignment  which  does  not  embrace 
lands  but  personal  property  only,  as  in  the 
case  at  bar,  must  be  acknowledged  and  re- 
corded. 

For  the  first  time  in  the  history  of  the  legis- 
lation of  this  state,  a  transfer  of  personal 
property  not  designed  to  be  a  mortgage  or  to 
have  the  effect  of  a  mortgage,  was  required 
by  the  Act  of  1877  to  be  acknowledged  and  re- 
corded. Mortgages  of  personal  property  had 
theretofore  Ijeen  required  to  be  acknowledged 
in  a  specified  manner  under  the  Chattel,  Mort- 
gage Act,  but  such  had  not  been  the  require- 
ment in  regard  to  any  other  kind  of  in- 
strument transferring  personal  property^  ex- 
cept a  chattel  mortgage,  or  trust  deed  m  the 
nature  of  a  chattel  mortgage,  etc.  Rev.  Stat, 
chap.  95,  §  1.  A  voluntary  assignment  for 
the  benefit  of  creditors,  which  embraces  noth- 
ing but  personal  property,  is  neither  a  chat- 
tel mortgage  nor  a  trust  deed  in  the  nature 
thereof,  {Crow  v.  Beardsky,  68  Mo.  438,) 
and  yet  it  must  be  acknowledged  and  re- 
corded. Such  acknowledgment  may  be  taken 
anywhere,  the  limitation  in  section  1  as  to 
the  residence  or  place  of  business  of  the  as- 
signor having  application  to  the  recording 
only,  and  not  to  the  acknowledgment  of  the 
instrument.  Zimmerman  v.  WtlTard,  114  111. 
364.  Nor  does  section  1  require  the  ac- 
knowledgment of  an  assignment  embracing 
only  personal  property  to  be  any  difl'erent 
from  one  w^hich  embraces  both  real  and  per- 
sonal estate,  or  real  estate  only,  either  as  to 
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the  form  of  the  acknowledgment  or  the  char- 
acter of  the  ofticer  before  whom  it  is  taken. 
The  features  here  noticed  were  new,  and  first 
appeared  in  the  Act  of  1877. 

But  the  great  object  of  all  rules  of  inter- 
pretation is  to  discover  the  true  intention  of 
the  law.  In  arriving  at  this  intention  the 
whole  and  every  part  of  the  statute  must  be 
taken  and  compared  together.  Sedgw.  Stat. 
i&  Const.  L.  p.  825 ;  Dubuque  Diat.  Twp.  v. 
Dvbuqus,  supra.  What  was  the  intention  of 
the  Act  as  to  the  effect  to  be  given  to  the  re- 
cording of  the  assignment? 

Section  1  requires  the  assignment  to  be  re- 
corded in  the  county  where  the  maker  of  it 
resides,  or  where  the  business  in  respect  of 
which  it  is  made  has  been  carried  on,  and 
also  in  the  county  where  the  land  lies,  if  it 
embraces  land.  The  place  where  it  is  to  be 
recorded,  under  this  section,  is  unquestion- 
abljr  the  recorder's  oflSce  of  the  county.  But 
section  3  requires  it  to  be  also  recorded  in 
the  county  court.  The  assignee  is  therein 
directed  to  "file  with  the  clerk  of  the  county 
court  where  such  assignment  shall  be  re- 
corded" a  true  and  full  inventory,  etc.  In 
HanchHt  v.  Waterhury,  115  111.  220,  section 
3  is  interpreted  as  providing  for  filing  and 
recording  of  the  assignment  in  the  county 
court.  The  county  court,  where  it  is  re- 
corded, must  be  the  county  court  of  the 
county  named  in  section  1,  that  is,  of  the 
county  where  it  is  recorded  in  the  recorder's 
office.  This  appears  from  the  language  used 
in  section  5,  where  it  is  provided  that  the 
notice  to  the  creditor,  whose  claim  is  ex- 
cepted to,  shall  be  served  and  be  returnable 
"at  the  next  term  of  the  county  court  in  said 
county. "  The  words  "  said  county"  cannot  be 
construed  to  refer  to  any  other  county  than 
that  in  which  the  assignment  is  recorded  in 
the  recorder's  ofllce  as  specified  in  section  1. 
It  certainly  could  never  have  been  the  design 
of  the  Act  that  the  assignment  should  be  re- 
corded in  the  recorder's  office  of  the  county 
of  the  maker's  residence,  and  also  in  the 
county  court  of  another  and  different  county 
where  his  business  had  been  carried  on. 

It  follows  that  the  assignment  must  first  be 
recorded  in  the  recorder's  office  before  it  is 
filed  in  the  county  court.  The  county  court, 
where  it  is  to  be  filed,  cannot  be  determined 
or  designated  until  it  is  first  recorded  in  the 
recoider's  office.  It  must  be  recorded  in  the 
county  court  of  the  county  where  it  has  been 
placed  on  record  in  the  recorder's  office.  In- 
asmuch as  the  assignment  may  be  recorded  in 
the  recorder's  office  either  of  the  county 
where  the  debtor  resides,  or  of  the  county 
where  he  has  carried  on  his  business,  then,  if 
it  is  allowable  to  first  record  it  in  the  county 
court  of  one  of  these  counties,  it  might  after- 
ward be  recorded  in  the  recorder's  office  of 
the  other  county.  I  conclude,  therefore,  that 
the  recording  of  the  assignment  in  tlie  re- 
corder's office  is  a  prerequisite  to  its  record 
in  the  county  court. 

The  assignor  and  assignee  are  not  the  only 
parties  interested  in  the  assignment.  All  the 
creditors  of  the  former  are  interested  in  it. 
One  of  the  objects  of  recording  it  in  the  re- 
corder's office  is  to  give  the  creditors  notice 
not  only  that  an  assignment  has  been  made, 
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but  notice  also  of  the  terms  and  provisions  of 
the  instrument.  One  of  the  evils  designed  to 
be  remedied  by  the  Act  was  the  secrecy  of  as- 
signments. The  object  of  filing  the  assign- 
ment in  the  county  court  is  to  bring  it  and 
the  assignee  named  in  it  under  the  jurisdic- 
tion and  control  of  the  court.  The  Act  no- 
where provides  for  bringing  the  assignee  be- 
fore the  court  by  the  issuance  and  service  of 
process  upon  him.  As  was  said  in  Hanchett 
V.  Waterbury,  sicprn,  "upon  the  making,  fil- 
ing and  recording  of  the  assignment,  with  the 
li8t«  and  schedules  annexed,  the  county  court, 
wherein  such  assignment  is  filetl  and  recorded 
.  .  .  at  once  acquired  jurisdiction,"  etc. 
It  is  very  evident  that  the  provisions  for  the 
recording  of  the  assignment,  as  contained  in 
sections  1  and  8,  must  be  mandatory,  as  the 
recording  in  the  reconler's  ofilce  is  necessary 
to  designate  the  court  which  is  to  take  jur- 
isdiction, and  the  reeordins;  in  the  court  is 
necessary  to  confer  jurisdiction  upon  the 
court  so  designated.  A  part  of  section  12, 
under  which  this  proceeding  was  instituted, 
is  as  follows:  "In  case  any  assignee  shall 
fail  or  neglect,  for  the  period  of  twenty  days 
After  the  making  of  any  a.ssignment,  to  file 
an  iuventory  and  valuation  and  give  bonds  as 
required  by  this  Act,  it  shall  be  the  duty  of 
the  county  judge  of  the  county  where  such 
assignment  may  be  recorded,  on  the  ap- 
plication of  any  person  interested  as  creditor 
or  otherwise,  to  appoint  some  one  or  more 
discreet  and  qualified  person  or  persons  to  ex- 
ecute the  trust  embraced  in  such  assignment, " 
etc.  Id  order  that  the  court  may  know  that 
the  twenty  days  have  passed,  it  must  know 
when  the  assignment  was  made.  Here  again 
the  necessity  of  holding  the  requirement  as 
to  the  acknowledgment  and  recording  of  the 
instrument  to  be  mandatory,  is  apparent.  It 
may  not  be  possible  to  show  by  oral  testimony 
when  the  assignment  was  made,  but  such  date 
can  easily  and  at  once  be  determined,  if  the 
jissignment,  with  its  accompanying  cer- 
tificate of  acknowledgment  has  been  recorded 
as  directed  in  sections  1  and  8. 

It  will  be  noted  that  in  section  12  the  re- 
cording of  the  assignment  is  referred  to  for 
the  third  time.  The  new  assignee  i.s  to  be  ap- 
pointed bv  the  "county  judge  of  the  county 
where  such  assignment  may  be  recorded. "  If 
no  assignment  has  been  recorded,  the  power 
of  appointment  does  not  exist.  It  cannot  be 
said  that  the  person  here  referred  to  is  the 
county  judge  of  the  county  where  it  is  allow- 
able or  permissible  to  record  the  assignment. 
The  word  "may"  is  here  used  in  the  same 
8en.se  in  which  it  is  used  in  the  last  line  of 
section  1,  where  it  is  said  that  the  assignment 
*" shall  also  be  recorded  in  the  county  \  .  . 
in  which  said  land  may  be  situated."  It  there 
refers  to  the  possibility  that  there  may  be 
land  in  more  than  one  county.  8o  in  section 
12,  the  assignment  may  be  recorded  either  in 
the  county  where  the  debtor  resides  or  in  that 
where  he  has  carried  on  business.  The  judge 
of  that  one  of  these  counties,  in  which  it  may 
happen  to  be  recorded,  shall  make  the  ap- 
pointment. 

But  it  is  necessary  Uiat  there  should  have 
been  a  previous  recording  of  the  assignment 
in  both  the  recorder's  office  and  the  county 
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court.  Otherwi.'se,  tiie  court  would  have  no 
jurisdiction  over  the  assignee  and  no  power 
to  remove  him  and  appoint  his  successor. 
Section  12  gives  the  power  to  appoint  a  new 
assignee  in  case  the  old  one  fails  or  neglects 
"to  file  an  inventory  and  valuation  and  give 
bonds  as  required  by  this  Act, "  that  is  by  sec- 
tion 3  of  the  Act.  Section  8  requires  the  as- 
signee to  file  an  inventory  and  valuation 
"with  the  clerk  of  the  county  court  where 
such  assignment  shall  be  recorded."  This 
language  presupposes  that  the  assignment  has 
been  recorded  in  the  county  court  before  the 
inventory  and  valuaMon  are  filed  tliere.  The 
latter  are  filed  in  a  court  where  the  assign- 
ment has  already  bi'cn  recorded  for  the  pur- 
pose, among  other  things,  of  fixing  the 
amount  of  the  bond  to  be  given. 

I  am,  therefore,  of  the  opinion  that  the 
power  of  appointment  conferred  by  section  12 
does  not  exist  except  in  a  case*  where  the 
county  court  has  obtained  Jurisdiction  by  the 
recording  of  the  assignment  in  that  court. 
If  this  be  not  the  correct  construction  then 
either  the  Assignment  Act  is  unconstitutional 
or  section  12  is  to  be  treated  as  nugatory  for 
the  want  of  machinery  to  carry  it  into  effect. 

It  is  claimed  by  counsel  for  appellants  that 
the  county  judge  may  appoint  a  new  assignee 
under  section  12,  even  though  the  assignment 
has  not  been  acknowledged  or  recorded,  either 
in  the  recorder's  office  or  the  county  court. 
If  this  Ikj  so,  what  follows?  Under  the  con- 
struction thus  contended  for,  every  assignee 
in  every  assignment  made  in  the  state  is  per- 
emptorily compelled  to  go  into  the  county 
court  anci  submit  himself  to  the  supervision 
of  that  court  by  filing  an  inventory  and  ap- 
praisement and  entering  into  bonds,  or  in  de- 
fault of  doing  so,  is  subjected  to  the  penalty 
of  being  remov€»d  by  the  county  judge  from 
his  office  and  supplanted  therein  by  a  new  as- 
signee. This  is  vesting  county  courts  with 
exclusive  jurisdiction  over  the  administra- 
tion of  trusts  and  the  removal  of  trustees,  so 
far  as  voluntary  assignments  for  the  benefit 
of  creditors  are  concerned.  The  administra- 
tion of  trusts  and  the  removal  of  trustees  are 
well  established  grounds  of  equitable  juris- 
diction. By  section  12  of  article  6  of  the 
Constitution,  "the  circuit  court  shall  have 
original  jurisdiction  of  all  cases  in  law  and 
equit}'."  The  Legislature  has  no  power  to 
deprive  them  of  this  jurisdiction.  Myers  v. 
People,  67  111.  503;  Darling  y.  McDonald,  101 
111.  370  :  Howell  v.  Momrs,  127  111.  67.  It  can 
only  confer  upon  county  courts  concurrent 
and  not  exclusive  jurisdiction  in  these  mat- 
ters. Therefore,  if  the  construction  sought 
to  be  put  upon  the  Act  by  the  appellants 
should  be  held  to  be  correct,  it  would  im- 
pose upon  this  court  the  necessity  either  of 
declaring  the  whole  Act  unconstitutional  or 
of  holding  section  12  to  be  void,  so  as  to 
eliminate  it  and  leave  the  balance  of  the  Act 
to  stand. 

The  assignee  named  in  the  assignment  by 
the  debtor  has  an  interest  which  he  cannot  be 
deprived  of  without  being  heard.  He  has 
become  vested  with  the  title  to  the  property. 
Before  the  county  court  can  remove  him  and 
appoint  some  one  in  his  place,  as  provided 
in  section  12,  he  must  in  some  way  be  brought 
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before  the  coun.  If  he  nas  died  no  assign- 
ment therein  nor  in  any  way  submitted  to  its 
jurisdiction  before  the  appointment  of  a  new 
assignee  is  applied  for,  how  is  the  county 
court  to  bring  him  in  and  get  jurisdiction 
over  him?  The  Act  provides  no  process  and 
furnishes  no  machinery  for  that  purpose.  The 
citation  mentioned  in  section  7  is  to  be  issued 
against  an  assignee  already  under  the  control 
of  the  court. 

It  is  true  that  section  14  confers  upon  the 
county  coiu*t  **  full  authority  and  jurisdiction 
.  .  .  to  execute  and  carry  out  the  pro- 
visions of  this  Act. "  But  under  this  general 
clause,  the  court  would  have  no  power  to 
devise  and  invent  for  itself  a  mode  of  pro- 
cedure by  which  it  could  stretch  out  its  arms 
and  bring  before  it  the  assignee  and  creditors, 
all  of  whom  are  interested  in  the  appoint- 
ment of  a  new  trustee,  and  are  necessary  par- 
ties to  an  application  for  that  purpose.  It 
is  the  province  of  the  Legislature  to  prescribe 
the  mode  of  procedure  to  be  adopted  by  courts 
in  bringing  parties  before  them.  Chapter  22 
of  the  Kevised  Statutes,  which  provides  for 
the  exercise  of  chancerv  jurisdiction  by  cir- 
cuit courts,  specifies  what  sort  of  a  summons 
must  issue  and  how  it  must  be  served  and  re- 
turned and  how  nonresidents  may  be  brought 
in  by  publication,  etc.  Chapter  37  of  the 
Revised  Statutes,  wherein  county  courts  are 
vested  with  jurisdiction  in  certain  common- 
law  cases,  uses  these  words :  ""  The  process, 
practice,  and  pleadings  in  said  court  in  com- 
mon law  cases,  shall  be  the  same  as  in  the 
circuit  court  in  similar  cases,  ^  etc.  The  As- 
signment Act  contains  no  such  provisions  as 
these  nor  any  provisions  of  any  kind,  as  to 
the  mode  of  exercising  the  power  of  appoint- 
ment conferred  by  section  12. 

In  Burns  v.Benderton,  20  111.  264,  it  was 
said  by  Mr.  Chief  Justice  Caton  :  "  Wherever 
it  is  possible  we  must  so  construe  the  statutes 
as  to  make  them  harmonize  with  the  Consti- 
tution.'' The  construction  here  given  to  sec- 
tion 12,  namely  that  it  contemplates  the  ap- 
pointment of  an  assignee  in  the  place  of  one 
who  has  already  been  brought  under  the  jur- 
isdiction of  the  county  court  by  the  record- 
ing of  the  assignment  therein,  makes  that 
section,  as  well  as  the  balance  of  the  Act, 
harmonize  with  the  CoDstitution.     .     .     . 

I  think  that  the  judgment  of  the  appellate 
court,  which  held  the  appointment  of  a  new 
assignee  in  the  place  of  Cohen  to  be  erroneous, 
should  be  affirmed. 


in*  c/. ,  also  dissenting  : 
In  my  opinion,  the  decision  in  this  case 
gives  the  assignment  statute  of  this  state  the 
effect  of  an  involuntary  assignment  law,  and 
vests  county  courts  with  the  jurisdiction  of 
involuntarv  insolvency  tribunals.  That  Sil- 
verman did  not  attempt  or  intend  to  make  an 
assignment  under  the  statutes,  and  that  the 
instrument  executed  by  him  is  not  such  an 
assignment  oh  its  face,  is,  as  I  understand, 
conceded.  It  seems  to  me  clear  that  the 
statute  contemplated  only  a  general  assign- 
ment, viz.,  an  assignment  of  all  the  debtor's 
Froi)erty  for  the  benefit  of  all  his  creditors, 
think  the  illustration  given  in  the  forego- 
ing opinion,  of  a  debtor  owning  a  store,  etc., 
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and  a  farm,  «nd  making  an  assignment  of  the 
former,  and  retaining  control  of  the  latter, 
if  carried  to  its  logical  conclusion  will  show 
that  the  construction  placed  upon  the  statute 
by  that  opinion  would  lead  to  endless  con- 
fusion, and  practically  defeat  the  object  of 
the  statute.  Besides,  such  an  attempt  on  the 
part  of  a  debtor  would  be  unlawful.  As  I 
understand  the  Act,  an  insolvent  debtor  can- 
not make  an  assignment  for  the  benefit  of  all 
his  creditors  of  only  a  part  of  his  property, 
(not  exempt  by  law,)  to  be  prorata  among 
them.  Treating  the  instrument  executed  by 
Silverman  to  Cohen  as  an  assignment  for  the 
benefit  of  creditors,  it  must,  in  my  opinion, 
be  given  the  effect  of  a  general  assignment, 
to  bring  it  within  the  jurisdiction  of  the 
county  court.  I  find  no  authority  in  the 
statute  or  elsewhere  giving  county  courts  of 
this  state  jurisdiction  to  brinji:  before  them 
debtors  who  have  made  conveyances  of  prop- 
erty to  secure  creditors,  not  purporting  or 
intended  to  be  assignments  under  the  statute, 
and,  either  with  or  without  extraneous  evi- 
dence, construe  such  conveyance  into  a  gen- 
eral assignment  for  the  benefit  of  all  credit- 
ors of  the  grantor,  and  thus  compel  him  to 
surrender  his  entire  estate  to  be  administered 
upon  under  the  jurisdiction  of  such  court ; 
in  other  words,  to  force  him  into  insolvency. 
We  bave  frequently  said  :  "  Until  a  debtor 
is  ready  and  determines  to  yield  the  domin- 
ion of  his  property,  and  makes  an  assignment 
for  the  benefit  of  his  creditors  under  the  stat- 
ute, his  right  to  dispose  of  his  estate  as  he 
chooses  is  unaffected  by  the  statute.  ^  Pres- 
ton  V.  Spaulding,  120  111.  208:  Schroeder  v. 
WaUh,  120  111.  403,  8  West.  Rep.  501 ;  hXeld 
V.  QeoJiegan,  125  111.  68,  14  West.  Rep.  387, 
HnUe  V.  Mersfu>n,  125  111.  52,  14  West.  Rep 
366;  Hanford  Oil  Co.  v.  Chicago  First  Xai 
Bank,  126  111.  584:  Home  Nat.  Baitk  of  Chi 
eago  v.  Sanefiez,  131  111.  330;  Fancdl  v. 
yiUson,  183  111.  45.  That  intention,  in  my 
judgment,  must  be  manifested  by  the  volun- 
tary execution  of  a  general  assignment  for 
the  benefit  of  creditors,  in  substimtial  con- 
formity to  the  statute.  I  do  not  hold  that 
the  validity  of  an  assignment  should  be  mado 
to  depend  upon  a  strict  compliance  with  the 
statute  as  to  the  form  and  manner  of  its  exe- 
cution. In  this  case,  however,  appellants 
attempt  to  brin^  the  conveyance  in  question 
within  the  provisions  of  the  statute,  and  the 
estate  of  Silverman  within  the  jurisdiction 
of  the  county  court,  against  bis  protest, 
without  showing  that  the  instrument  upon 
which  they  rely"  for  that  purpose  was  exe- 
cuted or  intended  to  be  executed  in  con- 
fonuity  with  the  requirements  of  the  law. 
If  there  is  sufilcient  reason  to  be  found  in 
the  statute  for  the  construction  of  an  instru- 
ment like  the  one  in  question  into  an  assign- 
ment under  the  statute,  it  must  be  found 
in  section  18,  prohibiting  preferences,  etc.  ; 
and  that  I  understand  to  be  the  gn)und  upon 
which  this  decision  is  based.  We  have  often 
held  that  section  13  does  not  prohibit  prefer- 
ences, except  when  providea  for  in  t^Q  as- 
signment itself,  or  where,  as  in  Preston  v. 
Spauldinff,  supra,  the  preference  is  made  by 
the  debtor  after  he  has  determined  to  make 
an  assignment  under   the   statute,    for  the 


1801. 


Fabwsll  y.  Cohen. 


397 


purpose  of  evading  that  section,  and  does, 
in  fact,  afterwards  attempt  to  avail  himself 
of  the  provisions  of  the  Act  by  making  an 
assiimment  under  it.  Had  Silverman  given 
preference  to  the  creditors  named  in  the  con- 
veyance in  question,  by  transferring,  pledg- 
ing, or  mortgaging  his  effects  to  them,  or  if 
he  had  confessed  judgments  in  their  favor, 
thus  creating  liens  upon  such  property,  even 
though  he  had  done  so  with  the  avowed  pur- 
pose of  giving  preferences,  and  to  evade  said 
section  13,  neither  the  county  court  nor  a 
court  of  equity  could  have  interfered  on  be- 
half of  petitioners  or  other  creditors;  the 
common-law  right  of  a  debtor  to  prefer 
creditors  in  either  of  these  ways  having  been 
sustained  in  many  of  our  decisions  above 
cited.  But  at  common  law  a  debtor  mieht 
not  only  exercise  his  right  to  give  prefer- 
ences in  any  one  of  the  above-named  modes, 
but  he  might  also  do  so  by  a  partial  assign- 
ment, viz.,  by  transferrin  I?  property  to  a 
third  person  in  trust  to  hold  and  dispone  of 
for  the  benefit  of  the  preferred  creditors. 
Burrill,  Assignm.  p.  221,  §  161 ;  also  Id. 
(5th  ed.)  p.  226,  §  164.  Section  18  does  not 
purport  to  take  away  that  right.  As  before 
stated,  our  statute  was  manifestly  intended 
to  regulate  general  assignments.  It  was  de- 
signed, doubtless,  to  secure  creditors  in  such 
assignments  against  an  unequal  distribution 
of  a  debtor's  estate.  By  availing  himself  of 
it,  the  debtor  also  obtains  important  rights 
and  privileges. 

A  Statute  of  New  Hampshire,  in  force  July 
5,  1834,  provided  that  no  assignment  made 
for  the  benefit  of  creditors  should  be  valid 
unless  it  provided  for  an  equal  distribution 
of  all  the  debtor's  property  among  his  cred- 
itors, in  proportion  to  their  claims.  It  was 
held  in  Meredith  Mfg.  Co.  v.  Stnith,  8  N.  H. 
347,  that  that  act  did  not  apply  to  an  assign- 
ment made  by  a  debtor  of  some  part  of  his 
property,  merely  for  the  purpose  of  paying 
some  particular  debt ;  and  Richardson,  Ch. 
J.J  rendering  the  opinion  of  the  court,  after 
stating  abuses  growing  out  of  the  making  of 
general  assignments  prior  to  the  passage  of 
the  statute,  said:  "^And  it  is  manifest  that 
the  Statute  of  1834  was  intended  to  regulate 
those  general  assignments  by  debtors  of  all 
their  property,  and  place,  in  such  cases,  all 
the  creditors  on  equal  footing,  securing  to 
each  his  just  proportion,  according  to  the 
amount  of  his  debt,  and  to  ^uard  the  cred- 
itors against  the  fraud  of  having  only  a  part 
of  the^debtor's  property  assigned  for  their 
benefit,  when  contracted  to  assign  the  whole. 
Hence  be  is  required  to  make  oath  that  the 
a-ssignment  includes  all  his  property  not  ex- 
empt from  attachment.  It  could  never  have 
been  the  intention  to  prohibit  a  debtor  from 
assigning  any  particular  nroperty  he  might 
possess,  for  the  purpose  of  paying  any  par- 
ticular debt  or  debts  that  he  might  owe.*" 
In  arnbbs  v.  Morris,  103  Ind.  166,  1  West. 
Kep.  185,  it  was  held  that  the  Indiana  statute 
concerning  general  assignments  prohibited 
preferences;  but  Elliott,  J.,  rendering  the 
opinion,  said  :  **  Where  there  is  only  a  par- 
tial transfer  of  property,  as  w^hen  part  only 
of  the  debtor's  property  is  conveyed,  or  where 
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only  one  creditor  is  preferred,  and  there  is 
no  general  assignment,  a  conveyance  to  a 
trustee  will,  according  to  our  decisions,  be 
sustained,  as  not  in  contravention  of  Uie  stat- 
ute." And  he  quotes  from  Vushman  v.  Gep- 
haH,  97  Ind.  46,  as  follows:  ^'This  statute 
only  provides  for  a  general  assignment  of  all 
the  debtor's  property  for  the  benefit  of  all 
his  creditors,  ana  when  that  is  attempte<l  the 
statute  must  be  complied  with,  or  th<>  as- 
signment, without  regard  to  actual  fraud, 
will  be  held  fraudulent  and  void ;  but  an 
assignment  by  a  debtor  for  the  benefit  of  part 
of  his  creditors,  in  order  to  be  held  void, 
must  be  actually  fraudulent. "  He  also  points 
out  some  of  the  benefits  which  accrue  to  a 
debtor  bv  statutes  governing  general  assign- 
ments. ^ecti(m  1556  of  the  Cc^c  of  Alabama 
provided  :  ^  Every  general  assignment  made 
by  a  debtor,  by  which  a  preference  or  prior- 
ity of  payment  is  given  to  one  or  more  cred- 
itors over  the  remaining  creditors  of  the 
grantor,  sliall  be  and  inure  to  the  benefit  of 
all  the  creditors  of  the  g^^ntor  equally. "  The 
supreme  court  of  that  state  held,  in  IMt  v. 
Bancroft,  30  Ala.  199,  that  the  statute  did  not 
interfere  with  the  debtor's  common -law  right 
to  prefer  creditors  by  a  partial  assignment ; 
Walker,  J.,  saying:  ''The  object  of  the 
statute  was  to  prohibit  all  discrimination  by 
a  debtor  making  a  general  assignment  in 
favor  of  his  creditors.  It  does  not  aim  to 
deny,  and  does  not  deny,  to  a  debtor,  the 
power  of  securing  a  creditor's  debt  by  a  con- 
veyance of  a  part  of  his  property.  The  right 
of  preferring  creditors  by  partial  assignments 
is  untouched  by  the  section  of  the  Code 
quoted.  .  It  is  not  the  preference  itself,  but 
the  preference  as  a  feature  of  a  general  as- 
signment, tliat  tlie  statute  condemns. "  The 
Iowa  Code  of  1851,  ^  977,  said  :  "  No  general 
assignment  of  property  by  an  insolvent,  or 
in  contemplation  of  insolvency,  for  the  ben- 
efit of  creditors  of  luisignor,  shall  be  valid, 
unless  it  be  made  for  the  benefit  of  all  his 
creditors,  in  proportion  to  the  amount  of  their 
respective  claims."  It  was  held  in  Lainpaon 
dt  Powers  V.  Arnold,  19  Iowa,  486,  that  this 
statute  did  not  prohibit  or  interfere  with  the 
right  of  a  debtor,  as  it  existed  prior  to  the  stat- 
ute,tomake  a  partial  assignment;  holding  that 
the  statute  applied  onl^'  to  general  assign- 
ments. Other  authorities  to  the  same  efiect 
might  be  cited.  These  are,  as  I  understand, 
in  harmony  with  our  former  decisions  con- 
struing section  13  of  our  statute.  Our  stat- 
ute neither  prohibits  preferences,  nor  inter- 
feres with  the  mode  of  exercising  the  right, 
so  long  as  a  debtor  does  not  seek  to  avail 
himself  of  its  provision.  Until  then  he  may 
exercise  that  right  in  any  mode  authorized 
by  the  common  law,  and  hence  may  make  a 
partial  assignment  for  that  purpose*.  I  have 
not  attempted  to  elaborate  the  views  indicated 
in  the  foregoing  dissent.  With  deference  to 
the  opinion  of  my  brethren,  I  am  unable  to 
concur  in  either  the  reasoning  or  conclusion 
presented  in  the  opinion  of  JuMicr  Baker.  I 
think  the  judgment  of  the  appcllatt^  court 
should  have  been  afilrmed. 
Second  rehearing  denied. 
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A  mortgranT®  on  chattels  afterwarda 
mamifkctiired  does  not  give  the  mortgagree  a 
BufBcient  title  to  sustain  an  action  for  conver- 
sion. 

(March  8. 189S.) 

APPEAL  by  defendants  John*  D wight  and 
John  E.  Dwight  from  an  order  of  the^Gren- 


eral  Term  of  the  Court  of  Common  Pleas  for 
the  Cit^  and  County  of  New  York  granting  a 
new  tnal  upon  exceptions  heard  before  it  in 
the  first  instance  which  were  taken  during  the 
trial  of  an  action  brought  to  recover  damages 
for  the  alleged  conversion  of  certain  machinery 
in  which  a  verdict  was  directed  in  favor  of  de- 
fendants.    Reversed. 

Statement  by  FoUett,  Gh.  J,: 

In  the  autunui  of  1883,  Joseph  Gandolfo 
contracted  to  sell  machinery  to  be  manu- 
factured, and  thereafter  delivered  to  the  de- 
fendants, for  $5, 666.  In  performance  of  the 
contract,  Gandolfo  furnished  additions  and 


Note.— Efflc4icy  of  mortgage  on  chattels  to  lie  man- 
ufactured or  acquired  as  independent  artieles  and 
not  as  the  increase  orfmUs  of  existijig  property. 

The  law  upon  this  subject  seems  to  be  comprised 
in  a  general  rule  and  several  exceptions  or  qualifl- 
cations.more  or  less  well  defined  which  have  in  prac- 
tice if  not  in  theory  almost  wholly  overcome  and 
superseded  the  rule.  Whatever  the  effect  of  the 
mortgage  upon  the  after-acquired  property  may 
be  the  mere  attempt  to  include  such  property  in 
the  mortgage  will  not  render  it  wholly  void .  Jones 
v.  Kicbardeon,  10  Met.  488;  Gardner  v.  McEwen,  19 
N.  Y.  123;  State  v.  Tasker,  31  Mo.  446;  Yoorhis  v. 
Langsdorf ,  Id.  451, 

Such  a  mortgage  is  not  regarded  as  fraudulent 
per  He.    Petring  v.  Chrisler,  00  Mo.  040. 

And  it  will  bind  the  property  in  possession  when 
it  is  given.  Ross  v.  Wilson,  7  Bush,  34:  Wagner  v. 
Watts,  2  Crancb,  C.  C.  160;  but  see  Carpenter  v. 
Simmons,  1  Robt.  300. 

At  least  it  is  not  absolutely  void  where  there  is  no 
arrangement  permitting  the  mortgagor  to  deal 
with  the  goods  mortgaged,  and  no  knowledge  of 
such  dealing  on  the  part  of  the  mortgagee.  Yates 
V.  Olmsted,  66  N.  Y.  632. 

As  to  the  effect  of  permitting  the  mortgagor  to 
deal  with  the  property,  see  note  to  Ephralm  v.  Kel- 
leher.  post,  — : 

The  general  rtde. 

The  general  rule  is  that  no  chattel  mortgage  can 
be  executed  which  will  bind  personal  property 
which  either  is  not  in  existence  or  does  not  belong 
to  the  mortgagor.  Barnard  v.  Eaton,  2  Cush.  306; 
Henshaw  v.  Bank  of  Bellows  Falls,  10  Oraj',  673; 
Chesloy  v.  Josselyn,  7  Gray,  480;  Pettis  v.  Kel- 
logg, 7  Cush.  466;  Looker  v.  Peckwell,  88  N.  J.  L. 
263:  Jones  v.  Richardson,  10  Met.  403;  Fisher  v. 
Byfers,  100  Ind.  614;  Letoumo  v.  Ringgold,  8  Cranch, 
C.  C.  108;  Gale  v.  Burnell,  7  Q.  B.  860;  Cbapin  v. 
Cram,  40  Me.  661;  WUliams  v.  Briggs,  11  R.  I.  476;  St. 
Louis  Drug  Co.  v.  Dart,  7  Mo.  App.  680. 

A  mortgage  on  property  to  bo  subsequently  pur- 
chased  is  void  for  uncertainty.  Otis  v.  Sill,  8  Barb. 
113. 

It  covers  only  the  property  then  in  possession. 
Wagner  v.  Watts,  2  Cranch,  C.  C.  160. 

A  mortgage  of  a  building  **and  also  such  tools 
and  other  property  as  is  now  contemplated  to  be 
placed  in  the  building"  does  not  create  a  lien  on  the 
property  afterwards  placed  therein  but  is  void  for 
uncertainty  as  against  a  mortgagee  of  the  property 
whores  mortgage  is  executed  after  the  property  is 
plac€>(I  therein.  Winslow  v.  Merchants  Ins.  Co.  4 
Met.  ',m,  38  Am.  Dec.  868. 

A  mortgage  professing  to  cover  the  '"scythes, 
iron,  Hteel,  and  coal*'  then  owned  by  the  mortgagor, 
and  also  *'all  scj'thes,  steel,  iron  and  coal  which 
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may  be  purchased  in  lieu  of  the  aforesaid  proper- 
ty," is,  as  respects  the  property  to  be  subsequently 
acquired,  void  .for  uncertainty.  Otis  v.  SIU,  su- 
pra. 

Where  a  mortgage  was  given  upon  the  furniture 
of  a  hotel  as  security  for  rent,  which  contained  a 
stipulation  that  if  any  of  it  should  be  sold  and  more 
purchased  in  !its  place  the  latter  should  stand  as 
security  in  the  same  manner,  and  that  the  mort- 
gagor should  execute  a  new  mortgage  thereon.  It 
was  held  that  the  after-acquired  property  would 
not  be  bound  until  a  new  mortgage  was  actually 
executed  on  it.    Codman  v.  Freeman,  8  Cush.  800. 

No  verbal  agreement  between  mortgagor  and 
mortgagee  can  substitute  future  acquired  proper- 
ty in  place  of  that  primarily  covered  by  the  mort- 
gage as  the  same  is  from  time  to  time  acquired. 
Powers  V.  Freeman,  2  Lans.  131. 

The  result  of  this  is  that  the  mortgagee  cannot 
maintainan  actionat  law  against  a  party  interfering 
with  the  property.    Hamilton  v.  Rogers,  8  Md.  801. 

The  Georgia  Code,  8 1054,  however,  permits  mort- 
gages upon  stocks  of  goods  which  shall  cover  the 
stock  as  it  changes  from  time  to  time. 

Effect  as  betirecn  the  parties. 

Since  the  mortgagor  has  agreed  to  bind  his  after- 
acquired  property  in  favor  of  the  mortgagee,  and 
it  is  right  that  he  should  keep  his  contract,  the 
courts  have,  when  the  question  has  arisen  simply 
between  mortgagor  and  mortgagee  and  the  rights 
of  third  persons  were  not  Involved,  held  the  prop- 
erty bound  and  the  mortgage  sufficient  to  protect 
the  mortgagee  in  dealing  with  the  property  accord- 
ing  to  the  terms  of  the  mortgage.  Ludwig  v. 
Kipp,  20  Hun,  265;  Loth  v.  Carty,  85  Ky.  601;  Leland 
V.  CoUver,  84  Mich.  418;  Allen  v.  Goodnow,  71  Me. 
420;  Chldell  v.  Galsworthy.  6  C.  B.  N.  S.  47a 

The  title  when  acquired  inures  to  the  benefit  of 
the  mortgagee.    Marshall  v.  Stewart,  80  Ind.  101. 

As  between  the  parties  a  mortgage  on  a  stock  of 
goods  may  cover  goods  afterwards  put  in  to  keep 
up  the  stock.    Cadwell  v.  Pray,  41  Mich.  807. 

Effect  of  further  act  to  perfect  title  in  mortgagee. 
In  justice  one  who  has  received  a  grant  of 
chattels  which  the  grantor  did  not  at  the  time  pos- 
sess but  which  he  has  subsequently  acquired  should 
take  title  to  them.  The  chief  reason  for  denying 
such  a  right  is  the  opportunity  which  it  affords  to 
def  raudjthird  persons.  If  the  rights  of  strangers  are 
protected  there  is  very  little  reason  for  refusing  to 
establish  the  grantee*s  rights.  Therefore  the  courts 
quite  early  determined  that  if  after  the  chattels 
came  into  pojuiession  of  the  grantor  some  new  act 
took  place  sufficient  to  indicate  to  the  world  that 
the  title  to  them  had  been  placed  in  the  grantee  he 
should  be  protected  in  their  possessiim  even  as 
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performed  labor,  for  wliicli  the  defendants 
agreed  to  pajr  $557.50;  makinjc  the  full 
amount  of  the  indebtedness  j|6,228.50.  which 
the  defendants  paid,  as  follows :  October 
23.  1883,  check,  $2,250;  November  22.  1883. 
check,  $1,500;  December  11,  1883,  check, 
$2, 473. 50.  The  machi nery  was  manufactured 
by  the  plaintiffs  for  Gandolfo,  and  was  de- 
livered to  him  at  various  dates  in  February, 
March,  and  April,  1884,  for  which  he  agreed 
to  pay  the  plaintiffs  $4,700.  As  the  differ- 
ent pieces  of  machinery  were  delivered  to 
Gandolfo,  he  delivered  them  to  the  defend- 
ants, who  set  them  up  in  their  factory. 
February  21,  1884,  before  much,  if  any,  of 
the  machinery  was  manufactured,  Ghindolfo 
gave  his  promissory  note,  due  on  demand, 
to  Robert  Deeley,  one  of  the  plaintiffs,  for 
$4,700,  the  agreed  purchase  price,  to  secure 


the  payment  of  which  Gandolfo  on  that  day 
executed,  and  delivered  to  Robert  Deeley, 
a  chattel  mortgage  upon  the  machinery  then 
manufactured,  and  that  which  was  after- 
wards to  be  made  and  delivered,  pursuant  to 
the  oral  contract  theretofore  entered  into  be- 
tween them.  The  mortgage  was  in  the  usual 
form,  and  recited  that  the  articles  are  "now 
in  the  possession  of  the  said  party  of  the 
first  part  in  the  building  of  Messrs.  John 
Dwight  &  Co.,  First  avenue,  between  112th 
and  113th  streets,  in  the  city  of  New  York." 
The  mortgage  contained  the  usual  clause  sell- 
ing the  goods  to  the  mortgagee  upon  condi- 
tion, and  as  security,  and  that,  in  case  de- 
fault was  made  in  payment,  power  was  given 
to  take  and  sell  the  goods.  Afterwards 
$1,500  was  paid  on  the  note,  and  May  13, 
1885,   the   mortgagee   indorsed   a   statement 


against  the  dahns  of  third  persons  subeequenUy 
acquired.  There  has  been  some  diversity  of  opin- 
ion as  to  the  character  of  the  act  which  was  sufB- 
cient;  but  it  is  jrenerally  conceded  that  possession 
will  complete  the  mortgagee's  title.  Hope  v.  Hay- 
ley,  5  El.  &  Bl.  880:  Carr  v.  Allatt,  8  Hurlst.  &  N. 
964;  Gregg  v.  Sandford,  24  Dl.  1. 

Delivery  to  the  mortgagee  completes  the  title. 
Chapman  v.  Weimer,  4  Ohio  St.  481. 

The  mortgagee  may  be  rendered  eifloacious  by  the 
mortgagee's  rightfully  taking  possession  of  the 
after-aoquired  property.  Bennett  v.  Bailey,  150 
Mass.  2S7. 

Taking  possession  under  a  power  contained  in 
the  mortgage  will  vest  a  good  title  in  the  mort- 
gagee. McCaffrey  v.  Woodin,  66  N.  Y.  466,  22  Am. 
Bep.  644;  Carrington  v.  Smith,  8  Pick.  419. 

It  is  probable  that  a  wrongful  possession  by  the 
mortgagee  would  be  without  avail,  but  he  will  be 
protected  in  any  rightful  possession  which  he  is 
able  to  secure.  Chidell  v.  Galsworthy,  6  C.  B,  N.  S. 
471;  Peabody  v.  Landon,  61  Vt.  829;  Rowan  v. 
Sbarpe's  Rifle  Mfg.  Co.  29  Conn.  889;  Walker  v. 
Vaughn,  33  Conn.  583. 

It  was  held  in  an  early  Massachusetts  case  that 
evidence  that  the  mortgagee  took  possession  of  the 
goods  for  the  purpose  of  foreclosing  his  mortgage 
is  irrelevant  and  immaterial  as  against  attaching 
creditors.    Jones  v.  Richardson,  10  Met.  488. 

But  that  doctrine  would  probably  not  bo  fol- 
lowed now.  It  is  sufficient  if  the  mortgagee  takes 
possession  of  the  property  of  his  own  motion,  with- 
out any  suggestion  from  the  mortgragor  and  with 
full  knowledge  of  the  latter^s  insolvency.  Chase 
V.  Denny,  130  Mass.  560. 

Taking  possession  of  the  property  under  an  agree- 
ment that  the  mortgagee  may  sell  it  to  pay  his 
claim  and  account  to  the  mortgagor  for  the  sur- 
plus is  sufficient  to  give  the  mort-gagee  a  good  title 
as  against  attaching  creditors.  Rowley  v.  Rice,  11 
Met.  333. 

Mere  momentary  delivery  of  the  property  to  the 
mortgagee  with  immediate  redelivery  to  the  mort- 
gagor and  subsequent  continuous  possession  by 
him  is  not  sufficient  to  perfect  the  title  of  the  mort- 
gagee as  against  attaching  creditors.  Griffith  v. 
Douglass,  73  Me.  582,  40  Am.  Rep.  396. 

Delivery  of  the  property  to  a  common  carrier  to 
be  transported  to  the  mortgagree  is  not  such  a 
delivery  to  the  latter  as  to  perfect  his  equitable 
title.  Parker  v.  Jacobs,  14  S.  C.  112,  37  Am.  Rep. 
724. 

If  the  mortgagor,  after  the  property  is  acquired, 
surrenders  the  possession  ot  it  by  deed  or  other- 
wise to  the  mortgagee  it  would  constitute  such 
new  act  as  to  oonArm  the  conveyance.  Farmers 
Loan  &  Trust  Co.  v.  Commercial  Bank,  11  Wis.  207. 
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An  indorsement  on  the  back  of  the  mortgage  is 
sufficient  to  transfer  title.  Brown  v.  Thompson,  69 
Me.  372. 

Rights  acquired  after  the  mortgagee  has  taken 
possession  of  the  property  will  not  defeat  his  rights. 
Kennedy  v.  National  Union  Bank  of  Watertown, 
23  Hun,  494. 

If  the  mortgagee  is  deprived  of  possession  after 
having  acquired  it  he  may  maintain  replevin  for 
it.    Thompson  v.  Foerstel,  lu  Mo.  App.  290. 

Prnper^U  contemplated  mt  cidditions  to  other  prop- 

The  scope  of  this  note  does  not  include  the  valid- 
ity of  mortgages  upon  chattels  which  may  be  des- 
ignated  as  the  increase  or  products  of  property 
already  in  possession  of  the  mortgagor.  The  sub- 
ject of  a  mortgage  on  crops  has  already  been 
treated  in  a  note  to  Lof  tin  v.  HInes,  10  L.  R.  A.  490, 
107  N.  C.  360,  and  the  remainder  of  the  subject  will 
be  treated  in  another  place. 

Nor  does  It  include  the  general  subject  of  rail- 
road mortgages;  but  there  are  a  few  cases  which 
are  decided  upon  principles  analogous  to  those 
governing  those  dealing  with  mortgages  upon  the 
increase  of  property  already  in  the  mortgagor's 
possession  which  it  is  deemed  best  to  collect  here. 

In  Morrill  v.  Noyes,  56  Me.  458.  96  Am.  Dec.  492,  in 
which  the  validity  of  a  mortgage  upon  railroad 
equipments  to  be  subsequertly  acquired  was  in- 
volved, the  court  makes  a  thorough  examination 
of  the  question,  and  adopting  much  of  the  reason- 
ing usually  applied  in  case  of  mortgages  of  increase 
of  property,  it  finally  states  the  two  following  rules 
for  determining  the  validity  of  such  mortgages: 

1.  The  contract  must  relate  to  some  particular 
property  described  therein  which,  though  not  in 
existence,  must  be  reasonably  certain  to  come  into 
existence,  so  that  the  minds  of  the  parties  may  be 
in  agreement  as  to  what  it  is  to  be. 

2L  The  vendor  or  mortgagor  must  have  a  pres- 
ent, actual  interest  in  it,  or  concerning  it.  There 
must  be  something  in  prce^ntU  of  which  the  thing 
in  fviuro  is  to  be  the  product,  or  with  which  it  is 
to  be  connected,  as  necessary  for  its  use,  or  as 
incident  to  it,  constituting  a  tangible,  existing  basis 
for  the  contract. 

It  finally  upholds  the  lien  of  the  mortgage  upon 
the  after-acquired  railroad  eciuipments  upon  the 
ground  that  the  morigagors  had  an  existing  inter- 
est in  and  title  to  the  road,  franchises,  etc.,  which 
were  mortgaged,  of  which  the  after-acquired  prop- 
erty was  to  be  an  essential  part  necessary  to  its  use, 
to  be  added  to  it  for  the  purpose  of  finishing  it. 

That  case  has  been  followed  by  a  few  cases  in 
which  mortgages  upon  a  similar  class  of  property 
have  lieen  Involved.    Thus,  a  mortgage  of   the 
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upon  the  mortgage  that  there  was  then  due 
and  unpaid  thereon  $4,319.75,  and  on  the 
same  da^  filed  it  in  the  office  of  the  register 
of  the  city  and  county  of  New  York.  The 
mortgage  had  not  been  previously  filed,  and 
the  defendants  had  no  notice  of  its  existence, 
nor  of  the  plaintiffs'  claim,  and  before  it 
was  filed  defendants  had  expended  $5,355.27 
in  setting  it  up,  in  other  machinery  and  im- 
provements to  be  used  in  connection  with 
that  sought  to  be  recovered. 

Messrs.  A*  P.  Ketchum  and  James  A* 
Seaman  for  appellants. 
Messrs,  Forster*  Hotalinn^,  &  Klenke» 

for  respondents: 

Assuming  that  all  or  some  of  the  articles 
mortgaged  were  not  in  existence  at  the  time 


I  the  mort^a^e  was  given,  it  is  still  a  valid  mort- 
■  gage,  as  it  is  a  purchase-money  mortgage;  and 
aslhe  plaintiffs  finished  the  articles  from  time 
to  time,  the  mortgage  took  effect  as  to  each 
article  immediately  upon  its  completion  or  at 
least  upon  its  delivery,  as  to  any  one  not  a 
bona  fide  purchaser  for  value  from  Gandolfo. 
Krt'bbs  V.  Alford,  120  N.  Y.  519;  Ludmg  v. 
Kipp,  20  Hun,  265;  McCaffrey  v.  Woodin,  65 
N.  Y.  459,  22  Am.  Rep.  644;  WiUetUy,  Brown, 
42  Hun,  140,  and  cases  cited;  Wisner  v.  Ocum- 
paugh,  71  N.  Y.  118;  Coats  v.  DonneU,  94  N. 
Y.  168;  Stevens  v.  Watson,  4  Abb.  App.  Dec. 
802;  Conian  v.  Lakey,  80  N.  Y.  849.  See  An- 
drews V.  Durant,  11  N.  Y.  85;  Bttrrotcs  v. 
Whitalur,  71  N.  Y.  291:  Woods  v.  Russell  5 
Bam.  &  Aid.  942;  MiteheU  v.  Winsloxo,  2 
Storv,  689. 


future-acquired  equipments  of  a  mine  is  valid 
as  against  a  subsequent  mortgragee  with  notice. 
Rubuy  V.  Missouri  Ck>al  b  MIn.  Co.  21  ^o.  App.  170. 

The  future  equipments  of  a  hotel  may  be  mort- 
gaged. Wright  V.  Bircher,  6  Mo.  App.  882,  78  Mo. 
188. 

A  mortgage  may  cover  the  raw  material  to  be 
subsequently  purchased  by  a  manufacturer  and  the 
property  to  be  manufactured  therefrom.  Frank 
v.  Playter,  78  Mo.  WG. 

The  mortgage  may  cover  bricks  the  production 
of  which  is  contemplated.  Rutherford  v.  Stewart, 
79  Mo.  216. 

This  is  analogous  to  the  old  English  case  holding 
that  a  mortgage  of  the  cargo  of  a  ship  to  be  taken 
during  an  existing  voyage  1  s  valid.  Langton  v. 
Horton,  1  Hare,  549. 

The  exception  eatatlitihed  by  equity. 

The  principal  exception  to  the  rule  as  above  an- 
nounced, and  the  one  most  far-reaching  in  its 
results,  was  evolved  and  established  by  courts  of 
equity.  The  precise  limits  of  this  equitable  excep- 
tion are  not  yet  fully  defined,  although  many 
Judges  in  many  cases  have  labored  to  give  it  pre- 
cise form.  To  what  extent  the  old  rule  has  been 
modified  or  overthrown  by  this  exception  can  be 
determined  only  by  a  review  of  the  authorities. 

In  Mitchell  v.  Winslow,  2  Story,  647,  which  is 
usually  regarded  aa  the  leading  case  in  this  coun- 
try, the  mortgage  was  partly  on  'property  to  be 
afterwards  acquired.  After  it  had  been  acquired 
the  mortgagee  took  possession  of  it,  and  a  little 
more  than  a  month  afterwards  the  mortgagor 
made  an  assignment  in  bankruptcy  and  the  con- 
troversy was  between  the  mortgagee  and  the 
assignee  in  bankruptcy.  The  court,  after  reaching 
the  conclusion  that  the  assignee  in  bankruptcy 
was  subject  to  the  same  equities  which  bound  the 
assignor,  stated  that  **the  question  is  narrowed 
down  to  the  mere  consideration  whether  or  not  the 
mortgage  of  after-acquired  property  is  valid  as 
against  the  mortgagor,^^  and,  after  reviewing  nu- 
merous authorities,  the  matter  is  summed  up  as 
follows:  **  Wherever  the  parties  by  their  contract 
intend  to  create  a  positive  lien  or  charge  upon 
personal  property,  whether  owned  by  the  assignor 
or  not,  or  whether  then  in  esse  or  not,  it  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular 
property  as  soon  as  the  assignor  acquires  title 
to  it  against  him  and  all  persons  asserting  a  claim 
thereto  under  him,  either  voluntarily  or  with 
notice,  or  in  bankruptcy. 

It  will  be  noticed  that  that  case,  outside  of  the 
reasoning  of  Mr.  Justice  Story,  added  very  little  to 
the  law  upon  the  question,  t)ecause,  first,  the  mort- 
gagee had  actually  taken  possession  of  the  prop- 
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erty,  which,  as  shown  above,  was  sufficient  to* 
perfect  his  title ;  and  second,  the  court  states  that 
the  question  is  as  to  the  validity  of  the  mortgage 
as  against  the  mortgagor.  The  authorities  cited 
above  show  it  to  have  been  valid,  and  the  case 
might  have  been  disposed  of  on  either  ground 
without  the  elaborate  equitable  argument. 

In  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191,  which 
may  be  regarded  as  the  leading  English  case  upon 
the  subject,  a  mortgage  had  t>een  given  upon  the 
machinery  in  a  mill  and  by  its  terms  it  was  to  in- 
clude all  machinery  afterwards  placed  therein  by 
way  of  addition  or  substitution.  A  conflict  arose 
between  the  claims  of  the  mortgagee  and  an  exe- 
cution creditor  as  to  the  right  to  property  placed 
In  the  mill  after  the  execution  of  the  mortgage. 
The  Lord  Chancellor  said  if  a  mortgagor  agrees  to 
mortgage  property  of  which  he  is  not  possessed  at 
the  time,  and  he  receives  the  consideration  and 
afterwards  becomes  possessed  of  property  answer- 
ing the  description  in  the  contract,  equity  will 
compel  him  to  perform  the  contract  if  it  was  of  a 
class  that  could  be  specifically  enforced,  and  there- 
fore the  contract  would  in  equity  transfer  the  bene- 
ficial interest  to  the  mortgagee  immediately  on  the 
property  being  acquired,  and  from  that  time  the 
mortgagor  will  hold  in  trust  for  the  mortgagee; 
and  he  held  that  the  mortgagee  was  to  be  pre- 
ferred to  the  Judgment  creditor,  although  he  had 
made  no  attempt  to  perfect  his  claim  after  the 
property  was  acquired.  Ho  further  intimated  that 
although  the  contract  did  not  relate  to  spCKjifio 
goods  it  would  attach  to  anything  which  was  ac- 
quired by  the  mortgagor  and  which  answered  the 
description  in*  the  contract.  Lord  Chelmsford, 
during  the  course  of  his  opinion  in  the  same  case, 
said  the  right  of  priority  of  an  equitable  mortgagee 
over  a  Judgment  creditor  though  without  notice 
may  now  be  considered  to  be  formally  established; 
and  he  further  said  that  the  notice  provided  by 
the  recording  of  the  mortgage  was  sufficient  to 
charge  persons  who  contemplated  dealing  with 
the  property.  In  this  latter  case  the  mortgage  is 
given  precedence  over  an  execution  creditor  who 
had  simply  constructive  notice  of  the  mortgage. 
Carried  to  its  logical  ultimate  conclusion  that  case 
would  establish  tLa  doctrine  that  a  duly  recorded 
mortgage  would  bo  valid  as  against  all  the  worlds 
even  upon  property  to  be  subsequently  acquired* 
if  the  property  was  described  so  that  it  could  be 
readily  recognized  from  the  description  as  soon  as 
it  came  into  the  mortgagor's  possession,  and  that 
equity  would  protect  the  rights  of  the  mortgngee 
against  all  claimants.  It  is  apparent  that  such  a 
rule  would  create  immediate  conflict  between  law 
and  equity,  and  there  has  been  much  hesitation  in 
adopting  it  to  its  full  extent. 
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Gandolfo  and  the  Dwighta  also  by  being  In 
privity  with  htm  are  estopped  by  the  warranty 
of  title  in  the  mortgage  from  claiming  that  he 
had  no  title  at  the  time  the  mortgage  was  given. 

Teffi  V.  Munson,  57  N.  Y.  97;  Gardiner  v. 
Suydam,  7  N.  Y.  857;  House  v.  McGormiek,  57 
N.  Y.  811;  Jones,  Mortg.  S  679;  Jones,  Chat. 
Mortg.  §§  101,  119;  Judd  v.  ikekins,  62  N.  Y. 
266. 

A  chattel  mortgage  is  valid  without  tiling  as 
against  all  persons  except  creditors  havmg 
Judgments  or  liens  and  subsequent  purchasers 
in  good  faith. 

T'an  Bemen  v.  Raddiff,  17  N.  -Y.  688; 
Thompmn  v.  Van  VechUn,  27  N.  Y.  680;  Ken- 
nedy V.  National  Union  hank  of  Watertown, 
28  Hun,  496;  Button  v.  Bathbone,  126  N.  Y. 
187. 
feb  The*  term  "  subsequent  purchaser  in  good 


The  position  of  the  courts  is  very  well  summed 
up  in  the  quotation  made  in  the  principal  case 
from  Kribbs  v.  Alf  ord,  1^  N.  Y.  524,  where  Cbe  court 
explains  the  different  applications  of  the  rule  at 
law  and  in  equity  as  follows:  ^^Invalidity  at  law 
Imports  nothing  more  tkian  that  a  mortgage  of 
property  thereafter  to  be  acquired  is  lueffectual  as 
a  grant  to  pass  the  legal  title.  A  court  of  equity, 
in  giving  effect  to  such  a  provision,  does  not  put 
itself  in  conflict  with  that  principle.  It  does  not 
hold  that  a  conveyance  of  that  which  does  not  ex- 
ist operates  as  a  present  transfer  in  equity,  any 
more  than  it  does  in  law.  But  it  construes  the  in- 
strument as  operating  by  way  of  present  contract, 
to  give  a  lien,  which,  as  between  the  parties,  takes 
effect  and  attaches  to  the  subject  of  it  as  soon  as  it 
■comes  Into  the  ownership  of  the  party." 

In  Ludlum  v.  Rothschild,  41  Mlnu.  22^  the  court 
states  the  rule  as  follows:  **Whenever  the  parties 
by  their  contract  in  clear  terms  express  an  inten- 
tion to  create  a  positive  lien  upon  personal  prop- 
erty, not  then  owned  but  to  be  subsequently  ac- 
quired by  the  mortgagor,  whether  then  in  esse  or 
not.  the  mortgage  attaches  as  a  lien  on  the  prop- 
erty as  soon  as  the  mortgagor  acquires  it,  as  against 
the  mortgagor,  and  all  claiming  under  him  either 
by  voluntary  transfer  or  with  notice,  precisely  as 
if  the  property  had  been  in  being  and  belonged  to 
the  mortgagor  when  the  mortgage  was  executed* 
Of  course  it  is  necessary,  as  in  the  case  of  any 
mortga^,  that  the  property  should  be  definitely 
pointed  out,  so  that  it  may  be  distinguished  or 
Identified." 

The  doctrine  that  after-acquired  property  may 
in  equity  be  subjected  to  a  mortgage  lien  is  ap- 
plicable only  where  the  contract  of  the  mortgagor 
to  transfer  to  the  mortgagee  is  such  as,  under  the 
circumstanoes,  will  be  subject  to  a  decree  of  spe- 
cific  performance.  The  mortgage  will  nolo ltac6 
to  property  which  has  been  acquired  under  such 
fraudulent  circumstances  that  the  vendor  may 
rescind  as  against  the  exerclsq  of  such  right> 
Williamson  v.  New  Jersey  S.  U.  Co.  29  N.  J.  Eq.  320- 
Equity  treats  a  mortgage  of  property  to  be  af- 
terwards acquired  as  a  contract  binding'lin  con- 
science to  execute  the  mortgage  upon  it  at  the 
very  instant  it  comes  into  being,  and  will  enforce 
specific  performance.  Or  It  will  consider  it  as  al- 
ready done  if  no  specific  performance  is  requested 
and  then  by  virtue  of  the  equitable  doctrine  of  no- 
tice bind  everyone  to  respect  the  equitable  lien 
who  knows  of  it  or  without  knowing  of  |it  has  got 
the  property  without  a  valuable  consideration- 
Little  Rock  A  Ft.  S,  K.  Co.  v.  Page,  35  Ark.  804. 

In  WilJIanifl  v.  Winsor,  12  B.  1. 0,  the  court  sa3rs. 
In  reply  to  the  objection  that  it  is  inconsistent  and 
unjust,  that  equity  should  adopt  a  different  doc- 

18  L.  R  A. 


faith"  does  not  include  one  who  takes  in  pay- 
ment of  a  precedent  debt,  or  one  who  takes  in 
performance  of  an  executory  contract  of  sale 
made  prior  to  the  acquiring  possession  or  of 
some  evidence  of  title  by  the  vendor,  although 
the  price  is  paid  at  the  time  of  the  contract. 
It  only  includes  those  who  part  with  value  at 
the  time  the  title  or  property  is  transferred  or 
delivered  and  on  the  faith  thereof. 

Button  V.  Bathbone,  126  N.  Y.  197;  Van 
Heugen  v.  Badcliff,  and  Thompson  v.  Van 
Veehten,  supra;  Wood  ▼.  Bobinson,  22  N.  Y. 
564;  Weawr  v.  Barden,  49  N.  Y.  286;  Bar- 
nard V.  CampbeU,  65  N.  Y.  456,  affirmed  66 
Barb.  286,  rear^ument  in  same,  68  N.  Y.  78, 
17  Am.  Rep.  208;  Voorhees  v.  Olmstead,  66  N. 
Y.  116;  Dusenbery  v.  Bulbert,  59  N.  Y,  641; 
Kursheedt  v.  MeCune,  20  Abb.  N.  C.  266. 

Estoppel  was  not  made  out  because  the  de- 


trine  from  that  at  law,  that  this  is  only  one  of  the 
many  oases  where  a  party  has  a  remedy  in  equity 
where  be  has  none  at  law,  and  wo  can  see  no  great- 
er inconsistency  in  it  than  In  the  fact  that  a  party 
is  at  law  obliged  to  adopt  a  particular  form  of  ao- 
tion. 

AjypiiecAions  of  the  equitable  exceptions. 

The  mortgage  was  treated  as  valid  without  dis. 
cuBBion,  in  Howell  v.  Frances  (N.  .7.)  Aug.  IS,  1897; 
Hulslzer  v.  Opdyke  (N.  J.)  April  30. 1888. 

It  is  good  between  the  parties  and  as  against  ao- 
teoedent  creditors.    Zaring  v.  Cox,  78  Ky.  SSfT. 

As  between  mortgagor  and  mortgagee  the  latter 
will  be  vested  in  equity  with  the  title  to  all  the  sub- 
jects within  the  scope  of  the  mortgage  as  soon  as 
they  come  Into  existence  or  become  the  property  of 
the  mortgagor.  McCaffrey  v.Woodin,  tt5  N.  Y.  466, 
2&  Am.  Rep.  644;  Akers  v.  Rowan  (8,  C.)  10  L.  R.  A. 
715. 

The  mortgage  attaches  as  soon  as  the  property  is 
acquired  and  is  good  against  a  subsequent  mort- 
gage upon  the  same  property  executed  after  it  Is 
acquired.    Sillers  v.  LiBster.  48  Miss.  518. 

A  mortgage  on  furnishings  which  are  to  be 
placed  in  a  store  to  fit  It  for  business  is  good  In 
equity  and  an  equitable  lien  will  attach  to  them 
as  soon  as  they  are  put  in  which  Is  good  against  the 
mortgagor  and  subsequent  mortgagees  with  notice. 
Keating  v.  Hannenkamp,  100  Mo.  167. 

It  Is  good  as  against  purchaser  with  notice. 
American  Cigar  Co.  v.  Foster,  36  Mich.  368;  Robson 
V.  Micbiiran  Cent.  R.  Co.  87  Mich.  70;  Davis  v.  Marx, 
55  Miss.  876. 

The  equitable  lien  will  not  prevail  against  the 
claim  of  antecedent  creditors  obtaining  judgment 
and  levying  executions  subsequently  to  the  execu- 
tion of  the  mortgage.  Parker  v.  Jacobs,  14  8.  ,C. 
U2, 87  Am.  Rep.  727. 

Equity  wiU  protect  the  right  of  the  mortgagee 
agaicst  subsequent  execution  creditors.  Smithurst 
V.  Edmunds,  14  N.  J.  Eq.  415. 

In  Levy  v.  Welsh,  2  Bdw.  Ch.  448,  6  L.  ed.  460,  an 
equity  case,  the  vice-chancellor  restricted  the  lien 
of  the  mortgage  to  so  much  of  the  property  as  was 
In  the  store  at  the  time  the  mortgage  was  given 
and  so  much  as  had  been  purchased  and  paid  for 
out  of  its  proceeds. 

Where  after  the  execution  of  the  mortgage  cov- 
ering after-acquired  property  the  mortgagor  pur- 
chased furniture  for  which  he  did  not  pay  and  a 
judgment  was  recovered  for  the  debt  and  execu- 
tion levied  on  such  furniture,  in  a  contest  between 
the  mortgagee  and  execution  creditor  the  oourt 
said  equity  will  not  interpose  its  assistance  to  hand 
over  to  the  mortgagee  this  property  which  In  all 
good  conscience  and  Justice  should  go  back  to  the 
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fendante  never  made  any  effort  whatever  to 
learn  whether  Crandolfo  had  possession  of  or 
a  title  to  this  machinery  when  they  paid  him, 
and  never  even  at  the  time  of  delivery  or  after- 
wards made  any  search  for  mortgages  or  any 
effort  to  learn  whether  he  had  put  any  lien  on 

VoorJiees  v.  Olmsiead,  supra;  Knights  v. 
Miffen,  L.  R.  5  Q.  B.  660;  McNHl  v.  Tenth 
yat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341; 
Continental  Nat.  Bank  v.  National  Bank  of 
Can.,  50  N.  Y.  575;  Anderson  v.  Bead,  106  N. 
Y.  333;  Barnard  v.  Campbell,  55  N.  Y.  457; 
MeMaster  v.  North  America  Ins.  Co.  55  N.  Y. 


222,  14  Am.  Rep.  239.  See  New  York  Rubber 
Co.  V.  Rothery,  107  N.  Y.  810. 

Defendants  failed  to  prove,  even  prima  facie» 
their  defense  as  bona  fide  purchasers,  or  that  of 
estoppel,  inasmuch  as  they  did  not  show  that 
John  E.  D wight,  who  was  so  intimate,  and 
still  so  suspicious,  and  who  conducted  idl  the 
dealings  with  Gandolfo,  did  not  know  that  he 
had  given  a  mortgage  on  it* to  any  one. 

Canajoharie  Nat.  Bank  v.  Diefendorf,  10  L. 
R.  A.  676.  123  N.  Y.  191;  Seymour  v.  Mc- 
Kinstry,  106  N.  Y.  230:  Vosburgh  v.  Diefen- 
dorf,  119  N.  Y.  357;  Stevens  v.  Brennan,  7» 
N.  Y.  268. 


vendors.    Farmers  L.  &  T.  Co.  v.  Ix)nfir  Beach  Imp. 
Co.  27  Hud,  98. 

But  another  court  has  held  that  the  fact  that  the 
Judgment  was  for  the  purchase  price  of  the  groods 
levied  on  will  not  give  the  Judgment  creditor  an 
equitahlc  right  superior  to  that  of  the  mortgagee. 
Page  v.  Kendig  (N.  J.)  Feh.  10, 1887. 

The  lien  of  the  mortgage  will  not  give  prece- 
dence in  equity  over  that  of  a  landlord  for  rent. 
Beall  V.  White,  94  U.  S.  882, 24  L.  ed.  173. 

The  mortgagee  acquires  a  better  right  than  an 
aasignee  in  insolvency.  National  Shoe  &  L.  Bank 
of  Auburn  v.  Small,  7  Fed.  Rep.  837. 

It  is  good  against  an  aasignee  for  creditors.  Wil- 
liams V.  Winsor,  12  B.  1. 9. 

Assignees  in  bankruptcy  acquire  only  the  rights 
which  their  assignor  had.  Price  v.  Oroom,  2  Exch. 
542. 

A  mortgage  on  property  to  be  acquired  in  fiUuro 
which  does  not  specify  any  property  to  which  it  is 
to  attach  will  not  in  equity  create  a  specific  lien  on 
the  property  when  it  is  acquired.  Otis  v.  Sill,  8 
Barb.  118. 

A  contract  to  mortgage  after-acquired  chattels 
will  not  be  enforced  in  equity  if  no  chattels  are 
specifically  described  the  only  description  being 
that  contained  in  the  general  word  **property." 
Borden  v.  Croak,  131  ni.  76. 

After-acquired  chattels  definitely  pointed  out  aa 
by  reference  to  the  place  into  which  they  are  to  be 
broufirht  may  lawfully  ibe  mortgaged  in  equity. 
Brett  V.  Carter,  2  Low.  Dec.  461. 

Property  which  never  comes  into  possession  of 
the  mortgagor  is  not  subject  to  the  Jien  of  the 
mortgage.    Curtis  v.  Wilcox,  49  Mich.  425. 

The  mortgage  can  attach  to  the  after-acquired 
property  only  in  the  condition  in  which  it  comes 
into  the  poasession  of  the  mortgagor.  Hall  v. 
MuUanphy  Plan.  Mill  Co.  16  Mo.  App.  454. 

Where  the  equitable  exception  is  not  recognized. 

If  the  contract  can  be  upheld  in  equity  it  is  only 
valid  as  a  contract  to  assign  when  the  property 
shall  be  acquired  and  not  as  an  assignment  of  a 
present  interest,  and  if  enforceable  in  equity  at  all 
it  can  only  be  enforced  as  a  right  under  the  con- 
tract and  not  as  a  trust  attached  to  the  property. 
Koss  V.  Wilson.  7  Bush,  84;  Otis  v.  Sill,  supra. 

A  mortgage  of  property  in  which  the  mortgagor 
has  no  present  interest,  and  which  he  must  acquire 
if  at  all  independently  of  any  property  he  now  has, 
is  not  valid  to  create  a  lien  which  equity  will  recog- 
nise or  enforce.  Wilson  v.  Seibert  (Ky.)  8  Am.  L. 
Keg.  N.  S.  608. 

Where  a  mortgage  was  given  upon  a  stock  of 
goods  which  remained  in  possession  of  the  mort- 
gagor and  was  to  some  extent  changed,  the  court 
refused  to  recognize  the  lien  as  against  an  attach- 
ing creditor  further  than  upon  the  property  orig- 
inally mortgaged.  Wedgewood  v.  Citimns  Nat. 
Bank,  29  Neb.  165. 

A  mortgage  of  property  to  be  acquired  in  futuro 
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is  void  and  cannot  avail  against  claims  of  other 
creditors.    Loth  v.  Carty,  85  Ky.  601. 

There  is  no  lien  either  at  la  w  or  in  eq  uity.  Hunt- 
er V.  Bosworth,  48  Wis.  501;  Case  v.  Fish,  58bWl8.56; 
Titus  v.  Mabee,  25  HI.  257. 

The  mortgagee  derives  no  available  right  to 
the  subsequently  acquired  property  as  against  the 
creditors  of  the  mortgagor.    Ross  v.  Wilson,  supra. 

In  Blanchard  v.  Cooke,  144  Mass.  224,  in  which  a 
contract  rather  than  a  mortgage  was  under  con- 
sideration, the  court  stated  quite  fully  the  Massa- 
chusetts law  on  the  subject  of  mortgages  of  after- 
acquired  property,  and  concluded  that  to  enable  a 
mortgagee  as  against  an  attaching  creditor  or  an 
assignee  in  insolvency  to  bold  chattels  acquired 
after  the  execution  of  the  mortffa^  tiiere  must  be 
a  delivery  to  him  or  possession  must  be  rightfully 
raken  by  him  and  such  possession  must  be  retained 
until  the  chattels  have  been  attached  or  levied  upon 
or  until  proceedings  in  insolvency  are  begun. 

Unless  the  mortgage  is  recorded  or  possession 
taken  under  it  of  the  after-acquired  propertv  the 
title  of  the  mortgagee  will  not  prevail  against  that 
of  a  subsequent  execution  creditor.  Greg^lv. 
Sandf  ord.  24  111.  17,  76  Am.  Dec.  722. 

Some  further  act  by  the  parties  after  the  prop- 
erty comes  into  existence  is  necessary  to  perfect 
the  title  of  the  mortgagee  whether  he  seeks  to  en- 
force his  rights  at  law  or  In  equity.  .  Moody  v. 
Wright,  18iMet.  31,  46  Am.  Dec.  706. 

In  Hunt  V.  Bullock,  28  111.  325,  the  court*said  u 
til  possession  is  acquired  by  the  mortgagee  equity 
will  not  afford  relief  but  will  leave  the  party  to  his 
remedy  at  law  (by  action  for  breach  of  contract  to 
execute  the  mortgage).  If  it  was  otherwise  it 
would  be  to  decree  specific  performance  of  an 
agreement  for  the  sale  of  personal  chattels  which 
the  court  will  rarely  do  as  a  matter  of  original 
jurisdiction.  The  oases  which  hold  that  such  agree- 
ments create  an  equitable  lien  are  in  violation  of 
thelrules  of  equity  Jurisprudence. 

The  aUittuie  of  courts  of  law  touxirds  the  equitable 

doctiine. 

Courts  of  Maw  cannot,  nor  c^re  they  disposed  to, 
ignore  the  fact  that  courts  of  equity  hold  mort- 
gages of  after-acquired  property  to  be  \'a]id,  and 
they  should  givotfull  effect  to  the  decree  in  equity 
based  upon  the  equity  doctrine.  To  refuse  to  do 
so  would  produce  interminable  confusion.  There 
does  not  seem  to  be  any  safe  ground  for  courts  of 
law  but  to  hold  the  foreclosure  of  an  equitable  Hen 
when  made  as  effective  for  all  purposes  and  against 
all  persons  as  the  foreclosure  of  a  legal  lien  would 
be.  Little  Rock  &  Ft.  S.  EL'Co.  v.  Page,  36  Ark. 
804. 

Where  there  is  no  distinction  between  law  and 
equity  it  seems^that  all  such  mortgagns  are  upheld. 
Pagejv.  Gardner,  20  Mo.  512. 

Courts  of  equity  and  under  our  practice  courts 
of  law  also  will  recognize  the  rights  of  such  mort- 
gagee and  enforce  them  as  against  all  persons  hav- 
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It  was  not  necessary  tbat  Dwight  should 
have  known  that  Deeley  held  the  mortgage  or 
who  it  was;  it  was  sufficient  if  he  knew  or  sus- 
pected that  a  mortgage  bad  been  given. 

Ellis  V.  Harrman,  90  N.  Y.  466. 

The  D wights  having  paid  in  advance  for 
this  machinery  when  Gandolfo,  who  was  not 
in  the  machinery  business,  had  no  apparent 
title  or  possession  or  any  indicia  of  title,  were 
bound  under  tbe  circumstances  when  he  de- 
livered these  machines  before  expending  money 
on  them  to  have  made  some  effort  to  learn  the 
facts,  and  are  chargeable  with  notice  of  all 
that  such  inquiry  would  have  disclosed. 


Dunn  V.  Il&mbeck,  72  N.  Y.  80;  Danforth 
V.  Dart,  4  Duer,  101;  Pringle  y.  Philips,  n 
Sandf.   157;  Ptirker  v.  Conner,  98  N.  Y.  124. 

FoUett*  Gh,  «/.,  delivered  the  opinion  of 
the  court: 

An  action  to  recover  damages  for  the  con- 
version of  chattels  is  a  strictly  legal  one, 
which  cannot  be  maintained  unleas  the 
plaintiff  is  entitled  to  the  immediate  pos- 
session of  the  property,  if  in  existence.  Ex- 
cept as  provided  by  statute,  possession  by 
the  lienor  of  chattels  on  which  the  lien  is 
claimed  is  indispcnstible  to  support  a  com- 


ing notice  of  them.    Scharfenburg  v.  Bishop,  8K  | 
Iowa,  66. 

After-acquired  property  may  be  mortgaffod- 
Stephens  v.  Fence,  66  Iowa,  256. 

If  the  property  was  in  existence  at  tbe  time  the 
mortgage  was  executed  it  may  be  covered  by  the 
mortgage  although  It  was  not  then  the  property  of 
tbe  mortgagor.    Hughes  v.  Wheeler,  66  Iowa,  642. 

It  is  immaterial  that  the  property  mortgaged 
was  not  in  existence  at  the  time  the  mortgage  was 
executed.    Fejavary  v.  Broesch,  52  Iowa,  88. 

But  in  some  jurisdictions  at  least  the  right  must 
be  enforced  by  the  appropriate  legal  or  equitable 
procedure  as  the  case  may  require. 

The  mortgage  can  \ye  made  effective  unless  the 
mortgagee  has  acquired  possession  under  the  mort- 
gage only  by  a  proceeding  in  equity  against  the 
mortgagee  or  persons  claiming  under  or  through 
him  who  had  notice  of  the  equity  of  the  mortgagee 
before  their  title  or  liens  attached.  An  action  at 
law  is  of  no  avail.    France  v.  Thomas,  86  Mo.  60. 

The  title  of  the  mortgagee  before  possession 
taken  is  not  such  as  will  sustain  an  action  of  re- 
plevin.   Gregory  v.  Tavenner,  88  Mo.  App.  627. 

Sufflcitncy  of  record  notice. 

Under  the  Illinois  statute  there  must  be  a  sched- 
ule of  the  property  annexed  to  the  mortgage  which 
cannot  be  done  in  the  case  ol  property  to  be  after 
acquired,  hence  the  mortgage  is  not  good  as  to 
that.  Davis  v.  Bansom,  18  HI.  402;  Hunt  v.  Bul- 
lock, 23  IlL  825. 

The  record  of  the  mortgrage  will  not  charge  a 
subsequent  purchaser  with  notice.  Single  v. 
Phelps,  20  Wis.  906.  See  also  Joseph  v.  Lyons,  L. 
K.  15  Q.  B.  Div.  280. 

The  record  of  a  mortgage  is  valid  only  to  pro- 
tect goods  which  at  the  time  of  the  mortgage  could 
be  delivered  and  retained.  GrilBth  v.  Douglass,  73 
He.  582, 40  Am.  Bep.  806. 

Tbe  record  of  the  mortgage  is  no  sufficient  no- 
tice of  a  legal  incumbrance  as  to  subsequently  ac- 
quired property.    Jones  v.  Richardson,  10  Met.  468. 

In  contrast  with  the  above,  it  has  been  held  that 
the  record  of  tbe  agreement  is  sufficient  notice  to 
bind  a  subsequent  execution  creditor.  First  Nat. 
Bank  of  Alexandria  v.  Tumbull,  82  Gratt.  605.   . 

As  between  the  mortgagor  or  his  assignee  having 
constroctlve  notice  of  the  existence  of  the  mort- 
gage and  tbe  mortgagee  the  mortgage  will  operate 
to  create  a  lien  in  equity  as  to  chattels  afterward 
acquired.    Kribbs  v.  Alford,  120  N.  T.  524. 

Th€  effect  of  Hobroud  ▼.  MarshaU  in  England. 

After  Holioy^  v.  Marshall,  10  H.  L.  Gas.  101,  was 
decided  an  Act  was  passed  in  Bngland  which  pur- 
ported to  at>olUdi  tbe  distinction  between  legal 
and  equitable  remedies,  and  it  seems  to  have  been 
supposed  that  tbe  combined  effect  of  the  decision 
and  statute  would  be  to  render  mortgages  on  after- 
acquired  property  valid  at  law.   Xbequestion  was 
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subsequently  considered  by  the  court  and  it  was 
decided  tbat  the  Supreme  Court  of  Judicature 
Acts  1873-75,  have  not  abolished  tbe  distinction  be- 
tween legal  and  equitable  interests;  they  merely 
authorized  the  high  court  to  administer  legal  and 
equitable  remedies  and  therefore  tbe  grant  of  fut- 
ure-acquired chattels  confers  only  an  equitable 
interest  therein  upon  the  grantee,  and  If  when 
they  come  into  existence  but  before  the  grantee 
takes  possession  the  legal  estate  and  Interest  there- 
in without  notice  of  the  grantee^n  existing  equi- 
table interest  become  vested  in  another  person  the 
latter  is  entitled  to  tbe  future-acquired  chattels 
comprised  in  tbe  grant  both  at  law  and  in  equity. 
And  it  seems  that  tbe  record  is  not  such  notice. 
Joseph  V.  Lyons.  L.  R.  15  Q.  B.  Div.  280. 

Where  a  bill  of  sale  had  been  granted  to  one  of 
after-acquired  property,  and  after  it  came  into  the 
mortgagor's  possession  he  granted  it  to  another, 
tbe  queen's  bench  division  held  that  the  title  of 
tbe  second  grantee  should  prevail.  Brett-,  JIf.  A., 
said  it  is  true  that  when  the  after-acquired  proper- 
ty was  brought  on  tbe  mortgagor's  premises  the 
condition  was  fulfilled  whereupon  tbe  property 
passed  to  tbe  mortgagee  in  equity;  but  tbe  mort- 
gagor bad  the  legal  title  and  when  he  granted  that 
legal  title  to  another  it  cannot  be  ousted  or  dis- 
placed by  the  equitable  title  of  tbe  ihortgagee  of 
which  tbe  second  grantee  bad  no  notice.  The 
mortgagee  Is  in  the  same  position  as  tbe  owner  of 
goods  who  has  parted  with  the  property  In  them 
through  tbe  fraud  of  another  person,  and  who 
finds  that  an  innocent  person  has  meanwhile  ac- 
quired a  valid  legal  title  to  them,  in  which  case  the 
person  upon  whom  tbe  fraud  was  perpetrated 
must  suffer  tbe  loss.  Hallas  v.  Robinson,  L.  R.  15 
Q.  B.  Div.  288. 

Further  litigation  would  seem  to  l)e  necessary  to 
determine  what  the  extent  of  the  equitable  excep- 
tion is  since  tbe  rendition  of  these  last  two  de- 
cisions. 

It  is  sufficient  when  the  property  becomes  spe- 
cific by  being  placed  in  the  designated  building  or 
otherwise.    Leatham  v.  Amor,  88  L.  T.  785. 

So  a  mortgage  is  good  upon  goods  to  be  brought 
into  a  certain  store.  Lazarus  v.  Andrade,  43  L.  T. 
80. 

A  charge  of  '*all  my  present  and  future  person- 
alty" is  too  indefinite.  Tadman  v.  D'Epineuil,  L. 
R,  20  Cb.  Div.  768. 

'*A11  other  the  personal  estate  and  effects  whatso- 
ever now  being  or  hereafter  to  lie  upon  or  abont  the 
mortgagor's  dwelling-bouse,  farm,  or  premises,  at 
R.,  or  elsewhere  in  Great  Britain,"  is  too  Indefinite. 
Belding  v.  Reed,  8  Hurlst.  &  C.  965. 

If  it  was  only  an  agreement  to  mortgage  furni- 
ture subsequently  to  be  acquired  then  it  would 
cover  no  specific  furniture  and  would  confer  no 
right  in  equity.    Mogg  v.  Baker,  8  Mees.  &  W.  197. 

Ab  to  tbe  validity  of  an  assignment  or  mortgage 
of  future  earnings,  see  note  to  Sandwich  Mfg.  Co. 
V.  Robinson  (Iowa)  14  L.  R.  A.  126.  H.  P.  F. 
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men- law  lien.  One  having  such  a  lien  can 
maintain  trover  if  the  property  is  wrong- 
fully taken  or  withheld  from  his  possession, 
but  such  an  action  will  not  lie  to  enforce 
an  equitable  lien  as  against  the  owner  of  the 
legal  title  who  remains  in  possession  of  the 
property  and  has  not  contracted  it  to  the 
lienor.  The  instrument  under  which  the 
plaintiff  claims  to  recover  is  in  form  a  chat- 
tel mortgage.  Gandolfo,  who  executed  it, 
assumes  to  transfer  the  legal  title  to  the  ma- 
chinery to  Robert  Deeley,  the  plaintiffs'  as- 
signor subject  to  be  defeated  upon  the  pay- 
ment of  $4,700.  But  the  machinery  not 
having  been  then  manufactured,  Gandolfo 
had  no  title  to  it,  (Andrettts  v.  Durant,  11 
N.  Y.  85;  Comfort  v.  Kiersted,  36  Barb. 
472 ;)  and  the  instrument  did  not  vest  the 
legal  title  of  the  machinery  in  Deeley,  nor 
did  it  create  a  legal  lien  upon  the  property 
described  therein,  (Gardner  v.  MeEisen,  19 
N.  Y.  123 ;  Jone%  v.  Richardson,  10  Met.  481 ; 
Pettis  V.  KeUogg,  7  Cush.  456 ;  Otis  v.  Sill, 
8  Barb.  102 ;  Conderman  v.  Smith,  41  Barb. 
404 ;  Thomas,  Chat.  Mortg.  ^  187 ;  Jones, 
Chat.  Mortg.  §  138.) 

We  And  no  case  which  holds  that  the  leeal 
title  to  property  not  in  existence,  actually 
or  potentially,  can  be  transferred  either  by 
way  of  sale  or  mortgage.  That  an  equitable 
lien  may  be  created  on  property  to  be 
broug^  into  existence  is  well  settled,  and 
an  action  to  foreclose  the  lien  may  be  main- 
taineci.  It  was  said  in  Coats  v.  Donndl,  94 
K.  Y.  177  :  "A  contract  for  a  lien  on  prop- 
erty not  in  esse  may  be  effectual  in  equity  to 
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give  a  lien,  as  between  the  parties,  when 
the  property  comes  into  existence,  and  where 
there  are  no  intervening  rights  of  creditors 
or  third  persons,  seems  to  l^  established  by 
several  decisions  in  this  court."  Kribbs  v. 
Al/ord,  120  N.  Y.  519,  which  is  relied  on 
by  the  respondents,  is  not  in  conflict,  but  in 
harmony,  with  these  views.  It  was  there 
said :  ^  Invalidity  at  law  imports  nothing 
more  than  that  a  mortgage  of  property  there- 
after to  be  acquired  is  ineffectual  as  a  grant 
to  pass  the  legal  title.  A  court  of  equity, 
in  giving  effect  to  such  a  provision,  does  not 
put  itself  in  conflict  with  that  principle, 
it  does  not  hold  that  a  conveyance  of  that 
which  does  not  exist  operates  as  a  present 
transfer  in  equity,  any  more  than  it  does  in 
law.  But  it  construes  the  instrument  as  op- 
erating, by  way  of  present  contract,  to  give 
a  lien,  which,  as  betw^een  the  parties,  takes 
effect,  and  attaches  to  the  subject  of  it,  as 
soon  as  it  comes  into  the  ownership  of  the 
party.  Such  we  deem  the  rule  to  be  in  equity 
in  this  state. "  McCaffrey  v.  Woodin,  65  if. 
Y.  459,  22  Am.  Rep.  644 ;  Wisner  v.  Occum- 
paugh,  71  N.  Y.  113 :  Coats  v.  DonneU,  94  N. 
Y.  168,  177 :  Hale  v.  Omaha  Nat.  Bank,  49 
N.  Y.  626,  632. 

It  follows  from  these  views  that  plaintiffs 
failed  to  establish  a  legal  title,  either  as  gen- 
eral or  special  owners,  and  were  not  entitled 
to  recover. 

Tfie  order  should  be  reversed,  and  the  judg- 
ment entered  on  the  verdict,  and  affirmed 
with  costs. 

All  concur. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


J.  Kennedy  TOD  et  al. 
KENTUCKY  UNION  R.  CO.  et  al. 


ROSSER  &  COLEMAN,  Appts,  No.  22. 
W.  &  A.  C.  SEMPLE  et  al.,  Appts,  No.  29. 

(52  Fed.  Kep.  £41.) 

1*  A  stAtute  sfivinflf  »  lien  for  Imnber* 
m»teria1St  or  teams  Auniohed  in  the 
eonflrtmction  of  railroads  or  ottier  works 
of  public  or  quasi  public  character  is  alegrialatlve 
declaratiOQ  that  prior  lien  statutes  did  not  cover 
such  cases. 

IB.  Contractors  for  bnlldtng  a  railroad 
cannot  be  r%^9ae^%A  as  "employes**  or 
'^laborers*'  within  the  tmeanlnff  of  the  Ken- 
tuolcy  statute  giving  liens  to  laborers  and  em- 
ployes for  their  services  in  carrying  on  the  busi- 
ness of  the  railroad  although  the  contract  is  to 
furnish  laborers,  tools,  and  teams  by  the  day  for 
which  certain  sums  per  day  are  to  be  paid  with 
10  per  cent  additional  for  the  use  of  tools  and 
superintendence. 

8*  One  who  has  foiled  or  neg^lected  to 
comply  with  -the  requirements  of  the 
Kentucky  Act  of  1888  providing  for  a  lien 
in  favor  of  persons  furnishing  labor  or  material 
in  railroad  construction  cannot  claim  a  lien  under 
the  Act  of  1876  giving  a  more  extended  lien  in  fa- 
vor of  laboring  men  and  supply  men  in  numer- 
ous kinds  of  business. 


4.  The  mere  foct  of  fomishin^  articles 
or  supplies  suitable  or  capable  of  be- 
inn^  used  In  carrying  on  a  desig^nated 
business  without  any  understanding  or  agree- 
ment that  they  should  be  so  applied  wUl  not  of 
itself,  without  actual  application  in  the  business, 
Srive  the  furnisher  a  lien  under  the  Kentucky  Act 
of  1876  upon  the  property  and  effects. 

(October  4, 1802.) 

APPEALS  by  intervenors  in  an  action 
brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky  for  the 
foreclosure  of  a  mortgage  from  a  judirment 
denying  their  right  to  enforce  mechanics^  liens 
against  the  mortgaged  property.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Before  Brown,  Circuit  Justice,  and  Jackson 
and  Taft,  Circuit  Judges. 

Messrs.  Stone  A  Sudduth*  Dodd  & 
Doddt  A.  Bamett,  and  Thomas  C.  Bell, 
for  appellants: 

The  appellants  have  made  out  a  prima  facie 
case  when  they  proved  that  they  were  dealers 
in  railway  supplies,  and  that  the  supplies  fur- 
nished by  them  were  just  such  supplies  as  the 
railway  company  daily  needed  to  enable  it  to 
carry  on  its  business,  and  that  they  furnished 
them  for  that  purpose.  When  this  proof  was 
made,  the  burden  was  cast  upon  the  appellees 
to  show  the  use  to  be  different  from  that  thus 
prima  facie  established  by  the  appellants. 

Mice  V.  Hodge,  2d  Kan.  170.     See  also  Stnrges 


J^(yrsL—Who  are  laborers^  employiA,orwrvants  iDith- 
in  the  meaning  of  stattaes  giving  them  preferences. 

1.  DeflnUion8. 

The  word  **laborer^*  In  the  statute  exempting 
the  wages  of  laborers  from  attachment  in  the 
hands  of  employers  referp  to  one  who  is  a  manual 
laborer  by  profession  and  occupation.  Heebner  v. 
Chave,  5  Pa.  117. 

"By  laborers,"  says  Woodward,  J.,  In  Seiders^s 
App.,  46  Pa.  67,  '*we  mean  those  who  perform  with 
their  own  hands  the  contract  they  make  with  their 
employer." 

The  court  in  Dano  v.  M.  O.  ft  R.  R.  R.  Ck).,27  Ark. 
567,  said  that  the  word  "laborer"  in  the  Act  of  1868, 
gi\ing  a  lieu  to  laborers,  was  intended  to  be  used 
according  to  its  common  acceptation  as  defined  by 
Webster,  and  distinguished  from  mechanic  or  arti- 
san as  used  in  other  Lien  Acts. 

The  court,  in  Smith  v.^Brooke,  49  Pa.  147,  defined 
**wages  of  laborers"  to  be  the  earnings  of  a  laborer 
by  manual  toil. 

Ex  parte  Meason  v.  Ashman,  5  Binn.  167,held  serv- 
ant's wages  which  under  the  Act  of  1794  were  to 
be  treated  as  preferred  debts  in  the  settlement  of 
decedent*s  estates,  to  be  the  earnings  of  such  serv- 
ants only  as  make  part  of  a  man's  household- 
menial  servants. 

The  term  "wages  of  employes"  in*  an  order  re- 
quiring a  receiver  of  a  railroad  'company  to  pay 
wages  does  not  include  the  services  of  counsel  em- 
ployed for  special  purposes.  Louisville,  E.  ft  St. 
L.  R.  Co.  V.  WilsoD,  188 17.  S.  601, 84  L.  ed.  KKd. 

Foremen,  clerks,  and  time-keepers  in  the  employ 
of  a  railway  contractor  are  not  laborers.  Missouri, 
K.  ft  T.  R.  Co.  V.  Baker,  14  Kan.  668. 

One  who  performs  a  contract  to  draw  lumber  by 
hiring  teams  and  drivers  is  not  a  "mechanic  or 
laborer,"   Wentroth's  App.  BH  Pa.  471. 

18L.R.A.  20 


The  secretary  of  a  railway  company  is  an  officer 
and  his  salary  is  not  a  sum  "due  and  owing  any  serv- 
ant or  employ  6."  Wells  v.  Southern  M.  R.  Co.  1 
Fed.  Rep.  270. 

Pennsylvania  ft  D  R.  Co.  v.  Leulfer,  84  Pa.  168, 
decided  that  a  civil  engineer  was  not  included  in 
the  class  of  "laborers  and  workmen"  designated  by 
the  statute  giving  to  such  persons  a  lien  on  im- 
provements by  corporations. 

In  State  v.  Rusk,  56  Wis.  466,  it  was  said  that  the 
word  "laborer"  as  employed  in. the  act  empowering 
the  governor  to  expend  certain  moneys  in  paying 
the  claims  of  laborers,  etc.,  for  work  on  a  line  of 
railway,  should  be  interpreted  in  the  sense  in  which 
it  is  ordinarily  used  and  understood  when  applied 
to  men  engaged  in  constructing  railways.  And  it 
was  held  that  engineers  were  not  included. 

The  protection  of  the  law  sriving  a  right  of  action 
for  labor  debts  is  limited  to  one  who  labors  and  is 
not  extended  to  one  who  merelyihires  out  the  labor 
of  others.  Chicago  ft  N.  R.  Co.  v.  Sturgis,  44  Mich. 
K88;  Martin  v.  Michigan  ft  O.  B.  Co.  6S  Mich.  466. 

2.  Who  are  secured  by  the  Mechani4X^  lAen  Lawsl 

A  mechanic  is  not  within  the  protection  of  the 
statute  unless  he  performs  manual  labor.  Adams 
v.  Goodrich,  56  Ga.  238. 

An  overseer  and  foreman  of  a  body  of  mlner^ 
who  performed  manual  labor  upon  the  mine,  is  en- 
titled to  a  lien,  under  the  law  of  Utah  giving  a  lien 
for  labor.  Flagstaff  S.  Min.  Co.  of  Utah  v.  Cuilins, 
104  U.  S.  176, 26  L.  ed.  704. 

The  foreman  of  work  in  a  mine  is  secured  by  the 
Lien  Law.    Capron  v.  Strout,  11  Nev.  304. 

The  manager  of  a  company  was  held  to  be  an  em- 
ploy6,  so  that  he  might  have  a  lien  for  his  salary. 
Conlee  Lumber  Co.  v.  Ripon  Lumber  ft  Mfg.  Co.  66 
Wis.  481. 

And  a  foreman  in  a  mill.    lh\a. 
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V.  Qreen,  27  Kan.  237;  Mgttu  County  Bank 
V.  Rtxkairay  Mfg.  Co.  14  N.  J.  Eq.  192;  Watts 
V.  Whittington,  48  Md.  857;  Hingerlp  v.  Doerr, 
02  Pa.  13;  BecXoil  ▼.  Petturrew,  6  Ohio  St.  251 ; 
1  Best,  £v.  g  274. 

If  the  appellants  were  supply  men,  and  as 
such  furnished  the  articles  in  dispute  for  car- 
rying on  the  business,  then  their  entire  ac- 
counts should  have  been  allowed  as  preferred 
claims,  under  the  Supply  Men's  Act  upon 
which  they  have  stakra  their  rights.  If,  on 
the  other  hand,  they  were  contractors  within 
the  meaning  of  the  Contractors'  Act,  then  their 
entire  claims  should  have  been  rejected  as  pre- 
ferred claims,  because  tbejr  have  never,  and 
could  not  have,  complied  with  the  conditions 
necessary  to  perfect  their  lien  under  the  Con- 
tractors' Act, 

The  lien  provided  for  in  the  Supply  Men's 
Act  arises  by  operation  of  the  law  for  the  whole 
amount  due  upon  the  happening  of  any  of  the 
contingencies  specified  in  the  Act. 

Delaware,  L.  &  W.  R.  Co.  v.  Oxford  Iron 
Go.  88  N.  J.  Eq.  195. 

Both  prior  and  subsequent  to  the  passage  of 
the  statute  the  courts  of  the  country  have 
often,  in  the  absence  of  any  statute,  formu- 
lated and  applied  the  inherent  equitable  prin- 
ciple which  this  statute  declared  and  enlarged. 

IkmglaM  v.  Cline,  12  Bush,  008;  Fotdick  v. 
SehaU,  99  U.  S.  252,  25  L.  ed.  842;  Miltenber- 
ger  v.  Tjogan«pori.  C.  db  S.  W.  R.  Co.  106  U. 
8.  311,  27  L.  ed.  126;  Bumham  v.  Boteen,  111 
U.  8.  780,  28  L.  ed.  597;  Union  Trust  Co.  v. 
IllinoU  Midland  Co.  117  U.  S.  454,  29  L.  ed. 
970. 


The  Contractors'  Act  is  clearly  and  mani- 
festly a  statute  exclusively  for  the  benefit  of 
contractors,  and  in  all  of  its  features  is  essen- 
tially different  from  the  Supply  Men's  Act. 

In  Fotdick  v.  SchaU,  tupra,  the  supreme 
court  stated  that  every  railroad  mortgagee  in 
accepting  his  security  impliedly  agrees  that  the 
current  debts  made  m  the  ordinary  course  of 
business  shall  be  paid  from  the  current  receipts 
before  he  has  any  claim  upon  the  income. 

See  also  Barton  v.  Barbour,  104  U.  S.  135. 26 
L.  ed.  677;  Miltenberger  v.  Logansport,  C.  dh 
S.  W.  R.  Co.  and  Bumham  v.  Bowen,  supra; 
TJumas  v.  Peoria  dk  R.  L  R.  Co.  36  Fed.  Rep. 
818;  Finance  Co.  of  Pennsylvania  v.  Charles- 
ton, C.  db  C.  R.  Co.  48  Fed.  Rep.  188. 

The  Kentucky  statute  merely  affirmed  and 
extended  this  principle  to  the  corpus  of  the 
property  by  positive  law. 

Courtney  v.  Insurance  Co.  ofNorUi  Anuriea, 
49  Fed.  Rep.  309,  4  U.  S.  App.  140. 

The  preference  given  by  the  statute  does  not 
rest  on  the  nature  of  the  debt,  but  grows  out 
of  the  character  of  the  creditor  and  the  neces- 
sity of  the  service  (or  supplies)  to  the  corpora- 
tion. 

Lehigh  Coal  dt  Nat.  Co.  v.  Central  R.  Co.  29 
N.  J.  Eq.  256;  Watson  v.  Wataan  Mfg.  Co.  30 
N.  J.  Eq.  590;  Delaware,  L.  d  W.  R.  Co.  v. 
Oxford  Iron  Co.  38  N.  J.  Eq.  195. 

Appellants  Semple  et  al.  tcome  within  the 
provisions  of  the  supply  statute. 

Rosser  &  Coleman  were  emplov^s  within  the 
meaning  of  the  Act  of  the  20tfa  of  March,  1876, 
and  entitled  to  a  lien  prior  to  the  bondholders 
and  all  others. 


And  a  oanrlage  maker  and  a  blacksmith  is  a  la^ 
borer  within  the  statute.    Ihid, 

And  a  master  mechanic,  or  'machinist  its  a  serv- 
ant or  laborer.    Sleeper  v.  Goodwin,  67  Wig.  500. 

One  who  acts  as  overseer  and  assistant  superin- 
tendent in  the  repair  of  a  mill  is  entitled  to  a  lien. 
Willamette  F.  &  T.  M.  Ck>.  v.  Remick,  1  Or.  160. 

House  painters  are  entitled  to  the  preference  of 
the  Mechanics*  Lien  Law.  Martine  v.  Nelson,  51 
lU.tfSi. 

A  teamster  is  a  laborer  but  not  one  who  merely 
furnishes  teams  to  work  for  the  contractor.  Mann 
V.  Burt,  86  Kan.  11. 

A  claim  for  the  labor  of  oxen  cannot  be  included 
in  a  chargre  made  by  a  laborer  under  a  statute  flriv- 
inir  **to  laborers  on  lumber  a  lien  thereon."  Mc- 
Crillis  v.  Wilson,  84  Me.  286;  Cobum  v.  KersweU,  86 
Me.  126. 

A  carter  may  have  a  lien  under  the  Mechanics* 
Lien  Law  for  haulinir  away  dirt,  etc.,  from  a  build- 
ing. Hill  V.  Newman,  88  Pa.  151,  80  Am.  Dec. 
478. 

But  in  Michi^ran  it  has  been  held  that  the  labor 
done  by  a  man*s  team  may  be  fairly  revarded  as 
labor  done  by  him  within  themeaninsr  of  the  stat- 
ute.   Chicago  &  N.  R.  Co.  v.  Sturgris,  mivra. 

The  Amendment  of  1874  to  the  Minnesota  Me- 
(^nicB*  Lien  Law,  providing  that  whoever  fur- 
nishes labor,  skill,  or  material  for  a  railway  by 
virtue  of  any  contract  with  the  owner  or  any  party 
authorised  by  the  owner  or  by  virtue  of  any  sub- 
contract with  the  oriflrinal  contractor,  shall  have  a 
Uen,  applies  to  subcontractors  generally,  and  not 
merely  those  standing  in  direct  contract  relation 
with  the  original  contractor.  Spailord  v.  Duluth, 
R.  W.  &  8.  K.  Co.  (Minn.)  March  8, 1802. 

The  following  have  been  held  not  to  be  entitled 

the  protection  of  the  Lien  Law: 
ne  engaged  to  cook  for  laborers  engaged  in  the 

L.  R.  A« 


construction  of  a  reservoir.  McCormick  v.  Los 
Angeles  City  Water  Co.  40  CaL  186. 

One  who  furnishes  labor  and  material  in  placing 
a  lightning-rod  on  a  house.  Drew  v.  Mason,  81  111. 
488,  26  Am.  Rep.  288. 

An  agent  employed  to  pay  off  laborers.  Edgar 
V.  Salisbury,  17  Mo.  271. 

A  laborer  has  no  lien  for  wages  earned  on  land 
which  he  has  decu'ed  and  prepared  for  culti%*ation, 
under  the  Laborers^  Lien  Act  of  1868.  Taylor  v. 
Hatha way«  20  Ark.  507. 

An  overseer  of  a  plantation  is  not  entitled  to  the 
lien  of  a  laborer  upon  the  stock,  etc.,  of  his  em- 
ployer.   Whitaker  v.  Smith,  81  N.  C.  840. 

A  Oeorgia  Statute  of  1888  gave  the  debts  due 
masons  and  carpenters  a  preference.  It  was  held 
In  Fox  V.  Rucker,  30  Oa.  526,  that  a  plasterer  was 
not  included  in  the  law. 

But  under  the  Massachusetts  Mechanics*  Lien 
Law  of  1856  a  plasterer  has  a  lien.  Parker  v.  Bell, 
7  Gray,  420. 

8.  Preferences  of  claims  against  insolvent  eorpora- 

tions. 

Under  the  Virginia  statute  giving  the  wages  of 
the  employ^  of  an  insolvent  corporation  prefer- 
ence, the  president  of  an  iron  manufacturing  com- 
pany, designated  as  **general  manager,"  is  not  en- 
titled to  such  preference.  Seventh  Nat.  Bank  of 
Phila.  V.  Shenandoah  Iron  Co.  86  Fed.  Rep.  486. 

A  superintendent  at  an  annual  salary,  attomey- 
at-law,  contractor  for  part  of  work  who  employs 
others,  and  salesmen  on  salary  and  commissions, 
are  not  entitled  to  preference  under  the  statute. 
People  V.  Remington,  100  N.  Y.  681. 

A  contractor  with  a  corporation  is  not  an  em- 
ploy6  of  the  corporation  within  the  meaning  of 
Indiana  Rev.  Stat.,  9  6286,  giving  a  lien  to  employes 
for  labor  done  for  the  corporation.    An  employ^ 
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Such  an  Act  as  that  under  coDrideration 
must  be  liberally  construed. 

BafM  V.  Alwrd,  94  U.  S.  545,  24  L.  ed.  283; 
Flagstaff  8.  Min.  Co.  of  Utah  v.  CuUins,  104  U. 
S.  175,  26  L.  ed.  704;  Stryker  v.  Gamidy,  76  N. 
Y.  50;  Gumey  v.  Atlantic  ^  O,  W,  R.  Co,  58 
N.  Y.  858;  Watmn  v.  Wat90ii  Mfy.  Co.  su- 
pra. 

Messrs.  Humphrey  &  D»vie  and  St. 
Johat  Boyle*  for  appellees: 

RoBser  &  Coleman  cannot  maintain  a  lien 
under  this  Act,  because  they  were  not  em- 
ployes within  the  meaning  of  the  Act,  nor  did 
thev  furnish  supplies. 

The  word  "employe"  is  broader  than  the 
word  "  laborer,"  but  it  must  be  limited  to  one 
who  is  entitled  to  compensation  for  personal 
aenrice,  and  the  amount  for  which  a  lien  is 
allowed  must  be  limited  to  the  amount  of  such 
compensation.  The  amount  due  to  a  contract- 
or on  account  of  the  labor  of  others  is  not  due 
to  him  as  an  employe. 

Lehigh  Goal  db  Nav.  Co.  v.  Central  B,  Co,  29 
N.  J.  Eq.  255;  Batch  v.  New  York  d  0.  M.  R. 
Co.  46  N.  Y.  521;  fj)uisHUe,  E.  A  St.  L.  B. 
Co.  V.  WUson,  138  U.  S.  501,  34  L.  ed.  1023; 
Vane  v.  Newc<mbe.  132  U.  S.  220,  38  L.  ed. 
310. 

Moreover  the  lien  ffiven  by  the  Act  of  1876 
is  limited  to  such  employes  as  were  engaged  in 
the  service  of  the  insolvent  at  the  time  of  the 
suspension. 

Ddaware,  L.  dt  W.  B.  Co.  v.  Oxford  Iron  Co, 
33  N.  J.  Eq.  196. 

There  are  provided  for  in  these  various  stat- 
utes two  distinct  and  well- recognized  classes 


of  claims, — construction  claims,  and  claims  for 
operation. 

Gaipeston ,  //.  dfe  H.  B.  Co.  v.  Cotcdrey,  78  U. 
8.  11  Wall.  459,  20  L.  ed.  199. 

The  claims  were  for  articles  furnished  by 
the  parties  without  any  contract  that  they 
should  be  used  in  the  one  way  or  in  the  other. 

The  words  "materials''  and  "supplies"  in  the 
Act  of  1876  were  never  designed  to  refer  to 
anything  except  such  articles  as  are  consumed 
in  the  o^inary  conduct  of  the  business  of  the 
factory  or  railroad,  such  things  as  oil,  coal, 
wood,  etc. 

Delattare,  L.  dk  W,  B,  Co.  v.  Oxford  Iron  Co, 
supra. 

The  burden  is  upon  the  person  claiming  the 
mechanics'  lien  to  make  out  his  case,  and  to 
show  that  he  comes  within  and  has  complied 
with  the  terms  of  the  statute. 

Dodge  v.  Walsham,  16  R.  I.  704;  Chapin  v. 
Perm  &  B.  Paper  Works,  30  Conn.  461,  79 
Am.  Dec.  265;  Hunter  v.  Blanekard,  18  111. 
324,  68  Am.  Dec.  547. 

Jackson,  Cirruit  Juth/e,  delivered  the 
opinion  of  the  court : 

The  questions  presented  for  decision  in 
these  cast's  relate  to  the  respective  rights  and 
priorities  of  different  lien  claimants  upon 
the  property  of  the  Kentucky  Union  Railway 
Company,  which  was  chartered  under  the 
laws  of  Kentucky  to  construct,  own,  and 
operate  a  designated  line  of  railway  in  said 
state,  about  lOO  miles  in  length.  Prior  to 
1883  about  fifteen  miles  of  its  road  was  com- 
pleted and  in  operation.     In  order  to  raise 


within  the  meaningr  of  the  statute  is  a  servant,  and 
not  a  oon tractor  bound  only  to  produoe  a  certain 
result  of  labor,  and  free  to  dispose  of  bis  own 
time  and  personal  effort  aooordlng  to  his  pleasure 
vrithout  responsibility  to  the  other  party.  Vane 
r,  Newoombe,  188  U.  S.  220, 33  L.  ed.  310. 

A  **Bupertntendent^\of  a  natural  gas  company, 
who  is  not  a  jreneral  manacrer,  or  a  general  agent, 
or  an  officer  of  the  company,  but  whose  principal 
duties  are  to  superintend  the  construction  of 
trenches  and  the  laying  of  gas  pipes,  is  a  laborer 
within  the  meaning  of  that  term  as  used  in  Elliott's 
(Ind.)  Sapp.  fl  006,  giving  a  preference  to  laborers' 
claims  for  wages  against  corporations.  Pender- 
gast  V.  Tandes,  8  L.  R.  A.  840, 124  Ind.  IfiO. 

A  claimant  uuder  N.  Y.  Laws  1885,  chap.  336  (al- 
lowing  preference  to  laborers,  etc,  for  wagea  due 
from  a  corporation  where  a  receiver  has  been  ap- 
pointed) who  had  been  employed  by  a  defunct 
corporation  at  an  annual  salary  of  $2,000  with  a 
commission  of  2  per  cent,  to  sell  goods  in  China, 
was  not  entitled  to  the  preferences,  either  as  to 
salary  or  commission,  within  the  meaning  of  the 
statute.    People  v.  Remington,  supra. 

The  statute  was  designed  to  secure  the  wages  of 
those  who,  as  a  class,  are  dependent  upon  their 
earninga  for  their  own  and.their  families'  support. 
Ibid. 

An  assistant  bookkeeper  employed  for  other 
nervioea  also  is  an  employ^,  within  the  meaning  of 
N.  T.  Laws  1885,  chap.  376,  providing  for  the  pay- 
ment of  the  wages  of  employ^  of  a  corporation  by 
a  receiver  thereof.  Brown  y,  A.  B.  C.  Fence  Ck>.  52 
Hun,  151. 

Re  Blaclc  88  Mich.  518,  held  that  the  claim  of  a 
bead  miller  came  within  Mich.  Pub.  Acts  of  1887, 
No.  94,  enaotlnflr  that  all  debts  owing  by  a  corpora- 
tion at  the  time  of  its  insolvency  shall  be  preferred 
c-laima  against  tbe  estate  of  the  debtor. 
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In  Lehigh  Coal  &  Nav.  Co.  v.  Central  R.  Co.,  29  N. 
J.  Eq.  256,  the  word  ''laborers''  in  the  Act  was  con- 
strued as  the  equivalent  of  ''employ^;''  and  one 
who  contracted  with  the  company  to  furnish  tbe 
labor  of  others  was  held  not  to  come  within  tbe 
word  or  spirit  of  tbe  statute. 

New  JerM?y  Rev.  Stat.,  p.  188, 1 68,  provides  that 
on  the  insolvency  of  a  corporation  the  wages  due 
the  laborers  shall  be  paid  prior  to  any  other  debt: 
**  and  the  word  'laborers'  shall  be  construed  to 
include  all  persons  doing  labor  or  service  of  what- 
ever character  for  or  as  workmen  or  employes  in 
the  regular  employ  of  such  corporation." 

In  England  y.  Beatty  Organ  &  Piano  Co.,  41 N.  J. 
Eq.  470,  it  was  held  that  the  president  of  a  corpora- 
tion—who must  be  a  director— was  not  a  laborer 
within  the  contemplation  of  the  Act. 

And  in  Watson  v.  Watson  Mfg.  Co.,  30  N.  J.  Bq. 
588,  under  the  same  statute  it  was  held  that  a  dray- 
man who  had  made  a  contract  with  the  company 
to  do  all  its  carting  in  a  certain  city  was  entitled  to 
the  preference  sriven  by  the  statute,  not  only  for 
his  own  labor,  but  also  for  tbe  use  of  bis  horses. 

In  Qumey  v.  Atlantic  &  G.  W.  R.  Co.,  58  N.  Y. 
867,  a  receiver  had  been  directed  to  pay  arrearages 
to  "latwrers  and  employ^"  of  the  corporation:  It 
was  held  that  this  included  the  claim  of  an  attor- 
ney for  professional  services.  In  delivering  tbe 
opinion  Chiurch,  Ch,  J.,  said:  ** Aside  from  the  dif- 
ference of  words,  there  Is,  I  think,  a  distinction  be- 
tween the  above  cases  [Ericsson  v.  Brown;  Aikin 
V.  Wasson;  CofBn  v.  Reynolds,  infra],  and  this,  in 
the  rules  of  construction,  which  should  be  applied. 
In  those  cases  there  was  a  statute  liability  created 
against  stockholders,  and  such  statutes  are  always 
strictly  construed.  Again,  the  courts  held  that  it 
was  the  policy  of  the  Legislature  to  protect  those 
only  who  are  the  least  able  to  protect  themselTCs 
and  who  earn  their  living  by  manual  labor  for  a 
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funds  with  which  to  extend  its  line  cast- 
wardly  and  westwardly  from  the  completed 
portion,  said  railway  company,  on  July  2, 
1888,  executed  a  mortgage  or  trust  deed  upon 
its  property  then  owned  and  thereafter  to  be 
acquired  to  the  Central  Trust  Company  of 
New  York,  to  secure  an  issue  of  $8,000,000 
first  mortgage  bonds.  Said  mortgage  was 
executed  under  authority  duly  conferred, 
and  was  properly  recorded.  The  bonds  se- 
cured thereby  were  issued  and  used  for  the 
purposes  of  the  company.  Thereafter,  on 
July  1,  1890,  said  railway  company  executed 
a  second  mortgage  on  the  same  properties  to 
the  Columbia  Finance  &  Trust  Company  to 
secure  a  further  issue  of  $1,300,000  of  its 
bonds.  This  mortgage  was  also  duly  ex- 
ecuted and  recorded,  and  the  bonds  thereby 
secured  were  issued  and  used  by  the  com- 
pany. J.  Kennedy  Tod  &  Co.  subsequently 
advanced  the  company  $72,500,  under  an 
agreement  that  said  sum  should  be  secured 
by  $140,000  of  said  second  mortea^e  bonds, 
which  were  to  be  delivered  to  said  firm  as 
collateral  security  for  said  advance,  with  in- 
terest from  Januarj^  6,  1891.  The  company 
failed  to  comply  with  its  promise  to  deliver 
said  collateral  security,  and  in  February, 
1891,  said  J.  Kennedy  'tod  &  Co.,  in  connec- 
tion with  said  mortgagees,  the  Central  Trust 
Company  of  New  York  and  Columbia  Fi- 
nance &  Trust  Company,  filed  their  bill  in 
the  circuit  court  for  the  district  of  Kentucky 
against  said  railway  company,  alleging  that 
it  liad  become  and  was  entirely  insolvent; 
that  divers  persons,  whose  names  were  un- 


known to  complainants,  claimed  mechanics' 
liens  upon  all  or  a  portion  of  the  company *s 
property,  which  they  threatened  to  enforce, 
and  which,  if  enforced  in  separate  proceed- 
ings, would  cause  a  severance  and  disintegra- 
tion of  the  railroad  line,  etc.  ;  and  pra3'^ing 
that  the  court  would  appoint  a  receiver  of 
said  company *s  railway,  property,  assets 
etc.  ;  that  it  would  foreclose  said  mortgage, 
and  sell  said  railway,  with  its  properties 
and  franchises,  as  an  entirety,  and  apply  the 
proceeds  to  the  satisfaction  of  the  debt  due 
complainants,  J.  Kennedy  Tod  &  Co.,  and 
the  debts  secured  by  said  mortgages,  together 
with  other  lien  debts,  accoTCling  to  their 
respective  priorities.  A  receiver  was  ap- 
pointed, and  a  reference  was  directed  to  n 
special  master  to  take  proof  and  report  upon 
''claims  against  said  railway  company  in- 
curred for  materials  and  supplies  furnished 
it  for  its  ordinary  operation."  There  was 
also  a  general  order  made  in  relation  to  in- 
tervening petitions. 

The  appellants  Rosser  &  Coleman  inter- 
vened by  petition,  and  asserted  claims  as  la- 
borers and  employes  of  said  company  to  the 
amount  of  $2,806.86,  which  they  contended 
constituted  a  lien  upon  the  company's  prop- 
erty prior  and  superior  to  that  of  the  debts 
due  to  and  represented  by  the  complainants. 
They  allege  in  their  original  petition  and 
the  amendments  thereto  that  from  about 
March  5,  1890,  until  about  April  14,  1890. 
they  performed  work  and  labor  in  construc- 
tion and  repair  of  the  railway  company's 
road,  on  sections  74,  75,  and  76  thereof,* in 


small  oompensatioD,  and  not  by  professional  serv- 
ices, and  this  supposed  legrtelative  policy  exerted  a 
controlling  influence  upon  the  courts.  In  this 
case  it  was  entirely  different.  There  was  no  ques- 
tion of  policy.  It  was  a  scramble  for  payment  of 
debts,  against  a  defaulting  corporation,  and  the 
terms  of  the  order  were  fixed  by  negotiation  and 
agreement  between  interested  parties.** 

4.  WTio  are  laborers^  wrvants^  or  employes  under  the 
sUUuUs  making  stockholders  individually  liable? 

The  case  of  Aikin  v.  Wasson,  24  N.  Y.  483,  arose 
under  a  statute  making  stockholders  of  corpora- 
tions liable  for  debts  owing  by  the  corporation  to 
laborers  or  servants.**  It  was  held  that  the  stat- 
ute was  designed  for  tbe  protection  of  persons  be- 
longing to  the  (Slass  commonly  known  as  laborers 
or  servants,  and  performing  manual  labor  merely, 
and  that  a  contractor  for  building  a  portion  of  a 
railway  was  not  within  tbe  Act. 

And  In  Balch  v.  New  York  &  O.  M.  R.  Co.,  46  N. 
Y.  .521,  it  was  held  that  the  word  ''laborer**  tn  tbe 
General  Railroad  Act  of  1850  could  not  be  con- 
strued to  dcsigoate  one  wbo  contracted  for  and 
furnished  the  labor'  and  service  of  others,  or  one 
who  contracted  for  and  furnished  one  or  more 
teams,  whether  with  or  without  his  own  services 
or  the  services  of  others.  See  to  the  same  effect 
Atcherson  v.  Troy  &  B.  R.  Ck).  6  Abb.  Pr.  N.  8.  829. 

So  in  Coffin  v.  Reynolds,  87  N.  Y.  640,  it  was  held 
that  tbe  secretarj'  of  a  corporation  to  whom  tbe 
corporation  was  indebted  for  services  In  that  ca- 
pacity was  not  a  laborer  or  servant  within  tbe 
statute.  This  case  amounted  to  an  overruling  of 
Richardson  v.  Abendroth,  48  Barb.  163. 

In  Oonant  v.  Van  Schaiok,  24  Barb.  87,  it  was 
held  that  all  persons  employed  in  the  service  of  the 
company  who  had  not  a  distinctive  appellation* 
such  as  ofAoers  or  agents,  were  embraced  in  the 
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designation  ''  laboren  or  servants:**  and  that  the 
engineer,  master  mechanic,  and  conductor  were  as 
fully  entitled  to  the  benefits  of  tbe  Act  ''as  tbe 
man  who  shovels  graveL" 

By  an  Act  of  1859  Incorporating  tbe  New  York  ft 
Liverpool  United  States  Mail  Steamship  Company, 
tbe  stockholders  were  made  individually  liable  for 
debts  owing  by  the  corporation  to  laborers  and 
operatives:  a  consulting  engineer  was  held  not  to 
be  within  the  language,  or  policy,  or  reason  of  tbe 
law.    Ericsson  v.  Brown,  88  Barb.  900. 

In  Short  v.  Medberry,  29  Hun,  80.  one  who  acted 
as  foreman,  took  part  In  manual  labor  required  to 
manufacture  stone,  kept  time  of  the  men,  collected 
bills,  etc.,  was  held  to  be  a  laborer  or  servant  with- 
in the  meaning  of  tbe  Act  of  1848  making  stock- 
holders Individually  liable. 

In  Krauser  v.  Ruck  el,  17  Hun,  408,  under  the  same 
Act,  a  superintendent  of  mining  works,  who  hired 
and  paid  workmen,  purchased  supplies,  made  con- 
tracts for  tbe  company,  etc.,  was  held  not  to  be  a 
"  laborer,  servant,  or  operative.** 

In  Dean  v.  De  Wolf,  10  Hun,  186,  affirmed  in  82 
N.  Y.  626,  an  assistant  to  tbe  superintendent  of  a 
mining  company  was  held  not  to  be  -a  '^  laborer  or 
servant.** 

Lett,  Ch,  C,  in  Hill  v.  Spencer,  61  N.  Y.  270.  in 
considering  whether  a  general  manager  fell  wttbtn 
tbe  term  "  servant,**  said:  "  Tbe  context  In  which 
it  is  used,  in  the  section  referred  to,  being  asso- 
ciated with  '  laborers  *  and  '  apprentices,*  indicates 
that  it  was  intended  to  apply  to  a  person  employed 
to  devote  his  time  and  render  his  servioe  In  the 
performance  of  work  similar  in  its  general  charac- 
ter to  that  done  by  those  employes.** 

In  Wakefield  v.  Fargo,  00  N.  Y.  218,  It  was  said 
that  he  who  pArf orms  services  for  a  corporation  for 
which  a  stockbolder  is  personally  liable  '*  must  be 
of  a  class  whose  members  usually  look  to  the  re- 
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Lee  county,  Ky.,  under  a  contract  which 
was  in  substance  as  follows :  That,  having 
in  their  employ  certain  laborers,  and  owning 
carts,  teams,  and  tools  suitable  for  the  pur- 
pose, the  railway  company  agreed  to  employ 
them,  with  their  said  laborers,  tools,  and 
teams,  by  the  day,  to  do  work  on  the  afore- 
said sections  of  its  road,  under  the  direction 
and  control  of  its  engineer ;  that  they  were 
to  be  paid  certain  sums  per  day  for  foremen, 
for  laborers,  and  for  teams,  consisting  of 
carts  and  mules,  and  10  per  cent  additional 
on  the  amount  of  said  dailj'  sums  for  the  use 
of  their  tools,  and  for  their  superintendence 
of  the  work  and  hands,  and  be  reimbursed 
the  ooet  of  powder  necessary  to  be  used  in 
the  work ;  that  either  party  had  the  right  to 
stop  said  work  at  the  end  of  any  dayl  that 
while  the  employment  continued  petitioners 
paid  their  said  hands  or  laborers.  '  It  is  then 
alleged  that  under  this  contract  the  railway 
company  became  indebted  to  petitioners  in 
the  sum  of  $2,806.06,  for  which  it  on  Oc- 
tober 15,  1890.  executed  to  them  its  promis- 
sory note  due  at  four  months,  which  petition- 
ers* thereafter  indorsed  and  negotiated  to  the 
Clay  City  National  Bank,  and  at  its  maturity 
were  required  to  take  up.  the  maker  having 
failed  to  pay  the  same.  Petitioners  claimed 
that  under  said  contract  they  were  laborers 
and  employes  of  the  railway  company,  and 
as  such  were  entitled  to  a  lien  upon  its  prop- 
erty and  the  proceeds  thereof  for  the  amount 
due  them,  which  was  prior  and  superior  to 
complainants'.  Their  petition  was  demurred 
to  on  the  ground  that  it  presented  no  case 


j  entitling  them  to  the  lien  claimed,  lliis 
demurrer  was  sustained,  and  the  petition 
dismissed.  From  this  judgment  said  peti- 
tioners have  appealed. 

Their  contention  for  a  lien  is  based  on  an 
Act  of  the  Legislature  of  Kentucky  approved 
March  20,  1876,  entitled  "An  Act  to  Provide 
for  Liens  for  Laboring  Men  and  Supply 
Men,"  w^hich  provided  (section  1)  that  **  when 
the  property  or  effects  of  any  railroad  com- 
pany, or  of  any  owner  or  operator  of  any  roll- 
ing mill,  foundry,  or  other  manufacturing 
establishment,  whether  incorporated  or  not, 
shall  be  assigned  for  the  benefit  of  creditors 
or  shall  come  into  the  hands  of  any  executor, 
administrator,  commissioners,  receiver  of  a 
court,  trustee,  assignee  for  the  benefit  of 
creditors,  or  shall  in  any  wise  come  to  be  dis- 
tributed among  creditors,  whether,  by  opera- 
tion of  law  or  by  the  act  of  said  company, 
owner,  or  operator,  the  employes  of  said 
company,  owner,  or  operator  in  such  busi- 
ness, and  the  persons  who  shall  have  supplied 
material  or  supplies  for  the  carrying  on  of 
such  business,  shall  have  a  lien  upon  so 
much  of  such  property  and  effects  as  may 
have  been  embarked  in  such  business,  and  all 
the  accessories  connected  therewith,  includ- 
ing the  interest  of  said  company,  owner,  or 
operator  in  the  real  estate  used  in  carrying  on 
said  business."  By  section  2  it  is  declared 
that  "the  said  lien  shall  be  superior  to  the 
lien  of  any  mortgage  or  other  incumbrance 
heretofore  or  hereafter  created,  and  shall  Ik* 
for  the  whole  lunount  due  such  employ^  as 
such,  or  due  for  such  materials  or  supplies," 


ward  of  a  day^s  labor,  or  service,  for  Immediate  or 
present  support,  from  whom  the  oompany  does 
not  expect  credit,  and  to  whom  Its  future  liability 
is  of  no  oonsequenoe;  one  who  is  responsible  for  no 
independent  action,  but  who  does  a  day^S  work,  or 
a  stated  job,  under  the  direction  of  a  superior.  And 
a  greneral  manatper  is  not  a  "  laborer,  servant,  or 
appreotioe/  " 

A  contractor  who  has  built  a  section  of  a  railroad 
has  no  remedy  a^rainat  stockholders  under  a  con- 
stitutional or  statutory  provision  making  them  in- 
diyidually  liable  for  labor  performed  for  the  cor- 
poration.   Peck  y.  Miller,  80  Mich.  596. 

Nor  has  an  assistant  chief  engineer.  Brockway 
V.  Innes,  99  Mich.  47, 33  Am.  Rep.  348. 

Nor  a  traveling  salesman.  Jones  v.  Avery,  .50 
Mich-Sai. 

One  corporation  cannot  be  the  employ^  of  an- 
other corporation,  within  Ind.  Rev.  Stat,  0  3869, 
maiHtig  stockholders  individually  liable.  Dukes  v. 
Love,  VI  Ind.  341. 

One  employed  by  a  corporation  on  a  monthly 
salary,  who  is  part  of  the  time  on  the  road  selling 
goods,  maklmr  ooUections,  etc.,  as  a  drummer,  and 
the  rest  of  the  time  working  In  a  store,  shipping  and 
receiving  goods,  moving  and  handling  stock,  etc., 
or  making  sales  and  collecting  bills  in  the  city,— is 
a  '*  clerk,"  within  the  meaning  of  the  Tennessee 
General  Incorporation  Act  of  1875,  9  11,  making 
stockholders  individuaUy  liable  for  moneys  due 
'* laborers,  servants,  clerks,  and  operatives'^  In 
case  the  corporation  becomes  Insolvent.  Cole  v. 
Hand,  7  L.  R.  A.  96,  88  Tenn.  400. 

5.    Laborers  whose  earnings  are  exempted  from  at- 
tachment or  gamlshmenl. 

One  engaged  to  superintend  the  erection  of  a 
building  is  a  "  hi  borer  or  other  employ^"  within  the 
meaning  of  the  Act  of  1854,  exempting  the  wages 
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of  such  person  from  attachment.  Moore  v.  Hean- 
ey.  14  Md.  569. 

Iowa  Code,  8  8074,  provides  that  the  earnings  of  a 
debtor  for  his  personal  services  at  any  time  within 
ninety  days  next  preceding  the  levy  are  exempt 
from  execution  and  attachment. 

McCoy  V.  Cornell.  40  Iowa,  467,  held  that  profes- 
sional men  as  physicians  were  included  in  this  pro- 
vision. 

The  Practice  Act  of  (California  exempts  from  ex- 
ecution **,hi8  horses,  etc.,"  **  by  the  use  of  which  a 
teamster  or  other  laborer  habitually  earoB  his  liv- 
ing." A  teamster  within  this  statute  is  deflnei  to 
be  one  who  is  engaged  in  the  business  of  hauling 
frtiight  for  other  parties,  by  which  he  habitually 
supports  himself  and  family.  He  need  not  drive 
the  team  in  person  but  must  be  personally  engaged 
in  the  business  of  teaming  habitually  for  the  pur- 
pose  of  making  a  living.  By  "other  laborer"  is 
meant  one  who  labors  by  and  with  the  aid  of  his 
team.    Brusie  v.  Griffith,  84  Cal.  306. 91  Am.  Dec.  606. 

In  Heebner  y.  Chave,  5  Pa.  115,  it  was  held  that  the 
Act  of  1845,  which  prohibited  the  attachment  of 
laborers'  wages,  secured  the  fruits  of  his  work  to 
the  manual  laborer  only,  and  did  not  embrace  the 
earnings  of  a  contractor. 

Seymour  v.  Over  River  School  Dist.,  53  Conn.  50S, 
held  that  a  school  teacher  was  not  a  public  oiTicer 
within  the  meaning  of  the  statute  exempting  the 
salary  of  public  officers  from  attachment. 

The  "  boss  "  of  a  department  of  a  factory,  having 
the  employment  and  discharge  of  the  bands  who 
work  under  him,  who  is  not  required  to  do  manual 
labor,  but  to  use  his  experience  and  knowledge  in 
the  direction  of  the  operatives,  cannot  be  regarded 
tisa  "journeyman  mechanic"  or  "day  laborer" 
within  the  statute  exempting  the  wages  of  such 
persons  from  garnishment.  Kyle  v.  Montgomerv, 
73  (ia.  343. 
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etc.  The  third  section  provides  for  tlie  jrro 
rata  distribution  of  the  net  earnings  at  the 
end  of  each  calendar  month  among  lien- 
holders,  when  the  trustees  or  other  persons 
having  the  administration  of  such  property 
"shall  continue  the  operation  of  the  busi- 
ness." The  fourth  section  provides  that 
when  the  company,  owner,  or  operator  shall 
suspend,  sell,  or  transfer  such  business,  or 
when  the  property  or  effects  engaged  in  such 
business  shall  be  taken  in  attachment  or  ex- 
ecution, so  that  the  business  shall  be  stopped 
or  suspended,  the  said  lien  shall  attach  as 
fully  as  i3  provided  by  section  1,  and  in  such 
case  may  be  enforced  by  proceedings  in 
equity.  The  fifth  section  directs  how  the 
suit  shall  be  brought,  and  provides  "that 
such  suit  shall  be  l^gun  within  sixty  days 
after  the  right  of  action  shall  accrue." 

When  this  Act  was  passed  there  was  in 
force  the  prior  Statute  of  1858,  now  chapter 
70,  Ky.  Gen.  Stat.,  which  gives  a  person 
who  performs  labor  or  furnishes  material 
in  the  erection,  altering,  or  repairing  a 
house,  building,  or  other  structure,  or  for 
the  improvement  in  any  manner  of  real  estate 
by  contract  with  or  by  the  written  consent 
of  the  owner,  a  lien  thereon  and  upon  the 
laud  on  which  such  improvement  may  have 
been  made :  provided,  the  claimant,  within 
sixty  days  after  he  ceases  to  labor  or  furnish 
material,  files  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  in  which  such 
building  or  improvement  is  situated,  a  state- 
ment of  the  amount  due  him,  with  a  descrip- 
tion of  the  property  intended  to  be  covered 
by  the  lien,  sufficiently  accurate  to  identify 


it,  and  the  name  of  the  owner,  and  stilting 
whether  the  materials  were  furnished  or  the 
labor  performed  by  contract  with  the  owner  : 
and  provided,  further,  that  action  shall  have 
been  brought  to  enforce  the  lien  claimed 
within  six  months  from  the  day  of  filing  tlu* 
account  in  the  clerk's  office  as' aforesaid. 

By  an  Act  of  the  Kentucky  Legislature 
approved  March  27,  1888,  entitled  "An  Act 
to  Create  a  Lien  on  Canals,  Railroads,  and 
Other  Public  Improvements  in  Favor  of  Per- 
sons Furnishing  Lal)or  or  Materials  for 
the  Construction  or  Improvement  thereof," 
called  the  "Contractors*  Act,"  it  is  provided 
(section  1)  "that  all  persons  who  perform 
labor,  or  who  furnish  labor,  materials,  or 
teams  for  the  construction  or  improvement  of 
any  canal,  railroad,  turnpike,  or  other  public 
improvement  in  this  commonwealth  by  con- 
tract, express  or  implied,  with  the  owner  or 
owners  thereof,  shall  have  a  lien  thereon  and 
upon  the  property  and  franchises  of  the 
owner  or  owners  thereof  for  the  full  con- 
tract price  of  such  labor,  material,  and  teams 
so  furnished  or  performed,  which  said  lien 
shall  be  prior  and  superior  to  all  other  liens 
theretofore  or  thereafter  created  thereon.^ 
The  third  section  declares  that  no  lien  pro- 
vided for  by  the  Act  shall  attach  unless  the 
person  who  performs  the  labor  or  furnishes 
the  material  or  teams  .shall,  within  sixty 
days  after  the  last  day  of  the  last  month  in 
which  the  labor  was  performed  or  materials 
or  teams  were  furnished,  file  in  the  county 
clerk's  office  a  statement  in  writing,  verified 
by  affidavit,  of  his  account  or  claim,  sub- 
stantially as  required  under  the  Act  of  1858 ; 


This  case  oritlclsed  the  decisions  In  Garaker  v. 
Mathews,  Butler  v.  Clark,  and  Clairhom  v.  Saussy, 
in/ro,  88  extremely  literal  if  not  looee  oonstruc- 
tioDs  of  the  statute. 

In  Caraker  v.  Mathews,  25  Ga.  571,  a  statute  of 
this  sort  was  extended  to  overseers  of  plantations; 
in  Butler  v.  Clark,  46  Ga.  466,  to  a  shipping  clerk; 
in  Claghom  v.  Saussy,  51  Ga.  576,  to  the  forward- 
in?  clerk  of  a  railway  company:  in  Hlghtower  v. 
Biaton,  54  Ga.  108, 21  Am.  Rep.  273,  to  a  teacher  in 
a  public  school. 

Lamar  v.  Chisholm,  77  Ga.  906,  held  a  clerk  or 
bookkeeper  to  be  a  day  laborer  withia  the  statute. 

Wages  of  a  clerk  for  a  railway  company  also 
come  within  the  statute.  Rmith  v.  Johnston.  71 
Ga.  748. 

The  wages  of  a  private  secretary  to  the  presi- 
dent of  a  com  puny  are  exempt  from  garnishment 
under  the  statute.  Abrahams  v.  Anderson.  80  Ga. 
570. 

A  railroad  conductor  is  not  one  whose  wages  are 
exempt  from  garnishment  under  Ga.  Code,  6  8554, 
as  '*tbe  dally,  weekly,  or  monthly  wages  of  a  Jour- 
neyman, mechanic,  or  day  laborer.'*  MiUer  v. 
Dugas,  77  Ga.  386. 

In  Eppe  V.  Bpps,  17  111.  App.  196,  it  was  held  that 
the  words  **  laborer  or  servant,**  in  the  statute  did 
not  include  a  traveling  salesman.  **A  laborer" 
said  tbe  court,  **  is  popularly  understood  to  be  a 
pcnion  who  performs  manual  labor  not  requiring 
8|>coial  knowledge  or  skill,  and  a  *  (servant  *  is  un- 
derstood to  be  one  who  is  employed  to  perform  an 
inferior  and  menial  service." 

In  Brierre  v.  Their  Creditors,  48  La.  Ann.  428,  it 
was  held  that  a  traveling  salesman  who  received 
for  his  pay  a  share  of  the  profits  of  tbe  firm  was 
not  a  clerk  within  La.  Rev.  Civ.  Code,  art.  8191, 
granting  a  privilege  in  favor  of  **thc  salaries  of 
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the  clerks,  secretaries,  and  other  persons  of  that 
kind." 

One  who  sells  goods  by  sample,  as  an  agent,  is 
not  a  **  laboring  man  *'  whose  wages  are  exempt 
from  garnishment,  under  Minn.  Gen.  Btat.  1878, 
chap.  66,  t  310,  subd.  11.  WUdner  v.  Ferguson,  42 
Minn.  112. 

But  the  wages  of  a  telegraph  operator  are  within 
the  statute.    Boyle  v.  Vanderhoof,  45  Minn.  81. 

a.  Seamen. 

In  £ddy  v.  0*Hara,  182  Mass.  56,  Gray,  Ch.  J.,  cit- 
ing Wentwortb  v.  Whittemore,  1  Mass.  471,  and 
Taber  v.  Nye.  12  Pick.  105,  said:  ^'Although  the 
question  has  not  been  directly  adjudged,  seamen^s 
wages  have  never  been  considered  exempt  from 
attachment  by  trustee  process  in  tbe  common- 
wealth." And  in  this  case  no  definitive  opinion 
was  expressed. 

V^tTv  shortly  after,  however,  in  White  v.  Dunn, 
134  Mass.  271,  it  was  held  that  the  wages  of  seamen 
engaged  in  the  coastwise  trade  of  the  Atlantic 
coast  were  subject  to  attachment  by  the  trustee 
process. 

And  this  is  the  rule  in  Maine,  and  it  makes  no 
difference  that  the  wages  have  been  oollected  and 
placed  in  the  hands  of  an  attorney  as  trustee. 
Ayer  v.  Brown,  77  Me.  196. 

A  federal  court,  however,  has  held  that  the 
wages  of  seamen  are  exempt  from  attachment  for 
their  debts  basing  the  exemption  on  the  peculiar 
need  of  protection  to  the  seamen  and  not  on  statu- 
tory provisions.  MoCarty  v.  New  Bedford,  4  Fed. 
Rep.  818. 

As  to  right  of  architect  to  a  mechanics*  lien,  see 
Hughes  V.  Forgcrson  (Ala.)  16  L.  R.  A.  800,  and 
note.  A.  P.  W. 


1892. 


Tod  v.  Kentucky  Ukion  R.  Co. 


311 


and  bv  section  4  it  is  provided  that  proceed - 
infi^s  for  the  enforcement  of  such  1  iens  **  must 
be  begun  within  one  year  from  the  filling 
of  the  claims  in  the  county  clerk's  office, 
as  required  by  the  third  section  of  this  Act." 
These  three  Acts  comprise  the  legislation 
of  the  state  upon  the  subject  of  statutory 
liena  in  favor  of  persons  performing  labor  or 
furnishing  material  and  supplies,  and,  un- 
der well -settled  rules,  should  be  construed 
together  in  their  proper  interpretation  and 
application.  When  thus  considered  it  seems 
clear  that  they  were  intended  to  provide  for 
three  distinct  classes ;  the  Act  of  1858  cover- 
ing the  ordinary  case  of  labor  performed  or 
material  furnished  in  the  erection,  altera- 
tion, or  repair  of  houses  or  buildings,  or 
other  improvement  of  real  estate ;  the  Act 
of  1876  applying  to  the  case  of  services  ren- 
dered or  supplies  furnished  in  or  for  the 
carrying  on  of  certain  designated  busineas 
occupations,  when  they  suspend,  or  their 
property  or  effects  pass  by  assignment,  by 
operation  of  law,  or  by  order'  of  court  into 
the  hands  of  some  trustee,  commissioners,  or 
receiver  for  administration  and  distribution 
among  the  creditors  of  the  owner  or  owners 
thereof;  and  the  Act  of  1888  embracing  the 
■case  of  labor  performed,  or  materials  or  teams 
furnished,  in  the  construction  or  improve- 
ment of  certiiin  works  of  a  public  or  quasi 
public  character.  This  latter  Act  may  prop- 
erly be  regarded  as  a  legislative  declaration 
that  the  prior  statutes  did  not  cover  the  case 
of  labor  performed  or  materials  furnished  in 
the  construction  or  improvement  of  rail- 
roads. It  was  indeed  decided  by  the  Supreme 
Court  of  Kentucky,  after  the  passage  of  the 
Act  of  1876,  that  neither  under  that  statute, 
nor  the  (General  Mechanics*  Lien  Law  of  1858, 
was  there  any  lien  against  or  upon  a  railroad 
for  work  performed  thereon  or  materials 
furnished.  Graham  v.  Mt.  Sterling  Coal 
Bo<ul  Co.  14  Bush,  425.  This  denial  of  a 
lien  upon  railroads  under  the  then  existing 
statutes  created  the  necessity  for  and  led  to 
the  passage  of  said  Act  of  1888. 

It  admits  of  little  or  no  doubt  that  appel- 
lants' petition  presents  a  case  within  the  pur- 
Tiew  of  this  latter  Act;  their  labor  or  that 
of  the  hands  in  their  employ  having  been 
performed,  rand  their  teams  having  been 
furnished,  in  the  construction  and  improve- 
ment of  certain  sections  of  the  defendants' 
railroad,  which  would  have  entitled  them  to 
a  lien  if  they  had  complied  with  the  require- 
ments of  said  Act  in  filing  a  statement  of 
their  claim  in  the  proper  clerk's  office  for 
record,  and  bringing  suit  for  the  enforcement 
of  the  same  within  the  time  provided.  They 
failed  to  allege  any  such  compliance,  and  are 
-clearly  not  entitled  to  any  lien  under  either 
said  Act  or  that  of  1858.  Having  lost  their 
lien  imder  said  Act  of  1888,  they  now  claim 
that  they  should  be  regarded  as  employes 
and  laborers  of  the  railway  company,  within 
the  provision  of  section  1  of  the  Act  of  1876, 
and  as  such  be  given  a  priority  of  lien  for 
the  amount  of  their  debts.  This  position 
cannot  be  sustained.  If  the  Act  of  1876  has 
any  application  to  labor  performed  in  the 
construction  or  improvement  of  a  railway, 
such  as  that  set  forth  in  the  appellants'  pe- 
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tition.   the   lien   would   exist,  not    in  their 
favor,  but  in  favor  of  the  laborers  in  their 
employ,  who  actually  performed  the  service. 
But  we  think  it  very  manifest  that  said  Act 
of  1876  has  no  reference  to  construction  work 
such   as   appellants    performed    with    their 
hands  and  teams.     It  has  relation  alone  to 
certain  specified  industries  or  enterprises  as 
existing  and  established  concerns  engaged  in 
carrying  on  business,  and  the  lien  therein 
provided  for  is  given,  not  to  the  contractor 
who  constructs  the  road  or  erects  the  plant, 
but  to  those  persons,  other  thail  president, 
chief  officer,  director,  or  stockholder,    who 
furnish  materials  or  supplies,  or  render  serv- 
ice in  **the  carrying  on   of  such  business.*' 
The  lien  given  such  employes  or  furnishers 
of  materials  and  supplies,  in  the  contingency 
designated,  is  to  be  "on  the  property  and 
effects  embarked  in  the  business. "    The  per- 
sons in  whose  favor  it  is  created  are  not  re- 
quired to  file  any  notice  or  claim  of  lien,  or 
take  any  preliminary  steps  as  a  prerec^uisite 
to  the  enforcement  of  such   lien,   which   is 
more  extensive  in  its  operation  than  that  con- 
ferred by  either  the  Act  of  1858  or  1888.     As 
well  stated  by  the  learned  judge  who  decided 
the  case  in  the  lower  court,  *Mt  is  clear  that 
no  lien  is  created  at  the  time  the   labor  is 
performed  or  the  material  furnished,  but  it 
only  arises  upon  the  stoppage  or  suspension 
of  the  business,  cither  by  the  act  of  the  party 
[owner]  or  by  operation  of  law,  and  is  given 
as  a  statutbry  preference  in  the  distribution 
of  the  effects  and  assets  of  the  business." 
In  other  words,  the  Act  in   its  legal  effect 
and  operation  provides  that  those  wlio  furnish 
material  or  render  service  as  employes  in 
carrying  on  the  business  of  certain  designate<l 
industries   and   enterprises   shall,   upon  the 
stoppage  or  suspension  of  such  concerns  by 
operation  of  law,  or  act  of  the  owner,  have 
a  prior  lien  upon  all  the  owner's  property 
and  effects  embarked  in  such  business  for  the 
amounts  due  them.     The  lien  thus  created 
by  the  Act  of  1876  is  essentially  different 
from  that  provided  for  by  the  General  Me- 
chanics' Lien  Law  of  1858,  or  by  the  Con- 
tractors' Act  of  1888.     It  arises  or  comes  into 
existence  upon  the  contingency  of  the  insolv- 
ency,  embarrassment,  or  discontinuance   of 
the  business  which* the  employe  or  furnisher 
of  supplies  has  assisted  in  carrying  on,  and 
attaches  upon  all  the  property  and  effects  of 
the  owner  embarked  therein,  and  applicable 
for   distribution    among   creditors.       Under 
the  other  Acts  the  lien  arises  upon  the  com- 
mencement of  the  work,  or  relates  back  to 
that  time,   if   the  requirement   as  to  filing 
notices  or  statement  thereof  is  complied  with 
by  the  claimant.     The  Acts  of  1858  and  1888 
apply  respectively  to  cases  of  labor  performed 
and  material  furnished  in  the  erection  or  re- 
pair of  houses,  buildings,  and  other  improve- 
ments on  i-eal  estate,  and  in  the  construction 
or  improvement  of  public  or  quasi   public 
work,  such  as  railroads,  turnpikes,  canals, 
etc.  ;  while  the  Act  of  1876  applies  to  labor 
performed  and  material  furnished  in  the  op- 
eration  of   companies  or  concerns   already 
built  or  constructed.     The  Act  of  1888  gives 
a  lien  for  labor  performed  or  material  fur- 
nished in  the  construction  of  certain  works  of 
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a  public  or  quasi  public  character, — that  is, 
in  the  establishment  of  such  concern.  The 
Act  of  1876  confers  a  lien  for  labor  performed 
and  supplies  furnished  in  keeping  such  des- 
ignatea  establishment  a  going  concern.  The 
manifest  purpose  of  this  Act  of  1876  was  to 
provide  such  security  to  laborers  and  supply 
men  as  would  induce  them  to  continue  es- 
tablished and  going  concerns  in  operation  as 
long  as  possible.  This  construction  harmon- 
izes said  Act  and  presents  a  consistent  system 
of  legislation  on  the  subject  of  statutory 
liens.  It  would  be  most  anomalous  to  pro- 
vide a  double  lien.  It  cannot  be  assumed 
that  the  Legislature  intended  that  a  contract- 
or, who  had  failed  or  neglected  to  comply 
with  the  requirements  of  the  Act  of  1888 
in  perfecting  his  lien,  should  nevertheless 
still  have  and  be  allowed  to  assert  a  more 
extended  lien,  under  the  Act  of  1876,  upon 
all  the  property  and  effects  of  the  owner  em- 
barked in  the  business.  We  think  it  clear 
that  the  appellants  Kosser  &  Coleman  should 
be  regarded  as  "  contractors"  under  the  Act  of 
1888,  and  not  as  "employes,"  under  and  en- 
titled to  the  benefit  of  the  Act  of  1876. 
Neither  the  fact  that  their  employment  was 
a  daily  one,  nor  that  their  compensation  was 
to  be  ascertained  and  settled  by  the  method 
agreed  upon,  in  any  way  affected  or  changed 
the  character  of  their  services,  which  were 
rendered  as  contractors.  They  cauDot  prop- 
erly be  regarded  as  "employes"  and  "labor- 
ers," within  the  purview  of  the  Act  of  1876. 
In  Vafie  v.  Neiccambe,  132  U.  S.  220,  33  L. 
ed.  310,  the  plaintiff  having  contracted  with 
the  company  to  erect  certain  telegraph  wires 
on  the  company's  poles,  and  furnished  the 
labor  of  himself  and  others  in  doing  the 
work,  claimed  a  priority  lien,  under  a  stat- 
ute of  Indiana  which  gave  a  lien  to  employes 
of  corporations.  The  Supreme  Court  said  : 
"It  seems  clear  to  us  that  Vane  was  a  con- 
tractor with  the  com  pan  jr,  and  not  an  em- 
ploy6,  within  the  meaning  of  the  statute. 
We  think  the  distinction  pointed  out  by  the 
circuit  court  is  a  sound  one,  namely,  that  to 
be  an  employ!,  within  the  meaning  of  the 
statute,  Vane  must  have  been  a  servant, 
bound  in  some  degree,  at  least,  to  the  duties 
of  a  servant,  ^and  not,  as  he  was,  a  mere  con- 
tractor, bound  only  to  produce  or  cause  to  be 
produced  a  certain  result, — a  result  of  labor, 
to  be  sure, — but  free  to  dispose  of  his  own 
time  and  personal  efforts  according  to  his 
pleasure,  without  responsibility  to  the  other 
party."  The  lien  was  accordingly  denied ; 
and  in  Louisville,  E.  <fe  St.  L.  R.  Co.  v.  Wil- 
son, 138  U.  S.  501,  34  L.  ed.  1023,  it  was  said 
that  an  employ^  implies  continuity  of  serv- 
ice, and  excludes  those  employed  for  a  special 
or  single  transaction.  In  construing  the  New 
Jersey  statute,  which  gave  laborers  of  cor- 
porations in  case  of  an  insolvency  a  lien  upon 
corporate  assets  for  the  amount  of  wages  due 
them,  the  supreme  court  of  that  state  held 
that  the  right  conferred  was  strictly  personal, 
inhering  alone  in  the  person  who  actually 
performs  the  labor  or  service,  and  that  he 
who  furnishes  the  labor  or  services  of  others 
under  a  contract  to  do  the  whole  business  of 
a  corporation,  or  a  particular  branch  of  it, 
was  neither  within  the  letter  nor  spirit  of 
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the  Act.  It  was  further  held  by  said  court 
that  the  wages,  to  be  within  the  protection 
of  the  statute,  must  be  due  to  a  person  in  the 
employ  of  the  corporation  at  the  time  when 
it  became  insolvent ;  that  only  those  in  the 
employ  of  the  corporation  at  Uie  time  of  its 
insolvency  were  within  either  the  words  or 
policy  of  the  statute.  Delaware,  L.  d  W.  R. 
Co.  V.  Oxford  Iron  Co.  38  N.  J.  Ec^.  196.  We 
think  the  first  of  said  propositions  is  the 
proper  view  to  be  taken  of  the  Act  of  1876. 
Whether  the  last  proposition  of  the  New 
Jersey  decision  is  correct,  it  is  not  necessary 
in  this  case  to  decide,  as  said  appellants  do 
not  bring  themselves  within  the  provisions 
of  said  Act.  Our  conclusion,  therefore,  is  that 
the  petition  of  Rosser  &  Coleman  was  prop- 
erly dismissed. 

The  appeals  of  the  supply  claimants,  W. 
&  A.  C.  Semple,  Fairbank,  Morse  &  Co., 
and  Andrew  Cowan  &  Co.,  involved  in  rec- 
ord No.  29,  heard  with  the  case  No.  22,  de- 
pend upon  the  construction  of  the  Acts  of  1876" 
and  1888  already  considered.  Said  claimants 
severally  furnislied  supplies  and  material  to 
the  railway  company,  suitable  for  either  the 
construction  of  its  unfinished  line,  or  for 
carrying  on  the  operations  of  its  finished  por- 
tion. There  was  no  contract,  agreement,  or 
understanding,  express  or  implied,  between 
the  parties  as  to  how  the  supplies  furnished 
should  be  applied.  A  portion  of  them  were 
used  and  employed  in  the  construction  of  the 
unfinished  parts  of  the  company's  road,  and 
a  portion  were  used  in  carrying  on  the  com- 
pany's business,  or  in  operating  the  finished 
part  of  its  line.  For  such  portion  of  the 
supplies  so  furnished  as  were  used  and  ap- 
plied in  and  towards  the  construction  of  the 
road,  the  claimants  would  undoubtedly  have 
had  a  lien  under  the  Act  of  1888  if  they  had 
filed  the  proper  notice  of  their  claim.  "They 
did  not,  however,  comply  with  the  require- 
ments of  said  Act,  and  now  insist  that  they 
have  a  lien,  under  tbe  provisions  of  the  Act 
of  1876,  for  the  whole  amount  of  their  claims, 
without  regard  to  how  the  supplies  were  ap- 
portioned us  between  construction  and  the 
carrying  on  of  the  business  of  the  company. 
So  far  as  anything  appears  from  the  tasti- 
mony,  there  was  no  breach  of  duty  or  bad 
faith  on  the  part  of  the  company  or  its  offi- 
cers in  applying  portions  of  the  supplies  and 
materials  furnished  to  the  construction  of 
unfinished  portions  of  the  road.  It  was  in 
fact  left  to  the  discretion  of  the  company 
and  its  officers  what  disposition  should  be 
made  of  the  supplies  and  materials  furnished 
by  the  claimants,  who  made  no  inquiry  und 
gave  no  directions  as  to  how  they  were  or 
should  be  used  or  applied.  It  was  afiirma- 
tively  shown  by  complainants  that  certain 
portions  of  the  said  supplies  and  material 
had  actually  been  used  in  construction.  The- 
court  below  allowed  a  lien  for  such  portion 
of  the  claims  as  were  for  supplies  furnished 
and  used  for  the  operation  of  the  railway  or 
in  carrying  on  its  business  upon  and  over  its 
completed  line,  and  denied  the  lien  for  such 
portion  of  the  supplies  or  material  as  were 
used  and  applied  in  its  construction,  and  for 
which  a  lien  could  have  been  maintained 
under  the  Act  of   1888.    This  action  of  tht^ 
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court  is  claimed  to  have  been  erroneoup.  No 
question  is  raised  as  to  the  correctness  of  the 
supply  claimants'  debts  as  against  the  rail- 
way company.  The  controversy  presented  is 
between  such  supply  men  and  the  mort* 
gageeSf  whose  contract  lien  antedates  the 
creation  of  the  former's  claims.  In  this  con- 
test for  priority  we  consider  it  well  settled 
that  the  burden  of  proof  is  upon  the  claim- 
ants to  establish  whatever  is  necessary  to 
confer  a  preference  on  their  part. 

In  Davi%  v.  Alxxrrd.  94  U.  8.  545,  24  L.  ed. 
283,  it  is  said  that  those  who  assert  a  statu- 
tory lien  upon  real  property,  and  claim  pri- 
ority over  mortgagees  and  others  who  have 
acquired  rights  and  interests  in  the  property, 
must  fumi^ strict  proof  of  all  that  is  essen- 
tial to  the  creation  of  the  lien.  It  is  further 
said  in  that  case  that  the  court  cannot  pre- 
sume, in  the  absence  of  proof,  that  the  re- 
quirements of  the  statute  have  been  complied 
with.  Under  no  fair  construction  of  the  Act 
of  1876  can  it  be  asserted  that  the  mere  fact 
of  furnishing  articles  or  supplies,  suitable 
or  capable  of  being  used  in  carrying  on  a 
designated  business,  without  any  understand- 
ing or  agreement  that  they  should  be  so  ap- 
plied, will  of  itself  ^ive  the  furnisher  a  Hen 
upon  all  the  property  and  effects  embarked  in 
such  business,  without  reference  to  their  act- 
ual application.  The  object  and  purpose  of 
the  Act,  as  already  explained,  as  well  as  the 
language  employed  in  conferring  the  lien,  re- 
quire that  the  supplies  should  be  furnished, — 
at  any  rate,  be  used,— "for  the  carrying  on  of 
such  business. 

If  the  complainants  had  not  shown  affirm- 
atively that  the  rejected  portions  of  the  sev- 
eral claims  were  used  and  applied  in  and  to- 
wards the  construction  of  untmished  parts  of 
the  road,  the  burden  would  have  still  rested 
upon  the  claimants  of  establishing  the  fact, 
as  against  prior  mortirages,  that  the  stipplies 
furnished  were  either  purchased  for  or  were 
actually  used  in  carrying  on  the  business  of 
the  railway  company,  so  far  as  it  was  an 
established  and  ^oing  concern.  We  are  not 
called  upon  in  this  case  to  determine  the  ques- 
tion whether,  if  supplies  should  be  furnished 
for  the  express  and  understood  purpose  of 
carrying  on  the  business  of  any  of  the  des- 
ignate companies,  and  should  thereafter  be 


diverted  to  other  use  by  the  purchasers,  tiie 
furnishers  would  have  a  lien  under  the 
statute,  for  there  was  no  agreement  or  under- 
standing, express  or  implied,  as  to  the  spe- 
cific purpose  for  which  these  supplies  were 
f  umishea.  or  as  to  where  they  were  to  be 
used.  Under  such  circumstances  the  fur- 
nisher claiming  priority  of  lien  has  devolved 
upon  him,  at  least,  the  duty  of  showing  that 
the  supplies  were  actually  used  for  carrying 
on  the  business,  in  order  to  bring  himself 
within  the  meaning  and  intent  of  the  Act. 
The  several  claimants  have  failed  to  do  this, 
so  far  as  the  rejected  portions  of  their  respect- 
ive claims  are  concerned.  The  reiected  items 
were  used  in  construction.  They  were  cov- 
ered by  the  Act  of  1888,  especially  in  the 
absence  of  any  agreement  or  understanding 
that  they  should  be  applied  in  carrying  on 
the  business  of  the  company.  The  furnishers 
could  have  asserted  a  lien  for  the  same  if  they 
had  complied  with  the  provisions  of  that 
Act.  This  they  failed  to  do.  The  Act  of  18Tft 
was  not  designed  to  give  the  same  party  a 
double  lien,  or  an  election  as  to  which  stature 
he  would  claim  under.  We  think  there  was 
no  error  in  the  special  master's  apportionment 
of  the  several  claims,  as  between  construction 
and  operation.  Nor  was  there  any  error  in 
the  lower  court's  failure  to  give  the  claimants 
judgment  for  their  respective  debts  against 
the  railway  company.  No  such  personal 
judgment  was  sought,  nor  properly  involved 
in  tne  proceeding.  On  the  question  of  in- 
terest on  such  portion  of  these  claims  as  were 
allowed,  there  has  been  no  action  on  the  part 
of  the  lower  court  in  either  allowing  or  dis- 
allowing such  interest ;  hence  there  is  nothing 
in  this  question  for  review  in  this  court.  Our 
conclusion  on  the  appeals  presented  by  record 
No.  29  is  that  there  were  no  errors  in  the 
action  of  the  lower  court  upon  the  claims  of 
the  several  appellants,  and  the  judgments  of 
the  lower  court  thereon  are  affirmed.  Said 
cause  No.  29  will  be  remanded  to  the  circuit 
court  for  the  district  of  Kentucky  for  further 
proceedings  in  the  administration  and  dis- 
tribution of  the  property,  franchises,  and 
effects  of  said  railway  company  in  con- 
formity with  the  opinion  of  tliis  court  in  re- 
spect to  the  aforesaid  claims. 


NEVADA  SUPREME  COURT. 


STATE  of  Nevada,  tr,   rel,    S.   SUMMER-, 
FIELD,  District .  Attorney    of    Ormsby 
County,  Be»pt., 

V. 

WilUs   G.  CLARKE,  Appi, 
( Nev ) 


*  1  •  The  oAoe  of  notary  public  Is  a  civil 

of   profit,  under  this  state^  within^  the 


*  Beadnotes  by  Bioslow,  J. 


NOTS.— On  the  question  who  are  public  officers, 
see  note  to  McCormlck  r.  Pratt  (Utah)  17  L.  R.  A. 
243. 
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meanlnK  of  section  9  of  article  4  of  the  Constitu- 
tion of  Nevada. 

8.  Under  that  section  the  receiver  of 
pnhlic  money  in  a  United  States  land  office 
is  ineligible  to  the  office  of  notary. 

8.  That  section  applies  to  appointive 
as  well  as  to  elective  officers. 

4.  Section  88  of  article  4  of  the  Consti- 
tution, as  it  formerly  i  stood,  requirinK  the 
LenriBlaturo  to  provide  for  the  election  of  certain 
state  and  county  officers,  "and  other  necessary 
officers,"  refers,  by  the  words  quoted,  to  officers 
ejiuidem  ocnerfH,  with  those  enumerated,  and  not 
to  other  clR.ssea  of  officers. 

(iX'cemberlO,  18ft?.) 
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Nevada  Supreme  Court. 


Dec, 


APPEAL 'by  respondent  from  a  judgment  of 
the  District  Court  for  Ormsby  County  in 
favor  of  relator  in  a  proceeding  instituted  to 
oust  respondent  from  the  ofBce  of  notary  pub- 
lic on  the  ground  that  he  was  possessed  of  an 
incompatible  office  as  receiver  of  public  moneys 
in  the  United  States  Land  Office.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  M.  Clarke,  for  ai)pe]lant: 

It  is  denied  that  a  notary  public  is  a  "civil 
officer  under  the  state  of  Nevada." 

It  is  not  a  civil  office  within  the  definition 
of  that  term  according  to  the  courts  or  law 
dictionaries. 

Anderson,  Law  Diet.  p.  728;  HuMey  v. 
SmM,  99  U.  8.  24.  25  L.  ed.  315;  United 
States  V.  Monat,  124  U.  S.  307,  81  L.  ed.  464. 

The  word  "civil"  when  used  in  connection 
with  "office"  means  pertaining  to  administra- 
tion of  government. 

Anderson,  Law  Diet.  p.  185. 

A  civil  office  is  one  that  involves  the  exer- 
cise of  some  public  function  or  power  of  gov- 
ernment. One  who  is  not  (charged  with  the 
performance  of  a  public  duty  involving  the  ex- 
9W^  of  a  power  of  government  is  not  a  "civil 
ortl^er  under  this  state." 

ii.nder8on,Law  Diet.  p.  185;  Hussey  v.  Smith, 
supra. 

The  Constitution  includes  only  elective  offi- 
ces, and  has  no  application  to  an  appointive 
office,  such  as  "notary  public." 

Nev.  Const,  art.  4,  §§  8,  32. 

This  view  is  strengthened  by  the  etymology 
of  the  word  "eligible"  which,  strictly  defined, 
means  "fit  to  be  chosen."  "capable  of  being 
chosen." 

Webster,  Diet.  p.  385;  6  Am.  &  Eng.  En- 
cyclop.  Law,  447. 

If  the  position  of  notary  public  is  a  "civil 
office  under  the  government  of  this  state" 
within  the  meaning  of  art.  4,  §  9,  of  the  Con- 
stitution, it  must  be  filled  by  election,  and  can- 
not be  filled  by  appointment. 

Nev.  Const,  art.  4,  ^  32;  State  v.  Arrington, 
18  Nev.  412. 

In  many  of  the  states  of  the  Union,  the  Con- 
stitutions of  which  limit  the  right  to  hold  office 
to  men.  excluding  women,  the  Legislature  pro- 
vides that  women  may  hold  the  position  of  no- 
tary public,  and  in  such  states  it  has  been  de- 
cided that  the  law  is  valid. 

A  woman  may  be  a  member  of  a  school 
board  {Opinion  of  Judges,  115  Mass.  602),  post- 
mistre.<«,  or  pension  agent  (Re  Hall,  50  Conn. 
131.  47  Am.  Rep.  625),  overseer  of  the  poor. 

Rex  V.  Stubb»,  2  T.  R.  395;  Mechem,  Pub. 
Off.  §  73. 

Mr.  S.  Summerfleldf  for  respondent: 

Notaries  public  are  amonsrstthe  most  ancient 
of  civil  officers,  and  have  always  been  recog- 
nized and  regarded  as  such  by  the  "law  mer- 
chant," a  branch  of  the  common  law. 

Notaries  public  are  civil  officers  by  appoint- 
ment in  the  same  sense  that  elective  officers  are 
civil  officers. 

Nev.  (Jen.  Stat.  par.  1636. 

The  words  "civil  officers"  as  used  in  consti- 
tutions are  meant  to  contradistinguish  from 
the  words  "military  officers." 

Anderson,  Law  Diet.  p.  185,  §  3. 

The  argument  that  "the  Constitution  in- 
cludes only  elective  offices  and  has  no  applica- 

18  L.  R  A. 


tion  to  appointive  office"  because  a  strict  defi- 
nition of  the  word  "eli^ble"  means  "capable 
of  being  chosen"  is  in  direct  contravention  to 
the  definition  of  this  court  which  has  extended 
the  meaning  of  the  word  "eligible"  to  "capa- 
ble of  legallv  holding." 

State  v.  Clarke,  3  Nev.  570;  People  v.  Leon- 
ard, 73  Cal.  230. 

As  to  who  are  "officers,"  see 

2  Bl.  Com.  36;  7  Bacon,  Abr.  220;  United 
States  V.  Maurice,  2  Brock.  102;  Shelhy  v.  Al- 
corn, 36  Miss.  273. 72  Am.  Dec.  169. 

As  to  the  official  character  of  notaries  pub- 
lic, see 

Qoternor  v.  Gordon,  15  Ala.  72;  Kirksey  v. 
Bates,  7  Port!  (Ala.)  529,  31  Am.  Dec.  722. 

Blg^elow,  J.,  delivered  the  opinion  of  the 
court: 

While  the  appellant  was  legally  exercising 
the  office  of  notary  public  in  this  state,  he  was 
appointed  receiver  of  public  mone^  in  the 
United  States  land  office  at  Carson  City.  The 
court  below  held  that  those  two  offices  were 
incompatible,  under  the  provisions  of  section 
9  of  article  4  of  the  Constitution  of  Nevada, 
which  reads  as  follows:  "No  person  holding 
any  lucrative  office  under  the  government  oi 
the  United  States,  or  any  other  power,  shall  be 
eligible  to  any  civil  office  of  profit  under  this 
state:  provided,  that  postmasters  whose  com- 
pensation does  not  exceed  five  hundred  dollars 
per  annum,  or  commissioners  of  deeds,  shall 
not  be  deemed  as  holding  a  lucrative  office." 
The  appellant,  however,  contends  that  the 
office  of  notary  is  not  a  "civil  office  of  profit, 
under  this  state,"  within  the  meaning  of  this 
section,  and  this  is  the  only  question  presented 
in  the  case.  The  words  "office"  and  "civil 
office"  have  several  meanings.  The  sense  in 
which  they  are  used  in  any  particular  place 
can  usually  be  determined  by  a  reference  to 
the  context  and  the  subject-matter  of  the  in- 
strument. Sometimes  they  would  include  the 
president  and  trustees  of  a  corporation,  execu- 
tors, deputies,  etc.,  but  no  such  meaning  can 
be  attached  to  them  here.  They  only  refer  to 
such  officers  as  are  connected  with  the  civil  ad- 
ministration of  the  government,  and  were 
doubtless  intended  to  include  all  such,  to  the 
exclusion  of  military  officers.  In  construing 
the  words  "civil  officers,"  as  used  in  the  Con- 
stitution of  the  United  States,  Judge  Story 
says:  "The  sense  in  which  the  term  is  used 
in  the  Constitution  seems  to  be  in  contradis- 
tinction to  •  military.' "  1  Story,  Const.  §  791. 
Again,  in  the  next  section,  he  says:  "All 
officers  of  the  United  States,  therefore,  who 
hold  their  appointments  under  the  national 
government,  whether  their  duties  are  execu- 
tive or  judicial,  in  the  highest  or  in  the  lowest 
departments  of  the  government,  with  the  ex- 
ception of  officers  in  the  arm^  or  navy,  are 
properly  *civil  officers.'  within  the  meaning 
of  the  Constitution."  It  has  been  freouently 
held  that  a  notary  is  a  public  officer.  Kirksey 
V.  Bates,  7  Port.  (Ala.)  529,  31  Am.  Dec.  722; 
Governor  v.  Gordon,  15  Ala.  72;  Smith  v.  Mea- 
dor,  74  Qa.  416;  Keeney  v.  Leas,  14  Iowa,  464. 
He  is  also  recognized  and  called  an  "officer" 
in  our  statutes,  is  to  be  appointed  for  a  definite 
term,  is  required  to  take  the  official  oath,  to 
give  a  bond  the  same  as  other  officers,  t^  keep 
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a  record  of  his  official  acts,  and  for  bis  services 
may  charge  certain  fees,  which  are  regulated 
by  law.     Clearly,  he  is  an  officer. 

Then,  is  be  a  civil  officer  ?  As  there  are  but 
two  principal  divisions  of  officers — civil  and 
military — known  to  our  system  of  state  govern- 
ment, it  must  be  that  all  that  do  not  come 
within  one  class  are  included  in  the  other.  As 
a  notary  is  not  a  military  officer,  he  must  be  a 
civil  one.  By  statute,  be  occupies  a  position 
in  the  civil  administration  of  the  eovemment, 
and  one  that  is  quite  important.  He  is  charged 
with  duties  to  the  public  at  larse  that  consti- 
tute him  a  public  or  state  officer.  State  v. 
Kirk,  44Ind.  401,  15  Am.  Dec.  239;  Hmeard 
V.  Shoemaker,  85  Ind.  111.  The  opinion  of 
the  judges  in  Re  Hovse  Bill  No.  166,  9  Colo. 
628.  is.  Upon  this  point,  on  all  fours  with  the 
case  in  hand.  It  was  there  held  that  the  office 
of  notary  was  a  "civil  office,"  within  the  mean- 
ing of  that  term  as  used  in  the  Constitution, 
and  that  consequently  a  bill  authorizing  the 
apix>iutment  of  one  to  that  position  who  was 
not  a  qualified  elector  was  unconstitutional. 
See  also  Mechem,  Pub.  Off.  ^^  1  et  seg.;  Id. 
§  24;  Shelbff  v.  Alanm,  86  Miss.  278,  72  Am. 
Dec.  169.  In  fact,  we  do  not  understand  it  to 
be  particularly  contended  that  a  notary  is  not 
a  public  officer,  nor  even  that  he  is  not  a  civil 
officer,  but  rather,  notwithstanding  he  may  be 
such,  that  it  was  not  the  intention  of  the 
makers  of  the  Constitution  to  include  that 
office  in  the  prohibition  contained  in  this  sec- 
tion. This  position  is  based,  first,  upon  the 
proposition  that  the  office  of  notary  does  not 
come  within  the  mischief  intended  to  be 
guarded  against,  and  consequently  should  not 
be  held  within  its  terms.  In  construing  a 
constitution,  the  same  as  any  other  instrument, 
we  are  not  always  to  be  guided  by  the  letter  of 
the  Act.  We  are  to  seek  for  the  meaning  that 
the  words  were  intended  to  convey,  and  en- 
deavor to  carry  out  the  intention  of  those 
adopting  it.  But  a  fundamental  principle  in 
all  construction  is  that,  where  the  language 
used  is  plain  and  free  from  ambiguity,  that 
must  be  our  guide.  We  are  not  permitted  to 
construe  that  which  requires  no  construction. 
It  is  possible  that,  when  the  convention 
adopted  this  section,  they  did  not  have  the  office 
of  notary  in  mind,  and  that,  if  they  had,  it 
would  have  been  excluded;  but.  on  the  other 
hand,  it  is  also  possible  that  it  would  not  have 
been  excluded,  for  there  is  really  as  much  rea- 
son for  including  this  office  as  that  of  many 
Giber  minor  positions  which  are  admittedly 
covered  by  this  section.  At  any  rate,  it  was 
within  the  pow^er  of  the  Constitution  makers, 
whether  sufi[icient  reason  did  or  did  not  exist 


for  their  doing  so,^  to  include  this  office.  The 
language  they  have  used  clearly  does  include 
it.  and,  under  the  circumstances,  that  is  the  end 
of  the  controversy.  We  are  not  permitted  to 
speculate  further  as  to  what  their  real  inten- 
tions wese.  Cooley,  Const.  Lim.  69;  Endlich. 
Interpretation  of  Statutes,^  6;  Sturges  v.  Crovm- 
imhield,  17  U.  8.  4  Wheat.  204,  4  L.  ed.  529; 
Qm<m»  V.  Ogden,  22  U.  8.  9  Wheat.  217,  6  L. 
ed.  75. 

It  is  also  contended  that  the  word  ''eligible" 
only  refers  to  elective  officers, and  consequently 
does  not  include  those  who  held  by  appoint- 
ment; but  we  are  of  the  opinion  that  it  was  in- 
tended, as  used  here,  to  include  both.  It  has 
been  several  times  decided  that  the  word  in- 
cludes capacity  to  hold,  as  well  as  to  be  elected 
to,  an  office,  and,  if  such  is  the  case,  no  dis- 
tinction can  be  drawn  between  elective  and  ap- 
pointive officers.  If  the  incumbent  is  ineligi- 
ble to  hold  an  office,  it  can  make  no  difference 
whether  he  obtained  it  in  the  first  instance  by 
election  or  appointment.  If  the  Constitution 
read  that  certain  persons  shall  not  hold  any 
civil  office  of  profit,  instead  of  shall  not  lie 
eligible  to  such  office,  it  would  be  clear  that 
this  point  was  untenable,  '  and,  as  it  appears 
that  that  is  what  it  reallv  means,  the  same  re- 
sult follows.  State  v.  Clarke,  3  Nev.  566,  570; 
State  V.  Murray,  28  Wis.  96.  99,  9  Am.  Rep. 
489;  Carmn  v.  McPhet ridge,  15  Ind.  327,  331; 
P&yple  V.  Leonard,  73  Cal.  230.  233. 

As  a  further  reason  for  the  belief  that  no- 
taries public  were  not  intended  to  be  included 
in  this  section  of  the  Constitution,  it  is  urged 
that,  if  so,  they  must,  under  section  32  of 
article  4  of  the  Constitution,  which  requires 
the  Legislature  to  provide  for  the  election  of 
certain  state  and  county  officers '  'and  other  nec- 
essary officers,"  be  elected,  instead  of  being  ap- 
pointed; and  the  case  of  State  v.  Arrington,  18 
Nev.  412,  is  referred  to  as  sustaining  this  posi- 
tion. This  result  might  be  conceded  without 
militating  particularly  against  the  view  we 
have  taken,  but  we  do  not  think  it  follows  that 
such  must  be  the  case.  By  the  Amendment 
of  1889,  section  32  was  changed  so  that  the 
words  "other  necessary  officers'*  no  longer  ap- 
pear; but,  even  as  it  originally  stood,  they  ap- 
ply only  to  officers  simitar  to  those  previously 
enumerated  in  the  section,  and  not  to  legislative 
officers,  officers  of  the  militia,  and  other  offi- 
cers belonging  to  different  classes  from  those 
mentioned.  Endlich.  Interpretation  of  Stat- 
utes, §§  405-409;  EdgecombY.  His  Credit<yr8,  19 
Nev.  149,  152. 

No  error  appearing  in  the  judgment,  it  must 
be  affirmed,  and  is  so  ordered.  / 

Murphy,  J,,  concurs. 


OREGON  8UPREME  COURT. 


N.  J.  BLAGEN,  Respt,, 

D.  P.  THOMPSON  et  al,  Appts. 

( Or ) 

1.  AAezeeiitory  contract  by  a  eorpora- 

NoTB.— For  note  on  the  subject  of  damages  for 
ln«ach  of  contract  inciudlngr  loss  of  profits,  see 
Taylor  Mfff.  Co-  v.  Hatcher  (Ga.)3  L.  K.  A.  587. 
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tion  to  sell  fkranchisei  with  a  stipula- 
tion to  secure  and  transfer  additional 
ri§^hts  of  way  canDot  be  construed  as  part  of 
the  same  contract  with  an  executed  sale  of  stock 
of  the  corporation  made  by  persons  in  their  lo- 
di\idual  capacity. 

JB«  The  loss  of  the  profits  or  ipains  of  a 

I  contract  for  land  which   the  purchaser  is 

oblifred  to  surrender  because  of  the  failure  to 
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construct  a  motor  niilwajr  ia  accordaDce  witb  a 
contract  made  with  him  by  a  third  person  who 
knows  that  bis  object  in  the  latter  contract  is  to 
enhance  the  value  of  the  land  may  be  included  in 
the  damages  for  breach  of  the  contract  to  build 
the  road. 

8.  The  surrender  and  eaiicelljEtlon  of  a 
eontrmet  for  the  pnreliaee  of  Ijuid  will 
not  prevent  the  purchaser  from  reooverincr  the 
dama^res  sustained  by  the  breach  of  a  contract 

'  with  him  for  the  construction  of  a  motor  rail- 
way, the  purpose  of  which  is  to  enhance  the 
value  of  such  land. 


4.  The  meaeore  of  dammye  for  breach 
of  eontraet  to  hidld  a  motor  railway  to 

connect  with  the  business  portion  of  a  city  a  tract 
of  land  which  one  of  the  parties  has  just  pur- 
chased with  the  view  of  fitting  and  selling  it  for 
residences  is  the  difference  between  the  value  of 
the  land  on  the  day  the  road  should  have  been 
completed,  not  less  than  the  agreed  purchase 
price,  and  what  its  value  would  have  been  on  that 
day  with  the  road  completed  and  in  operation. 

6.  The  rule  that  damages  which  are  im- 
certain  or  contingent  cannot  be  recov- 
ered does  not  apply  to  an  uncertainty  as  to  the 
value  of  the  benefit  or  gain  to  be  derived  from 
performance  but  to  an  uncertainty  or  contingen- 
cy as  to  whether  any  such  gain  or  benefit  would 
be  derived  at  alL 

6«  Opinion  evidence  as  to  what  the 
valne  of  land  wonld  have  been  if  a  rail- 
way had  been  constructed  in  accordance  with  a 
contract  is  admissible  on  the  question  of  damages 
for  breach  of  the  contract. 

(December  12,  180S.) 

APPEAL  h^  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  breach  by  de- 
fendant of  a  contract  to  build  a  motor  railway. 
Reversed. 


Statement  by  Bean*  J.: 

This  is  an  action  to  recover  damages  for 
breach  of  contract.  The  facts  are  that  on 
March  26,  1890,  a  written  contract  was  en- 
tered into  bctw^een  plaintiff  and  J.  H.  Lam- 
bert and  wife,  by  the  terms  of  which  he  pur- 
chased of  them  about  255  acres  of  land  near 
the  town  of  Milwaukee,  and  some  three  or 
four  miles  south  of  Portland,  for  the  sum  of 
$150,000;  he  paying  to  them  the  sum  of 
$10,000  in  cash,  and  agreeing  to  pay  the  fur- 
ther sum  of  $15,000  on  or  before  October  7. 
1890,  and  the  remainder  of  the  purchase  price 
on  or  before  five  years  from  the  date  last 
named.  This  property  was  purchased  by 
plaintiff  for  the  purpose  and  with  the  design 
of  subdividing  it  into  lots  and  blocks,  and 
sel  1  in^  i t  for  suburban  residences.  About  the 
same  time  plaintiff,  desiring  to  build  a  motor 
line  from  East  Portland  to  the  property,  for 
the  purpose  of  making  it  accessible  and  other- 
wise developing  the  same,  purchased,  for 
$5,000,  all  the  subscribed  stock  of  the  Port- 
land, Sell  wood  &  Milw^aukee  Railway  Com- 
pany, a  corporation  organized  to  build  such 
roaa,  and  the  owner  of  certain  franchises  and 
rights  of  way  on  certain  streets  in  East  Port- 
land and  Sell  wood,  and  along  the  county 
■"oad  between  said  towns,  and  commenced  to 
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have  the  route  of  such  road  surveyed  and 
located  for  the  purpose  of  constructing  & 
motor  railway  to  and  across  the  land  so  pur- 
chased by  him  of  Lambert.  On  the  same  day 
this  survey  was  commenced,  certain  other  sur- 
veyors, acting  for  defendants,  who  claimed  a 
right  to  build  a  road  along  the  same  route, 
appeared  upon  the  ground,  and  commenced 
to  survey  another  line  along  the  county  road, 
covering  the  line  staked  out  by  the  Portland, 
Sellwo<xl  &  Milwaukee  Railway  Company. 
Plaintiff  then  sought  an  interview  with  de- 
fendants, and  negotiations  were  begun  be- 
tween them  which  finally  resulted  in  a  writ- 
ten proposition,  of  date  April  4,  1890,  fn>m 
defendants  to  the  Portland,  Sell  wood  &  Mil- 
waukee Railway  Company,  that  if  it  would 
transfer  to  them  its  rights  and  franchises  to 
construct  and  operate  a  motor  line  on  certain 
streets  in  East  Portland,  and  the  right  of  way 
as  surveyed  by  it  from  East  Portland  to  the 
Lambert  farm,  except  over  two  or  three  piece* 
of  land,  without  any  restrictions  as  to  charges 
over  said  motor  line,  (except  as  to  residents 
and  property  owners  on  lands  of  Lambert  near 
Milwaukee  which  is  limited  to  twenty  tickets 
for  $1,  and  to  be  completed  by  October  31, 
1890,)  they  would  pay  to  it,  when  the  fran- 
chises and  rights  of  way  should  be  transferred 
free  from  all  incumbrances,  the  sum  of 
$6,000.  (that  being  the  amount  plaintiff  had 
paid  for  the  stock  and  the  company  hail  ex- 
pended for  work  on  the  proposed  road, )  and 
the  costs  of  all  labor  in  grading  and  clearing 
the  right  of  way  since  April  1,  1890.  Thia 
proposition  was  accepted  by  the  company, 
and  on  April  5,  1890,  a  written  contract  wo* 
entered  into  between  it  and  the  defendants,  by 
which  i\^e  company  was  to  sell  and  the  <le- 
fendants  to  purchase,  on  or  before  May  19, 
1890,  all  its  franchisees  and  rights  of  way  for 
said  motor  line,  for  the  sum  of  $6,000  and  tho 
cost  of  all  labor  i)erformed  by  it  upon  the 
road,  in  grading  and  clearing  the  right  of 
way,  untfl  the  defendants  should  take  charge 
of  the  construction  of  the  road.  The  defend- 
ants also  agreed  in  said  contract  to  complete) 
and  have  in  operation  the  said  railway,  along 
the  line  of  survey  as  made  bv  the  said  com- 
pany, from  its  teVminus  in  fiast  Portland  to 
the  south  line  of  the  Lambert  place,  by  (Oc- 
tober 31,  1890,  and  to  furnish  transporUition 
to  residents  and  property  holders  on  .sjiid 
place,  to  and  from  Portland,  to  the  south  lino 
of  the  Lambert  place,  at  the  rate  of  twenty 
tickets  for  $1,  and  to  stop  at  three  places  ou 
said  land,  to  be  designated  by  Lambert  or  his 
assigns ;  and  the  corporation  agreed,  on  its 
part,  to  secure  and  convey  to  defendants,  ou 
or  before  the  time  fixed  in  the  contract,  said 
rights  of  way  and  franchises,  without  restric- 
tion, except  as  aforesaid,  from  the  south 
boundary  line  of  East  Portland  to  the  south 
line  of  *  the  Lambert  place,  excepting  the 
rights  of  way  through  two  or  three  pieces  of 
land,  which  the  defendants  were  to  secure  for 
themselves.  This  executory  contract  between 
defendants  and  the  corporation  seems  never  to 
have  been  carried  out,  but  for  some  reas<m  it 
was  thought  best,  in  place  of  transferring  to 
defendants  the  franchise*  of  the  company,  as 
agreed  upon,  t<>  sell  and  transfer  to  them  all 
the  stock  in  the  com])any  :  and  consequently. 
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on  May  12,  1890,  the  contract,  for  the  breach 
of  which  this  action  was  brought,  was  en- 
tered into  between  defendants  and  plaintiff, 
Lambert,  Brown,  and  Cake,  who  held  certain 
stock  in  the  corporation  in  trust  for  plaintiff, 
by  which  the  latter  sold  to  the  former  all  the 
stock  of  the  company,  and  agreed  upon  de- 
mand to  transfer  the  same  on  the  books,  which 
contract,  omitting  the  signatures  of  the  par- 
ties, is  as  follows : 

"^  Memorandum  of  agreement  made  between 
D.  .p.  Thompson,  J.  H.  Smith,  and  W.  E. 
Post,  the  parties  of  the  first  part,  and  N.  J. 
Blagen,  J.  H.  Lambert,  C.  W.  Brow^n,  II.  M. 
Cake,  and  B.  F.  Smith,  the  parties  of  the 
second  part,  witnesseth,  that  in  consideration 
of  $6,539.80,  to  them  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and 
in  consideration  of  the  covenants  of  the  said 
D.  P.  Thompson,  J.  H.  Smith,  and  W.  E. 
Post,  herein  contained,  the  parties  of  the 
second  part  hereby  sell,  assign,  and  transfer 
their  stock  in  the  Portland,  fellwood  &  Mil- 
waukee Railway  Company,  and  agree  to, 
ui>on  demand,  assign  their  stock  upon  the 
books  of  said  company,  to  the  said  D.  P. 
Thompson,  J.  H.  Smith,  and  W.  B.  Post, 
hereby  declaring  that  they  own  the  number 
of  shares  as  follows:  N.  J.  Blagen,  1,403 
shares ;  J.  H.  Lambert,  200  shares ;  C.  W. 
Brown,  one  share ;  H.  M.  Cake,  one  share ; 

B.  F.  Smith, shares.    And  the  said  D. 

P.  Thompson,  J.  H.  Smith,  and  W.  E.  Post 
hereby  agree,  in  consideration  of  the  above, 
that  they  will  construct,  in  a  first-class 
manner,  complete,  and  have  in  operation,  a 
steam  railway  motor  line  along  the  route  sur- 
veyed by  the  said  railway  company,  from  its 
terminus  in  the  city  of  East  Portland  to  the 
south  line  of  J.  11.  Lambert's  place,  by  the 
31st  day  of  October,  1890,  (delays  caused 
by  unavoidable  injunction  proceedings  ex- 
cepted.) Second.  That  they  will  furnish 
transportation  to  residents  and  property 
holders  in  the  said  tract  of  land  known  as  the 
'Lambert  Place,*  by  a  railway  motor  line 
along  the  route  surveyed  by  the  said  railway 
company  to  the  city  of  Portland,  from  any 
stopping  places  or  stations  established  on  the 
said  Lambert  place  on  the  line  of  the  said 
motor  road,  and  from  the  city  of  Portland  to 
any  of  the  stopping  places  or  stations  on  the 
Siiid  Lambert  place,  at  the  rate  of  twenty  tick- 
ets for  one  dollar,  and  that  all  trains  shall 
stop  at  three  places  or  stations  on  the  said 
Lambert  place,  to  be  designated  bv  the  said 
J.  H,  Lambert  or  his  assigns.  Third.  That 
they  will  carry  out  and  fulfill  all  the  ob- 
ligations imposed  upon  the  stiid  Portland, 
Sell  wood  &  Milwaukee  Railway  Company  by 
the  written  and  express  terms  of  franchises 
granted  to  said  company.  In  witness  where- 
of, the  parties  to  these  presents  have  hereunto 
set  their  hands  &nd  seals  this  12th  day  of 
Mav,  1890." 

'f  he  plaintiff  and  his  associates  fully  com- 
plied with  the  terms  of  this  agreement  on 
their  part  to  be  performed,  and  did  on  July 
7.  1890,  duly  transfer  on  the  books  of  the  cor- 
poration all  their  stock  to  defendants,  and  the 
same  has  been  ever  since  retained  by  them. 
The  defendants  wholly  failed  and  neglected 
to  build  said  motor  line,  or  any  part  thereof, 
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and  on  September  1,  1890.  the  city  of  East 
Portland,  by  ordinance,  revoked  the  fran- 
chises theretofore  granted  by  it  to  the  Port- 
land, Sell  wood  &  Milwaukee  Railway  Com- 
pany to  construct  its  road  upon  the  streets  of 
the  city.  Meanwhile,  however,  plaintiff,  re- 
lying upon  the  contract  of  defendants  to 
build  the  road,  had  caused  a  large  portion  of 
the  Lambert  place  to  be  cleared  off  and  sur- 
veyed into  lots  and  blocks,  and  had  sold 
about  100  lots  for  the  agsrregate  sum  of 
$18,693.35;  the  purchasers  paying  therefor 
in  cash  a  small  part  of  the  purchase  price, 
and  agreeing  to  pa^  the  remainder  thereof, 
to  wit,  $14,797.25,  in  deferred  installments. 
Under  these  circumstances,  the  second  pay- 
ment from  plaintiff  to  Lambert  was  about  to 
fall  due,  and  perceiving  that  defendants  did 
not  intend  to  build  the  road  within  the  time 
agreed  upon,  and  could  not  do  so,  because 
the  franchises  granted  bv  the  city  of  East 
Portland  had  been  revoKed,  and  that  con- 
sequently he  could  sell  no  more  lots,  and 
would  probably  be  bankrupt,  unless  he  could 
induce  Lambert  to  release  him  from  his  con- 
tract of  purchase,  he  applied  to  Lambert 
for  a  release  and  cancel jation  of  his  con- 
tract, and  did  on  September  30,  1890,  obtain 
such  release,  upon  the  best  terms  possible, 
which  was  the  forfeiture  of  the  cash  payment 
of  $10,000  and  the  surrender  to  Laml)ert  of 
all  notes  received  by  him  for  deferred  pay- 
ments on  lots  sold.  After  the  time  in  which 
defendants  agreed  to  construct  and  have  in 
operation  the  motor  line  had  expired,  plain- 
tiff procured  from  Lambert,  Brown,  ana  Cake 
an  assignment  to  him  of  all  their  rights 
under  the  contract  of  May  12,  1890,  ana  of 
their  right  of  action  against  defendants  for 
the  breach  of  said  contract,  and  thereafter 
commenced  this  action  to  recover  $146,001.96 
damages.  In  his  complaint  he  avers  that  at 
the  time  of  entering  into  the  contract  of  May 
12,  and  as  a  consideration  and  inducement  for 
the  execution  thereof,  the  defendants  were 
informed  and  well  knew  that  he  had  pur- 
chased the  Lambert  land  with  the  intention 
of  subdividing  the  same  into  lots  and  blocks, 
and  of  causing  said  railway  motor  line  to  be 
constructcid  from  Portland  to  and  across  the 
land,  in  order  to  enhance  the  value  thereof, 
and  to  enable  him  to  sell  the  same  for  a  profit 
which  w^onld  thereby  accrue  to  him,  and 
that  relying  upon  the  promise  and  agreement 
of  defendants,  as  contained  in  said  writing, 
he  cleared,  surveyed,  and  platted  a  portion 
of  the  land,  and  disposed  of  the  lots  men- 
tioned ;  that,  if  the  road  had  been  built  as 
agreed  upon,  the  land  would  have  been  worth 
on  October  31,  1890.  the  sum  of  $323,657.15, 
but,  by  reason  of  the  failure  of  defendants  to 
k^eeo  and  perform  their  contract  and  construct 
said  road,  he  was  disabled  from  completing 
his  contract  with  Lambert  for  the  purchase 
of  the  land,  and  was  forced  to  and  did  lose 
the  sum  of  $17,189.66  paid  on  the  purchase 
price,  and  was  unable  to  sell  any  more  of 
the  property,  by  which  he  was  further  dam- 
aged in  the  sum  of  $128,862.30,  which  would 
have  been  the  net  profits  on  the  remainder  of 
said  lots  and  land  on  31st  day  of  October, 
1890,  if  defendants  had  built  the  motor  line 
as  they  agreed  to  do.     The  defendants  allege 
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in  their  answer,  as  an  excuse  for  not  build- 
ing this  road  as  they  agreed  to  do,  that  the 
contracts  of  April  5th  and  May  12th  were 
executed  for  the  same  consideration  and  to 
accomplish  the  same  purpose  and  impose  the 
same  obligations  und  liabilities  upon  the  de- 
fendants, and  that  neither  the  plaintiff  nor 
the  corporation  has  received  or  transferred  to 
them  the  rights  of  way  mentioned  in  the 
contract  of  April  5th,  and  therefore,  without 
any  fault  or  neglect  on  their  part,  they  were 
and  are  wholly  unable  to  build  the  road  as 
provided  in  said  agreements.  The  trial  in 
the  court  below  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $25,000,  from  which  defendants  ap- 
peal, and  assign  error  in  the  admission  of 
testimony  and  the  giving  and  refusal  of  cer- 
tain instructions  by  the  trial  court. 

Meii»rB.  J.  F.  ft  E.  B.  Watson  for  appel- 
lants. 

Messrs.  E.  C.  Bronangh,  W.  D.  Fen- 
ton  and  Cake  ft  Cake  for  respondent. 

Bean»e7.,  delivered  the  opinion  of  the 
court : 

1.  It  is  contended  by  counsel  for  defend- 
ants that  the  contract  of  April  5,  1890,  be- 
tween the  Portland,  Sellwoixl  &  Milwaukee 
Railway  Company  in  its  corporate  capacity 
and  deiendants,  in  which  the  corporation 
agreed  to  procure  the  rights  of  way  therein 
mentioned,  should  be  construed  and  treated 
SIS  part  of  the  contract  of  May  12,  1890,  en- 
tered into  between  defendants  and  plaintiff 
and  his  associates  in  their  individual  capac- 
ity, so  as  to  hold  them  responsible  for  the 
failure,  if  any  occurred,  on  the  part  of  the 
corporation,  to  fulfill  its  agreement  as  to 
procuring  such  rights  of  way.  When  two 
written  contracts  are  entered  into  between 
the  same  parties  concerning  the  same  sub- 
ject-matter, whether  made  simultaneously 
or  on  different  days,  they  may,  under  some 
circumstances,  be  regarded  as  one  contract, 
and  interpreted  together.  Dean  v.  LatrJiam, 
7  Or.  422;  Kruse  v.  Prindle,  8  Or.  158; 
Bishop,   Cont.  §  165. 

But  the  two  contracts  in  question  here  are 
not  between  the  same  parties,  nor  concerning 
the  same  subject-matter.  The  one  is  an  ex- 
ecutory contract,  made  by  a  corporation  in 
its  corporate  capacity,  for  the  sale  to  defend- 
ants of  certain  franchises  then  held  and 
owned  by  it,  and  containing  a  stipulation 
on  its  part  to  secure  and  transfer  to  them 
additional  rights  of  way  over  certain  other 
designated  portions  of  the  route  of  the  pro- 
posed motor  line ;  and  the  other  is  an  exe- 
cuted contract  of  sale  of  the  stock  of  the  cor- 
poration, made  by  plaintiff  and  associates  as 
natural  persons,  and  acting  in  their  indl'- 
vidual  capacity.  The  two  contracts  are 
therefore  entirely  separate  and  distinct,  be- 
tween different  parties  and  concerning  a  dif- 
ferent subject-matter.  In  one  a  corporation 
is  a  party,  in  the  other,  private  individuals. 
By  the  one,  the  corporation  agrees  to  sell  and 
transfer  to  defendants  certain  property  be- 
longing to  it,  while  by  the  other  the  defend- 
ants purchased  of  plaintiff  and  associates 
certain    property  belonging  to  them  as  in- 

18  L.  K.  A. 


dividuals;  and  while  it  may  be  true  that 
plaintiff  and  his  associates  were  the  stock- 
holders, directors,  and  ofllcers  of  the  corpora- 
tion at  the  time  the  contract  of  April  5,  1890, 
was  entered  into,  yet  they  did  not  assume 
any  personal  responsibility  in  that  contract, 
or  become  obligated  as  individuals  to  pro- 
cure these  rights  of  way.  Nor  does  the  fact 
that  the  consideration  paid  by  defendants  for 
the  stock  was  the  same  in  amount  as  agreed 
by  them  to  be  paid  for  the  franchises  of  the 
corporation  in  any  way  change  or  affect  the 
liabilities  or  obligations  of  the  parties,  as 
contained  in  the  written  contracts.  Defend- 
ants in  place  of  requiring  the  corporation  to 
comply  with  its  contract  to  procure  and 
transfer  to  them  the  stipulated  rights  of  way, 
saw  proper,  by  the  consent  of  the  corpora- 
tion, to  purchase  and  become  the  owners  of 
all  the  stock,  thereby  obtaining  control  of 
the  corporation  and  its  property,  with  all  its 
liabilities  and  obligations,  among  which  was 
the  agreement  to  procure  and  transfer  the 
rights  of  way  for  the  motor  line,  which  was 
lust  as  binding  on  the  corporation  after  as 
before  defendants  became  the  owners  of  the 
stock.  We  think,  therefore,  the  court  below 
was  clearly  right  in  holding  that  the  two 
contracts  were  not  to  be  construed  as  one  con- 
tract, and  in  instructing  the  jury  that,  under 
the  contract  sued  on,  plaintiff  was  under  no 
obligation  to  procure  or  furnish  the  rights 
of  way  in  question,  or  answer  for  the  de- 
fault of  the  corporation,  if  any  occurred,  in 
so  doin^. 

2.  It  IS  also  claimed  by  counsel  for  defend- 
ants that  the  loss  sustained  by  plaintiff,  if 
any,  and  sought  to  be  recovered  in  this 
action  as  damages,  arose,  not  directly  from 
the  breach  by  defendants  of  their  contract  of 
May  12,  1890,  but  indirectly  out  of  the  fail- 
ure of  the  plaintiff  to  fulfill  his  contract 
with  Lambert  for  the  purchase  of  the  land, 
which  he  claims  to  be  collateral  to  the  con- 
tract sued  on,  and  that  such  damages  are  too 
uncertain,  remote,  and  speculative  to  be  re- 
covered in  this  action.  This  question  is 
presented  by  a  demurrer  to  the  complaint, 
exceptions  to  the  admission  in  evidence  of 
plaintiff's  cont;:act  with  Lambert,  and  to  the 
giving  and  refusal  of  certain  instructions  by 
the  trial  court,  which  we  shall  not  under- 
take to  notice  in  detail,  but  for  convenience 
shall  consider  together. 

The  difliculty  m  the  determination  of  the 
question  thus  presented,  and  in  like  cases, 
lies,  not  so  much  in  the  ascertainment  of  the 
law  of  the  subject,  as  in  its  application  to 
the  facts  of  the  particular  case.  The  broad 
general  rule  in  such  cases,  as  we  gather  it 
from  the  authorities,  is  that  the  plaintiff  may 
recover  such  damages,  including  gains  pre- 
vented as  well  as  losses  sustained,  as  may 
reasonably  be  supposed  to  have  been  within 
the  contemplation  of  both  parties  at  the  time 
of  the  making  of  the  contract,  as  the  proxi- 
mate and  natural  consequences  of  a  breach 
by  defendants ;  and  in  determining  what  may 
reasonably  be  supposed  to  have  been  within 
the  contemplation  of  the  parties,  as  the  nat- 
ural consequences  of  a  breach,  all  the  facts 
surrounding  the  execution  of  the  contract 
knoAvn  to  both  parties  may  l)e  considert»d, 
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even  if  these  be  such  as  would  Dot  necessarily 
enter  into  it,  if  unknown  to  the  defendant.  It 
is  on  this  principle  that  an  injured  party  is 
allowed  to  charge  the  other  w^ith  loss  on  col- 
lateral contracts  on  proving  notice,  which, 
in  the  absence  of  such  notice,  would  not  be 
considered  within  the  contemplation  of  the 
parties.  1  Suth.  Damages,  79:  1  Sedgw. 
Damages,  §  149 ;  IladXey  v.  Bruendale,  9  £xch. 
341 ;  Hammond  v.  Bu$hey^  57  L.  J.  Q.  B.  58 ; 
QHffin  V.  Coktr,  16  N.  Y.  489,  69  Am.  Dec. 
718;  Booth  V.  Spnyten  Duynl  Roll.  Mill  Co. 
60  N.  Y.  487:  Hammer  v.  Sehoenfeldei\  47 
Wis.  455 ;  Messniore  v.  N&ir  York  Shot  dk 
lAod  Co.  40  N.  Y.  422. 

These  and  other  authorities  on  this  qucvS 
tion  are  carefully  collated  and  discussed  in 
1  Sedgw.  Damages,  ^  144  et  «eq.,  and  in  5 
Am.  &  Eng.  Encyclop.  Law,  title  Damages, 
luid  we  shall  therefore  attempt  no  review 
i>f  them,  but  shall  only  refer  to  the  admi- 
rable statement  of  the  rule  by  Mr.  Justice 
Selden  in  Griffin  v.  Cblrer,  Hupra^  "that 
the  injured  pfrty  is  entitled  to  recover  all 
his  damages,  including  gains  prevented  as 
well  as  losses  sustained ;  and  this  rule  is 
subject  to  but  two  conditions:  The  dam- 
ages must  be  such  as  may  fairly  be  supposed 
to  have  entered  into  the  contemplation  of 
the  parties  when  they  made  the  contract, — 
that  is.  must  be  such  as  mi^ht  naturally 
1)6  expected  to  follow  its  violation ;  and 
they  must  be  certain,  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they 
proceed."  Now,  in  the  case  at  bar,  the 
damages  sustained  by  plaintiff,  and  sought 
to  be  recovered,  if  any,  are,  it  seems  to  iis, 
in  view  of  the  known  facts  surrounding  the 
execution  of  the  contract,  such  as  may 
reasonably  be  supposed  to  have  been  within 
the  (*ontemplation  of  the  parties  at  the  time 
the  contract  was  executed,  as  the  proximate 
imd  natural  consequences  of  a  breach  by 
defendants  and  may  be  recovered  in  this 
action.  From  the  terms  of  the  contract  it- 
self, as  well  as  from  all  prior  negotiations 
between  the  parties,  it  clearly  appears  that 
the  defendants  must  have  known  at  the 
time  the^  purchased  plaintiff's  stock  in  the 
corporation,  and  agreed  to  build  the  road  by 
a  stipulated  time,  that  the  object  to  be  ac- 
complished bv  the  building  of  the  road,  so 
far  as  plaintiff  was  concerned,  w^as  to  en- 
liance  the  value  of  the  Lambert  land  so 
that  he  might  derive  some  profit  therefrom. 
The  proposition  of  defendants  made  to  the 
Portland,  Sell  wood  &  Milwaukee  Railway 
Company,  of  which  plaintiff  was  the  pres- 
ident and  sole  stockholder,  on  April  4, 
1890,  to  purchase  the  rights  and  franchises 
of  the  company,  and  in  which  they  proposed 
to  build  the  road  by  October  31,  1890.  on 
its  face,  shows  that  the  Jjambert  land  was 
to  be  specially  benefited  by  the  prop^jsed 
road ;  for  the  franchises  were  to  be  transferred 
without  restrictions  as  to  charges  over  the 
motor  line,  except  as  to  residents  and  prop- 
erty owners  on  such  land,  which  was  to  be 
limited  to  twenty  tickets  for  $1.  These 
same  special  privileges  as  to  the  Lambert 
land  were  carried  through  all  subs(;quent  ne- 
gotiations and  contracts  between  the  parties, 
:ind  clearly    indicate   that  the   sole   object 
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plaintiff  had  in  view  in  making  the  contract 
was  to  enhance  the  value  of  such  land  :  and 
defendants  must  have  known  that  the  natu- 
ral and  probable  result  of  a  failure  on  their 
part  to  build  the  road  would  be  to  prevent 
such  enhanced  value. 

The  complaint  alleges,  and  the  evidence 
t-ends  to  prove,  both  from  the  contract  itself 
and  the  circumstances  surrounding  its  execu- 
tion, that  defendants  knew  at  the  time  they 
made  the  contract  to  build  the  road  that 
plaintiff  either  owned  or  had  some  interest  in 
the  Lambert  land,  and  that  his  object  in  se- 
curing the  franchis<'s  and  commencing  to 
build  the  proposed  road  was  to  enhance  the 
value  of  such  land,  and  derive  a  profit  there- 
from ;  and  under  such  circumstances,  and 
w^ith  knowledge  of  the  object  and  purpose 
of  the  proposed  road,  defendants  agreed  and 
contracted  with  plaintiff  and  his  associates 
to  purchase  their  stock  in  the  company  hold- 
ing such  franchises,  and  build  tlie  road, 
within  a  stipulated  time,  to  such  land,  and 
have  failed  to  do  so,  in  consequence  of  which 
plaintiff  was  unable  to  complete  his  contract 
for  the  purchase  of  the  land,  but  was  com- 
pelled to  cancel  it.  and  was  thereby  pre- 
vented for  realizing  the  profits  or  gains  which 
would  have  accrued  to  him  had  the  contract 
l)een  performed.  Under  such  circumstances 
the  los8  of  such  profits  or  gains  may  be 
n^asonably  supposed  to  have  been  within  the 
contemplation  of  the  parties  at  the  time  the 
contract  was  made,  lis  the  reasonable  and 
probable  consequences  of  the  breach,  because 
they  must  be  taken  to  have  known  these  con- 
sequences. As  the  ^ains  prevented  or  losses 
sustained  by  plaintiff  by  the  failure  of  de- 
fendants to  build  the  proposed  road  are  rep- 
resented by  the  profits  which  he  would  have 
received  it  such  road  had  been  built,  and  he 
enabled  to  keep  his  conti-act  with  Lambert 
for  the  purchase  of  the  land,  defendants  are 
responsible  for  such  losses,  if  they  are  charge- 
able with  notice.  As  Mason,  J.,  said  in 
Meftamore  v.  New  York  Shot  dk  Lead  Co., 
nupra,  "it  affirms  nothing  more  than  that, 
where  a  party  sustains  a  loss  by  reason  of  a 
breach  of  a  contract,  he  shall  so  far  as  money 
can  do  it,  be  placed  in  the  same  situation, 
with  respect  to  damages,  as  if  the  contract 
had  been  performed. "  Nor  does  the  fact  that 
plaintiff  surrendered  and  canceled  his  con- 
tract for  the  purchase  of  the  land  after  the 
franchises  under  which  defendants  proposed 
to  build  the  road  had  been  revoked  by  the 
city  of  East  Portland  prevent  him  from 
maintaining  this  action. 

If,  after  it  became  apparent  that  defend- 
ants would  and  could  not  build  the  road  ac- 
cording to  their  contract,  and  on  account 
thereof  plaintiff  found  himself  unable  to 
comply  with  his  contract  with  Lambert,  and 
purchase  the  land,  he  had  a  right,  in  order 
to  save  himself  from  greater  loss,  to  make 
such  terms  with  Lambert  for  the  cancellation 
of  the  contract  as  he  could,  and  then  bring 
this  action  against  defendants  to  recover  such 
damages  as  he  may  have  sustained  by  reason 
of  the  failure  on  their  part ;  and  this  brings 
us  to  the  measure  of  damages  in  this  case. 
The  court  below  held,  and  so  instructed  the 
jury,  that  the  damages  claimed  in  this  case 
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are  damages  connected  with  the  land,  and  ac- 
crued to  whoever  may  have  owned  the  land  at 
the  time  the  contract  of  defendants  should 
have  been  fulfilled,  and  that  since  Lambert, 
who  was  the  owner  of  the  land  at  that  time, 
had  assigned  to  plaintiff  his  right  of  action 
for  a  breach  of  defendants '.contract,  he  could 
maintain  the  action,  and  recover  whatever 
damages  may  have  accrued  to  the  land,  and 
on  this  theory  instructed  the  jury  that  the 
measure  of  damages  is  the  difference  between 
the  value  of  the  land  on  October  81,  1800, 
with  the  road  built  and  in  operation,  and 
its  value  without  the  road.  In  this,  we 
think,  there  was  error,  both  in  holding  that 

Slaintiff  could  in  this  action  recover  any 
amages  which  may  have  accrued  to  Lam- 
bert, and  in  giving  the  rule  for  the  measure 
of  the  damages.  This  action  is  not  brought 
to  recover  Lambert's  damages,  if  an^,  nor 
docs  the  complaint  aver  that  he  was  in  any 
way  injured  hv  defendants'  breach  of  their 
contract  to  build  the  road,  but  it  is  prosecuted 
to  recover  the  ^ains  prevented  or  losses  sus- 
tained by  plaintiff;  and  the  evidence  and 
measure  of  damages  w^ould  materially  differ 
in  the  two  cases,  assuming,  but  without  de- 
ciding, that  Lambert  ever  had  a  cause  of 
action  for  a  breach  of  defendants'  contract. 
Lambert  did  not  in  fact  own  the  stock  which 
he  assigned  to  defendants,  but  held  it  in 
trust  for  plaintiff ;  and  when  he  executed  the 
contract  of  May  12,  1890,  he  was  acting  for 
and  in  behalf  of  plaintiff;  and  the  assign- 
ment of  his  right  of  action  for  a  breach  of 
this  contract  only  operated  to  transfer  to 
plaintiff  that  which  in  fact  already  belonired 
to  him,  and  enabled  him  to  maintain  tbis 
action  unembarrassed  by  any  apparently  out- 
standing right  of  action  in  Lambert  or  the 
other  parties  to  the  assignment ;  and  for  this 
purpose  it  was  competent  evidence.  But 
this  action  is  maintained  in  plaintiff's  own 
right,  to  recover  such  damages  as  he  mav  have 
sustained ;  and  the  effect  upon  the  value  of 
the  land,  of  defendants'  failure  to  build  the 
road,  is  only  material  as  it  affects  the  measure 
of  damages  and  the  amount  he  is  entitled  to 
recover.  The  rule  for  the  measure  of  dam- 
ages, as  stated  by  the  trial  court,  is  errone- 
ous, as  applied  to  the  facts  of  this  casct, 
because  it  fails  to  take  into  account  the  fact 
that  plaintiff  had  ^/arreed  to  pay  for  the  land 
a  stipulated  sum,  which,  so  far  as  he  was 
concerned,  fixed  its  minimum  value ;  and  his 
loss,  if  the  land  was  not  actually  worth 
what  he  agreed  to  pay  for  it, — and  there  was 
evidence  to  that  effect, — could  certainly  only 
be  the  difference  between  the  price  he  was  to 
pay  under  his  contract  and  what  its  value 
would  have  been  on  October  31,  1890,  with 
the  road  built  and  in  operation.  The  prej- 
udicial effect  of  the  rule  adopted  by  the 
trial  court  is  apparent  when  it  is  considered 
that  plaintiff  was  to  pay  for  the  land  $588.23 
an  acre  under  his  contract  with  Lambert,  and 
he  himself  testified  that  the  land  was  not 
worth,  at  the  time  he  contracted  for  its  pur- 
chase, to  exceed  $500  an  acre,  without  a 
motor  line  or  the  prospect  of  one.  So  that 
the  difference  between  its  value,  according 
to  his  testimony,  without  a  road,  and  what 
he  agreed  to  pay  for  it,  was  within  about 
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$2,500  of  the  verdict  in  this  case.  The  true 
rule  for  the  measure  of  damages  for  a  breach 
of  the  contract  sued  on,  as  applied  to  the 
facts  of  this  case,  in  our  opinion,  is  the  dif- 
ference in  the  value  of  the  Lambert  land  on 
the  31st  dav  of  October,  1890,  without  the 
road, — not  less  in  amount,  however,  than  the 
price  plaintiff  agreed  to  pay  for  it,— and 
what  its  value  would  have  been  on  that  day, 
with  the  road  completed  and  in  operation. 
This  appreciation  in  the  value  of  the  land, 
if  any,  was,  it  seems  to  us,  clearly  within 
the  legal,  if  not  the  actual,  contemplation 
of  the  parties,  at  the  time  the  contract  was 
made ;  and  the  loss  of  this  increased  value  is 
the  proximate  and  natural  consec]^uences  of 
defendants'  breach,  and  is  the  fairest  and 
closest  approximation  of  the  actual  pecuniary 
loss  sustained  by  plaintiff  which  the  law  is 
capable  of  furnishing.  Tbis  view  as  to  the 
measure  of  plaintiff's  damages  seems  to  be 
fully  supported  by  the  adjudged  cases. 
MoHle  dh  M.  R.  Co.  v.  Oilmer,  85  Ala.  422 ; 
LouUmUe,  N.  A.  d  C.  R,  Co,  v.  Sumner, 
106  Ind.  55 ;  Watterson  v.  Allegheny  Valley 
R,  Co.  74  Pa.  208 ;  Wilson  v.  NorthampUm 
<&  B.  J.  R.  Co.  L.  R.  9  Ch.  App.  279 ; 
Bronson  v.  Coffin,  108  Mass.  175,  11  Am. 
Rep.  335;  Houston  dt  T.  C  R.  Go,  v.  Mol- 
loy,  64  Tex,  607. 

As  defendants  failed  and  neglected  to  build 
the  road  within  the  stipulated  time,  or  at 
all,  it  may  be  difficult  for  plaintiff  to  prove 
with  exactness  what  would  have  been  the 
value  of  the  land  with  the  contract  fulfilled, 
but  such  uncertaintv  does  not  prevent  him 
from  recovering  such  damages  as  he  may  be 
able  to  prove.  He  is  only  required  to  give 
such  evidence  as  the  nature  of  the  case  will 
permit,  bearing  upon  the  matter  of  his  dam- 
ages, and  legally  tending  to  prove  such 
value.  O'Brien  v.  Home  Benefit  Soc.  117  N. 
Y.  810;  Huse  <&  L.  lee  d  Tramp.  Co,  v. 
HHnze,  102  Mo.  245. 

Where  one  violates  and  entirely  repudiates 
his  contract  with  another,  the  damages  sus- 
tained by  the  injured  party  are,  as  Larl,  •/.,- 
said,  ''nearly  always  involved  in  some  un- 
certainty and  contingency.  Usually  they 
are  to  be  worked  out  in  the  future,  and  tliey 
can  be  determined  only  approximately  upoii 
reasonable  conjecture  and  probable  estimates. 
They  may  be  so  uncertain,  contingent,  and 
imaginary  as  to  be  incapable  of  adequate 
proof ;  and  then  they  cannot  be  recovered, 
because  they  cannot  be  proved.  But  when 
it  is  certain  that  damages  have  been  caused 
by  a  breach  of  contract,  and  the  only  uncer- 
tainty is  as  to  their  amount,  there  can  rarely 
be  good  reason  for  refusing,  on  account  of 
such  uncertainty,  any  damages  whatever  for 
the  breach.  A  person  violating  his  contract 
should  not  be  permitted  entirely  to  escape 
liability  because  the  amount  of  tne  damages 
which  he  has  caused  is  uncertain."  Wwce- 
man  v.  WheeUr  A  W.  ^fg.  Co.  101  N.  Y.  209. 

The  rule  that  damages  which  are  unceitain 
or  contingent  cannot  be  recovered  does  not 
embrace  an  uncertainty  as  to  the  value  of 
the  benefit  or  fain  to  be  derived  from  the 
performance  of  the  contract,  but  an  uncer- 
tainty or  contingencv  as  to  whether  such 
gain 'or  benefit  would  be  derived  at  all.     It 
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onlv  applies  to  such  damages  as  are  not  the 
certain  result  of  the  breach,  and  not  to  such 
as  are  the  certain  result,  but  uncertain  in 
Amount.  Now,  in  this  case,  it  is  certain, 
under  the  facts  as  he  claims  them  to  be,  that 
plaintiff  has  sustained  some  loss  as  the  prox- 
imate and  natural  consequences  of  the  breach 
of  defendants ;  and  under  such  circumstances 
the  law  will  adopt  that  mode  of  estimating 
the  damages  which  is  most  certain  and  detl- 
nite,  and  it  seems  to  us  the  rule  we  have 
suggested  most  nearly  meets  the  requirements 
of  the  law. 

3.  It  is  also  claimed  that  the  trial  court 
«rred  in  the  admission  of  certain  opinion 
evidence  as  to  what  the  value  of  the  Lam- 
bert place  would  have  been  on  October  81, 
1890,  if  defendants  had  complied  with  their 
contract,  and  built  the  motor  line  as  they 
agreed  to  do.  A  number  of  witnesses  were 
called  by  plaintiff,  who  were  qualified  to 
speak  from  business  experience,  from  fami- 
liarity with  the  values  of  real  estate  in  and 
about  Portland,  and  the  effect  upon  such 
values  of  the  construction  and  operation  of 
suburban  motor  lines,  as  well  as  from  a 
knowledge  and  familiarity  with  the  situa- 
tion, location,  character,  and  quality  of  the 
Lambert  place,  and  were  permitted  by  the 
trial  court,  against  defendants'  objection 
and  exception,  to  give  their  opinions  as  to 
what  that  place  would  have  been  worth  on 
October  81,  1890,  had  defendants  fulfilled 
their  contract,  and  constructed  the  motor  line 
in  accordance  with  their  agreement.  Two 
objections  are  urged  to  the  competency  of 
this  testimony :  First,  that  the  fact  sought 
to  be  proved  is  so  remote  and  speculative  as 
not  to  be  a  proper  it-em  of  damages  in  this 
case ;  and,  secand,  it  is  not  a  matter  upon 
which  opinion  or  expert  testimony  is  admis- 
sible. In  the  view  we  have  taken  as  to  the 
proper  measure  of  damages  in  this  case,  as 
alrea^ly  indicated,  it  is  only  necessary  for 
us  to  consider  the  last  objection  stated. 

It  is  undoubtedly  true,  as  a  general  rule, 
that  a  witness  is  only  permitted  to  testify  as 
to  facts  within  his  own  knowledge,  and  not 
to  inferences  or  opinions.  But  to  this  rule 
there  are  certain  exceptions ;  and  one  of  these 
exceptions  is  that  when  the  value  of  real  es- 
tate, which  is  always  largely  a  matter  of 
opinion,  is  in  controversy,  persons  who  are 
acquainted  with  the  propcrtv  in  question, 
and  know  the  value  of  real  estate  in  the 
same  neighborhood,  are  competent  to  give 
their  opinion  as  to  its  value.  "These  opin- 
ions are  admissible,'"  says  Gray,  «/. ,  "not  as 
being  the  opinions  of  experts,  strictly  so 
called,  for  they  are  not  founded  on  special 
study  or  training  or  professional  experience, 
but  rather  from  necessity,  upon  the  ground 
that  they  depend  upon  knowledge  which  any 
one  may  acquire,  but  which  the  jury  may 
not  have,  and  that  they  are  the  most  satis- 
factory, and  often  the  only  attainable,  evi- 
dence of  the  fact  to  be  proved."  Swan  v. 
Middlesex,  101  Mass.  177.  Indeed,  the  courts 
are  practically  unanimous  in  following  this 
rule.  Rogers,  Expert  Testimony,  §  155 ; 
Lawaon,  Expert  Ev.  485 ;  3  Sedgw.  Damages, 
^  1294;  1  Suth.  Damages.  786.798;  1  Rice, 
£v.  339.     Nor  do  we  understand  that  counsel 


for  defendants  seriously  controverts  the  rule 
as  above  stated ;  but  he  contends  that  such 
evidence  must  be  confined  to  the  present  or 
past  value  of  the  land,  and  not  to  its  value 
under  other  and  wholly  different  circum- 
stances, and  in  support  of  his  contention 
relies  upon  a  series  of  New  York  cases,  al)  of 
which  are  founded  on  RoberU  v.  New  York 
Elev.  R,  Co.,  128  N.  Y.  455,  13  L.  R.  A.  499, 
which  was  an  action  by  an  abutting  owner 
to  restrain  the  operation  and  maintenance  of 
an  elevated  railroad  in  the  street  in  front  of 
his  property.  The  trial  court  allowed  and 
permitted  a  witness  who  was  familiar  with 
the  plaintiff's  property,  and  its  value,  to 
testify  as  to  what,  m  his  opinion,  the  prop- 
erty was  damageid  by  the  presence  of  the 
structure  and  operation  of  the  road,  and  as 
to  what  it  w^ould  be  worth  without  the  road  ; 
but  on  an  appeal  the  evidence  was  held  to 
be  incompetent  and  inadmissible,  but  by  a 
divided  court.  The  majority  opinion  is 
based  entirely  upon  the  previous  decisions 
in  that  state ;  and,  after  a  careful  and  ex- 
haustive review  and  examination  of  them. 
Mr.  Justice  Peckham,  speaking  for  the  ma- 
jority of  the  court,  concluded,  under  the 
rule  in  that  state,  that  while  a  competent 
witness  might  give  his  opinion  as  to  the 
present  or  past  value  of  real  estate,  because 
It  is  founded  on  facts  that  now  exist  or  once 
existed,  he  could  not  testify  as  to  its  value 
under  other  or  wholly  different  circum- 
stances, because  such  evidence  is  uncertain 
and  speculative,  and  would  invade  the  prov- 
ince of  the  court  or  jury,  whose  duty  alone 
it  is  to  determine  the  amount  of  damages. 
Mr,  Justice  Gray,  in  an  able  and  learned 
dissenting  opinion,  in  which  Chief  Justice 
Ruger  concurred,  maintained  that  the  evi- 
dence was  competent,  both  on  principle  and 
the  authorities  of  that  state ;  and  while  the 
opinion  of  the  majority  of  the  court  is  in 
harmony  with  the  former  adjudications  of 
New  York,  yet,  as  an  original  question,  we 
are  inclined  to  think  the  better  reason,  as 
well  as  weight  of  authority  from  other  staten. 
is  with  the  minority  opinion.  This  question 
has  never  been  finally  adjudicated  in  this 
state,  although  we  understand  the  practice 
at  the  various  circuits  has  been  to  admit 
such  evidence :  and  we  are  therefore  for  the 
first  time  confronted  with  the  question  as  to 
whether,  in  cases  where  the  amount  of  re- 
covery depends  upon  the  difference  in  the 
value  of  land  in  its  present  condition  and 
what  it  would  be  worth  under  different  cir- 
cumstances, such  as  the  location  of  a  rail- 
road, street,  or  public  highway  over  it,  the 
opinions  of  witnesses  qualified  to  speak  upon 
the  subject  is  admissible  in  evidence  as  to 
what  the  land  would  be  worth  in  its  changed 
c(mdition.  It  seems  manifest  that  such  evi- 
dence, from  a  well-informed  and  intelligent 
witness,  would  materially  aid  and  assist  the 
jury  in  arriving  at  a  just  conclusion,  and 
without  its  assistance  the  verdict  would 
ordinarily  be  the  merest  speculation.  The 
situation,  location,  and  character  of  the  land, 
and  of  the  proposed  improvement  or  burden, 
may  be  accurately  and  minutely  described, 
and  yet  the  jury  be  wholly  unable  from  such 
evidence  alone,  to  form  an  intelligent  opin- 
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ioD  as  to  the  probable  effect  upon  the  value 
of  the  land  of  such  proposed  improvement  or 
burden.  As  was  said  by  Elliott,  ./..*  '*Of 
what  assistance  to  a  jury  composed  of  clergy- 
men, merchants,  and  bankers  would  be  a 
description  of  the  minutest  accuracy  without 
some  estimate  of  value  by  a  competent  wit- 
ness? Possibly  it  would  enable  such  jury 
to  form  a  crude  conjecture.  It  would  do  but 
little  more."  Yost  v.  Vonroy,  92  Ind.  467. 
And  in  the  language  of  Skinner,  </.,  in  Il- 
linois cfe  W.  R.  Vo,  V.  Von  Horn,  18  111.  259, 
'*to  describe  to  a  jury  a  piece  of  ground, 
however  minutely,  with  its  supposed  adap- 
tations to  use,  advantages,  and  disadvan- 
tages, and  demand  of  them,  upon  this  infor- 
mation alone,  a  verdict  as  to  its  value,  would 
be  merely  farcical ;  and  this,  indeed,  is  all 
that  can  be  done  to  enable  them  to  arrive  at 
a  conclusion  as  to  the  value,  unless  the  wit- 
nesses are  allowed  to  state  their  judgment 
or  opinion,  together  with  the  facts  upon 
which  such  opinion  is  founded. "  If,  as  the 
authorities  all  agree,  skilled  evidence  is  ad- 
missible to  prove  the  value  of  land  in  its 
present  condition,  why  should  it  be  deemed 
inadmissible  to  prove  its  value  under  differ- 
ent circumstances?  In  the  one  case  it  is 
competent  on  the  ground  of  obvious  necessity, 
and  because  no  more  definite  knowledge  is 
to  be  had  ;  and  for  the  same  reason,  it  seems 
to  us,  it  should  be  admitted  in  the  other. 

It  is  suggested  that  such  evidence  is  spec- 
ulative and  unreliable,  but  the  same  objec- 
tion can  be  urged,  with  equal  force,  to  the 
admission  of  expert  or  skilled  evidence  in 
any  case ;  and,  if  we  hold  this  evidence  in- 
competent on  that  accx)unt,  it  seems  to  us  we 
would  be  shutting  the  door  against  the  ad- 
mission of  opinion  evidence  in  all  classes  of 
cases,  for,  if  the  objection  is  valid  in  the 
one  instance  so  it  is  in  all.  The  jury  are 
not  bound  to  take  such  evidence  as  true,  but 
must  exercise  their  own  judgment  in  deter- 
mining from  it  and  all  the  other  facts  in 
evidence  before  them  what  the  real  merits  of 
the  case  are.  They  are  only  required  to 
give  it  such  weight  and  effect  as  they  may 
think  it  deserves,  in  view  of  all  the  facts 
and  circumstances  of  the  case.  The  witness 
may  and  should  be  required  to  detail  to  the 
jury,  so  far  as  possible,  the  facts  and  cir- 
cumstances upon  which  his  opinion  is 
founded,  so  they  may  judge  of  its  value  as 
evidence ;  and  from  these  and  all  the  other 
evidences  in  the  case,  together  with  the 
opinion  of  the  witness,  if  they  think  it  de- 
serving of  any  weight,  their  verdict  should 
be  formed. 

It  is  also  claimed  that  such  evidence  in- 
vades the  province  of  the  jury,  where  the 
amount  of  damages  depends  entirely,  as  in 
the  case  at  bar,  upon  the  question  of  value. 
But  this  question  is  not  directly  presented 
by  this  record,  for  the  evidence  aamitted  was 
not  the  opinions  of  the  witness  as  to  the 
amount  of  plaintiff's  damages,  but  their 
opinion  as  to  the  probable  value  of  the 
Lambert  place  with  the  motor  line  built  and 
in  operation  on  October  81,  1890 ;  and  in  no 
case  that  we  have  been  able  to  find,  except 
the  one  from  New  York,  have  the  opinions 
of  witnesses  as  to  value  been  exclmfed  b(;- 
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cause  the  c^uestions  of  damages  and  value 
were  identical.     In  many  of  the  states,  in 
such  case,  a  witness  is  not  allowed  to  state 
his  opinion  as  to  the  amount  of  damages, 
but  only  as  to  the  value  of  the  land  before 
and  after  the  contemplated  improvement  or 
burden,  leaving  the  subtraction  io  be  made 
by  the  jury  ;  but  Mr.  Rogers  says  the  weight 
of  authority  as  well  as  reason  is  in  favor  of 
allowing  the  witness  to  express  his  opinion 
as  to  the  amount  of  damages,  as  it  is  but  a 
mere  mathematical  calculation.    Rogers,  Ex- 
pert Testimony,  869,  where  the  authorities 
on  both  sides  are  collated.  '  And  this  seems 
to  be  the  rule  in  this  state ;  for  in  Portland 
V.  Kamm,  10  Or.  388,  which  was  a  proceed- 
ing to  condemn  land  for  a  street,  this  court 
held    (Watson,  G?i.  J.,  delivering  the  opin- 
ion) that  it  was  competent  to  ask  a  witness 
the   following   question:     "What,  in  your 
opinion,  is  the  damage  to  tliat  portion  of  the 
tract  of  laud  belonging  to  defendant,  Kamm, 
which  lies  within  ICS  feet  of  the  proposed 
street,  by  reason  of  the  laying  out  of  said 
street?"    This  case  would  also  seem  to  rec- 
ognize the  rule  that  the  opinion  of  a  compe- 
tent witness  should  not  be  confined  to  the 
past  or  present  value  of  land,  but  may  be 
given  as  to  its  value  under  other  and  differ- 
ent conditions ;  for  the  inquiry  of  the  witness 
was  not  as  to  the  present  value  of  the  Kamm 
land,  but  what  would  be  its  condition  aft«r 
the  opening  of  the  proposed  street.     A  care- 
ful examination  of  the  books  and  cases  has 
satisfied  us  that  in  a  case  like  the  one  at  bar, 
where  the  amount  of  damages  depends  upon 
the  value  of  the  land  ivith  and  without  the 
contemplated  improvement,  a  witness  com- 
petent to  speak  upon  the  subject  may  state 
his  opinion  of  the  value  of  the  land   with 
and    without    the    proposed    improveraeni. 
Judge  Redfield,  in  speaking  of  the  compe- 
tency of  opinion  evidence  in  similar  cases, 
says :     "  One   may   enumerate   some  of  the 
leading  facts  upon  which  such  an  opinion  is 
based ;   but,  after  all,  the  testimony   as  to 
facts    is    excessively   meager,    without    the 
opinion  of  the  witness  either  upon  the  very 
subject  of  inquiry,  or  some  one  as  ner.r  it  as 
can  be  supposed.      Hence,  in   those  courts 
where  the  opinion  of  witnesses  in  regard  to 
the  value  of  ijroperty,  real  or  personal,  is 
not  admitted,  it  leads  to  sundry  shifts  and 
evasions  in  the  course  of  the  examination  of 
witnesses  upon  that  subject,  which,  while  it 
is  not  a  little  embarrassing  in  itaelf,  at  tlie 
same  time  illustrates  the  inconsistency,  not  to 
say  absurdity,  of  the  rule."    1  Redf.  Rail- 
roads, 289.      And  in  Mills  on  Eminent  Do- 
main (sec.  165)  it  is  said  that  "  the  general 
rule  is  tliat  witnesses  shall  not  testify  how 
much  the  property  is  damaged,  or  give  their 
opinion  as  to  the  amount  of  damages.     They 
may  testify  as  to  the  value  of  property,  and  as 
to  the  value  of  property  before  and  after  tlie 
improvement,  but  not  as  to  the  effect  of  the 
change  in  adding  to  or  taking  from  such 
value.     The  extent  of  damages  is  to  beproyed 
by  facts,  and  estimated  by  the  jury.     Hence  a 
witness  cannot  be  asked  the  value  of  the  land 
with  the  strip  taken  out.     Notwithstanding 
the  array  of   authorities  above  cited,  there 
seems  to  be  a  growing  tendency  to  allow  wit- 
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nesses  to  give  an  opinion  on  the  amount  of 
damages.  It  can  hardly  he  seen  how  the  jury 
can  with  any  greater  fairness  arrive  at  the 
amount  of  damages  by  subtracting  for  them- 
selves the  present  value  from  the  former  value 
than  by  allowing  a  witness  to  do  the  same 
thing. *^  Mr.  Pierce,  in  his  work  on  Hail- 
roads,  (p.  227, )  says :  "  Opinions  are  admis- 
sible as  to  the  amount  of  damages  or  benefit 
resulting  to  an  estate  from  the  construction 
and  working  of  a  railroad.  The  amount  may 
al.sn  be  calculated  by  comparing  the  valuation 
of  the  property  before  and  after  tlie  taking  as 
made  by  the  witnesses, — a  method  which  is 
relieved  by  the  objection  that  the  amount 
of  the  damages  is  the  issue  to  be  found  by 
the  jury. "  In  support  of  the  text  the  author 
cites  cases  from  most  of  the  states  of  the 
Union.  In  the  case  of  Yost  v.  Canroy,  92 
Ind.  464,  which  was  an  action  to  condemn 
land  for  a  public  ditch,  it  was  held,  in  a 
well-considered  opinion  by  Judge  Elliott, 
that  the  opinion  of  one  acquainted  with  the 
land,  as  to  its  value  with  and  without  the 
ditch,  was  proper  evidence.  So  in  Swaji  v. 
Middlesex,  101  Mass.  173.  on  the  question  of 
the  injury  to  an  estate  by  taking  part  of  it 
to  widen  a  street,  it  was* held  competent  for 
a  witness  to  testify  as  to  '*  what,  in  his  opin- 
ion, would  be  tne  effect,  upon  the  value^  of 


'  the  estate  in  question,  of  widening  the  street 
and  cutting  off  the  land  and  tree."    And  in 
Snow  V.  Boston  dt  M.  R.   Co.,  65  Me.  280, 
which  was  a  proceeding  to  condemn  land  for 
railway  purposes,  it  was  held  competent  for 
persons  acquainted  with   the  land  to  state 
their  opinions  as  to  its  value,  or  the  amount 
of  damages  done,  if  al  I  the  land  is  not  to  l)e 
tAken.     The  following  authorities,  in  addi- 
tion to  those  already  cited,  are  also  in  point, 
and  may  be  referred  to  in  connection  witii 
this  discussion  :     Whart.  Ev.  §  450 ;  1  Rice, 
Ev.  335 :  HoHJier  v.  Kansas  City,  8t.  J.  &.  O. 
B.  R.  Go.  60  Mo.  303 ;  Indiampolis,  J).  <t  S. 
R.   Co.  v.   Pfif/Ji,  85  Ind.     279;    White  Iker 
Imp.  Co.  V.  Sasmjfum,  67  Pa.  415 ;   Ijehmicke 
v.  St  Paul,  S.  &  T.  F.  R.  Co,  19  Minn.  464 
(Gil.  406)  ;  Sexton  v.  ^orth  Bridr/ewafer,  116 
Mass.  200;   Tncker  v.  Massarhusetts  Cent.  R. 
Co.  118  Mass.  546;   Keithsfyurg  db  E.  R.  Co. 
V.  Henry,  79  111.  290;  Snyder  v.   Weate^m  V. 
R.  Co.  25  Wis.  60 ;  Tate  v.  Minsoyri,  K.  dt  T. 
R.  Co.  64  Mo.  149. 

In  applying  the  view  we  have  taken  of 
the  law  of  this  case  upon  a  new  trial,  the 
other  questions  suggested  at  the  argument 
will  perhaps  be  avoided,  and  therefore  need 
not  be  considered  at  this  time. 

Judgment  of  tfie  court  Mow  in  reversed,  and 
a  new  trial  ordered. 
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*1«  Itiacompetenfforaeommoncarrier 
wbose  enfltoniers,  at  their  option*  have 
the  priTHeg^  of  unloading  for  them- 
■elvOB  the  vebides  In  which  their  freights  are 
flUpped,  to  adopt  and  enforce  a  reasonable  regu- 
lation as  to  the  time  within  which  the  vehicles 
may  be  unloaded  free  of  any  expense  for  storage, 
and  to  fix  a  reasonable  rate  per  day  at  which 
storage  will  thereafter  be  charged  for  the  use 
of  such  vehicles  eo  long  as  they  remain  un- 
loaded. 

2.  A  rate  of  $1  per  day  for  each  rail- 
road ear  thus  devoted  to  the  use  of 
fltorin^  ttBight  is  not  neoeasarily  unreasona- 
ble because  cars  are  of  different  sizes  and  vary 
in  capacity,  nor  beoause  a  fraction  of  a  day  is 
charged  for  as  a  whole  day«  nor  because  the  cus- 
tomary rate  of  storage  in  warehouses  or  ele- 
vators to  muoh  lower;  nor  is  it,  as  matter  of  law 
unreasonable  for  any  cause. 

8*  A  paFtiealareomaioii  carrier,  thou^rh 
a  eorporatlont  makes  a  re^r^ilation  its 
own  1^  adopting  it  and  acting  upon  it,  irre- 
spective of  the  source  from  whence  it  is  derived; 

*Headnotes  by  Simmons,  J. 


and  therefore,  that  it  was  promulgated  by  a  per- 
son or  board  of  persons  representing  a  combina- 
tion of  such  carriers  would  make  no  difference . 
4.  As  between  the  carrier  and  custom- 
ers who  have  notice  of  the  reg^nlation 
before  shipments  are  made,  the  regiilition 
is  operative,  whether  indicated  upon  bills  of  lad- 
ing or  not,  and  whether  the  shipments  are  made 
to  the  order  of  the  consignor,  with  the  custom- 
ary direction  to  notify  the  customer,  or  directly 
to  the  customer  himself. 

5«  In  construing  the  phraseology^  of  a 
recnlation  expressed  in  this  language:  **It 
being  understood  that  said  car  or  cars  are  to  be 
placed  and  remain  accessible  to  the  consignee 
for  the  purpose  of  unloading  during  the  period 
in  which  held  free  of  demurrage,  and  that,  when 
the  period  for  such  demurrage  charge  com- 
mences, they  are  to  remain  accessible  to  the  con- 
signee for  unloading  purposes,"— the  course  and 
exigencies  of  business  are  necessarily  to  be  re- 
garded; and  hence  the  cars,  after  their  arrival  at 
destination,  though  not  kept  accessible  at  every 
moment  of  time,  are  to  be  treated  as  being 
and  remaining  accessible  if  the  carrier  is  always 
ready  to  render  them  so  within  the  shortest  prac- 
ticable time— not  longer  than  a  few  hours— after 
being  notified  that  the  customer  is  ready  to  un- 
load. 

(December  7, 1891.) 

ERROR  to  the  City  Court  of   Richmond 
County  to  review  a  judgment  in  favor  of 


Note.— It  Is  very  remarkable  that  not  more  cases  I  business,  since  the  custom  to  make  such  charges 
have  been  decided  as  Ito  the  right  of  a  railroad  '  is  general  and  must  have  been  exercised  in  multi- 
company  to  collect  demurrage  for  cars  not  un-  j  tudes  of  instances.    The  few  decisions  on  the  sub- 
loaded  witiitn  the  time  allowed  by  the  rules  ol^the  I  Ject  are  cited  and  reviewed  in  the  above  opinion. 
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plaintiff  in  an  action  brought  to  recover  com- 
pensation for  the  storage  of  certain  ffrain  and 
produce  by  plaintiff  in  its  cars  in  which  such 
grain  and  produce  was  ^permitted  to  remain 
after  it  had  reached  its  destination  and  been 
tendered  for  unloading.     Affirmed. 

At  the  trial  the  defendants  requested  the 
giving  of  the  following  instructions,  which  the 
court  refused : 

1.  Plaintiff  cannot  by  rule  fix  upon  any 
rate  of  storage  or  demurrage  unless  it  is  rea- 
sonable, and  in  arriving  at  what  would  be  a 
reasonable  charge  the  jury  are  permitted  to 
examine  what  are  the  customary  charges  for 
the  storage  of  grain. 

2.  In  the  aleence  of  an  express  contract,  or 
a  stipulation  for  demurrage  charges  in  the  bill 
of  lading,  the  consignee  is  not  liable  for  de- 
murrage. 

3.  Before  the  plaintiff  could  recover  de- 
murrage for  the  use  of  the  cars,  it  would  have 
to  prove  that  the  detention  prevented  its  mak- 
ing profits  by  the  use  of  the  cars.  The  plain- 
tiff must  show  a  loss  of  service  of  the  cars  and 
the  amount  of  damage  by  detention,  in  order 
to  recover  for  demurrage. 

4.  Under  the  charter  of  the  plaintiff  it  is  not 
authorized  to  make  charges  for  storage,  ex- 
cept by  rules  established  by  the  board  of  di- 
rectors; and  if  vou  find  that  the  rule  under 
which  the  plaintiff  makes  the  charge  for  storage 
or  demurraere  in  this  case  was  adopted  and 
promulgated  by  any  association  or  person 
other  than  the  board'of  directors  of  the  plain- 
tiff, the  same  is  illegal  and  does  not  entitle 
plaintiff  to  make  any  charge  for  storage  or  de- 
murrage. (Plaintiff  read  the  twelfth  section 
of  its  charter  (Act  of  1838),  authorizing  it  to 
charge  for  storase  and  to  fix  reasonable  rates; 
defendants  relied  on  section  first  of  the  Act  of 
1858,  claiming  that  such  rules  could  only  l)e 
promulgated  bv  the  directors,  and  that  the  evi- 
dence disclosed  that  the  rule  was  established 
and  published  by  the  Southern  Railway  & 
Steamship  Association,  (of  which  the  plaintiff 
was  a  member),  and  was  therefore  invalid  and 
illegal  as  contravening  both  the  charter  and 
the  general  law.) 

5.  If  the  jury  believe  that  the  known,  cer- 
tain, general  and  universal  custom  and  prac- 
tice of  plaintiff  and  common  carriers  in  the 
state  and  county  prior  to  November,  1889,  was 
not  to  charge  either  for  storage  in  cars  on  the 
tracks  or  for  demurrage  in  car  or  cars,  then 
that  custom  becomes  binding  on  carriers,  ship- 
pers and  consignees,  and  could  not  be  changed 
by  mere  notice  on  the  part  of  the  carrier 
to  the  consignee  that  demurrage  would  be 
charged. 

6.  As  a  matter  of  law  the  plaintiff  is  not 
entitled  to  charge  for  demurrage  on  cars  re- 
maining loaded  on  its  tracks.  If  the  plain- 
tiff desired  the  use  of  the  cars,  or  to  return 
those  containinj^  the  grain,  it  was  at  liberty  to 
unload  the  gram  into  its  warehouse,  or  the 
warehouse  of  a  third  person,  or  into  the  ele- 
vator, and  if  it  failed  to  do  so  it  cannot  make 
defendants  liable  for  the  detention  of  cars. 
Plaintiff,  by  the  exercise  of  its  legal  rights, 
could  have  unloaded  the  cars,  charged  and  col- 
lected storaj2[e,and  avoided  the  detention  of  the 
cars,  and  if  it  failed  so  to  do  it  cannot  thereby 
render  defendants  liable  for  demurrage  charge.  1 
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7.  Demurrage  in  law  is  limited  to  the  charges 
for  the  detention  of  ships.  Railroad  compa- 
nies are  not  allowed  to  charge  therefor. 

8.  The  freight  charges  of  a  railroad  include 
all  usual  expenses  and  charges  for  the  goods 
from  the  time  they  are  shipped  until  the  rela- 
tion of  common  carrier  ceases  by  the  delivery, 
or  actual  storage,  of  the  goods.  As  long  as 
the  goods  are  left  in  the  cars  they  are  not  stored, 
but  the  plaintiff  holds  them  as  common  car- 
rier. 

9.  Grain  and  ponderous  articles  may  be  de- 
livered without  being  unloaded  actually,  but 
the  relation  of  common  carrier  of  grain  in 
bulk  continues  until  the  goods  are  actually  un- 
loaded and  stored,  or  until  the  car  is  placed  at 
the  usual  place  of  delivery,  or  at  a  point  acces- 
sible to  the  consignee  where  they  can  con- 
venientW  unload. 

10.  If  the  jury  find  from  the  evidence  that, 
forty-eight  hours  after  the  notice  was  served, 
any  or  all  of  the  cars  mentioned  were  in  the 
depot-yard  of  plaintiff  at  a  point  at  which  they 
were  inaccessible  to  defendants,  and  thereafter 
they  paid  the  freight,  and  subsequently  to  the 
payment  of  the  freight  the  cars  had  to  l>e 
hauled  or  carried  by  plaintiff  from  the  yard  to 
the  usual  point  where  the  cars  were  delivered 
to  the  defendants,  then  I  charge  you  the  rela- 
tion of  common  carrier  continued  up  to  the 
time  when  the  cars  were  carried  to  the  point 
of  delivery;  and  the  plaintiff  is  not  entitled  to 
recover  either  storage  or  demurrage  for  the 
time  prior  to  the  placing  of  cars  at  such  a 
point.  Nor  would  it  be  entitled  to  charge  for 
the  detention  or  use  of  the  cars,  until  a  reason- 
able time  for  unloading  had  elapsed  after  the 
car  had  been  placed  at  such  a  point. 

11.  So  long  as  the  cars  containing  the  grain 
have  to  be  moved  by  the  railroad  company,  or 
hauled  or  carried  from  one  place  to  another,  so 
as  to  be  delivered  to  defendants,  the  relation  of 
common  carrier  exists,  and  the  railroad  com- 
pany has  not  become  a  warehouseman  as  to  the 
goods  therein  and  cannot  charge  for  storage  or 
for  demurrage  on  the  cars. 

The  parts  of  the  charge  of  the  court  assigned 
as  error  are  as  follows: 

"A  regulation  of  the  railroad  company  that 
such  freights  in  bulk  or  otherwise,  as  to  which 
it  is  the  custom  for  cars  to  be  unloaded  bv  the 
owners  of  the  property,  shall  be  charged  one 
dollar  per  car  for  each  day  such  car  is  not  un- 
loaded, at  the  expiration  of  forty-eight  hours, 
which  forty -eight  hours  shall  commence  at  ten 
o'clock  A.  M.  of  the  day  after  notice  of  the 
arrival  of  the  car  is  given  to  the  owner  of  thi* 
property,  is  a  reasonable  regulation  and  bind- 
ing upon  the  customers  of  the  railroad  com 
pany  who  have  notice  of  the  same. 

"If  the  jury  shall  find  that  it  was  a  regula- 
tion of  the  railroad  company  at  the  time  to 
charge  for  storage  or  demurrage  at  the  rate  of 
one  dollar  per  day  for  each  car  when  freight 
like  the  defcndauts'  was  not  unloaded  in  forty- 
eight  hours  after  the  commencement  of  the 
notice  to  the  defendants,  and  if  the  jury  shall 
find  that  the  plaintiff  gave  the  defendants  uo- 
ticeof  such  regulation,  and  of  the  arrival  of 
the  cars  containing  defendants'  freight,  then 
the  defendants  are  bound  thereby,  and  the 
plaintiff  is  entitled  to  recover  in  Uiis  action  at 
the  rate  of  one  dollar  per  day  for  each  car 
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which  plain^fF  shows  to  you  was  covered  hy 
the  regiilatioD. 

'*!  charge  you  that  the  rule  and  regulation 
was  a  valid  one,  that  it  was  reasonable,  and 
that  if  the  railroad  compiled  with  its  part  of  it 
by  deliveiy  at  a  point  accessible  to  the  con- 
signee, or  if  it  substantially  complied,  or  what 
might  be  termed  constructively  complied,  by 
notifying  the  consifoiee  that  the  goods  had 
arrived,  and  that  it  actually  had  them  in  posi- 
tion for  prompt  delivery,  and  that  the  defend- 
ants delaved  complying  with  that  rule,  then 
they  would  be  liable  for  the  charges." 

Further  facts  appear  in  the  opinion. 

Mr,  Joseph  R.  Lamar,  for  plaintiffs  in 
error: 

Railroads  cannot  collect  demurrage. 

Chicago  <feA'.  W.  R  Co,  v.  Jenkins,  103  111. 
588;  Burlington  &M.  H.  Co.  v.  Chicago  Lum- 
fper  Co.  15  Neb.  891. 

The  right  to  collect  demurrage  is  a  matter 
of  contract 

Cliieago  d  N.  W.  R.  Co.  v.  Jenkins,  svpra. 

Demurrage  is  confined  to  maritime  law. 

Ibid. 

Ordinarily  it  can  only  be  collected  from  the 
consignor. 

Gage  v.  Morse,  12  Allen,  410,  90  Am.  Dec. 
155. 

In  cases  where  it  can  be  collected  from  the 
consignee  it  is  because  the  bill  of  lading  so 
provides. 

5  Am.  &  Eng.  Encyclop.  Law,  543,  notes,  ii, 
S,  citing  many  authorities. 

The  action  is  not  ex  contractu  but  eJt  delicto, 
and  damages  have  to  be  proved  in  order  to  be 
r(?PQVf*rpd 

Williamson  v.  Barrett,  54  U.  8.  13  How. 
Ill,  14  L.  ed.  73:  Hutchinson,  Carr.  474. 

The  bills  of  lading  were  in  usual  form  and 
pave  no  reason  for  the  price  of  freight  being 
fixed  at  the  rate  named. 

If  it  was  the  custom  for  the  consignee  to  un- 
load promptly  there  was  no  more  binding 
force  in  that  custom  than  in  the  other  custom 
of  the  railroad  to  make  no  charge  for  the  delay 
in  unloading. 

The  bill  of  lading  said  nothing  about  who 
was  to  unload.  The  law  did;  it  required  the 
carrier  to  unload. 

Southwestern  R.  Co.  v.  Felder,  46  Ga.483;  Peg- 
ler  V.  Monmouthshire  R.  d*  C,  Co.  6  HurKst.  & 
N.  644;  2  Rorer,  Railroads,  1224,  1225;  Viji- 
cent  V.  Chicago  db  A.  R.  Co.  49111.  88;  Chicago 
A  N.  W.  R.  Co.  V.  PeoyU,  56  111.  365,  8  Am. 
Rep.  690;  Hutchinson,  Carr.  ^  371. 

Every  moment  of  detention  for  which  plain- 
tiff sues  in  this  case  is  for  alleged  detention 
before  the  cars  were  put  on  track  38  and  while 
in  the  carrier's  possession. 

Until  placed  on  track  38  the  car  was  in 
plaintiff's  possession  as  carrier,  and  "freight 
charges  of  railroad  includes  all  charges,  from 
time  goods  are  shipped  until  relation  of  carrier 
ceases  by  actual  delivery,  or  storage,  or  placing 
of  car  at  usual  point  of  unloading." 

Pegler  v.  Monmouthshire  R.  <fe  C,  Co.  supra; 
2  Rorer,  Railroads.  1238;  Pittsburgh,  C.  d  St. 
L.  R.  Co.  V.  :Nash,  43  Ind.  428. 

Liability  of  carrier  as  such  continues  until 
the  goods  arrive  at  destination  and  are  there 
unloaded  and  deposited  in  a  place  of  safety 
and  held  ready  to  Ije  delivered  on  demand. 
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Softfhttestern.  R.  (-o.  v.  Felder,  supra. 

In  case  of  ponderous  articles  tbe  liabilitv  of 
carrier  contmues  until  the  car  is  placed  ou 
track  at  point  where  articles  are  usually  un- 
loaded. 

Rorer,  Railroads,  1288. 

Proof  of  usage  that  car  was  at  risk  of  con- 
signee will  not  relieve  carrier  of  liability,  as 
nothing  short  of  a  special  agreement  can  have 
that  effect. 

Id.  1281. 

There  is  a  difference  between  arriving  and 
nearly  arriving.  The  carrier's  obligation  is 
not  only  to  carry  but  to  deliver,  and  even  in 
maritime  law  the  lay  days  within  which  con- 
signee is  allowed  to  unload  do  not  begin  to  be 
counted  when  the  ship  enters  the  harbor,  but 
when  she  reaches  the  wharf.  A  car  in  tbe 
midst  of  a  train  250  yards  from  a  point  access- 
ible and  usual  for  unloading  has  nearly  arrived 
but  not  more  so  than  a  ship  in  the  harbor. 

5  Am.  &  Eng.  Encyclop.  Law.  547:  Hinhj- 
don  V.  New  Haven  dt  11.  R.  Co.  46  Conn.  276, 
33  Am.  Rep.  21;  Mobile  db  Q.  R.  (Jo.  v.  Prewitt, 
46  Ala.  63,  7  Am.  Rep.  586;  Rice  v.  I/art,  118 
Ma.s8.  201,  19  Am.  Rep.  433. 

Where  consignee  had  notice  of  arrival  in 
yard,  and,  finding  it  inconvenient  to  be  unload- 
ed, tbe  car  was  ordered  to  be  moved  to  a  more 
accessible  spot  and  in  course  of  moving  was, 
without  negligence,  burned,  the  carrier  was 
held  liable  as  such. 

Independence  Mills  Co.  v.  Burlington^  C.  R. 
db  N.  R  Co.  72  Iowa.  535.  2  Am.  St.  Rep.  258. 

Mr.  Joseph  B.  Cominin^,  for  defendant 
in  error: 

A  common  carrier  has  aI.«^o,  under  proper 
circumstances,  the  character,  duties,  and  rights 
of  a  warehouseman. 

Schouler,  Bailm.  510,  516. 

In  Georgia,  when  the  transit  of  the  goods  is 
ended — that  is  to  say,  when  the  goods  are 
brought  to  their  destination,  unloaded  from  tbe 
cars  and  deposited  in  the  railroad  company's 
depot— the  railroad  company  cca.<?es,  as  to  those 
goods. to  be  a  carrier, and  becomes  a  warehouse- 
man, with  the  duties  and  rights  which  attach 
to  the  business  of  a  warehouseman. 

South  irffftern  R.  Co.  v.  Felder,  46  Ga.  433. 

The  carrier,  when  he  rightfully  becomes  a 
warehouseman,  is  entitled  to  be  paid  as  such, 
and  tbe  compensation  which  he  receives  as 
such  is  in  addition  to  his  compensation  as  car- 
rier. 

Hutchinson,  Carr.  g  878;  Norirav  Plains 
Co.  V.  Boston  d-  M.  R.  Co.  1  Gray,  263;  Millsr 
V.  MatiMjield,  112  Mass.  260. 

Common  carriers  have  the  right  to  make 
reasonable  regulations  for  the  conduct  of  their 
business 

Qa.  Code.  ^  2069;  Schouler,  Bailm.  879. 

The  rule  under  which  the  charges  sued  for 
are  made  is  a  rea.sonable  regulation,  and  can 
be  sustained  on  that  ground  as  well  as  on  tbe 
ground  that  it  is  a  reasonable  warehoUvSeman's 
charge. 

Demurrage  is  "an  allowance,  which  marine 
law  makes  by  way  of  indemnity  to  the  carrier, 
when  the  vessel  has  been  detained  unreason- 
ably long  in  loading  or  unloading;  the  cargo 
through  the  fault  of  the  customer." 

Srliouler.  Bailm.  540:  Philadelphia  &  R.  R. 
t'o.  \.  Northani ,5  MyQTS,Ye(}.  Dec.  title  Carrier, 
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^  918.  See  also  note  Dear  top  of  page  122.  9 
Am.  &  Eng.  R.  R.  Cas.  commenciDg  with  the 
word  "iDConvenieDce." 

There  would  seem  to  be  no  ground  of  reason, 
why  the  safe  keeping  of  property  in  cars  should 
not  be  paid  for  as  well  as  the  safe  keeping  of 
property  in  warehouses. 

See  South  d:  Norifi  Ala.  R.  Co.  v.  Wood,  66 
Ala.  167,  9  Am.  &  Eng.  R.  R.  Cas.  419;  Mil- 
ler V.  Mansfield,  112  Mass.  260. 

Simmons*  </.,  delivered  the  opinion  of  the 
court: 

The  Georgia  Railroad  Company  sued  Miller 
&  Co.  for  the  sum  of  $892,  besides  interest, 
the  declaration  containing  two  counts,  as  fol- 
lows: (1)  "On  the  1st  of  January,  1890,  and 
on  various  days  thereafter  up  to  the  time  of 
filing  this  complaint,  petitioner  stored  on  its 
tracks  in  said  county  certain  carloads  of 
com,  wheat,  grain,  and  other  produce,  at 
the  special  instance  and  request  of  said  Mil- 
ler &  Co..  by  means  whereof  said  Miller 
&  Co.  became  indebtied  to  your  petitioner 
for  said  storage  at  the  rate  of  one  dollar  per 
day  for  each  and  every  of  said  carloads, 
amounting  to  the  aforesaid  sum  of  $892."  (2) 
"  Your  petitioner  further  shows  that  said  Mil- 
ler &  Co.  are  further  indebted  to  your  peti- 
tioner in  the  sum  of  $892,  besides  interest,  for 
that  heretofore,  to  wit.  before  the  1st  day  of 
January,  1890,  your  petitioner,  who  is  a  com- 
n;ion  carrier  of  goods  and  merchandise,  made 
and  put  in  operation  a  reasonable  rule  or  ref- 
lation for  the  conduct  of  its  business,  of  which 
rule  or  regulation  said  Miller  &  Co.  had  no- 
tice, by  virtue  of  which  said  Miller  &  Co.  be- 
came liable  to  pay  to  your  petitioner  the  sum 
of  one  dollar  for  every  dav  commencing  forty- 
eight  hours  after  notice  of  arrival,  on  each  and 
every  carload  of  property  stored  by  your  peti 
tioner  on  its  tracks  or  elsewhere.  Your  peti- 
tioner shows  that  after  said  1st  day  of  Janu- 
ary', 1890,  and  up  to  the  time  of  filing  this 
complaint,  your  petitioner  has  so  stored  a  large 
number  of  carloads  of  property,  a  schedule  of 
which  is  hereunto  annexed;  by  means  whereof 
said  Miller  &  Co.  have  become  indebted  to 
your  petitioner  in  the  sum  of  $892,  besides  in- 
terest. Your  petitioner  shows  that  said  Miller 
&,  Co.  fail  and  refuse  to  pay  said  sum,"  etc. 
The  rule  or  regulation  here  referred  to  is  as  fol- 
lows: •*  Demurrage  Rules.  Concerning  Load- 
ed Cars  to  be  Unloaded  by  Consignees.  Bulk 
meats,  bulk  grain,  hay,  cotton  seed,  lumber, 
lime,  coal,  coke,  sand,  brick,  stone,  wood,  and 
such  other  freights,  in  bulk  or  otherwise,  as  it 
may  be  a  stipulation  of  the  rates  thereupon,  or 
contract  for  the  transportation  thereof,  or 
where  it  is  the  custom,  for  the  cars  to  be  load- 
ed and  unloaded  by  the  owners  of  the  proper- 
ty, which  is  not  unloaded  from  the  cars  con- 
taining it  in  forty  eight  hours,  not  including 
Sundays  or  legal  holidays,  computed  from  ten 
o'clock  A.  M.  of  the  day  following  the  day  of 
arrival,  shall  be  subjected  thereafter  to  a  charge 
for  demurrage  of  one  dollar  for  each  day  or 
fraction  of  a  day  that  said  car  or  cars  remain 
loaded  in  the  possession  of  the  company  by 
whom  to  be  delivered  as  the  last  carrier  at  in- 
terest; it  being  understood  that  said  car  or  cars 
arc  to  be  placed  and  remain  accessible  to  the 
consignee  for  the  purpose  of  unloading  during 
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the  period  in  which  held  free  of  demurrage, 
and  that,  when  the  period  of  such  demurrage 
charges  commences,  they  are  to  remain  accessi- 
ble to  the  consignee  for  unloading  purposes." 

The  jurv  found  in  favor  of  the  plaintiff,  and 
the  defendants  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  excepted. 

Without  undertaking  to  discuss  separately 
and  in  their  order  the  numerous  grounds  of 
the  motion,  it  is  sufficient  to  say  that,  in  addi- 
tion to  the  general  objection  that  the  verdict  is 
contrary  to  law  and  the  evidence,  they  com- 
plain in  substance  as  follows:  (1)  That  as  mat- 
ter of  law  a  railroad  company  is  not  entitled  to 
charge  '^demurrage"  or  storage  on  cars  remain- 
ing unloaded  on  its  tracks,  and  hence  the  rule 
in  question  is  invalid,  and  the  defendants  are 
not  subject  to  the  charges  recovered;  (2)  that 
the  charge  fixed  by  this  rule  is  unreasonable; 
(3)  that  the  rule  was  not  promulgated  by  the 
proper  authority,  but  emanated  from  a  com- 
bination of  persons  other  than  the  board  of 
directors  of  the  Georgia  Railroad;  (4)  that  the 
regulation  is  inoperative,  because  not  indicated 
upon  the  bills  of  lading;  (5)  that  the  cars  were 
not  accessible  during  the  whole  period  for 
which  demurrage  was  charged. 

1.  It  is  the  undoubted  right  of  a  common 
carrier  to  adopt  and  enforce,  as  between  itself 
and  its  customers,  any  reasonable  regulation 
for  the  conduct  of  its  business,  the  purpose  and 
effect  of  which  are  the  protection  of  the  car- 
rier and  the  benefit  of  the  public.  The  rule  in 
question,  we  think,  falls  clearly  within  the 
scope  of  this  power.  It  seeks  to  prevent  the 
diversion  and  detention  of  cars  from  the  legiti- 
mate work  of  transportation,  as  well  as  to 
secure  compensation  for  service  not  otherwise 
paid  for,  by  prescribing,  in  cases  where  by  con- 
tract or  custom  the  carrier  is  under  no  duty  to 
unload  the  cars,  but  they  are  to  be  unloaded 
by  the  customer,  a  rate  per  diem  in  the  nature 
of  a  charge  for  storage,  to  begin  at  a  certain 
time  after  the  cars  have  been  delivered  to  the 
customer  or  placed  at  his  disposal  for  unload- 
ing. Such  regulation  cannot  be  regarded  as 
unreasonable  so  long  as  a  reasonable  time  is 
allowed  for  unloading,  and  so  long  as  the 
charge  for  the  use  of  the  cars  beyond  that  time 
is  not  excessive.  The  law  compels  the  carrier 
to  receive  the  goods  of  the  public,  and  to  trans- 
port and  deliver  them  within  a  reasonable 
time.  Code  1882,  §  2073;  2  Am.  &  Eng.  En- 
cyclop.  Law,  title.  Carriers,  p.  787.  To  ao  this 
it  is  necessary  that  the  means  of  transportation 
shall  be  under  the  carrier's  control,  and  that, 
after  the  duty  of  carriage  has  been  performed, 
its  vehicles  shall  not  be  converted  into  store- 
houses, at  the  will  of  consignees,  to  remain 
such  indefinitely,  and  without  compensation. 
If  no  check  could  be  placed  upon  such  deten- 
tion, it  is  plain  that  the  business  of  transporta- 
tion would  be  at  the  mercy  of  private  interest 
or  caprice,  and  that  carriers  thus  hampered  in 
their  facilities,  and  unable  to  foresee  the  time 
or  extent  to  which  their  vehicles  would  be  di- 
verted from  the  work  of  carriage,  could  not 
provide  properly  for  the  demands  of  traffic,  or 
perform  with  dispatch  their  legitimate  func- 
tion. It  would  place  upon  the  carrier  the 
burden  and  expense  of  supplying  numerous 
vehicles  not  needed  for  the  hauling  of  freights, 
thus  requiring  it  to  provide  extra  facilities,  as 
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well  as  to  render  extra  service,  without  com- ! 
pensatioD  beyond' that  received  tor  transporta- 
tion. It  would  result  in  the  accumulation  of 
cars  on  the  carrier's  tracks,  and  the  obstruction 
in  a  greater  or  less  degree  of  the  movement  and 
unloading  of  trains.  Not  only  would  loss  en- 
sOe  to  the  carrier,  but  consignees  and  shippers 
in  general  and  the  people  at  large  must  suffer 
seriously  from  this  hindrance  to  the  due  and 
regular  course  of  transportation.  In  this  mat- 
ter the  public  have  rights  paramount  to  those 
of  any  individual  or  class  of  individuals,  and 
the  business  of  the  common  carrier  must  be  so 
conducted  as  to  subserve  the  general  interest 
and  convenience.  Especially  is  this  true  as  to 
railroad  companies,  in  view  of  the  important 
franchises  granted  them  by  the  public,  and  the 
use  and  control  thus  acquired  of  highways 
upon  which  the  commerce  of  the  country  is  so 
largely  dependent. 

The  need  of  regulations  of  the  kind  in  ques- 
tion is  well  illustrated  by  the  evidence  in  this 
case.  The  general  manager  of  the  plaintiff 
testified  that,  before  this  rule  was  adopted, 
consignees  were  often  dilatory  in  removing 
freight  from  the  cars  in  which  it  was  shipped, 
and  "the  cars  were  detained  day  after  day,  and 
days  lengthened  into  weeks,  until  our  trans- 
portation work  was  subjected  to  immeasurable 
embarrassment.  The  transportation  of  the 
company  was  well-nigh  paralyzed,— not  for 
lack  of  cars,  for  we  had  plenty,  but  because 
our  cars  were  converted  into  warehouses.  The 
trouble  grew,  and  finally  culminated  in  a 
threatened  blockage  throughout  the  country. 
It  has  been  a  part  of  our  experience  to  be 
threatened  with  suit  by  the  shipper  for  not 
moving  the  freight  promptly.  We  are  sup- 
posed to  always  have  cars  ready  to  transport 
any  freight  that  is  offered.  We  endeavor  to 
make  proper  arrangements  to  do  so;  but  the 
trouble  was  that,  when  A.  had  freight  to  ship, 
B.  had  our  cars,  and  we  could  not  get  them." 

It  was  contended  by  counsel  for  the  plaintiff 
in  error  that  the  railroad  company  could  un- 
load the  cars  into  a  warehouse  or  elevator,  and 
thus  avoid  detention.  On  the  other  band, 
counsel  for  the  railroad  company  contended 
that  in  the  cases  provided  for  by  this  rule — 
that  is,  where  it  is  a  stipulation  of  the  rates  or 
contract  for  transportation,  or  is  the  custom, 
for  the  cars  to  be  loaded  and  unloaded  by  the 
owners  of  the  property — it  would  be  a  breach 
of  contract  if  the  company  were  to  unload, 
which  would  subject  it  to  at  least  nominal 
damages.  We  do  not  think  it  material,  as  af- 
fecting the  right  to  make  a  charge  of  this  char- 
acter, that  the  goods  remain  in  cars  instead  of 
being  put  into  a  warehouse.  It  is  well  settled 
that  the  carrier,  in  addition  to  its  compensation 
for  the  carriage  of  goods,  has  the  right  to 
charge  for  their  storage  and  keeping,  as  a 
warehouseman,  for  whatever  time  they  remain 
in  its  custody  after  reasonable  opportunity  has 
been  afforded  the  owner  to  remove  them. 
Hutchinson,  Car.  §  378;  Southwestern  E,  Co. 
V.  Fclder,  46  On.  433.  And  we  think,  where 
the  carrier's  duty  ends  with  the  transportation 
of  the  car  and  its  delivery  to  the  customer,  and 
DO  further  service  is  embraced  in  the  contract, 
the  carrier,  after  a  reasonable  time  has  been  al- 
lowed for  unloading,  is  as  much  entitled  to 
charge  for  the  further  use  of  its  car  as  it  would 
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he  for  the  use  of  its  warehouse.  We  know  of 
no  good  reason  why  it  should  be  restricted  to 
the  latter  method  of  storage.  There  Is  no  law 
which  inhibits  the  use  of  cars  for  this  purpose, 
or  which  requires  unloading  and  removal  of 
the  goods  to  some  other  structure  before  any 
charge  for  storage  can  attach.  This  method 
of  storage  may  in  many  cases  be  as  effectual 
as  any  other.  Indeed,  it  may  serve  the  cus- 
tomer's interest  and  convenience  much  better 
to  have  the  car  placed  at  his  own  place  of  busi- 
ness, where  he  may  unload  it  himself,  or  where 
it  may  be  unloaded  by  purchasers  as  the  goods 
are  sold,  thus  saving  dray  age  and  other  ex- 
penses, than  to  have  it  unloaded  by  the  carrier, 
and  the  goods  stored  elsewhere  at  the  custom- 
er's expense.  And  a  customer  whose  duty  it 
is  to  unload,  and  who,  failing  to  do  so  within 
a  reasonable  time,  accepts  the  benefit  of  stor- 
age in  a  car,  by  requesting  or  permitting  the 
carrier  to  continue  holding  it  unloaded  in  his 
service,  and  subject  to  his  will  and  convenience 
as  to  the  time  of  unloading,  cannot  be  heard 
to  complain  of  the  method  of  storage,  and  to 
deny  the  right  to  any  compensation  at  all  for 
this  service,  on  the  ground  that  some  other 
method  was  not  resorted  to.  He  may  insist 
that  the  rate  fixed  shall  not  be  unreasonable  or 
excessive,  but  the  law  cannot  be  invoked  to  de- 
clare that  no  compensation  whatever  shall  be 
charged  for  such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiff 
in  error  that  "demurrage" — which  is  the  de- 
signation given  to  this  charge  by  the  rule  in 
question — is  allowed  only  in  maritime  law, 
and  cannot  be  demanded  by  a  railroad  com- 
pany in  the  absence  of  a  stipulation  therefor 
in  the  bill  of  lading;  and  in  support  of  this 
view  the  cases  of  Chicago  A  N.  W.  R.  Co.  v. 
Jenkins,  108  III.  588,  and  Burlington  <fe  J/.  R. 
Co.  V.  Chicago  Lumber  Co.^  15  Neb.  391,  are 
cited.  In  the  former  of  these  ci^es  it  is  said: 
•*  The  right  to  demurrage,  if  it  exists  as  a  legal 
right,  is  confined  to  the  maritime  law,  and 
only  exists  as  to  carriers  by  seagoing  vessels. 
But  it  is  believed  to  exist  alone  by  force  of  con- 
tract. All  such  contracts  of  affreightment  con- 
tain an  agreement  for  demurrage  in  case  of 
delay  beyond  the  period  allowed  by  the  agree- 
ment, or  the  custom  of  the  port  allow^ed  the 
consignee  to  receive  and  remove  the  goods. 
But  the  mode  of  doing  business  by  the  two 
kinds  of  carriers  is  essentially  different.  Rail- 
road companies  have  warehouses  in  which  to 
store  freights;  owners  of  vessels  have  none. 
Railroads  discharge  cargoes  carried  by  them; 
carriers  by  ship  do  not,  but  it  is  done  by  the 
consignee.  The  masters  of  vessels  provide  in 
the  contract  for  demurrage,  while  railroads  do 
not;  and  it  is  seen  that  these  essential  differ- 
ences are,  under  the  rules  of  the  maritime  law, 
wholly  inapplicable  to  railroad  carriers."  The 
decision  in  the  Nebraska  case  does  not  go  into 
any  discussion  of  the  question,  but  merely  cites 
and  follows  the  holding  of  the  Illinois  court. 
In  our  opinion,  the  reasoning  above  quoted  is 
inconclusive.  We  see  no  satisfactory  reason 
why  carriers  by  railroads  should  not  be 
entitled  to  compensation  for  the  unreason- 
able delay  or  detention  of  their  vehicles  as 
well  as  carriers  by  sea.  What  we  have  al- 
ready said,  we  think,  is  a  sufllcient  answer  to 
the  reason  assigned,  that  railroads  have  ware- 
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houses  in  which  to  store  freights.  And  the 
reason  that  "railroads  discharge  cargoes  car- 
ried b^  them,"  and  ''carriers  by  ship  do  not, 
but  it  is  done  by  the  consignee/  of  course  can- 
not operate  as  to  the  cases  provided  for  by  this 
rule,  which  by  its  terms  applies  only  where 
the  unloading  is  to  be  done  by  the  owners  of 
the  property.  Nor  is  it  settled  that  the  right 
to  demurrage  in  maritime  law  exists  only  by 
express  contract.  In  this  country  the  courts 
have  repeatedly  declined  to  follow  the  rulings 
of  the  English  common-law  courts  on  this  sub- 
ject, and  have  held  that  the  shipowner  has  a 
lien  upon  the  cargo  for  demurrage,  notwith- 
standing the  absence  of  any  stipulation  there- 
for in  the  bill  of  lading.  5  Am.  &  £ng.  Ency- 
clop.  Law,  title.  Demurrage,  p.  546;  Port. 
Bills  of  Lading,  §  356.  See  also  Huntley  v. 
Bows,  55  Barb.  810,  and  Ilawgood  v.  ISIO  Tons 
of  Goal,  21  Fed.  Rep.  681,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  principles 
which  govern  as  to  demurrage  under  the  mari- 
time law.  The  adoption  by  the  railroad  com- 
pany of  the  term  * 'demurrage"  as  a  designa- 
tion for  this  charge  does  not  require  us  to 
resort  to  that  law  as  a  standard  for  testing  the 
validity  of  the  rule.  We  are  to  look  to  the 
real  substance  and  e£fect  of  the  rule,  rather 
than  to  analogies  suggested  bv  the  technical 
designation  which  the  carrier  in  this  instance 
has  seen  fit  to  adopt.  To  hold  that,  because 
the  conditions  of  carriage  by  sea  are  different, 
no  charge  under  this  name  can  be  enforced  by 
a  carrier  by  land,  or  that,  if  allowed,  it  must 
be  governed  by  the  rules  of  the  marine  law, 
would  be  to  adopt  a  narrow  and  merely  tech- 
nical view,  ignoring  well-recognized  grounds 
of  public  policy  and  the  right  of  the  carrier 
to  prescribe  reasonable  rules  and  regulations 
for  its  own  safety  and  the  benefit  of  the  pub- 
lic. The  instances  are  few  in  which  regula- 
tions similar  ^  the  one  in  question  have  been 
passed  upon  by  the  courts.  The  only  cases 
we  have  found  in  which  the  right  of  a  railroad 
company  to  make  a  charge  of  this  kind  is  de- 
nied are  the  ones  above  referred  to.  On  the 
other  hand,  the  right  is  sustained  by  the  su- 
preme court  of  Massachusetts.  Miller  v. 
Mansjkld,  112  Mass.  260.  See  also  a  full  and 
able  discussion  of  the  question  by  Toney,  «/., 
of  the  law  and  equity  court  of  Louisville,  Ky. , 
in  a  decision  which  has  appeared  since  the 
judgment  in  the  present  case  was  announced. 
Kentucky  Wagon  Mfg,  Co,  v.  Louisville  db  N, 
R.  Co.  (Louisville,  Ky.  L.  &  Eq.  Ct.)  11  Ry. 
&  Corp.  L.  J.  49,  note, 

2.  We  cannot,  as  matter  of  law,  say  that  the 
rate  of  one  dollar  per  day  for  each  car  is  un- 
reasonable. It  is  not  necessarily  unreasonable 
because  the  cars  vary  in  capacity,  nor  because 
A  part  of  a  day  is  charged  for  as  a  whole  day. 
Nor  can  we  hold  that  the  customary  rates  for 
storage  in  warehouses  and  elevators  must  be 
the  measure  of  compensation  where  the  stor- 
age is  in  the  cars  on  the  tracks  of  a  railroad. 
Indeed,  if  it  be  a  legitimate  object  of  this  rule 
to  prevent  the  diversion  of  cars  from  the  work 
of  carriage,  it  would  seem  but  proper  that  the 
charge  for  their  use  when  detained  as  a  means 
of  storage  should  not  be  such  as  to  encourage 
customers  to  adopt  that  means,  instead  of  the 
more  regular  ana  usual  methods.  Moreover, 
there  was  no  evidence  to  show  that  the  rate 
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fixed  by  this  rule  was  higher  than  those  cus- 
tomary for  stora^  of  other  kinds.  On  the 
contrary,  there  was  evidence  tending  to  show 
that  storage  in  a  car,  at  the  rate  fixed  by  the 
rule,  might  be  much  less  expensive  than  stor- 
age elsewhere;  the  general  manager  of  the  rail- 
road company  testifying  that  the  modem  car 
carries  from  50,000  to  60,000  pounds,  and  that 
storage  in  the  company's  depot  of  a  carload  of 
50,0C9  pounds  would  amount  to  $1.25  per  day. 
He  testified  further:  "The  rate  of  $1  per  day 
does  not  compensate  us  for  the  detention  of 
the  cars,  and  it  was  simply  to  induce  the  ship- 
per to  unload  that  the  rule  was  passed." 

8.  That  the  rule  was  promulgated  by  a  per> 
son  or  board  of  persons  representing  a  com- 
bination of  carriers  did  not  impair  its  effect  a» 
a  regulation  of  this  particular  company.  A 
common  carrier,  though  a  corporation,  makes 
a  regulation  its  own  hj  adopting  it  and  acting^ 
upon  it,  irrespective  of  the  source  from  whence 
it  is  derived. 

4.  Where  a  regulation  of  this  character  is 
known  to  the  customer  before  the  contract  for 
transportation  is  made,  it  is  to  be  presumed, 
in  the  absence  of  any  evidence  to  the  contrary, 
that  the  parties  contracted  with  reference  to 
it,  {Miller  v.  Mansfield,  supra;)  and  it  is  opera- 
tive whether  indicated  upon  bills  of  lading  or 
not,  and  whether  the  shipments  are  made  to 
the  order  of  the  consignor,  with  the  customary 
direction  to  notify  the  customer,  or  directly  to 
the  customer  himself. 

5.  The  plaintiff's  mode  of  delivery  of  the 
cars  to  the  defendants  was  to  place  them  on  a 
certain  track  "designated  as  belonging  to  the 
Augu3ta&  Summerville  Railroad,''  and  known 
as  'Track  88,"  from  which  point  they  went 
"into  the  possession  of  the  Central  Rail  road,  "^ 
upon  whose  side  track,  in  another  part  of  the 
city,  the  defendants'  place  of  business  waa 
situated.  Cars  were  not  delivered  on  track  8S 
until  the  freight  was  paid  and  the  bill  of  lad- 
ing surrendered.  Until  then  they  were  inac- 
cessible for  unloading,  being  kept  elsewhere 
in  the  plaintiff's  yard.  After  payment  of  the 
freight  the  defendants  could  at  any  time  have 
their  cars  moved  where  they  would  be  access- 
ible, but  sometimes  it  would  take  from  one  ta 
five  hours  after  the  freight  was  paid  before 
they  could  be  placed  at  the  point  of  delivery. 
It  was  contended  that  ^tbe  time  thus  required 
for  placing  the  cars  in  position  should  not  be 
included  in  computing  the  time  which  should 
run  against  the  defendants  under  the  rule  in 
question,  the  rule  containing  this  language,  to 
wit:  "It  being  understood  that  said  car  or 
cars  are  to  be  placed  and  remain  accessible  to 
the  consignee  for  the  purpose  of  unload ing^ 
during  the  period  in  which  held  free  of  de- 
murrage, and  that,  when  the  period  of  such 
demurrage  charges  commences,  they  are  to  re- 
main accessible  to  the  consignee  for  unloading 
purposes."  Certain  instructions  of  the  court 
on  this  subject,  and  the  refusal  to  charge  there- 
on as  requested  by  the  defendants,  were  the 
basis  of  several  assignments  of  error,  which 
will  be  found  set  out  in  the  reporter's  state- 
ment. Taking  the  whole  charge,  in  connec- 
tion with  the  evidence,  we  think  the  law  ap- 
plicable to  this  part  of  the  case  was  fairly 
presented.  The  court,  having  instructed  the 
jury  in  substance  that,  if  the  defendants  had 
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notice  of  this  rule  or  regulation,  and  the  goods 
were  shipped  under  a  contract  that  they  were 
to  be  unloaded  by  the  consignees,  and  the 
plaintiff  notified  the  consignees  of  the  arrival 
of  the  cars  and  of  its  readiness  to  deliver  the 
goods,  and  the  consignees  did  not  receive  and 
unload  them  within  the  time  stipulated  by  the 
rule,  the  defendants  would  be  liable  for  the 
charge  fixed  by  the  rule  for  the  detention  of 
cars,  added  the  following:  *The  railroad  will 
have  complied  with  that  rule  and  regulation  if 
you  find  from  the  testimony  that  it  placed 
these  cars  at  a  point  where  they  were  accessible 
to  the  consignees,  and  allowed  them  to  remain 
there  during  the  time  fixed  by  the  railroad 
when  they  would  be  free  from  demurrage,  or 
where  it  gave  notice  that  it  was  ready  to  place 
them  in  such  position.  The  mere  giving  no- 
tice, if  there  was  evidence  that  it  was  not  ready 
to  place  them  in  that  position,  would  not 
avail;  but  if  you  find  that  the  cars  were  in  a 
position  where  they  could  be  placed  in  an  ac- 
cessible place,  ana  the  road  offered  to  place 
them,  by  sending  notice  that  it  was  ready, 
then  that  would  be  a  substantial  compliance 
with  the  rule  and  regulation.  But  if  the  con- 
signees elected  to  delay  and  not  receive  them, 
they  would  be  liable  for  the  charges  under  the 
rule."  Also:  *'If  you  are  satisfied  from  the 
testimony  that  the  cars,  up  to  the  time  of  act- 
ual delivery  or  taking  possession,  were  inac- 


cessible, that  the  railroad  could  not  comply 
with  its  offer,  and  that  the  delay  was  not  the 
fault  of  the  defendants,  then  no  demurrage 
under  this  rule  could  be  enforced,  and  your 
verdict  would  be  for  the  defendants."  *  We 
think  the  instructions  complained  of  as  to  sub* 
stantial  compliance  with  the  rule,  read  in  con- 
nection with  the  instructions  above  quoted, 
give  a  reasonable  and  proper  interpretation  of 
that  part  of  the  rule  which  relates  to  delivery 
at  a  point  accessible  to  the  consignee.  In  con- 
struing its  phraseology,  the  course  and  exigen- 
cies of  business  are  necessarily  to  be  regarded; 
and  hence  the  cars,  after  their  arrival  at  desti- 
nation, though  not  kept  accessible  at  every 
moment  of  time,  are  to  be  treated  as  bein^  and 
remaining  accessible  if  the  carrier  is  always 
ready  to  render  them  so  within  the  shortest 
practicable  time— not  longer  than  a  few  hours 
— after  being  notified  that  the  customer  is 
ready  to  unload.  There  is  no  evidence  in  the 
record  that  the  cars  were  not  at  all  times  ac- 
cessible, in  this  sense,  or  that  there  was  any 
undue  or  unnecessary  delay  in  placing  them 
in  position  for  unloading,  after  notice  from 
the  defendants  that  they  were  ready  to  receive 
them. 

6.  The  evidence  is  sufficient  to  uphold  the 
verdict. 

Judgment  afflrmed. 


NEW   YORK   COURT  OF    APPEALS. 


Re  FINAL  ACCOUNTING  OF  EXECU- 
TORS OF  Balthazer  ALBRECHT.  De- 
ceased. 
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1  •  Tenancy.by  the  entirety  does  not  ex- 
lirt  in  a  bond  and  mortgkge  executed  to 
tausband  and  wife  for  moneys  of  whlob  each  indi- 
vidually contributed  a  part,  but  upon  the  death  of 
either  his  or  her  share  vests  in  bis  or  ber  personal 
repreeentativee. 

8.  Coete  of  a  Gontest  on  the  accounting^ 
of  a  husband's  executors  to  determine 
whether  or  not  a  husband  and  Mrife  were  tenants 
by  the  entirety  in  a  bond  and  mortgasre  for  mon- 
eys of  which  each  contributed  part  should  bo 
paid  out  of  the  estate  where  the  question  is  new 
and  the  executors  have  acted  in  goo6  faith. 

(November  20, 1802.) 

APPEAL  by  objectors  from  a  decree  of  the 
General  Terni  of  the  Supreme  Court,  First 
Department,  affirming  a  decree  of  the  Surro- 
gate's Court  for  New  York  County  refusing  to 
surcharge  the  executors'  account  with  the  al- 
leged interest  of  decedent  in  a  certain  bond  and 
mortgage  which  had  been  given  to  decedent 
and  his  wife.     Betersed. 


The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Henry  F.  Lippold  for  Annie  Linder- 
mann  et  aL^  appellants. 

Mr.  Jan&es  P.  Niemann,  for  Katharine 
Albrecht,  appellant: 

The  case  at  bar  is  to  be  determined  upon  the 
intent  of  the  parties,  ns  gathered  from  the  bond 
and  mortgage — made  payable  to  them,  "their 
executors,  administrators,  and  assigns,"  as  well 
as  from  the  evidence  and  the  surrounding  cir- 
cumstances,— and  an  inference  of  such  intent 
may  reasonably  be  drawn  from  a  variety  of 
circumstances,  however  slight. 

lloitmn  Catholic  Orphan  Asylum  v.  Strain, 
2  Bradf.  34,  and  cases  cited;  Orr  v.  McGregor, 
43  Hun,  628. 

The  execution  of  the  bond  and  mortgage  to 
them  in  their  names  jointly  was  not  any  evi- 
dence of  a  gift  by  either  to  the  other  of  his  or  her 
contributive  share  therein. 

The  same  were  executed  to  them  as  separate 
individuals  in  their  own  right,  and  not  eo  nom- 
ine  to  them  as  husband  and  wife. 

1  Preston,  Estates,  132;  1  Preston,  Abstracts, 
41. 

And  were  made  payable  to  them,  * 'their  ex- 
ecutors, administrators,  or  assigns,"  which  was 
Inconsistent  with  a  riglit  of  survivorship. 


Note.— The  above  decision  does  not  seem  to  have 
any  direct  precedent  other  than  that  cited  in  the 
opinion. 

For  the  general  doctrine  as  to  tenancies  and  en- 
tirety, see  Baker  v.  Stewart,  2  L.  R.  A.  484,  and  noU^ 
40  Kan.  442;  Mittel  v.  Karl,  8  L.  R.  A.  666, 183  111.  d5; 
StebK  v.  Schrecit,  18  L.  R.  A.  325.  and  tu><c,  128  N.  Y. 
268, 36  Am.  St.  Kep.  475. 
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For  agreements  conceming  or  transfers  of  such 
estates,  see  Speier  v.  Opfer,  2  L.  R.  A.  345,  73  Mich. 
85:  Donahue  v.  Hubbard,  14  L.  R.  A.  128, 154  Mass. 
687,26Am.  St,  Rep.  271. 

For  eflfect  of  divorce  on  such  estate,  see  Stt* iz  v. 
Schreck,  tnipra. 
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Neither  the  rule,  nor  the  reason  of  the  rule, 
applicable  to  real  estate — i,  e.,  the  common- 
law  fiction  of  unity  of  husband  and  wife — ap- 
plies to  a  case  of  personal  property,  held  by 
husband  and  wife.  In  such  cases  the  survivor 
takes  the  whole  not  by  ri^ht  of  survivorship 
but  by  virtue  of  the  original  grant  or  estate 
under  or  by  which  they  held. 

Bertles  v.  Nunan,  92  N.  Y.  156,  and  cases 
cited. 

From  all  the  cases  cited  by  the  learned  ref- 
eree it  is  apparent  that  the  question  of  intention 
to  be  derived  from  the  acts  of  the  parties,  or 
other  indicia  of  intention,  entered  materially, 
if  not  wholly,  into  the  reasoning  of  the  various 
courts  in  reaching  the  conclusion  they  did,  viz. : 
thai  it  is  presumed  to  have  been  a  gift  and  ad 
vancement  to  her  by  the  acts  of  her  husband, 
and  that  the  direct  question  of  the  right  of  sur- 
vivorship, as  between  husband  and  wife,  hold- 
ing personal  property  in  their  joint  names,  and 
to  which  each  had  contributea,was  not  square- 
ly determined. 

See  Bryant  v.  Bryant,  42  N.  Y.  17;  Geary 
V.  Page,  9  Bosw.  290;  Jacques  v.  Short,  20 
Barb.  269;  DiUenbeck  v.  Dygert,  97  N.  Y.  308. 
812,  49  Am.  Rep.  525;  Yerkes  v.  Salomon,  11 
Hun.  471;  Syracuse  Sav.  Bank  v.  Hess,  23  N. 
Y.  Week.  Dig.  280;  Mulcafiey  v.  Emigrant 
Industrial  Sav,  Bank,  89  N.  Y.  438. 

The  tendency  of  the  courts  should  be  towards 
that  inference — if  reasonably  to  be  drawn — 
which  favors,  as  between  man  and  wife,  a  .%p- 
arate  and  individual  ownership  of  their  prop- 
erty. 

See  Pover  v.  Lester,  28  N.  Y.  527;  Jooss  v. 
Fey,  129  N.  Y.  17. 

It  cannot  be  fairly  presumed  that  the  old 
common-law  fiction  of  unity  of  husband  and 
wife,  applied  to  real  estate,  applies  with  equal 
force  to  personal  property — like  a  bond  and 
mortgage — which  latter  is  but  a  mere  security 
for  the  former,  and  an  incumbrance  on  land, 
for  the  reason  that  since  the  Married  Woman's 
Acts,  a  husband  may  make  a  gift,  or  a  trans- 
fer of  such  property,  directly  to  the  wife. 

N.  Y.  Acts  1848,  1849;  Phillips  v.  Wooster, 
36  N.  Y.  412;  Ratcson  v.  Pennsylvania  H.  Co. 
48  N.  Y.  216;  Seymour  v.  Fdlom,  77  N.  Y.  178; 
Ke/li/Y.  Campbell,  2  Abb,  App.  Dec.  494;  Brown 
v:  thurber,  10  Daly,  188;  Whiton  v.  Snyder, 
88  N.  Y.  299;  Fnihauf  v.  Bendheim,  127  N. 
Y.  587.  See  also  Cashman  v.  Henry,  75  N.  Y. 
108,  31  Am.  Rep.  437. 

It  has  been  the  policy  of  the  law  to  create  a 
tenanc}r  in  common  and  not  a  joint  tenancy, 
where  it  can  be  done  without  doing  violence 
to  any  known  rule  of  law. 

3  :S.  Y.  Rev.  Stat.  7th  ed.  2, 179,  §  44;  Oage 
V.  Gage,  43  Hun.  502;  Purdy  v.  Hayt,  92  N. 
Y.  453;  1  Preston,  Estates,  132:  2  Preston, 
Abstracts,  41;  11  Am.  &  Eng.  Encyclop.  of 
Law,  p.  1063;  Jooss  v.  Fey,  129  N.  Y.  17. 

Mr,  Henry  Kropf  for  the  executors. 

Mr.  Moses  Weinman,  for  Louisa. Uhl,  re- 
spondent: 
-  Upon  the  death  of  her  husband  the  title  of 
the  bond  and  mortgage  became  vested  in  Mar- 
garet ha  Albrecht. 

Sftnford  v.  Sanford,  45  N.  Y.  723;  Borst  v. 
Spelman,  4  N.  Y.  284;  Bertles  v.  Nunan,  92  N. 
Y.  152;  Roman  Catholic  Orphan  Asylum  v. 
'^*rain,  2  Bradf.  34;    Re  Brooks,  5  Dem.  326; 
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Christ's  Hospital  v.  Budgin,  2  Vern.  683;  Dum- 
mer  v.  Pitcher,  5  Sim.  85;  Coates  v.  Stevens,  1 
Y'ounge  &  C.  66;  CYaig  v.  Craig,  3  Barb.  Ch. 
76,  5  L.  ed.  824;  Absfiire  v.  State,  58  Ind.  64. 

Maynard*  </.,  delivered  the  opinion  of  the 
court : 

Upon  the  final  accounting  of  the  executors 
in  this  case  the  legatees  in  the  will  objected 
to  the  account  upon  the  ground  that  it  did 
not  include  the  interest  or  the  decedent  in  a 
bond  and  mort«:age  executed  to  him  and  his 
wife  in  1878  for  the  payment  of  the  sum  of 
$6,000,  money  loaned,  which  was  outstand- 
ing at  the  time  of  his  death  in  1886,  and  also 
at  the  time  of  the  death  of  the  wife,  which 
occurred  some  two  months  later. 

It  was  claimed  by  the  executors  that  upon 
the  death  of  the  husband  the  title  to  the  bond 
and  mortgage  and  to  the  moneys  secured  by 
it  vested  wholly  in  the  wife  by  virtue  of  her 
survivorship,  and  upon  her  death  belonged 
to  her  estate  to  be  distributed  to  her  next  of 
kin,  and  that  no  part  thereof  passed  under 
the  will  of  the  husband  to  the  legatees  named 
therein.  The  surrogate  sustained  this  claim 
and  overruled  the  objections  of  the  legatees, 
and  his  decision  has  been  affirmed  by  the  su- 
preme court.  It  appeared  from  the  evidence, 
and  was  found  by  the  referee,  that  the  hus- 
band and  wife  each  invested  the  sum  of  $3,000 
in  the  bond  and  mortgage,  and  the  money 
which  was  loaned  to  the  mortgagor  wais 
drawn  from  the  savings  banks,  where  each 
had  deposits  to  his  or  her  individuaj  credit. 
Under  these  circumstances  we  think  it  was  a 
joint  investment  by  the  husband  and  wife, 
and  that  each  had  an  interest  in  the  security 
taken  therefor  to  the  extent  of  the  amount 
contributed  by  him  or  her,  and  that  upon  the 
death  of  either  such  interest  vested  in  the 
personal  representatives  of  the  deceased 
party. 

There  is  no  room  here  for  the  application 
of  the  doctrine  which  prevails  where  hus- 
band and  wife  take  an  estate  in  property  as 
tenants  by  the  entirety.  That  relation  can 
only  exist  where  there  is  a  conveyance  of  a 
vested  interest  in  or  title  to  real  property. 
Since  the  adoption  of  the  Revised  Statutes  it 
has  been  the  law  of  this  state  that  a  mort- 
gagee acquires  no  title  to  the  mortgaged 
property  ;  that  the  mortgage  is  simply  a  chose 
in  action,  held  as  collateral  security  for  the 
payment  of  a  debt,  and  until  foreclosure 
the  mortgagor  has  the  entire  fee  subject  to  the 
lien  of  the  mortgage.  Here  the  bond  is  the 
principal  obligation,  and  the  rights  of  the 
joint  creditors  as  between  themselves  upon 
the  collection  of  the  debt  are  not  affected  by 
the  existence  of  the  mortgage  as  collateral 
security  for  its  payment.  It  might  be  ob- 
served that  if  this  was  a  case  governed  by  the 
same  principles  which  determine  the  rights 
of  husband  and  wife  where  real  property  is 
conveyed  to  them  during  coverture,  it  would 
not  necessarily  follow  that  they  would  be- 
come tenants  by  the  entirety.  If  nothing  was 
shown  to  evince  a  contrary  intent  such  would 
undoubtedly  be  held  to  be  the  relationship 
of  the  parties,  as  was  decided  in  Bertles  v. 
Nunan,  92  N.  Y.  152.  But  this  court  has 
held  in  the  recent  case  of   Miner  v.  Broim, 
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183  N.  Y.  308»  that  such  tenancy  is  not  cre- 
ated where  it  appears  from  the  "character  of 
the  transaction  that  it  was  the  intention  of  the 
parties  that  the  grantees  should  take  as  joint 
tenants  or  as  tenants  in  common.  To  the  same 
effect  is  Joom  v.  Fey,  129  N.  Y.  17.  What 
would  be  the  legal  rights  of  the  parties  where 
upon  a  purchase  of  real  property  the  husband 
and  wife  each  has  contributed  from  their 
separate  estates  equally  or  in  any  other  as- 
certained proportion,  to  the  payment  of  the 
consideration,  does  not  as  yet  seem  to  have 
been  the  subject  of  judicial  decision.  It  is 
not  necessary,  however,  to  further  pursue 
this  mode  of  reasoning,  for  it  has  no  vnlue, 
except  as  it  ma}"  be  instructive  by  way  of 
analogy.  The  rights  of  husband  and  wife  in 
the  personal  property  of  each  other,  or  in 
that  which  may  he  transferred  to  them 
jointly,  rests  upon  different  grounds  than 
those  which  support  a  tenancy  by  the  en- 
tirety. We  cannot  aflirm  the  decree  of  the 
surrogate  without,  in  effect,  ruling  that  if  the 
wife  had  pre-deoeased  the  hu.sband  he  would 
liave  taken  her  share  of  the  investment  by 
virtue  of  his  survivorship.  But  under  the 
IVfarried  Woman's  Acts,  she  is  to  be  regarded 
as  if  she  were  sole  with  respect  to  her  prop- 
erty rights,  and  she  may  unite  with  her  hus- 
band in  the  purchase  of  personal  property 
with  her  separate  funds,  and  the  interest 
which  each  will  acquire  in  the  sul)ject  of  the 
purchase  will  not  be  affected  by  the  marital 
relation.  The  law  now  regards  them  as 
standing  upon  the  same  plane  of  equality  as 
if  they  were  strangers  to  each  other. 

We  are  aware  that  there  are  many  authori- 
ties holding  that  where  the  husband  pur- 
chases a  security  or  makes  a  deposit,  or  sub- 
scribes for  stock  in  the  joint  name  of  himself 
and  wife,  and  pays  therefor  with  his  own 
funds,  upon  his  death  the  entire  security  he- 
lougs  to  the  wife  if  she  survives  him.  But 
the  decision  in  all  these  cases  is  put  upon  the 
ground  that  it  is  apparent  from  the  character 
of  the  tnLnsaction  that  the  husband  intended 
to  give  the  property  to  his  wife  in  the  event 
of  her  survivorship,  and  hence  the  transfer 
possesses  all  the  essential  qualities  of  a  ^ift 
causa  mortis  which  he'may  revoke  in  his  life- 
time, and  which  does  not  take  effect  until 
bis  death  if  not  previously  recalled. 

WTiilc  he  lives,  his  control  over  it  is  un- 
limited, and  at  his  death  it  becomes  her  ab- 
solute property,  if  she  survives  him,  but  if 
she  does  not,  the  ^ift  is  not  consummated  and 
the  husband  retains  the  entire  title.  This 
was  the  rule  laid  down  by  Ijord  Eldon,  in 
WiUle  V.  ^Vil(1e,  (cited  in  1  Hoper,  Husb.  «fe 
W.  Jacob's  ed.  p.  54),  where  it  was  held  that 
if  the  husband  purchased  stock  in  the  joint 
names  of  himself  and  wife  it  was  prima  facie 
a  gift  to  her,  in  case  of  her  surviving,  unless 
evidence  was  produced  of  contemporaneous 
iict.4  showing  a  contrary  intention.  But  if  the 
hu-sband  and  wife  each  contribute  to  a  joint 
investment  or  to  the  purchase  of  a  security, 
and  the  title  is  taken  in  their  joint  names  to 
be  held  by  them,  their  executors,  grantors, 
administrators  or  assigns,  as  was  the  bond  and 
mortgage  in  the  present  case,  no  presumption 
can  properly  arise  from  the  nature  of  the  act 
that  either  intended  to  make  a  gift  of  his  or 
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her  share  to  the  survivor.  The  ju.st  inference 
is  that  each  regardeii  it  as  a  loan  of  in- 
dividual property  upon  the  strength  of  the 
security  taken,  and  they  became  tenants  in 
common  of  the  bond  and  mortgage,  with  all 
the  rights  and  incidents  of  such  relationship. 

We  are  unable  t-o  find  any  reported  case  in 
this  state  where  the  question  has  been  ])re- 
sen  ted  in  this  form,  but  the  Supreme  Court 
of  Michigan  held  in  1877,  in  the  case  of  Wait 
V.  Boree,  35  Mich.  425,  that  where  husband 
and  wife,  being  each  possessed  of  means,  had 
made  investments,  jointly,  each  .supplying 
half,  and  had  taken  the  securities  in  their 
joint  names,  the  wife,  on  the  decease  of  the 
husband  during  her  lifetime,  did  not  take 
the  whole  by  the  right  of  survivorship ;  and 
that  the  rule  which  prevails  as  to  the  ];ight 
of  survivorship  in  the  case  of  unit^'d  holdings 
of  real  <'state  by  husband  and  wife  is  not  ap- 
plicable to  personalty.  This  view  is  sup- 
ported by  the  principles  of  justice  which 
should  prevail  in  the  determination  of  the 
rights  of  parties,  and  is  in  accord  with  the 
spirit  of  modem  legislation  which  has  striven 
to  place  the  parties  to  the  marriage  contract 
upon  the  same  footing  with  respect  to  the 
acquisition  and  control  of  their  individual 
properties  as  if  the  conjugal  relation  did  not 
exist. 

The  decree  nhonld  be  re  rented  and  the  ex- 
ecutors required  to  account  for  the  interest 
of  the  testator  in  the  bond  and  mortgage ; 
but  as  the  question  is  new,  and  it  is  ap- 
parent that  the  executors  have  acted  in  good 
faith,  the  costs  of  both  parties  should  be 
paid  out  of  the  estate. 

All   concur. 


James  KENT  et  al.,  Exrs..  etc.,  of  James 
Kent,  Deceased,  Bespts., 

V. 

CHURCH  OF  ST.  MICHAEL,  Appt. 

( N.  Y ) 

1.  The  power  of  a  court  in  equity  to 
compel  a  Tendor  to  execute  anottier 
deed  where  one  has  been  lost  so  as  to  clothe  the 
purchaser  with  the  record  title  has  it8  saDctioD  in 
the  (reneral  jurisdiction  of  a  court  of  eQuits'. 

8.  The  living  owners  of  an  estate  in 
whom  is  vested  the  whole  estate  sub- 
ject only  to  the  contingency  that  other 
persons  may  be  born  who  will  have  an  interest 
therein  represent  the  whole  estate  for  all  pur- 
poses of  any  lltl^tion  in  reference  thereto  and 
affectinpT  the  Jurisdiction  of  the  courts  to  deal 
with  the  same,  and  stand  not  only  for  thcmFel  ves 
but  also  for  the  persons  unborn. 

3.    A  Judgment  requiring  the  execution 

of  a  deed  to  the  real  owner  of  land  by 

persons  havin^r  the  record  title  to  the  whole 
estate  subject  only  to  the  continycncy  that  other 
persons  may  be  bom  who  will  have  an  Interest  in 

Note.- So  little  can  be  found  In  the  decisions  of 
the  courts  as  to  the  power  of  a  court  to  cut  off 
the  interest  of  f)erson8  not  in  esse  that  the  aI>ove 
decision  with  its  clear  statement  of  law  on  the  sub- 
ject is  one  of  Interest  and  value  to  which  little  if 
anything  could  be  added. 
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Bucb  record  title  is  cflTectual  to  cut  off  the  rifirbts 
of  euch  persons  subseqaently  bom. 

4.  A  Tendee  who  after  discoTering  a 
defect  in  the  title  makes  an  oral  a^^ree. 
ment  by  which  he  remains  in  posses- 
sion until  the  record  title  can  be  perfected  in 
his  vendor  and  never  offers  to  surrender  the 
premises  thereby  waives  a  provision  requiring 
the  execution  of  a  deed  within  a  specified  time. 

(November  29,  IBOBS.) 

APPEAL  by  defendant  from  a  judgment  of 
ll?e  (General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of  a 
Special  Term  for  Dutchess  County  in  favor  of 
plaintiffs  in  a  suit  brought  to  enforce  specific 
performance  of  a  contract  to  purchase  real 
estate.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Delany,  for  appellant: 

The  court  will  not  decree  specific  perform- 
ance of  a  contract  for  the  purchase  of  realty 
where  the  title  of  the  vendor  is  doubtful. 

Adams  v.  ValeTitiney^  Fed.  Rep.  1;  Cooper 
V.  Denne,  4  Bro.  Ch.  80;  Fleming  v.  Bvrnham, 
100  N.  Y.  1;  Moore  v.  Williams,  115  N.  Y. 
586;  Aldrick  v.  Bailey,  28  N.  Y.  fi.  R.  671; 
Irving  v.  CampbeU.S  L.  R.  A.  620,  121  N.  Y. 
358;  Vought  v.  WiUiams,  8  L.  R.  A.  591,  120 
N.  Y.  258;  Abbott  v.  James,  111  N.' Y.  673; 
Sloper  V.  FXsh,  2  Ves.  &  B.  145;  Rogers  v. 
Waterhouse,  4  Drew.  329.  6  Week.  Rep.  828. 

The  title  offered  by  the  plaintiffs  is  doubtful. 

The  unborn  remaindermen  named  in  the  will 
of  Helen  L.  R.  Stewart  are  not  concluded  by 
the  judgment  establishing  the  alleged  lost  deed 
made  by  said  Helen  L.  R!  Stewart  to  the  plain- 
tiffs' intestate. 

A  purchaser  cannot  be  compelled  to  take 
title  founded  on  matter  of  fact  not  admitting 
of  satisfactory  proof  or  which  cannot  be  well 
proved. 

SMwr  V.  Shrtrer,  86  N.  Y.  585;  Smith  v. 
Death,  5  Madd.  871;  Loiues  v.  Lush,  14  Ves. 
Jr.  548;  ArgaU  v.  Raynor,  20  Hun,  267;  Flem- 
ing V.  Burnham,  supra. 

It  cannot  be  contended  that  any  afterborn 
grandchildren  could  be  concluded  on  the 
ground  of  privity  by  an  action  in  which  their 
parents  were  made  parties. 

The  judgment  cannot  bind  the  contingent 
interests  of  unborn  children. 

Monargve  v.  Monarqve,  80  N.  Y.  326,  and 
cases  cited;  Kilpatrick  v.  Barron,  125  N.  Y. 
768;  Hotalingv.  Marsh,  132  N.  Y.  29;  Harris 
V.  Slrodl,  132  N.  Y.  892;  Lofkman  v.  ReiUy,  95 
N.  Y.  64;  Moore  v.  Appleby,  86  Hun,  368,  af- 
firmed 108  N.  Y.  237. 

The  living  infant  remaindermen  who  were 
made  parties  are  not  forever  barred  from  ques- 
tioning the  title  rendered. 

Under  the  principle  in  the  case  of  Fleming 
V.  Burnham,  100  N.  Y.  1,  the  title  here  ten- 
dered does  not  meet  the  obligation  assumed  by 
a  vendor  under  an  ordinary  contract  of  sale  to 
tender  a  marketable  title  and  one  free  from 
reasonable  doubt. 

Kilpatrick  v.  Barron,  supra. 

The  failure  of  the  plaintiffs  to  tender  a  clear 
and  marketable  title  within  the  six  months 
"necified  constituted   such  a  breach  of    the 
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agreement  of  sale  as  justified  its  rescission  by 
the  defendant,  and  this  court  will  not  now  de- 
cree specific  performance. 

Tilley  v.  Thomtis,  L.  R.  3  Ch.  App.  61;  Do- 
minick  v.  Michael,  4  Sandf.  374;  Smith  v. 
^ells,  7  Paige,  22,  4  L.  ed.  43;  Baumann  v. 
Pinckvey,  il8  N.  Y.  604.  and  cases  cited ;. 
Nokes  V.  Kilmorey,  1  De  G.  &  S.  444;  jB^rr- 
nard  v.  Tjce,  97  Mass.  94;  Jones  v.  Bobbins,  29- 
Me.  851,  50  Am.  Dec.  593;  Ohio  Steel  Barb 
Fence  Co.  v..  ^a^tburn  db  M.  Mfg.  Co.  26  Fed. 
Rep.  702. 

The  plaintiffs  elected  to  consider  the  con- 
tract of  June  2,  1890,  as  broken  by  defendant's 
refusjll  to  take  the  title  tendered  on  November 
26,  1890,  and  they  cannot  now  assert  a  right  to- 
reconsider  that  election  for  their  own  benefit. 

Selleek  v.  TaUman,  87  N.  Y.  106. 

The  fact  that  defendant  remained  in  posses- 
sion of  the  premises  after  the  six  months  doe» 
not  affect  the  contract  nor  the  rights  of  the 
parties  thereto. 

Messrs.  Tillotson  ft  Kent,  for  respond- 
ents: 

The  undisputed  fact  that  defendant  remained 
and  still  is  in  possession  of  the  premises  in 
question  under  the  contracts  alleged  in  the- 
complaint  would  of  it«elf  constitute  a  waiver 
of  any  default  of  the  plaintiffs  in  nonperform- 
ance of  the  contract  within  the  time  specified 
therein. 

Tompkins  v.  Hyatt,  28  N.  Y.  847;  Stecenson 
V.  Maxwell,  2  N.  Y.  415;  Gale  v.  Nixon,  6 
Cow.  445;  Schifer  v.  Dietz,  83  N.  Y.  308.  See 
also  Arnold  v.  Green^  116  N.  Y.  572. 

In  an  action  brought  to  obtain  a  conveyance 
of  any  part  of  the  trust  property  sold  by  Mrs. 
Stewart  prior  to  her  decease,  the  trustee  and 
life  tenants  under  that  clause  of  her  will  repre- 
sent the  entire  estate  in  such  property,  and  are 
the  only  necessary  parties  defendant  to  such  an 
action. 

The  grandchildren  of  Mrs.  Stewart  have- 
simply  a  remainder  contingent  upon  their  sur- 
viving their  respective  parents,  and  also  con- 
tingent on  the  birth  of  other  children  subse- 
quent to  the  death  of  testatrit,  who  would 
share  with  them,  and  coupled  with  a  power  to 
enforce  the  trust  in  equity. 

Taggart  v.  Murray,  53  N.  Y.  233;  Dodge  v. 
Stevens,  105  N.  Y.  690. 

That  continent  remaindermen  were  ever 
necessary  parties  was  questioned  in  Mead  v. 
Mitchell,  17  N.  Y.  210,  72  Am.  Dec.  455. 

But  the  question  has  been  definitely  settled  \n 
this  court  in  two  recent  decisions. 

United  States  Trust  Co.  v.  Roche,  116  N.  Y. 
120;     Tmcnshe?id  v.  Frommer,  126  N.  Y.  446. 

N.  Y.  Code  Civ.  Proc..  $$  2345,  subdiv.  2, 
provides  that  an  action  may  be  maintained 
against  an  infant  directing  a  conveyance  of 
real  property. 

In  Breroort  v.  Grace,  53  N.  Y.  252,  the  court 
says:  "Doubts  were  expressed  in  some  of  the 
cases  whether  this  power  extended  to  those 
not  in  being,  who  might  thereafter  be  entitled 
to  some  estate  in  the  premises.  The  reasons 
upon  which  the  rule  is  based,  as  to  the  former 
[children  in  being],  apply  with  equal  force  as 
to  the  latter.  In  both  there  is  a  want  of  ca- 
pacity to  manage  and  preserve  the  property,  so 
as  to  protect  the  interest  of  those  who  are  or 
may  become  entitled  thereto,  and  hence  the 
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necessity  of   devolviDg   this  duty  upon  the 
sovereign." 

Mead  ▼.  Mitchell,  17  N.  Y.  210.  72  Am.  Dec. 
455;  Brawn  v.  Snell,  57  N.  Y.  299. 

In  Bowman  v.  Tollman,  27  How.  Pr.  272, 
the  court  says:  ^'Infants  unborn  are  not  seised, 
hence  courts  cannot  sell  their  interests,  because 
«uch  interests  do  not  exist.  They  can  sell  only 
interests  existing." 

If  a  life  estate  be  devised  to  one  with  re- 
mainder to  his  children  if  there  be  a  child  in 
bein^  at  the  death  of  the  testator  the  whole 
remainder  in  fee  simple  vests  in  such  child 
liable  to  be  partially  devested  by  the  coming  tn 
t*»e  of  other  children. 

Baker  v.  LoriUard,  4  N.  Y.  266;  Hayes, 
p.  29.  See  also  Ilannan  v.  Osborn,  4  Paige, 
S86,  8  L.  ed.  460. 

Id  such  a  case  the  child  in  being  or  com- 
ing into  being  and  taking  a  vested  remainder 
in  fee  subject  to  open  and  let  in  the  afterbom 
children  might  be  regarded  in  some  sense  as 
holding  the  legal  estate  not  only  for  its  own 
benefit,  but  as  trustee  of  afterborn  children. 

Moore  v.  Littel,  41  N.  Y.  66;  Jenkins  v. 
Tahey,  78  N.  Y.  355:  Dodge  v.  Stewns,  105  N. 
Y.  5^*5.  See  also  Livingston  v.  Greene,  62  N. 
Y.  118;  Smith  v.  Sc/wltz,  68  N.  Y.  42;  Sheri- 
dan v.  House,  4  Abb.  App.  Dec.  218;  Breroort 
V.  Bretoort,  70  N.  Y.  140. 

Earl*  Ch.  </.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  are  executors  under  the  will 
of  James  Kent,  deceased.    The  testator  de- 
vised all  his  property  to  his  executors,  as  trus- 
tees, in  trust  to  pay  the  net  income  thereof  to 
his  wife  during  her  life,  and  he  authorized  and 
•empowered  them  to  sell  any  of  his  real  estate. 
It  is  not  questioned  that  a  valid  trust  was  thus 
created;  that  the  legal  title  to  the  real  estate 
devised  was  vested  in  the  trustees;  and  that 
they  had  a  valid  power  of  sale.     In  April, 
lt*90,  in  the  exercise  of  the  power  of  sale,  they 
-entered  into  a  written  contract  with  the  de- 
fendant by  which  they  agreed  to  convey  to  it 
certain  real  estate,  of  which  they  claimed  their 
testator  was  seised  at  the  time  of  his  death, 
and  they  agreed  to  execute  to  it  an  executor's 
deed  on  the  2d  day  of  June  thereafter,  "con- 
taining the  usual  covenants,  and  assuring  to 
them  the  fee  simple  of  the  said  premises  free 
from  all  incumbrances."     At  the  time  and 
place  named  in  the  contract  it  was  ascertained 
that  the  testator  had  no  record  title  to  one  half 
of  the  land  contracted  to  be  sold,  and  no  deed 
to  him  for  that  half  could  be  found.    The  de- 
fendant, therefore,  refused  to  take  a  deed  of 
that  half  of  the  land,  but  took  a  deed  of  the 
other  half  and  paid  therefor;  and  then  another 
written  contract  was  made  between  the  parties 
by  which  the  plaintiffs,  for  the  consideration 
named,  should,  within  six  months  thereafter. 
convey  to  the  defendant  an  indefeasible  title  to 
the  one  half  of  the  land  mentioned.    The  plain- 
tiffs' testator  had  in  fact  purchased  that  half  of 
Helen  L.  R.  Stewart,  and  paid  for  it,  and 
taken  a  deed  thereof,  which  nad  not  been  re- 
corded, and  was  lost.     She  had  died  leaving  a 
will  in  which  she  devised  to  trustees  all  her 
real  estate,  to  be  by  them  divided  into  three 
equal  parts,  directing  them  to  pay  the  income 
of  one  part  to  each  of  her  three  children  dur- 
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Ing  the  lives  of  her  children  respectively,  and 
after  the  death  of  any  child  to  pay  over  and 
"divide  the  said  share  to  and  among  his  or  her 
children  then  surviving,  and  the  lawful  issue 
of  anv  such  child  or  children  who  may  have 
died  leaving  issue,  in  eoual  proportions,  per 
stirpes."    After  the  making  of  the  second  con- 
tract, the  plaintiffs  commenced  an  action  in 
which  they  made  defendants  the  trustees  under 
the  will  of  Mrs.  Stewart,  her  three  children 
and  only  heirs,  and  also  her  grandchildren  who 
were  infants,  alleging  in  their  complaint  that 
in  October,  1877,  Mrs.  Stewart  conveyed  the 
land  in  question  to  James  Kent  by  deed  prop- 
erly acknowledged;  that  at  that  time  Kent  paid 
to  her  substantially  all  the  purchase  price, 
and  went  into  the  possession  of  the  land,  and  re- 
mained in  possession  until    November,  1886, 
when  he  died  seised  and  possessed  of  the  land 
in  fee  simple  absolute.    They  then  alleged  the 
will  of  James  Kent;  the  death  of  Mrs.  Stew- 
art, and  her  will;  the  contract  of  sale  with  the 
defendant,  and  the  loss  of  the  deed  from  Mrs. 
Stewart  unrecorded,  and  the  fact  that  it  could 
not  be  found  after  diligent  search;  their  belief 
that  it  had  been  lost;  that  they  and  their  tes- 
tator had  been  in  possession  of  the  land  for 
twelve  years,  claiming  the  same  absolutelv  in 
fee,  and  that  owiug  to  the  loss  of  the  deed  there 
is  a  cloud  on  the  title  to  the  land,  and  that 
thus  the  defendants  have  on  the  record  an  un- 
just claim  to  the  same;  and  they  prayed  Judg- 
ment that  the  defendants  in  that  action  execute 
and  deliver  to  them  a  good  and  sufficient  deed, 
so  as  to  vest  and  confirm  the  title  to  the  land 
absolutely  in  them  as  the  representatives  of  the 
estate  of  Kent,  and  for  such  other  and  further 
relief  as  the  court  should  deem  proper.    The 
defendants  were  all  adults  but  the  grandchil- 
dren, and  for  them  a  special  guardian  was  ap- 
pointed.   The  adults  answered  the  complaint, 
admitting  the  allegations  thereof,  and  the  in- 
fants, by  their  guardian,  answered  the  com- 
plaint by  putting  in  issue  the  allegations  there- 
of.   The  action  was  brought  to  trial,  and  the 
facts  alleged  in  the  complaint  were  established 
and  found,  and  judgment  was  given  to  the 
plaintiffs,  pursuant  to  the  prayer  of  the  com- 
plaint.    In  compliance  with  the  judgment,  the 
adult  defendants  in  their  own  names,  and  the 
infant  defendants  by  their  special  guardian, 
executed  a  deed  of  the  land  to  these  plaintiffs, 
and  all  the  devisees  and  heirs-at-law  of  James 
Kent,  deceased.     The  parties  of  the  second 
part  in  that  deed  then  united  in  executing  a 
deed  of  the  Und  to  the  defendant,  and  it  re- 
fused to  accept  the  same  when  tendered  to  it  by 
the  plaintiffs,  on  the  ground  that  the  title 
tendered  was  still  defective. 

Under  the  will  of  Mrs.  Stewart,  her  grand- 
children took  vested  remainders  in  the  shares 
of  their  parents,  liable,  however,  to  open  and 
let  in  after-born  grandchildren.  Thus  the 
trustees,  children,  and  living  grandchildren 
represented  the  entire  estate  of  Mrs.  Stewart, 
subject,  however,  to  the  contingency  that  there 
might  be  after- bom  grandchildren;  and  it  was 
upon  this  contingency  that  the  defendant 
based  its  objection  to  the  title  tendered  to  it, 
the  claim  being  that  after-born  grandchildren 
would  not  be  concluded  by  the  judgment 
which  had  been  rendered,  and  that  their  rights 
would  not  be  affected  by  the  deed  given  in 
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pursuaDee  of  that  judgment.  The  sole  ques- 
tion for  our  determination  is  whether  that 
claim  is  well  founded.  There  is  no  doubt  that 
if  the  defendants,  in  the  action  brought  by 
these  plaintiffs  a^inst  Mrs.  Stewart's  execu- 
tors, children,  and  grandchildren,  represented 
the  whole  title  to  her  real  estate,  then  the  ac- 
tion was  proper,  and  the  conveyance  given  in 
pursuance  of  the  judfirment  would  carry  a 
good  title  to  the  derendant.  The  deed  from 
Airs.  Stewart  by  some  accident  had  been  lost 
after  James  Kent  had  paid  for  the  land,  and 
had  been  in  possession  of  the  same  for  many 
years  claiming  title  thereto,  and,  on  account  of 
Ihe  loss,  his  executors  could  not  make  a  good 
record  title  to  the  land  in  pursuance  of  their 
contract  with  the  defendant.  Under  such  cir- 
cumstances, there  can  be  no  question  that  a 
court  of  equity  had  power  and  jurisdiction  to 
relieve  the  persons  who  represented  the  grantee, 
and  who  in  fact  had  title  to  this  land,  irom  the 
dilemma  in  which  they  were  placed  by  the 
loss  of  the  deed,  by  compelling  Mrs.  Stewart, 
if  living,  and  after  her  death  those  who  repre- 
sent her  title,  to  execute  another  deed.  A 
purchaser  under  a  valid  contract  of  purchase, 
who  has  performed  the  contract  on  his  part, 
and  is  entitled  to  a  deed  from  his  vendor,  can 
compel  specific  performance  of  his  contract  by 
the  delivery  of  the  deed  to  him  in  pursuance 
thereof;  and  that  can  be  done  in  the  exercise 
of  the  jurisdiction  of  a  court  of  equity  to  com- 
pel the  specific  performance  of  contracts, 
but  where  the 'contract  has  been  performed, 
and  the  deed  given,  which  the  purchaser  by 
some  accident  or  misfortune  has  lost,  so  that 
he  has  no  record  title  to  the  land  which  was 
conveyed  to  him,  it  is  well -settled  that  a  court 
of  equity  will  compel  the  vendor  to  execute 
another  deed  so  as  to  clothe  the  purchaser  with 
the  record  title;  and  an  action  for  that  purpose 
is  not  dependent  upon  any  provisions  of  the 
Code  contained  in  sections  1638.  1650.  and 
2345,  to  which  our  attention  has  been  called. 
It  haB  its  sanction  in  the  general  jurisdiction 
of  a  court  of  equity.  Under  such  circum- 
stances, it  would  be  mequitable  for  the  vendor 
to  retain  the  record  title,  and  to  refuse  to  ex- 
ecute a  new  deed,  and  the  purchaser  can  be  re- 
lieved only  by  the  execution  of  a  new  deed. 
Sugd.  Vend.  chap.  2,  g  4,  subd.  15;  Adams, 
Eq.  166,  887;  Wiflard,  Equity  Jurisp.  52,  801; 
(■ummings  v.  Goe,  10  Cal.  529.  Therefore  the 
judgment  against  the  trustees  and  heirs  of  Mrs. 
Stewart  was  in  a  proper  action,  and  proper  in 
form,  and  the  question  is  whether  it  will  bind 
the  after-born  mndchildren,  if  any,  of  Mrs. 
Stewart.     We  Uiink  it  will. 

The  trustees,  children,  and  grandchildren  of 
Mrs.  Stewart  could  not  cut  off  or  affect  the 
title  in  the  land  of  unborn  grandchildren  by 
any  conveyance  in  pats.  Rev.  Stat.  pt.  2, 
chap.  1,  title  2,  art.  1.  By  such  a  conveyance 
they  could  convey  no  greater  title  than  they 
had.  The  effect  of  such  a  conveyance  was 
under  consideration  in  Ktlpatriek  v.  Barron, 
125  N.  Y.  751,  and  Barris  v.  Strodl,  182  N. 
Y.  392.  If  the  title  to  this  land  had  actually 
been  devolved  under  the  will  of  Mrs.  Stewart, 
and  an  action  was  brought  to  partition  it,  or  to 
foreclose  a  mortgage  upon  it,  or  in  some  other 
way  to  change  or  extinguish  the  title,  it  would 
be  the  duty  of  the  court  to  protect  the  rights 
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of  unborn  grandchildren  by  setting  apart  land 
or  the  proceeds  of  the  land  to  represent  in 
some  form  their  interests.  Cheesman  v.  Thome, 
1  Edw.  Ch.  629,  6  L.  ed.  271;  Mead  v.  Mitchell, 
17  N.  Y.  210,  72  Am.  Dec.  455;  Brevoort  v. 
Orace,  58  N.  Y.  245;  Monarqne  v.  Monargue, 
80  N.  Y.  320.  Where  an  estate  is  vested  in 
persons  living  subject  only  to  the  contingency 
that  persons  may  be  born  who  will  have  an 
interest  therein,  the  living  owners  of  the  estate 
for  all  purposes  of  any  litigation  in  reference 
thereto,  and  affecting  the  jurisdiction  of  the 
courts  to  deal  with  the  same,  represent  the 
whole  estate,  and  stand,  not  only  for  them- 
selves, but  also  for  the  persons  unt>om.  Thisi 
is  a  rule  of  convenience,  and  almost  of  neces- 
sity. The  rights  of  persons  unborn  are  suffi- 
ciently cared  for  if,  when  the  estate  shall  be 
sold  under  a  regular  and  valid  judgment,  its 
proceeds  take  its  place  and  are  secur^  in  some 
way  for  such  persons.  Calvert,  Parties  to 
Suits  in  Eq.  48;  Mitf.  PI.  173;  2  Spenoe,  Eq. 
Jur.  707;  1  Smith,  Ch.  Pr.  92;  Story,  Eq.  PI. 
§§  144.  148;  WHUy.  Shade,  6  Ves.  Jr.  498; 
Gaskell  v.  OaskeU,  6  Sim.  648;  Nodine  v. 
Greenfield,  7  Paige,  544.  4  L.  ed.  267. 

But  here  this  land  did  not  pass  under  the 
will  of  Mrs.  Stewart.  All  that  these  plaintiffs 
asked  in  their  suit  against  the  trustees,  chil- 
dren, and  grandchildren  of  Mrs.  Stewart  waia 
a  judgment  confirming  the  title  to  the  land 
which  she  had  conveyed  to  Mr.  Kent.  The 
living  parties  defendant  in  that  action  were  all 
opposed  in  interest  to  the  plaintiffs,  and  the 
grandchildren  belonged  to  and  represented  the 
class  to  which  the  unborn  persons  would  be- 
long. In  such  a  case  it  is  safe  to  permit  the 
living  to  represent  the  unborn,  and  the  unborn 
must  be  bound  by  the  judgment  confirming 
,the  title.  There  is  no  occasion  for  the  court 
to  make  provision  in  the  judgment  for  the  per- 
sons not  in  esse,  as  [they,  by  the  adjudication 
of  the  court,  never  could  have  any  mterest  in 
the  land.  The  general  rule  that  no  person 
shall  be  bound  by  an  adjudication  in  an  action 
to  which  he  is  in  no  way  a  party  has  some  ex- 
ceptions, and  does  not  inexorably  apply  to  a 
case  where  at  the  time  of  the  adjudicatioh 
persons  are  not  in  esse  who  may  be  affected 
thereby.  In  Monarqtie  v.  Monarque,  supra, 
the  parties  had  a  vested  title  to  the  land  sought 
to  be  partitioned,  subject,  however,  to  open 
and  let  in  after-born  children.  But  no  notice 
was  taken  of  such  after-born  children  in  the 
judgment,  and  no  provision  whatever  was 
made  for  them,  and  hence  it  was  decided  that 
a  good  title  could  not  be  given  to  a  purchaser 
under  the  sale  made  in  pursuance  of  the  judg- 
ment. It  was  held,  in  harmony  with  what  I 
have  herein  stated,  that  a  judgment  and  sale  in 
partition  only  concludes  contingent  interests  of 
persons  not  m  being  when  the  judgment  pro- 
vides for  and  protects  such  interests  by  substi- 
tuting the  fund  derived  from  the  sale  of  the 
land  m  place  of  it,  and  preserving  the  fund  to 
the  extent  necessary  to  satisfy  such  interests. 
In  that  case  there  had  been  an  action  for  the 
construction  of  the  will  by  which  the  land  was 
devolved,  and  to  that  action  all  the  persons  liv- 
ing who  were  interested  were  made  parties, 
and  it  was  there  decided  that  the  provisions  of 
the  will  giving  interests  to  persons  unborn 
were  involved,  and  it  was  held  in  this  court 
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that  that  adjudication  could  Dot  conclude  or 
affect  the  persons  not  in  ewe,  for  the  reason 
that  the  action  was  not  a  proper  one  for  the 
construction  of  the  will;  that  the  court  took 
jurisdiction  of  the  action  only  by  consent; 
and  that,  therefore,  its  adjudication  bound 
only  those  who  consented,  and  could  not  bind 
persons  not  in  being.  That  case  did  not  deter- 
mine that,  in  a  proper  action  for  the  construc- 
tion of  a  will,  persons  not  in  esie  could  in  no 
case  be  concluded  by  the  judgment  rendered 
therein.  That  they  could  be  concluded  I  have 
no  doubt,  if  the  parties  to  the  action  properly 
brought  were  vested  with  the  whole  title,  sub- 
ject merely  to  the  contingency  that  it  might 
open  and  let  in  persons  thereafter  to  be  born. 
Tlie  adjudication  in  such  a  case,  as  well  as 
that  in  the  case  brought  by  these  plaintiffs 
against  the  trustees,  children,  and  grandchil- 
dren of  Mrs.  Stewart,  is  in  the  nature  of  an 
adjudication  in^rem,  and  binds  everybody. 
Therefore  the  title  tendered  to  the  defendont 
was  good,  and  so  free  from  any  reasonable 
doubt  that  it  should  be  compelled  to  perform 
its  contract  and  take  the  title. 

It  is  also  objected,  on  behalf  of  the  defend- 
ant, that  the  plaintiffs  were  not  ready  and 


able  to  give  a  proper  deed  to  it  at  the  time 
stipulated  in  the  second  contract,  to  wit,  with- 
in six  months  fpom  the  date  of  that  contract. 
After  the  making  of  that  contract,  as  the 
learned  court  found,  the  parties  made  a  verbal 
agreement  by  which  the  defendant  was  to  take 
posse&sion  or  the  land,  and  use,  occupy,  and 
enjoy  the  same  until  such  time  as  the  record 
title  of  the  plaintiffs  could  be  perfected,  pay- 
ing as  rent  therefor  interest  at  the  rale  of  5 
per  cent  on  the  purchase  price.  Under  that 
agreement  the  defendant  took  possession  of 
the  land,  and  has  continued  in  possession 
therepf ,  never  having  offered  to  surrender  the 
same.  These  facts,  found  by  the  trial  court, 
have  support  in  the  evidence,  and  we  must 
take  them  as  established  and  true,  and  they 
constitute  in  law  a  waiver  of  performance  of 
the  contract  on  plaintiffs'  part  at  the  time 
stipulated.  The  defendant  could  not  retain 
possession  of  the  land  under  the  agreement, 
and  at  the  same  time  repudiate  the  agreement, 
and  refuse  to  take  a  deed  tendered  in  pursu- 
ance thereof. 

Our  conclusion  [is  that  the  judgment  s/iottld 
be  aJjUrmed,  with  casts. 

All  concur,  except  Andrews,  J.,  absent. 


MICHIGAN  SUPREME  COURT. 


Timothy  MAHONEY,  Plff.  in  Err., 

r. 

DETROIT  STREET  R.  CO. 


(. 


Mich.. 


.) 


A  pannrngfir  who  fkUfl  to  msk  or  obtain 
anjr  written  transfer  or  other  evidence 
of  his  right  to  ride  in  a  street-car  which  he 
enters  after  leavlnir  one  in  which  he  has  paid 
fare  may  be  lawfully  ejected  if  he  refuses  to  pay 
fare  therein  and  the  conductor  is  not  obliflred  to 
take  the  paasenger^s  statement  as  evidence  of 
his  riffbt  to  ride. 

(December  2, 180S.) 

ERROR  r:to  the  Circuit  Courtl  for  Wayne 
County  to  review|a  judgment  allowing 
plaintiff  only  nominal  damages  in  an  action 
brought  to  recover  damans  for  an  alleged 
wrongful  ejection  of  plaintiff  from  defendant's 
cars.    Affirmed. 

The  factsfare  stated  in  the  opinion. 

Mr.  Jan&es  B^  Pounds  for  plaintiff  in 
error: 

Upon  plaintiff  resting  his  case,  the  defend- 
ant by  its  counsel  moved  for  a  directed  verdict 
in  his  favor,  on  the  ground  that  the  conductor 
of  the  first  car  of  the  defendant  had  no  power 
to  allow  plaintiff  to  get  off  his  car  and  pledge 
the  defendant  to  carry  plaintiff  further. 


Hufftn-d  V.  Orand  Rapids  dt  I.  R,  Co.,  64 
Mich.  681 ,  is  an  authority  to  the  contrary  and 
holding  that  the  record  in  this  case  presented 
a  question  for  a  jury  to  be  determined  as  an 
inquest  of  damages. 

See  also  Hamilton  v.  Third  Are.  R.  Co.  53 
N.  Y.  25. 

Mr,  John  C.  Donnelly,  with  Mr,  Sid- 
ney T,  Miller,  for  defendant  in  error: 

ConcediDg  for  the  purposes  of  the  argument 
that  a  technical  trespass  and  right  of  action  e.x- 
isted,  the  circuit  judge  in  his  charge  to  the 
jury  was  clearly  right. 

Chandler  v.  Ailisofi,  10  Mich.  460;  Allien 
V.  Chandler,  11  Mich.  542. 

A  passenger  who  has  no  ticket  or  other 
token  showing  him  to  be  entitled  to  a  ride  may 
be  ejected  by  a  carrier,  and  cannot  recover 
damages  for  the  ejection. 

Peahody  v.  Oregon  R.  d  Nav.  Co.  21  Or.  121; 
MacKay  v.  Ohio  River  R.  Co.  9  L.  R.  A.  132, 
34  W.  Va.  65;  Hall  v.  Memphis  dt  C.  R.  Co.  15 
Fed.  Rep.  57;  Bradshawv.  South  Boston  R.  Co. 
185  Mass.  408,  46  Am.  Rep.  481;  Pine  v.  St. 
Paul  City  R.  Co.  (Minn.)  16  L.  R.  A.  347. 

This  is  so,  although  the  passenger  claims 
that  he  has  given  his  ticket  up  or  paid  fare  to 
another  conductor,  as  "conductors  of  street-cars 
cannot  be  required  to  take  the  mere  word  of 
a  pas.senger  that  he  is  entitled  to  be  carried  by 
reason  oif  having  paid  his  fare  to  the  conduct- 
or of  another  car. " 


Note.— For  cases  as  to  street  railway  transfers, 
see  HeflTron  v.  Detroit  City  IL  Ck>.  (Mich.)  16  L.  K. 
A.  345;  Pine  v.  St.  Paul  City  R.  Co.  (Minn.)  16  L.  R. 
A.  347. 

For  the  rule  of  pasBengrer  travel,  here  applied  to 
street  railways,  that  a  pessensrer^s  rifrht  to  ride  as 
between  blm  and  the  conductor  must  be  deter- 
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mined  by  the  face  of  his  ticlcet,  see  Poulln  v.  Cana- 
dian Pao.  R.  Co.  17  L.  R.  'A.  800:  MacKay  v.  Ohio 
River  R.  Co.  0  L.  R.  A.  183B,  and  noU,  34  W.  Va.  85; 
Peabody  v.  Oregon  R.  ft  Nav.  Co.  12  L.  R,  A.  8»l, 
and  note,  21  Or.  121;  Kansas  City,  M.  &  a  R.  Co.  v. 
Rlley,  18  L.  K.  A.  38,  68  Mias.  765. 


^m 


Michigan  Supreme  Court. 


Dec, 


Bradshaw  v.  South  Boston  R,  Co.  mpra; 
Frederick  ▼.  Marquette,  H,  <fe  0,  R.  Co.  37 
Mich.  342,  26  Am.  Rep.  631. 

The  plaintiff  frequently  rode  in  street-cars 
in  Detroit  and  knew  their  customs;  knowing 
their  customs  and  being  asked  by  the  conduct- 
or for  an  additional  fare,  it  was  his  duty  as  a 
citizen  of  Detroit,  and  therefore  interested  in 
its  good  government,  not  to  make  trouble,  but 
to  pay  the  additional  fare  and  ask  the  company 
for  it  afterward. 

Hall  V.  Memphis  &  C.  R.  Co,  and  Peahody 
V.  Oregon  R.  ck  Nav.  Co.  supra.  See  also 
JShelton  V.  Lake  Shore  eft  M.  S.  R.  Co.  29  Ohio 
fit.  214, 

Orajit,  c/.,  delivered  the  opinion  of  the 
court: 

Plaintiff  entered  one  of  defendant's  cars  on 
Michigan  avenue,  going  west,  intending  to  go 
to  Thirty-Third  street.  He  paid  his  fare,  five 
•cents,  to  the  conductor.  The  car  he  took  did 
not  go  to  Thirty-Third  street,  but  stopped  at 
defendant's  bams,  near  the  railroad  crossing. 
This  was  near  the  city  limits,  and  it  appears 
that  only  certain  cars  went  the  entire  distance. 
L^pon  the  stoppage  of  the  car  the  driver  un- 
hitched his  horses,  and  was  driving  them  to 
the  opposite  end,  when  plaintiff,  perceiving 
this,  said  to  the  conductor  that  he  desired  to 
go  further.  To  this  the  conductor  replied, 
*'You  can  go  back  in  this  car,  and  take  the 
next  car  up,  or  ^t  off  here,  and  take  the  next 
car  up."  Plaintiff  decided  to  get  off  there.  A 
oar  soon  came  from  the  barns,  and  started 
westward.  Some  employ^  of  the  road  asked 
him  if  he  was  goins  on  that  car,  meaning  evi- 
dently to  ask  whether  he  intended  to  return 
to  the  city  on  the  same  car.  The  terminus  of 
the  road  was  but  a  short  distance  from  the 
barns,  and  plaintiff's  destination  was  only  five 
blocks  from  where  he  alighted  from  the  first 
car.  Plaintiff  replied,  "No;"  that  he  had 
come  up  on  another  car.  He  was  then  in- 
formed that  he  would  have  to  pay.  This  he 
declined  to  do.  Meanwhile  the  car  had  gone 
about  two  blocks.  He  was  then  told  that  he 
must  pay  or  get  off.  One  of  plaintiff's  em- 
ployes then  approached  him,  took  him  by  the 
lapel  of  his  coat,  and  thereupon  he  alighted 
from  the  car.  No  force  was  in  fact  used 
other  than  this,  and  plaintiff  claims  no  injury 
except  to  his  feelings.  Plaintiff  did  not  ask 
for  a  "  change  off"  from  the  first  conductor, 
nor  did  the  conductor  offer  him  one.  Plain- 
tiff brought  an  action  of  tort  to  recover  for  his 
alleged  unlawful  and  forcible  ejection  from 
the  car.  The  learned  court  sustained  his  right 
of  recovery,  and  directed  a  verdict  for  nomi- 
nal damages,  holding  that  it  was  the  plaintiff's 
duty  to  pay  his  fare,  and  save  any  injury  to 
his  ifeelings. 

It  is  insisted  by  the  plaintiff  that  he  had  a 
valid  contract  for  carriage  from  the  point 
where  he  took  the  car  to  'Thirtv-Third  street, 
and  that  his  ejectment  from  the  car  was  there- 
fore unlawful  and  tortious.  If  it  be  granted 
that  he  had  such  a  contract,  still  he  nad  no 
evidence  of  it  except  his  own  statement,  and 
the  question  is.  What  was  his  duty  under  the 
circumstances?  If  the  conductor  were  under 
legal  obligation  to  accept  his  statement  that  he 
had  such  a  contract,  then  his  removal  was  un- 
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lawful;  otherwise  it  was  not.  Counsel  has 
cited  no  authority,  nor  have  I  found  one, 
which  holds  that  a  stranger  may  enter  the  car 
of  either  a  railway  or  street-car  company 
without  any  evidence  that  he  has  paid  his  fare, 
and  secure  passage,  by  his  own  statement  to 
the  conductor  that  he  has  previously  paid  it  to 
some  other  authorized  agent.  It  is  the  duty 
of  the  passenger  to  secure  evidence  of  suc^ 
payment,  or  to  pay  when  his  fare  is  demanded. 
The  business  of  such  companies  cannot  be 
carried  on  upon  any  other  basis.  This  certain- 
ly is  common  sense  and  experience.  Plaintiff's 
counsel  cites  the  following  authorities  in  sup- 
port of  his  position:  Ht^ord  v.  Grand  Rap- 
ids d  1.  R.  Co.  64  Mich.  631;  Hamilton  v. 
Third  Aw.  R.  Co.  53  N.  T.  26;  Oaraien  v. 
Northern  Pac.  R.  Co.  44  Minn.  454,  »  L.  R,  A. 
688;  PenTisyltania  Co.  v.  Bray.  125  Ind.  230; 
Lake  Brie  cfc  W.  R.  Co.  v.  Fix.  88  Ind.  884. 45 
Am.  Rep.  464;  Toledo,  W.  df  W.  R.  Co.  v.  Mc- 
Donough,  53  Ind.  289;  Palmer  v.  Cliarlotte,  C. 
eft  A.  R.  Co.  8  8.  C.  680;  Burnham  v.  Grand 
Trunk  R.  Co.  63  Me.  298,  18  Am.  Rep.  220; 
Eddy  V.  Rider,  79  Tex.  67;  Erie  R.  Co.  v. 
Winter,  143  U.  S.  60,  36  L.  ed.  71.  An  ex- 
amination of  these  cases  shows  that  in  all 
except  Hamilton  v.  Third  Ave.  R.  Co.  the 
plaintiff  had  procured  and  showed  to  the  con- 
ductors either  tickets  or  stop-over  checks, 
showing  that  they  had  paid  their  fare,  and  the 
disputes  arose  over  the  right  to  ride  upon  such 
checks  or  tickets.  It  is  unnecessary  to  review 
these  authorities.  In  Hamilton  v.  TTiird  Ave, 
R.  Co.  the  plaintiff  was  transferred  from  one 
car  to  another  by  the  conductor,  the  first  car. 
for  some  reason,  not  going  through  to  the  pas- 
senger's destination.  It  does  not  appear  just 
how  the  transfer  was  made,  but  it  is  quite  ap- 
parent that  when  the  cars  were  near  together 
the  transfer  of  passengers  was  made,  and  the 
dispute  was  whether  plaintiff  was  one  of  the 
passengers  so  transferred.  In  that  case  no 
evidence  of  transfer  was  required  except  the 
knowledge  of  the  second  conductor,  whose 
duty  it  was  to  see  and  know  who  were  so 
transferred.  Under  those  circumstances,  the 
passenger  had  the  undoubted  right  to  insist 
upon  his  passage  without  further  payment.  If 
plaintiff  had  purchased  a  ** change  off"  or 
transfer,  and  lost  it,  or  if  he  had  purchased  a 
ticket  anil  lost  it,  or  if  either  had  been  acci- 
dentally destroyed,  it  would  be  absurd  to  hold 
that  he  was  entitled  to  a  ride  upon  stating  to 
the  conductor  that  he  had  such  transfer  or 
ticket,  but  had  lost  it,  or  that  it  was  accident- 
ally destroyed.  It  is  apparent  that  in  the  pres- 
ent case  plaintiff  possessed  no  other  or  differ- 
ent right  from  that  which  he  would  have 
possessed  had  he  procured  evidence  of  pav- 
ment  which  had  been  lost  or  destroyed.  In 
the  one  case  his  contract  to  ride  would  be 
complete,  but  the  only  written  evidence  he  had 
would  be  lost;  while  in  the  other  his  contract 
might  be  equally  good,  but  he  had  neither 
asked  nor  obtained  any  evidence  thereof,  to 
show  to  the  conductor  in  charge  of  the  other 
car  or  train,  which  must  serve  as  a  voucher  in 
bis  settlement  with  the  company.  It  is  a  novel 
doctrine  that  one  may  compel  the  agent  of 
another  to  accept  without  question,  and  with- 
out opportunity  to  investigate,  his  vertMil 
statement  that  he  has  a  contract  with  his  prin- 
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cipal,  and  especially  where  frequent  frauds! 
upon  the  principal  must  inevitably  result  as 
the  consequence  of  such  a  doctrine.  It  was 
the  plaintiff's  reasonable  and  clear  duty  to  pay 
bis  fare,  and  seek  redress  from  the  defendant 
for  a  violation  of  his  contract. 

In  the  case  of  Frederick  v.  Marquette,  H,  <fe 
O,  H.  Co.,  37  Mich.  342,  26  Am.  Rep.  531,  Jus- 
tice Marston  said:  "There  is  but  one  rule 
which  can  safely  be  tolerated  with  any  decent 
reganJ  to  the  rights  of  railroad  companies  and 
passengers  generally.  As  between  the  con- 
ductor and  passen^r,  and  the  right  of  the  lat- 
ter to  travel,  the  ticket  produced  must  be  con- 
clusive evidence,  and  he  must  produce  it  when 
called  upon,  as  the  evidence  of  his  right  to  the 
seat  he  claims." 

In  H'^ord  v.  Grand  Eapids  db  l.R.  Go. ,  supra, 
plain tin!^  paid  his  fare.  The  language  of  the 
<x>urt  in  that  case,  that ' '  it  was  the  duty  of  the 
conductor  to  accept  the  statement  of  the  plain- 
tiff until  he  found  out  that  it  was  not  true," 
must  be  held  to  apply  to  the  circumstances  of 
that  case,  where  the  plaintiff  had  a  ticket. 
That  statement  would  be  most  unreasonable 
in  the  case  of  one  having  no  ticket.  Several 
authorities  in  support  of  the  rule  above 
■Stated  will  be  found  cited  in  Frederick  v.  Mar- 
quette, R,  <fc  0.  R.  Co.  The  rule,  and  the  rea- 
son therefor,  are  very  ably  stated  in  Bradshaw 
V.  8(niUt,  Boston  R.  Co.,  135  Mass.  407.  46  Am. 
Rep.  481,  and  are  also  supported  by  the  fol- 
lowing cases:  Torton  v.  Milwaukee,  L.  S.  & 
W.  R.  Co.  54  Wis.  234,  41  Am.  Rep.  28,  and 
authorities  there  cited;  Peabody  v.  Oregon  R, 
iSb'Nav.  Co.  21  Or.  121;  MacKay  v.  Ohio  River 
R.  Co.  84  W.  Va.  65,  9  L.  R.  A.  132. 

Inasmuch  as  the  court  should  have  directed 
-a  verdict  for  the  defendant,  it  is  unnecessary 
to  discuss  the  question  of  damages. 

Judgment  amrmed. 

The  other  Justices  concurred. 


PEOPLE  of  the  State  of  Michigan,  to  Use  of 
Joseph  W.  CHADDOCK  et  al.,  Plffs. 

in  Err., 

Robert  D.  BARRY  et  al. 


( 


Mich. 


1.  The  day  of  service  maylbe  excluded 
and  the  return  day  included  (in.  comput- 
InfiT  the  six  days  l)ef  ore  the  time  of  appearance 
required  by  How.  Stat.,  9  6827,  for  the  service  of 
a  summons. 

JB.  A  Justice's  Judfirment  is  notlopon  to 
collateral  attack  because  his  docket  does 
not  affirmatively  show  that  he  waited  one  hour 
on  an  adjourned  day  for  defendant  to  appear.    » 

(December  2, 1892.) 

ERROR  to  the  Circuit  Court  for  Missaukee 
County  to  review  a  judgment  in .  favor  of 


defendants  in  an  action  brought  upon  a 
sheriff's  bond  to  recover  the  amount  which 
plaintiffs  were  alleged  to  have  been  damaged 
by  reason  of  the  failure  of  the  sheriff  to  prop- 
erly execute  certain  process.     Reversed. 

Joseph  W.  Chaddock  and  Hiram  A.  DeLano 
commenced  a  suit  against  John  H.  Eppinkand 
William  Eohlman,  before  a  justice  of  the 
peace.  Thejr  recovered  a  judgment  a  tran- 
script of  which  was  duly  filed  in  the  office  of 
the  clerk  of  the  circuit  court.  They  thereupon 
issued  an  execution  which  was  delivered  to  a 
depnty  sheriff  and  returned  unsatisfied.  Plain- 
tiffs then  brought  suit  upon  the  sheriff's  bond 
claiming  that  during  the  life  of  the  execution 
defendant  Eppink  had  property,  both  real  and 
personal,  in  the  county  which  could  have  been 
applied  in  satisfaction  of  the  execution.  The 
sheriff  defended  on  the  ground  that  the  jus- 
tice's judgment  was  void  for  the  reasons  stated 
in  the  opinion. 

Mr.  Philip  Padg^ham,  for  plaintiffs  in 
error: 

Under  S.  Laws  1840,  p.  58,  where  a  writ  of 
attachment  was  to  be  served  '*  three  days  at 
least  before  the  return  day  thereof,"  it  was 
held  that  three  full  days  were  meant.  But 
this  was  on  the  authority  of  Mich.  Rev.  Stat. 
1838,  part  1,  title  1,  chap.  1,  §3.  subd.  2. 

Bousrnan  v.  CMallej/,  1  Dougl.  450. 

Under  Com  p.  Laws,  §  4997,  where  a  sum- 
mons was  required  to  be  served  "  at  least  two 
days  before  the  return  day  thereof"  the  return 
day  was  excluded. 

Sallee  v.  Ireland,  9  Mich.  154. 

Under  the  charter  of  the  city  of  Grand  Rap- 
ids (Laws  1871,  vol.  2,  p.  383,  title  6.  §  8,) 
which  provided  that  notice  to  open  a  street  was 
to  be  served  and  return  to  be  made  '*  at  least 
six  days  before  the  day  appointed  in  said  reso- 
lutions for  the  hearing  of  said  petition,"  it  was 
held  there  must  be  six  "clear  days." 

Re  Powers,  29  Mich.  504. 

Under  Laws  1875,  p.  92,  ^  1253,  notice  of 
meeting  to  determine  on  the  necessity  of  a 
highway  was  to  be  served  **  at  least  ten  days 
before  the  time  of  said  meeting."  Held,  that 
required  ten  full  da  vs. 

People  V.  Clay  Pvop.  Highway  Comrs.  38 
Mich.  247;  Coquardv.  Boehmer,  81  Mich.  445; 
Cox  V.  Hartford  Highway  Comrs.  83  Mich.  198. 

Under  Mich.  Act  140  of  Laws  of  1875,  a  drain 
commissioner  was  to  serve  notice  of  examina- 
tion of  application  "at  least  five  days  before 
the  day  appointed  as  aforesaid."  Held,  6ve 
clear  days  were  required. 

Laney.  Burnap  Drain  Comrs.  89  Mich.  786; 
Taylor  v.  Burnap  Brain  Comrs.  Id.  739. 

Where  notice  of  condemnation  proceedings 
were  required  to  be  published,  the  first  publi- 
cation to  be  "  at  1  east  thirty  days  before  the 
time  fixed  for  the  application,"  it  was  held.that 
last  day  was  excluded,  as  the  settled  rule  in 
condemnation  proceedings. 

Rifenburg  v.  Muskegon,  88  Mich.  279. 

Under  How.  Stat..  §  6840,— writ  of  attach- 
ment to  be  served  "  at  least  six  days  before  the 


NoTC—For  the  general  rules  asj  to  computation 
•of  time,  see  notes  to  Seward  v.  Hayden  iMass.)  5  L.  R. 
A.  841;  Pearce  v.  Denver  (Colo.)  6  L.  R.  A.  541;  Kuhn 
V.  Brownfleld  (W.  Va.)  11  L.  R.  A.  TOO;  Merritt  v. 
Mora  (Pa.)  11  L.  R.  A.  TZi;  also  the  case  of  State  v. 
Mounts  (W.  Va.)  15  L.  R.  A.  248. 


For  computation  when  last  day  falls  on  Sunday, 
see  Brown  v.  Valles,  14  L.  R.  A.  120,  and  note^  16 
Colo.  4flS.  also  Hirshfield  v.  Ft  Worth  Nat.  Ban  k, 
15  L.  R.  A.  689,  88  Tex.  462. 

As  to  what  constitutes  a  legrislative  day,  see 
I  White  V.  Hinton  (Wyo.)  17  L.  R.  A.  86. 
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return  thereof,"— it  was  held  in  the  following 
cases  that  the  last  day  was  included : 

Withington  v.  Southworth,  26  Mich.  381; 
Town  V.  Tabor,  84  Mich.  262;  Broion  v.  Will- 
iams, 89  Mich.  755;  Hubbell  v.  Rhine&mith,  85 
Mich.  30. 

But  in  WhiU  v.  Prior,  88  Mich.  647,  it  was 
held  that  the  last  day  should  be  excluded. 

Under  How.  Stat.,  §  6827,  the  section  in- 
volved in  this  case,  it  has  been  held  that  the 
last  day  Is  excluded. 

ImbeUe  v.  Iron  Cliffs  Co.  57  Mich.  120.  See 
also  Everts  v.  Msk,  44  Mich.  516. 

Under  Comp.  Laws  1857,  §  4245,  which 
provided  that  notice  of  an  application  be  served 
"  at  least  ten  days  before  the  making  of  such 
application,"  it  was  held  that  last  day  was 
included. 

Arnolds.  Nye,  23  Mich.  286;  Ekiton  v.  Peck, 
26  Mich.  57;  and  the  reasoning  in  Warren  v. 
^Me,  28  Mich.  1,  9  Am.  Rep.  70. 

The  only  possible^way  to  reconcile  these  de- 
cisions is  to  follow  the  opinion  of  Justice  Cool- 
ey  in  Arnold  v.  Nye,  supra,  and  consider  the 
wording  of  the  statute.  The  rule  to  be  ob- 
served IS  clearly  laid  down  in  the  case  of  Co- 
lumbia Turnpike  PoadY.  Haytcood,  10  Wend. 
424,  where  a  distinction  was  made  between  a 
statute  requiring  a  notice  to  be  served  at  least 
fourteen  days  before  the  first  day  of  the  court, 
and  requiring  a  summons  to  be  sent  at  least  six 
days  before  the  time  of  appearance.  The 
court  says  that  the  former  statute  excludes  the 
first  day  of  the  court,  "  which  our  rules  and 
the  general  rules  of  construction  include. "  The 
distinction  made  is  practically  this:  Where  an 
act  is  to  be  done  a  certain  number  of  days  be- 
fore a  day  stated,  then  that  day  is  excluded  in 
the  computation;  but  where  an  act  is  to  be 
done  a  certain  number  of  days  before  another 
act,  then  the  day  on  which  that.act  is  to  be  done 
is  included. 

The  day  before  which  an  act  is  to  be  done  is 
to  be  excluded. 

Bailey  v.  Lubke,  8  Mo.  App.  60;  i^nall  v. 
Edrick^  5  Wend.  138;  Charles  v.  Stansbury,  3 
Johns.  261;  Ball  v.  Mander,  19  How.  Pr.  468; 
Columbia  Turnpike  Poad  v.  JIaywood,10Weiid, 
42^;  Eaton  V.  Peck,  Withington  v.  Southworth, 
Town  V.  Tabor,  Brown  v.  Williams  and  Hubbell 
V.  Phinesmith,  supra. 

Mr.  C.  P.  Thomas^  for  appellees: 

The  summons  was  returnable  on  the  18tb 
day  of  February,  and  was  served  on  the  12th. 
This  service  was  void  for  our  court  has  held 
that  the  day  of  service  and  also  of  return  must 
be  excluded  in  computing  the  time  of  service. 

Isabelle  v.  Iron  Cliffs  Co.  57  Mich.  120. 

liongt  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  tried  in  the  circuit  court  be- 
fore a  jury.  The  suit  was  on  a  sheriff's  bond ; 
but  the  only  question  in  controversy  here  is 
upon  a  justice's  summons,  which  was  intro- 
duced in  evidence,  and  upon  which  the  rights 
of  the  parties  depend.  The  summons  was  is- 
sued February  9,  1889,  returnable  February 
18.  It  was  served  upon  one  of  the  defendants 
in  the  summons  named  February  12.  It  is 
claimed  upon  the  part  of  the  defendants  that 
both  the  day  of  service  and  the  return  day 
should  bc|excluded,  [and  that,^so  excluding 
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I  both  days,  no  sufiScient  service  was  had  to 
'give  the  justice  jurisdiction.  How.  SlaL, 
I  6827,  provides:  "The  summons  shall  in  all 
cases,  except  as  hereinafter  otherwise  provided, 
be  served  at  least  six  days  before  the  time  of 
appearance  mentioned  therein."  If  this  stat- 
ute provides  for  six  days  exclusive  of  the  day 
of  service  and  the  day  of  return,  it  was  not 
properly  served,  and  the  justice  did  not  ac- 
quire jurisdiction.  If,  on  the  contrary,  either 
of  these  days  is  to  be  included  in  the  computa- 
tion of  time,  then  it  was  properly  served,  and 
the  justice  had  jurisdiction.  It  is  claimed 
that  there  is  great  confusion  in  the  cases  here- 
tofore decided  by  this  court  upon  this  ques- 
tion, but  we  think,  if  the  proper  rule  in  the 
construction  of  the  statutes  is  kept  in  mind, 
this  confusion  is  not  so  apparent.  The  rule 
was  laid  down  in  Columbia  Turnpike  Poad  v. 
Haywood,  lO  Wend.  422,  which  was  followed 
by  this  court  in  Arnold  v.  Nye,  23  Mich.  286, 
and  that  rule  has  since  been  adhered  to,  or  at 
least  it  is  apparent  that  this  court  has  attempted 
to  keep  within  that  rule.  In  Columbia  Turn- 
pike Poad  V.  Haywood,  supra,  the  rule  is  that, 
in  determining  the  time  within  which  process 
or  notice  must  be  served,  the  language  of  the 
statute  must  be  observed;  and,  where  an  act 
is  to  be  done  a  certain  number  of  days  before 
a  day  stated,  then  that  day  is  excluded  in  the 
computation,  but,  where  an  act  is  to  be  done 
a  certain  number  of  days  before  another  act, 
then  the  day  on  which  that  act  is  to  be  done 
is  to  be  included.  The  summons  was  there- 
fore served"  within  the  time  required  by  the 
statute,  and  gave  the  justice  jurisdiction.  Un- 
der the  Act  of  1875,  pertaining  to  public 
drains,  the  commissioner  is  required  to  serve 
notice  of  examination  of  the  application  at 
least  five  days  before  the  day  appointed  as 
aforesaid.  Act  No.  140,  Laws'l875.  In  Ltine 
V.  Bur  nap  Drain  Comrs.  89  Mich.  786,  and 
Taylor  v.  Burnap  Brain  Comrs.  Id.  739,  it 
was  held  that  five  clear  days  were  required. 
It  has  also  been  held  by  this  court  that  in  pro- 
ceedings to  lay  out  highways  the  statute  re- 
quiring that  notices  of  meeting,  to  determine 
the  necessity  of  a  highway,  must  be  served  at 
least  ten  days  before  the  time  of  said  meeting, 
requires  ten  full  days.  People  v.  Clay  Twp. 
Highway  Comrs.  38  Mich.  247;  Coquard  v.  Boe/t- 
vier,  81  Mich.  445:  Cox  v.  Hartford  Highway 
Comrs.  83*Mich.  193;  Pifenburg  v.  Mu&egon, 
83  Mich.  279.  It  is  held  under  How.  Stat., 
§  6840,  requiring  writs  of  attachment  to  be 
served  at  least  six  days  before  the  return  there- 
of, that  the  last  day  is  to  be  included.  Hub- 
bell V.  Phinesmilfi,  85  Mich.  30,  and  cases  Uiere 
cited.  It  is  also  held,  under  section  4245. 
Comp.  Laws  1857,  authorizing  a  commissioner 
to  take  depositions,  which  provides  that  notice 
shall  be  given  to  the.  adverse  party  at  least  ten 
days  before  the  making  of  such  application, 
that  the  day  of  service  is  to  be  excluded,  and 
the  day  on  which  the  application  is  to  be  made 
is  included.  Arnold  v.  Nye,  supra.  See  also 
Eaton  V.  Peelc,  26  Mich.  57,  and  Warren  v. 
Slade,  23  Mich.  1,  9  Am.  Rep.  70.  We  think 
the  rule  as  laid  down  in  Arnold  v.  l^e,  supra, 
which  adopted  the  rule  of  the  New  York  court 
in  Columbia  Turnpike  Road  v.  Haywood,  su- 
pra, has  not  been  intentionally  departed  from 
in  the  subsequent  cases  of  Ibis  court,  and  that 
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tlie  true  construclion  of  this  statute  includes 
the  retuni  day,  mentioned  in  the  summons  in 
the  computation  of  time. 

As  the  rule  in  Columbia  Turnpike  Road  v. 
Hay^cood,  supra,  must  hereafter  be  followed, 
we  note  the  lan^^uage  of  that  court  in  which  it 
is  said:  '*Our  rule  is  well  settled  that,  when 
days  are  mentioned  in  the  statutes  of  our  own 
rules,  they  are  to  be  reckoned  one  exclusive 
and  one  inclusive.  Thus  a  notice  of  argument 
is  a  notice  of  eight  days.  If  the  term  com- 
mences on  the  9tb  of  the  month,  the  service 
must  be  on  the  1st.  If  you  include  in  the 
computation  the  day  of  notice,  you  will  have 
eight  days,  excluding  the  first  day  of  the  term; 
if  you  exclude  the  day  of  service,  you  include 
the  first  day  of  term:  so,  when  six  days'  serv- 
ice of  a  summons  are  required  and  it  is  return- 
able on  the  8th,  the  service  on  the  2d  is  good. 
This  rule  of  construction  is  said  by  defendant's 
counsel  to  be  inconsistent  with  the  decision  in 
SuiaU  V.  Edrt'ck,  5  Wend.  187;  but  it  will  be 
seen  the  phraseology  of  the  two  statutes  under 
which  the  questions  arose  is  different.  The 
one  requires  the  summons  to  be  served  at  least 
six  days  before  the  time  of  appearance;  the 
other  requires  notice  to  be  serv^  at  least  four- 
teen days  before  the  first  day  of  the  court. 
The  latter  excludes  the  first  day  of  the  court, 
and  therefore  requires  fourteen  dajrs,— one  ex- 
clusive and  one  inclusive,  excludmg  the  first 
day  of  the  court,  which  our  rules  and  the  gen- 
eral rules  of  construction  include.  That  case 
is  therefore  an  exception  to  the  general  rule, 
and  is  so  from  the  terms  of  the  statute.  There 
was  no  error  in  the  justice's  court  in  this  part 
of  the  case."  In  that  case  the  justice  sum- 
mons was  served  on  the  2d  day  of  April,  in 
the  afternoon,  and  was  returnable  on  the  8th 
day  of  April,  at  10  o'clock  in  the  forenoon. 
IsabeUe  v.  Iron  Cliffs  Co.,  57  Mich.  125,  which 
defendants'  counsel  relies  upon  as  sustaining 
his  position  as  holding  that  the  day  of  service 
and  the  return  day  must  be  excluded  in  com- 
puting the  time,  must  be  overruled  if  at  vari- 
ance with  the  above  rules  of  construction  of 
the  statute;  but  the  learned  justice  who  wrote 
that  case  was  giving  construction  to  a  statute 
relative  to  the  service  and  return  of  a  writ  of 
attachment.  The  officer  making  service  in 
that  case  was  unable  to  find  the  defendant 
within  his  bailiwick,  and  it  was  held  that  the 
case  fell  within  the  rule  laid  down  in  Town  v. 
Tabor,  34  Mich.  262.     We  are  aware  that  in  a 


note  to  the  fourth  edition  of  Tiffany's  Justice 
Guide,  under  title  of  Summons,  p.  81,  the 
learned  jud^e  who  revised  tl^t  edition  carries 
the  impression  that  the  rule  has  been  settled 
in  this  state  that  both  the  day  of  service  and 
the  return  day  of  the  justice  summons  are  to 
be  excluded  in  the  computation  of  time.  He 
says,  as  supporting  that  contention,  that,  when 
an  act  is  to  be  done  before  a  specified  time  or 
day,  that  day  is  to  be  excluded  in  computing 
the  time  for  com  plying  with  the  requirement^ 
and  cites  the  cases  of  Sallee  v.  Ireland,  9  Mich. 
154,  and  Re  Powers,  29  Mich.  504;^  Peoj^  v. 
Clay  Twp,  Highway  Comrs.,  88  Mich.  247;  also 
one  case  from  New  York,  and  two  late  cases 
from  Massachusetts.  He  also  says, '  'It  is  ruled 
in  this  state  that  the  day  of  service  is  to  be  ex- 
cluded," citing  the  cases  above  referred  to,  to- 
gether with  Lane  v.  Burnap  Drain  Comrs., 
and  Taylor  v.  Burnap  Drain  Comrs.,  supra, 
and  the  case  of  Arnold  v.  Nye,  supra.  It  is  evi- 
dent from  this  that  the  rule  laid  down  in  Colum- 
bia Turnpike  Road  v.  Haywood,  cited  with  ap- 
proval in  Arnold  v.  Nye,  was  lost  sight  of,  as 
many  of  the  cases  cited  in  support  of  the  rule 
laid  down  in  the  note  arose  under  quite  differ- 
ent statutes  from  the  one  in  controversy  here. 
We  have  examined  the  cases  with  considerable 
care,  in  order  to  deduce  the  proper  rule  of 
construction  of  this  statute,  so  that  in  the  fut- 
ure it  cannot  be  said  that  there  is  confusion 
in  the  cases;  and  the  rule  hereafter  must  be 
adhered  to  under  this  statute,  excluding  the 
day  of  service  and  including  the  return  day, 
in  the  computation  of  time. 

It  is  also  claimed  that  the  judgment  of  the 
court  below  should  not  be  disturbed,  for  the 
reason  that  the  docket  entry  of  judgment  put 
in  evidence  does  not  show  affirmatively  that 
the  justice,  on  the  adjourned  day  of  the  cause, 
waited  one  hour  for  the  defendants  to  appear. 
This  jwint  is  ruled  by  Smith  v.  Brown,  34 
Mich.  455.  Had  an  attack  been  made  upon 
the  judgment  in  a  direct  proceeding  for  that 
purpose,  this  defect  would  have  been  error. 
Bossen^e  v.  Jones^  46  Mich.  492;  Noyes  v.  Hil- 
lier,  65  Mich.  636.  But  the  judgment  was 
not  attacked  except  in  this  collateral  way,  and 
the  defect  is  not  jurisdictional,  as  held  in  the 
above  case. 

The  judgment  must  be  reversed,  with  costs, 
and  a  new  trial  granted. 

The  other  Justices  concurred. 


MISSOURI  SUPREME  COURT  (2d  Div.). 


HENRY  GAUS  &  SONS  MANUFACTUR 
INGCO.,  Appt., 

V. 

ST.  LOUIS,  KEOKUK  &  NORTHWEST 
ERNR.  CO.,  Respt. 


Mo. 


.) 


The  eonstmction   and  operation  of  a 
steam  railroad  alon^  a  street  on  the 


established  pade  under  proper  municipal 
authority  does  not  constitute  such  an  application 
of  tlie  street  to  a  new  public  use  as  requires  pay- 
ment of  compensation  for  damafres  to  the  owner 
of  abutting  lots. 

(December  18, 1892.) 

APPEAL  by  'plaintiff  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
defendant  in  a  suit  brought  to  enjoin  defend- 


NOTB.— As  to  what  constitutes  an  additional  serv- 1  states,  see  note  to  Western  Ry.  of  Ala,  v.  Alabama 
itude  oc  a  public  street,  on  which  question  the  1  Grand  Trunk  H.  Co.  (Ala.)  17  L.  R.  A.  474. 
Missouri  decisions  are  against  those  in  most  of  the  i 
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ant  from  laying  its  tracks  and  operating  its 
road  along  a  street  in  front  of  plaintiff's  prop- 
erty without  making  compensation  to  it.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Menrs,  Mills  ft  Flitcraft,  for  appellant: 

The  Mi680uri.Con8titution  of  1875,  art.  2,  §  21, 
requires  compensation  to  be  paid  in  advance 
to  owners  for  such  damages  to  property  as 
were  previouslv  considered  consequential,  and 
included  therein  damages  to  property  caused 
by  construction  of  steam  railroads  in  streets. 

Rude  V.  8t.  Lotiis,  98  Mo.  416;  Chicago  v. 
Taylor,  125  U.  8. 161,  81  L.ed.  688;  Chicago  d 
W,  L  R.  Co.  V.  Ayres,  106  111.  518;  Dupuisv, 
Chirago  A  iV.  W.  R,  Co,  115  111.  97;  Chicago 
<t  E.  1.  R.  Co.  V.  Lo^,  118  111.  208;  Chicago, 
B.  dt  N.  R.  Co.  V.  Bowman,  122  Dl.  695;  Calu- 
met River  R.  Co.  v.  Mo(n'e,  124  111.  829;  Cen- 
tralia  &  C.  R,  Co.  v.  Brake,  125  HI.  898;  Atch- 
'i9on,  T.  db  8.  F.  Co.  v.  Bchjieider,  2  L.  R.  A. 
422,  127  111.  144;  Lake  Erie  db  ^.  R.  Co.  v. 
ikoU,  8  L.  R.  A.  880,  182  111.  429;  John9on  v. 
Parkertburg,  16  W.  Va.  402,  87  Am.  Rep.  779; 
Hutchinson  v.  Parkersbarg,  25  W.  Va.  226; 
Spencer  v.  Pt.  PleaeaniAO.  R.  Co.  28  W.  Va. 
406;    Arbenz  v.  Wheeling  dk  H.  R.  Co.  5  L.  R. 

A.  871,  38  W.  Va.  1;  Reading  v.  AUhouse,  98 
Pa.  400;  Pueey  v.  AUegheny,  98  Pa.  526;  Phil- 
adelphia dt  R.  R.  Co.  V.  Oetz,  118  Pa.  214; 
IHtti^trgh,  V.  db  C.  R.  Co.  v.  Vance,  115  Pa. 
825;  Aunian  v.  Philadelphia  &  R.  R.  Co.  188 
Pa.  98;  Pennsylvania  R.  Co.  v.  Miller,  182  U. 
S.  76,  38  L.  ed.  267;  Hot  Springs  R.  Co.  v. 
Williamson,  45  Ark.  429;  Montgomery  v.  Town- 
send,  80  Ala.  489;    Columbus  dk  W.  R.  Co.  v. 

Withei'mo,  82  Ala.  195;    Gottsc/ialk  v.  Chicago, 

B.  dh  Q.  R.  Co.  14  Neb.  550;  Republican  Val- 
ley R.  Co.  V.  FeUtrs,  16  Neb.  169;  Omaha  db 
N.  P.  R.  Co.  V.  Janecek,  80  Neb.  276;  Omaha 
Horse  R.  Co.  v.  Cable  Tramway  Co.  80  Fed. 
Rep.  882,  88  Fed.  Rep.  689;  Blanehard  v. 
Kansas  City,  16  Fed.  Rep.  444;  Werth  v. 
Springfield,  78  Mo.  107;  McElroy  v.  Kansas 
City,  21  Fed.  Rep.  257;  Householder  v.  Kansas 
(Hty,  88  Mo.  494;  Julia  Bldg.  Asso.  v.  Bell 
Teieph.  Co.  88  Mo.  256;  Sheehy  v.  Kansas  City 
Cable  R.  Co.  94  Mo.  579;  Kansas  (Hty,  St.  J.  db 

C.  B.  R.  Co.  V.  St.  Joseph  Terminal  Co.  97  Mo. 
457;  Oulf,  C.  db  S.  F.  R.  Co.  v.  Eddins,  60 
Tex.  668;  SUrry  v.  New  Y<yrk  Eleo.  R.  Co.  90 
N.  Y.  122,  48  Am.  Rep.  146;  Lahr  v.  Metro- 
politan Elev.  R.  Go.  104  N.  Y.  268;  Abendroth 
V.  Manhattan  R.  Co.  11  L.  R.  A.  684,  122  N. 
Y.  1;  Kane  v.  Metropolitan  Elev.  R.  Co.  11  L. 
R.  A.  640,  125  N.  Y.  164;  Denver  v.  Bayer,  7 
Colo.  118;  MoUandin  v.  Union  Pac.  R.  Co.  14 
Fed.  Rep.  894;  Franklc  v.  Jackson,  80  Fed. 
Rep.  898;  Denver  Circle  R.  Co.  v.  Nestor,  10 
Colo.  408;  Denver  db  R.  G.  R.  Co.  v.  Bourne, 
11  Colo.  -59;  Gulf,  C.  db  S.  F.  R.  Co.  v.  Fuller, 
68  Tex.  467;  Texas  dbN.  0.  R.  Co.  v.  Goldberg, 
68  Tex.  688;  Gainesville,  H.  db  W.  R.  Co.  v. 
Hall,9L.  R.  A.  298,  78  Tex.  169;  Atlanta  v. 
Green,  67  Qa.  886;  Guess  v.  Stone  Mountain 
G.  Co.  72  Ga.  820;  Weyl  v.  Sonoma  Valley  R. 
Co.  69  Cal.  202;  Adams  v.  Chicago,  B.  dt  N. 
R.  Co.  1  L.  R.  A.  498,  89  Minn.  286. 

The  owner  of  an  abutting  lot  has  a  special 
interest  in  the  street  distinct  in  kind  and  in 
addition  to  that  enjoyed  bv  the  public  in  gen- 
eral. Interference  with  the  right  of  ingress 
and  egress,  light,  air,  access  by  customers,  by 
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teams  and  vehicles^  and  the  use  of  the  enjoy- 
ment of  the  street  is  a  damage  peculiar  to  the 
owner,  and  protected  by  the  Constitution. 

Rude  V.  St.  Louis,  supra:  McQuaid  v.  Port- 
land db  V.  R.  Co.  18  Or.  287;  Pittslmrgh,  V. 
db  C.  R.  Co.  V.  Vance,  supra;  Dill.  Mun.  Corp. 
§5^  780-784;  Lackland  v.  North  MissouH  R.  Co. 
81  Mo.  186,  84  Mo.  274. 

Where  buildings  have  been  erected,  adapted 
to  a  particular  purpose,  and  a  public  improve- 
ment is  made,  which  injuriously  affects  the 
property  and  reduces  its  market  value,  such  a 
damage  is  for  public  use.  and  requires  com- 
pensation to  be  made. 

Chicago  v.  Taylor,  125  U.  8.  161,  31  L.  ed. 
638;  Calumet  River  R.  Co.  v.  Moore,  124  111. 
829;  Chicago,  B.  db  N.  R.  Co.  v.  Bowman,  122 
III.  595;  Dupuis  v.  Chicago  dbN.  R.  Co.  116  Dl. 
97;  Centralia  db  C.  R.  Co.  v.  Brake,  125  111.  893; 
Atchison,  T.  dt  S.  F.  R.  Co.  v.  Schneider,  2  L. 
R.  A.  422,  127  Dl.  144;  Philadelphia  db  R.  R. 
Go.  V.  Getz,  118  Pa.  214;  Pittsburgh,  V.  db  C. 
R.  Co.  V.  Vance,  supra;  Lafiin  v.  Chicago,  W. 
dbN.  R  Co.  88  Fed.  Rep.  415,  84  Fed.  Rep. 
859. 

Damai2:e  to  property  caused  by  dust,  smoke, 
noise  and  vibration  produced  by  steam  rail- 
roads in  streets  are  elements  of  damage  to  be 
considered. 

Adams  v.  Chicago,  B.  dbN.  R.  Co.  1  L.  R.  A. 
498,  39  Minn.  286;  GaintmiOe,  B.  db  W.  R.  Co. 
V.  HaU,  9  L.  R.  A.  298,  78  Tex.  169;  Chicago 
db  E.  L  R.  Co.  V.  [.oeb,  118  III.  208;  Lewis,  Em. 
Dom.  §  230;  Mills,  Em.  Dom.  2d  ed.  §  198. 

The  proper  remedy  is  an  injunction,  until 
the  damage  to  plaintiff's  proprietaiy  rights  is 
ascertained  and  paid. 

Carpenter  v.  Grisham,  69  Mo.  247;  McPike 
V.  West,  71  Mo.  199;  McElroy  v.  Kansas  City,  21 
Fed.  Rep.  257;  Columbus  db  W.  R.  Co.  v.  With- 
erow,  82  Ala.  195;  Weyl  v.  Sonoma  Valley  R. 
Co.  69  Cal.  202;  Macon  v.  Harris,  76  Ga.  761; 
Georgia,  S.  db  F.  R.  Co.  v.  Ray,  84  Ga.  876; 
Cox  V.  I^ouisvilU,  N.A.db  C.  R.  Co.  48 Ind.  194; 
Terre  Haute  db  S.  R.  Co.  v.Rodd,  89  Ind.  129; 
Midland  R.  Go.  v.  Smith,  118  Ind.  288;  Har- 
rington V.  St.  Paul  dbS.  C.  R.  Co.  11  Minn. 
215;  Wagner  v.  Railway  Co.  88  Ohio  St.  82; 
Jarden  v.  Philadelphia,  W.  db  B.  R.  Co.  8 
Whart.  502;  Verona's  App.  108  Pa.  88;  Mon- 
mouth County  Freeholders  v.  Red  Bank  db  H. 
Tump.  Co.  18  N.  J.  Eq.  91;  MetUer  v.  Boston 
dbA.R.  Co.  25  N.  J.  Eq.  214;  Pennsylvania  R. 
Co.  V.  Angel,  41  N.  J.  Eq.  316;  Forsyth  v. 
Wheeling,  19  W.  Va.  818;  Mamn  City  S.  dt  M. 
Co.  V.  Mason,  28  W.  Va.  211;  Mills,  Em.  Dom. 
2d  ed.  §  180;  Republican  Valley  R.  Co.  v.  Fink, 
18  Neb.  87;  Hull  v.  Chicago,  B.  db  Q.  R.  Co.  21 
Neb.  371;  KiUell  v.  MissisquoiR.  Co.  66  Vt.  96; 
PhiUip^  V.  South  Park  Comrs.  119  III.  627;  Chi- 
cago, St.  L.  d  W.  R.  Co.  V.  Gates,  120  111.  86. 

Mr.  John  O.  Chandler  for  respondent. 

Macfarlanet «/.,  delivered  the  opinion  of 
the  court: 

This  suit  is  to  enjoin  defendant  from  lav- 
ing a  track  and  operating  a  railroad  laterally 
along  Main  street,  in  the  city  of  St.  Louis, 
in  front  of  the  property  of  plaintiff,  until 
compensation  for  damages  thereto  should  be 
ascertained  and  paid.  Upon  a  trial  in  the 
circuit  court  plaintiff's  petition  was  dis- 
missed, and  it  appealed.     A  preliminary  in- 
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junction,  which  was  granted  at  the  begin- 
ning of  the  suit,  was  dissolved,  and  the  road 
had  been  built  and  was  in  use  when  the  case 
was  tried.  Th*e  petition  charged,  and  the 
evidence  showed,  that  Main'.street  is,  and  for 
many  years  has  been,  an  improved,  graded, 
guttered,  curbed,  and  paved  public  high- 
way, running  north  and  south  through  the 
city  of  St.  Louis.  That  plaintiff  owns  the 
entire  block  fronting  on  Main  street  between 
Clinton  and  Madison  streets,  and  has  thereon 
a  two- story  and  basement  factory,  having  a 
front  of  340  feet  by  a  depth  eastwardly  of  130 
feet,  which  was  erected  for  the  special  pur- 
pose of,  and  was  adapted  by  its  construction 
to  use  as,  a  planing  mill,  sash,  door,  blind, 
and  box  factory,  and  was  used  as  such ;  that 
the  building  fronts  on  Main  street,  and  is  so 
constructed  that  the  only  front  which  is 
adapted  for  receiving  and  shipping  lumber 
from  the  street  is  the  Main  street  front ;  that 
the  building  is  constructed  with  doors  and 
driveways  opening  on  Main  street,  for  the 
purpose  of  receiving  lumber  and  shipping 
out  the  product  of  its  said  factory  ;  that  Main 
street  has  a  width  of  80  feet ;  that  the  Mer- 
chants' Terminal  Railroad  Company  has 
also  a  double- track  railway  along  said  street, 
the  easternmost  rail  being  within  If)^  feet  of 
the  curb  in  front  of  the  factory ;  that  plain- 
tiff and  its  customers  had  theretofore  had  free 
access  tp  said  factory  by  driving  wagons  and 
other  vehicles  over  Main  street  to  its  front, 
and,  for  the  purpose  of  carrying  thither  or  re- 
moving therefrom  lumber  or  mill  work,  have 
been  able  to  enter  said  premises  from  Main 
street  front  by  means  of  doors  and  entrances 
provided,  and  have  been  able  to  have  wagons 
and  vehicles  stand  on  the  street,  in  front  of 
the  factory,  for  the  purpose  of  receiving  and 
discharging  lumber  and  mill  work ;  that 
there  is  in  front  of  said  premises  a  sidewalk, 
made  of  plank  and  cinders,  15  feet  wide  from 
the  building  line  to  the  curb  of  the  street : 
that  the  defendant  threatened  and  was  about 
to  occupy  and  obstruct  said  street  by  laying 
thereon  in  front  of  said  factory,  and  operat- 
in/r  by  steam  locomotives  thereon,  double 
tracks,  thereby  permanently  obstructing  said 
street,  and  not  leaving  space  between  the 
track  and  the  building  sufficient  to  permit 
of  standing  wagons  and  other  vehicles,  with- 
out constant  danger  of  collision  with  en- 
gines and  cars  passing  to  and  fro  over  said 
tracks,  all  of  which  would  wholly  destroy 
the  use  of  the  street  as  a  thoroughfare,  and 
tend  to  tlie  manifest  wrong  and  injury  of 
plaintiff,  and  damage  of  its  said  property. 
The  damage  to  the  property,  as  charged, 
consisted  in  the  prevention  of  free  ingress 
and  egress  to  and  from  the  streets,  noise  and 
smoke,  damage  from  fires,  shaking  and  vibra- 
tion of  building;  all  caused  by  the  passage 
of  engines  and  cars  over  the  street  m  such 
proximity  to  the  premises.  Defendant  an- 
swered, setting  up  authority  by  virtue  of  an 
ordinance  of  tJte  city  granting  it  the  license 
and  right  to  construct  a  double- track  railroad 
along  Main  street.  The  ordinance  required 
that  the  tracks  should  conform  t^)  established 
grades  of  the  street  crossed  and  occupied. 
The  ordinance  and  its  provisions  were  not 
denied.     The  evidence  sjitisties  us  that  the 
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tracks  were  built  in  a  careful  and  skillful 
manner,  and  in  compliance  with  the  require- 
ments of  the  ordinance. 

1.  We  are  satisfied  from  an  examination  of 
the  evidence  that  plaintiff's  property  bus 
l)een  somewhat  depreciated  in  value  by  reason 
of  the  construction  of  the  railroad  along  the 
street,  and  the  movements  of  engines  and 
trains  thereon.  The  inquiry  to  be  made  is 
whether  the  damages  thus  inflicted  are  such 
as  are  contemplated  by  section  21,  art.  2,  of 
the  state  Constitution,  which  ordains  **that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion.** It  is  not  claimed  by  plaintiff  that 
there  was  any  physical  injury  done  to  their 
property,  or  that  their  possession  was  dis- 
turbed. It  was  also  shown  to  our  satisfac- 
tion, or  conceded  under  the  pleadings,  that 
Main  street  was  dedicated  without  restric- 
tions to  general  use  as  a  highway ;  that  de- 
fendant was  authorized,  by  the  charter  and 
ordinance  of  the  city,  to  lay  its  tracks  along 
said  street,  and  to  move  thereon  cars,  pro- 
pel  led  by  steam  locomotives,  for  the  trans- 
portation of  persons  and  property ;  and  that 
the  track  was  laid  on  the  established  grade 
of  the  street,  and  was  constructed  in  a  careful 
and  skillful  manner,  and  in  strict  compliance 
with  the  requirements  of  the  ordinance.  On 
the  other  hand,  it  must  be  conceded  by  de- 
fendant, because  it  is  too  well  settled  to  ad- 
mit of  question,  that  every  owner  of  a  lot 
abutting  on  a  public  street  decides  the  own- 
ership of  the  property  itself,  has  rights  ap- 
purtenant thereto,  which  form  a  part  of  the 
estate.  Those  rights  are  said  to  b<>  "*  as  much 
property  as  the  lot  itself."  Of  these  may  be 
named  an  easement  for  the  free  admission  of 
light  and  pure  air,  and  the  right  of  ingress 
and  egress  to  and  from  his  property.  Bftde 
V.  St.  Ijouis,  93  Mo.  413 ;  Ldckland  v.  yorth 
}fisnourt  E.  Co.  31  Mo.  183  ;  Story  v.  Neto  York 
Klet.  R.  Co.  90  N.  Y.  145  ;  Adamn  v.  CMcaqo, 
B.  i&  X.  H.  Co.  39  Minn.  286,  1  L.  R.  A.  493; 
Grand  Jiapufa  d'  I.  R.  Co.  v.  Hcuel,  38  Mich. 
62,  81  Am.  Rep.  306. 

In  the  last  case  cited  the  right  is  well  ex- 
pressed as  follows:  ** Every  lotowner  has  a 
peculiar  interest  in  the  acijacent  street,  which 
neither  the  local  nor  general  public  can  pre- 
tend to  claim  ;  a  private  right  in  the  nature 
of  an  incorporeal  hereditament,  legally  at- 
tached to  his  contiguous  ground  ;  an  incident- 
al title  to  certain  facilities  and  franchises 
which  is  in  the  nature  of  property,  and  which 
can  no  more  be  appropriated  against  his  will 
than  any  tangible  property  of  which  he  may 
be  the  owner. "  Depriving  the  owner  of 
these  incorporeal  hereditaments,  or  interefer- 
inff  with  their  full  enjoyment,  by  appro- 
priating the  street  to  a  new  and  different  pub- 
lic use  from  that  originally  contemplated, 
would  undoubtedly  be  a  damage  within  the 
foregoing  constitutional  provision.  In  the 
Van  ])€  Vere  (a*e,  107  Mo.  91,  the  question 
as  to  what  would  constitute  a  damage  where 
there  was  no  physical  invasion  of  the  prop- 
erty itself  was  very  carefully  considered  by 
this  court.  After  "quoting  approvingly  the 
views  of  some  of  our  most  eminent  text- 
writers,  the  court,  speaking  through  Judf/e 
Black,  of  the  right  of  one  to  recover  dain- 
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ages,  Raid  :  "  What  we  do  say  is  this :  that  he 
must  show  that  the  property  itself,  or  some 
right  or  easement  connected  therewith,  is  di- 
rectly affected,  and  that  it  is  specially  af- 
fected. "  We  think  a  public  use  which  w^ould 
interefere  with  these  incorporeal  rights, 
whereby  the  property  was  depreciated  in 
value,  livould  be  a  damage  to  the  property, 
within  the  meaning  of  the  Constitution,  and 
would  entitle  the  owner  to  compensation. 

2.  The  vital  question  in  this  case  we  do 
not  think  turns  upon  the  character  of  the 
rights  of  plaintiff  which  were  interfered 
with,  but  whether  there  was  an  interference 
at  all.  In  other  words,  the  question  is 
whether  laying  the  railroad  track  in  the  street 
on  grade,  under  municipal  authority,  and 
operating  the  road  in  the  usual  manner,  w^as 
applying  the  street  to  a  new  public  use, 
which  required  the  payment  of  compensation 
for  damages  to  the  property,  or  whether  do- 
ing so  was  merely  exercising  by  authority  a 
right  which  had  resided  with  the  public  since 
the  dedication  of  the  land  to  public  uses. 
When  land  is  dedicated  generally,  and  with- 
out restrictions,  or  condemned,  for  a  public 
street  in  a  town  or  city,  the  owner  of  the 
abutting  lot«,  who  secures  the  benefit  of  the 
street,  and  persons  also  who  purchase  and 
improve  property  thereon,  hold  their  prop- 
erty rights  subject  to  all  the  uses  to  which 
the  street  can  be  lawfully  subjected  by  the 
public.  New  uses  in  the  improvement  in 
the  mode  of  travel  and  transportation  are 
constantly  arising.  When  there  is  no  re- 
striction on  the  public  use,  new  modes  of 
use  may  be  adopted  which  are  consistent  with 
the  proper  use  of  the  street,  without  the  con- 
sent of  abutting  owners,  though  sucli  new 
uses  may  interfere  somewhat  with  their  own 
convenient  use  of  the  street.  Judge  Norton, 
expressing  the  opinion  of  a  majority  of  this 
court  in  a  recent  case,  says:  **I  think  it 
may  be  safely  affirmed  that  all  the  authorities 
to  which  we  have  been  cited  by  coimsel  on 
both  sides  of  this  case  agree  that  when  the 
public  acquires  a  street,  either  by  condem- 
nation, grant,  or  dedication,  it  may  be  ap- 
plied to  all  uses  consistent  with,  and  not 
subversive  of,  the  proper  uses  of  a  street,  and 
not  inconsistent  with  the  uses  contemplated 
in  the  dedication,  grant,  or  condemnation ; 
and  that  it  is  only  when  the  street  is  sub- 
jected to  a  new  servitude,  inconsistent  with 
and  subversive  of  its  use  as  a  street,  that  the 
abutting  owner  can  complain."  Jnlia  Bldg, 
Am).  V.  Bell  Tekph.   Go.  88  Mo.  273. 

3.  There  has  been  great  diversity  of  opin- 
ion among  the  courts  of  this  country  as  to 
whether,  though  under  proper  legislative  au- 
thority, laying  a  track  on  the  established 
grade,  and  operating  a  steam  railroad  there- 
on, in  the  transaction  of  commercial  busi- 
ness, along  a  street,  is  subjecting  the  street 
to  a  public  use  not  contemplated  in  a  gen- 
eral grant  or  dedication.  Whatever  the  rule 
may  be  elsewhere,  this  court  has  been  uni- 
form in  holding  that  such  a  use  is  not  a 
perversion  of  the  highway  from  its  original 
purposes.  LackluTid  v.  jSorth  MissovH  E. 
Co.  31  Mo.  180 ;  Porter  v.  North  Missouri  E, 
Co,  33  Mo.  128;  Cross  v.  St.  Ijyuis,  K.  C.  d 
A.  E.  Co.  77  Mo.  321 ;  Julia  Bldg.  Asso.  Case, 
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supra;  Smith  v.  Kansas  (Hty,  St.  J.  d  C.  B. 
E.  Co.  98  Mo.  24;  Kansas  City.  St.  J.  d  C. 
B.  E.  C^.  V.  St.  Joseph  T.  E.  Co.  d7  Mo. 
469 ;  Eude  v.  St.  Louis,  93  Mo.  414.  In  the 
early  case  of  Po^'ter  v.  North  Missouri  E. 
Co.,  supra.  Judge  Bates  says:  "Upon  de- 
liberation, we  think  that  the  use  of  a  street 
for  purposes  of  a  railroad,  in  its  ordinary 
use  as  a  means  of  travel  and  transportation, 
is  not  a  perversion  of  the  highway  from  it** 
original  purposes,  and  was  authorized  by  the 
general  assembly  in  the  charter  of  the  de- 
fendant. The  damage  to  the  plaintiff's  prop- 
efty,  resulting  from  such  obstruction,  was 
damnum  ahsque  injuria.'"  Judge  Henry,  in 
Cross  V.  St.  Louis,  K.  C.  d  N.  E.  Co.,  »h- 
pra,  says:  "Conceding  the  right  to  lay  the 
track  in  the  street  and  its  proper  construction 
at  the  grade  of  the  street,  the  company  was 
not  liable  for  any  inconvenience  to  property 
holders  resulting  from  a  proper  and  prudent 
operation  of  the  road. "  Ju^^e  Norton  recog- 
nized the  rule  in  the  Julia  Bldg.  Asso.  Case, 
supra;  Jud{/e  Black  in  the  Evde  Case,  supra; 
Judge  Barclav  in  Smith  v.  Kansas  City,  St.  J. 
d  C.  B.  E.  Co.,  supra, — in  opinions  written 
by  them  respectively,  and  Judge  Brace,  in 
Kansas  City,  St.  J.  d  C.  B.  E.  Co.  v.  St. 
Joseph  Tinninal  E.  Co. ,  97  Mo.  469,  after  stat- 
ing that  the  only  damage  suggested  by  the 
lotowner  from  the  use  of  the  street  by  the 
railroad  is  that  resulting  from  the  movement 
of  trains,  and  the  occupation  of  space  on  the 
street  in  doing  so,  says :  "  But,  that  space 
being  in  a  public  street,  the  defendant's 
tracks  having  been  authorized  to  be  laid  by 
the  city,  its  use  by  the  defendant  for  the 
purpose  of  passing  to  and  fro  over  it  with 
trains  is  a  legitimate  use  belonging  to  the 
defendant  company,  as  well  as  the  plaintiff, 
in  common  with  every  other  citizen  desirous 
of  passing  it  with  vehicles."  These  decis- 
ions from  our  own  court  show  that  the  doc- 
trine is  firmly  established  in  the  jurispru- 
dence of  this  state,  and  there  is  no  ocoision 
for  an  examination  or  review  of  the  decisions 
of  other  states  which  hold  to  the  contrary. 
It  appears  fmm  the  evidence  that  the  only 
substantial  damage  which  was  special  to 
plaintiff  and  not  common  to  the  public, 
shown  by  it,  consisted  in  the  interference 
with  its  free  access  from  the  street  to  its 
factory ;  the  obstruction  of  the  light  and  air 
across  the  open  street ;  smoke,  cinders,  and 
dust  from  engine  and  cars ;  noise  and  jarring 
of  the  ground, — all  caused  by  the  movement 
of  trains.  These  may  cause  damage  to  and 
depreciation  of  the  property,  but  the  damage 
results  from  a  legitimate  use  of  the  street, 
and  which  might  have  been  anticipated  by 
plaintiff  as  a  probable  use  when  they  bought 
their  property  and  erected  their  Improve- 
ments. Cross  V.  St.  L/ntis,  K.  C.  d  N.  E. 
Co.  and  Kansas,  City  St.  J.  d  C.  B.  E.  Ch.  v. 
St.  Joseph  Terminal  E.  Co.  supra. 

The  public  use  was  fixed  when  the  street 
was  granted  or  dedicated.  The  1  icense  grant  • 
ed  by  the  city  to  the  defendant  to  lay  its 
tracks  upon  the  streets,  and  run  engines  and 
cars  thereon  in  the  transportation  of  passen- 
gers and  property,  was  not  a  re-dedication  to  a 
new  and  distinct  public  use,  but  was  a  mere 
license  to  use  it  in  a  way  contemplated  by  the 


1892. 


McDoKOUQH  V.  Martin. 


848 


owner  of  the  land  when  he  subjected  it  to  such 
uses.  The  lots  were  purchased,  held,  and 
improved,  not  only  in  view  of  the  advan- 
tages of  the  street  but  also  subject  to  the  bur- 
dens of  all  consistent  public  uses  which  the 
increasing  wants  of  the  public  might  there- 
after demand. 

4  For  any  damages  that  may  be  caused  by 
an  unlawful  or  negligent  maintenance  of  the 


track  in  the  street,  or  by  negligent  use  of 
engines  or  movement  of  trains,  defendant  will 
be  liable  in  an  action  for  damages.  Plaintiff 
has  shown  no  ground  for  injunction,  and  the 
judgment  U  affirmed. 
All  concur. 

Rehearing  denietl. 


GEORGIA  SUPREME  COURT. 


John  J.  Mcdonough  et  a/.,  Plff^.  in  Err., 

V. 

John  8.  MARTIN. 


(. 


Ga.. 


*W]iere  the  terms  of  a  deed  of  convtiy- 
aBoe»  tftlrlngthe  whole  together » show 
that  the  inaftrument  Is  in  its  essence  a 
qnitelaim  title*  and  that  the  makers  in- 
tended no  warranty  except  as  a^raiDst  themselves 
and  their  own  acts,  a  faiJure  of  the  title  to  two 
of  the  lots  out  of  a  great  number  covered  by  the 
conveyance,  by  reason  of  the  existence  of  a  pre- 
vious outstanding  better  title,  will  be  no  breach 
of  any  implied  covenant  arlsingr  out  of  a  recital 
of  facts  or  out  of  the  use  of  words  of  convey- 
ance, no  fraud  or  intentional  misrepresentation 
being  alleged.  Nor  will  the  failure  of  the  ven- 
dees to  get  or  to  hold  possession  of  such  two  lots, 
withoat  any  fraud  or  misconduct  on  the  part  of 
the  vendors,  constitute  a  defense  to  an  action  for 
the  purchase  money,  or  any  part  thereof. 

(January  11, 1882.) 

IpRROR  to  the  City  Court  of  Savannah  to  re- 
i  view  a  judgment  in  favor  of  plaintiff  in 
sn  action  brought  to  recover  the  amount  due 
on  certain  notes  which  bad  been  given  to  se- 
cure the  purchase  money  of  land.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Garrard  ft  Meldrim  for  plaintiffs 
in  error. 

J/r.  Oeorg^  A.  Mercer,  for  defendant 
in  error: 

*Headnote  by  BiiSCKLET.  Ch.  J. 


Bouvier  defines  a  covenant  to  he  an  agree- 
ment by  deed,  whereby  one  of  the  parties 
promises  the  performance  or  nonperformance 
of  certain  acts,  or  that  a  given  state  of  things 
does  or  shall,  or  does  not  or  shall  not,  exist. 

1  Bouvier,  Law  Diet.  p.  402. 

Express  covenants  are  those  which  are 
created  by  the  express  words  of  the  parties  to 
the  deed  declaratory  of  their  intention. 

Id.  p.  403. 

Covenants  for  title  are  those  covenants  in  a 
deed  conveying  land,  which  are  inserted  for 
the  purpose  of  securing  to  the  grantee  and  cov- 
enantee the  benefit  of  the  title  conveyed. 

Ibid. 

Covenant  of  seisin  is  defined  to  be  an  assur- 
ance to  the  grantee  that  the  grantor  has  the 
ver^  estate,  both  in  quantity  and  quality, 
which  he  professes  to  convey. 

Id.  p.  407. 

There  are  no  words  in  this  deed  which  can 
be  convStrued  into  a  covenant  of  a  right  to  sell. 

See  Rawle,  Covenants,  pp.  28,  29,  note  S  to 
§  21,  p.  54,  §  41. 

There  are  no  implied  covenants  for  title  in 
the  sale  of  land. 

Ga.  Code  1882,  §  2702;  Brooks  v.  Turner,  68 
Ga.  298;  Jordan  v.  Jordan,  Dudley  (Ga.)  181. 

A  purchaser  of  land  without  warranty  can 
bring  no  suit  for  defect  of  title. 

See  Abbott  v.  Allen,  2  Johns.  Ch.  519,  528, 1 
L.  ed.  472;  Frost  v.  Raymond,  2  Cai.  190;  4 
Kent,  Com.  471,  and  notes;  Piatt,  Covenants, 
3  Law  Lib.  47,  48,  note  k,  806,  38;  Browning  v. 
WHpht,  2  Bos.  &  P.  21,  26;  Beall  v.  Berkhal- 
ter,  26  Ga.  564. 

Loss  or  damage  caused  by  failure  of  title 


Hfynu—Recitais  in  a  deed  as  basis  of  implied  covejv- 

ants  of  tiUe. 

The  case  of  Severn  &  Clerkes,  1  Leon.  1235,  has 
been  sometimes  quoted  as  authority  for  the  doc- 
trine that  a  covenant  of  title  might  be  implied 
from  a  recital.  But  in  that  case  the  deed  was  a 
deed  poU  of  a  mere  interest  for  years  and  recited 
the  grantor^'s  possession.  It  was  held  that  the  re- 
cital in  connection  with  other  parts  of  the  deed 
created  an  obHfiration  to  make  a  good  title. 

In  Horry  v.  Frost,  10  Rich.  Bq.  113,  it  is  said  that 
a  covenant  may  be  as  obligatory  when  expressed 
byway  of  recital  as  if  expressed  in  the  formal  part 
of  the  agreement.  But  this  was  not  a  case  con- 
cerning a  deed  but  concerning  an  instrument  com- 
prising a  controversy  as  to  a  will,  and  the  recital 
was  of  a  stipulation  to  pay  certain  debts. 

In  Ferguson  v.  Bent,  8  Mo.  d07,  an  attempt  was 
made  to  establish  a  covenant  that  a  tract  of  land 
lay  in  a  certain  situation  from  the  use  of  words 
foUowing  the  description  saying  that  it  lay  west 
and  adjacent  to  a  certain  other  tract. 
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In  Whitehill  v.  Gotwalt,  3  Penr.  &  W.  818,  which 
overruled  Christine  v.  WhltehUl,  16  Serg.  &  EL  98, 
the  exact  question  as  to  the  effect  of  a  recital  as  a 
warranty  of  title  is  presented,  and  it  is  held  that 
there  is  no  such  warranty  created  by  the  use  after 
the  description  of  land  in  a  deed  of  the  words 
'*  being  part  of  58  acres  and  100  perches  of  land,  late 
the  property  of  "  the  vendor's  father  with  a  state- 
ment following  that  the  probate  court  has  decreed 
the  land  to  the  vendor  and  the  other  heirs  have 
given  him  deeds  of  release. 

The  claim  that  recitals  may  constitute  the  basis 
of  a  covenant  of  title  is  also  said  by  Rawle  on  Ck>v- 
enants.  p.  480,  to  be  denied  in  Kean  v.  Strong,  14 
Ir.  L.  Rep.  (Q.  B.)  877,  which  case  is  not  at  present 
within  our  reach. 

After  diligent  search  we  have  been  unable  to 
find  a  single  actual  decision  to  Justify  the  state- 
ment that  covenants  of  title  can  ever  be  implied 
from  recitals,  although  such  a  doctrine  has  some- 
times been  loosely  asserted.  B.  A.  R. 
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cannot  be  set  up  as  a  defense  to  an  action  for 
tbe  purchase  money. 

See  4  Kent,  Com.  471,  note  b,  citing  Omngs 
V.  Thmnpgon,  4  111.  502;  Wright  v.  Shorter,  50 
Ga.  73. 

Bleckley*  Ch,  «/.,  delivered  tbe  opinion  of 
the  court: 

When  this  case  was  decided  the  syllabus  was 
formulated  by  the  court,  handed  down,  and 
Hied.  Since  then  an  argument  in  elucidation 
and  support  of  the  decision  has  been  prepared 
at  my  request  by  A.  H.  Davis,  Esq.,  one  of 
our  official  stenographers.  In  studying  and 
revising  his  argument,  I  have  examined  every 
authority  to  which  it  refers.  My  associates, 
after  hearing  it  read,  concur  with  me  in  adopt- 
ing it  as  the  opinion  of  the  court.  We  do  not 
merely  recite  it,  but  make  it  our  own.  For 
this  reason,  quotation  marks  are  omitted. 

This  is  an  action  on  a  note  given  for  the  pur- 
chase money  of  a  large  number  of  lots  of  land. 
The  plea  sets  up  (1)  damages  by  a  breach  of  the 
plaintiff's  covenant  that  the  title  to  the  land 
was  in  him,  and  of  the  covenant  for  possession 
and  seisin,  the  defendants  having  been  evicted 
from  two  of  the  lots  by  title  paramount;  (2) 
failure  of  consideration  in  the  loss  of  two  of 
the  lots,  which  the  plaintiff  covenanted  that 
he  owned.  The  plea  makes  no  issue  of  fraud, 
misrepresentation,  concealment,  or  mistake. 
The  parts  of  the  deed  material  to  show  the 
undertaking  of  the  plaintiff  are  as  follows: 
"This  indenture  .  .  .  between  John  S.  Mar- 
tin, .  .  .  Andrew  J.  Miller,  .  .  .  Cornelia  V. 
Miller,  the  wife  of  the  said  Andrew  J.  Miller, 
.  .  .  Sarah  E.  Miller  and  R.  M.  Miller,  by 
their  guardian  ad  litem,  Andrew  J.  Miller,  as 
parties  of  the  first  part,  and  John  J.  McDon- 
ough  and  Tiney  B.  Thompson.  .  .  .  and  Ed- 
ward Burdett,  .  .  .  copartners,  composing  the 
firm  of  McDonough  &  Co.,  .  .  .  as  parties  of 
the  second  part,  witnesseth  that,  whereas.,  the 
title  to  certain  lands,  hereinafter  mentioned  as 
described,  is  in  the  said  John  8.  Martin,  .  .  . 
as  evidenced  by  a  certain  deed  of  conveyance 
made  by  Henry  Gallagher,  assignee  in  bank- 
ruptcy of  A.  J.  Miller,  .  .  .  to  said  Martin; 
.  .  .  and,  whereas,  certain  portions  of  the 
lands  described  were  ...  set  apart  to  said 
Andrew  J.  Miller,  as  the  head  of  a  family,  as 
a  homestead ;  .  .  .  and  whereas,  under  a  pro- 
ceeding had  before  the  .  .  .  judge  of  the  su- 
perior court  of  Pierce  county,  certain  orders 
were  passed  .  .  .  authorizing  a  private  sale  of 
the  homestead  properly,  in  which  proceeding 
all  the  parties  at  interest  were  duly  represented: 
.  .  .  Said  parties  of  tbe  first  part  .  .  .  have 
granted,  bargained,  sold,  remised,  conveyed, 
released,  and  quitclaimed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  remise,  convey, 
release,  and  forever  quitclaim,  unto  said  par- 
ties of  tbe  second  part,  in  their  full  possession 
and  seisin,  and  to  their  heirs  and  assigns,  the 
following  lots  of  land,  and  all  the  estate,  right, 
title,  interest,  use,  trust,  property,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity, 
of  said  parties  of  the  first  part  of,  in,  to,  or  out 
of  all  those  lots,  tracts,  or  parcels  of  land," 
etc.  "To  have  and  to  bold  the  said  conveyed 
and  released  premises  unto  said  parties  of  the 
second  part,  their  heirs  and  assigns,  to  their 
only  proper  use,  benefit,  and  behoof  forever, 
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.  .  .  so  that  neither  the  said  John  S.  Martin, 
nor  the  said  Andrew  J.  Miller  individually  or  as 
guardian  ad  litem,  as  hereinbefore  stated,  or 
said  Cornelia  V.  Miller,  or  said  Sarah  E.  and 
R.  M.  Miller,  or  either  of  them,  their  heirs  and 
assigns,  nor  any  other  person  or  persons  in 
trust  for  them  or  in  their  name,  or  in  the  name, 
right,  and  stead  of  any  of  them,  shall  or  will, 
can  or  may,  by  any  ways  or  means  whatsoever, 
hereafter  have,  claim,  challenge,  or  demand 
any  right,  title,  interest,  or  estate  in  or  out  of 
said  premises  above  described,  and  hereby  re- 
leased and  conveyed ;  but  that  said  parties  of 
the  first  part,  and  every  of  them,  their  heirs 
and  assigns,  from  all  estate,  right,  title,  inter- 
est, property,  claim,  and  demand  whatsoever 
of,  in,  to,  or  out  of  said  premises  or  any  parcel 
thereof  ...  is,  are,  and  shall  be  by  these  pres- 
ents forever  excluded  and  debarred." 

The  subject  here  conveyed  is  described  as 
*'the  following  lots  of  land,  and  all  the  estate, 
right,  title,  interest,"  etc.,  *'  of  the  parlies  of 
the  first  part."  The  deed  uses  appropriate 
words  of  release  and  quitclaim,  and  lacks  the 
usual  covenant  of  general  warranty,  which, 
by  Code,  §  2703,  includes  covenants  of  a  right 
to  sell,  of  quiet  enjoyment,  and  of  freedom 
from  incumbrances.  There  are  no  formal 
covenants  at  all,  except  the  one  against  any 
title,  claim,  etc.,  under  the  parlies  making  the 
deed. 

Covenants  are  of  two  kinds,— expre.«s  and 
implied.  Express  are  those  stated  in  words 
more  or  less  distinctly  exposing  the  intent  to 
covenant,  and  implied  are  those  inferred  by 
legal  construction  from  the  use  of  certain  worcis 
01  conveyance.  The  plea  makes  it  necessary 
to  determine  whether  this  deed  contains  a  cov- 
enant of  either  sort.  It  is  insisted  that  the  re- 
cital that  the  title  was  in  the  plaintiff,  as  evi- 
denced by  a  certain  deed,  amounts  to  a  covenant 
of  title,  though  informally  expressed.  A  cov- 
enant requires  no  special  form,  but,  if  it  is 
clearly  the  intention  of  the  grantor  to  answer 
for  the  truth  of  a  statement  in  the  instrument, 
this  will  constitute  a  covenant  on  his  part. 
There  is  authority  holding  that  a  recital  may 
have  the  force  of  a  covenant.  2  Devlin,  Deeds. 
§  883;  4  Am.  &  Eng.  Encyclop.  Law,  469; 
Severn* 8  Case,  1  Leon.  122;  Christine  v.  White- 
hill,  16  Serg.  &  R.  98  (Gibson,  Ch,  J.,  dissent- 
ing). Possibly  this  means  that,  where  the 
deed  is  informally  drawn,  without  any  techni- 
cal covenants,  the  court  may  find  an  undertak- 
ing of  some  sort  in  the  recital;  for  when  there 
is  an  express  covenant  the  recital  will  not  be 
construed  as  an  additional  covenant.  White- 
hill  V.  Gotwalt,  3  Psnr.  &  W.  313  (overruling 
Christine  Y.WhitehiU,  eiipra);  Wright  y.  Shor- 
ter, 56  Ga.  72.  At  any  rate  that  a  recital  may 
ever  attain  the'dignityof  a  covenant  is  coutro- 
vertied  by  high  authority.  ''Owing  to  a  mis- 
apprehension of  one  or  two  old  cases,  the  dan- 
gerous doctrine  has  been  more  than  once 
broached  that  covenants  for  title  may  be  im- 

Slied  from  a  recital;  but  this  has  since  been 
istinctly  and  decisively  repudiated."  liawle. 
Covenants,  §  280.  And  see  Ferguson  v.  Vent, 
8  Mo.  667,  holding  that  a  recital  in  the  descrip- 
tion of  the  premises  is  not  a  covenant;  !>fhner 
V.  McCahe,  14  Ir.  C.  L.  Rep.  877,  holding  that 
a  recital  of  seisin,  when  modified  and  ex- 
plained by  other  parts  of  the  instrument,  does 
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not  amount  to  a  covenant.  The  true  rule  is  to 
view  the  recital  in  the  Hgbt  cast  on  it  by  the 
rest  of  the  deed,  and  give  effect  to  the  intention 
as  a  consistent  whole.  Piatt,  Ck>venants,  83; 
Sevem*B  Case,  tUpra;  4  Am.  &  Eng.  Encyclop. 
Law,  469;  Code.  §  2007.  Now,  ifthis  recital, 
standing  alone,  were  equivalent  to  a  general 
warranty  of  title,  it  would  be  restrained  and 
reduced  by  the  express  limited  covenant;  oth- 
erwise the  latter,  which  is  set  out  with  much 
technicality  and  verbosity,  would  be  nullified 
and  destroyed  by  the  recital,  which  is  mere  in- 
ducement, and  not  fairly  interpretable  as  a 
substantive  covenant.  Such  a  construction 
would  override  the  plain  intention  to  covenant 
specially.  Where  a  conveyance  contains  both 
a  general  and  a  special  covenant  touching  the 
same  subject,  which  are  inconsistent,  the  gen- 
eral will  not  enlarge  the  special  covenant,  but 
will  be  thereby  resiricted.  Rawle,  Covenants, 
g  887  e<  »eq,;  2  Sugd.  Vend.  605  et  seq. ;  Bricker 
V.  Bricker,  11  Ohio  St.  240.  The  order  in 
which  the  conflicting  covenants  occur  does  not 
seem  to  be  material  at  the  present  day,  because 
the  intent  is  gathered  from  the  whole  instru- 
ment. Rawle,  Covenants,  §  288,  and  note. 
It  would  seem  to  be  more  especially  just  to  let 
the  special  covenant  prevail  where,  as  in  this 
case,  the  general  covenant  not  only  stands 
upon  implication,  but  is  of  questionable  exist- 
ence, while  the  special  covenant  is  expressed 
with  great  fullness  and  regard  to  technicality. 
In  Delatcare  &E,  Canal  Co.  v.  Penn^ylmnia 
Coal  Co,,  76  U.  S.  8  Wall.  276, 19  L.  ed.  349,  the 
action  was  brought  upon  a  covenant  cloimed 
to  exist  in  the  recitals  of  the  instrument  which 
contained  technical  covenants,  the  claim  being 
rested  on  the  fairness  and  equity  of  that  con- 
struction. (See  argument  for  the  canal  compa- 
ny.) The  decision  set  out  in  the  headnote  was 
as  follows:  ''In  the  case  of  a  contract  drawn 
technically  in  form,  and  with  obvious  attention 
to  details,  a  covenant  cannot  be  implied,  in  the 
absence  of  language  tending  to  a  conclusion 
that  the  covenant  sought  to  t)e  set  up  was  in- 
tended. The  fact  that  the  non-implication  of 
it  makes  the  contract,  in  consequence  of  events 
happening  subsequently  to  its  being  made, 
quite  unilateral  in  its  advantages,  is  not  a  suf- 
ficient ground  to  imply  a  covenant  which 
would  tend  to  balance  advantages  thus  pre- 
ponderating." Furthermore,  if  the  convey- 
ance is  only  of  the  grantors'  right,  title,  and 
interest  in  the  land,  the  scope  of  it  is  not  en- 
larged by  a  general  covenant,  but  such  cove- 
nant must  be  limited  to  fit  the  subject  conveyed. 
1  Warvelle,  Vend.  &  P.  421,  §  8;  Aliens.  Hol- 
ton,  20  Pick.  468;  Sweet  v.  Broten,  12  Met. 
175;  McNear  v.  Mc  Comber,  18  Iowa,  12;  Oce 
V.  Moore,  14  Cal.  472;  Kimball  v.  Semple,  25 
Cal.  440;  Bates  v.  Foster,  69  Me.  167.  8  Am. 
Rep.  406;  Oibson  v.  Chouteau,  39  Mo.  536; 
To^mff  V.  Clipptnger,  14  Kan.  148;  Stocktrell  v. 
Omillard,  129  Mass.  231. 

Is  any  covenant  implied  in  these  words  : 
"Said  parties  of  the  first  part  ...  do  grant, 
bargain,  sell,  remise,  convey,  release,  and  for- 
ever quitclaim  unto  said  parties  of  the  second 
part,  in  their  full  possession  and  seisin.  .  .  . 
the  following  lots  of  land,  and  all  the  estate, 
right,  title,  etc.,  of  said  parties  of  the  first 
part,"  etc.  ?  At  common  law,  certain  words 
of  conveyance  imported  covenants  of  title;  and, 
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so  strong  was  the  implication,  it  was  in  some 
cases  held  that  an  express  limited  covenant  could 
not  repel  it.  It  seems  now  generally  agreed 
that,  in  conveyances  of  freehold,  only  one 
word,  ''do,"  or  "rfedt,"--**I  give,"  or '"have 
given," — ^had  such  potent  effect.  Rawle,  Cov- 
enants, §  270;  FVost  v.  Raymond,  2  Cai.  188. 
The  word  *  "grant"  did  not  imply  a  covenant. 
Piatt,  Covenants,  47,  48.  Nor  did  "grants 
bargain,  and  sell."  Rickets  v.  Dickens,  5  N.  C. 
343,  4  Am.  Dec.  656;  Frost  v.  Raymond,  su- 
pra. And  it  has  been  held  that,  in  a  convey- 
ance merely  of  the  grantor's  rights  in  the  land, 
even  the  terrible  word  **rf«ft"  would  not  raise 
a  warranty.  Deakins  v.  Mollis,  7  Gill  &  J. 
811.  Also  it  is  said  that,  in  a  deed  of  "grant,, 
bargain,  and  sell,"  an  expre^^s  covenant  takes 
away  all  implied  covenanU>.  Vanderkarr  v. 
Vanderkajr,  11  Johns.  122.  When  convey- 
ances came  to  be  made  under  the  Statute  of 
Uses,  the  courts  did  not  raise  covenants  by  im- 
plication. The  deed  of  bargain  and  sale  came 
into  use  under  this  statute,  and,  it  beini:  the 
deed  com monlv  employed  in  the  United  States, 
as  a  general  rule,  in  the  absence  of  statute,  there 
are  no  implied  covenants  with  us.  Tiedeman 
Real  Prop.  §859;8  Washb.  Real  Prop.  p.  *671 
Walker,  Am.  Law,  9th  ed.  p.  464;  Allen  y. 
fiayttard.  6  Me.  227,  17  Am.  Dec.  221.  In 
some  of  the  states,  by  express  statute, 
the  words  "grant,  bargain,  and  sell"  im- 
port certain  covenants.  4  Kent,  Com.  473, 
474;  Rawle,  Covenants,  §  285  et  seq.;  Mar- 
tindale,  Conv.  ^  173.  But  where  there  is  also 
an  express  covenant  it  is  held  that  the  statu- 
tory implied  covenant  is  modified  thereby. 
Weems  v.  Mc(^aughnn,  7  Smedes  &  M,  422 
Shelion  v.  Pease,  10  Mo.  473.  So  the  statutory 
covenant  will  be  restrained  where  the  convey- 
ance is  of  the  grantor's  interest  only.  Gibson, 
V.  CfmUeau,  39  Mo.  636.  There  is  no  statu- 
tory implication  of  covenants  in  Georgia,  except 
as  to  deeds  containini;  a  general  warranty. 
Code,  g  2708.  In  McDonald  v.  Beall,  56  Ga. 
288,  it  was  held  that  there  is  no  implied  war- 
ranty in  the  sale  of  land.  That  being  a  parol 
sale,  and  no  deed  being  given,  the  case  does 
not  apply  here. 

The  present  deed  purports  to  convey  the 
specific  lots  and  the  grantors'  right,  title, 
interest,  etc.,  in  the  same.  The  first  part  of 
the  descriptive  clause,  standing  alone,  might 
import  an  intention  to  pass  title  paramount, 
not  merely  such  title  as  the  grantors  had.  But 
it  does  not  stand  alone;  it  is  followed  by  a 
nearly  exhaustive  catalogue  of  words  sicuify- 
ing  any  kind  of  interest  which  the  grantors 
might  .have  in  the  land.  All  this  would  be 
useless  surplusage,  unless  it  was  intended  by 
the  grantors  to  convey  simply  such  title  or 
interest  as  they  had,  without  undertaking  to 
pass  necessary  title  paramount.  This  view  is 
strengthened  by  observing  the  words  of  con- 
veyance which  are  words  of  release  and  quit- 
claim, {(ribson  V.  Chovt-eau,  f>npra:  Younrj  v. 
(Hippingfr,  14  Kan.  148:)  and  also  by  con- 
sidering the  special  warranty,  which  extends 
solely  to  title  or  claim  by  or  through  the 
grantors,  {Wright  \.  Shorter,  fiQQa.  12.)  This 
special  warranty  would  be  rendered  wholly 
nugatory  by  construino:  the  clause  in  question 
as  an  unqualified  undertaking  to  pass  title 
paramount. 
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The  latter  part  of  section  2248  of  the  Code 
is  not  without  application  here,  b^  analogy  at 
least.  It  says:  "If  a  less  estate  is  expressly 
limited,  the  courts  shall  not  by  construction 
increase  such  estate  into  a  fee,  but,  disregard- 
ing all  technical  rules,  shall  give  effect  to  the 
intention  of  the  maker  of  the  instrument,  as 
far  as  the  same  is  lawful,  if  the  same  can  be 
gathered  from  its  contents;  and,  if  not  in  such 
case  the  court  may  hear  parol  evidence  to  prove 
the  intention."  The  court,  in  trying  this  case, 
heard  parol  evidence  from  both  sides  as  to  the 
sale  of  these  lands,  and  it  in  no  wise  conflicts 
with  the  construction  put  upon  the  deed.  On 
the  contrary,  the  defendant  who  made  the 
purchase  admitted  in  bis  testimony  that  he  was 
willing  to  purchase  without  a  warranty  if  he 
could  be  placed  in  actual  possession  of  the 
land.  In  rebuttal  he  testified  that  it  was 
agreed  that  his  firm  should  take  the  lands 
without  warranty.  All  the  testimony  shows 
it  was  plainly  understood  on  both  sides  that 
there  was  to  be  no  warranty.  The  defendants 
relied  upon  certain  testimony  of  McDonough 
as  showing  the  clause  containing  the  expression 
"in  their  full  possession  and  seisin"  to  be  a 
covenant  of  possession  and  seisin.  But  this 
expression  must  be  taken  as  qualified  by  the 
immediately  accompanying  words  of  convey- 
ance, which  contemplate  a  mere  release  or 
quitclaim,  and  by  the  subsequent  special  cov- 
enant. Certainly  this  is  not  a  formal,  or  even 
a  plain,  covenant  for  possession  and  seisin  to 
any  extent,  much  less  as  against  all  persons 
whatsoever.  It  can  have  effect  as  against  any 
acts  or  title  by  the  grantors  or  persons  claim- 
ing under  them.  The  testimony  referred  to  is 
a  very  feeble  support  to  the  construction  con- 
tended for.  The  witness  said:  "If  he  could 
be  placed  in  actual  possession  of  the  land,  he 
was  willing  to  purchase  the  property,  and 
waive  a  covenant  of  warranty.  .  .  .  Posses- 
sion wad  to  be  given  to  defendants,  because  in 
their  sawmill  business  this  possession  is  neces- 
sary. It  was  particularly  important  that  de- 
fendants should  have  exclusive  possession, 
because  they  had  their  timber  lands  lying  be- 
yond these,  which  they  wished  to  reach.  .  .  . 
The  grantors  knew  that  defendants  were  in 
the  sawmill  business,  and  were  fully  aware  of 
the  use  to  which  defendants  expected  to  put 
these  lots."  The  witness  seems  to  bespeaking 
of  his  own  state  of  mind,  and  not  of  any  agree- 
ment of  minds.  He  does  not  say  that  the 
grantors  promised  or  undertook  to  put  defend- 
ants in  possession.  The  delinquency  here 
charged  consisted  in  knowing  of  the  use  to 
which  the  lots  were  expected  to  be  put,  and  (it 
may  l)e  inferred)  in  not  making  proper  provis- 
ion therefor.  The  only  agreement  to  which 
he  distinctly  swears  is  this:  "It  was  agreed 
that  his  firm  would  take  the  lands  without 
warranty."  It  may  be  doubted,  under  author- 
ities presently  to  be  cited,  whether  this  testi- 
mony was  admissible,  because  the  legal  effect 
or  extent  of  a  covenant  cannot  be  varied  by 
parol.  But,  whether  admissible  or  not,  it  was 
not  strong  enough  to  establish  the  construction 
contended  for. 

Upon  the  whole,  then,  it  appears  that  the 
deed  contains  no  covenant  except  the  special 
one  above  alluded  to.  Does  the  loss  of  either 
of  the  two  lots  come  within  its  terms?    It  is 
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not  disputed  that  the  title  to  lot  104  was  once 
in  A.  J.  Miller,  one  of  the  grantors,  and  was 
devested  by  sheriff's  sale,  under  an  execution 
against  A.  J.  Miller  &  Son,  five  years  and 
more  before  the  deed  to  defendant  was  made. 
The  sheriff's  deed  was  duly  recorded,  and  this 
record  was  constructive  notice  to  the  defend- 
ants. Their  plea  is  based,  not  on  fraud,  mis- 
representation, or  breach  of  confidence,  but 
solely  on  breach  of  covenant.  The  loss  of  this 
lot  does  not  fall  within  the  latter  part  of  the 
special  covenant,  because  the  title  or  claim 
under  the  sheriff's  sale  was  not  set  up  by  any 
of  the  grantors,  but  by  a  stranger.  Nor  does 
it  come  within  the  first  part  of  that  covenant, 
because  that  provides  against  claims  thereafter 
made  by  the  grantors,  or  by  some  person 
claiming  under  them.  The  grantee  in  the 
sheriff's  deed  holds  adversely  to  the  defendant 
in  execution,  and  not  under  him.  The  defend- 
ants' deed  is  a  quitclaim,  purporting  to  pass 
only  such  interest  as  the  grantors  had  at  the 
time  of  conveying.  It  often  happens  that 
persons  give  such  deeds  who  have  no  title  at 
all:  and  the  lack  of  title,  where  no  fraud  or 
deception  is  practiced,  is  no  ground  for  sub- 
jecting such  a  grantor  to  damages.  As  to  lot 
194,  which  was  lost  in  the  ejectment.  Miller 
testified  without  contradiction  that  he  "told 
McDonough  that  a  suit  of  ejectment  was  then 
pending  for  this  lot,  and  McDonough  replied 
that  he  (Miller)  must  defend  McDonough  & 
Co."  This  loss  likewise  is  not  within  the 
special  covenant,  because  it  was  an  adversity 
which  the  grantors  could  not  prevent,  unless 
they  were  negligent  in  defending,  which  does, 
not  appear.  Besides,  McDonough  was  noti- 
fied of  the  action  then  pending,  and  apparent- 
ly chose  to  take  the  risk.  His  reply  that  Miller 
must  defend  ^IcDonough  &  Co.  hardly  makes 
a  promise  by  Miller  to  do  it.  Even  if  Miller 
had  promised,  it  would  not  be  allowable, 
where  there  is  no  issue  of  fraud  or  the  like,  to 
attach  a  parol  promise  like  this  to  a  deed  con- 
taining no  such  undertaking.  Anonymous,  2 
Ch.  Cas.  19:  Bayntond  v.  Hammond,  10  Cush. 
134;  Hofce  V.  Walker,  4  Gray,  818;  Earle  v. 
De  Witt,  6  Allen,  580;  Hunt  v.  Amidon,  4 
Hill,  845,  40  Am.  Dec.  283;  CoUinan  v.  Hart, 
25  Ind.  256;  Holley  v.  Younge,  27  Ala.  204. 
And  see  Peabody  v.  Phelps,  9  Cal.  218. 

Now,  are  the  defendants  entitled  to  set  up  as 
a  defense  to  the  notes  sued  on  that  they  lost 
the  said  two  lots?  This  depends  upon  who 
took  the  risk  of  the  title  being  good.    The 

f  ran  tors,  both  in  the  negotiations  and  in  their 
eed,  expressly  declined  that  risk;  consequent- 
ly the  purchasers  assumed  it.  The  law  is  clear 
that,  where  the  buyer  takes  a  quitclaim  deed, 
— that  is,  a  deed  without  any  warranty, — the 
maxim  of  cateftt  emptor  applies.  He  is  with- 
out remedy  if  the  title  fails.  He  cannot  re- 
cover back  the  purchase  money,  either  at  law 
or  in  equity.  Ihrsey  v.  Jackman,  1  Serg.  & 
R.  42;  Earle  v.  De  Witt,  supra;  Soper  v. 
Stevens,  14  Me.  138;  Bates  v.  D^^aivi/},  SPaige, 
800,  8  L.  ed.  726.  And  see  Com.  v.  MeCUin- 
achan,  4  Rand.  (Va.)  482.  £quity  will  not 
relieve  against  payment  of  the  purchase  money 
(1  Fonblanque,  Eq.  878,  note;  Rawle,  Cove- 
nants, ^  321:  Barkhamsted  v.  Vase,  5  Conn. 
528,  13  Am.  Dec.  92,  2  Sugd.  Vend.  652,)  nor 
can  the  purchaser  have  rescission,  {Maney  v. 
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Porter,  8  Humph.  346,  368;  MiddUkauff  v. 
Barrick,  4  Qill,  290;  Butman  v.  Husaep,  80 
Me.  263;)  nor  can  he  set  up  the  failure  of  title 
in  defense  to  an  action  for  the  purcbafie  money, 
{Bnekner  v.  Street,  15  Fed.  Rep.  865;  Wright 
v.  Shorter,  56  Ga.  72.)  In  the  case  last  cited 
this  court  held:  "When  bridge  and  ferry 
franchisea,  purporting  on  the  face  of  the  grant 
to  be  exclusive,  are  conveyed  by  deed  in  fee 
simple,  with  warranty  of  title  against  the 
vendor  and  his  heirs  only,  the  purchaser,  in  the 
absence  of  any  fraud  in  the  vendor,  takes  the 
risk  of  the  grant's  proving  exclusive  or  not  ex- 
clusive in  its  legal  operation."  In  the  absence 
of  fraud,  misrepresentation,  or  mistake,  the 
purchaser's  redress  depends  solely  on  the  cov- 
enants expressed  in  the  deed.  If  there  are  no 
covenants,  or  if  the  loss  is  not  within  the  cov- 
enants, the  loss  falls  upon  him,  and  will  not 
be  thrown  back  on  the  innocent  vendor.  To 
do  this  would  be  to  import  a  condition  into  the 
contract  that  the  vendor  should  repay  or  lose 
the  purchase  monev  on  failure  of  title,  though 
the  parties  themRelves  made  no  such  agree- 
ment. .  In  such  case  the  vendee  buys  the  ven- 


dor's title  for  better  or  for  worse,  and  pays 
his  money,  not  for  the  land  necessarily,  but 
for  the  vendor's  title  such  as  it  is.  When  he 
gets  what  he  bargains  for,  he  ought  to  pay. 
A  vendee  can  protect  himself,  by  requiring  the 
usual  covenant  of  general  warranty,  or  he  can 
waive  that  protection  by  accepting  a  deed  with 
a  limited  warranty,  or  one  without  any  war- 
ranty at  all.  Whichever  he  selects,  he  ought 
to  abide  by  his  choice.  It  will  frequently 
happen  that  a  quitclaim  deed  is  obtained  for 
very  much  less  than  a  warranty  deed  would 
cost.  To  allow  a  purchaser  by  quitclaim  to 
set  off  against  the  purchase  money  a  failure  of 
title  to  some  of  the  land  would  force  the  ven- 
dor to  part  with  such  proprietorship  as  he  had 
in  the  whole  tract  for  less  than  he  agreed  to 
take. 

The  foregoing  discussion  disposes  of  this 
litigation  upon  its  substantial  merits,  and, 
though  various  grounds  are  stated  in  the 
motion  for  a  new  trial,  they  are  all  controlled, 
as  to  the  result,  b^  what  has  been  said.  The 
court  did  not  err  m  overruling  the  motion. 

Judgment  affirmed? 
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*  1 .  The  real  estate  of  £•»  the  owner,  was 
dnljr  aaaessed  for  taxes  fbr  the  year 
1886.  On  the  Ist  day  of  October,  1880,  E.  paid 
to  the  treasurer  of  the  county  the  amount  of  the 
taxes  thus  nBsessed.  Afterwards,  on  the  6tb 
day  of  October,  1886.  the  treasurer  wronflrfully 
advertised  and  sold  the  real  estate  of  K  for  these 
taxes  to  B.,  and  issued  him  a  tax  certificate. 
Two  years  afterwards,  there  bavins  been  no  re- 
demption of  the  land  from  the  sale,  the  treasurer 
executed  and  delivered  to  B.  a  tax  deed  for  the 
land.  Afterwards  B.,  for  a  valuable  considera- 
tion, conveyed  to  B.  the  tax  deed,  and  assigned 
all  his  <B'8)  right,  title,  and  interest  to  the  land 
and  to  the  recovery  of  the  money  he  had  paid  for 
the  land  at  the  tax  sale.  Held,  that  under  our 
statute  (•  1629,  Comp.  Laws)  the  purchaser  at  a 
wrongful,  unlawful,  or  erroneous  tax  sale  is  en- 
titled to  have  his  money  refunded  to  him,  with 
interest  at  Vt  per  cent  per  annum  from  the  date 
of  sale,  by  the  county  selling  the  land.  HcW. 
further,  that  this  right  to  have  the  money  re- 
funded is  assignable,  and  when  It  Is  duly  assigned  i 
the  assignee  has  the  same  right  and  title  to  the  I 
money  as  the  assignor  had  himself  before  the  as- 
signment, and,  in  case  the  proper  officer  of  the 
county  refuse  to  refund  the  money,  the  assignee 
can  maintain  an  action  for  its  recovery. 

*Headnote8  by  Bennbtt,  P.  J. 


8.  The  date  of  a  reeelpt  gr^Ten  for  the 
payment  of  money  is  prima  Ikcie  ewi- 
denee  that  the  money  was  paid  and  the 

receipt  executed  on  the  day  it  bears  date.  Fet 
this  presumption  is  not  conclusive,  but  is  easily 
overcome,  so  far  as  relates  to  the  precise  date, 
and  the  true  date  may  be  proved  aliunde, 

(December  10, 1862.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Brookings  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover money  which  plaintiff  had  been  com- 
pelled to  pay  to  redeem  a  certain  tax  certificate 
against  his  property  which  was  alleged  to  have 
been  illegal  for  the  reason  that  at  the  time  it 
was  issued  there  were  no  taxes  standing  un- 
paid against  the  property.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  P.  C.  Murphy,  Staters  Atty.,  and 
Georg^e  A.  Hathews^  for  appellant: 

The  sale  by  the  treasurer  of  respondent's 
land  after  the  tax  had  been  paid  is  a  tort  for 
which  the  treasurer  and  not  the  county  is 
liable. 

Morris  v.  Sioujn  Count y,  42  Iowa,  416;  Wal- 
lace V.  Menasha,  48  Wis.  79,  33  Am.  Rep.  804; 
Martin  v.  Brooklyn,  1  Hill,  545;  TIamilton 
County  Comrs.  v.  Mighels,!  Ohio  St.  109;  Ang. 
&  Am.  Priv.  Corp.  ^5  311;  Otoe  Couvty  Comrs. 
V.  Gray,  10  Neb.  565. 

If  the  tax  was  actually  paid  as  alleged,  on 
October  1,  the  jurisdiction  of  the  treasurer  over 


XoTB.— For  assignability  of  rlgrht  to  set  aside 
judfrment.  see  Whitney  v.  Keiley.  \b  L.  R.  A.  813, 
and  nfAA.  M  Cal.  140. 

For  asBlfirnability  of  future  accounts  or  earnings, 
see  Sandwich  Mfgr.  Co.  v.  Robinson  flowa)  14  L.  R. 
A.  12B,  and  noie. 

For  asstgnabllity  of  unearned  salary  of  officer, 
see  Bowery  Nat.  Bank  v.  Wilson,  9  L.  tt.  A.  706, 122 
N.  Y.  478. 
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For  assiirnahility  of  cause  of  action  for  personal 
tort,  see  Hunt  v.  Conrad^4  L.  B.  A.  5]£,  and  note, 
47  Minn.  657.  w 

For  asslKnability  of  contract  for  personal  serv- 
ices requiring  special  skill  and  knowledge,  see 
Sloan  V.  Williams,  13  L.  R.  A.  496,  and  rutit,  138  111.  48. 

For  assigoment  of  future  contingent  interest, 
see  Read  v.  Mosby,  5  L.  R.  A.  122,  and  noU,  87  Tenn. 
759. 
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the  land,  ceased  immediately  upon  such  pay- 
ment, and  in  the  subsequent  sale  he  was  a  mere 
wrongdoer;  his  acts  were  ultra  vires,  for  which 
the  county,  was  in  no  manner  responsible. 

Iowa  A.  i?.  Land  Co.  v.  Woodbury  County, 
64  Iowa,  212;  Butler  v.  Fayette  County  Suprs. 
46  Iowa,  826;  D.  M.  A  M.  R.  Co.  v.  Loiory,  51 
Iowa,  486;  Stone  v.  Woodbury  County^  Id.  522; 
Larillard  v.  Monroe,  11  N.  Y.  892,  62  Am. 
Dec.  120;  Otoe  County  Comrs.  v.  Oray,  supra; 
Price  V.  Lancaster  County,  18  Neb.  199. 

The  county  is  not  liable  for  any  portion  of 
the  tax  erroneously  collected  except  the  amount 
which  it  collected  for  its  own  use,  and  cannot 
be  held  responsible  for  the  moneys  paid  over 
to  the  public  organizations  within  the  county 
which  were  authorized  to  disburse  them. 

Price  V.  Lancaster  County,  supra. 

Where  the  owner  redeems  from  a  void  tax 
sale,  void  because  the  taxes  for  which  the  land 
was  sold  had  been  paid,  he  cannot  recover 
back  the  amount  paia  in  redemption  from  the 
county. 

Mollis  V.  Sioux  County,  42  Iowa,  416;  Sears 
V.  Marshall  County,  59  Towa,  603;  Shane  v. 
St.  Paul,  26  Minn.  548;  Smith  v.  Sefiroeder,  15 
Minn.  86,  and  cases  there  cited;  Pmoell  v.  St. 
Croix  County  Suprs.  46  Wis.  210;  Cooley, 
Taxn.  656,  and  cases  cited;  Otoe  County  Comrs. 
v.  Gray,  supra. 

Messrs.  Hall  ft  Jenkins*  for  respondent: 

It  is  unnecessary  to  present  any  formal  com- 
plaint to  a  board  of  county  commissioners. 

Howard  County  Comrs.  v.  Jennings,  104 
Ind.  108;  Stout  v.  Qrant  County  Comrs.  107 
Ind.  343;  Dubois  County  Comrs.  v.  Wertz,  112 
Ind.  268. 

It  has  always  been  considered  that  the  pay- 
ment under  protest  of  an  illegal  tax  or  demand 
to  any  officer  armed  with  ^a  warrant  authoriz- 
ing him  to  enforce  the  payment  is  not  volun- 
tary and  may  be  recovered  back.  Nor  is  it 
necessary  in  order  to  constitute  a  compulsory, 
as  distinguished  from  a  voluntary,  payment, 
that  the  unlawful  demand  be  made  by  an  offi- 
cer who  is  prepared  to  enforce  it  by  process; 
there  may  be  that  kind  and  degree  of  necessity 
or  coercion  which  justifies  and  virtually  re- 
quires payment  to  lie  made  of  the  illegal  de- 
mands of  a  private  person  who  had  it  in  his 
power  to  seriously  prejudice  the  property 
rights  of  another,  and  to  impose  upon  the  lat- 
ter the  risk  of  suffering  great  loss  if  the  demand 
be  not  complied  with. 

State  V.  Nelson,  4  L.  R.  A.  303,  41  Minn.  25. 
and  cases  cited;  Farguson  v,  Winslow,  84  Minn. 
884,  and  cases  cited;  Wakefield  v.  Neicbon,  6 
Q.  B.  266;  2  Dill.  Mun.  Corp.  943,  and  cases 
cited;  ParcJier  v.  Marathon  County,  52  Wis. 
888,  88  Am.  Rep.  745. 

Under  our  statute  (S.  Dak.  Rev.  Laws,  §  1629), 
upon  a  sale  of  lands  where  no  taxes  are  due, 
as  in  this  case,  the  purchaser  can  recover  from 
the  county,  not  only  the  total  amount  paid  but 
also  interest  thereon  at  12  per  cent  per  annum. 

Wilson  V.  Butler  County,  4  L.  R.  A.  589,  26 
Neb.  %l^f Roberts  v.  ^dams  County,  18  Neb. 
471;  Daniels  v.  Watenown  Twp.  55  Mich.  876; 
Babcock  v.  Beaver  Creek  Twp.  65  Mich.  479; 
State  V.  Nelson,  supra. 

The  purchaser  can  recover  the  full  amount 
paid  to  the  county. 

Roberts  v.  Adams  County,  supra;  Merriam 
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V.  Oioe  County,  15  Neb.  408;  Wilson  v.  Butler 
County,  Daniels  v.  Watertown,  Babcock  v. 
Beaver  Creek  7wp.  and  State  v.  Nelson,  supra: 
PoweU  V.  St.  Croix  County  Suprs.  46  Wis.  210. 

A  county  no  more  than  an  individual  should 
be  permitted  to  receive  and  retain  money 
through  a  mistake  of  fact  or  wrongful  act. 

Reverts  v.  Adams  County  and  Merriam  v. 
Otoe  County,  supra.  « 

This  being  a  cause  of  action  for  moneys  paid 
to  the  use  and  benefit  of  appellant,  and  as  re- 
spondent has  shown  himself  to  be  the  proper 
party  entitled  thereto,  there  can  be  no  ques- 
tion as  to  this  being  an  assignable  claim. 

Fairbanks  v.  Sargent,  6  L.  R.  A.  475  117 
N.  Y.  320;  People  v.  Tioga  C.  P.  19  Wend.  73; 
Bliss,  Code  PI.  §  38;  Comegys  v.  Vasse,  :c6  U. 
S.  1  Pet.  209,  7  L.  ed.  115;  Vimont  '^.  Chicago 
dt  N.  W.  R.  Co.  64  Iowa,  513.  See  aiso  Clews 
V.  Traer,  57  Iowa,  459;  Jjawley  v.  Chicago,  B. 
A  q.  R.  Co.  71  Iowa,  717. 

Bennett*  P.  J.,  delivered  the  opinion  of 
the  court: 

The  allegations  of  the  complaint  show  that 
on  the  1st  day  of  October,  1886,  the  plaintiff 
paid  to  the  treasurer  of  Brookings  county  all 
the  taxes  which  were  due  and  assessed  against 
his  real  estate  for  the  year  1885;  that  afterwards 
the  treasurer  unlawfully,  erroneously,  and 
wrongfully  advertised  and  sold  his  real  estate 
for  such  taxes  for  the  sum  of  $21.91.  to  one 
Bowdle,  and  issued  to  him  a  tax  certificate. 
Two  years  afterwards,  there  having  been  no 
redemption  of  the  land  from  this  sale,  the  treas- 
urer executed  to  said  Bowdle  his  deed  for  the 
land,  and  afterwards  Bowdle  assigned  to  the 
plaintiff  all  his  right,  title,  and  interest  in  and 
to  said  premises  and  to  the  said  money  paid  by 
him  for  the  tax-sale  certificate.  If  these  allega- 
tions are  true,  (and,  for  the  purpose  of  deier- 
minins:  the  questions  arising  on  demurrer  to 
the  complaint,  we  must  assume  they  are,)  there 
were  no  taxes  due  from  the  respondent  on  the 
day  of  the  tax  sale;  and,  if  none  were  due,  it 
was  wrong  to  offer  for  sale  the  land,  to  sell  it, 
or  to  take  the  money  bid  at  the  sale,  or  to  i^sne 
a  certificate  of  sale  to  the  alleged  purchaser,  by 
the  treasurer.  This  being  done,  the  purchaser,, 
under  our  statute,  is  entitled  to  have  his  money 
refunded  to  him,  with  interest  at  12  per  cent 
per  annum  from  date  of  sale.  Section  1629, 
Comp.  Laws,  provides  that  when  by  mistake 
or  wrongful  act  of  the  treasurer  land' has  been 
sold  on  which  no  tax  was  due  at  the  time,  the 
county  is  to  save  the  purchaser  harmless  by  pay- 
ing him  the  amount  of  the  principal  and  interest 
at  the  rate  of  1 2  per  cent  from  date  of  sale.  But 
the  question  now  arises.  Is  this  right  of  the  pur- 
chaser at  the  tax  sale  to  be  thus  reimbursed  a 
personal  right,  or  can  it  be  transferred  to  an- 
other by  assignment  ?  Upon  the  determina- 
tion of  this  question  depends  the  liability  of 
the  county  to  the  respondent  in  this  action. 
Section  2876,  Comp.  Laws,  says  a  thing  in  ac- 
tion is  a  right  to  recover  money  or  other  per- 
sonal property  by  a  judicial  proceeding.  Sec- 
tion 2877  says  a  thing  in  action,  arising  out  of 
the  violation  of  a  right  of  property,  or  out  of 
an  obligation,  may  be  transferred  by  the  own- 
er. There  can  be  no  doubt  but  that  Bowdle, 
the  original  purchaser  at  the  wrongful  tax  sale, 
had  the  right  to  recover  back  the  money  he 
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paid  at  said  sale  by  a  judicial  proceeding,  if 
it8  payment  had  been  refused  by  the  proper 
officer  of  the  county  who  should  have  refunded 
it  to  him.  If  this  is  true,  Bowdle  had,  under 
the  provisions  of  the  section  above  quoted,  a 
**thing  in  action."  Mr.  Pomeroy,  in  bis  valu- 
able work  on  ^medies  and  Remedial  Rights, 
after  discussing  at  length  the  assignability  of 
things  in  action,  in  sections  144-147,  sa)rs:  "It 
is  fully  established  by  a  complete  unanimity  in 
the  decisions  that  causes  of  action  which  sur- 
vive and  pass  to  the  personal  representatives 
of  a  decedent  as  assets, or  continue  as  liabilities 
against  such  representatives,  are,  in  general, 
assignable;  while  those  causes  of  action  which 
do  not  thus  survive  are  not  assignable."  "By 
the  common  law,"  he  says,  "causes  of  action 
arisini;  out  of  contract,  unless  the  contract,  be- 
ing still  executory,  was  purely  personal  to  the 
•decedent,  or  unless  the  injury  resulting  from 
its  breach  consisted  entirely  of  personal  suffer- 
ing, bodily  or  mental,  of  the  decedent,  did 
thus  survive;  while  causes  of  action  arising  out 
of  torts  did  not,  in  general,  survive.  But  the 
statutes  in  most,  if  not  all,  the  states  have 
changed  this  ancient  rule,  and  have  greatly  en- 
larged the  class  of  things  in  action  which  sur- 
vive. It  is  now  the  general  American  doctrine 
that  all  causes  of  action  arising  from  torts  to 
property,  real  or  personal,  injuries  to  the  estate 
by  which  its  value  is  diminished,  do  survive, 
and  go  to  the  executor  or  administrator  as  as- 
sets in  his  hands.  As  a  consequence,  such 
things  in  action,  although  l)ased  upon  a  tort, 
are  assignable."  The  following  resume  of  au- 
thorities will  show  the  universality  of  the  rule, 
and  the  reasons  upon  which  it  is  based:  Hoyt 
V.  Thompson,  5  N.  Y.  320;  Baiffht  v.  Hayt,  19 
N.Y.  464;  B.i/J^bie  v.  Wood,  24  N.  Y.  607;  Weire 
V.  Davenport,  11  Iowa,  49,  77  Am.  Dec.  132; 
7)/son  V.  McOuineas,  25  Wis.  656;  Blair  v. 
Hamilton,  48  Ind.  32;  Chapman  v.  Plummer,  86 
Wis.  262. 

The  criterion,  therefore,  by  which  to  judge 
of  the  assignability  of  things  in  action  is  to  as- 
certain whether  the  demand  survives  upon  the 
decease  of  the  party  or  dies  with  him.  If  all 
things  in  action  are  separated  into  two  classes 
by  this  line  of  division ,  those  embraced  in  the 
tirst  class  are  assignable,  and  those  which  fall 
into  the  second  are  not.  In  the  first  class  may 
be  put  claims  arising  from  the  breach  of.  con- 
tracts; those  arising  from  torts  directly  to  real 
or  persona]  property;  and  frauds,  deceits,  and 
other  wrongs  by  which  an  estate,  real  or  per- 
aonnl,  is  ]njured,dimini8hed,  or  damaged.  In 
the  second  class  are  all  torts  to  the  person  or 
character,  when  the  injury  and  damage  are 
confine  to  the  body  or  the  feelings  of  the  per- 
son injured.  As  a  result  of  these  general  prin- 
ciples, we  think  it  safe  to  say  that  it  is  fully 
established  that  a  right  of  action  to  recover  for 
the  wrongful  taking  and  carrying  away  or  the 
wrongful  conversion  of  personal  property  is 
assignable.  Sherman  v.  Eider,  24  N.  Y.  881; 
Riehtmeyer  v.  Bemsen,  38  N.  Y.  206;  Smith  v. 
Eennett,  18  Mo.  154;  Lazard  v.  Wheeler,  22 
Cal.  140;  Tyson  v.  McGuineas,  supra.  A  con- 
tract of  guaranty  may  be  assigned,  {Small  v. 
S^oan,  1  Bosw.  352;)  the  right  to  trade-mark, 
{/jockiwody.  Bostwick,  2  Daly,  521;)  a  widow's 
right  to  dower,  {Strong  y.  Clem,  12  Ind.  37,  74 
Am.  Dec.  200;)  the  claim  of  a  rightful  officer 
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against  an  intruder  for  the  fees  of  the  office  re- 
ceived by  the  latter  during  the  period  of  his 
occupancv,  {Piatt  v.  Stout,  14  Abb.  Pr.  178;)  a 
sheriff's  aemand  against  an  attorney  for  his 
fees  in  executing  process,  (Birkbeck  v.  Stafford, 
Id.  285).  An  assignment  of  demand  in  ex- 
pectancy is  valid  in  equity  as  an  agreement, 
and  becomes  an  absolute  transfer  as  soon  as  the 
demands  arise  and  come  into  existence  in  favor 
of  the  assignor.  Field  v.  New  York,  6  N.  Y. 
179, 57  Am.  Dec.  485;  Bliss  v.  Lawrence,  58 
N.  Y.  442,  17  Am.  Rep.  273.  In  California, 
under  a  statute  verbatim  like  the  above,  the 
following  rights  of  action  arising  out  of  con- 
tracts have  been  declared  assignable:  Breach 
of* an  agreement  to  pay  moneyi  (Gray  v.  Gar- 
rison, 9  Cal.  325;)  of  a  contract  not  to  run  boats 
on  a  certain  line  of  travel,  {California  Steam 
Nav.  Co.  V.  Wright,  6  Cal.  258,  65  Am.  Dec. 
511;)  of  a  contract  to  pay  for  street  work, 
( Cochran  v.  Collins,  29  Cal.  129).  In  the  case  at 
bar,  Bowdle  having  a  thing  in  action,— that  is, 
the  right  to  a  recovery  of  the  money  back  from 
the  countv  which  he  had  paid  for  the  wrong- 
ful sale  of  plaintiff's  lands  for  taxes,  it  being  a 
claim  which  would  survive  to  his  personal  rep- 
resentatives had  he  died  before  it  was  enforced, 
and  not  relating  to  his  person  or  character,  or 
confined  to  his  body  or  mental  feeling, — under 
the  rule  as  above  stated  it  was  assignable,  and 
his  assignee  had  the  same  right  and  title  to  it 
as  he  had  himself.  By  his  assignment  he  had 
precluded  himself  from  ever  asserting  any  right 
to  the  money  from  the  county,  but  it  was  trans- 
ferred to  his  assignee.  The  complaint  aver- 
ring the  assignment  to  the  plaintiff,  if  the 
county  was  liable  to  refund  to  the  original 
purchaser,  it  is  liable  to  plaintiff. 

It  is  also  contended  that  the  complaint  is  de- 
fective, because  it  does  not  aver  payment  of 
the  original  tax  by  the  respondent  prior  to  the 
sale.  This  contention  is  based  upon  the  ground 
that  the  receipt  attached  to  the  complaint  as- 
an  exhibit  was  dated  October  9,  1888, — five 
days  after  the  alleged  wrongful  sale  of  the 
land, — and  that,  if  there  is  a  variance  between 
the  receipt  and  the  complaint,  the  former  must 
control.  This  contention  is  untenable.  While 
the  general  rule  is  that  a  receipt  should  be 
prima  facie  taken  to  have  been  made  on  the 
day  it  bears  date,  and  is  presumed  to  have  been 
executed  on  the  day  as  specified,  yet  this  pre- 
sumption is  not  conclusive,  but  is  easily  over- 
come, so  far  as  relates  to  the  precise  date;  and 
the  true  date  may  be  proved  aliunde.  Fair- 
hanks  V.  Metcalf,  8  Mass.  230:  Harrison  v. 
Phillips  Academy,  12  Mass.  456;  Treadwell  v. 
Reynolds,  47  Cal.  171;  Cook  v.  Knowles,  88 
Mich.  816. 

In  the  last  case  cited  it  was  held  that  parol 
evidence  is  admissible  to  show  the  true  date  of 
the  delivery'  of  a  deed.  The  allegation  of  the 
complaint  is  "that  on  the  1st  day  of  October, 
1886,  William  Nichols,  by  virtue  of  his  said 
office  as  treasurer  of  said  countv  of  Brookings, 
collected  from  plaintiff,  and  plaintiff  paid  to 
said  William  Nichols, as  treasurer  of  said  coun- 
ty of  Brookings,  the  sum  of  fifteen  dollars  and 
thirty-eight  cents.  .  .  .  being  in  full  for 
the  real-estate  taxes  as  aforesaid  duly  assessed 
and  levied  against  the  said  real  property  of 
plaintiff  for  the  year  1885."  It  is  thus  shown 
that  the  complaint  makes  a  positive  allegation 
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of  the  payment,  the  time  of  payment,  and  to 
whom  paid;  therefore  ail  contentions  based  up- 
on the  receipt  as  forming  a  substantial  part  of 
the  complaint  are  not  well  founded,  and  can- 
not be  considered  on  demurrer  in  determining 
the  sufficiency  of  the  pleading.  Neither  is  the 
contention  that  this  is  an  action  founded  upon 
the  idea  that  the  money  paid  to  Bowdle  was  in 
the  nature  of  a  redemption;  therefore  the  au- 
thorities cit€d  in  support  of  that  point  are  not 
pertinent.  The  theory  of  the  complaint  is 
that  the  respondent  is  the  legal  assignee  of  all 
the  right,  title,  and  interest  that  Bowdle  had 
in  the  money  he  paid  for  the  land  which  had 


been  wrongfully  and  erroneously  sold  at  the 
tax  sale  by  the  treasurer  of  Brookings  county; 
and  that  Bowdle  had  an  assignable  interest, 
and  that,  as  the  plaintiff  was  his  legal  assignee, 
he  could  maintain  an  action  the  same  as  Bow- 
dle could  have  done.  The  allegations  of  the 
complaint  sustaining  this  theory,  when  stripped 
of  much  superfluous  matter  which  does  not 
affect  the  substantial  averments,  we  must  hold 
that  the  complaint  is  good,  and  the  demurrer 
properly  overruled. 

Judgment  affirmed. 

All  the  Judges  concur. 
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Helena  BLANK,  Appt., 
r. 

Francis  NOHL,  Admr.,  etc.,  of  Odcar  Blank, 
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1.  An  agi'oeineat  nuule  by  a  maA  on  the 
day  alter  obtaiwtng  a  decree  of  di- 
vorce to  pay  his  fbrmer  wlfb  a  monthly 
sum  durinur  ber  life  if  sbe  will  not  apply  for  a 
new  trial  is  against  publio  polioy  and  void  as 
tending  to  promote  and  facilitate  a  divorce. 

8*  A  contract  for  a  ▼aloable  considera- 
tion not  to  apply  for  a  new  trial*  made 
by  one  against  whom  a  decree  of  divorce  has 
been  entered  after  a  trial  at  which  she  whoUy 
abandoned  the  position  assumed  ia  her  pleadings 
and  made  no  defense*  is  on  its  face  collusive  and 
a  fraud  on  the  law. 

.  (Novembers,  18»S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of  de- 
fendant in  a  proceeding  brought  to  establish  a 
claim  against  the  estate  of  Oscar  Blank,  de- 
ceased.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Edtnond  A.  B.  Oaresche,  for  ap- 
pellant: 

The  consideration  named  in  the  agreement 
was  both  a  sufficient  and  a  valuable  one.  The 
promise  of  the  appellant  was  valuable  to  the 
respondent's  intestate  in  that  it  saved  him  the 
useless  annoyance  and  expense  of  being  repre- 
sented upon  the  motion  for  a  new  trial.  The 
one  promise  therefore  was  a  good  considera- 
tion for  the  other,  unless  hers  was  against  pub- 
licpolicy. 

Mom  v.  Green,  41  Mo.  389;  Davis  v.  CaUO' 
way,  80  Ind.  112,  95  Am.  Dec.  671;  1  Parsons, 
Cont.  6th  ed.  §  448;  Babcock  v.  Wilson,  17  Me. 
372,  85  Am.  Dec.  263;  Cook  v.  Bradley,  7  Conn. 
57,  18  Am.  Dec.  79;  Oobb  v.  Oo^cdery,  40  Vt.  26, 
94  Am.  Dec.  870;  Goodspeed  v.  FfSiller,  46  Me. 
141,  71  Am.  Dec.  572;  i^iepard  v.  Rhodes,  7 
U.  L  470,  84  Am.  Dec.  573;  Beddick  v.  Jones, 
28  N.  C.  107,  44  Am.  Dec.  68;  Adams  v.  Wil 
wn,  12  Met.  188,  45  Am.  Dec.  240:  Dans  v. 
Steiner,  14  Pa.  275,  58  Am.  Dec.  547. 

Note.— The  above  case  makes  a  strilcinir  applica- 
tion or  extension  of  the  rule  that  a  contract  to 
facilitate  a  divorce  is  againsc  public  policy. 
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The  waiver  of  a  legal  right,  as  for  instance 
here  the  right  to  move  for  a  new  trial,  is  a  good 
consideration. 

Given  v.  Corse,  20  Mo.  App.  132. 

It  is  not  even  necessary  that  the  promise 
should  be  of  benefit  to  the  promisee. 
Williams  v.  Jensen,  75  Mo.  681. 

Where  the  contract  has  been  performed  by 
the  party  not  originally  bound  to  perform,  the 
other  party  to  the  contract  will  not  be  heard  to 
urge  the  impossibility  of  compelling  specific 
performance  as  a  defense  to  an  action  upon 
the  contract,  or  for  a  breach  thereof. 

Hempler  v.  Schneider,  17  Mo.  268;  LindeU  v. 
RokeAi,  60  Mo.  249,  21  Am.  Rep.  395;  Jones  v. 
Durgin,  16  Mo.  App.  370;  Keef  v.  Redjnon,  76 
Mo.  195. 

Where  collusion  is  alleged  as  a  defense  it 
must  be  proved  by  him  who  charges  it.  It 
cannot  be  assumed  on  mere  suspicion,  for  in 
the  eyes  of  the  law  connivance  and  collusion 
are  so  dis^ceful  that  the  evidence  to  estab- 
lish them  must  be  very  clear  and  strong.  And 
when  the  qu^tion  of  either  collusion  or  con- 
nivance is  raised  to  defeat  a  contract  the  agree- 
ment of  the  parties  will  be  presumed  to  be  fair 
and  not  unlawful  or  fraudulent,  and  the  bur- 
den is  on  the  party  attacking  it;  as  fraudulent 
or  illegal  to  prove  by  evidence  clear  and  con- 
vincing the  fraud  or  illcgalitv. 

Hopkins  v.  Hopkins,  39  Wis.  167;  Pollard 
V.  Wybourn,  1  Hagg.  Eccl.  Rep.  725;  Dti- 
ins  V.  Donovan,  8  Eng.  Eccl.  Rep.  30&-810; 
Phillips  V.  Phillips,  1  Rob.  144;  Giddings  v. 
SteeU,  28  Tex.  733,  91  Am.  Dec.  336. 

It  is  not  collusion  for  a  husband  to  allow  his 
wife  alimony  during  the  suit. 

Barnes  v.  Barnes,  L.  R.  1  Prob.  &  Div.  505; 
Stewart,  Mar.  &  Div.  §  303. 

Or  for  the  wife  to  aid  in  proofs  against  her- 
self. 

Harris  v.  Harris,  4  Swab.  &  T.  232. 

Nor  is  mere  friendliness  in  carrying  on  a  di- 
vorce suit,  and  in  even  mutual  assistance  in 
proving  the  actual  facts,  collusion. 

Stewart,  Mar.  &  Div.  §  303;  Hunt  v.  Hunt, 
47  L.  J.  Mat.  22;  Barnes  v.  Barnes,  supra. 

And  the  mere  fact  of  defendant's  confession 
is  no  proof  of  collusion. 

Stewart,  Mar.  &  Div.  §  306. 

This  agreement  does  not  fall  within  that 
class  which  has  been  held  illegal  between  the 
parties  to  a  divorce  suit,  on  the  ground  of  pub- 
lic policy.    It  was  not  collusive  and  having 
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been  entered  into  only  after  the  decree  had 
been  rendered,  when  the  divorce  therefore  was 
fait  accompli,  cannot  be  truthfully  said  to  have 
facilitated  the  divorce. 

Sdimieding  v.  Doellner,  10  Mo.  App.  378, 13 
Mo.  App.  228;  Wilson  v.  Merrill,  88  Mich. 
707;  ffunt  v.  Hunt,  supra;  Blake  v.  Blake,  7 
Iowa,  50;  Jones  v.  Jones  (Colo.)  June  80,  1891. 

Messrs.  Kehr  ft  Tittmanii*  for  respond- 
ent: 

On  its  face  the  agreement  is  without  consid- 
eration. As  it  recites  that  the  divorce  bad 
been  granted,  it  follows  that  the  defendant  had 
thereby  been  absolved  from  all  obligation  to 
the  plaintiff,  and  his  promise  to  pay  her  an  an- 
nuity is  without  a  consideration  to  support  it. 

Boifkin  V.  Bain,  28  Ala.  832.  65  Am.  Dec. 
356:  Cook  v.  Bradley,  7  Conn.  57, 18  Am.  Dec. 
79;  Anson,  Cont.  2d  Am.  cd.  p.  79:  Oreena- 
havm  V.  Elliott,  60  Mo.  25;  Bishop,  Cont. 
g  102. 

A  motion  for  a  new  trial  is  an  application  for 
an  order  granting  a  re-trial  or  re-examination 
of  the  cause  in  the  same  court.  It  enables  the 
party  making  it  to  point  out  any  error  of  fact 
or  law,  or  any  accident  or  omission  by  which 
justice  was  defeated  in  the  trial  of  the  cause. 
Wiihout  it  no  review  is  possible  of  any  error 
of  law  or  fact  committed  by  the  trial  court. 

Thompson,  Trials,  ^§  2710,  2712;  Exchange 
yat.  Bank  v.  Allen,  68  Mo.  474;  WetheraU  v. 
Harris,  51  Mo.  65;  Brady  v.  Connelly,  52  Mo. 
19:  Hvlett  y.yvgeni,  71  Mo.  181;  State  v. 
Smith,  104  Mo.  419. 

It  is  competent  and  proper  at  all  times  to  go 
back  to  the  facts  out  of  which  an  agreement 
arose,  and  to  determine  by  them  the  law  and 
the  rights  of  the  parties,  no  matter  what  dis- 
guise may  have  been  resorted  to  to  hide  them. 

Leake,  Cont.  pp.  771,  772;  Anson,  Cont.  2d 
Am.  ed.  (Knowlton)  260,  and  note;  Folsom  v. 
Musseif,  8  Me.  400,  28  Am.  Dec.  522. 

The  true  and  real  consideration  for  the  agree- 
ment was  the  withdrawal  of  opposition  to  the 
divorce.  It  is  quite  immaterial  at  what  stage 
of  the  cajse  the  agreement  to  facilitate  the  di- 
vorce was  made.  An^  agreement  pending  the 
:iuit  concerning  the  almiony  made  without  the 
knowledge  or  sanction  of  the  court,  or  any 
agreement  between  the  parties  to  withhold 
facts  or  evidence  from  the  court,  or  to  influ- 
ence its  decision  by  concealment  or  misrepre- 
^ntation  is  void. 

i^ck  V.  Dausman,  7  Mo.  App.  165;  Schmied- 
ing  y.  Doellner,  10  Mo.  App.  378;  2  Bishop, 
Mar.  &  Div.  6th  ed.  §§  237a,  289.  435;  Sayles 
V.  SayUs,  21  N.  H.  812;  Weeks  v.  Hill,  88  N. 
H.  199;  OroM  v.  Cross,  58  N.  H.  373;  Stouten 
burg  v.  Lybrand,  18  Ohio  St.  228;  Viser  v.  Ber- 
trand,  14  Ark.  '267;  Sampson  v.  Cresson,  6 
Phila.  229;  Kilborn  v.  Field,  78  Pa.  194;  Stil- 
ton V.  Stilson,  46  Conn.  15;  Belden  v.  Munger, 
5  Minn.  211,  80  Am.  Dec.  407;  Adams  v. 
Adams,  35  Minn.  72;  Muckenburg  v.  Holler,  29 
Ind.  189;  EwrJiart  v.  Puekett,  78  Ind.  409; 
Stokes  v.  Anderson,  4  L.  R.  A.  318,  118  Ind. 
533;  Beard  y.  Beard,  65  Cal.  854;  PhiUips  v. 
Thorp,  10  Or.  494;  Comstoek  v.  Adams,  28 
Kan.  518,  88  Am.  Hep.  191;  Hamilton  v.  Ham- 
ilton,  89  DL  849;  Danforth  v.  Danforth,  105 
III.  608;  Barnes  v.  Barnes,  L.  R.  1  Prob.  & 
Div.  505;  Hope  v.  Hope,  8  De  G.  M.  &  G.  731 ; 
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Qoodmn  v.  Goodwin,  4    Day,  343:  Sellon  v. 
Reed,  5  Biss.  125. 

BUtck*  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  commenced  in  the 
St.  Louis  probate  court  by  Helena  Blank 
against  Francis  Nohl  as  administrator  of  the 
estate  of  Oscar  Blank,  to  obtain  the  allowance 
of  a  demand  amounting  to  over  $9,000.  The 
demand  is  founded  upon  the  following  con- 
tract, signed  by  Helena  Blank  and  by  Oscar 
Blank,  dated  the  9th  March,  1886:  "Helena 
Blank,  Plaintiff,  vs.  Oscar  Blank,  Defendant. 
In  the  circuit  court  of  the  city  of  St.  Louis, 
No.  52,206.  The  above  cause  having  been 
heard  by  the  court  upon  the  pleadings  and 
proofs  in  the  cause,  and  a  decree  of  'divorce 
granted  to  defendant  and  against  plaintiff,  de- 
leodant,  Oscar  Blank,  mindful  of  the  marital 
relations  which  have  existed  between  them- 
selves, in  consideration  [that  she  doth  forego 
making  a  motion  for  a  new  trial,  which 
would  be  futile  in  any  advantage  to  her,  while 
productive  to  him  of  further  annoyance  and  ex- 
pense, doth  covenant  to  and  with  said  Helena 
Blank  that  on  the  first  dav  of  every  month,  be- 
ginning with  the  first  day  of  the  month  of 
April  now  next  ensuing,  he  will  pay  to  her  the 
sum  of  seventy-five  dollars,  and  a  like  sum  of 
seventy-five  dollars  on  the  first  day  of  every 
month  thereafter,  so  long  as  she,  the  said 
Helena,  shall  live,  and  whether  she,  the  said 
Helena,  remain  married  or  unmarried.  And 
it  is  agreed  between  the  parties  that,  inasmuch 
as  the  same  is  intended  to  be  for  her  mainte- 
nance and  support,  the  amount  so  to  be  paid  to 
her  shall  never  be  subject  to  the  demands  of 
any  of  her  creditors,  nor  shall  it  ever  be  antici- 
pated by  her  assignment,  and  payable  to  her 
only  upon  her  individual  receipt;  nor  can  it  at 
any  time  or  under  any  circumstances  be  com- 
pounded or  commuted  for  a  fixed  sum,  as 
other  annuities  are,  though  by  mutual  con- 
currence of  said  Helena  and  of  said  Oscar 
Blank,  his  heirs,  executors,  or  administrators, 
for  a  valuable  consideration,  it  may  be  re- 
leased." The  agreement  goes  on  to  provide 
that  Oscar  Blank  shall  pay  the  costs  of  the 
suit,  but  no  attorneys'  fees  beyond  what  he 
had  paid;  that  he  will  turn  over  to  Helena 
Blank  one  bond  of  the  value  of  $1,000;  and  it 
is  then  further  provided  "that the  said  Oscar 
will  deliver  to  her,  her  letters  during  1879,  by 
her  written  to  F.  L.  Schmidt,  and  the  transla- 
tions thereof,  read  at  the  trial  in  the  above- 
entitled  cause,  which  letters  he  about  a  month 
ag(y)btained  of  said  Schmidt;  that  while  he 
may  retain  them  until,  by  the  expiration  of 
the  term,  said  Helena  cannot,  by  a  motion  for 
new  trial,  avoid  the  advantage  he  thus  gained 
over  her,  yet  that  upon  the  execution  of  these 
presents  these  letters,  sixteen  in  number,  and 
their  translations  as  so  read  in  court,  and  her 
photograph,  as  shown  in  court  at  the  trial  in 
explanation  of  one  of  these  letters,  shall  be  in- 
closed in  suitable  envelopes  or  coverings,  sealed 
with  a  seal,  to  be  left  in  the  possession  of 
,  her  attorney,  while  the  papers  them- 
selves shall  remain  m  possession  of ,  at- 
torney of  said  Oscar,  but  as  escrows,  to  insure 
their  delivery  on  the  first  day  of  the  next  ensu- 
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ing  April  term  of  said  circuit  court  to  said 
Helena,  provided  she  have  complied  with  her 
part  of  this  contract;  the  letters  and  papers  so 
mentioned  to  be  so  inclosed  and  sealed  to  in- 
sure that  no  publicity  of  their  contents  be  had. 
In  consideration  whereof  the  said  Helena  cov* 
€nant8  to  and  with  said  Oscar  that  she  will 
forego  her  right  to  move  for  a  new  trial  in  the 
above-entitled  cause."  Dr.  Oscar  Blank  made 
the  payments  specified  in  the  contract  from  the 
date  thereof  down  to  his  death  in  June,  1887; 
and  the  defendant,  as  administrator  of  his 
estate,  continued  to  pa^  the  plaintiff  the  |75 
per  month  for  about  one  year  thereafter.  The 
probate  court  rejected  the  demand,  and  so  did 
the  circuit  court,  and  she  sued  out  this  appeal. 

The  divorce  suit  of  Helena  Blank  against 
Oscar  Blank,  mentioned  in  the  foregoing 
agreement,  was  commenced  in  1879.  She  al- 
leged in  her  petition  that  the  defendant  had 
assaulted  her,  that  he  had  threatened  to  kill 
her;  that  he  had  charged  her  with  infidelity; 
And  that  he  had  been  guilty  of  various  other 
indignities.  The  defendant  filed  answer  and 
cross-bill.  In  the  cross-bill  he  charged  her 
with  repeated  acts  of  adultery  with  F.  L. 
Schmidt.  The  parties  prepared  for  trial  on 
these  pleadings,  by  each  causing  some  ten  or 
•eleven  witnesses  to  be  subpoenaed  for  the  4th 
lAarch,  1880,  the  day  on  which  the  cause  was 
:setdown  for  trial,  instead  of  going  to  trial  on 
that  day,  leave  was  granted  to  defendant  to 
withdraw  his  answer  and  cross-bill  from  the 
files,  and  amend  the  same,  and  the  like  leave 
was  granted  to  the  plaintiff  to  withdraw  her 
repl)'.  On  the  next  day  the  defendant  filed 
an  amended  answer  and  cross-bill,  and  the 
plaintiff  at  the  same  time  filed  a  reply  thereto. 
This  amended  cross-bill,  instead  of  charging  the 
plaintiff  with  adultery,alleged  that  she  had  neg- 
lected the  society  of  the  defendant  for  that  of 
Schmidt,  and  had  permitted  the  latter  undue  fa- 
miliarities. On  the  8th  of  the  same  month  the 
court  heard  the  case,  and  awarded  the  defend- 
ant a  decree  of  divorce.  The  above  contract 
was  executed  on  the  following  day,  the  9th 
March.  1880.  There  had  been  a  previous  di- 
vorce suit  between  these  parties,  on  hearing  of 
which  the  court  dismissed  the  bill  and  cross- 
bill. 

On  the  trial  of  the  present  case  in  the  circuit 
court,  the  defendant  administrator  called  to 
the  witness  stand  the  attorney  who  represented 
Oscar  Blank  in  the  divorce  suit  mentioned  in 
the  contract.  This  witness  says:  *'I  conferred 
with  the  attorney  for  the  plaintiff  in  the  di- 
vorce suit,  upon  the  subject  incorporated  in 
the  agreement,  before  the  bearing  oi  that  ttiit. 
The  defendant  had  obtained  certain  lelters 
which  were  very  damaging,  and  I  was  satisfied 
that  I  could  prove  they  were  written  by  Mrs. 
Blank.  I  said  to  the  attorney  for  the  plaintiff: 
*  There  is  no  show  for  you  in  this  case.  You 
might  as  well  let  judgment  go.  Dr.  Blank 
has  no  unkind  feeling  towards  his  wife,  and 
he  is  willing  to  settle  on  her  $75  per  month.' 
The  attorney  for  plaintiff  rejected  the  propo- 
sition, and  the  letters  were  returned  to  me, 
and  we  went  to  trial.  The  proposition  was.  if 
no  fight  was  made,  he  would  settle  on  her  $75 
per  month  after  the  divorce,  but  the  proposi- 
tion was  rejected.  The  arrangement  about 
$75  per  month  had  been  mooted  and  bruited 
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for  quite  a  while.  When  this  agreement  was 
entered  into  the  divorce  was  an  accomplished 
fact.  The  agreement  is  a  very  sincere  and 
truthful  expression  of  the  facts,  as  I  under- 
stood them.*'  As  to  the  trial  of  the  divorce 
case  this  witness  says:  '*  There  were  two  wit- 
nesses called, — one  to  prove  the  signatures  to 
the  letters;  and  the  other,  an  expert,  to  prove 
the  translations.  The  letters  were  in  German, 
and  are  the  letters  alluded  to  in  the  agreement. 
I  have  no  recollection  as  to  whether  we  had 
any  otber  oral  testimony.  I  don't  remember 
of  any  other  testimonv  but  those  letters  and 
the  formal  proof.  My  impression  is  verv 
clear  that  Mrs.  Blank  was  present  at  the  trial. 
She  may  have  been  away.  Question.  She 
called  no  witnesses  on  the  8th?  Antwer.  I 
have  no  recollection  of  her  calling  any;  there 
ma^  have  been,  but  I  have  no  recollection. 
This  witness  says  there  was  no  agreement  to 
suppress  any  evidence.  The  letters  were 
passed  to  the  judge  to  read  and  act  upon." 

Back  of  the  question  whether  the  contract 
can  be  valued  so  as  to  allow  the  plaintiff  a  sum 
in  gross  in  full  discharge  of  it,  is  the  more  im- 
portant one,  whether  the  agreement  can  be  en- 
forced at  all,  so  far  as  it  remains  unexecuted. 
In  other  words,  the  question  is  whether  the 
agreement  violates  a  sound  public  policy. 
Marriage  is  more  than  a  mere  civil  contract. 
It  is  a  matter  of  state  concern;  and,  when  the 
marital  relation  is  once  created,  it  cannot  be 
dissolved  by  any  agreement  of  the  parties.  It 
can  be  dissolved,  and  dissolved  only,  in  the 
manner  and  for  the  causes  allowed  by  law. 
Courts  sitting  in  divorce  cases  are  bound  to 
protect  the  public  interests  as  well  as  the  rights 
of  the  parties  themselves;  and  hence  it  is  that, 
before  a  party  is  entitled  to  a  divorce,  it  must 
be  made  to  appear  by  proof  that  he  or  she  is 
the  innocent  and  injured  party;  and  this,  too, 
though  there  is  a  default  on  the  part  of  the 
other  party.  For  like  reasons,  the  law  is  well 
settled  that  an  agreement  having  for  its  object 
and  consideration  the  granting  of  a  divorce  is 
illegal  and  void.  Says  Bishop:  "But  the  law 
does  not  favor  divorce,  and  permits  it  only  in 
approved  cases,  and  on  sentence  from  duly  es- 
tablished authority.  Therefore  any  agreement 
for  divorce,  or  any  collateral  bargain  promo- 
tive of  it,  is  unlawful  and  void.  2  Bishop, 
Mar,  &  Div.  §  696.  ed.  1881.  The  defendant 
in  a  divorce  suit  is  not  bound  to  make  a  de- 
fense, and  mutual  assistance  in  proving  the  act- 
ual facts  does  not  amount  to  collusion.  Stew- 
art, Mar.  <&  Div.  §§  802.  308.  But  a  bargain 
that  there  shall  be  no  defense  is  collusion,  and 
any  promise  founded  on  such  an  undertaking 
cannot  be  enforced.  2  Bishop,  Mar.  &  Div. 
6th  ed.  §  289.  The  case  of  Barfu$  v.  Barnes^ 
1  L.  R.  Prob.  &  Div.  506,  furnishes  an  illus- 
tration of  what  arc  and  what  are  not  collusive 
contracts.  It  is  there  said,  in  substance,  that 
the  mere  fact  that  the  husband  gave  the  wife 
money  for  her  support,  both  before  and  after 
he  instituted  the  divorce  suit,  did  not  prove 
collusion:  but  furnishing  the  support  in  cooaid- 
eration  that  the  wife  would  keep  quiet,  so  that 
he  could  get  a  decree  cheaper  than  he  other- 
wise would  get  it,  was  collusion.  Says  Bishop : 
''It  makes  no  difference  how  ^ust  the  cause 
may  be,  if  the  parties  collude  m  the  manage- 
ment of  the  case  before  the  court,  this  is  collu- 


1892. 


MiLWAiKEE  Steamship  Co.  v.  Milwaukee. 


8.>3 


sioD.  It  is  also  collusion  where  material  facts 
are  suppressed,  though  they  would  not  have 
changed  the  result.*'  2  Bishop,  Mar.  &  Di?. 
6th  ed.  §  28.  The  authorities  are  numerous 
to  the  effect  that  any  agreement  that  the  de- 
fendant in  a  divorce  suit  will  not  make  a  de- 
fense, or  having  for  its  object  the  dissolution 
of  a  marriage  contract,  or  designed  to  promote 
and  facilitate  a  divorce,  is  void,  because  op- 
posed to  the  policy  of  the  law;  and  anv  prom- 
ise founded  on  such  an  agreement  is  also  void, 
and  should  not  be  enforced.  Say  Us  v.  Snyln, 
21  N.  H.  819;  Crow  v.  Cross,  58  N.  H.  378; 
Viser  V.  Bertrand,  14  Ark.  267;  Stovtenburg 
V.  Lybrand.  18  Ohio  8t.  228;  KiUx^m  v.  Field, 
78  Pa.  194;  Adams  v.  Adarns,  25  Minn.  72;' 
Murkcnburg  v.  Holler,  29  Ind.  189;  Phillips  v. 
Thorn,  10  Or.  494. 

The  defendant  in  the  divorce  suit  made  a 
proposition  to  the  plaintiff  to  the  effect  that  if 
she  would  let  judgment  go  in  his  favor  he 
would  settle  upon  her  $75  per  month.  There- 
upon the  pleadings  were  amended,  and  the 
witnesses  discharged,  and  in  four  days  there- 
after the  case  was  submitted  on  the  letters, 
and  the  defendant  obtained  a  divorce  decree. 
On  the  next  day  the  contract  now  in  question 
was  executed.  On  this  evidence  the  conclu- 
sion would  be  irresistible  that  this  written  con- 
tract simply  voiced  a  previous  arrangement. 
On  such  a  state  of  facts,  there  can  be  no  doubt 
but  the  contract  should  be  held  to  be  illegal 
and  void.  But  the  administrator  produced 
evidence  to  the  effect  that  the  proposition 
made  by  the  defendant  was  rejected,  and  that 
there  was  no  agreement  or  understanding  be- 
tween the  parties  at  or  prior  to  the  date  of  the 
decree.  On  this  state  of  facts  it  is  earnestly 
insisted  that  the  agreement  sued  upon  was  not 
one  made  to  promote  or  facilitate  a  divorce, 
and  this  for  the  reason  that  it  was  entered  into 
after  the  divorce  had  been  granted, — after  the 
divorce  was  an  accomplished  fact. 

The  error  in  this  argument  lies  in  the  fact 
that  the  divorce  was  not  then  an  accomplished 
fact  The  law  gave  the  plaintiff  the  right  to 
tile  a  motion  to  set  aside  the  decree  and  for  a 
new  trial  at  any  time  within  four  days.  Such 
a  motion  is  a  regular  step  in  the  proceeding. 
By  it  she  could  have  pointed  out  any  suppres- 
sion of  evidence  or  impositions  upon  the  court, 
as  well  as  errors  of  law  and  fact.     By  this 


agreement  she  undertakes  to  make  no  motion 
for  new  trial .  It  is  in  its  entire  scope  and  ef- 
fect an  undertaking  to  abandon  all  opposition 
to  the  decree,  whicn  was  tiien  still  open  to  re- 
view bv  the  trial  court.  The  agreement  is  also 
careful  to  carry  the  case  over  the  term,  when 
the  court  would  have  no  power  to  set  the  judg- 
ment aside  of  its  own  motion.  Such  an  agree- 
ment is  just  as  vicious  as  one  to  make  no  de- 
fense at  all.  There  is  in  principle  no  difference 
between  an  agreement  to  make  no  defense  and 
one  to  abandon  all  opposition,  while  a  motion 
to  set  aside  the  decree  and  for  new  trial  can 
yet  be  made,  heard,  and  sustained.  We  have 
found  no  case  which  will  uphold  such  a  con- 
tract as  the  one  under  consideration.  It  is,  on 
its  face,  a  collusive  contract  and  a  fraud  on 
the  law.  The  plaintiff  in  her  verified  petition 
charged  the  defendant  with  acts  which,  if  true, 
entitled  her  to  a  decree,  with  alimony,  unless 
she  was  also  in  fault.  The  defendant  in  his 
verified  cross-bill  charged  her  with  acts  which, 
if  true,  entitled  him  to  a  decree,  unless  he  was 
in  fault  The  plaintiff  produced  no  evidence 
in  support  of  the  charges  made  bv  her.  This 
is  sufiSciently  shown  by  the  evidence  in  the 
present  ca.se  and  the  undisputed  circumstances. 
The  cause  was  submitted  on  the  letters  written 
by  plaintiff,  and  a  decree  entered  for  defend* 
ant.  The  case  presented  by  the  pleadings  was 
one  calling  for  close  consideration  by  the  court 
at  the  hearing  and  on  a  motion  to  set  aside  the 
decree  and  for  a  new  trial;  yet  this  agreement 
seeks  to  and  does  cut  off  all  further  inquiry 
and  investigation.  It  was  and  is  an  imposition 
on  the  court, — a  direct  effort  to  defeat  the  pol- 
icy of  the  law.  Such  agreements  cannot  be 
sustained,  unless  we  disregard  and  set  at  de- 
fiance well-settled  rules  of  law.  A  defense 
like  this  comes  with  seeming  bad  grace  from 
the  estate  of  one  who  has  reaped  the  benefit  of 
the  illegal  contract,  but  the  objection  inter- 
posed to  the  enforcement  of  the  contract  is 
sustained,  not  out  of  any  consideration  for  Dr. 
Blank  or  his  estate,  but  because  the  law  will 
not  lend  its  aid  to  the  enforcement  of  an  illegal 
contract.  The  law  leaves  the  parties  where 
thev  have  placed  themselves. 

thejinUjineni  is  nffirtued. 

Sherwood,  Vh.  */.,  not  sitting.  The  other 
Judges  concur,  except  Barclay*  J.,  who  dis- 
sents. 
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1.  The  requirement  that  articles  of  in- 
oorporatioift  shall  state  **  the  name  and 
location  of  such  corporation*'  does  not  author- 
ize the  articles  to  flx  the  place  of  the  *'  principal 
office." 


8.  **The  principal  office  or  place  of 
business**  fbr  the  purpose  of  taxation 
under  the  Wisconsin  statutes  of  a  cor- 
poration owninff  and  employiugr  a  lari^e  num- 
ber of  vessel**  is  at  the  office  of  a  Arm  of  afrents, 
one  of  whom  is  the  president  and  the  other  ihe 
secretary  of  the  company  where  all  the  business 
of  the  company,  except  the  annual  and  special 
meetinjTS  of  swxrk holders  for  the  election  of 
directors  and  the  annual  meeting  of  the  directors 
to  elect  officers,  is  there  conducted  by  such 


Note.— The  rapidly  increasing  importance  of  the 
questloQ  where  the  place  of  business  of  a  corpora- 
tion afaall  be  for  the  purpose  of  taxation  makes  the 
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above  case  valuable  e8i)eclally  in  view  of  the  dis- 
tinctions made  between  the  cafiea  from  other 
states. 
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agents,  although  such  elections  were  held  in  an- 
other place  which  is  designated  as  its  principal 
oflBce  in  its  articles  of  association  by  an  unau- 
thorized provision  as  the  statute  only  required 
them  to  state  *'  the  name  and  location"  of  such 
corporation. 

*  ( December  6, 1892. ) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  back  certain  taxes  assessed  against 
plaintiff  and  paid  by  it  to  defendant  under  pro- 
test.    Benerged. 

The  facts  are  stated  in  the  opinion. 

Messra.  Conrad  Krex*  City  Atty.,  and  V.' 
W.  Seely,  As8t.  City  Atty.,  for  appellant: 

The  allegations  in  the  answer  that*' said 
plaintiff  kept  said  office  in  the  town  of  Lake 
for  the  sole  purpose  of  evading  taxation  in  the 
city  of  Milwaukee,  and  with  intent  to  defraud 
the  defendant  of  taxes,  etc./'  is  well  and  appro- 
priately stated  as  a  good  defense,  and  should 
be  construed  as  stating  that  the  principal  place 
of  defendant's  business  was  in  the  city  of  Mil- 
waukee. 

Detroit  Tramp.  Co.  v.  Detroit  AMfftsors,  91 
Mich.  382. 

Messrs.  Van  Dyke  ft  Van  Dyke»  for  re- 
spondent: 

In  1  N.  Y.  Rev.  Stat.,  389,  §  6,  we  find  identi- 
cally the  same  language  as  is  found  in  the  Re- 
vised Statutes  of  Wisconsin  of  1849  and  1858, 
and,  as  it  existed  in  New  York  prior  to  1849, 
it  is  fair  to  assume  that  the  provisions  of  the 
Wisconsin  Revised  Statutes  of  1849  were  bor- 
rowed from  New  York. 

In  that  state  a  corporation  owning  vessels  is 
taxable  in  respect  thereof  only  at  the  place 
where  its  principal  office  is  located  by  its  ar- 
ticles of  organization. 

Western  Tranffp.  Co.  v.  Scheu,  19  N.  Y.  408; 
Oswego  Starch  Factory  v.  DoUoway,  21  N.  Y. 
449;  Union  S.  B.  Co.  v.  Buffalo,  82  N.  Y.  351. 
See  also  Pelton  v.  Northern  Transp.  Co.  37 
Ohio  St.  450;  Middletmon  Ferry  Co.  v.  Mid 
dletawn,  40  Conn.  65. 

Orion*  J.,  delivered  the  opinion  of  the 
court: 

The  following  facts  are  substAutially  stated 
in  the  complaint :  The  plaintiff  is  a  corpo- 
ration of  this  state,  and  is  conducting  the 
business  of  owning  and  employing  steam  and 
sail  vessels  in  the  general  freighting  busi- 
ness on  the  lakes  and  navij^able  waters  con- 
necting thcni,  and  at  the  times  herein  men- 
tioned owned  a  large  number  of  sucli  vessels, 
and  employed  them  in  carrying  cargoes  of 
iron  ore  and  other  cargoes  between  points  and 
places  on  said  lakes.  In  its  articles  of  or- 
ganization, duly  made  and  liled,  it  is  cer- 
tified and  declared,  in  accordance  with  sec- 
tion 1772,  Rev.  Stat.,  that  the  name  of  said 
corporation  shall  be  the  ''Milwaukee  Steam- 
ship Company."  It  shall  be  located  in  and 
have  its  principal  office  in  the  town  of  Lake, 
in  Milwaukee  county,  but  may  transact  bus- 
iness in  and  locate  sucli  branch  office  or 
offices  as  may  be  necessary  or  convenient,  and 
shall  be  designated  hy  the  board  of  direct- 
ors at  such  place  jor  places  in  any  part  of 
state,    or   any    of   the   states.       At   all 
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times  herein  mentioned  the  plaintiff  had  and 
maintained  an  office  in  a  building  in  the 
town  of  Lake,  in  said  county,  outside  the 
city  of  Milwaukee,  upon  which  said  build- 
ing was  a  sign  bearing  the  inscription, 
"Office  of  the  Milwaukee  Steamship  Com- 
pany,'^ at  which  office  in  said  building  the 
stockholders  of  the  plaintiff  held  their  an- 
nual meetings  for  the  election  of  directors, 
and  also  such  occasional  special  meetings  as 
were  necessary ;  and  there  the  directors  of 
said  plaintiff  held  their  annual  meeting  for 
the  election  of  officers,  but  no  other  business 
of  said  company  was  ever  transacted  at  said 
place.  And  at  all  other  times  said  office  re- 
mained in  charge  of  John  Save  land,  the 
plaintiff *s  assistant  secretary,  who  at  all 
times  resided  in  said  building  in  which  said 
office  was  loi^ated.  The  manner  in  which 
the  plaintiff's  vessels  were  employed  was  as 
follows:  David  Vance  and  Frank  L.  Vance, 
copartners  under  the  firm  name  of  David 
Vance  &  Co.,  and  engaged  in  business  as  lire 
and  marine  insurance  agents  and  vessel 
agents,  had  an  office  in  the  third  ward  of 
said  city  of  Milwaukee,  in  which  was  con- 
ducted the  business  of  said  firm  of  David 
Vance  <fc  Co.  The  said  firm  acted  as  the 
agents  for  plaintiff's  vessels  among  others, 
and  as  such  agents  usually  chartered  them 
before  the  opening  of  navigation  in  each 
year  for  such  season,  or  for  a  number  of  con- 
secutive trips.  The  vessels  so  chartered  have 
been  principally  employed  in  carrying  iron 
ore  from  Escanaba  and  Xshland  to  Lake  Erie 
ports,  with  occasional  return  cargoes  of  coal. 
The  masters  of  said  vessels  attended  to  the 
details  of  the  business  of  the  same  under 
their  command,  collecting  freight,  paying^ 
the  usual  running  expenses,  and  remitting; 
the  balance  to  the  said  firm  as  agents  for 
such  vessels.  The  said  firm  of  David  Vance 
A:  Co.,  as  agents,  kept  an  account  of  the 
moneys  so  received  and  such  disbursements 
as  they  made  on  account  of  said  vessels,  and 
accounted  therefor  to  the  plaintiff  annually, 
or  as  required.  At  all  Siiid  times  said  Davicl 
Vance  was  president,  and  said  Frank  L. 
Vance  was  secretary,  of  the  plaintiff  com- 
pany, and  David  Vance  &  Co.  were  the 
plaintiff's  agents ;  and  the  secretary  kept  au 
account  of  the  net  earnings  of  the  vessels  and 
of  the  dividends  made  and  paid  from  time 
to  time.  At  all  .said  times  tlie  plaintiff  em- 
ployed no  clerks,  bookkeepers,  or  office  help, 
and  did  not  have  or  occupy  any  office  in  the 
city  of  Milwaukee,  and  did  not  in  any  man- 
ner contribute  to  the  payment  of  the  rent  of 
said  office.  In  the  year  1890  all  the  vessels 
owned  by  the  plaintiff,  and  employed  as 
aforesaid,  were  assessed  for  the  purpose  of 
taxation  in  said  town  of  Lake,  on  the  17th 
day  of  December,  1890;  and  the  plaintiff 
duly  paid  to  the  town  treasurer  of  said  town, 
all  the  state,  county,  school,  and  town  taxes 
levied  pursuant  to  the  assessment  aforesaid 
in  that  year.  In  said  year  1890  the  assessor 
of  the  thinl  ward  of  the  city  of  Milwaukee 
also  listed  said  vessels  for  assessment  for  the 
purpose  of  taxation  in  said  third  ward,  and 
the  said  vessels  were  assessed  in  said  ward, 
and  the  city  tax  hereinafter  mentioned  levied 
against  the  plaintiff  thereon,  notwithstsnd- 
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ing  the  plaintiff  duly  protested  against  the 
SHine  before  the  assessor  and  board  of  review. 
On  the  Stst  day  of  March,  1891,  the  chief  of 
police  of  tlie  cTty  of  Milwaukee,  having  the 
warrant  authorizing  him  to  collect  the  de- 
linquent city  taxes,  demanded  the  payment 
of  said  tax  so  levied  against  the  plaintiff  in 
respect  to  said  vessels,  and,  the  plaintiff  re- 
fusing to  pay  the  same,  said  officer  levied 
upon  property  of  the  plaintiff  to  satisfy  the 
same,  whereupon  the  plaintiff,  under  co- 
ercion of  said  levy,  to  save  its  property,  and 
under  protest,  paid  the  city  taxes  and 
charges  in  the  sum  of  $708.87 ;  and  said 
sum  has  been  covered  into  the  treasury  of 
said  city.  Judgment  against  the  defendant 
is  prayeii  for  the  sum  of  798.24  and  interest, 
besides  costs.  The  defendant,  by  answer, 
either  admits  or  alleges  ignorance  of  the 
main  facts  set  forth  in  the  complaint,  and 
avers  on  information  and  belief  that  at  all 
the  times  mentioned  in  the  complaint  the 
plaintiff  had  kept  and  maintained  an  office 
in  the  third  ward  of  the  city  of  Milwaukee, 
at  which  said  office  the  plaintiff  kept  it« 
officers  and  clerks,  all  of  its  general  and 
principal  books  of  account,  and  its  stock 
book ;  and  there  its  officers  transacted  all  of 
its  business,  except  as  hereinbefore  admitted, 
and,  save  the  annual  election  of  directors 
and  officers  and  special  meetings  of  stock- 
holders, no  other  business  was  done  or 
transacted  by  the  plaintiff  at  its  said  office 
in  the  town  of  Lake ;  and  at  all  times,  save 
at  the  times  of  said  elections  and  meetings, 
said  office  in  the  town  of  Lake  remained 
clewed,  and  that  no  books  of  account,  or  any 
stock  book  was  ever  kept  in  or  taken  to  said 
office.  It  will  be  seen  that  in  respect  to 
these  two  offices  of  the  company  the  answer 
does  not  much  enlarge  the  averments  of  the 
complaint.  The  complaint  states  that  no 
business  was  done  in  the  office  in  the  town 
of  Lake  except  tlie  annual  and  special  meet- 
ings of  the  stockholders  for  the  election  of 
directors,  and  the  annual  meeting  of  the  di- 
rectors to  elect  officers ;  **and  no  other  busi- 
ness of  said  company  was  ever  transacted  at 
that  piace. " 

The  office  in  the  third  ward  of  the  city  of 
Milwaukee  was  kept  by  David  Vance,  the 
president,  and  Prank  L.  Vance,  the  secre- 
tary, of  the  company ;  and  they  were  also 
vessel  agents,  and  acted  for  plaintiff's  ves- 
sels, and  chartered  them  each  year,  or  for 
consecutive  trips.  The  captains  of  the  ves- 
sels remitted  to  them  there  the  balances  after 
paying  the  running  expenses.  The  secretary 
of  the  company  kept  there  an  account  of  the 
net  earnings  of  the  vessels  and  the  dividends 
made  and  paid  from  time  to  time.  David 
Vance  &  Co.  were  the  plaintiff's  agents  at 
all  times  at  that  office,  and  kept  an  account 
there  of  the  moneys  received  ana  the  disburse- 
ments made  on  account  of  said  vessels,  and 
accounted  to  the  plaintiff  annually  therefor, 
it  is  a  fair  inference  from  the  complaint  that 
all  the  business  and  financial  affairs  of  the 
company  were  transacted,  and  accounts  there- 
of kept,  and  everything  done  by  the  company 
that  required  an  office,  except  the  said  elec- 
tion meetings,  was  done  at  said  office  in  the 
third  ward  of  the  city.     The   answer  states 
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that  the  plaintiff  kept  its  offices  and  clerks, 
all  of  its  general  and  principal  books  of  ac- 
count, and  its  stock  book,  and  transacted 
all  the  business  of  the  company  at  the  third 
ward  office,  except  only  such  election  meet- 
ings ;  and  that  at  all  otlier  times  the  office  in 
the  town  of  Lake  remained  closed.  There  is 
but  little,  if  any,  difference  between  the 
complaint  and  answer  as  to  what  was  done 
at  these  two  offices.  The  plaintiff  moved  to 
strike  the  answer  from  the  files,  on  the 
ground  of  its  frivolousness,  and  the  court 
granted  the  motion.  In  present  practice  this 
IS  the  same  in  effect  as  sustaining  the  de- 
murrer on  the  ground  that  the  answer  does 
not  state  a  defense  to  the  action.  The  court 
entered  an  order  not  only  granting  tiie  mo- 
tion, but  for  judgment  in  favor  of  the  plain- 
tiff on  the  pleadings,  without  leave  to  an- 
swer over,  and  rendered  judgment  for  the 
plaintiff. 

We  shall  treat  the  order  as  in  effect  sustain- 
ing the  demurrer  to  the  answer.  The  cmly 
question  presented  is,  Was  "the  principal 
office  or  place  of  business"  of  this  corpora- 
tion in  the  third  ward  of  the  city  of  3Iil- 
waukee,  where  its  property  was  assessed  for 
the  purpose  of  taxation?  If  so,  that  shall 
be  held  to  be  its  residence  for  such  purpose. 
Rev.  Stat.  ^^  1040,  1041.  In  view  of  the 
contention  of  the  learned  counsel  of  the  re- 
spondent that  its  "principal  office"  is  fixed 
by  law  in  the  town  of  Lake,  it  must  be  ob- 
served that  the  Statute  (Rev.  Stat.  §  1772) 
provides  that  the  corporation,  in  its  articles 
of  incorporation,  shall  state  "the  name  and 
looiition  of  such  corporation."  The  articles 
of  this  company  go  further,  and  state  also 
"that  its  principal  ofilce  shall  be  in  the 
town  of  Lake,  or  it  shall  have  its  principal 
office"  at  that  place.  This  is  unauthorized 
by  iho  statute,  and  of  course  of  no  effect. 
Its  "location,"  whatever  that  may  mean, 
may  or  may  not  have  been  properly  stated, 
but  as  to  the  place  of  its  principal  office  the 
articles  arc  simply  void.  As  a  legal  con- 
clusion from  the  facts  stated  in  the  com- 
plaint and  answer  there  would  seem  to  be 
ho  doubt  that  the  principal  office  or  place  of 
business  of  the  plaintiff  company,  when  its 
property  was  assessed,  was  in  the  third 
wai&  of  the  city  of  Milwaukee.  That  was 
the  office  of  its  president  and  secretary  and 
vessel  agent.  There  the  accounts  were  kept 
of  all  the  J)usiness  of  the  company,  the  net 
earnings  were  returned  to  that  office,  and  the 
dividends  were  there  made  and  paid,  and 
the  vessels  chartered.  There  the  receipts 
and  disbursements  of  all  moneys  were  maae, 
and  the  account  thereof  kept.  All  the  ac- 
count and  stock  books  were  kept  there.  In 
short,  all  the  business,  financial  or  otherwise, 
of  the  company  was  done  there.  The  elec- 
tion of  directors  and  officers  was  held  at  that 
house  in  the  town  of  I^ake,  and  at  all  other 
times,  as  an  office  for  any  purpose,  it  was 
closed.  It  could  scarcely  be  seriously  con- 
tended that  the  "principal  office  or  place  of 
business  of  the  company"  was  in  the  town 
of  Lake,  or  was  not  in  the  third  ward  of 
Milwaukee.  The  recent  case  of  Detroit 
TVansp.  tk>.  V.  Detrmt  AnseMors,  91  Mich. 
382,  is   strongly   in   point  with    this    case. 
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In  that  case  the  property  assessed  was  ves- 
sel property  in  the  business  of  transporta- 
tion on  the  lakes.  In  the  articles  of  as- 
8ociation  it  was  stated  "that  the  office  for 
the  transi\ction  of  the  business  of  said  cor- 
poration shall  be  in  the  township  of  Ham- 
tramck.  in  the  county  of  Wayne,  and  state 
of  Michigan."  The  office  in  said  township 
w!is  at  the  residence  of  one  Vorhees,  a  short 
distance  out  of  the  citj'  of  Detroit,  and  on 
one  end  of  the  stoop  tlicre  was  a  small  tin 
sign  with  the  corporate  name  on  it.  No 
business  was  ever  done  there  except  the  elec- 
tion of  directors  and  officers,  as  in  this  case. 
After  the  enlargement  of  the  corporate  limits 
of  Detroit,  so  as  to  include  the  residence  of 
Vorhefis,  the  company  amended  its  articles 
and  moved  its  sign  and  office  to  the  house 
of  one  David  Whitney  in  said  township ; 
but  nothing  else  was  ever  done  there  by  the 
company  except  such  elections  may  have 
been  held  there.  All  the  officers  and  agents 
of  the  company  resided  and  did  business  in 
the  city  of  Detroit;  and  the  books  of  the 
company  were  kept  there,  and  it  receives 
and  pays  out  money  there,  and  the  general 
manager  of  the  conrpany  has  his  office  there. 
The  Michigan  statute  provides  that  "all  cor- 
porate property  shall  b'»  assessed  to  the  cor- 
poration as  to  a  natural  oerson  in  the  name 
of  the  corporation.  The  place  where  its 
principal  office  in  this  state  is  situated  shall 
1)6  deemed  its  residence.*'  That  statute  does 
not  differ  essentially  from  our  own.  The 
court  held  that  the  principal  office  of  the 
company  was  in  the  city  of  Detroit  for  the 
purpose  of  assessment  of  its  property.  In 
that  case  all  the  authorities  cited  by  the 
plaintiff's  coun.sel  are  reviewed  and  held  in- 
applicable, except  Union  S.  B.  Go.  v.  Buf- 
falo, 82  N.  Y.  351,  and  Pelton  v.  Northern 
^Traimp.  Co.  37  Ohio  St.  450.  In  }Vesteru 
Tramp.  Co.  v.  Scheu.  19  N.  Y.  408,  and 
Osirtgo  Starch  Facton/  v.  DoUowaff,  21  N.  Y. 
449,  cited  in  respondent's  brief,  it  was  held 
that  the  articles  of  association  fixing  "the 
principal  office  or  place  for  transacting  the 
financial  concerns  of  the  company"  were  ac- 
cording to  the  statute,  and  therefore  conclu- 
sive. And  so  it  may  be  said  of  the  two 
above -excepted  cases  also.  In  the  first  of 
said  casc'S  the  language  in  the  articles  of  as- 
sociation is  slightly  different  from  the  sUit- 
ute.  but  the  court  held  that  it  was  not 
materially  different,   and  therefore   conclu- 


sive. In  the  last  of  said  excepted  cases  the 
articles  were  authorized  by  the  statute,  and 
held  conclusive  of  the  question  of  the  resi- 
dence of  the  company  for  the  purpose  of  tax- 
ation. If  the  articles  of  association  of  this 
company  had  stated  that  its  ''principal  office 
or  place  of  business"  was  at  said  house  in 
the  town  of  Lake,  and  the  statute  had  pro- 
vided that  the  articles  should  contain  the 
principal  office  or  place  of  business  of  tin* 
corporation,  I  am  not  prepared  to  intimate 
that  it  would  be  conclusive  of  the  question, 
notwithstanding  the  above  authorities.  It 
would  seem  to  give  to  a  corporation  tiie 
power  to  fix  conclusively  the  place  of  its 
principal  office  or  place  of  business  falsely, 
to  evade  taxation  in  the  place  where  its 
principal  office  or  place  of  business  actually 
and  really  is,  when  no  other  taxpayer  has 
such  a  right  or  power.  The  rule  of  taxation 
must  be  uniform  in  this  state.  But  the 
question  is  not  before  us  in  this  case,  for 
our  statute  does  not  authorize  the  articles  to 
contain  the  "principal  office"  of  the  com- 
pany, but  only  its  "location."  That  won! 
is  not  the  same  in  language  or  meaning  as 
the  words  "principal  office  or  place  of  busi- 
ness." If  required  to  say  what  the  word 
"location"  here  means,  I  would  sav  it  prob- 
ably means  that  its  name  shall  be  localized, 
as  in  this  case  the  "Steamship  Company" 
is  made  wrongly,  by  its  location,  the  "Mil- 
waukee Steamship  Company."  By  its  loca- 
tion it  is  not  a  Milwaukee  company,  and 
perhaps  ought  to  be  called,  according,  to  its 
articles,  "Tow^n  of  Lake  Steamship  Com- 
pany." The  words  of  the  statute,  or  their 
obvious  equivalents,  should  be  used  in  the 
articles,  to  have  the  effect  to  determine  the 
place  where  the  corporation  is  to  be  assessed 
on  its  property  by  force  of  the  articles  them- 
selves against  the  real  facts.  There  is  noth- 
ing in  this  case  to  break  the  force  of  the 
overwhelming  evidence  that  the  principal 
office  and  place  of  business  of  this  corpora- 
tion was  within  the  third  ward  of  the  city 
of  Milwaukee.  The  company  was  right- 
fully and  properly  assessed  at  that  place  on 
its  property,  and  liable  to  pay  the  taxes 
thereon  as  there  assessed.  I'he  motion 
should  have  been  denied,  or  the  demurrer 
overruled. 

77/<j  judgment  of  tJw  Circuit  Court  itt  n- 
rersed,  and  the  cause  remanded  for  a  new  trial 
therein. 
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John  H.  WIGGINS,  Respt. 
( Minn ) 


*1.  A  person  who  in  good    fkith  and 

*Headnote9  by  M1TCHEI4L,  J. 


witlioat  B&alioe  merely  makes  com- 
plaint before  amacrl*trateof  the  com- 
mission of  a  public  offense  in  a  matter 
over  which  the  nuM^strate  has  a  general  jurisdic- 
tion, and  the  ma^rlstrate  issues  a  warrant,  upon 
which  the  person  charfred  is  arrested,  the  party 
layinir  the  complaint  is  not  liable  for  an  assault 
and  false  Imprisonmeat,  although  the  particular 


Note.— Loc/c  of  jurisdiction  or  of  leacU  grounds  of 
ci'iminal  prusecutUrti  as  ajfectiJig  the  liabtlitu  for 
fcUse  imprimnmeni  of  a  complainant  who  acts  in 
good  faith. 

One  who  without  malice,  and  without  makinfr 
false  statement,  or  asking  that  a  warrant 

R.  A. 


should  issue,  goes  before  a  magistrate  and  makes 
a  statement  of  what  he  regards  as  oonstitutlntf  a 
criminal  charge  is  not  liable  to  an  action  for  false 
imprisonment.  Nowak  v.  Waller,  81  N.  Y.  8.  U. 
458. 
And  a  magistrate  issuing  a  criminal  warrant,  or 
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ca9e<nmy  be  one  in  which  the  maflristrate  had  no 
jurisdfction. 

8.  Role  itpplied  to  a  nase  where  the  complaint 
was  for  the  violation  of  a  municipal  ordinance 
which  was  in  fact  Invalid. 

(July  7. 1802.) 

APPEAL  by  plaintiff  from  a  judgmeDt  of 
the  District  Court  for  Kandiyohi  County 
io  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  alleged  false  imprison- 
ment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  H.  Chllda*  for  appellant: 

In  general  a  party  procuring  an  arrest  under 
a  void  writ  is  liable  to  an  action  for  false  im- 
prisonment. 

Gdd  V.  Bi89eU,  1  Wend.  210;  Batiesteel  v. 
Boneiteel,  28  Wis.  245;  C?tapman  v.  Dyett,  11 
Wend.  31,  25  Am.  Dec.  598;  Painter  v.  Ives,  4 
Xeb.  122;  DereUngv,  Sheldon,  83  111.  890;  Vre- 
iienburgh  v.  Uendrieks.ll^Sktb,  179;  Fellows  y. 
Goodman,  49  Mo.  62;  Stensrud  v.  Delamater, 
56  Mich.  144;  Johnson  v.  Von  Kettler,  66  111. 
63:  Kerr  v.  Mount,  28  N.  Y.  659. 

In  Die/ilv.  Frtester,  87  Ohio  St.  473,  the 
party  procurinfir  the  arrest  was  held  liable  in 
an  action  for  false  imprisonment  for  merely 
making  the  affidavit  upon  which  arrest  was 
made. 

The  pleadings  do  not  show  that  defendant 
acted  in  good  faith,  nor  if  it  had  been  con< 
ceded,  would  "good  faith  "  be  available  as  a 
defense  to  an  action  of  false  imprisonment. 

Judson  v.  Beardon,  16  Minn.  431. 

Mr.  S&mnel  Porter,  for  respondent: 

No  private  action  can  be  maintained  against 


'  any  person  acting  in  a  judicial  capacity  upon 
any  of  his  acts,  decisions,  or  omissions,  however 
erroneous  such  acts,  decisions,  or  omissions 
may  have  been,  or  by  whatever  motives 
prompted. 

Tates  V.  Lansing,  5  Johns.  282;  Jioehester 
White  Lead  Co.  v.  Rochester,  8  N,  Y.  463; 
Sttitatt  v.  HattUy,  21  Wend.  552;  Weaier  v. 
Derendorf,  8  Demo,  117;  Harman  v.  Hrothrr- 
son,  1  Denio,  637;  Wilson  v.  iV>/r  York,  1  De- 
nio,  595;  Randall  v.  Brigham,  74  U.  S.  7  Wall. 
523,  19  L.  ed.  285;  Bradley  v.  Fisher,  80  U.  S. 
13  Wall.  8^5,  20  L.  ed.  646;  Brooks  v.  Man- 
gan,  86  Mich.  576.  24  Am.  St.  Rep.  137; 
Stewart  v.  Cooley,  23  Minn.  847,  23  Am.  Rep. 
690. 

Therefore  an  action  for  false  impn'sonment 
would  not  lie  against  the  justice  who  issued 
the  warrant  in  iLie  case  at  bar,  however  erro- 
neous the  issuance  of  the  same  may  have  been. 

Gen.  Stat.  1878.  chap.  65,  fc^  142,  provides 
that  upon  complaint  being  made  to  any  justice 
that  an  offense  has  been  committed,  he  shall 
examine  the  complainant  on  oath,  and  if  it 
appears  that  such  offense  has  been  committed, 
the  said  justice  shall  issue  his  warrant. 

A  i^erson  making  a  criminal  complaint  un- 
der these  circumstances  has  no  control  over 
the  justice,  and  knows  or  ought  to  know  that 
the  warrant  will  issue  or  not  as  the  justice 
may  determine. 

Teal  V.  Fissel,  28  Fed.  Rep.  851. 

AH  the  proceedings  had  in  the  matter  of  the 
arrest  and  imprisonment  of  the  plaintiff  after 
the  making  of  the  complaint  were  judicial  in 
their  character  and  no  person  was  liable  for 
the  imprisonment  of  the  plaintiff. 

Newman  v.  Davis,  58  Iowa,  447;  MrXetly  v. 


oDe  fliinf?  an  affidavit  for  an  arrest,  i»  not  made 
liable  to  on  action  for  false  imprisonment  because 
the  statute  or  ordinance  under  which  the  proceed- 
in^r  te  brouftht  is  held  unconstitutional  or  invalid. 
Wheeler  v.  Gairee,  5  Ohio  C.  Ct.  Rep.  248. 

Where  the  object  in  view  is  the  protection  or  en- 
forcement of  a  private  right,  and  a  warrant  Is  pro- 
cured where  none  is  authorized,  and  an  arrest 
made,  the  individual  procuring  it,  and  all  others 
participating,  are  held  liable.  Teal  v.  Tissel,  28 
Fed.  Rep.  351. 

Id  Von  Latham  v.  Libby,  38  Barb.  338,  the  de- 
fendants were  held  liable  to  an  action  for  false  iiu- 
prisonroent  because  the  fact!^  they  stated  to  the 
Justice  did  not  constitute  a  criminal  offense  and 
the  latter  erroneously  held  that  they  did.  On  ap- 
peal Judgment  was  reversed .  Thiscaseisapproved 
in  Teal  v.  Tissel,  swpra,  where  Butler,  X,  said  that 
the  failure  to  distinguish  between  that  class  of 
cases  where  individuals  proceed  on  their  own  ac- 
count, for  their  own  private  benefit,  and  public 
profiecntions  for  crime,  had  led  to  the  confusion 
found  in  the  books.  The  cases  of  Maher  v.  Ash- 
mead.  30  Pa.  344;  Curry  v,  Prlngle,  11  Johns.  4-14; 
Gold  V.  Bifisell,  1  Wend.  210:  Rogers  v.  Mulliner,  6 
Wend.  fiflT,  22  Am.  Dec.  546;  Vredenburgh  v.  Hen- 
dricks, 17  Barb.  179,— were  said  to  belong  to  this 
class. 

In  Collamer  v.  Elmore,  cited  In  Mosher  v.  People, 
5  Barb.  576,  it  was  held  that  a  warrant  of  arrest  had 
been  issued  on  an  Insufficient  affidavit;  and  that  an 
action  for  false  imprisonment  might  be  sustained, 
even  without  reversing  the  proceedings  upon  cer- 
tiorari. To  the  same  effect,  see  Vredenburgh  v. 
Hendricks,  17  Barb.  179. 

In  WUflon  v.  Robinson,  6  How.  Pr.  110,  an  answer 
to  an  action  for  false  imprisonment  was  held  in- 

18  L.  R.  A. 


sufficient  which  alleged  that  the  defendant  made  a 
certain  complaint  to  a  magistrate  averring  a  par- 
ticular state  of  facts,  upon  affidavit,  upon  which  a 
warrant  was  issued. 

Emmott,  J.,  commenting  on  this  case  in  Von 
Latham  v.  Libby.  38  Barb.  389,  said:  ''If  this  case 
would  hold  that  a  party  who  made  a  complaint  to 
a  magistrate  In  good  faith  charging  a  clearly  crim- 
inal offense,  would  be  liable  for  a  consequent  ar- 
rest made  by  the  direction  of  the  magistrate,  be- 
cause the  facts  stated  or  proved  did  not  make  out 
the  offense,  I  should  hesitate  to  accept  the  rule." 

In  Cohen  v.  Morgan,  6  Dowl.  &  R.  8,  Morgan  had 
lost  a  bill  of  exchange,  which  he  supposed  had  been 
stolen.  Having  stated  the  facte  to  a  magistrate,  a 
warrant  was  issued;  but  he  did  not  use  the  words, 
"feloniously  stolen,  taken  and  carried  away," 
which  appeared  in  the  information.  The  case 
turned  out  no  felony,  but  it  was  held  that  no  ac- 
tion would  lie  for  maliciously  procuring  the  magis- 
trate to  grant  his  warrant. 

Leigh  V.  Webb,  3  Esp.  165,  was  a  case  nisi  prhts 
before  Lord  Eldon,  for  malicious  prosecution. 
The  plaintiff  was  a  brewer  Into  who{?ie  house  cer- 
tain casks  belonging  to  the  defendant  were  sent. 
These,  becoming  empty,  were  transferred  lo  the 
house  of  a  third  person,  whereupon  the  defencinnt 
procured  a  warrant  under  which  the  plaintiff  was 
taken  into  custody.  The  plaintiff  complained  tluit 
a  charge  of  felony  was  imposed  upon  him,  but  the 
information  contained  no  charge  of  felony,  but  a 
state  of  facts  not  amounting  to  a  felony.  The 
facts  had  been  stated  to  a  magistrate,  who.  think- 
ing they  amounted  to  a  felony,  coraraitt^'d  the 
party.    The  plaintiff  was  nonsuited. 

In  Barber  v.  Kollinson,  1  Crorap.  &  M.  330.  the 
plaintiff  was  arrested,  at  the  instance  of  the  do- 
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Dn'skUl,  2  Black  f.  259;  Leigh  v.  Webb,  3  Esp. 
166;  W?tc(iton  v.  Beec/ier,  49  Mich.  848. 

Where  a  person  does  do  more  than  to  enter 
the  complaint  before  the  magistrate,  he  is  not 
liable  in  trespass  lor  the  acts  done  under  the 
warrant  which  the  magistrate  thereupon  issues, 
even  though  the  magistrate  has  no  jurisdiction 
to  issue  the  warrant. 

Barker  v.  Stetsoii,  7  Gray.  54,  66  Am.  Dec. 
457;  Coupal  v.  Ward,  106  Mass.  289;  Oelzen- 
leuchter  v.  Niemeyer,^  Wis.  316;  Teal  v.  Fis- 
ael,  28  Fed.  Hep.  351;  Murphy  v.  Walters,  84 
Mich.  180;  Marks  v.  Townsend,  97  N.  Y.  590; 
Manning  v.  Mitdiell,  73  Ga.  660. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  material  allegations  of  the  complaint 
may  be  summarized  as  follows:  The  defend- 
ant made  a  complaint  under  oath  to  a  justice 
of  the  peace  in  the  village  of  Wilmar  that 
plaintiff  had  violated  the  provisions  of  an  ordi- 
nance of  that  village  prohibiting  peddling  any 
goods,  wares,  merchandise  or  other  articles 
not  manufactured  or  grown  within  the  county 
of  Kandiyohi,  without  first  having  obtained  a 
license  therefor,  and  praying  that  the  plaintiff 
might  l)e  arrested  and  dealt  with  according 
to  law;  that  upon  this  complaint  the  justice 
issu^  a  warrant,  upon  which  the  plaintiff  was 
arrested  and  tried,  and,  upon  the  testimony  of 
the  defendant,  adjudged  guilty  of  a  violation 
of  the  ordinance,  that  plamtiff  was  thereupon 
committed  to  jail,  and  there  imprisoned  until 
discharged  on  a  writ  of  habeas  corpus,  on  the 
ground  that  the  ordinance  in  question  was  un- 
constitutional and  void.  There  is  no  allega- 
tion that  the  complaint  was  made  maliciously 
and  without  probable  cause;  hence  the  facts 


stated  do  not  constitute  a  cause  of  action  for 
malicious  prosecution.  If  the  complaint  states 
a  cause  of  action  at  all,  it  must  be  for  false 
imprisonment.  It  is  not  alleged  that  defend- 
ant participated  or  took  part  in  plaintiff's 
arrest,  or  ofiSciousl^  interfered  therewith  by 
giving  orders  or  directions  to  the  ofiScers  or 
otherwise.  It  is  true  that  in  the  complaint  to 
the  justice  he  prayed  that  the  plaintiff  might 
be  arrested  and  dealt  with  according  to  law, 
but  this  is  what  is  done,  impliedly  at  least,  in 
every  case  where  a  complaint  is  made  to  a 
magistrate  or  court  charging  any  person  with 
a  violation  of  public  law.  The  allegation  that 
the  plaintiff  was  convicted  on  the  testimony  of 
the  defendant  adds  nothing  to  the  compiaint. 
By  testifying  as  witness,  certainly  defendant 
did  nothing  that  rendered  him  liable  unless  he 
testified  falsely,  which  is  not  charged.  It  is 
alleged  that  the  confinement  of  plaintiff  was 
"on  account  and  by  reason  of  the  procurement 
and  direction  of  the  defendant,  but,  in  the 
absence  of  any  allegations  of  specific  facts,  this 
must  be  construed  as  having  reference  to  the 
act  of  making  the  complaint  upon  which  the 
warrant  was  issued.  It  is  also  alleged  that 
this  confinement  was  wrongfully,  maliciously, 
and  unlawfully  procured  by  defendant,  and 
that  said  confinement  was  without  probable 
cause:  but  this  has  reference  to  and  is  qualified 
by  what  immediately  follows,  to  wit,  **  In  this, 
that  said  ordinance  was  and  is  wholly  void 
and  unconstitutional."  Hence,  after  stripping 
the  complaint  of  all  mere  verbiage,  we  have  a 
case  where  all  that  it  is  alleged  that  defendant 
did  was  to  lay  before  the  justice  the  complaint 
upon  which  the  justice  issued  the  warrant  on 
which  the  plaintiff  was  arrested;  and  the  sole 
ground  upon  which  defendant  is  claimed  to  be 


fendant,  on  a  charge  of  felony.  Being:  dismissed 
by  the  mafrifitrate  on  a  promise  to  appear,  the  de> 
fcndnnt  interposed  another  charge,  on  which  a 
similar  promise  was  exacted,  the  charges^  being 
without  touadatloD,  were  both  dismissed,  and  Utrd 
Lyndhurst  held  that  the  defendant  was  not  liable 
for  false  imprisonment. 

Where  officers  having  a  limited  Jurisdiction  to 
issue  process  of  a  special  nature  in  certain  cases 
have  arrested  persons  by  sucb  process  in  cases  not 
within  such  authority,  both  officers  and  parties 
obtaining  the  process  have  been  held  liable  for 
false  imprisonment.  In  Curry  v.  Pringle,  11 
Johns.  444,  the  defendant  procured  from  a  Justin 
a  warrant  instead  of  a  summons,  without  any  oath 
of  tbe  facts  which  would  authorize  the  issuanoe  of 
the  warrant,  and  when  the  plaintiff  was  not  liable 
to  arrest  under  the  statute.  Gold  v.  Bissell,  1 
Wend.  210,  and  Rogers  v.  MuUiner,  6  Wend.  607,  22 
Am.  Dec.  546,  were  cases  of  a  similar  nature. 

In  Maher  v.  Ashmead,  80  Pa.  344,  it  was  held  that 
trosipass  was  the  proper  remedy  where  a  person  is 
arrested  on  a  warrant  which  charges  an  act  not 
amounting  to  a  crime. 

In  Ahem  v.  Collins,  80  Mo.  160,  Fogg,  X,  said:  "It 
makes  no  difference  whether  the  restraint  of  the 
person  is  caused  without  process  or  under  color  of 
process  wholly  illegal.  It  is  trespass  agrainst  the 
person,  for  which  tbe  plaintiff  is  entitled  to  com- 
pensation in  damages  upon  .the  necessary  proof  of 
the  facts." 

IC  the  court  lacks  Jurisdiction  all  persons  who 
aid  in  procuring  the  illegal  arrest  will  be  liable  in 
trespass.    Johnson  v.  Von  Kettlcr,  66  111.  63. 

Til  Dcveling  v.  Sheldon,  88  111.  390,  the  plaintiff 
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bad  been  arrested  and  fined  for  disobeying  an  in> 
Junction  which  was  afterward  held  void.  It  was 
held  that  all  aiding  in  the  arrest  were  guilty  of 
trespass. 

In  Carratt  v.  Morley,  1  Q.  B.  18,  Morley  sued  Car- 
ratt  and  obtained  a  Judgment  in  a  court  which  had 
no  Jurisdiction  over  his  residence.  It  was  held 
that  the  commissioners  who  signed  the  warrant 
and  tbe  arresting  officer  were  liable,  but  Morley 
was  not.  Lfvrd  Denman  said:  ^*A  party  who 
merely  originates  a  suit  by  sttiting  his  case  to  a 
court  of  Justice  is  not  guilty  of  trespass,  though 
the  proceedings  should  be  erroneous  or  without 
Jurisdiction." 

In  West  v.  Smallwood,  3  Mees.  &  W.  418,  the 
plaintiff,  a  builder,  ceased  work  in  consequence  of 
a  dispute  with  the  defendant,  his  employer.  On 
complaint  of  the  defendant  the  plaintiff  was  ar- 
rested under  the  Master  and  Sexvant  Act,  but  the 
case  was  dismissed.  Suit  was  brought  for  false 
imprisonment,  but  the  plaintiff  was  nonsuited. 
The  court  of  exchequer  sustained  the  nonsuit  and 
Lmd  Abinger,  C.  Ji., said:  ''Where  a  ma^ristrate 
has  a  general  Jurisdiction  over  the  subject-matter, 
and  a  party  comes  before  him  and  prefers  a  com- 
plaint, upon  which  the  magistrate  makes  a  mistake 
in  thinking  it  a  case  within  his  authority,  and 
grants  a  warrant  which  is  not  Justifiable  in  point 
of  law,  the  party  complaining  is  not  liable  as  a 
trespasser,  but  the  only  remedy  against  him  is  by 
an  action  upon  the  case  if  he  has  acted  malicious- 
ly." 

To  the  same  effect  see  Brown  v.  Chapman,  6  C 
B.  385.  A.  P.  W. 
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liable  is  that  the  ordinance  under  which  the 
proceedings  were  instiluted  was  void.  There 
is  no  doubt  of  the  invalidity  of  the  ordinance 
as  "class  legislation,"  for  we  have  not  yet 
arrived  at  the  point  where  it  is  permissible  to 
protect  "home  industries"  under  the  guise  of 
an  exercise  of  the  police  power.  It-  is  to  be 
observed  that  the  object  of  this  prosecution 
was  not  the  enforcement  of  any  private  right 
of  the  defendant.  He  did  not  make  the  com- 
plaint on  his  own  account,  or  for  his  own 
private  benefit.  The  complaint  was  for  an 
alleged  violation  of  public  law,  in  which  he 
represented,  not  himself,  but  the  public, — an 
important  distinction,  which  courts  have  some- 
times overlooked,  and  which  counsel  for  plain- 
tiff seems  to  have  failed  to  notice  in  the  citation 
of  cases.  It  seems  to  be  settled  by  an  almost 
unbroken  line  of  authorities  that  if  a  person 
merely  lays  a  criminal  complaint  before  a 
magistrate,  in  a  matter  over  which  the  magis- 
trate has  a  general  jurisdiction,  and  the  magis- 
trate issues  a  warrant  upon  which  the  person 
charged  is  arrested,  the  party  laying  the  com- 
plaint is  not  liable  for  an  assault  and  false 
imprisonment,  although  the  particular  case 
may  be  one  in  which  the  magistrate  had  no 
jurisdiction.  The  law  on  this  subject  was  as 
well  stated  as  anywhere  by  Lord  Abinger  in 
WeM  V.  Smalhimd,  3  Mees.  «&  W.  417,  as  fol- 
lows: "Where  a  magistrate  has  a  general 
jurisdiction  over  the  subject-matter,  and  a 
party  comes  before  him  and  prefers  a  com- 
plaint, upon  which  the  magistrate  makes  a 
mistake  in  thinking  it  a  case  within  his  au- 
thority, and  grants  a  warrant  which  is  not 
justifiable  in  point  of  law,  the  party  complain- 
ing is  not  liable  as  a  trespasser,  but  the  only 
remedy  against  himlis  by  an  action  upon  the 
case  if  he  has  acted  maliciously."  See  also 
Leigh  v.  WM,  3  Esp.  165;  Garratt  v.  Motley, 
1  Q.  B.  18;  Murphy  v.  Walters,  84  Mich.  180; 
Von  Latham  v.  Lihhy,  38  Barb.  339;  Barker 
V.  Stetson,  7  Gray,  53,  66  Am.  Dec.  457;  Lang- 
ford  V.  Boston  &  A.  H,  Co.  144  Mass.  431;  Teal 
V.  Fissel,  28  Fed.  Rep.  351.  This  rule  has 
been  frequently  applied  where  the  facts  stated 
in  the  complaint  did  not  constitute  a  public 
offense,  and  it  can  make  no  difference  in  prin- 
ciple whether  this  is  because  the  facts  stated 
do  not  bring  the  case  within  a  valid  statute,  or 
because  the  statute  under  which  the  proceed- 
ings were  instituted  is  invalid.  In  either  case, 
the  acts  charged  constitute  no  offense,  because 
there  is  no  law  making  them  such.  Barker  v. 
Stetson,  supra,  was  a  case  of  the  latter  class. 
The  present  case  comes  fully  within  the  rule. 
The  justice  had  a  general  jurisdiction  over  the 
subject-matter,  to  wit,  prosecutions  for  the 
violations  of  village  ordinances.  The  defend- 
ant merely  stated  the  case  to  the  magistrate  in 
a  complaint,  without,  so  far  as  appears,  bad 
faith  or  malice.  The  magistrate  erred  in  think- 
ing that  the  ordinance  was  valid,  and  that  it 
was  therefore  a  case  within  his  authority,  and 
issued  a  warrant  which  was  not  justifiable  in 
point  of  law,  and  the  plaintiff  was  arrested. 
Under  such  a  state  of  facts  the  complainant  is 
not  liable.  Under  any  other  doctrine  a  person 
would  never  feel  safe  in  making  complaint  of 
the  commission  of  a  public  offense  until  the 
validity  of   the  statute  creating  the  offense 
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had  been  passed  upon  by  the  court  of  last  Te- 
sort. 

Order  affirmed. 


Ella  M.  MOORE,  Appt., 

V. 

H.  G.  NORMAN,  Beitpt. 
i Minn ) 

*1.   A  tender  by  a  debtor  to  a  creditor 

(who  in  larood  faith  asserts  that  the  amount  ten- 
dered is  insuflBoient)  i%  not  g-ood  as  a  tender  if  it 
be  coupled  with  such  conditions  that  the  acoept- 
anoe^'of  the  same  will  involve  an  admission  by 
the  creditor  that  no  more  is  due. 

8.  In  snch  a  case  a  tender  by  the  maker 
to  the  payee   of  (promissory  notes, 

(the  same  being  mature,  and  still  held  by  the 
payee,)  coupled  with  a  demand  for  the  surrender 
of  the  Dotes,— Held,  not  effectual  as  a  tender,  so 
as  to  discharge  a  chattel  mortgage  securing  the 
notes. 

3«  A  direcstion  by  the  maker  of  the 
notes*  to  one  acting  as  his  agent,  to  apply 
money  in  his  hands  to  the  payment  of  the  notes, 
which  notes  such  agent  then  held  as  the  agent 
for  the  payee,  does  not,  of  itself,  constitute  or 
bave  the  effect. of  such  an  application  of  the 
money. 

(December  27, 1892.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Jackson  County  refus- 
ing a  new  trial  after  verdict  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  possession 
of  certain  personal  property  which  plaintiff 
claimed  under  a  chattel  mortgage.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  J.  Knox,  for  appellant: 

To  constitute  a  sufficient  tender,  it  must  be 
unconditional. 

Where  there  is  a  dispute  as  to  the  amount 
that  is  (iue,  the  debtor  cannot  rightfully  de- 
mand his  note  or  evidence  of  debt. 

Bmcen  v.  Owen,  11  Q.  B.  130;  Halpinv.  Phe- 
nix  Ins.  Co.  118  N.  Y.  165;  Noyes  v.  Wyckoff, 
114  N.  Y.  207. 

This  court  itself,  when  this  case  was  before 
it  on  a  former  appeal,  plainly  and  explicitly 
stated  what  was  necessary  to  constitute  a  suf- 
ficient tender  to  discharge  the  lien  of  a  chattel 
mortgage  in  cases  like  the  one  at  bar,  and  said 
that  it  must  be  absolute  and  unconditional. 

Moore  v.  Norman,  9  L.  R.  A.  55,  43  Hinn. 
428, 19  Am.  St.  Rep.  247. 

Mr.  Oeorfi^e  W.  Wilson  for  respondent. 

Dickinson*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  to  secure  two  promissory 
notes  executed  by  him  to  the  plaintiff,  mort- 

*  Headnotes  by  Dickinson,  J. 

Note,— On  the  question  of  the  sufficiency  of  a 
tender,  see,  in  connection  with  the  authorities 
cited  in  the  above  case.  Union  Mut.  L.  Ins.  Co.  v. 
Union  Mills  Plaster  Co.  3  L.  R.  A.  90,  37  Fed.  Rep. 
286;  Bailey  v.  Buchanan  County,  6  L.  R.  A.  562, 116 
N.  Y.  297;  Moore  v.  Norman,  9  L.  R.  A.  65,  43  Minn. 
4^,  19  Am.  St.  Rep.  247  (former  appeal  in  main  case 
above);  Sanders  v.  Bryer,  9  L.  R.  A.  256,  ISC  Mass. 
141:  Welch  v.  Adams,  9  L.  R.  A.  244,  152  Mass.  74. 
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gaged  certain  personal  property  to  her.  She 
prosecutes  this  action  to  recover  possession  of  a 
part  of  the  mortgaged  property  by  virtue  of  her 
rights  as  such  mortgagee.  A  former  appeal 
in  this  action  is  reported  in  48  Minn.  428,  0  L. 
R.  A.  55,  19  Am.  ttt.  Rep.  247.  The  only  is- 
sue to  which  reference  is  now  necessary  is  as  to 
whether  certain  payments  and  a  tender  of  pay- 
ment made  by  the  defendant  were  sufl3cient 
and  effectual  to  discharge  the  mortgages.  The 
whole  transaction  on  the  part  of  the  plaintiff 
was  conducted  by  one  George  R.  Moore,  who 
was  her  general  agent.  Long  after  the  matur- 
ity of  the  notes  the  defendant  made  a  tender  of 
payment  to  the  plaintiff,  which  on  his  part  is 
claimed  to  have  been  sufficient  in  amount,  with 
payments  which  had  been  previously  made,  to 
complete  the  payment  of  the  debt,  and  hence 
to  discharge  the  mortgages.  Moore  v.  Norma  n, 
43  Minn.  428,  9  L.  R.  A.  55,  19  Am.  St.  Rep. 
247.  The  plaintiff,  however,  then  claimed  that 
the  amount  tendered  was  not  sufficient  to  pay 
the  debt:  and  whether  it  was  so  or  not  was  one 
of  the  issues  in  this  case,  in  respect  to  which 
the  plaintiff's  contention,  that  the  amount  was 
insufficient,  was  supported  by  evidence  which 
would  have  sustained  a  verdict  in  her  favor. 
The  evidence  tended  to  show  that  the  tender 
was  accompanied  by  a  demand  that  the  notes 
be  surrendered;  that  such  surrender  was  re- 
fused, a  larger  sum  being  claimed  to  be  due; 
but  that  the  plaintiff  (by  her  agent,  who  held 
the  notes)  offered  to  receive  the  money  ten- 
dered, and  indorse  it  on  the  notes,  which  offer 
the  defendant  refused  to  accept.  The  court, 
at  the  request  of  the  defendant,  charged  the 
jury  to  the  effect  that  if  the  amount  tendered 
was  sufficient  the  defendant  had  a  ri^ht  to  de- 
mand the  surrender  of  his  notes.  This  consti- 
tutes one  of  the  errors  assigned.  We  think,  as 
applied  to  the  circumstances  of  this  ease,  this 
instruction  was  erroneous.  It  may  be  stated 
as  a  general  proposition,  applicable  at  least 
where  it  appears  that  a  larger  sum  than  that 
tendered  is  in  good  faith  claimed  to  be  due, 
that  the  tender  is  not  effectual  as  such  if  it  be 
coupled  with  such  conditions  that  the  accept- 
ance of  it,  as  tendered,  will  involve  an  admis 
sion  by  the  party  accepting  it  that  no  more  is 
due.  Leake,  Cont,  8ft5,  866;  Addison.  Cont. 
9th  ed.  153;  2  Chitty,  Cont.  1194;  Bowen  v. 
Oicen,  11  Q.  B.  130;  Finch  v.  Miller,  5  C.  B. 
428;  Evans  v.  Jndkins,  4  Campb.  156;  Foord 
V.  NoU,  2  Dowl.  N.  S,  617;  Tfiai/er  v.  Brackett, 
12  Mass.  450;  Wood  v.  Hitchcock,  20  Wend.  47; 
Noyes  v.  Wyckoff,  114  N.  Y.  204;  Uolton  v. 
Brown,  18  Vt.  224.  See,  further,  in  support 
of  the  general  rule  that  a  tender,  to  be  effectual, 
must  be  absolute  and  unconditional,  Moore  v. 
Norman,  43  Minn.  428,  434,  9  L.  R.  A.  55,  19 
Am.  St.  Rep.  247;  Bank  of  Benson  v.  llotc, 
45  Minn.  40,  42;  Balme  v.  Wamhaugh,  16 
Minn.  116  (Gil.  106).  The  most  common 
and  familiar  illustrations  of  the  proposition 
above  stated  are  cases  where  the  tender  is  made 
as  being  all  that  is  due,  or  as  payment  in  full. 
It  is  evervwhere  held  that  such  a  tender  is  not 
good.  1* he  debtor  has  no  right  to  the  benefit 
of  a  tender,  as  having  the  effect  of  a  payment, 
when  it  is  burdened  with  such  a  condition  that 
the  creditor  cannot  accept  the  money  without 
compromising  his  legal  right  to  recover  the  fur- 
ther sum  which  he  claims  to  be  due.    This  case 
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falls  within  the  same  principle.  By  offering  to 
pay  the  money  only  upon  the  condition  that 
the  plaintiff  dekver  up  the  notes,  (if  such  was 
the  fact),  the  defendant  insisted  upon  a  condi- 
tion the  acceptance  of  which  would  at  least  se- 
riously compromise  the  right  of  the  plaintiff  to 
recover  any  more,  even  though  it  should  be 
true  that  the  amount  unpaid  exceeded  the  sum 
tendered.  The  acceptance  of  the  money  and 
the  surrender  of  the  notes  would  be  at  least 
strong  evidence  against  her,  in  the  nature  of  an 
admission,  that  the  notes  were  thereby  fully 
paid.  The  defendant  should  not  be  heard  to 
assert  that  a  mere  offer  to  pay  a  specified  sum, 
less  than  what  was  supposed  by  the  other  party 
to  be  due,  has  the  effect  of  a  payment,  so  as  to 
discharge  the  mortgage,  when  the  offer  was 
burdened  with  such  a  condition.  It  was 
enough  i  for  his  protection  that  the  plaintiff 
would  have  received  the  money  offered  and 
have  indorsed  its  payment  on  the  notes,  which 
were  already  overdue  and  still  in  the  hands  of 
the  plaintiff.  If  the  defendant  rejected  this 
offer,  and  insisted  upon  the  surrender  of  the 
notes,  the  natural  and  only  reasonable  con- 
struction to  be  put  upon  his  conduct  was  that 
he  insisted  that  the  tender,  if  accepted,  should 
be  accepted  as  payment  of  the  notes  in  full. 
If  that  was  the  effect  of  the  tender,  it  was  bad, 
under  all  the  authorities.  A  mere  tender 
should  not  be  effectual  to  discharge  the  lien  of 
a  mortgage  unless  it  be  certainly  sufficient  in 
amount,  and  unburdened  with  any  conditions 
which  the  debtor  has  not  a  clear  fight  to  im- 
pose. See  Jf<?f>rtf  V.  Norman  2J1^  Bank  of  Ben- 
son v.  Horn,  supra.  A  new  trial  must  be 
granted  for  the  reason  above  stated. 

We  will  refer  to  another  matter,  by  way  of 
caution. 

While  George  R.  Moore  was  the  general 
agent  of  the  plaintiff,  there  was  evidence  tend- 
ing to  show  (although  this  is  a  matter  of  con- 
troversy) that  on  a  certain  occasion,  when  some 
properly  of  the  defendant  was  sold,  he  acted 
as  an  agent  of  the  defendant,  and  as  such 
agent  received  the  proceeds  of  the  sale.  If 
such  was  the  fact  a  mere  direction  by  the  de- 
fendant to  him  to  apply  on  the  plaintiff's  notes 
the  money  whioh  he  (Moore)  had  received  and 
held  as  the  agent  of  the  defendant  would  not, 
in  itself,  constitute,  or  be  legally  equivalent  to, 
such  an  application  of  the  money.  If  the  de- 
fendant's agent  disobeyed  such  instructions, 
and  applied  the  money  to  his  own  use,  the 
plaintiff  would  not  be  affected  thereby,  unless 
the  circumstances  were  such  that  it  could  be 
considered  that  in  behalf  of  the  plaintiff,  as 
her  agent,  he  consented  to  apply  the  money  as 
a  payment  on  her  notes.  Such  consent  need 
not  be  express.  If  the*  defendant  engtiged 
Moore  to  be  present  at  the  sale,  to  receive  the 
proceeds  of  sales  made,  and  to  apply  the  same 
on  the  plaintiff's  notes,  it  might  be  inferred, 
in  the  absence  of  any  dissent  by  Moore,  that  he 
acquiesced  in  this,  and  hence  that,  when  he  re- 
ceived the  money,  he  received  it  as  the  agent 
of  the  plaintiff,  even  though,  for  some  other 
purposes  connected  with  the  sale,  he  might 
have  acted  as  the  agent  of  the  defendant  Of 
course,  if  the  money  was  received  hy  him  as 
her  agent,  it  was  as  though  it  had  been  re- 
ceived by  her  personally. 

Order  reversed. 
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1.  The  Jurifldictlon  in  equity  to  asoer- 
tain  boimdaries  under  the  Act  of  1887,  al- 
ttaougrh  It  extends  to  cases  of  confused  or  uncer- 
tain boundaries  which  involve  no  other  ground 
of  equity  Jurisdiction,  does  not  extend  to  the 
question  of  title  to  a  disputed  striplof  land  lying 
between  the  different  lines  alleged  by  the  parties 
to  be  the  boundaries. 

8.  An  adyudication  as  to  a  boundary 
line  in  a  suit  under  the^Act  of  1887 
cannot  operate  as  an  estoppel  or  bar 
to  a  subsequent  suit  based  on  adverse  possession 
to  quiet  title  to  the  strip  of  land  between  the 
lines  respectively  claimed  as  the  boundary.     * 

8.  Possession  or  intrusion  upon  land 
by  mistake  in  consequence  of  .confusion  or 
uncertainty  as  to  the  true  boundary  without  any 
intention  to  claim  title  beyond  one^s  lawful 
boundary  is  not  adverse. 

(December  12. 1892.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
Circuit  Court  for  Multnomah  County  in 
favor  of  defendants  in  an  action  brought  to 
quiet  title  to  certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Killin,  Starr  A  Thomas  and  J. 
C.  Moreland,  for  appellant: 

Adverse  possession  or  real  property  for  the 
statutory  period  ripens  into  a  perfect  title  and 
becomes  a  vested  right  as  though  evidenced  by 
written  title. 

Parker  v.  Metsger,  12  Or.  407;  Jay  v. ^ Stump, 
14  Or.  361. 

It  must  be  an  occupancy  under  claim  of 
ownership  though  it  need  not  be  under  color 
of  title. 

Sieift  V.  Mulkey,  14  Or.  59. 

There  must  be  disseisin  which  must  be  an 
actual  expulsion  for  the  full  statutory  period. 

Springer  v.  Young,  14  Or.  280. 

Where  a  person  under  a  mistake  as  to  the 
boundaries  enters  and  occupies  land  not  em- 
braced in  his  title,  claiming  it  as  his  own  for 
the  requisite  statutory  period,  he  thereby  be- 
comes vested  with  the  title  thereto  by  posses- 
sion, although  the  entry  and  possession  may 
have  been  founded  upon  a  mistake. 

Caufield  v.  Clark,  17  Or.  478. 

The  effect  of  the  former  judgment  as  res 
judicata  is  not  limited  or  enlarged  by  the  rea- 
sons gi^en  by  the  court  for  its  rendition. 

Freeman,  Judgm.  §  249;  Houston  v.  Wil- 
liams. 13  Cal.  24.  73  Am.  Dec.  565;  Oirardin 
V.  Dean,  49  Tex.  243;  Davis  v.  Millaudon,  17 
La.  Ann.  97,  87  Am.  Dec.  518. 

For  a  judgment  to  be  final  the  subject  matter 
in  controversy  must  have  been  brought  in  ques- 
tion and  within  the  issue  in  the  former  pro- 
ceedings and  have  terminated  in  a  regular 
judgment  on  the  merits. 


Aspden  v.  Nixon,  45  U.  S.  4  How.  4jB7,  11 
L.  ed.  1059. 

It  is  not  sufficient  that. in  a  prior  proceeding 
the  subject- matter  was  so  involyed  that  it 
might  have  been  liti^ted.  It  must  have  been 
at  issue  and  in  fact  litigated  and  decided. 

Freeman,  Judgm.  s§  253;  Oromwell  v.  Sac 
County,  94  U.  8.  351,  24  L.  cd.  195;  7>flm  v. 
Broion,  94  U.  8.  423.  24  L.  ed.  204;  Busseil  v. 
Place,  94  U.  S.  606,  24  L.  ed.  214. 

In  all  cases  where  it  is  sought  to  apply  the 
estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit  up- 
on a  different  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually 
litigated  and  determined  in  the  original  action, 
not  what  might  have  been  thus  litigated  and 
determined. 

Crotnioell  v.  Sac  County,  supra.  See  Free- 
man, Judgm.  §  256. 

No  judgment  or  decree  is  evidence  in  rela- 
tion to  any  matter  which  came  collaterallj'  in 
question  or  in  matters  incidentally  cognizable, 
or  to  be  inferred  from  the  judgment  oy  argu- 
ment or  construction. 

Lawrence  v.  Hu7it,  10  Wend.  81,  25  Am. 
Dec.  539;  Jackson  v.  Wood,  3  Wend.  27;  Wood 
V.  Jackson,  8  Wend.  35,  22  Am.  Dec.  603; 
Hopkins  v.  Lee,  19  U.  8.  6  Wheat.  109,  5  L. 
ed. '218;  Lewis  &  Nelson's  App.  67  Pa.  165; 
Howard  v.  Kimball,  65  Me.  308;  Hamner  v. 
Pounds,  57  Ala.  348;  Land  v.  Keirn,  52  Miss. 
341;  He7iry  v.  Datis,  13  W.  Va.  230. 

Messrs.  R.  Williams,  E.  B.  WiUiams, 
and  C.  H.  Carey,  for  respondents: 

Mr.  King's  title  by  possession  to  one  or  the 
other  of  the  two  lines  in  controversy  in  the 
former  suit  was  a  matter  involved  in  the  issues 
set  forth  in  the  pleadings:  evidence  was 
directed  to  this  point  upon  the  trial,  and  was 
received  and  considered  by  the  court;  and  the 
conclusion  of  the  referee,  the  circuit  court  and 
the  supreme  court  was  based  upon  that  issue 
and  that  evidence.  That  question  was  finally 
and  completely  determined  and  settled,  and  is 
now  res  iidjudicata  between  these  parties. 

An  equitable  suit  to  settle  and  establish 
boundaries  falls  within  that  class  that  equity 
assumes  jurisdiction  of  concurrently  with  law. 
And  it  is  an  example  of  those  few  suits  in 
which  equity,  in  administering  relief,  awards 
possession  of  the  land  in  controversy  as  a  law 
court  would  do. 

Pom.  Eq.  Jur.  ^  180. 

Equity  jurisdiction  embraces  consideration 
of  legal  questions  involved  in  a  settlement  of 
boundaries;  the  suit  in  its  very  nature  involves 
a  trial  of  the  right  of  possession  to  the  line. 
Unless  the  contestants  can  show  title  to  the 
line  they  cannot  prevail.  8uch  is  the  inherent 
nature  of  the  suit  as  shown  by  an  examination 
of  its  history  from  the  beginning. 

Story,  Eq.  Jur.  §  616,  citing  Wake  v.  Con- 
yers,  1  Eden,  331;  2  Cox,  Ch.  360. 

In  order  to  sustain  a  bill  for  a  commission 
to  ascertain  boundaries,  the  plaintiff  must  es- 
tablish, by  the  admission  of  the  defendant,  or 
by  the  evidence,  a  clear  legal  title  to  some  land 


Note.— The  full  review  In  the  opinion  and  briefs  !  coDstltutes  an  unusually  valuablejsummary  of  tho 
of  the  Jurisdiction  of  equity  in  eases  of  boundary  I  law  on  this  question. 
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in  tbe  possession  of  tbe  defendant,  and  also 
some  ground  for  equitable  relief. 

Godfrey  v.  Liitel,  1  Russ.  &  M.  59,  2  Russ. 
&  M.  630.  See  also  Perry  v.  Pratt,  31  Conn. 
433;  Cushing  v.  Miller,  62  N.  H.  517;  Fraley 
V.  Peters,  12  Bush,  470. 

It  is  proper  to  consider  tbe  claim  of  adverse 
possession,  and  to  fix  tbe  boundary  accord- 
ingly. 

Plarik  v.  Reinhart,  81  Iowa;  756;  Davis  v. 
CvriiSj  68  Iowa,  66;  Christian  v.  Weaker ,  79 
Ga.  406. 

Tbe  exercise  of  equitable  jurisdiction  in 
boundary  cases,  where  the  final  relief  granted 
is  substantially  a  recovery  or  obtaining  posses- 
sion  of  specific  portions  of  land  is  a  matter  of 
ordinary  occurrence  in  suits  for  the  adjust- 
ment of  disputed  boundaries,  where  some 
equitable  incident  or  feature  is  involved  and 
the  dispute  is  not  wholly  confined  to  an  asser- 
tion of  mere  conflicting  legal  titles  or  possess- 
ory rights, 

1  Pom.  Eq.  Jur.  §§  174.  180,  185;  8  Pom. 
Eq.  Jur.  §§  1878-1885.  See  Bigelow's  note  to 
Story,  Eq.  Jur.  18th  ed.  pp.  78-81. 

If  equity  took  cognizance  of  tbe  case  at  all, 
it  is  folly  to  urge  that  it  should  drop  the  con- 
troversy without  fully  settling  the  issues. 

WUhelm's  App.  79  Pa.  120;  Pom.  Eq.  Jur. 
§181;  Heatherly  Y.  Hddtey,4  Or.  1;  Eoipe  y. 
Taylor,  6  Or.  284;  Phipps  v.  KeUy,  12  Or. 
213. 

Granting  that  the  circuit  and  supreme  courts 
passed  upon  the  question  of  adverse  posses- 
sion in  the  King  Case,  the  determination  is 
final, even  though  erroneous;  if  the  court  there- 
in assumed  an  authority  as  a  court  of  equity 
to  try  an  issue  which  was  strictly  legal  and 
properly  cognizable  only  by  a  court  of  law, 
still,  although  it  exceeded  its  juriadiction  as  a 
court  of  equity  in  one  sense,  the  question  was 
not  coram  vonjudice  nor  its  findings  void. 

Pom.  Eq.  Jur.  §129;  Gumming  y.  Brooklyn, 
11  Paige,  596.  5  L.  ed.  246;  Bank  of  TJtiea  v. 
Mersereau,  8  Barb.  Ch.  574,  5  L.  ed.  998,  49 
Am.  Dec.  189;  Amis  v.  Myers,  57  U.  8.  16 
How.  492,  14  L.  ed.  1029;  8exton  v.  Pike,  13 
Ark.  193;  Creely  v.  Bay  State  Brick  Co.  103 
Mass.  514;  Baker  v.  Woodward,  12  Or.  21; 
Kitcherside  v.  Myern,  10  Or.  21. 

Even  if  the  supreme  court  were  wron?  in 
considering  the  question  of  possession,  then 
this  is  hardly  the  time  or  the  place  to  reverse 
the  decision  or  raise  the  question. 

MorHll  V,  Mornll,  11  L.  R.  A.  155,  20  Or. 
102;  CrahiU  v.  Grabill,  22  Or.  588. 

An  adjudication  is  final  and  conclusive,  not 
only  as  to  the  matter  actually  determined,  but 
as  to  every  other  matter  which  the  parties 
might  have  litigated  and  have  decided,  as  in- 
cident to  or  essentially  connected  with  the  sub- 
ject-matter of  the  litigation,  and  every  matter 
coming  within  the  legitimate  purview  of  the 
original  action,  both  in  respect  to  matters  of 
claim  and  of  defense. 

Freeman,  Judgm.  p.  272,  §  249;  Herman, 
Estoppel,  p.  481,  §  411;  Rogers  v.  Higgins,  57 
111.  246;  Harmon  v.  Auditor  of  Public  Accounts, 
123  III.  122;  Glenn  v.  Savage,  14  Or.  573;  Bar- 
rett v.  Failing,  8  Or.  152. 

The  question  is,  Did  it  decide,  and  is  the 
decision  final? 
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Chouteau  v.  Gihson,  76  Mo.  49;  Hnrst  v. 
Combs,  12  Ky.  L.  Rep.  885. 

The  court  is  presumed  to  have  passed  upon 
the  question  of  its  jurisdiction. 

1  Herman,  Estoppel,  p.  409,  §§  356,  357. 

The  same  facts  cannot  be  the  t>asis  of  a  sec- 
ond action  between  the  same  parties  arising  oat 
of  the  same  transaction,  though  in  the  former 
action  the  facts  were  pleaded  as  a  defense 
only,  and  no  claim  was  made  thereon  for  af- 
firmative relief. 

Bierer  v.  FreU,  37  Kan.  27. 

A  proposition  assumed  or  decided  by  the 
court  to  be  true,  and  which  must  be  so  as- 
sumed or  decided  in  order  to  establish  another 
proposition  which  expresses  the  conclusion  of 
the  court,  is  as  effectually  passed  upon  and  set- 
tled in  that  court  as  the  very  matter  directly 
decided. 

Warren  County  School  Dist.  No.  28  Tnistees 
V.  Stacker,  42  N.  J.  L.  117. 

The  statement  of  the  case  and  opinion  of 
the  court  are  admissible  to  show  the  ground 
upon  which  a  decree  was  rendered. 

Hood  V.  Hood,  110  Mass.  463;  Laird  v.  Be 
Soto,  32  Fed.  Rep.  652;  Le  Grand  v.  Bin^ey,  83 
Va.  862;  Glenn  v.  Savage,  14  Or.  578. 

King's  possession  to  the  Burrage  line  under 
a  mistake  could  not  ripen  into  title. 

Caufield  V.  Clark,  17  Or.  473;  Howard  v. 
Reedy,  29  Ga.  152,  74  Am.  Dec.  58;  Bro^n  v. 
Cockerell,  88  Ala.  45. 

Taking  plaintiff's  own  statement  as  true,  his 
case  is  that  set  forth  in  Worcester  v.  Lord,  56 
Me.  271,  96  Am.  Dec.  456. 

Throughout  all  the  time,  until  the  discovery 
of  his  present  predicament,  his  claim  of  title 
has  been  according  to  the  true  line,  that  he  in- 
tended to  place  his  fence  all  the  way  upon  that 
line,  supposed  he  had  done  so,  and  did  not  dis- 
cover his  mistake  until  since  the  commence- 
ment of  this  suit.  The  court  in  that  case  held 
that  such  facts  did  not  prove  title  to  the 
strip. 

See  also  3  Washb.  Real  Prop.  5th  ed.  172. 
178;  Dow  V.  McKenney,  64  Me.  138;  St.  fjouis 
University  v.  McCune,  28  Mo.  482;  Lincoln  v. 
Edgecomh,  81  Me.  346;  Schad  v.  Sharp,  95  Mo. 
578;  Fifich  v.  Ullfnan,  105  Mo.  255;  Crawford 
V.  Ahrnes,  108  Mo.  88;  Hockmotk  v.  Dts  Grand 
Champs,  71  Mich.  520;  Wacha  v.  Brown,  78 
Iowa,  482;  Bewley  v.  Chapman,  16  Or.  402; 
Caufield  v.  Clark,  supra. 

The  possession  was  not  hostile  nor^the  claim 
notorious. 

Hicklin  v.  McClear,  18  Or.  140;  Wood,  Lim- 
itations, pp.  510,  511,  539;  C^megysv.  CarUy, 
3  Watts,  280.  27  Am.  Dec.  356. 

Building  a  rude  fence  is  held  to  be  insuffi- 
cient to  oust  the  true  owner,  unless  there  be 
proof  of  actual  notice  to  him  that  tb^  posses- 
sion is  with  intention  to  claim  the  land  ad- 
versely. 

HicMin  v.  McClear,  supra:  Cobttrn  v.  HoUis 
3  Met.  125;  Jackson  v.  Schoonmak^r,  2  Johns. 
230;  Dem  v.  Hunt.  20  N.  J.  L.  487;  Hale  v. 
Glidden.  10  N.  H.  397;  Smith  v.Hosmer.  7  N. 
H.  486,  28  Am.  Dec.  354;  Hutton  v.  Schu- 
maker,  21  Cal.  453;  Barel  v.  Rollins.  30  Cal. 
415;  Worcester  v.  /^rd.  56  Me.  265,  96  Am. 
Dec.  456;  Hpckmoth  v.  Des  Grand  Champs, 
supra;  3  Washb.  Real  Prop.  5th  ed.  145. 
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He  can  claim  nothiDg  by  construction  or 
presumption. 
HiUe  V.  Glidden  and  Dem  v.  Hunt,  supra. 

Lord,  Ch.  </.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  to  quiet  title  to  the  strip  of 
land  lying  immediately  east  of  the  eastern 
boundary  of  the  plaintiff's  donation  land 
claim  as  established  by  this  court  in  the  suit 
of  the  plaintiff  against  Brigham  et  cU.,  and 
within  the  contiguous  donation  land  claim  of 
one  Lownsdale,  m  the  city  of  Portland.  The 
complaint  alleges  that  the  plaintiff  has  had 
adverse  possession  of  the  premises  for  ten 
years  last  past,  and  that  the  defendants 
wrongfully  claim  an  interest  in  the  same. 
The  answer  denies  that  the  plaintiff  is  or  has 
been  in  posscssionjjof  the  premises  in  con- 
trover^',  and  denies  that  the  defendants 
wrongfully  claim  an  interest  or  estate  therein 
adverse  to  the  plaintiff,  but  admits  that  they 
claim  to  own  the  same  in  fee  simple,  ad- 
versely to  tlie  plaintiff  and  all  others ;  and 
for  a  further  and  separate  answer,  the  defend- 
ants plead,  in  effect,  tiiat  the  plaintiff  ought 
to  be  estopped  from  alleging  or  claiming  that 
he  is  the  owner  or  in  possession  of  the  real 
property'  described  in  the  complaint,  or  from 
miiintaining  the  suit,  because  of  a  suit 
brought  by  the  plaintiff  and  the  North  Pacific 
Industrial  Association  as  plaintiffs  against 
these  and  other  defendants  to  settle  the 
boundary  line  between  the  lands  owned  by 
the  plaintiff  and  the  defendants,  and  which 
is  the  Siime  line  as  that  described  as  the 
westerly  boundary  of  the  tract  mentioned  in 
the  complaint,  etc.,  and  that  in  said  suit  it 
WHS  determined  and  decreecl  that  the  bound- 
ary line  between  the  plaintiff's  and  defend- 
ants* land  was  a  certain  described  line,  (a 
portion  of  which  is  the  same  line  mentioned 
in  the  complaint  as  the  western  boundary 
therein  described,)  etc.,  and  that  it  was  fur- 
tlier  ordered  that  the  suit  be  remanded  to  the 
court  below,  with  directions  to  appoint  com- 
missioners, as  by  law  provided,  to  locate  and 
mark  out  the  line  as  determined  by  the  court, 
etc.  ;  and  for  a  further  and  separate  answer 
the  defendants  allege  that  they  are  the  owners 
in  fee  simple  of  the  tract  of  land  in  con- 
troversy by  a  chain  of  conveyances  from  the 
United  States  and  others,  and' that  they  are  in 
possession  of  the  same,  and  the  whole  thereof  ; 
and  for  another  defense  the  defendants  allege 
the  adverse  possession  of  themselves  and  their 
predecessors  in  title  for  a  period  of  ten  years, 
etc.  The  reply  denies  the  new  matter  set 
forth  in  the  answer.  Upon  these  issues  the 
case  was  referred  to  a  referee,  who,  in  sub- 
stance, found  that  the  plaintiff  has  been  in 
the  continuous  possession  and  claimed  to  be 
the  owner  of  the  property  in  dispute  for  a 
period  of  more  than  ten  years,  and  that  the 
defendants,  nor  either  of  them,  have  boon  in 
the  open  and  continuous  possession  of  the 
same  for  a  period  of  ten  years,  but  that  the 
facts  set  up  in  this  suit  were  fully  heard  and 
determined  in  the  said  suit  wherein  the  plain- 
tiff and  the  Northern  Pacific  Industrial  As- 
sociation were  plaintiffs  and  J.  R.  Brigham 
and  others  were  defendants,  and  that  the  su- 
preme court  by  its  decision  and  decree  estab- 
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lished  tlie  line  between  the  plaintiff  and  Siiid 
defendants'  lands  in  that  suit,  and  that  the 
plaintiff.  King,  did  not  own  the  land  in  con- 
troversy, (19  Or.  560 ;)  and,  as  a  conclusion 
of  law.  that  the  plaintiff  is  now  estopped 
from  claiming  the  land  described  in  his  com- 
plaint, and  that  the  suit  should  be  dismissed. 
Subsequently,  upon  proper  proceetlings  had 
and  taken,  a  decree  was  entered,  affirming  the 
report  of  the  referee,  and  dismissing  plain- 
tiff's suit.  From  this  decree  the  plaintiff  has 
appealed. 

The  contention  for  the  plaintiff  is  that  the 
decree  rendered  in  the  former  suit  between 
these  parties  is  no  bar  to  the  present  suit  to 
quiet  title  to  the  land  in  controversy.  While 
it  is  admitted  that  the  defendants  set  up  as  a 
defense  in  the  former  suit  adverse  possession 
for  the  stjitutory  period  to  the  land,  and  that 
issue  was  ioined.  and  evidence  taken  upon 
it,  and  reported  to  the  court,  nevertheless  it 
is  insisted  that  such  matter  was  outside  of 
the  jurisdiction  of  the  court,  as  it  affected 
title,  and,  consequently,  that  no  valid  decree 
could  be  founded  on  it ;  and,  further,  that 
such  matter,  as  a  defense,  was  not  considered 
by  the  couit,  as  its  decree  simply  detennined 
the  location  of  the  disputed  line,  and  directs 
the  appointment  of  viewers  to  locate  the  same 
by  proper  monuments  upon  the  ground.  This 
view  is  based  on  the  fact  that  the  decree  in 
the  former  suit  merely  determined  the  bound- 
ary line  between  the  adjoining  lands  of  the 
plaintiff  and  the  defendants,  reinforced  by 
the  assumption  that  the  Act  of  the  Legis- 
lature of  1887  giving  to  courts  of  equity 
jurisdiction  to  try  cases  where  a  dispute  ex- 
ists l>etween  owners  of  adjoining  lands  con- 
cerning the  boundaries  thereof,  as  construed 
\n  ljt>re  v.  Morrill,  19  Or.  545,  limits  and  con- 
fines such  jurisdiction  to  the  ascertainment 
and  location  of  the  boundar}'  lines,  and  can- 
not be  extended  to  the  determination  of  title. 
The  question  raised  is  important,  and  in- 
volves some  consideration  m  respect  to  the 
jurisdiction  conferred  by  the  statute  that  re- 
quires further  explanation.  As  cases  of  dis- 
puted boundary  lines  between  the  lands  of 
adjacent  owner  are  matters  w^hich  concern 
legal  estates,  and  are  ordinarily  settled  in 
courts  of  law^,  there  seems  to  be  an  impression 
in  the  profession  that  because  of  the  statute 
conferring  jurisdiction  upon  a  court  of 
equity  to  try  all  cases  where  a  dispute  exists 
as  to  the  boundary  lines  of  adjoining  lands, 
and  requiring  each  of  the  parties  to  designate 
such  boundary  line  as  he  shall  claim  it  to  be, 
that  such  suit  involves  the  recovery  of  the 
strip  of  land  embraced  between  the  lines  as 
designated  by  them,  and  necessarily  that  title 
acquired  by  adverse  possession  may  be  set  up 
by  the  defendant  to  establish  such  boundary 
line,  as  so  designated  and  claimed.  In  the 
case  of  Ijove  v.  M&ri-iU,  supra,  referred  to. 
neither  the  pleadings  nor  the  facts  disclosed 
any  dispute  as  to  the  boundary  line,  except 
thift  the  defendant  claimed  title  by  adverse 
possession  to  that  portion  of  the  land  covered 
by  her  building,  which  projected  over  their 
boundary  line,  in  consequence  of  which  she 
claimed  that  the  line  should  be  so  located  as 
to  include  it.  As  the  case  was  brought  under 
the  statute,  and  presented  simply  the  pure 
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legal  question  ot  the  title  to  that  portion  of 
the  land  covered  by  the  building  of  the  de- 
fendant, it  became  important  and  necessary 
to  ascertain  the  nature  and  extent  of  the 
jurisdiction  conferred ;  for,  if  such  a  suit 
could  be  maintained  under  it,  nothing  was 
plainer  than  that  jurisdiction  might  be  ex- 
erted to  usurp  the  place  of  an  action  at  law 
to  recover  real  property,  and  thereby  deprive 
the  defendant  of  his  constitutional  right  to 
trial  by  jury.  With  these  considerations  in 
view,  the  court  proceeded  to  construe  the 
statute  holding  thkt  courts  of  equity  were  in- 
yested  with  jurisdiction  to  try  cases  -where  a 
dispute  exists  between  the  owners  of  adjoin- 
ing lands  concerning  the  boundary  line  or 
lines  thereof,  without  any  equitable  grounds, 
or  equity  superinduced  by  the  act  of  the 
parties,  to  sustain  it,  but  that  such  jurisdic- 
tion could  not  be  extended  to  determine  title 
to  real  property,  or  usurp  the  place  of  an 
action  at  law  to  recover  real  property ;  that 
the  object  of  the  jurisdiction  conferred  by  the 
statute  was  to  ascertain  the  true  boundary 
between  the  lands  of  adjacent  owners,  which 
had  become  confused  or  unknown  or  lost,  the 
subject-matter  of  such  jurisdiction  or  the  suit 
being  the  dispute  concerning  the  boundary 
line,  and  not  the  title,  and,  as  a  consequence, 
that,  within  the  purview  of  the  statute  the 
suit  could  not  be  maintained.  It  is  true  that 
disputes  in  respect  to  the  boundaries  of  ad- 
jacent proorietors  of  land  are  ordinarily  of 
legal  cognizance,  and  that  the  statute  on  its 
face  seemingly  indicates  an  intention  to  oust 
the  jurisdiction  at  law  for  the  trial  of  such 
cases  ;  but  when  the  statute  declares,  in  effect, 
that  a  suit  may  be  maintained  in  equity, 
where  a  controversy  exists  between  the  owne'rs 
of  adjacent  lands  as  to  the  location  of  the 
boundary  line,  it  is  not  meant  that  a  suit  may 
be  nmintained  w^hen  the  dispute  between  them 
concerning  such  boundary  line  involves  the 
determination  of  title, — as,  where  each  own- 
er, claiming  a  different  line  as  the  true 
boundary  line  of  the  adjacent  lands,  seeks  to 
recover  or  establish  title  to  the  strip  embraced 
between  such  lines.  The  distinction  is  be- 
tween cases  which  are  prosecuted  with  the 
ostensible  object  of  determining  the  true 
boundary  line  between  the  parties  and  those 
brought  to  recover  lands  claimed  by  the  de- 
fendant to  be  embraced  within  this  boundary 
line  as  against  the  line  claimed  by  the  plain- 
tiff. 

The  issuing  of  commissions  to  ascert^iin 
lost  boundaries,  or  boundaries  which  from 
accident  or  other  cause  have  become  confused, 
uncertain,  or  obscure,  is  an  ancient  branch 
of  equity  jtirisdiction,  the  origin  of  which 
cannot  be  ascertained  with  exactness,  and 
still  remains  uncertain  and  conjectural.  But 
the  books  show  there  are  cases  in  which  the 
court  has  granted  commissions  or  directed 
issues  on  no  other  apparent  ground  than  that 
the  boundaries  between  contiguous  lands 
were  in  controversy,  from  the  fact  of  tireir 
being  confused,  or  incapable  of  being  dis- 
tinguished with  any  certainty.  It  appears, 
however,  that  it  is  a  jurisdiction  which  has 
been  sparingly  exercised,  and  watched  with 
jealousy,  and  of  late  years  that  has  not  been 
favored  or  exercised    unless  some  equitable 
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circumstances  are  shown  to  sustain  it.  Story, 
Eq.  Jur.  §609  et  w^.y  Bispham,  Eq.  .>52 ; 
Pom.  Eq.  Jur.  g§  1384,  1385 ;  Tyler,  Bound- 
aries, 259.  lnJSp€€7'v.  Craitter,  2Meriv.  417, 
the  master  of  rolls  criticised  the  exercise  of 
such  jurisdiction  without  some  equitable 
ground  to  support  it,  asking:  "On  what 
principle  can  a  court  of  equity  interfere  be- 
tween two  independent  proprietors,  and  force 
one  of  them  to  have  his  rights  tried  and  deter- 
mined in  any  other  than  the  ordinary  legal 
mode  in  which  questions  of  property  are 
tried?  In  some  cases,  cerU\inly,  the  court  has 
granted  commissions  or  directed  issues  on  no 
other  apparent  ground  than  that  Uie  bound- 
aries of  manors  were  in  controversy.  In  Wake 
V.  Gonyera,  2  Cox,  Ch.  860,  however,  Lortl 
North ington  held  that  it  was  in  the  case  of 
manors  that  the  exercise  of  the  jurisdiction 
'which  had  been  assumed  of  late'  was  pecu- 
liarly objectionable.  He  refused  either  to 
grant  a  commission  or  to  direct  an  issue. 
8o  did  Lord  Thurlow  in  the  case  of  two 
parishes.  St.  Luke'%  v.  &t.  LeononVs  cited 
in  2  Anst.  893,  395.  In  the  same  case  of 
Wake  V.  ConyevH,  Loi'd  Northington  says 
that,  in  his  apprehension,  this  court  has 
simply  no  jurisdiction  to  settle  the  bound- 
aries even  of  land,  unless  some  equity  is  su- 
perinduced by  the  act  of  the  parties.  I  con- 
cur in  that  opinion,  and  think  that  the 
circumstance  of  a  confusion  of  boundaries 
furnishes,  2)ei*  se,  no  ground  for  the  inter- 
position of  the  court."  And  the  general  rule 
now  adopted  is  not  to  entertiiin  jurisdiction, 
in  cases  of  confusion  of  boundaries,  upon  the 
ground  that  the  boundaries  are  in  contro- 
versy, but  to  require  that  there  should  be 
some  equity  superinduced  by  the  act  of  the 
parties.  Storv,  Eq.  Jur.  g  615,  and  note  of 
authorities.  From  this  it  is  apparent  tliat 
originally  there  was  no  jurisdiction  in  equity 
of  mere  questions  of  l>oimdary ;  but  there 
was  jurisdiction  where  there  was  a  confusion 
of  boundaries,  only  it  did  not  extend  to  every 
dispute  as  to  boundary,  because  in  such  cases 
the  law  generally  affords  ample  remedy.  As 
a  consequence,  before  equity  would  intervene 
to  fix  the  boundary  between  two  adjacent 
estates  which  had  become  obscure  and  contro- 
verted, there  must  be  some  equitable  ground 
attaching  itself  to  the  controversy,  such  as 
fraud  on  the  part  of  the  defendant  bj'  wiiich 
a  confusion  of  the  boimdary  has  been  pro- 
duced, or  there  must  be  some  relation  be- 
tween the  parties  which  makes  it  the  duty 
of  one  of  them  to  preserve  tuid  protect  the 
boundary,  or  it  must  be  necessary  to  prevent 
a  multiplicity  of  suits,  or  to  prevent  mis- 
chief otherwise  irremediable.  Story,  Eq. 
Jur.  ^§  619-621.  Our  statute  is  predicated 
upon  the  idea  that  whenever  a  controversy 
exists,  arising  from  a  confusion  of  boundaries 
between  the  owners  of  adjoining  lands,  it  is 
necessary,  in  order  to  put  an  end  to  such 
controversy,  that  equity  should  intervene  and 
ascertain  the  true  boundary  between  such 
estates.  Under  this  statute,  the  jurisdiction 
of  equity  is  extended  to  a  class  of  cases  of 
disputed  boundary,  where  no  equitable  cir- 
cumstance attaches  itself  to  the  controversy. 
Under  it,  a  court  of  equity  may  intervene 
in  anv  case  in  which  title  is  not  involved. 
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where  the  boundary  is  confused  or  obscure, 
and  a  controversy  exists  between  the  owners 
of  the  adjacent  lands  to  ascertain  such  bound- 
ary and  fix  its  location.  It  is  of  no  conse- 
quence, to  sustain  such  jurisdiction,  that  the 
confusion  of  the  boundary  about  which  the 
controversy  exists  was  not  occasioned  by  the 
franid  or  misconduct  of  the  defendant,  but 
w^as  the  result  of  accident  or  lapse  of  time, 
or  was  produced  by  natural  causes,  or  the 
like.  It  is  enough  that  a  controversy  exists 
-concerning  the  boundary,  which  is  uncertain 
or  obscure,  and  needs  to  be  ascertained  and 
located.  In  such  case  either  party  may  bring 
a  suit  in  equity,  in  which  each  may  desig- 
nate the  boimdary  as  he  claims  it ;  but  within 
the  purview  of  the  statute  the  suit  is  not 
brought  to  affect  pre-existing  titles,  but  to 
establish  or  restore  the  true  boundary  line 
between  the  adjacent. estates.  As  Bean,  «/., 
said  in  Love  v.  Morrill,  supra:  "The  sub- 
ject-matter of  the  suit  is  the  dispute  concern- 
ing the  lines,  and  not  the  title  ;  and  the  court 
is  only  authorized  to  determine  these  lines, 
leaving  all  questions  of  legal  title  to  be  de- 
termined in  the  proper  forum,  unless  there 
exists  some  equity  independent  of  the  con- 
troversy about  the  lines  to  give  a  court  of 
■equity  jurisdiction  to  try  the  question  of 
title."  The  object  of  the  suit,  therefore,  is 
to  a.scertain  the  true  boundary  line  between 
the  contiguous  estates,  and  not  to  try  the 
question  of  title  on  either  side  of  the  bound- 
ary. It  follows,  then,  that  the  statute  does 
not  undertake  to  transfer  to  the  jurisdiction 
of  equity  cases  of  disputed  boundary  which 
involve  questions  of  title,  and  belong  to 
the  common-law  jurisdiction.  A  statute  of 
that  kind  would  be  clearly  subject  to  the 
objection  of  violating  the  constitutional  right 
of  the  defendant  to  a  trial  by  jury.  But  the 
statute  does  give  jurisdiction  to  try  cases  of 
disputed  boundary'  between  the  owners  of  ad- 
joining lands  arising  from  ether  causes  than 
an  equity  superinduced  by  tlie  act  of  the 
parties.  In  other  words,  ii  has  extended 
the  jurisdiction  of  equity  to  a  class  of  cases 
not  of  late  years  (although  they  may  have 
been  originally)  embraced  within  that  ju- 
risdiction, because  there  was  an  adequate 
remedy  at  law.  Now  the  equity  for  the  as- 
certainment of  boundary  arises,  according  to 
the  chancery  jurisdiction,  when  the  bound- 
aries between  the  owners  of  adjoining  estates 
have  been  confused  by  the  misconduct  of  the 
defendant  or  those  under  whom  he  claims. 
The  mere  confusion  will  not  create  to,  for 
the  fact  that  a  man  cannot  ascertain  his  prop- 
erty does  not  constitute  an  equity  agai,nst 
another  person.  Speer  v.  Cratrter,  mipra. 
Hence  courts  of  equity  have  no  jurisdiction 
to  try  cases  for  the  ascertainment  of  bound- 
arj\  unless  some  equity  is  superinduced  by 
the  act  of  the  defendant ;  otherwise  they  are 
triable  in  the  ordinary  course  of  law,  with 
the  assistance  of  a  jurv,  within  the  rule  that 
equity  will  not  interfere  where  there  is  an 
adequate  remedy  at  law. 

The  important  question  then  arises,  in 
view  of  the  provision  of  our  Constitution 
which  provides  that  "in  all  civil  cases  the 
right  of  trial  by  jury  shall  remain  inviolate." 
(  sec.   17,   art.  1,)   whether  the  Legislature 
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can  confer  upon  a  court  of  equity  jurisdic- 
tion to  try  and  determine  controversies  in 
respect  to  disputed  boundary  between  inde- 
pendent proprietors  of  adjoining  estates, 
where  no  equity  has  been  superinduced  by 
the  act  of  the  defendant,  as  has  been  done 
by  the  statute  without  transcending  the 
limits  of  the  Constitution.  By  an  Act  of 
the  Legislature  of  the  state  of  Pennsylvania 
jurisdiction  is  conferred  upon  the  supreme 
court  and  the  court  of  common  pleas,  all  and 
singular,  "the  jurisdiction  and'powers  of  a 
court  of  chancery  in  all  cases  of  disputed 
boundary  between  adjoining  lands,"  etc. 
And  by  a  supplement  to  the  Act  it  is  declared 
"that  the  jurisdiction  and  powers  given  by 
the  Act, "etc.,  "diall  extend  to  and  embrace 
the  ascertainment  and  adjustment  of  disputed 
boundaries  between  adjoining  lands,"  etc., 
where  such  boundaries  are  or  shall  have  be- 
come confused  or  rendered  uncertain  either  by 
lapse  of  time,  by  natural  causes,  or  by  the 
act,  neglect,  or  default  of  any  present  or 
former  occupant  thereof. "  It  will  be  noticed 
that  the  Act  confers  jurisdiction  to  try  other 
cases  of  disputed  boundary  than  those  where 
the  confusion  was  produced  by  the  miscon- 
duct of  the  defendant.  The  Constitution  of 
that  state  provides  that  "trial  by  jury  shall 
be  as  heretofore,  and  the  right  thereof  remain 
inviolate."  In  JVoma's  App.,  64  Pa.  279,  no 
special  equity  affecting  the  defendant  or  other 
ground  of  equitable  interposition  was  alleged 
or  pretended,  and  it  was  conceded  that  within 
the  rule  of  chancery  jurisdiction  a  mere  dis- 
pute as  to  the  dividing  line  of  two  adjoining 
estates,  not  held  under  the  same  title,  where 
there  is  no  special  equity  affecting  the  de- 
fendant, would  not  give  jurisdiction ;  and  the 
court  held  that  the  Acts  of  the  Legislature 
must  be  confined  to  cases  which  are  properly 
the  subject  of  equitable  jurisdiction,  and, 
consequently,  that  the  plaintiff  must  be  re- 
manded to  his  legal  remedies,  as  the  case  did 
not  come  within  the  jurisdiction  of  chancery 
to  fix  the  boundaries  of  legal  estates  unle^ 
some  equity  is  superinduced  by  the  act  of  the 
parties.  Sharswood,  J. ,  examined  the  consti- 
tutional question  at  some  length,  and  present- 
ed some  strong  arguments  adverse  to  its  con- 
stitutionality, but  in  consideration  of  the  fact 
that  such  a.construction  could  be  given  to  the 
acts  as  would  not  conflict  with  the  Constitu- 
tion, by  confininf?  them  in  their  true  intend- 
ment to  cases  which  are  properly  the  subject 
of  equitable  jurisdiction.  But  it  follows 
from  this  argument  that  an  Act  of  the  Legisla- 
ture authorizing  a  court  of  equity  to  ascertain 
or  determine  controversies  as  to  boundaries 
where  no  equity  has  been  superinduced  by  the 
act  of  the  parties  would  be  invalid,  as  tran- 
scending the  limits  which  the  Constitution 
prescri  bes.  In  so  far  as  our  statute  undertakes 
to  confer  jurisdiction  to  try  cases  in  equity 
of  disputed  boundary  between  the  owners  of 
legal  estates,  where  no  special  equity  exists 
to  sustain  such  jurisdiction,  it  is  vulnerable 
to  this  objection,  unless  we  construe  the 
statute  as  only  intended  to  applj'  to  cases 
which  are  properly  the  subject  ot  equitable 
jurisdiction.  This  we  cannot  do  without 
violating  the  plain  intendment  of  the  statute 
as  construed  in  Lore  v.  MaiTiU,  supra,  and  as 
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accepted  and  applied  to  other  cases.  Other 
states  have  passed  statutes  providiD^  for 
special  tribunals,  or  conferring  jurisdiction 
upon  courts  of  equitj',  to  ascertain  or  fix  the 
boundary  line  between  the  owners  of  adjoin- 
ing lands,  or  the  boundary  line  between 
adjoin/ng  towns.  Tyler,  Boundaries,  244, 
256.  The  Connecticut  statute  is  based  upon 
a  proceeding  in  equity  brought  in  the  su- 
perior court  to  ascertain  and  Ix  lost  or  un- 
certain boundaries,  and  extends  such  juris- 
diction to  many  cases  which  it  would  not 
embrace  without  the  statute ;  and  in  constru- 
ing such  statutes  it  was  held  that  the  juris- 
diction conferred  upon  the  court  in  respect  to 
ascertaining  such  boundaries  was  not  depend- 
ent on  a  want  of  an  adequate  remedy  at  law. 
Gen.  Stat.  Conn.  p.  543,  §  33;  Perry  v. 
I^atty  31  Conn.  434.  This  is  contrary  to  the 
rule  that,  unless  there  is  some  special  equity 
to  sustain  such  jurisdiction,  the  remedy  at 
law  must  prevail,  and  renders  the  statute 
equally  vulnerable  to  the  constitutional  ob- 
jection of  depriving  the  defendant  of  the 
right  of  trial  by  jury,  unless  the  opinion  ex- 
pressed by  the  court  that "  the  issuing  of  com- 
missions to  ascertain  boundaries  is  a  very 
ancient  branch  of  equity  jurisprudence,  and 
that  there  can  be  no  doubt  that  our  statute 
conferring  jurisdiction  upon  the  superior 
court  is  broad  enough  to  embrace  that  branch, 
as  well  as  every  other, "  may  be  considered  as 
a  valid  ground  for  the  exercise  of  equitable 
interposition  in  such  cases.  The  principle 
applied  in  the  construction  of  that  statute, 
and  the  object  it  was  intended  to  serve,  alike 
applies  to  the  construction  and  object  of  our 
statute  as  illustrated  in  Lave  v.  Morrill, 
ftt/pra.  In  West  ITartJord  EcclesiaMical  Sor. 
v.  First  Baptist  Church,  35  Conn,  120,  Hin- 
man,  Ch.  J.,  after  repeating  the  language  of 
the  statute,  and  referring  to  the  case  of  Perri/ 
V.  Pratt,  supra,  said:  '*It  was  not  the  in- 
tention of  this  statute  to  withdraw  cases  re- 
lating to  the  title  to  land  from  the  ordinary 
tribunals,  assisted,  as  they  are,  in  respect  to 
the  finding  of  facts  by  a  jury.  The  Legis- 
lature intended  to  guard  against  this  abuse 
of  the  statute  in  the  first  clause  of  it.  which 
limits  the  action  of  the  court,  as  a  court  of 
equity  under  it,  to  the  cases  where  the  bound- 
aries between  adjoining  proprietors  have 
been  lost,  etc.  It  presupposes  that  such 
monuments  once  existed,  and  have  ceased  to 
exist,  or  that  thev  have  become  so  obscure  as 
to  require  the  erection  of  new  ones.  It  was 
not  intended  that  every  uncertain  line  of  di- 
vision between  adjoining  proprietors  should 
be  definitely  fixed  by  a  committee  of  the  su- 
perior court.  Suppose  a  proprietor  had  en- 
croached upon  an  adjoining  proprietor  for  so 
long  a  time,  and  under  such  circumstances, 
that  he  could  not  be  devested  of  his  posses- 
sions, no  one  would  claim  that  he  could  call 
upon  the  court  to  fix  a  boundary  for  him  up  to 
the  line  he  had  occupied  ;  "and  there  is  little 
reason  for  claiming  that  his  adjoining  pro- 
prietor could  call  upon  the  court  to  determine 
by  a  committee  where  the  original  line  really 
was,  so  long  as  the  original  monuments  that 
defined  that  line  remained.  The  objec^t  is 
not  to  try  the  question  of  title  on  either  side 
of  the  line,  but  to  mark  the  place  of  the  old 
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line  where  the  ancient  monuments  are  gone.  ** 
Some  other  cases  might  be  cited  within  the 
purview  of  this  decision,  and  those  cases  in 
which  jurisdiction  was  formerly  exercised  on 
no  other  apparent  ground  than  a  confusion 
of  boundary.  Within  the  purview  of  the 
principles  announced,  without  further  refer- 
ence, the  jurisdiction  conferred  by  our  statute 
may  be  well  maintained  as  a  valid  exercise 
of  power  for  ascertaining  the  true  boundary 
lines  between  adjacent  estates  which  have 
become  confused  or  uncertain,  and  do  not 
involve  the  determination  of  legal  title,  al- 
though it  would  have  been  as  well,  or  per- 
haps more  in  harmony  with  the  chancery 
practice  as  it  now  exists, — if  tlie  statute 
would  have  borne  such  a  construction, — to 
have  confined  its  operation  to  cases  which  are 
properly  the  subject  of  equitable  jurisdic- 
tion. It  may  be  true  in  those  cases  where 
jurisdiction  is  acquired  by  some  equity  aris- 
ing between  the  parties,  or  superinduced  by 
the  wrongful  conduct  of  the  defendant  in  ob- 
literating the  lines  or  destroying  the  monu- 
ments upon  which  the  evidence  of  such 
boundary  depends,  that  a  suit  in  equity,  al- 
though brought  for  ascertaining  and  fixing 
the  boundary  between  adjacent  estates,  may 
involve  the  determination  of  conflicting  titles 
or  possessory  rights;  yet,  when  such  is  the 
case,  a  court  of  equity  is  competent  to  ad- 
minister full  and  complete  relief,  and,  if 
necessary,  to  arrant  the  same  kind  of  relief 
as  that  given  at  law.  In  such  case  the  decree 
might  operate  as  an  estoppel  and  a  bar  in  re- 
spect to  the  title  involvea  and  litigated.  But 
there  is  a  clear  distinction  between  a  dispute 
about  the  title  to  lands  and  a  dispute  about 
boundary  lines.  It  is  the  confounding  of 
these  two  questions,  or  regarding  them  as 
identical,  that  has  sometimes  misled  parties 
in  seeking  their  remedies. 

In  the  previous  suit  between  these  parties 
the  question  determined  was  not  title,  but  the 
boundary  line  between  the  King  and  Lowns- 
dale  claims.  In  that  case  the  confusion  of 
the  boundary  was  occasioned  by  the  dis- 
placement, from  natural  causes,  of  the  tree  or 
monument  at  the  northeast  comer  of  the  King 
claim.  It  appears  that  the  initial  point  of 
the  King  claim  was  undisputed,  but,  if  the 
monument  at  the  northeast  corner  of  the 
claim,  as  actually  located,  could  be  ascer- 
tained, the  boundary  line  in  dispute  would  be 
a  straight  line.  In  his  suit  the  plaintiff  des- 
ignated and  claimed  a  certain  line  to  be  the 
boundary,  which  the  defendants  denied,  and 
alleged  and  claimed  another  and  different  line 
to  be  the  boundary  of  these  adjoining  lands. 
It  is  true  that  the  defendant  set  up  as  a  sepa- 
rate defense  title  by  adverse  possession,  which 
the  plaintiff  denied ;  but  the  court  prop- 
erly ignored  its  consideration,  and  confined 
the  jurisdiction  to  ascertaining  and  locating 
the  boundary  in  dispute.  It  is  clear,  then, 
that  the  case  not  only  related  merely  to  the 
question  of  boundary,  but  that,  within  the 
purview  of  the  statute,  it  did  not,  nor  could 
not,  extend  to  title.  The  title  of  the  plain* 
tiff  to  his  land,  and  the  title  of  the  defend- 
ants to  their  lands,  to  the  boundary — 
wherever  that  was — between  the  adjacent 
states,  stood  conceiled.  and  the  only  question 
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sought  to  be  litigated  was  as  to  the  true  loca- 
tion of  such  boundary.  Upon  the  evidence 
submitted,  the  court  ascertained  that  the 
boundary  line  in  dispute  was  the  line  claimed 
by  the  defendants,  and  not  the  one  designated 
by  the  plaintiff,  and  directed  the  same  to  be 
located  as  the  boundary  between  their  lands, 
whereupon  the  plaintiff  has  brought  this  suit 
to  quiet  his  title  to  the  strip  of  land  included 
between  the  boundary  line  as  he  claimed  it 
and  the  boundary  line  as  the  defendants 
claimed  it  in  the  former  suit,  alleging  that 
he  has  acquired  title  to  it  by  adverse  pos- 
session, which  the  defendants  deny,  and, 
among  other  grounds,  seek  to  defeat  by  plead- 
ing toe  decree  in  the  former  suit  as  an  es- 
toppel .  To  gi  ve  the  decree  i n  the  former  sui t 
the  effect  of  an  estoppel  in  the  present  suit, 
the  title  to  the  strip  in  question  must  have 
been  directly  in  issue  and  determined.  The 
rule  is  elementary  that  the  estoppel  only  ex- 
tends to  the  question  directly  involved  in  the 
issue,  and  not  to  any  incidental  or  collateral 
matter  which  may  have  arisen.  To  tiscertain 
whether  a  former  judgment  or  decree  is  a  bar 
to  present  litigation,  the  test  is,  Was  the  same 
right  or  title  put  directly  in  issue  and  de- 
termined? Plainly,  upon  the  principles  a1- 
reaily  stated,  the  court  had  no  jurisdiction 
i<»  try  title  to  the  strip  in  question :  nor  was 
it  tried,  as  the  decree  plainly  indicates.  The 
controversy  was  as  to  the  true  location  of  the 
line,  and  not  the  title  to  the  strip  of  land 
lying  between  the  different  lines  alleged  by 
the  parties;  and,  consequently,  the  title  to 
it,  not  being  in  issue,  was  not  adjudicated, 
nnd  cannot  operate  as  an  estoppel  or  bar  to 
the  present  suit. 

In  the  former  case  the  evidence  of  the  plain- 
tiff was  directed  to  showing  that  the  location 
of  the  line  was  ns  he  alleged  it,  and  in  the 
present  case  to  showing  adverse  possession  by 
occupancy  to  the  same  line,  and  necessarily 
his  evidence  covers  a  great  deal  of  the  same 
{ground  in  this  as  in  that.  In  the  former  suit, 
to  the  suggestion  that  the  plaintiff  had  ac- 
quired title  by  adverse  possession,  the  court 
said  that  ^  the  evidence  shows  that  Mr.  King 
held  this  possession,  if  at  all,  under  mistake 
or  ignorance  as  to  his  true  line,  and  w^ith  no 
intention  to  claim  beyond  the  true  line,  when 


discovered  ;^  indicating  that,  in  the  opinion 
of  the  court,  his  evid(*nce  wtis  not  susceptible 
of  that  effect,  and  that  it  was  consistent  with 
the  theory  of  his  suit,  as  not  intending  to 
affect  pre-existing  titles,  but  to  ascertain  and 
locate  a  boundary  line  which  was  unknown 
or  lost,  and  as  explaining  and  showing  that, 
if  he  occupied  the  land  up  to  the  fence  or  the 
line  as  he  alleged  it,  he  did  it  because  he  be- 
lieved it  to  be  the  true  line,  but  without  any 
intention  to  claim  up  to  it  if  it  should  turn 
out  by  the  suit  to  be  beyond  the  line.  It  did 
so  turn  out,  as  the  court  established  another 
line.  By  an  affirmative  answer  to  a  leading 
question  the  plaintiff  is  now  made  "to  claim 
to  own  the  land  in  controversy,  whether  it 
was  covered  by  the  patent  or  not. "  But  claims 
of  this  sort,  unless  consistent  with  the  acts  of 
the  parties  and  other  circumstances  of  the 
cjise,  are  not  ver>-  satisfactory  proof  to  estab- 
lish title  by  adverse  possession  to  the  lands 
covered  by  the  title  of  others.  Assuming 
that  the  plaintiff  did  occupy  the  land  in 
quest i(m,  his  evidence,  taken  as  a  whole, 
judged  in  the  light  of  surrounding  facts.  In- 
dicates that  his  possession  or  intrusion  upon 
the  land  was  by  mistake,  and,  in  consequence 
of  the  confusion  or  uncertainty  as  to  the  true 
line,  was  unsuspecteii  by  him  or  the  defend- 
ants, because  he  believed  it  to  be  the  true 
line,  but  without  any  intention  on  his  part 
to  claim  the  title  to  any  other  land  than  waa 
embraced  within  the  Inmndary  of  his  claim. 
It  is  not  the  case  of  one  occupying  land 
under  a  mistake  as  to  the  boundary  not  em- 
braced in  his  title,  claiming  it  as*^  his  own 
for  the  requisite  statutory  perioti.  All  this 
becomes  more  apparent  when  his  evidence  isv 
cons i del (h1  with  reference  to  the  other  testi- 
mony, and  in  the  light  of  the  surrounding 
facts.  Nor  is  this  all.  The  greatest  diversity 
exists  between  the  witnesses  as  to  the  loca- 
tion of  the  fence  upon  which  adverse  pos- 
session is  predicated  ;  no  two  of  them  fixing 
it  with  certainty  in  the  same  place.  In  fact, 
the  evidence  hvc-ks  that  certainty  and  con- 
vincing proof  necessary  to  establish  adverst* 
possession.  Besides,  we  are  of  the  opinion 
that  plaintiff  has  no  sufficient  possession  to 
maintain  this  suit,  so  that,  in  any  view,  the 
decree  must  be  affirmed,  and  suit  dismissed. 
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1*  Bellnre  land  pnreluuied  by  a  city  for 
a  park  has  been  actually  dedicated 


to  the  public  use  the  city  may  convey  it  to  a  rail- 
road company  for  a  yard  and  depot  grounds  If 
no  limitation  or  reetriction  as  to  alienation  was 
Inserted  in  the  deed  to  it 

2.  A  ratification  of  a  reaolntion  of  a 
common  council  donating  dty  land  to 
a  railroad  company,  passed  when  the  vioe> 
president  of  the  road  was  a  councilman  and 
voted  for  it,  is  aflTected  by  a  subsequent  resolu- 


NoTB.— Folidttyo/rote  of  common  councU  ortimUar 
hody  (U  affected  by  pernoncU  intereet  of  membent. 

The  decisions  on  this  important  subject  are  very 
few.  That  a  quorum  of  vllhige  trustees  cannot  be 
made  by  counting  members  who  are  disqualified 
to  vote  by  reason  of  interest  was  decided  in  Coles 
V.  Wttiiamsbursr^  10  Wend.  660. 
18  L.  R.  A. 


So  the  vote  by  a  member  of  a  common  council 
cast  for  himself  as  candidate  for  marshal  makes 
his  election  void  where  be  had  not  votes  enousrh  to 
elect  him  without  his  own  vote.  State  v.  Hoyt,  i 
Or.  246. 

Supervisors  personally  liable  to  the  county  an 
sureties  for  moneys  converted  by  its  treasurer  are 
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tion  of  the  council  passed  at  a  time  when  he  was 
not  a  member,  directing:  the  execution  of  a  deed« 
which  will  render  valid  a  deed  executed  in  pur- 
suance of  it. 

3.  The  addition  must  be  laid  out  before 
a  city  can  avail  itself  of  the  ri^ht  to 
crO00  land  granted  to  a  railroad  company  un- 
der a  reservation  in  the  deed  of  the  right  to  cross 
the  tracks  whenever  it  should  determine  to  lay 
ofP  an  addition  composed  of  the  remainder  of 
the  tract. 

Am  A  dty  street  cannot  be  extended 
across  a  railroad  yard  without  authority 
from  the  Legislature  express  or  necessarily  im- 
plied when  the  effect  wiU  be  to  destroy  the  use 
of  scales  erected  near  the  point  of  crossing  as 
well  as  of  a  portion  of  the  yard,  to  greatly  dis- 
commode the  company's  business  and  impair  the 
value  of  its  franchise,  and  it  will  be  dangerous 
to  life  for  the  public  to  attempt  to  use  the  street 
if  so  extended. 

(Novembers,  1808.) 

APPEAL  by  defendaDt  from  a  judgment  of 
the  Superior  Court  for  Allen  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
join the  opening  of  a  street  across  plaintiff's 
railroad  yard  and  tracks.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Colerick  for  appellant. 

Messrs.  Oeorf^e  C.  Green  and  O.  O. 
Getsen-Danner,  with  Mr.  John  H.  Bak- 
er, for  appellee; 


At  common  law,  corporations  might  take 
and  hold  and  dispose  of  real  estate  for  any  pur- 
pose not  Inconsistent  with  those  for  which  thev 
were  created. 

1  Washb.  Real  Prop.  8d  ed.  64. 
Municipal  corporations  possess  the  incidental 

or  implied  right  to  alienate  or  dispose  of  the 
property,  real  or  personal,  of  the  corporation, 
of  a  private  nature,  unless  restrained  by  char- 
ter or  statute. 

2  Dill.  Mun.  Corp.  8d  ed.  §  575;  Reynold* 
V.  Stark  County  Comrs.  6  Ohio,  129. 

In  Beach  v.  Eaynes,  12  Vt.  15,  it  was  held 
that  a  municipal  corporation  might  convey 
land  held  by  it  in  fee,  though  purchased  for 
the  use  of  a  common,  if  not  in  fact  previously 
dedicated  to  such  use,  even  though  it  appeared 
upon  the  face  of  the  deed  by  which  the  land 
was  conveyed  to  the  corporation  that  it  was 
purchased  for  a  town  common  or  park. 

See  also  1  Devlin,  Deeds,  §  345;  Jamison  v. 
Fopiana,  43  Mo.  565,  97  Am.  Dec.  414;  War- 
ren County  Suprs.  v.  Patterson,  56  111.  Ill; 
Kings  County  F.  Ins.  Co.  v.  Stevens,  87  N.  Y. 
287,  41  Am.  Rep.  361;  Shannon  v.  a  Boyle,  51 
Ind.  565;  Platter  v.  Elkhart  County  Comrs. 
103  Ind.  360;  JS'eiobold  v.  GUnn,  67  Md.  489. 

The  consideration  of  the  deed  was  that  the 
grantee,  its  successors,  and  assigns,  should  con- 
struct its  railroad  on  the  land  conveyed,  and 
should  erect  such  shops  and  build  such  freight 
and  passenger  houses  thereon  as  it  might  find 
needful.    This  was  a  valuable  consideration. 


disqualified  to  vote  on  a  resolution  to  release  him 
from  liability,  and  if  there  was  no  quorum  without 
counting  them  a  vote  for  such  resolution  is  void. 
Oconto  County  v.  Hall,  47  Wis.  208. 

A  town  clerk  who  is  a  contractor  for  the  build- 
ing of  a  sohoolhouse  is  disqualified  to  sit  as  mem- 
ber of  the  town  board  in  proceedings  to  remove  the 
moderator  of  the  school  district  for  neglect  of 
duty  in  refusing  to  countersign  orders  for  money 
alleflred  to  be  due  on  such  contract,  especially 
where  the  board  go  into  a  consideration  of  the 
vali^iity  of  the  contractor's  claim  as  affecting  their 
decision.  Stockwell  v.  White  Lake  Twp.  22  Mich. 
841. 

Legislative  power  given  to  three  Justices  to  make 
an  appointment  to  office  r^nnnot  l:e  executed  by 
appointing  one  of  their  own  number  to  the  office* 
People  v.  Thomas,  38  Barb.  287. 

And  a  t>oard  of  supervisors  cannot  appoint  some 
of  the  members  of  the  board  to  be  drain  oommis- 
flioners.  In  this  case  the  court  says:  "Whether 
they  voted  for  their  own  appointment  does  not 
affirmatively  appear  but  they  had  as  much  right  to 
do  so  OS  the  others  had  to  vote  for  them."  Kinyon 
V.  Duchene,  21  Mich.  496. 

But  members  of  the  board  of  supervisors  are  not 
so  much  interested  by  the  fact  that  they  are  tax- 
payers as  to  disqualify  them  to  act  as  a  board  H)f 
audit  in  respect  to  expenses  chargeable  against  a 
city  for  an  appeal  from  the  equalization  of  the 
valuation  of  property  for  taxation.  People  v. 
Kingston,  101 N.  Y.  82. 

A  member  of  a  council  is  not  disqualified  to  vote 
for  the  establishment  of  a  sewer  district  because 
he  has  property  therein  unless  it  appears  that 
he  has  a  pecuniary  Interest  in  the  measure  adverse 
to  that  of  the  city.  Topeka  v.  Huntoon,  46  Kan. 
634. 

Where  the  vote  of  a  city  trustee  was  necessary  to 
let  a  contract  to  a  private  corporation  of  which  he 
was  a  director,  the  contract  thus  let  is  void.  San 
Diego  v.  San  Diego  &  L.  A.  R.  Co.  44  Cal.  106. 

18  L.  R.  A. 


And  the  grant  of  a  franchise  for  the  benefit  of 
a  corporation  to  be  thereafter  organized  by  sub- 
scribers, which  was  subsequently  transferred  to 
the  corporation  after  It  was  formed,  is  void  where 
one  of  the  original  subscribers  was  a  trustee  of 
the  city  and  was  one  of  a  committee  to  whom  the 
application  was  referred  and  by  whom  it  was  fa- 
vorably reported.  Finch  v.  Riverside  &  A.  R.  Oo. 
87  Cal.  507. 

The  same  principle  is  involved  in  some  other 
cases  in  which  it  does  not  appear  that  any  formal 
vote  was  taken  on  the  question  of  making  a  con- 
tract with  one  or  more  members  of  the  representa' 
tive  body. 

Thus  a  contract  between  a  school  district  and 
one  of  its  directors  for  the  building  of  a  school- 
house  was  held  void,  especially  where  it  was  ob- 
tained by  his  active  exertions.  Pickett  v.  School 
Dist.  No.  1,  25  Wis.  551, 8  Am.  Rep.  105. 

And  under  a  statute  prohibiting  ail  contracts  be- 
tween public  officers  an:i  the  municipality  or  other 
divisions  of  the  state  which  they  serve  which  would 
call  for  any  payment  flx>m  the  treasury  a  board  of 
county  commissioners  cannot  employ  one  of  its 
own  members  to  do  any  service  which  can  be  per- 
formed by  one  who  is  not  a  member  of  the  board, 
such  as  the  inspection,  examination,  and  measure- 
ment of  work  performed  under  a  contract  with 
the  board.    Waymirc  v.  Powell,  105  Ind.  82S. 

And  a  contract  for  street  improvements  let  by 
the  trustees  of  an  incorporated  town  to  one  of 
their  number  and  to  an  aasessor  of  the  town  is 
void.    Case  v.  Johnson,  01  Ind.  478. 

On  the  question  of  an  officer^s  power  to  contract 
with  the  public  l>ody  or  municipality  which  he 
represents,  see  further,  note  to  Tippecanoe  County 
Comrs.  V.  MitcheU  (Ind.)  15  L.  R.  A.  820. 

On  the  question  of  the  recovery  by  a  oounoilman 
for  extra  services,  see  Tacoma  v.  Lilis  (Wash.) 
po^,  872.  a  A.  B. 
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and  abandaotly  sufficient  to  support  tbe  deed. 

Gtein  Y.  Newcastle  d  D.  B.  Oo.  9  Ind.  488; 
2feie  Albany  db  8.  R,  Co,  v.  MeGormiek,  10  Ind. 
499. 

As  to  the  power  of  the  city  to  convey,  see 
especially  Reynolds  v.  8tark  County  Comrs.  5 
Ohio,  129;  Ahes  y.  Henderson,  16  B.  Mod.  181; 
Bowlin  y.  Furman,  28  Mo.  427;  Kennedy  y. 
Covington,  8  Dana,  50;  Knox  County  y.  Me- 
Comb,  19  Ohio  St.  320:  Shannon  y.  (TBoyle,  61 
Ind.  565. 

A  reservation  or  exception  will  not  be  given 
effect  beyond  the  fair  import  of  its  terms. 

Nicholson  v.  Caress,  45  Ind.  479;  2  Devlin, 
Deeds,  §979;  Jackson  v.  Hudson,  3  Johns.  875, 
8  Am.  Dec.  500;  Jackson  v.  Gardner,  8  Johns. 
394;  Klaer  v.  Ridgway,  86  Pa.  529;  WiUy  v. 
Sirdorus,  41  Iowa,  224. 

A  street  cannot  be  extended  over  and  across 
the  yards,  station  grounds,  or  tracks  used  for 
storing  cars  and  making  up  trains,  and  other 
parts  of  railroad  grounds,  when  the  construc- 
tion of  the  street  would  essentially  impair  the 
franchise  and  operation  of  the  railroad. 

Indiana  Cera.  R.  Oo.  v.  State,  3  Ind.  421; 
Crossley  v.  O^Brien,  24  Ind.  825,  87  Am.  Dec. 
829;  Baltimore  dO.dC.  R.  Co.  v.  North,  103 
Ind.  486;  Valparaiso  v.  Chicago  d  G.  T.  R. 
Co,  123  Ind.  467;  Mills,  Em.  Dom.  §^  33,  46; 
Milwaukee  dh  St.  P.  R.  Go,  v.  Faribault,  23 
Minn.  167;  St,  Paul  Union  Depot  Go.  v.  St. 
Paul,  80  Minn.  359;  St.  Paul,  M.  <fc  M.  R.  Go. 
V.  Minneapolis,  35  Minn.  141;  Boston  d  A.  R. 
Co.  v.  Oreenbush,  52  N.  Y.  511;  Delaware  d 
H.  Canal  Co,  v.  WhitehaU,  90  N.  Y.  25;  Pros- 
pect Park  d  C,  1.  R.  Go.  v.  Williamson,  91  N. 
Y.  552;  LitHe  Miami  d  C.  d  X,  R.  Go.  v. 
Bayton,  23  Ohio  St.  510. 

The  land  in  question  was  dedicated  and  de- 
voted to  another  public  use,  and  the  court 
finds  that  the  extension  of  the  street  would 
-substantially  defeat  the  use  of  the  land  for 
railroad  purposes.  In  such  a  case  the  com- 
mon council  have  no  jurisdiction  over  the  sub- 
ject-matter. 

Baltimore  d  0.  d  G.  R.  Go.  v.  North  and 
Valparaiso  v.  Chicago d  O.T.  R.  Co.,  supra. 

Valparaiso  v.  Chicago  d  O.  T.  R.  Co.  supra, 
holds  that  a  city  has  no  power  to  condemn 
real  estate  belonging  to  a  railroad  company, 
in  actual  use  for  right  of  way  and  for  depot 
purposes,  and  to  appropriate  the  same  to  the 
use  of  the  public  as  a  street,  as  the  statute  au- 
thorizing cities  to  condemn  and  take  lands  for 
public  use  as  a  street  neither  in  terms  nor  by 
necessary  implication,  authorizes  the  taking 
of  property  already  dedicated  to  a  public  use, 
«na  land  held  by  a  railroad  for  right  of  way 
and  for  the  purpose  of  depots,  when  in  actual 
use,  is  so  dedicated. 

See  also  Milwaukee  d  St.  P.  R.  Co.  v.  Fari- 
bault, St.  Paul  Union  Depot  Co.  v.  St  Paul,  St. 
Paul,  M.  d  M.  R.  Co.  v.  Minneapolis,  and  Bos- 
ton d  A.  R.  Co.  V.  Greenbush,  supra;  Re  Bos- 
ion  d  A.  R.  Co.  53  N.  Y.  574;  Re  Buffalo,  68 
N.  Y.  167;  Delaware  d  H.  Canal  Co,  v.  White- 
hall,  Prospect  Park  d  C.  I.  R.  Co.  v.  William- 
son and  Little  Miami  dC.  dX.  R.  Co.v.  Dayton, 
sitpra;  Mills,  Em.  Dom.  §§  33,  47. 

CofPey,  J.,  delivered  the  opinion  of  the 
<jourt : 

This  was  an  action  brought  by  the  appel- 

18  L.  R.  A. 


lee  against  the  appellant,  the  city  of  Fort 
Wayne,  to  enjoin  the  latter  from  opening  a 
street  across  the  ^ard  and  tracks  of  the  ap- 
pellee situated  within  the  limits  of  the  city. 
The  material  facts  in  che  case,  as  they  ap- 
pear in  the  special  findings  of  the  court,  are 
that  in  the  year  1866  the  city  of  Fort  Wayne 
acquired  a  tract  of  land  in  fee  simple  by 
purchase  and  deed,  contiguous  to  the  city, 
for  the  purpose  of  a  public  park.  The  deed 
to  the  city  contained  no  limitation  nor  con- 
ditions as  to  the  purpose  for  which  the  land 
was  purchased  or  was  to  be  used,  nor  did  it 
contain  any  restrictions  as  to  the  power  of 
the  city  to  convey  the  same.  On  the  23d  day 
of  March,  1869,  and  before  any  steps  had 
been  taken  to  convert  the  ground  into  a  pub- 
lic park,  the  common  council  of  the  city 
adopted  a  resolution,  by  the  terms  of  which 
it  granted  to  the  Fort  Wayne,  Jackson  & 
Saginaw  Railroad  Company  20  acres  of  the 
land  off  of  the  west  side  of  the  tract,  upon 
the  condition  that  the  railroad  company 
should  run  its  line  through  the  tract  so 
granted,  and  locate  its  depots  for  local  pur- 
poses thereon,  and  also  locate  any  shops  it 
might  find  necessary  to  build  at  Fort  Wayne 
upon  tbe  same  tract ;  and  upon  the  further 
condition  that  the  property  and  the  north 
side  addition  to  Fort  Wayne  should  become 
annexed  to  and  become  a  part  of  the  city  of 
Fort  Wayne.  The  resolution  further  pro- 
vided that,  when  the  railroad  company  had 
complied  with  the  conditions  of  the  grant, 
the  mayor  of  the  city  should  execute  to  it  a 
deed  of  conveyance  for  the  land  donated. 
The  city  also  reserved  the  right  to  cross  the 
tracks  of  the  appellant  whenever  it  should 
determine  to  lay  off  an  addition  composed 
of  the  remainder  of  the  tract.  The  donation 
of  the  land  was  made  for  the  purpose  of  in- 
ducing the  railroad  company  to  make  the 
city  of  Fort  Wayne  its  southern  terminus, 
and  to  induce  it  to  locate  its  depots  for  local 
purposes  and  its  shops  thereon.  Prior  to 
February,  1871,  the  railroad  company  ac- 
cepted the  donation  on  the  terms  and  condi- 
tions expressed  in  the  resolution,  took  pos- 
session of  the  land,  and  constructed  its 
roadbed  through  the  same,  put  in  side  tracks 
and  switches,  and  erected  depot  buildings 
thereon,  on  the  faith  of  the  resolution,  and 
located  its  yards  on  the  ground,  for  making 
up  its  trains,  storing  cars,  and  conducting 
its  business  as  a  passenger  and  freierht  rail- 
road, and  prior  to  the  12th  day  of  March, 
1872,  had  expended  in  so  doing  several 
thousand  dollars.  On  the  12th  day  of 
March,  1872,  the  common  council  of  the  city 
passed  a  resolution  directing  the  mayor  to 
execute  to  the  railroad  company  a  deed  for 
the  land,  which  he  accordingly  did  on  the 
26th  day  of  the  same  month.  At  the  time 
the  first  resolution  above  referred  to  was 
adopted,  one  Edgerton  was  a  member  of  the 
common  council  of  the  city  of  Fort  Wayne, 
and  he  was  at  the  same  time  vice-president 
of  the  railroad  company.  The  common 
council  consisted  of  sixteen  members,  nine 
of  whom  voted  for  the  resolution  and  seven 
against  it,  Edgerton  voting  for  the  resolu- 
tion ;  but  w^hen  the  last  resolution,  directing 
the   mayor  to  execute  the  conveyance,  was 
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passed,  Edgerton  was  not  a  member  of  the 
common  council.  On  the  8th  day  of  April, 
1873,  the  common  council  of  the  city  of  Fort 
Wayne  passed  a  resolution  attempting:  to  re- 
scind both  the  resolutions  above  mentioned, 
upon  the  alleged  ground  that  the  city  had 
no  power  to  bargain  away  the  land  therein 
described,  and  upon  the  alleged  ground  that 
the  railroad  company  had  not  complied  with 
the  conditions  of  the  grant.  The  resolution 
also  required  the  city  attorney  to  take  such 
steps  as  might  seem  to  him  necessary  to 
avoid  the  deed  executed  by  the  mayor  of  the 
city,  but,  so  far  as  appears,  no  action  was 
taken  by  him.  On  the  81st  day  of  Decem- 
l)er,  1879,  the  Fort  Wayne  &  Jackson  Rail- 
road Company  succeeded  to  all  the  rights 
of  the  Fort  Wayne,  Jackson  &  Saginaw 
liailroad  Company,  and  on  the  24th  day  of 
Auffust,  1882,  the  Fort  Wayne  &  Jackson 
Railroad  Company  leased  all  of  its  property 
to  the  appellee  for  the  period  of  100  years. 
By  a  proceeding  instituted  for  that  purpose, 
regular  on  its  face,  the  city  of  Fort  Wayne, 
by  its  common  council,  has  ordered  an  exten- 
sion of  Fourth  street  in  said  city,  so  as  to 
cross  the  yard  and  tracks  of  the  appellants 
about  250  feet  from  the  south  end  of  the 
yard.  In  this  proceeding  the  property  was 
treated  as  belonging  to  the  city  of  Fort 
Wayne,  and  for  this  reason  neither  the  ap- 
pellee nor  the  railroad  company  from  which 
it  derives  its  title  was  made  a  party  to  the 
proceeding,  or  given  any  notice  thereof  in 
any  manner  whatever.  At  the  point  where 
Fourth  street,  if  extended,  will  cross  the  ap- 
pellee's yard  it  has  six  tracks,  used  for  stor- 
ing cars,  weighing  cars,  making  up  trains, 
etc.,  and  by  opening  Fourth  stn^'t,  as  pro- 
posed, it  will  prevent  the  weighing  of  cars, 
and  will  render  the  south  end  of  the  yard 
useless  for  the  purposes  for  which  it  was 
constructed.  On  an  average,  140  cars  are 
handled  each  day  on  these  tracks,  one  half 
of  which  belonj^  to  the  Fort  Wayne,  Cin- 
cinnati &  Louisville  Railroad  Company, 
which  uses  this  yard  as  its  northern  ter- 
minus. This  latter  railroad  company  has 
built  roundhouses  and  repair  shops  on  the 
land  donated  as  above  mentioned,  by  and 
with  the  consent  and  aid  of  the  city  of  Fort 
Wayne,  and  it  has  contracted  with  the  ap- 
pellee, by  the  terms  of  v/hich  it  uses  the 
tracks  and  depot  of  the  latter  in  the  transac- 
tion of  its  business  at  Fort  Wayne  as  its 
southern  terminus,  and  without  the  use  of 
this  yard  it  cannot  transact  its  business. 
The  extension  of  Fourth  street  will  greatly 
discommode  and  diminish  the  business  of 
the  appellee  and  its  yard  and  station  grounds, 
and  impair  the  value  of  its  property  and 
franchise.  By  reason  of  the  number  of 
tracks,  and  their  necessary  use  in  moving 
trains  and  transporting  and  weighing  freight 
cars,  it  will  be  dangerous  to  life  and  limb 
for  the  public  to  travel  on  said  street  ex- 
tended across  the  appellee's  yard  as  proposed. 
In  constructing  and  preparing  this  yard  and 
depot  there  has  been  expended  about  the  sum 
of  $13,000.  and  the  use  of  this  yard  and 
station  is  necessary  to  the  appellee  in  con- 
ducting its  business  at  the  city  of  Fort 
'""ayne.     Upon  these  facts  the  court  stated 
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as  a  conclusion  of  law  that  the  appellee  was 
entitled  to  a  permanent  injunction,  enjoin- 
ing the  city  of  Fort  Wayne  from  extending 
Fourth  street  across  its  yard  and  tracks  at 
the  point  described  in  the  complaint.  The 
correctness  of  this  conclusion  is  questioned 
by  the  assignments  of  error  upon  this  ap- 
peal. 

It  is  contended  by  the  appellant  that  the 
conclusion  of  law  stated  by  the  court  is  er- 
roneous, for  the  reasons — fiirttt,  that  the  city 
of  Fort  Wayne  had  no  power  to  donate  or 
convey  the  land  in  question  for  the  purpose 
of  a  railroad,  because  it  was  purchasea  to 
be  used  by  the  people  as  a  public  park  ; 
seeond,  because  Edecrton,  who  voted  for  the 
donation  as  a  member  of  the  common  coun- 
cil, was  at  the  time  of  so  voting  vice-presi- 
dent of  the  railroad  company,  and  that  the 
donation  was  for  that  reason  void;  //an/, 
because  the  city  in  its  grant  to  the  railroad 
company  reserved  the  right  to  cross  its 
tracks. 

The  general  rule  is  that  the  municipal 
corporations  possess  the  incidental  or  implicni 
right  to  alienate  or  dispose  of  the  property, 
real  or  personal,  of  the  corporation,  of  a 
private  nature,  unless  restrained  by  charter 
or  statute.  Dill.  Mun.  Corp.  3d  ed.  p.  569: 
Shannon  v.  (r Boyle,  51  Ind.  565;  3  Washb. 
Real  Prop.  3d  ed.  64;  Reynold*  v.  Stark 
County  Comrs.  5  Ohio,  204 ;  Beac/i  v.  Uaynen^ 
12  Vt.  15 ;  Jamiwn  v,  Fopinna,  43  Mo.  565 ; 
97  Am.  Dec.  414;  Warren  County  Suprg.  v. 
Patterson,  56  111.  Ill ;  Platter  v.  Klkhnrt 
Countu  Comm.  103  Ind.  360;  XetrboUi  v. 
GUnn\  67  Md.  489. 

Municipal  corporations  cannot  dispose  of 
property  of  a  public  nature  in  violation  of 
the  trusts  upon  which  it  is  held,  nor  of  a 
public  common;  but  there  is  a  di.stinction 
between  property  purchased  for  a  public 
common  and  not  yet  dedicated,  and  property 
which  is  purchased  for  that  purpose  and 
actually  dedicated  to  that  use.  The  case  of 
Beach  V.  Hayne*,  supra^  is  very  much  in 
point  here.  In  that  case  land  had  been  pur- 
chased for  a  public  common,  and  it  was  so 
expressed  in  the  deed  of  conveyance,  but 
before  it  was  actually  dedicated  to  that  iisc^ 
it  was  conveyed  away  by  the  town  of  West- 
ford,  in  which  was  vested  the  fee- simple 
title,  and  it  was  held  that  such  conveyance 
vested  in  the  grantee  a  good  title ;  but  in 
the  later  case  of  State  v.~  Woodward,  23  Vt. 
92,  it  was  held  that  a  municipal  corpora- 
tion could  not  convey  away  a  public  com- 
mon after  it  had  been  actually  dedicated  to 
the  public  use.  Of  course,  the  deed  which 
vests  title  in  the  municipality  may  be  of 
such  a  character  as  to  dedicate  the  property 
to  the  public  use;  but  such  is  not  the  case 
here.  The  deed  to  the  city  of  Fort  Wayne  for 
the  land  in  controversy  vested  in  it  the  fee- 
simple  title  without  ifmitation  or  restriction 
as  to  its  alienation.  Such  being  the  case, 
we  think  the  city  had  the  power  to  convey 
it  for  private  use  at  any  time  before  it  was 
dedicated  as  a  public  park.  Such  seems  to 
be  the  tenor  of  all  the  authorities  upon  the 
subject. 

We  recognize  the  doctrine  announced  in 
the  case  of  thrt  Wayne  v.  Rosenthal,  75  Ind. 
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M6,  39  Am.  Rep.  127,  as  sound ;  but  in  that 
case  Rosenthal  made  a  contract  with  himself, 
while  here  the  contract  was  not  between  £d- 
gerton  and  the  city,  but  between  the  city 
and  the  railroad  company.  If  that  contract 
depended  upon  the  vote  of  Edgerton,  and 
there  had  been  no  further  action  taken  by 
the  city  council,  we  would  have  a  question 
quite  different  from  the  one  here  presented, 
for  in  this  case  it  appears  by  the  findings 
of  the  court  that  a  sufficient  number  of  coun- 
cil men  voted  for  the  resolution  granting  the 
land  to  the  railroad  company  to  pass  it  with- 
out counting  the  vote  of  Edgerton,  while  the 
deed  of  conveyance  was  executed  pursuant 
to  a  resolution  passed  by  the  common  council 
at  a  time  when  he  was  not  a  member.  Treac- 
ing  the  first  resolution  as  voidable  on  account 
of  Ed^rton's  connection  with  its  adoption, 
we  think  the  subsequent  action  of  the  com- 
mon council  fully  rati  fled  it.  The  adoption 
of  these  resolutions  was  not  a  judicial  act, 
but  was  legislative  or  ministerial.  Platter  v. 
Elkhart  County  Oomnt.  »upra. 

We  are  unable  to  perceive  how  the  reserva- 
tion of  the  right  to  cross  the  tracks  of  the 
railroad  company  in  the  event  the  city  of 
Port  Wayne  should  lay  off  an  addition  can 
have  a  controlling  influence  in  this  case,  for 
it  does  not  appear  that  the  city  has  laid  out 
any  addition.  The  general  rule  is  that  a 
rnst^rvation  in  a  deed  cannot  be  extended  be- 
yond its  terms,  and  the  right  of  the  city  to 
vTOiiR  the  railroad  track  is  by  the  terms  of 
the  reservation  limited  to  the  time  when  the 
city  shall  elect  to  lav  out  an  addition  com- 
posed of  the  remainder  of  the  land  held  by 
it  under  its  purchase  for  a  public  park. 
SirhoUan  v.  Caresa,  45  Ind.  479;  2  Devlin 
Deeds,  §  979 ;  Jaekmn   v.  Hudson,  3  Johns. 

The  question  as  to  whether  the  city  of 
Fort  Wayne,  under  present  legislation,  "pos- 
sf^sses  the  power  to  appropriate  the  land  de- 
scribed in  Its  order  for  the  extension  of  Fourth 
street  is  one  of  much  more  difiiculty.  That 
there  is  a  broad  distinction  between  taking  a 
part  of  the  right  of  way  of  a  railroad  com- 
pany for  a  public  street  by  constructing  the 
street  longitudinally,  and  by  taking  it  by 
crossing  the  right  of  way  at  right  angles, 
seems  to  be  too  plain  for  controversy.  "The 
right  to  take  longitudinally  is  quite  differ- 
ent from  the  right  of  crossing,  and  is  gov- 
erned by  entirely  different  rules.  All  the 
authorities  are,  we  believe,  to  the  effect  that 
a  municipal  corporation,  in  the  absence  of 
legislation  expressly  or  by  necessary  impli- 
cation authorizing  it,  cannot  take  part  of 
the  right  of  way  of  a  railroad  company  by 
the  construction  of  a  public  street  opened 
longitudinally.  The  decisions  so  holding 
rest  upon  the  ground  that  where  property 
is  once  dedicated  to  a  public  use  it  cannot 
be  taken  for  another  and  different  public  use 
without  express  authority.  It  is  not  doubt(>d, 
however,  that  the  Legislature  ma}*^  grant 
such  authority.  Private  corporations  acquire 
the  right  to  construct  roacjis,  subject  to  the 
dominant  right  of  the  state  to  cross  such  road 
whenever  the  public  necessity  demands  that 
new  roads  or  streets  shall  be  opened ;  and 
for  this  reason  it  is  held  that  the  general 
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power  to  construct  and  open  streets  or  other 
public  highways  carries  with  it  the  power 
to  construct  them  across  railroad  tracks. 
Ellioti,  Roads  &  Streets,  p.  169 ;  Lake  Erie  d- 
W,  B,  Co.  V.  Kokomo,  130  Ind.  224 ;  Slate  v. 
Eagton  db  A.  R.  Co.  36  N.  J.  L.  181 ;  Marrifi 
A  E.  H.  Co.  V.  Central  R.  Go.  31  N,  J.  L. 
205 ;  Baltimore  d.  H.  T.  R.  Co.  v.  Vnum  R, 
Co.  85  Md.  225 ;  Little  Miami  &  C.  &  X.  R, 
Co.  V.  Dayton,  28  Ohio  St.  510 ;  St  Paul,  M. 
dt  M.  R.  Co.  V.  Minnea])oli».  35  Minn.  141  ; 
Delaware  db  H.  Canal  Co.  v.  Whitehall,  90 
N.  i.  21 ;  Albany  ]S\  R.  Co.  v.  BrowneU,  24 
N.  Y.  845.  While  the  construction  of  a 
street  or  other  public  highway  across  a  rail- 
road track  is  generally  attended  with  some 
inconvenience  to  the  company,  yet  it  is  not 
ordinarily  inconsistent  with  the  use  of  the 
railroad  for  the  purposes  for  which  it  was 
constructed.  But  even  this  rule,  which  al- 
lows the  construction  of  streets  and  other 
public  highways  across  railroad  tracks,  has 
its  limitations.  They  cannot  be  so  con- 
structed where  by  doing  so  tlie  railroad 
would  be  unable  to  use  its  tracks  at  the  point 
of  the  crossing  for  the  purposes  for  which 
they  were  constructed ;  in  other  words,  the 
crossing  must  occur  at  a  point  where  the  use 
of  the  nigh  way  or  street  will  not  deprive 
the  railroad  of  the  use  of  its  tracks.  Thus 
in  the  case  of  Little  Miami  d  C.  dt  X.  R.  Co. 
V.  Dayton,  ttujyra,  it  was  said  by  the  supreme 
court  of  Ohio:  "But  where  land  is  appro- 
priated, pursuant  to  legislative  authority, 
to  an   important   public   use,  a  subsequent 

f;rant  cannot  be  held  to  authorize  the  same 
and  to  be  taken  for  a  use  wholly  inconsist- 
ent with,  and  which,  in  the  actual  circum- 
stances, must  necessarily  supersede,  the 
former  use,  unless  such  appear  by  express 
words  or  by  necessary  implication  to  be  the 
legislative  intent."  To  the  same  effect  is 
Albany  3^.  R.  Co.  v.  BrowneU,  svpra.  In 
each  of  these  cases  there  was  an  attempt  to 
construct  highways  across  the  railroad  tracks 
of  the  companies  involved  in  the  controversy. 
It  appears  by  the  special  findings  in  the  case 
now  under  consideration  that  the  extension 
of  Fourth  street  across  the  tracks  and  vard 
of  the  appellee  will  prevent  the  weighing 
of  freight  at  that  point,  and  will  render  the 
south  end  of  the  yard  useless  for  the  purposes 
for  which  it  was  constructed;  that  it  will 
greatly  discommode  and  diminish  the  busi- 
ness and  its  yard  and  station  grounds,  and 
impair  the  value  of  its  property  and  fran- 
chise ;  and  that  it  will  be  dangerous  to  life 
and  limb  for  the  public  to  travel  over  the 
street  when  so  extended,  by  reason  of  the 
number  of  tracks,  and  the  use  to  which  they 
are  necessarily  put. 

In  view  of  these  facts,  we  are  constrained 
to  hold,  under  the  authorities  above  cited, 
that  under  present  legislation  the  city  of 
Fort  Wayne  is  not  authorized  to  extend 
Fourth  street  in  the  manner  contemplated. 
The  use  of  such  a  crossing  w^ould  be  destruc- 
tive of  the  use  of  the  tracks  of  the  appellee 
at  this  point  in  the  manner  they  are  now 
used.  In  such  case  the  authoritv  of  the 
municipal  corporation  to  make  such  a  cross- 
ing must  appear  in  some  statute,  either  ex- 
pressly or  by  necessary    implication.     Our 
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attention  has  not  been  called  to  any  such 
statute,  and  we  know  of  none. 

There  are  some  other  questions  in  the  case 
of  minor  importance,  but,  as  we  have  reached 
the  conclusion  that  the  city  of  Fort  Wayne 
is  without  power  to  make  the  crossing  in 


dispute,  thej  need  not  be  noticed.     We  are 
of  the  opinion  that  there  is  no  error  in  the* 
record  for  which  the  judgment  should  be 
reversed. 
Judgment  affirmed. 


WASHINGTON   SUPREME  COURT. 


City  of  TACOMA,  Re9pt,, 
r. 

H.  M.  LILIS,   AppU 
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1.  A  dty  eannot  reoover  back  money 
paid  to  a  eonncilman  for  his  ■ervlees 

tn  pursuance  of  a  vote  or  resolutioD,  on  the  sole 
ground  that  it  had  failed  to  pass  an  ordinance 
authorizing  the  payment,  if  it  had  leffai  authority 
to  compensate  him. 

2.  Valid  ordinances  have  the  force  of 
laws*  and  are  as  bindiDsr  upon  inhabitants  of  a 
municipality  as  are  the  statutes  of  the  state  upon 
its  citizens  grenerally. 

8.  A  valid  ordinance  Umltlng  the  salary 
of  oonncUmen  Is  not  repealed  or  modified 
by  merely  allowinir  and  paying  a  larger  salary, 
but  the  payment  thereof  is  as  to  the  excess  un- 
lawful. 

4.  A  payment  of  salary  In  excess  of  the 
lawitil  amount  by  order  of  a  municipal  coun- 
cil to  one  of  its  members  is  not  within  the  rale 
which  precludes  recovery  of  money  voluntarily 
paid. 

6«  A  councilman  can  perform  **  no  extra 
services'*  In  his  offtdal  capacity  for 

which  he  can  receive  compensation  in  addition 
to  his  aalary,  even  if  the  services  rendered  greatly 
exceed  in  value  the  amount  of  his  salary. 

6.  Payments  for  services  ontslde  the 
scope  of  his  official  datles»  rendered  by  a 
city  councilman,  and  which  could  have  been 
appropriately  performed  by  a  private  individual 
under  a  contract  which  is  contrary  to  pubUc 
policy,  cannot  be  recovered  back  by  the  city  in 
the  alraenoe  of  corruption  or  fraud. 

(October  3, 1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  money  which  was  alleged  to  have  been 
wrongfully  paid  to  defendant  for  services  as 
councilman  of  the  city.    Beoersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cro^rley  ft  Sullivan  and  Jud- 
son  ft  Sharpstem,  for  appellant: 

Admitting,  tor  the  sake  of  the  argument,  that 
all  these  allowances  were  made  as  a  salary  to 
appellant  as  a  member  of  the  council,  for 
services  performed  coming  within  his  ordinary 
duties,  the  couucil  still  h^  the  power  to  make 
such  additional  compensation  at  any  time  and 
in  any  manner  it  deemed  proper.  There  was 
no  limitation  in  the  organic  Act. 

Mechem.  Pub.  Off.  §  857. 


Appellant  offered  to  prove  what  the  services 
actually  were  which  he  did  perform,  and  for 
which  he  received  the  moneys  sued  for.  He 
also  offered  to  show  that  as  a  salary  the  sums 
received  by  him  were  not  excessive,  but  were 
less  than  a  reasonable  compensation  for  his  serv- 
ices performed  as  a  councilman.  He  offered 
to  show  that  in  receiving  the  said  money  he 
acted  in  the  utmost  good  faith,  without  any 
fraud  or  collusion.  This  proof  should  have 
been  ivceived 

McBride  v.*  Grand  Rapids,  47  Mich.  286; 
Detroit  v.  Redfleld,  19  Mich.  877;  Evans  v. 
Trenton,  24  N.  J.  L.  764;  Niles  v.  Mnsxy,  83 
Mich.  62;  RHf  v.  Paige,  55  Wis.  496;  ElU- 
worth  V.  Rogsiter,  46  Kan.  287;  McBride  v. 
Grand  Rapids,  49  Mich.  289;  iMngdon  v. 
CastUton,  30  Vt.  285;  Butler  v.  National  Home 
f(yr  Disabled  Volunteer  Soldiers,  144  U.  S.  64, 
86  L.  ed.  846. 

Mr.  S.  C.  Mllllfifan  for  respondent. 

Anders*  Ch.  «/.,  delivered  the  opinion  of 
the  court  * 

From  tiie  year  1887  to  May  12.  1890,  ap- 
pellant was  a  member  of  the  city  council  of 
the  city  of  Tacoma.  At  the  time  of  his  elec- 
tion, in  1887,  and  for  two  years  thereafter, 
no  fees  or  salary  was  attached  to  the  office  of 
councilman,  either  by  statute  or  ordinance, 
but,  under  the  power  ^iven  to  the  council 
by  the  charter  of  the  city  ''to  establish  and 
regulate  the  fees  and  compensation  of  all  its 
officers,  excepting  when  otherwise  provided,  *' 
(Laws  1885-86,  p.  203,)  an  ordinance  wtis 
passed  on  April  7  and  approved  April  10, 
1888,  wherein  and  whereby  it  was  provided 
that  each  of  the  councilmcn  of  the  city  should 
receive  ii  wilary  of  $200  per  annum,  payable 
quarterly,  and  that  said  salary  should  be^in 
on  the  second  Saturday  of  May,  1889.  Prior 
to  the  going  into  effect  of  this  ordinance, 
appellant  presented  to  the  city  council  of 
sjiid  city  bills  for  services  performed  dur- 
ing the  year  1887-88  and  the  year  1888-89, 
amounting  in  the  aggregate  to  $844.  On 
January  12,  1890,  a  claim  for  $100  was  pre- 
sented for  services,  and  on  April  12,  1890,  a 
further  bill  was  presented  to  the  council  for 
$750,  for  services  rendered  from  May  1,  1889, 
to  March  1,  1890.  All  of  these  claims  were 
allowed  by  the  city  council,  and  audited  and 
ordered  paid.  Warrants  were  subsequently 
issued  therefor,  which  were  paid  by  the  city 
treasurer  out  of  the  general  fund  of  said  city. 
The  aggregate  amount  of  these  sums  wli.'i 
$1, 194.  Appellant  was  also  paid,  in  addition 
to  the  above  amount,  the  salary  of  $200  per 


NoTB.— On  the  question  of  the  validity  of  the 
employment  of  a  member  of  a  common  council  or 
similar  ofBcer  by  the  body  he  represents,  see  notes 
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to  Tippecanoe  County  Oomrs.  v.  ICltchell  (Ind.)  In 
L.  R.  A.  620;  Fort  Wayne  v.  Lake  Shore  ft  M.  8.  R. 
Ck).  (Ind.)  ante,  887. 
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annum,  after  the  ordinance  above  mentioned 
went  into  operation.  The  city,  having  elect- 
ed a  new  council,  brought  this  action  to  re- 
cover from  the  appellant  the  said  sum  of 
|1,194  so  paid  to  him,  basing  its  right  of 
recovery  upon  the  alleged  ground  that  ap- 
pellant demanded  and  received  the  same 
without  being  entitled  thereto,  and  without 
any  authority  of  law  therefor.  A  general 
demurrer  to  the  complaint  having  been  over- 
ruled, an  answer  and  a  reply  were  filed,  and, 
by  consent  of  the  parties,  the  cause  was  tried 
by  the  court  without  a  jury. 

Counsel  for  both  parties  to  this  controversy 
agree  that  the  city  government  of  the  city  of 
Tacoma  was  authorized  by  the  city  charter 
to  fix  the  compensation  of  its  own  members. 
The  case  was  tried  upon  that  theory,  both  in 
this  court  and  in  the  court  below,  and  that 
question  is,  therefore,  not  before  us  for  con- 
sideration. It  is  claimed,  however,  by  coun- 
ael  for  the  respondent,  that  payment  of  the 
salary  of  a  councilman  could  only  be  author- 
ized by  law,  contract,  or  ordinance ;  that 
there  was  no  contract  between  appellant  and 
the  city  in  this  instance ;  and,  consequently, 
that  the  several  payments  made  to  appel- 
lant for  services  as  a  member  of  the  council 
were  received  without  authority  of  law,  and 
should  be  refunded.  On  the  other  hand,  it 
is  contended  by  the  appellant  that  the  city, 
having  the  undisputed  power,  and  having 
paid  K)r  the  services  rendered,  is  bound  by 
the  action  of  the  council,  in  the  absence  of 
fraud  or  collusion,  and  that  no  recovery  can 
be  had  against  him  for  the  money  thus  re- 
ceived. These  contentions  raise  the  first 
question  to  be  considered.  It  cannot  be 
doubted  that  the  city  council  possessed  only 
such  powers  as  were  specially  conferred  upon 
it  by  the  charter,  together  with  such  otlier 
powers  as  were  necessary  to  carry  into  effect 
those  thus  granted.  A  city's  charter  is  its 
constitution,  and  its  council  can  legally  do 
no  act  not  within  the  limits  prescribed  there- 
by. The  inhabitants  of  the  city  are  the  in- 
corporators, and  the  council  are  its  trustees 
and  agents,  clothed  only  with  such  power  to 
represent  and  act  for  the  corporation  as  the 
charter  gives  them.  If  they  transcend  the 
authority  conferred  by  the  charter,  tlieir  acts 
are  not  binding  upon  the  city.  It  was  the 
duty  of  the  council  to  disburse  the  funds  of 
the  city  for  purposes  authorized  by  law  only, 
and,  if  they  appropriated  money  to  them- 
selves which  they  hadjno  right  to  receive, 
we  think  the  city  may  recover  it  back  as 
money  had  and  receivecl  for  its  use. 

The  question  is,  tlien,  Did  the  council,  in 
any  event,  have  the  right  to  pay  to  appellant 
any  part  of  the  money  which  the  city  now 
seeks  to  recover?  Respondent  admits  that 
appellant  preformed  services  as  one  of  its 
councilmen,  and  also  admits,  and  alleges  in 
its  complaint,  in  substance,  that  the  city, 
through  its  council,  was  authorized  by  the 
chmter  to  fix  and  regulate  his  compensation, 
but  insists,  in  effect,  that  because  the  city 
paid  what  it  was  authorized  to  pajr,  but  did 
It  without  the  sanction  of  an  ordinance,  it 
should  now  be  allowed  to  recover  it  back, 
regardless  of  whether  it  was  paid  in  good  or 
baS  faith.      We  think  the  position  of  re- 
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spondent  is  not  tenable  in  so  far  as  the  |344 
is  concerned.  If  the  city  had  legal  authority 
to  compensate  appellant  for  his  ofl3cial  serv- 
ices during  the  time  preceding  the  going 
into  effect  of  the  ordinance  establisliing  the 
salary  of  councilmen,  it  cannot,  after  having 
done  so  in  pursuance  of  a  vote  or  resolution, 
turn  round,  and  recover  back  the  amount 
paid,  on  the  sole  ground  that  it  failed  to 
pass  an  ordinance  authorizing  the  payment. 
If  it  was  within  the  province  of  the  council, 
as  admitted  by  the  respondent,  to  fix  the 
compensation  of  its  members,  a  mere  irregu- 
lar exercise  of  the  authority  veste<l  in  it 
would  not  render  such  action,  in  the  absence 
of  fraud  or  collusion,  absolutely  void,  and 
of  no  binding  effect  upon  the  city.  Ward 
V.  Fbrest  Orove,  20  Or.  856 ;  Tyler  v.  luala- 
tin  Academy  db  P,  U.  Trustees,  14  Or.  485. 
We  are  therefore  of  the  opinion  that  the  f  144 
and  the  $200  items  cannot  be  recovered  by 
the  respondent,  even  if  paid,  as  claimed  by 
respondent,  for  services  falling  strictly  with- 
in the  scope  of  appellant's  duties  as  council- 
man. Nor  do  we  think  the  authorities  cited 
by  counsel  for  respondent  militate  against 
this  conclusion.  See  1  Dill.  Mun.  Corp.  4th 
ed.  §  230 ;  Bikes  v.  Hatfield,  13  Gray.  347 ; 
Farnsworth  v.  Melrose,  122  Mass,  268  :  AlbrigH 
V.  I^dford.  106  Pa.  582 ;  Garvie  v.  Hartfai^, 
54  Conn.  440. 

In  the  section  a\)ove  cited  from  Judge  Dil- 
lon's valuable  work,  and  which  is  sustained 
by  the  authorities  cited,  that  learned  author 
says :  "There  is  no  such  implied  obligation 
on  the  part  of  municipal  corporations,  and 
no  such  relation  between  them  and  officers 
which  they  are  required  by  law  to  elect,  as 
will  oblige  them  to  make  compensation  to 
such  oflScers  unless  the  right  to  it  is  expressly 
eiven  by  law,  ordinance,  or  by  contract. 
Officers  of  a  municipal  corporation  are 
deemed  to  have  accepted  their  office  with 
knowledge  of,  and  with  reference  to,  the  pro- 
visions of  the  charter  or  incorporating  stat- 
ute relating  to  the  services  which  they  may 
be  called  upon  to  render,  and  the  compen- 
sation provided  therefor.  Aside  from  this, 
or  some  proper  by-law.  there  is  no  implied 
assumpsit  on  the  part  of  a  corporation  with 
respect  to  the  services  of  its  officers.  In  the 
absence  of  express  contract,  these  determine 
and  regulate  the  right  of  recovery,  and  the 
amount."  It  is  undoubtedly  true  that  there 
is  no  such  implied  obligation  on  the  part  of 
municipal  corporations  as  will  oblige  them 
to  make  compensation  to  their  officers,  unless 
the  right  to  it  is  expressly  given  by  law, 
ordinance,  or  contract;  but  it  by  no  means 
follows  that,  if  such  a  corporation  has  a  right 
to  pay  its  officers  a  salary,  and  does  pay  them, 
without  violating  any  law,  it  can  or  ought 
to  recover  back  the  'money  simply  for  the 
reason  that  it  was  not  obliged  to  make  the 
payment  in  the  first  instance ;  and  no  au- 
thority has  been  cited  by  respondent  to  sus- 
tain such  a  proposition.  The  cases  cited  by 
respondent  are  either  to  the  effect  that  a  pub- 
lic officer  cannot  reeover  compensation  not 
allowed  by  law,  or  that  an  illegal  payment 
may  be  enjoined. 

'fhe  remaining  portion  of  the  sum  sought 
to  be  recoverd,   viz, ,  J|;860,  was  paid  to  ap- 
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pell  ant  at  different  times  after  the  Ordinance 
of  April  10,  1888,  went  into  operation,  and 
it  now  becomes  necessary  to  determine  the 
effect  of  that  ordinance  upon  the  power  of 
the  council  to  compensate  its  members.  It 
may  be  stated  as  a  general  legal  proposition 
tliat  valid  ordinances  have  the  force  of  laws, 
and  are  as  binding  upon  the  inhabitants 
of  a  municipality  as  are  the  statutes  of  the 
state  upon  its  citizens  generally.  1  Dill. 
Mun.  Corp.  4th  ed.  g  308  ;  Milne  v.  Davidson, 
6  Mart.  >i.  S.  409.  When  the  city  council 
passed  that  ordinance  they  established  the 
law  upon  the  subject  of  salar}'  of  council- 
men,  and  they  were  as  firmly  bound  by  its 
provisions  as  if  it  had  been  a  law  passed  by 
the  Legislature  of  the  territory.  And,  this 
being  so,  they  had  thereafter  no  right  or  au- 
thority to  pay  themselves  any  other  or  j^reater 
sum  for  services  rendered  in  their  official 
capacity  than  that  specified  in  the  ordinance, 
»>o  long  as  it  remained  in  force.  But  it  is 
argued  by  the  learned  counsel  for  appellant 
that  the  city  council  were  not  prohibited 
either  by  law  or  by  the  oreranic  Act  of  the 
territory  from  changing  an  officer's  salary  or 
fees  at  any  time  they  saw  proper  to  do  so, 
either  by  ordinance  or  resolution,  and  that 
they  did  so  in  this  case.  Undoubtedly  the 
lawmaking  ^^Z  ^^  ^^^  corporation  had,  prior 
to  the  takinjT  effect  of  the  state  Constitution, 
the  ri^ht  and  power  to  increase  or  diminish 
the  salary  of  appellant.  The  right  to  pass 
ordinances  implies  the  right  to  repeal  them, 
but  in  this  instance  we  nowhere  find  in  the 
record  that  the  council  ever  attempted  to 
change  or  repeal  the  ordinance  fixing  the 
salary  of  its  members.  It  can  hanily  be  said 
that  the  allowing  and  pa3'ing  of  claims  for 
services  alleged  to  have  been  rendered  effected 
a  repeal,  or  even  a  modification,  of  the  or- 
dinance, which,  as  we  have  already  inti- 
mated, was  the  measure  of  the  city's  lia- 
bility to  appellant,  as  well  as  of  his  right 
to  compensation.  It  has  been  held  by  some 
authorities — and  we  have  observed  none  to 
the  contrary — that  a  municipal  ordinance 
cannot  be  repealed  b\'  mere  resolution.  To 
accomplish  that  result,  a  new  ordinance  must 
be  passed.  Horr  «fe  B.  Mun.  Ord.  §  161  ; 
Jones  V.  Mc Alpine,  64  Ala.  511. 

The  effect  upon  this  case  would  be  the 
same,  however,  if  we  should  hold  that  the 
resolutions  authorizing  the  extra  payments 
which  were  made  after  the  ordinance  went  in- 
to effect  chanfi:ed,  modified,  or  repealed  that 
ordinance,  for  the  resolutions  were  passed, 
not  only  after  the  passage  of  the  ordinance, 
but  after  the  Constitution  of  the  state  became 
operative.  After  that  date,  (November  11, 
1889,)  the  city  no  longer  had  the  power  in 
any  manner  to  change  the  salary  of  appellant 
during  his  term  of  office,  whatever  may  have 
been  its  power  previous  to  that  time.  It  is 
provided  in  secticm  8,  art.  11,  of  that  instru- 
ment that  "the  salary  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  in- 
creased or  diminished  after  his  election,  or 
during  his  term  of  offiee.*'  This  is  an  ex- 
press limitation  upon  the  power  of  the  coun- 
cil, and  no  increase  of  appellant's  salary 
^hereafter  would  have  bc»en  legal,  even  if 

^horized  by  ordinance.     And  tne  principle 
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of  law  that  money  voluntarily  paid,  with 
full  knowledge  of  the  facts,  and  without 
fraud  or  duress,  which  is  invoked  by  appel  - 
lant,  seems  to  us  to  be  inapplicable  to  this 
case.  Appellant  was  an  agent  of  the  city, 
and  was  intrusted  with  the  care  and  manage- 
ment of  its  funds,  and,  if  he  appropriated  any 
of  such  funds  to  his  own  use,  contrary  to 
law,  he  is  liable  therefor  as  such  agent,  al- 
though he  may  have  done  it  under  a  claim 
of  right,  and  with  no  dishonest  motive. 

Another  reason  why  the  doctrine  contende<l 
for  by  counsel  ought  not  to  be  held  appli- 
cable to  cases  like  the  one  now  under  con- 
sideration is  that  it  would  enable  a  munic- 
ipal council  to  violate  with  impunity  a 
plain  provision  of  the  Constitution.  This 
question  was  before  the  court  in  Weeks  v. 
Texarkana,  50  Ark.  81.  The  case  was  this : 
Weeks  was  city  recorder,  and  his  salary  had 
beeii  reduced.  He  claimed  to  be  entitled  to 
the  salary  as  originally  fixed,  and  sued  the 
city  to  recover  it.  The  city  claimed  a  set-off 
on  account  of  overpayment  after  the  ordi- 
nance reducing  his  safarj'  took  effect.  The 
trial  court  held  that  the  money,  having  been 
voluntarily  paid,  could  not  be  recovere<l 
back.  The  supreme  court  ruled  otherwise, 
using  this  lan^age  :  **  But  the  court  below 
seems  to  have  considered  that  the  town,  hav- 
ing voluntarily  paid  Weeks  this  salary,  un- 
der no  misapprehension  of  the  facts,  could  not 
recover  it  back.  However  tnie  this  may  be 
as  a  general  rule,  it  ought  not  to  be  extended 
to  cases  where  the  officer  receiving  payment 
was  a  member  of  the  council  or  body  which 
ordered  such  payment.  This  would  enable 
every  municipal  body  to  evade  the  salutary 
restraints  imposed  by  the  stiitute.  They 
might  vote  themselves  extravagant  salaries, 
after  induction  into  office,  and,  when  they 
had  once  received  the  money,  might  set  thV 
municipality  at  defiance."  See  also  Peters- 
burg V,  Mappin,  14  111.  193,  56  Am.  Dec. 
501 ;  East  Missouri  v.  Horseman,  16  U.  C. 
Q.  B.  582 ;  Daniels  v.  Burford,  10  U.  C.  Q. 
B.  478. 

We  have  not  overlooked  the  objection  made 
by  appellant  that  the  testimony  on  the  part 
o)  plaintiff  fails  to  prove  that  the  moneys 
received  by  him  were  received  as  compensa- 
tion for  services  which  he  was  bound  to  p<»r- 
form  by  virtue  of  his  office,  and  that  the 
judgment  of  the  court  below  was,  therefore, 
wrong,  even  on  plaintiff's  own  showing ;  but 
we  think  the  objection  should  not  t^  sus- 
tained. The  bill  for  $750,  presented  by  ap- 
pellant, and  which  was  ordered  paid,  and 
which  it  is  admitted  was  paid,  purports  upon 
its  face  to  be  for  services  as  councilman  from 
the  1st  of  May,  1889.  to  1st  of  March,  1890. 
This  was  at  least  prima  facie  proof  of  the 
character  of  the  claim,  and  we  do  not  think  it 
was  destroyed  or  neutralized  by  the  record  of 
the  proceedings  of  the  council,  which  was  in- 
troduced in  evidence  by  the  plaintiff,  and 
which  is  as  follows.  "The  several  commit- 
tees have  reported  in  favor  of  allowinsr  bills 
for  seventy-five  dollars  per  month  each  for 
extra  services  of  the  mayor,  Council  men 
Fuller,  Horsfall,  Lilis,  Houghton,  Doug- 
an,  and  Unhlman.  The  same  were  ordered 
paid  by  unanimous  vote." 
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A  councilman,  while  acting  as  such,  can 
perfonn  no  "  extra  services"  for  the  city.  By 
accepting  the  office,  he  undertakes  to  dis- 
charge all  of  its  duties,  whatever  they  may 
be,  and  whether  they  are  increased  or  di- 
minished during  his  term.  Evan^  v.  Tren- 
toTt,  24  N.  J.  L.  766;  1  Dill.  Mun.  Corp.  4th 
ed.  §  233.  But  it  may  be  true,  as  claimed 
by  appellant,  that  the  $850  which  he  re- 
ceived in  1890  was  paid  to  him  for  services 
which  were  no  part  of  his  official  duties.  If 
so.  he  ought  not  to  be  compelled  to  refund 
it,  even  though  the  contract  under  which  the 
services  were  rendered  was  in  contravention 
of  section  165  of  the  charter.  If  appellant 
performed  labor  for  the  city  which  was  bene- 
ticial,  and  which  was  outside  of  the  scope  of 
his  official  duties,  and  might  have  been  done 
hy  any  other  person,  and  for  which  he  has 
been  paid,  it  cannot  now  retain  the  benefit, 
and  recover  back  the  consideration  paid. 
Such  a  proceeding  would  be  highly  inequi- 
table, and  could  not  be  tolerated  for  a  mo- 
ment in  a  court  of  justice.  Bee  Macon  v. 
Huf,  60  Ga.  221 ;  Thmnas  v.  West  Jersey  R. 
Co.  101  U.  S.  71,  25  L.  ed.  950.  Although 
we  agree  with  counsel  for  respondent  that 
the  contract  between  the  city  council  and 
appellant  in  relation  to  the  services  for 
which  the  latter  claims  to  have  been  paid 
was  unauthorized  b^  law,  and  contrary  to 
public  policy,  yet,  inasmuch  as  it  was  fully 
executed  by  both  parties,  the  city,  in  the 
absence  of  any  allegation  of  corruption  or 
fraud  in  the  transaction,  cannot  now  be  per- 
mitted to  take  unjust  advantage  of  appellant 
on  the  ground  that  the  contract  was  origi- 
nally invalid.  Argenti  v.  San  Francisco,  16 
Cal.  256. 

Appellant  alleges,  in  substance,  in  his 
answer  as  an  affirmative  defense,  and  offered 
to  prove  at  the  trial  in  the  superior  court, 
that  the  services  for  which  the  extra  com- 
pensation was  paid  were  not  such  as  were 
required  of  him  in  the  performance  of  his 
duties  as  councilman  ;  that  said  services  were 
authorized  by  the  city  -,  and  that  the  city 
received  the  benefit  thereof.  The  charter 
does  not  undertake  to  prescribe  in  detail  the 
duties  of  councilman,  and  it  would  be  diffi- 
cult, if  it  were  necessary,  for  the  court  to 
enumerate  them  all.  But  it  certainly  cannot 
be  true  in  all  cases  that  a  councilman  dis- 
cbarges all  of  his  official  duties  by  attending 
the  meetings  of  the  council,  and  taking  part 


in  its  deliberations.  As  in  other  legislative 
iKxlies,  much  of  the  work  is  performed  by 
committees :  and  when  a  member  is  serving 
on  a  committee  of  the  council  he  is  only  dis- 
charging the  ordinary  duties  of  his  office, 
and  is  not  entitled  to  extra  compensation 
therefor.  Nor  is  the  amount  of  time  or  labor 
required  to  properly  discharge  the  duties  of 
a  public  office  material.  If  necessary,  the 
public  is  entitled  to  his  whole  time.  He 
cannot  be  compelled  to  retain  his  office  longer 
than  he  desires;  and,  if  the  salary  is  in- 
adequate, or  the  duties  of  the  office  require 
more  time  than  be  can  afford  to  devote  to 
them,  he  is  at  libert}'  to  resign.  Neither  is 
it  materia]  that  the  amount  claimed  as  extra 
compensation  is  a  reasonable  one  for  the  serv- 
ices performed.  When  the  compensation  is 
fixed  by  law,  nothing  more  can  be  claimed, 
whether  the  amount  so  established  is  reason- 
able or  unreasonable.  While  we  do  not 
think  that  appellant  was  entitled  to  any 
compensation  beyond  his  regular  salary  for 
*^ examining  machinery,  hose,  and  equip- 
ments connected  with  the  fire  department  of 
the  city,  or  for  examining  the  condition  of 
the  streets,  and  the  work  done  thereon,  or 
for  looking  after  the  public  property  gener- 
ally," it  seems  plain  to  our  minds  that  it 
was  no  part  of  his  official  duty  to  act  as 
superintendent  of  the  work  of  contractors 
upon  the  streets,  bridges,  or  buildings  of  the 
city,  or  to  set  up  or  adjust  machinery ;  and 
if  he  could  have  shown  that  he  did  such 
work  at  the  request  of  the  city,  and  that  it 
was  meritorious,  we  think  he'  should  have 
been  permitted  to  do  so,  or  that  he  per- 
formed any  other  services  of  such  a  character 
that  they  might  as  appropriately  have  been 
performed  by  a  private  individual,  and  for 
which  the  latter  would  have  been  entitled  to 
compensation.  What  he  did  in  the  capacity 
of  councilman  he  was  bound  to  do  for  the 
salaiy  fixed  by  the  ordinance,  although  the 
amount  so  fixed  may  have  been  deemed  a  very 
inadequate  remuneration  for  the  services 
rendered.  Krans  v.  Trenton,  srtpra.  We 
think  the  complaint  states  a  cause  of  action, 
and  that  the  demurrer  was  properly  over- 
ruled. 

The  judgment  is  rerersed^  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 

Dunbar,  Stiles*  and  Scott,  J  J. ,  concur. 
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Rudolph  FRANKE,  Bespt., 
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Wilhelmine  Augusta  FRANKE,  Appt. 

( Cal ) 

1.   False  repreeentatloiifl  hy  a  woman 


to  a  man  with  whom  she  had  bad  illicit  inter- 
course and  who  knew  her  to  be  pregnant,  that 
he  was  the  only  person  with  whom  she  had  been 
incontinent,  made  to  Induce  him  to  marry  her, 
are  not  fraud  for  wbiob  the  marriage  wUl  be  an- 
nulled. 

8.   Preifnancy  of  a  wUb  at  the  time  of 


TXcrriL—AntenuptiaJ  pregnancy  or  unchastity  as  a  I  will  Justify  a  decree  of  divorce  or  annulment  of 


ground  of  divorce  or  annvlment  of  marriage. 
1.  Pregnancy, 
Antenuptial  pregnancy  by  another  man  is,  if  con* 
<3caled  from  the  husband,  a  fraud  upon  him  which 

lHh.KA. 


the  marriage.  Morris  v.  Morris,  Wright  (Ohio)  080; 
Carrts  v.  Carris,  24  N.  J.  Bq.  516;  Baker  v.  Baker,  13 
Cal.  87;  Donovan  v.  Donovan,  0  Allen,  140;  Rey- 
nolds V.  Remolds,  8  Allen,  605:   Montgomery  v. 
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vuaneitLge  does  not  eonstitate  physieal 
incftpacity  for  which  the  marriaere  will  be 
annulled  under  Civ.  Code,  fi§  58,  82;  but  such  in- 
capacity must  be  such  physical  defect  or  incura- 
ble disease  as  will  prevent  sexual  coition. 

(November  80,  180^.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  of  plaintiff  and  from  an  order  deny- 
ing a  motion  for  new  trial  in  an  action  brought 
to  annul  a  marriage  on  the  alleged  grounds  of 
fraud  and  incompetency.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Carroll  Cook  and  J.  E.  Foulds* 
for  appellant: 

Under^the  findings  the  plaintiff  is  entitled  to 
no  relief,  and  the  judgment  should  be  reversed. 

FossY.  Foss,  12  Allen,  26;  Crehore  v.  Cre- 
hare,  97  Mass.  380,  98  Am.  Dec.  98;  Carris  v. 
Carris,  24  N.  J.  £q.  522;  Baker  v.  Baker,  13 
Cal.  87;  Reynolds  v.  Reynolds,  8  Allen.  609. 

A  husband,  to  be  qualified  to  ask  relief  of 


this  nature  ag[ain8t  the  woman  whom  he  ha» 
taken  as  his  wife,  must  be  pure  himself— pure 
at  least  so  far  as  she  is  concerned. 

Seilheimer  v.  Seilheimer,  40  N.  J.  Eq.  413. 

If  he  has  been  guilty  of  antenuptial  inconti- 
nence with  her,  if  before  marriage  he  tempted 
her,  and  she  yielded,  he  has  no  right  to  com- 
plain of  her  impurity  or  deception.  He  is  just 
as  unclean  as  she  is. 

Caton  V.  Caton,  6  Mackey,  809;  Scroggins  v. 
Seroggins,  14  N.  C.  586. 

Messrs.  Reed  A  Nusbamner,  with  Messrs. 
A.  A.  Moore  and  C.  Tattle,  for  respond- 
ent: 

One  of  the  essentials  of  marriage  is  that  at 
the  time  of  entering  into  the  marriage  state  the 
wife  should  be  physically  competent  to  bear  a 
child  to  her  husband. 

Incapacity  may  consist  of  inability  to  bear  a 
child  to  her  husband  at  the  time  of  the  mar- 
riage by  reason  of  her  pregnancy  by  another 
man,  which  is  the  broad  consideration  set 
forth  in  Cal.  Civ.  Code,  §  58. 

Baker   v.    Baker,    13    Cal.    88;  Barden  v. 


MontfiTomery,  SBarb.  Ch.  182,  5  L.  ed.  846:  Bitter  v. 
Bitter,  5  Blackf.  81. 

This  is  true  even  if  there  is  no  statute  specif  ylngr 
such  cause  for  relief  from  the  marriaffe.  Carris  v. 
Carris  and  Morris  v.  Morris,  supra. 

But  antenuptial  pregnancy  by  the  husband  is  no 
ground  for  a  decree  of  nullity.  McCulloch  v.  Mc- 
Cullocb,69Tez.682. 

And  fully  supportingr  the  main  case  the  decisions 
almost  uniformly  bold  that  if  the  husband  had 
himself  been  guilty  of  illicit  intercourse  with  the 
wife  before  marriage  he  can  have  no  relief  from  it 
on  account  of  her  pregnancy  by  another  man,  al- 
though he  was  ignorant  of  it  at  the  time  of  the 
marriage.  States  v.  States,  37  K.  J.  Eq.  195;  Seil- 
heimer  v.  Seilheimer,  40  N.  J.  Eq.  412;  Crehore  v. 
Crehore,  97  Mass.  880, 98  Am.  Dec.  98;  Foss  v.  Foas, 
12  Allen,  26;  Hoffman  v.  Hoffman,  80  Pa.  417. 

In  the  Crehore  Case  the  woman,  in  order  to  in- 
duce the  husband  to  enter  into  marriage,  denied 
that  she  was  pregnant  after  having  first  told  him 
that  she  was,  when  he  declared  that  in  that  case  he 
would  not  marry  her  as  the  child  could  not  be  bis. 
And  this  is  the  rule  although  the  statute  makes 
fraud  a  ground  of  divorce.    Foss  v.  Foss,  8upra. 

But  in  the  Todd  Case  it  was  not  proved  that  the 
representations  were  believed. 

In  Sissung  v.  Sissung,  66  Mich.  168,  a  decision 
contrary  to  those  above  that  the  husband  was  en- 
titled to  relief  for  such  false  representations  as  to 
the  paternity  of  the  child  was  affirmed  by  an 
equal  division  of  the  court  on  the  ground  that  a 
fraud  had  been  practiced  upon  him. 

And  the  false  representations  of  the  wife  by 
which  the  husband  was  Induced  to  enter  into  the 
marriage  to  the  effect  that  she  was  pregrnant  by 
him  will  not  be  ground  for  relief  against  the  mar- 
riage if  he  bad  in  fact  bad  illicit  intercourse  with 
her  before  marriage.  Fairobiid  v.  Fairohild,  43  N. 
J.  Eq.  473. 

At  least  if  such  false  representations  are  not  be- 
lieved by  the  husband  at  the  time  of  the  marriage. 
Todd  V.  Todd,  17  L.  R.  A.  320, 1  Pa.  Adv.  Rep.  642. 

But  contrary  to  the  decisions  cited  to  the  flrst 
proposition  is.a  North  Carolina  decision  to  the  ef- 
fect that  concealed  pregnancy  is  no  ground  for  di- 
vorce although  the  husband  supposed  the  wife  to 
be  chaste.    Long  v.  Long,  77  N.  C.  804. 

This  rule  was  laid  down  broadly  in  this  case,  al- 
though in  fact  the  petitioner  for  the  divorce  failed 
to  alle^  that  be  was  not  the  father  of  the  child  or 
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that  he  had  not  had  intercourse  with  his  wife  be- 
fore marriage. 

This  case  was  decided  under  a  statute  specifical- 
ly providing  for  a  divorce  only  on  the  ground  of 
adultery  er  impotence.  (See  as  to  the  present  stat- 
ute Steel  V.  Steel,  infra.)  But  it  was  based  largely 
on  an  earlier  decision  in  the  same  state  under  a 
statute  which  allowed  a  divorce  whenever  the 
court  was  satisfied  of  the  Justice  of  the  applica- 
tion. In  the  earlier  case  it  was  decided  Ithat  one 
who  married  a  woman  who  had  been  then  preg- 
nant four  and  a  half  months  during  ail  of  which 
time  he  had  been  frequently  in  her  society,  was  not 
entitled  to  a  divorce  If  he  knew  of  her  lewdness  at 
the  time  of  the  marriage  or  continued  to  cohabit 
with  her  after  discovering  her  condition  up  to  the 
time  of  the  birth  of  the  child.  Scroggins  v.  Scrog- 
gins,  14  N.  C.  685. 

On  the  other  hand,  in  Bitter  v.  Bitter,  5  Blackf. 
81,  under  a  similar  statute  which  allowed  a  divorce 
in  addition  to  certain  specified  causes  "for  any 
other  cause  and  in  any  other  case  where  the  court 
in  their  discretion  shall  consider  it  reasonable  and 
proper,"  it  was  held  that  the  refusal  of  the  divorce 
for  concealed  antenuptial  pregnancy  resulting 
from  the  intercourse  with  another  man  was  not  a 
reasonable  exercise  of  the  discretion  of  the  court, 
and  the  decision  was  reversed  by  the  appellate 
court. 

In  Dawson  v.  Dawson,  18  Mich.  336,  the  riirht  to  a 
divorce  in  such  a  case  is  recognized,  but  it  is  held 
that  the  husband  must  prove  satisfactorily  that  he 
was  actually  deceived  and  must  negative  any  legal 
inference  that  he  knew  or  as  a  man  of  ordinary  in- 
telligence had  reasonable  ground  to  believe  what 
the  wife^s  condition  was  at  the  time  of  the  mar- 
riage. 

The  fraudulent  concealment  of  pregnancy  from 
intercourse  with  a  black  man  and  from  which  a 
colored  child  is  subsequently  bom  for  which  a 
legislative  divorce  is  granted  between  white  per- 
sons does  not  make  the  marriage  void  ah  initio  so 
as  to  prevent  the  wife  from  obtaining  a  settlement 
at  her  husband^s  residence.  Guilford  v.  Oxford,  9 
Conn.  321. 

The  right  of  a  wife  to  alimony  pendente  liU  is  not 
defeated  in  a  suit  by  her  husband  for  divorce  by 
the  fact  of  her  fraud  in  concealing  her  antenuptial 
pregnancy,  although  this  may  be  ground  for  di- 
vorce.   Frith  V.  Frith,  18  Ga.  278. 

In  harmony  with  the  majority  of  authorities 


1892. 


Frankk  v.  Fbanke. 
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Bafden,  14  N.  C.  548;  SeoU  v.  Shufeldi,  5 
Paire,  48,  3  L.  ed.  620;  Siuung  v.  Sisntng,  65 
Mich.  168. 

Vajieliel^  C. ,  filed  the  following  opinion : 
Action  to  annul  marriage,  on  the  ground 
that  plaintiff's  consent  to  marry  was  obtained 
by  fraud,  and  upon  the  further  and  distinct 
ground  that  the  defendant  was  physically 
incapable  of  entering  into  the  marriage  state. 
The  cause  having  been  tried  by  the  court, 
judgment  was  rendered  in  favor  of  plain- 
tiff, from  which,  and  from  an  order  deny- 
ing her  motion  for  a  new  trial,  the  defendant 
has  appealed. 

The  complaint,  after  stating  the  marriage 
on  the  15th  day  of  September,  1889,  gener- 
ally and  meagerly  alleges  the  cause  of  ac- 
tion as  follows :  "  (3)  For  the  purpose  of 
inducing  the  plaintiff  to  consent  to  the  said 
marriage,  the  defendant  falsely  and  fraudu- 
lently represented  that  she  was  chaste  and 


virtuous,  and  physically  competent  to  marry 
plaintiff,  and  concealed  from  plaintiff  her 
real  condition,  claiming  then  to  be  pregnant 
bv  plaintiff,  but  chaste  and  virtuous  as  to 
all  other  men,  and  that,  save  plaintiff,  she 
had  never  had  sexual  intercourse  or  connec- 
tion with  any  man.  All  which  representa- 
tions were  false  and  fraudulent.  (4)  That 
defendant  was  not  then  and  there  physically 
competent  to  marry  plaintiff,  but  was  at  the 
time  of  said  marriage  pregnant  by  some  other 
man  than  plaintiff.  (5)  That  plaintiff  relied 
upon  said  representations,  and  was  induced 
to  consent  to  the  said  marriage  by  the  said 
representations,  and,  if  the  same  had  not 
been  made,  and  said  concealment  practiced, 
he  would  have  never  consented  to  the  said 
marriage.  (6)  That  upon  the  discovery  of 
the  falsity  of  the  said  representations  the 
plaintiff  ceased  to  cohabit  with  the  defend- 
ant, and  has  never  since  cohabited  with  her/' 
The  answer  of  the  defendant  specially  denies 


above  cited  it  is  held  that  antenuptial  pregnancy 
bv  a  third  person  makes  a  woman  *'  physically  in- 
capacitated ^*  for  marriage  with  an  innocent  man 
within  the  meaning  of  D.  C.  Bev.  Stat.,  1 738,  pre- 
Bcribtiig  grounds  for  divorce.  Caton  v.  Caton. 
6  Mackey«  800. 

Somewhat  connected  with  this  subject  also  is  a 
decision  that  a  man  by  whom  a  woman  became 
pregnant  and  who  has  been  arrested  for  aidmff  an 
abortion  cannot  have  a  mariiaflre'an nulled  because 
he  entered  into  It  to  escape  the.prosecutlon.  Frost 
v.  Frost,  4S  N.  J.  Eq.  66w 

The  statutes  of  the  following  states'as  shown  by 
Stlm8on*8  American  Statute  Law  now  expressly 
provide  that  antenuptial  pregnancy  by  a  third 
person  shall  be  ground  for  a  divorce,  viz.:  Alabama* 
Georgia,  Iowa,  Kansas,  Kentucky,  Mississippi,  Mis- 
SDuri,  North  Carolina,  Tennessee,  Virffinia,  West 
Virginia,  Wyoming. 

These  statutes  cannot  be  said  to  change  the  law 
except  in  North  Carolina.  The  change  of  statute 
in  that  state  is  recited  m  Steel  v.  Steel,  104  N.  C.  631. 

Where  the  wife  was  pregnant  at  the  time  of  the 
Doarriage  the  presumption  is  that  the  child  is  that 
of  the  husband,  but  this  is  not  conclusive.  Baker 
V.  Baker,  13  Cal.  87:  Wright  v.  Hicks,  15  Ga.  160,  6^ 
Am.  Dec.  687, 12  Ga.  155;  State  v.  Herman,  35  N.  C 
5QB;  Dennison  v.  Page,  29  Pa.  iSSO^  72  Am.  Dec.  644: 
McCuiloch  V.  McCulloch,  69  Tex.  682;  Bowles  v' 
Bingham,  2  Munf .  442,  5  Am.  Dec.  497 ;  Stegali  y', 
Stegaii,  2  Brock.  266;  Montgomery  v.  Montgom- 
ery, 3  Barb.  Ch.  182,  6  L.  ed.  845;  Miller  v.  Ander- 
son,  48  Ohio  St.  473. 

On  the  general  question  of  the  presumption 
of  the  legitimacy  of  a  child  bom  in  wedlock 
Bee  notes  to  Woodward  v.  Blue  (N.  C.)  10  L.  B.  A] 
M2.  and  Goes  v.  Froman  (Ky.)  8  L.  R.  A.  102. 

2.    Existence  of  a  bcuftard  chikL 

The  same  court  that  decided  against  the  right  to 
a  divorce  for  antenuptial  pregnancy  in  Scroggins  v. 
Scroggins,  14  N.C.  585,  decided  at  the  same  term  that 
a  white  man  who  marries  a  woman  knowing  that 
she  has  then  an  illegitimate  child  which  she  artful- 
ly leads  him  to  believe  is  his  but  which  he  subse- 
quently finds  to  be  the  child  of  a  black  man  is  enti- 
tled to  a  divorce.    Barden  v.  Barden,  14  N.  C.  548. 

And  so  in  Scott  v.  Shufeldt,  5  Paige,  48, 8  L.  ed. 
620,  a  woman's  fraud]  and  perjury  Jn  charging  a 
white  man  with  the  paternity  of  her  bastardCchUd 
which  has  ttien  been  bom  and  which  she  knows 
from  its  color  if  for  no  other  reason  to  be  the  child 
of  a  negro  is  ground  for  annulling  a  marriage 
which  the  white  man  enters  into  to  avoid  the  bas- 

18  L.  R.  A. 


tardy  proeecution,  although  he  may  have  had  some 
reason  to  suspect  that  the  chUd  was  his  owd. 

On  the  other  hand,  the  fact  that  a  woman  at  the 
time  of  marriage  was  the  mother  of  an  illegitimate 
child,  and  that  she  falsely  alleged  that  she  was  a 
widow  and  that  the  child  was  that  of  a  former  hus- 
band, is  not  a  ground  for  divorce.  Farr  v.  Farr, 
2  McArth.  86. 

And  the  concealment  by  a  woman  of  the  fact 
that  she  had  been  the  mother  of  an  Illegitimate 
child  some  years  before  is  not  grouod  for  annul- 
ling the  marriage.  Smith  v.  Smith,  8  Or.  100.  But 
see,  as  to  statutes  concerning  unchastlty,  infra. 

3.    UnchcuitUu. 

The  prior  uncfaastity  of  a  woman,  concealed  from 
her  husband,  does  not  constitute  such  a  fraud  on 
him  as  to  avoid  the  marriage.  Allen's  App.  99  Pa. 
196. 

In  Leavltt  v.  Leavltt,  13  Mich.  452,  the  same  decis- 
ion is  made  although  m  that  case  the  busband  had 
lived  with  the  wife  for  many  years  and  they  had 
reared  a  large  family  of  children  before  he  discov- 
ered the  alleged  fact  of  her  antenuptial  unchastlty. 

The  same  rule  is  declared  in  the  English  cases. 
Beeves  v.  Beeves,  2  Pbillim.  126.  1  Eng.  Eccl.  ICep. 
208 ;  Perrin  v.  Perrin,  1  Add.  Eccl.  Rep.  1,  2  Eng. 
Eccl.  Bep.  11;  Best  v.  Best,  1  Add.  Eccl.  Bep.  411. 2 
Eng.  Eccl.  Bep.  158;  Graves  v.  Graves,  8  Curt.  Eccl. 
Bep.  23^  7  Eng.  Eccl.  Bep.  425. 

Even  where  the  statute  provides  for  the  nullity 
of  a  marriage  "obtained  by  force  or  fraud,''  the 
concealment  of  antenuptial  unchasity  Is  not  a 
ground  of  nullity.  Varney  v.  Vamey,  52  Wis.  130» 
38  Am.  Rep.  726. 

In'a  case  where  a  wife  had  before  marriage  been 
guilty  of  incest  with  her  uncle,  and  her  husband 
entered  into  the  marriage  supposing  her  to  be 
chaste,  the  court  said:  **lf  this  application  rested 
solely  upon  the  ground  of  fraud  practiced  prior  to 
the  marriage  the  unusual  circumstances  would 
naturally  incline  a  court  to  add  another  exception 
to  the  general  rule."  But  as  adultery  after  mar- 
riage was  another  ground  of  relief  the  court  did 
not  rest  its  decision  upon  the  prior  incest  aloue. 
Steel  v.  Steel,  104  N.  C.  631. 

But  in  Virginia  and  West  Virginia  prior  prosti- 
tution of  the  wife  unknown  to  the  husband  at  the 
time  of  the  marriage  is  ground  of  divorce,  and  in 
Maryland  any  prior  fornication  by  the  wife  is  suf- 
ficient ground  therefor,  while  in  West  Virginia  the 
notoriously  licentious  character  of  the  husband 
not  known  to  the  wife  at  the  time  of  the  marriage 
is  ground  for  divorce  In  her  favor.  B.  A.  R. 
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that  she  made  the  false  and  fraudulent  rep- 
resentations charged,  and  denies  that  she 
was  physically  incompetent  to  marry  the 
plaintiff;  admits  that  she  was  pregnant  by 
the  plaintiff  at  and  before  the  marriage,  an(i 
denies  that  she  was  so  by  any  other  man, 
and  alleges  that  before  the  marriage  she  fully 
informed  the  plaintiff  of  her  true  condition. 

The  court  found  as  follows:  "(1)  That 
on  the  15th  day  of  September.  1889,  at  the 
city  and  county  of  San  Francisco,  state  of 
('alifornia,  plaintiff  and  defendant  inter- 
married. (2)  That  on  or  about  the  20th  day 
of  April,  1889,  plaintiff  and  defendant  ha<l 
voluntary  sexual  intercourse  with  each  other, 
and  that  on  or  about  the  I4th  day  of  August, 
1889,  and  at  divers  other  times  in  said  month 
before  the  date  of  said  marriage,  defendant 
and  defendant's  then  attorney,  James  Herr- 
mann, represented  to  plaintiff  that  defendant 
was  pregnant  and*  with  child  by  plaintiff, 
and  that  she  was  chaste  and  virtuous  as  to 
all  other  men,  and  that  she  was  physically 
competent  to  marry  plaintiff.  (8)  That 
plaintiff,  to  satisfy  himself  of  the  truth  or 
falsity  of  these  representjitions.  did.  before 
his  said  marriage  with  said  defendant,  act 
as  a  careful  and  prudent  man  should  act,  and 
in  all  respects  used  due  and  proper  care. 
(4)  That  at  and  after  the  making  of  said 
representations,  and  at  and  after  the  marriage 
of  said  plaintiff  and  defendant,  defendant 
concealed  from  plaintiff  her  true  condition. 
That  defendant,  at  and  prior  to  the  making 
of  said  representations,  and  at  the  time  of 
her  marriage  with  s:iid  plaintiff,  was  preg- 
nant, not  by  plaintiff,  but  by  a  man  other 
than  plaintiff.  (5)  That  plaintiff,  at  and 
after  the  time  of  his  marriage  with  defend- 
ant, believed  in  and  relied  upon  the  said 
representations,  and  in  consequence  of  said 
representations  and  belief  plaintiff  was  de- 
ceived into  and  induced  to  consent  to  said 
marriage ;  and  if  said  representations  had  not 
b<^en  made,  and  said  concealment  of  her  true 
condition  practiced  by  defendant  upon  plain- 
tiff, plaintiff  would  nOt  have  intermarried 
with  defendant.  That  the  said  represc>nta- 
tions,  and  each  and  all  of  them,  were  untrue 
and  false  and  fraudulent,  and  at  the  time 
said  representations  were  made  by  defendant 
to  plaintiff  defendant  well  knew  that  they 
were  untrue,  false,  and  fraudulent.  (6) 
That  def(>ndant,  by  reason  of  the  fact  that 
she  was  pregnant  by  a  man  other  than  plain- 
tiff, was  at  the  time  she  married  plaintiff 
physically  incompetent  to  marry  him,  and 
that  her  concealment  from  plaintiff  of  her 
true  condition  was  a  fraud  upon  plaintiff. 
(7)  That  plaintiff  did  not  discover  the  fraud 
which  had  been  practiced  upon  him  by  de- 
fendant until  on  or  about  the  28th  day  of 
October,  1889,  and  that  immediately  upon 
such  discovery  he  ceased  to  cohabit  with 
defendant,  has  never  since  cohabited  with 
her,  and  acted  promptly  and  with  the  high- 
est good  faith  to  procure  an  annul  Iment  of 
his  marriage. " 

It  is  claimed  by  appellant  that  the  evidence 
is  insufficient  to  justify  the  findings  of  fact 
in  several  material  particulars,  ana  also  that 
the  findings  do  not  warrant  the  judgment. 
The  only  evidence  of  sexual  intercourse  be- 

18L.R.A. 


I  tween  the  parties  before  their  marriage  is 
the  testimony  of  the  plaintiff,  which  is  nor 
fully  nor  quite  fairly  represented  by  the 
findings,  either  as  to  the  first  time  nor  the 
number  of  times  it  occurred,  or  as  to  the 
period  during  which  it  continued,  since  these 
circumstances  were  material,  as  we  shall 
see,  as  bearing  upon  plaintiff's  antenuptial 
knowledge  of  defendant's  character  for  chas- 
tity. The  plaintiff  testified  that  in  March, 
1889,  he  was  a  widower,  forty  years  of  age, 
residing  in  Oakland,  Alameda  county,  with 
his  family  of  five  children. — a  son  aged 
fourteen  years,  a  daughter  aged  eleven  years, 
and  three  younger  childi-en.  That  the  de- 
fendant then  resided  with  her  parents  in 
San  Francisco,  and  (as  appears  by  other  tes- 
timony) was  only  seventeen  years  of  age. 
That  for  some  time  plaintiff  liad  been  ac- 
quainted with  her  parents,  but  had  not  known 
the  defendant  until  she  came  to  his  house  in 
Oakland,  to  visit  his  children,  in  March, 
1889.  He  did  not  meet  her  again  until  the 
18th  or  19th  day  of  April  following,  when 
she  again  visited  his  children,  and  remained 
at  his  house  all  night.  After  playing  cards 
with  her  and  his  children  until  about  nine 
o'clock  that  evening,  he  directed  her  and  his 
children  to  retire  to  bed.  which  they  did, 
she  going  to  a  bedroom  with  some  of  the 
children,  and  he  remaining  in  the  sitting 
room  on  a  sofa,  where  he  fell  asleep.  About 
an  hour  after  defendant  had  gone  to  her  bed- 
room, she  returned  to  the  room  where  he  was 


sleeping  on  the  sofa,  and  awoke  him  W 
tickling  his  nose  with  a  feather  duster.  He 
then  told  her  ''that  was  dangerous  business, 
and  that  she  had  better  go  to  bed.  and  have 
nothing  to  do  with  it."  She  persisted,  how- 
ever, "fooling  around 'him  and  playing," 
and  the  result  was  that  both  went  to  his  bed- 
room, and  there,  for  the  first  time,  had  sex- 
ual intercourse,  which  was  repeated  the  next 
day  about  11  o'clock  A.  M.  Thereafter  she 
visited  at  his  house  about  once  a  week,  stay- 
ing all  night,  and  going  to  his  bed.  Ae 
does  not  remember  how  often  these  visits 
occurred,  but  thinks  ten  or  twelve  times. 
They  must  have  continued  through  the  month 
of  May  and  a  part  of  June.  He  further  tes- 
tified that  on  the  first  occasion  he  told  her 
he  "^was  afraid  of  the  business.''  and  that 
she  said:  "^You  needn't  be  afraid;  that  is 
all  right;  I  have  got  my  protector,"  (mean- 
ing her  beau.)  As  a  matter  of  precaution, 
however,  he  used  what  he  called  **a  protect- 
or," to  prevent  conception,  which  he  seems 
to  have  had  at  hand  on  the  first  occasion, 
but  which  he  says  was  not  successful  about 
the  third  time  it  was  used,  and  within  the 
month  of  April.  The  use  of  this  instrument 
is  one  of  the  reasons  assigned  b}-  him  for 
doubting  at  the  time  of  the  marriage,  that 
he  was  tne  father  of  the  child. 

On  August  22,  1889,  the  defendant^then 
Miss  Bruhn,  and  still  a  minor— by  her  guard- 
ian, Peter  F.  Bruhn,  her  father,  commenced 
an  action  against  the  plaintiff  herein  to  re- 
cover $50,000  damages  for  seduction,  alleged 
to  have  been  accomplished  on  the  18th  day 
of  March,  1889.  It  appears  that  plaintiff 
herein  had  notice  that  defendant  was  preg- 
nant, and  claimed  that  he  was  the  father  of 
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the  child,  before  the  action   for  seduction 
was  commenced,  but  it  does  not  appear  by 
irhat  means  he  was  notified,  nor  that  any 
demand  had  been  made  upon  him  either  to 
marry  or  pay  damages  before  the  commence- 
ment of  that  action.      Nor  does  it  appear 
that  he  was  ever  requested  by  defendant  or 
her  parents  to  marry  her.     He  testified  that 
he  called  uDon  her  at  her  father's  house  a 
day  or  two  after  the  action  for  seduction  was 
commenced,  and  complained  that  no  effort 
had  been  made  to  settle  the  matter  quietly 
with  him  before  commencing  the  action,  and 
that  she  then  said  she  had  not  advised  the 
action,  and  that  her  father  had  commenced 
it  without  her  approval.     He  then  told  her 
in  the  presence  of  her  mother  that  if  he  was 
the  father  of  the  child,  he  was  willing  to 
marry  her,  and  ^'that  they  had  no  business 
to  firo  to  law  about  it."     Plaintiff  further 
testified  that  the  defendant  first  told  him  that 
he  and  no  other  man  was  the  father  of  the 
child  at  her  lawyer's  ofl3ce,  on  the  day  they 
got  their  marriage  license,   (September  16,*) 
and  that  her  lawyer — Mr.    Herrmann — then 
made  her  swear  to  it ;  and  that  her  lawyer 
promised  that  if  the  time  of  the  birth  of  the 
child  should  not  correspond  with  plaintiff's 
reckoning,  he     (the    lawyer)     "would    get 
plaintiff  free  without  a  cent.''    It  also  ap- 
pears  that    while   the   seduction   suit    was 
pending  the  plaintiff  therein  and  her  lawyer 
offered  to  settle   and   dismiss  the  suit  for 
$1,300  if  plaintiff  was  not  content  to  marry. 
He  preferred  to  marry,  though,  he  said,,  he 
always  doubted  that  he  was  the  father,  rather 
than  "throw  money  away"    in  payment  of 
alleged  damages.     The  child  was  born  Oc- 
tober 27th,  six  months  and  nine  days  after 
the  first  admitted  act  of  coition,  and   one 
month  and  twelve  days  after  the  marriage, 
and,  in   the  opinion  of  medical   witnesses, 
had  the  appearance  of  a  child  not  prema- 
turely born.      The  circumstances,  with  tlie 
testimony  of  plaintiff  as  to  the  time  of  his 
first  intercourse  with  defendant,  must  be  re- 
garded as  suflScient  to  justify  the  findings 
that  plaintiff  was  not  the  father  of  the  child, 
and  that  defendant's  representations  before 
marriage,  that  she  had  been  virtuous  as  to 
all  other  men  than  plaintiff,  were  willfully 
false.     Yet.  considering  her  age  and  inex- 
perience, she   may   not   have  known  before 
marriage  that  plaintiff  was  not  the  father, 
though  for  good  reason  she  may  have  doubted 
that  he  was.      But  assuming,  as  we  must, 
that  the  finding  that  he  was  not  the  father 
is  true,  she  willfully  asserted  what  she  did 
not  know  to  be  true,  and  what  she  had  good 
reason  to  doubt,  at  least ;  and  to  this  extent 
the  finding  that  "she  well   knew"   that  her 
representation  that  plaintiff  was  the  father 
"was  false  and  fraudulent"  should  be  quali- 
fied.    The  finding  that  plaintiff  and  defend- 
ant had  sexual  intercourse  "on  or  about  the 
20th   day   of   April,    1889,"  should  also  be 
qualified  and  characterized  by  the  circum- 
stances of  the  intercourse,  shown  by  the  tes- 
timony of  the  plaintiff ;  otherwise,  material 
traits  and  features  of  the  character  of  that 
intercourse    are   hidden    from    view.      The 
comparative  ages  and  experience  of  the  par- 
ties, his  relation  to  her  as  a  visitor  of  his 
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children  at  his  house,  the  conduct  of  both 
parties  on  the  first  occasion,  the  frequency  of 
the  intercourse,  the  length  of  time  it  con- 
tinued, and  the  absence  of  any  pretense  of 
virtue  on  her  part  while  it  continued,  are 
material,  as  tending  to  show  her  then  ap- 
parent character  for  virtue,  the  extent  to 
which  he  was  p(irtieeps  enminis  in  her  in- 
continence, and  that  he  had  not  sufiicient 
reason  to  be  deceived  by  her  false  representa- 
tions made  to  him  for  the  first  time  on  the 
dav  he  procured  the  marriage  license. 

6ut,  accepting  the  findings  as  they  appear 
in  the  record,  I  think  they  do  not 'warrant 
the  judgment  on  the  ground  of  fraud.  The 
Civil  Code,  g  82,  provides  that  a  marriage 
may  be  annulled  on  the  ground  "that  the 
consent  of  either  party  was  obtained  by 
fraud."  The  only  case  in  this  state  in  which 
a  marriage  has  been  annulled  on  this  e:round 
is  that  of  Riker  v.  Baker,  13  Cal.  SS.  In 
that  case  the  defendant  (wife)  was  pregnant 
by  a  stranger  at  the  time  of  marriage,  but 
the  husband  had  no  sexual  intercourse  with 
her,  or  any  other  reason  to  suspect  her  chas- 
tity, before  marriage,  and  did  not  know  or 
suspect,  that  she  was  pregnant  at  the  time  of 
marriage;  whereas,  in  this  case,  the  plain- 
tiff participated  in  the  incontinence  of  his 
wife  before  marriage,  and  also  knew  her  to 
be  pregnant  at  the  time  of  marriage,  and 
even  then  doubted,  as  well  he  miirht,  that  he 
was  the  father.  Our  Civil  Code  does  not 
define  the  kind  or  degree  of  fraud  required 
to  annul  a  marriage,  but  no  one  will  contend 
that  every  kind  and  degree  of  fraud  which 
would  be  sufiicient  to  annul  an  ordinary 
contract  would  also  be  suflficient  to  annul  a 
marriage  contract,  con.sent  to  which  had  been 
induced  by  it.  Under  these  circumstances, 
it  is  proper  to  consult  the  decisions  of  the 
highest  courts  of  other  states  construing 
similar  statutes.  Bishop,  Mur.  &  Div. 
g  496.  Statutes  of  other  states  similar  to 
sections  5&  and  82  of  our  Civil  Code,  au- 
thorizing the  nullification  of  marriage  on 
the  ground  of  fraud  simply,  without  defin- 
ing the  kind  or  degree  of  the  fraud,  have 
been  uniformly  construed  as  being  merely 
jurisdictional,  and  to  mean  that  kind  of 
fraud  defined  by  the  unwritten  law  appli- 
cable to  marriage  contracts,  (Bishop,  Mar.  & 
Div.  ^^  475  and  478:  Foss  v.  Foxs,  12  Allen, 
26 ;  Scrog(firu  v.  ScTOfjgitis^  14  N.  C.  535 :) 
and  under  such  statutes  it  has  been  held  al- 
mos't  uniformly  that  where  a  man  marries  a 
woman  whom  he  has  debauched  before  mar- 
riage, and  whom  he  knew  to  be  pregnant 
with  child  at  the  time  of  marriage,  the  mar- 
riage will  not  be  annulled  on  the  ground 
that  he  was  deceived  by  the  false  assurances 
of  the  wife  before  marriage  that  he  was  the 
father  of  the  child,  and  that  she  had  been 
chaste  with  all  other  men.  Having  ex- 
perienced and  participated  in  her  incon- 
tinence before  marriage,  he  is  thereby  suffi- 
ciently apprised  of  her  want  of  chastity  to 
deprive  him  of  the  right  to  complain  that 
he  was  deceived  by  her  false  assurances  that 
he  wtis  the  only  participant  in  her  illicit  in- 
tercourse. ReynoUh  v.  Reynolds,  3  Allen. 
609:  FoHS  v.  Foss.  12  Allen,  26;  Ch'e?mr  v. 
Crehore,    97    Mass.    330,    93   Am.    Dec.    98; 
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Scroggins  v.  Srrogf/tns,  14  N.  0.  535 :  Ixmg  v. 
LoTig,  77  N.  C.  805 ;  Carris  v.  6'«m>,  24  N. 
J.  Eq.  517 :  Seilheimer  v.  SdUieiiner,  40  N. 
J.  Eq.  412;  Varney  v.  Vamey,  52  Wis.  120. 
88  Am.  Rep.  726 ;  Bishop,  Mar.  &  Div.  §  483 
^<  seq. 

The  only  authority  for  any  exception  to 
the  rule,  as  above  stated,  which  I  have  been 
able  to  find,  is  to  be  found  in  the  extreme 
cases  of  Barden  v.  Barden,  14  N.  C.  548. 
and  Scott  v.  Shufeldt,  5  Paifi:e,  48,  3  L.  ed. 
620,  in  each  of  which  the  parties  were  white, 
and  the  child  begotten  before  marriage  was 
a  mulatto.  Each  of  these  cases  was  decided 
upon  the  facts  stated  in  the  complaint,  and 
upon  a  demurrer.  In  the  first,  Rufiln,  J., 
who  delivered  the  opinion  of  the  court,  ex- 
pressly characteria^d  his  concurrence  in  it 
as  "a  concession  to  the  deep-rooted  and  vir- 
tuous prejudices  of  the  community  upon  the 
subject."  Another  distin^ifuishing  attribute 
upon  whiciL  the  exception  is  said  to  have 
been  grounded  is  that  "the  blood  of  the 
woman,  as  physiologists  tell  us,  has  been 
tainted  by  mingling  with  that  of  the  first 
(mulatto)  chila,  and  she  is  incapable  of 
bearing  children  that  will  not  show  the 
mixture  of  African  biood."  See  dissenting 
opinion  of  Rodman.  e7.,  in  Long  v.  Long,  77 
N.  C.  304.  In  each  of  those  cases  the  mu- 
latto child  had  been  born  before  the  mar- 
riage, but  the  putative  father,  in  one  case, 
had  not  seen  it,  and  in  the  other  had  not  dis- 
covered that  it  was  a  mulatto,  until  after 
marriage.  In  the  New  York  case  {Scott  v. 
Shufeldt)  the  court  said  :  "If  the  child  had 
not  been  born  at  the  time  of  the  marriage, 
the  complainant  would  have  had  some  diffi- 
culty in  showing  that  he  had  been  inten- 
tionally deceived  and  defrauded  by  the 
defendant,  as  she  might  possibly  have  sup- 
posed the  child  to  be  his,  although  she  had 
also  had  connection  with  a  negro  about  the 
same  time."  Possibly  other  extremely  hard 
cases  may  occur  sufficiently  distinguishable 
from  the  cases  above  cited  to  justify  ad- 
ditional exceptions  to  the  rule,  but  such 
cases  need  not  be  anticipated,  since  this  case 
certainly  is  not  one  of  them. 

So  far  as  plaintiff's  alleged  grievance  is 
founded  upon  fraud,  the  substance  of  it  is, 
according  to  his  own  testimony,  that  at  the 
mature  age  of  forty  years,  after  a  matri- 
monial experience  during  which  five  child- 
ren were  bom  to  him  he  was  seduced  by  a 
girl  aged  seventeen  years, — the  daughter  of 
a  neighbor, — while  visiting  his  children  at 
his  own  house,  and  therefore  virtually  under 
his  protection,  and  whom,  indeed,  he  says, 
he  endeavored  to  protect  from  the  natural 
consequence  of  her  indiscretion,  so  far  as  he 
could,  in  his  then  helpless  condition,  by  the 
use  of  "a  protector,"  which  it  seems  he  had 
prudently  provided  for  such  an  occasion. 
Nevertheless  she   afterwards   claimed    that 
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such  natural  consequence  had  not  been 
averted,  and  brought  suit  against  him  for 
seduction,  falsely  charging  that  he  was  the 
father  of  her  unborn  child,  and  praying 
judgment  for  damages.  That,  rather  than 
"give  money  away^  in  settlement  of  that 
suit,  he  elected  to  marry  her  on  her  assurance 
that  he  was  the  father,  and  the  further  as- 
surance of  her  attorney  that  if  the  time  of 
the  birth  of  the  child  should  not  correspond 
with  plaintiff's  reckoning,  the  attorney 
would  get  him  free  "without  a  cent;** 
though  at  the  time  of  the  marriage  he  doubt- 
ed that  he  was  the  father  of  the  child,  and 
although  by  postponing  the  nuptials  two 
months  he  might  have  verified '  his  reckon- 
ing. The  whole  substance  of  the  fraud 
proved  consisted  of  her  false  representations 
that  she  had  been  chaste  with  all  other  men 
than  plaintiff,  which,  under  the  circum- 
stances of  this  case,  partly  on  grounds  of 
public  policy,  has  been  deemed  insufficient 
m  degree  to  warrant  the  annul Iment  of  a 
marriage.  The  reasons  for  the  rule  are  fully 
set  forth  in  the  case  above  cited. 

The  finding  that  defendant  was  phvsically 
incompetent  to  marry  the  plaintifif  is  not 
justified  by  the  evidence,  as  there  is  no  evi- 
dence tending:  to  prove  ^at  she  was  diseased 
or  defective  in  phvsical  organization.  This 
ground  for  annul  Iment  of  marriage,  as  ex- 
pressed in  sections  58  and  82  of  the  Civil 
Code,  is  entirely  distinct  from  that  of  fraud. 
It  consists  solely  of  such  physical  defect  or 
incurable  disease  existing  at  the  time  of 
marriage  as  will  prevent  sexual  coition. 
Bishop,  Mar.  &  Div.  §§  757,  766,  768.  The 
case  of  Baker  v.  Bakery  13  Cal.  88,  has  no 
bearing  whatever  upon  the  question  of  phys- 
ical incapacity  as  a  cause  for  the  annul  1- 
ment  of  a  marriage.  That  was  an  action  for 
a  divorce  on  the  sole  ground  of  fraud,  and 
the  judgment  of  tlie  appellate  court  was 
placed  upon  that  ground  alone,  in  accord- 
ance with  the  fifth  subdivision  of  section  4 
of  the  Act  of  March  25,  1851,  (Wood's  Dig. 
fist  ed.]  p.  491,)  which  section  also  made 
"natural  impotence,  existing  at  the  time 
of  marriage,"  a  cause  of  divorce;  but  there 
was  no  pretense  of  such  impotence  in  that 
case ;  nor  was  there  any  statute  in  this  stiite. 
prior  to  the  decision  in  that  case,  providing 
for  the  annullment  of  a  marriage  on  the 
ground  of  physical  incapacity.  The  case  of 
Baker  v.  Baker  was  considered  in  Carrin  v. 
Carris,  24  N.  J.  E(^.  522,  and  construed  as 
being  consistent  with  the  decision  in  the 
latter  case.  I  think  the  judgment  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur :    HayneSt  C. ;  Belcher,  C. 

Per  Cariam; 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  and  order  arc  reverited. 


1892. 


Qrebk  v.  Grant. 
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The  issue  of  a  woman  has  not  a  vested 
interest  in  the  real  estate  devised  in 
trust  during  her  life  to  apply  the  income  to 
her  use  and  upon  her  death  to  convey  to  her  is- 
sue if  she  leaves  any  survivingr  in  such  shares  as 
she  shall  appoint,  otherwise  to  them  in  equal 
shares  per  stirpes  and  if  she  leaves  none  then  to 
other  persons,  which  will  make  such  issue  neces- 
sary parties  to  a  suit  against  the  trustees  as  the 
latter  take  the  title  in  fee. 

(October  31,  1802.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Cook  County  dismissing 
their  bill  filed  to  review  and  set  aside  a  decree 
directing  the  sale  of  certain  real  estate.  Af- 
Jtrtned. 

The  facts  sufficiently  appear  in  the  opinioD. 

Messrs,  Walker  ft  £ddy»  for  appellants: 

Appellants'  bill  is  an  original  bill  in  the  nat- 
ure of  a  review,  impeaching  a  decree  for  want 
of  necessary  parties. 

Story,  Eq.  PI.  §  426. 

Where  an  improper  decree  has  been  made 
against  an  infant,  although  the  same  were  not 
gained  by  fraud  or  collusion,  or  surprise,  it 
ought  to  be  impeached  by  original  bill;  and 
the  infant  aggrieved  by  it  need  not  stay  till  be 
is  of  age,  but  he  may  apply  to  reverse  it  as 
soon  as  he  thinks  fit. 

Storv,  Eq.  PI.  t^  427;  Oaytes  v.  Franklin 
Sat.  Bank,  85  111.  266;  QHswold  v.  Hicks,  132 
111.  494;  Laifd  V.  Malme,  23  111.  42,  74  Am. 
Dec.  179. 

It  is  not  opposed  to  any  rule  of  law  to  create 
a  life  estate,  with  power  to  sell  and  convey, 
and  limit  a  remainder  after  its  termination. 

Hamlin  v.  United  States  Exp.  Co.  107  111. 
443;  Rountree  v.  Talbot,  89  111.  249;  Brmmfield 
V.  Wilson,  78  Ul.  467:  Pe&na  v.  Darst,  101  III. 
609;  Bland  v.  Bland,  108  111.  11;  Henderson  v. 
BCackhum,  104  111.  227,  44  Am.  Rep.  780;  Ber- 
gan  v.  Cahill,  55  111.  160;  Friedman  v.  Steiner, 
107  n.  125;  Smith  v.  BeU,  31  U.  8.  6  Pet.  68, 
8  L.  ed.  322:  Burleigh  v.  Clough,  52  N.  H.  267, 
18  Am.  Rep.  23;  Morford  v.  IHeffen backer,  54 
Mich.  593;  Patrick  v.  Morehead,  85  N.  C.  62, 
39  Am.  Rep.  684;  Smyth  v.  Taylor,  21  111.  296; 
WiUi%  V.  Watson,  5  111.  64;  Caruthers  v!  Mc- 
JS'eiU,  97  III.  256;  Johnson  v.  Johnson,  98  111. 
604;  Jones  v.  Bramblet,  2  111.  276;  Heuser  v. 
Harris,  42  111.  426;  People  v.  Jennings,  44  111. 
488;  Holliday  v.  Dixon,  27  111.  33;  Pool  v. 
Bl^kie,  53  111.  495;  Markillie  v.  Bagland,  77 
III.  98:  Nicoll  v.  Scott,  99  111.  531. 

The  interest  of  the  trustees  of  the' Robinson 
estate  in  the  piece  of  realty  known  as  section 
21  was  an  estate  for  the  life  of  Mrs.  Green. 

3  Redf.  Wills,  617. 


The  trustee  takes  exactly  that  quantity  of 
interest  that  the  purposes  of  the  trust  require. 

2  Jarman,  Wills,  306;  Ward  v.  Amory,  1 
Curt.  C.  C.  419;  Coulter  v.  Robertson,  24  Miss. 
278,  57  Am,  Dec.  168;  Norton  v.  Norton,  2 
Sandf.  296. 

The  legal  estate  in  the  trustee  shall  not  be 
carried  uirther  than  is  required  for  the  com- 
plete execution  of  the  trust. 

Lewin,  Tr.  6th  Ene.  ed.  189;  Young  v.  Brad- 
ley, 101  U.  S.  782.  26  L.  ed.  1044;  N<nion  v. 
Norton,  supra;  Williman  v.  Holmes,  4  Rich. 
Eq.  475;  Smith  v.  Metcalf,  1  Head,  64;  Ellis  v. 
Fisiher,  3  Sneed,  231,  65  Am.  Dec.  52;  Farrow 
V.  Farrow,  12  8.  C.  168;  Adams  v.  Adams,  6 
Q.  B.  860;  Cook  v.  Blake,  1  Exch.  220. 

Though  a  fee  simple  be  given  in  appropriate 
terms  to  trustees,  and  though  appointees  or 
heirs  are  to  take  interests  only  upon  the  hap- 
pening of  a  contingency,  still,  when  that  con- 
tingency happens,  if  the  trust  has  then  been 
fully  performed,  the  appointees  or  heirs,  as 
the  case  may  be,  will  at  once  take  a  legal  es- 
tate of  the  extent  given  by  the  will  as  pur- 
chasers. 

Ward  V.  Amory,  supra;  Pearcey.  Savage,  45 
Me.  90;  Doey.  Harris,  2  Dowl.  &  R.  36;  Good- 
title  V.  Whitby,  1  Burr.  228;  Edwards  v.  Sy- 
mons,  ^ToMut,  212;  Acklandv.  Lutley,  1  Perry 
&  D.  639, 9  Ad.  &  EI.  879;  Tucker  v.  Johnson,  16 
Sim.  341;  Plenty  v.  West,  6  C.  B.  201;  Doe  v. 
Cafe,  7  Exch.  675;  Baker  v.  White,  L.  R.  20 
Eo.  176;  2  Jarman,  Wills,  292. 

If  there  be  a  devise  to  trustees  and  heirs  dur- 
ing the  minority  of  a  beneficial  devisee,  and 
then  to  him,  or  upon  trust  to  convey  to  him, 
it  conveys  a  vested  remainder  in  fee,  and  takes 
effect  in  possession  when  the  devisee  attains 
twenty-one. 

4  Kent,  Com.  205. 

The  sixth  clause  of  the  will,  which  gave  to 
the  trustees  * 'power  to  lease  any  of  the  real  es- 
tate, etc.,  and  likewise  power  to  sell  and  con- 
vey any  of  such  real  estate,"  did  not  so  enlarge 
the  estate  of  the  trustees  as  to  make  it  an  estate 
in  fee,  but  simply  conferred  upon  the  trustees 
certain  powers  of  disposition  which  may  be 
executed  without  any  legal  title. 

Burke  V.  Valentine,  52  Barb.  412;  Reeoe  v. 
Aity-Gen.  2  Alk.  223;  Hilton  v.  Kenworthy,  3 
E&st,  553;  Bateman  v.  Bate  man,  1  Atk.  421; 
Fowle  V.  Green,  1  Ch.  Cas.  262;  Lancaster  v. 
Thornton,  2  Burr.  1027;  Yates  v.  Compton,  2 
P.  Wms.  808;  Fay  v.  Fay,  1  Cush.  94;  Shelton 
V.  Homer,  5  Met.  462;  Bank  of  United  States  v. 
Beverly,  35  U.  S.  10  Pet,  532,  9  L.  ed.  522,  42 
U.  8.  1  How.  134,  11  L.  ed.  75;  Deering  v. 
Adams,  87  Me.  284;  Jackson  v.  Schauber,  7 
Cow.  187;  Schauber  v.  Jackson,  2  Wend.  12; 
Burr  V.  Sim,  1  Whart.  266,  29  Am.  Dec.  48; 
Guyer  v.  Maynard,  6  Gill  &  J.  420;  Ddbney  v. 
Manning,  8  Ohio,  321,  17  Am.  Dec.  597;  Jame- 
son V.  SmiVi,  4  Bibb,  307;  Hope  v.  Johnson,  2 
Yerg.  123;  Bradshaw-y.  Ellis,  22  N.  C.  20;  1 
I  Perry,  Tr.  §  308;  Mandlebaum  v.  McDmieU, 


Note.— The  above  decision  is  notiopable  for  the 
distinction  therein  made  between  it  and  other 
cases  tn  which  the  estate  of  a  cestui  que  trust  is 
held  to  be  vested  before  the  termination  of  a  life 
estate  durlnir  the  continuance  of  which  the  trust 
is  to  continue. 

18  L.  R.  A. 


For  notes  on  vested  and  contingent  remainders, 
see  Hills  v.  Barnard  (Mass.)  9  L.  R.  A.  211 :  Pen- 
DiDfiTton  V.  Penningrton  (Md.)  8  L.  R.  A.  816;  Bunt- 
ing v.  Speaks  (Kan.)  3  L.  R.  A.  600;  Culbreth  v. 
Smith  (Md.)  1  L.  R.  A.  688;  Myers  v.  Adler  (D.  C.) 
1L.R.  A.  482. 
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29  Mich.  78,  18  Am.  Rep.  61;  Santa  Clara  Fe- 
male Academy  V.  Sullivan,  116  111.  390,  56  Am. 
Rep.  776;  Walker  v.  Friichard,  121  111.  221. 

Immediately  upon  the  death  of  Mrs.  Green, 
hoth  the  legal  and  equitable  title  to  the  estate 
will  vest  instantly  in  her  children,  regardless 
of  whether  or  not  the  trustees  execute  any 
deed  or  conveyance.  No  act  on  their  part 
will  be  necessary. 

Parker  v.  Converse,  6  Gray,  886;  Oreentoood 
V.  Coleman,  84  Ala.  150;  Churchill  v.  Corker, 
25  Ga.  479;  Stokes^  App.  80  Pa.  887;  Dodeon  v. 
Ball,  60  Pa.  492,  100  Am.  Dec.  586;  Wells  v. 
MeCall,  64  Pa.  207;  YarnalTsApp.  70  Pa.  835: 
MegargecY,  NagUe,  64  Pa.  216;  Belote  v.  White, 
2  Head,  703;  Simonds  v.  Simonds,  112  Mass. 
157,  121  Mass.  191;  Provost  v.  Provost,  70  N. 
y.  141;  Stevenson  v.  Lesley,  70  N.  Y.  512;  Far- 
row V.  Farrow,  12  S.  C.  168;  Lynch  v.  Swayne, 
83  111.  886;  Meaofiam  v.  Steele,  93  111.  185;  West 
V.  Fitz,  109  lU.  425. 

Appellant's  interest  is  a  vested  remainder. 

1  Jarman,  Wills,  799;  2  Washb.  Real  Prop. 
545,  550;  Mc Arthur  v.  Seotl,  118  U.  S.  878,  28 
L.  ed.  1026;  Scofield  v.  Olcott,  120  Rl.  862; 
Crisjield  v.  Ston\  86  Md.  129, 11  Am.  Rep.  480; 
Criley  v.  Chamberlain,  30  Pa.  161;  Burleigh 
V.  Clough,  52  N.  H.  267,  18  Am.  Rep.  28; 
Maniee  v.  Manice,  48  N.  Y.  808;  Cooper  v. 
Hepburn,  15  Gratt.  551;  Davidson  v.  Koehler, 
76  Ind.  898;  Ellumd  v.  Plummer,  78  N.  C. 
892;  flo^cr«  v.  /2o»'er«,  11  R.  I.  88;  i2o«f  v. 
iTowy,  50  Mich.  895. 

The  "present  capacity  of  taking  eflPect  in 
possession  on  the  termination  of  the  life  inter- 
est, is  the  prime  badge  of  a  vested  remainder. 
Appellants  have  a  present  capacity  of  taking 
the  remainder  in  possession  on  the  termination 
of  Mrs.  Green's  life  interest  at  her  death;  that 
event  must  happen,  and  it  not  only  may  but 
probably  will  happen  before  the  death  of  either 
complainant. 

1  Preston,  Estates.  70;  2  Washb.  Real  Prop. 
542,  547;  4  Kent,  Com.  202;  Feame,  Contin- 
gent Remainders,  2;  Mc  Arthur  v.  Scott,  113  U. 
S.  840,  28  L.  ed.  1015;  Doe  v.  Considine,  78  U. 
S.  6  Wall.  458,  18  L.  ed.  869;  C/iew's  App,  87 
Pa.  28;  Hill  v.  Bacon,  106  Mass.  578;  Gourley 
V.  Woodbury,  42  Vt.  895;  Blanchard  v.  Blan- 
chard,  1  Allen,  227;  Daniel  v.  Whartenby,  84 
U.  8.  17  Wall.  689.  21  L.  ed.  661;  I^hjidorf 
V.  Cope,  122  111.  317;  NicoU  v.  Scott,  99  III.  531; 
Scofield  V.  Olcott,  supra;  Railsback  v.  Lov^oy, 
116  111.  442;  Smith  v.  West,  103  111.  337;  Santa 
Clara  Female  Academy  v.  SuUivan,  116  111.  375, 
56  Am.  Rep.  776. 

No  degree  of  uncertainty  as  to  the  remainder- 
man's ever  enjoying  the  estate  which  is  limited 
to  him  by  way  of  remainder  will  render  such 
remainder  a  contingent  one,  provided  he  has 
by  such  limitation  a  present  absolute  right  to 
have  the  estate  the  instant  the  prior  estate  shall 
determine. 

3  Washb.  Real  Prop.  547;  Cropley  v.  Cooper, 
86  U.  S.  19  Wall.  176.  22  L.  ed.  113;  Bf^ioen 
v.  Chase,  94  U.  S.  812.  24  L.  ed.  184;  Lehn- 
dorf'^.Cope,  Mc  Arthur  v.  Scott,  and  Blanchurd 
V.  Blanchard,  supra;  Smither  v.  Willock,  9 
Vcs.  Jr.  288;  Doe  v.  Nowell,  1  Maule  &  8.  327; 
Bentley  v.  Long,  1  Strobh.  Eq.  43, 47  Am.  Dec. 
523;  Phillips  V.  Phillips,  19  Ga.  261,  65  Am. 
Dt'C.  591;  Johnson  v.  Valentine,  4  8andf.  36; 
Ytaton  v.  Boberts,  28  N.  H.  465;  Ross  v.  Drake, 

18  L.  R.  A. 


37  Pa.  878;  Abbott  v.  Bradstreet,  8  Alien,  589; 
2  Washb.  Real  Prop.  551;  Rood  v.  H^tey,  50 
Mich.  895;  Porter  v.  Porter,  50  Mich.  466. 

A  remainder  limited  after  a  life  estate  to 
children  or  issue  of  either  the  life  tenant  or 
any  other  party,  vests  in  the  children  or  issue 
as  rapidly  as  they  come  in  being. 

Doe  V.  Prigg,  8  Bam.  &  C.  231:  Doe  v.  Pro- 
vost, 4  Johns.  61,  4  Am.  Dec.  249;  Ballard  v. 
Ballard,  18  Pick.  41;  Viner  v.  Francis,  2  Cox, 
Ch.  190,  and  notes,  2  Bro.  Ch.  658;  Stcinton  v. 
Legare,  2  McCord,  Ch.  440;  Myers  v.  Myers, 
Id.  257:  Jenkins  v.  Freyer,  4  Paige,47,  3  L.  ed. 
886;  2  Jarman,  Wills,  75;  Dingley  v.  Dingley^ 
5  Mass.  585;  Wight  v.  Shaw,  5  Cush.  56;  Park- 
er V.  Converse,  5  Gray,  388;  Teaton  v.  Roberts, 
supra;  Carroll  v.  Hancock,  48  N.  C.  471;  Don 
V.  Considine,  73  U.  8.  6  Wall.  475,  18  L.  ed. 
874;  2  Washb.  Real  Prop.  552;  Coursey  v. 
Davis,  46  Pa.  25,  84  Am.  Dec.  519;  Walker  v. 
Johnston,  70  N.  C.  576. 

The  power  of  appointment  does  not  a£Fect 
the  vesting  of  the  estate. 

Fearne,  Contingent  Remainders.  226:  ^ 
Cruise,  Dig.  121;  4  Cruise.  Dig.  146;  2  Washb. 
Real  Prop.  542,  578;  Bowen  v.  Cfiase,  94  U.  8. 
812.  24  L.  ed.  184;  Rogers  v.  Rogers,  11 R.  I.  38; 
Railsback  v.  Lovejoy,  116  111.  442;  4  Kent,  Com. 
p.  205;  Breit  v.  Teaton,  101  111.  242;  Smith  v. 
West,  103  111.  882;  Sa7ita  Clara  Female  Academy 
V.  SuUivan,  116  111.  375. 56  Am.  Rep.  776;  Mc- 
Arthur  v.  ScMt,  113  U.  8.  840,  28  L.  ed.  1015. 

Appellants  were  necessary  parties  to  the 
Peters  suit. 

Story,  Eq.  PI.  §  76flr,"  Spear  v.  CampbeU,  5 
Rl.  424;  Scott  v.  Bennett,  6  111.  646;  Alexander 
V.  Hoffman,  70  III.  114;  Montqomeryv.  Brown, 
7  111.  581;  HoiceUY.  Foster,  122111.  278:  Smith 
V.  Rotan,  44  111.  506;  Lynch  v.  Rotan,  89  III. 
14;  Mitf.  Eq.  PI.  (Jeremy)  4th  ed.  16:  Calvert. 
Parties  to  Suits  in  Eq.  p.  3,  chap.  1,  §  1 ;  Palk 
V.  Clinton,  12  Ves.  Jr.  58;  Cockburn  v.  Thomp- 
son, 16  Ves.  Jr.  826;  Hawkins  v.  Hawkins,  1 
Hare,  548;  Weatherby  v.  St.  Giorgio,  2  Hare, 
Q2^:  Harrison  y.  Steivardson,  2  Hare,  580;  Hwh 
Sep  V.  Dole,  24  Me.  20;  B}or  v.  Clark,  2  Atk. 
515;  Caldwell  v.  Taggart,  29  U.  8.  4  Pet.  190. 
7  L.  ed.  828;  Whitney  v.  Mayo,  15  111.  261; 
Hopkins  V.  Roseclare  Lead  Co.  72  III.  378; 
Anonymmis,  1  Ves.  Jr.  29. 

In  no  case  can  the  tenant  for  life  represent 
the  estate  of  inheritance.  How  much  truer 
must  it  necessarily  be  that  a  trustee  whose 
estate  is  for  the  life  of  another,  cannot  repre- 
sent the  remaindermen. 

Story,  Eq.  PI.  §  144:  Calvert.  Parties  to 
Suits  in  Eq.  chap.  1,  §  1;  Mitf.  Eq.  PI.  (Jere- 
my) 178;  1  Montague.  Eq.  PI.  68,  64;  Cooper, 
Eq.  PI.  85.  36,  185,186;  Finch  v.  Finch,  1  Yes. 
Jr.  534;  Lloydy.  Johnes^dYes.  Jr.  ^8^;Gockburn 
V.  Thompson,  supra;  Reynoldson  v.  Perkins, 
Ambl.  565. 

Iq  suits  respecting  the  trust  property, 
brought  either  by  or  against  the  trustees,  the 
cestuis  que  trust  (or  beneficiaries),  as  well  as 
the  trustees  are  necessary  parties. 

Cooper,  Eq.  PI.  84:  Mitf.  Eq.  PL  (Jeremy) 
176,  279;  Barbour,  Parties  to  Actions,  525, 62»; 
Adams  Y.  St,  Uger,  1  Ball  &  B.  181;  Courts. 
Jeffrey,  1  Sim.  «&  Stu.  105:  Wood  v.  WiUiams, 
4  Madd.  186;  Burt  v.  Dennet,  2  Bro.  Ch.  225; 
Osbourn  v.  Fallows,  1  Russ.  &  M.  741;  Matin 
v.  Malin,  2  Johns.  Ch.  288,  1  L.  ed,  861;  Fish 


1892. 


Green  v.  Orant. 


883 


V.  Rowland,  1  Paige,  20.  2  L.  ed.  545;  StiJl- 
teeU  V.  M*Neely,  2  N.  J.  Eq.  805;  HoUand  v. 
Baker,  3  Hare,  68;  BoberU  y.  Tunstall,  4  Hare, 
261;  Chicago  <Sb  Q.  W,  R,  L.  Co.  v.  Feck,  112 
Ul.  409:  Brett  v.  Yeaton,  101  111.  242. 

Tbe  trustees  did  not  and  could  not  represent 
appellants  in  tbe  Peters  suit. 

Cordon  v.  Green,  118  Mass.  259;  Seara  v. 
Hardy,  120  Mass.  524:  Breit  v.  Yeaton,  supra; 
Hill  V.  Prinlup,  48  Ga.  452;  Horspool  v.  ZM- 
pt#,  6  Bosw.  581;  Hunt  v.  J9ewM,  1  Freem.  Ch. 
216. 

Meur%,  Smitli  ft  HarUbii,  Lyman  ft 
'  Jaekflon  and  C.  H.  Kelsey  for  appellees. 

Wilkin,  <7.,  delivered  tbe  opinion  of  the 
court: 

To  tbe  May  term,  1891,  of  the  circuit  court 
of  Cook  county,  appellants  filed  their  bill, 
in  tbe  nature  of  a  bill  of  review  against  ap- 
pellees, to  set  aside  a  decree,  and  sale  in  pur- 
suance thereof  of  section  21.  {township  39  N., 
range  18  £.,  Cook  county,  111.,  tbe  decree 
having  been  rendered  on  the  bill  of  William 
H.  Peters,  receiver  of  the  Morfolk  National 
Bank,  of  Virginia,  against  the  administrator 
and  heirs-at-law  of  Kobert  W.  Hyman,  de- 
ceased, and  Henry  A.  Barling.  Edward  D. 
Mandell,  and  Edward  H.  Green,  trustees  under 
the  last  will  and  testament  of  Edward  Mott 
Robinson,  deceased,  together  with  Hetty  H. 
R.  Green,  daughter  of  said  Robinson,  and 
others,  filed  in  said  circuit  court  of  Cook 
county,  August  24,  1887.  The  record  of  that 
cause  has  been  twice  before  us.  See  Barling 
V.  Peters,  181  III.  78,  134  111.  606.  The  pres- 
eot  bill  sets  out  at  length  the  various  steps  in 
that  proceeding,  but  they  will  sufficiently  ap- 
pear, for  the  purposes  of  this  decision,  by  refer- 
ence to  the  above  cited  cases. 

The  following  facts  are  pertinent  to  the 
present  inquiry :  On  the  14th  of  June,  1865, 
Edward  Mott  Robinson  died,  leaving  a  last 
will  and  testament,  which  was  afterwards  duly 
probated .  He  left  surviving  him  an  unmarried 
daughter,  Hett^  Howland  Robinson,  to  whom 
he  willed  certain  real  estate  in  the  city  of  San 
Francisco,  and  a  large  money  legacy.  He  also 
gave  certain  other  specific  legacies,  and  then 
made  the  following  residuary  bequest :  ' '  Fifth . 
All  the  rest,  residue,  and  remainder  of  my  es- 
tate, both  real  and  perspnal,  remaining  after 
the  payment  of  my  debts,  after  satisfying  the 
bequests  and  dispositions  heretofore  contained, 
1  give,  devise,  and  bequeath  unto  Henry  A. 
Barling  and  Abner  H.  Davis,  of  the  city  of 
New  York,  and  Edward  D.  Mandell,  of  New 
Bedford,  in  the  state  of  Massachusetts,  as  trus- 
tees, to  be  holden  by  them,  and  the  survivors 
and  survivor  of  them,  upon  the  trusts  follow- 
ing: that  is  to  say,  as  to  the  real  estate,  to  col 
lect  and  receive  the  rents,  issues  and  profits 
thereof,  and,  as  to  the  personal  estate,  to  invest 
and  keep  invested  the  same,  with  power  to  call 
in  and  change  the  investments  from  time  to 
time;  such  investments  and  reinvestments  to 
be  in  such  securities  and  property,  and  in  such 
manner,  as  such  trustee  shall  deem  safe  and 
prudent;  and  to  continue  so  to  hold  the  same 
in  trust  during  the  life  of  my  said  daughter, 
Hetty  Howland  Robinson,  and  to  apply  the 
net  rents,  issues,  profits,  interest,  and  income 
arising  from  the  property  embraced  in  such 
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trust  to  tbe  sole  and  separate  use  of  my  said 
daughter,  Hetty  Howland  Robinson,  during 
her  life,  separate  and  apart  from  any  husband 
she  may  marry,  and  free  from  the  debts,  con- 
trol, or  interference  of  any  such  husband;  such 
application  to  be  of  such  income  only  from 
time  to  time  as  it  shall  accrue  and  be  received, 
and  not  be  subject  to  any  previous  disposition 
or  incumbrance  by  way  of  anticipation,  and, 
upon  tbe  death  of  my  said  daughter,  Hetty 
Howland  Robinson,  to  convey,  transfer  and 
deliver  over  the  capital  of  such  trust  estate, 
real  and  personal,  as  the  same  shall  then  exist, 
to  the  issue  of  my  said  daughter,  Hetty  How- 
land Robinson,  if  any  issue  she  shall  leave  her 
surviving,  in  such  snares  and  proportions  as 
my  said  daughter,  Hetty  Howland  Robinson, 
shall  appoint  bv  her  last  will  and  testament, 
and,  if  she  shall  make  no  direction  or  appoint- 
ment, then  to  such  issue  in  equal  shares,  per 
stirpes,  and  not  per  capita;  and  in  case  my  said 
daughter,  Hetty  Howland  Robinson,  shall  leave 
no  issue  her  surviving,  then  upon  her  death  to 
convey,  transfer  and  deliver  over  the  capital  of 
such  trust  estate,  real  and  personal,  as  the  same 
shall  then  exist,  excepting  four  hundred  thous- 
and dollars  thereof  hereinafter  disposed  of,  in 
such  event,  to  such  person  or  persons,  and 
for  such  estate,  as  my  said  daughter,  Hetty 
Howland  Robinson,  shall  by  her  last  will 
and  testament  direct  or  appoint,  and  in  de- 
fault of  sucl^  direction  or  appointment,  or  so 
far  as  the  same  may  not  extend  or  be  effect- 
ual, then  to  the  person  or  persons  who  by 
the  present  laws  of  the  state  of  New  York 
would  have  taken  the  same  as  heirs  at-law  and 
next  of  kin  of  my  said  daughter,  Hetty  How- 
land Robinson,  if  she  had  died  seised  and  pos- 
sessed thereof  intestate;  and  as  to  the  said  above 
reserved  four  hundred  thousand  dollars  of 
such  trust  estate,  I  give  and  bequeath  the 
same,  at  the  termination  of  the  said  trust, 
upon  such  contingency  of  my  said  daughter 
dying  without  leaving  issue,  in  manner  fol- 
lowing: that  is  to  say,  I  give  and  bequeath  one 
hundred  thousand  dollars  thereof  to  my  brother 
William  A.  Robinson,  of  Providence,  Rhode 
Island,  if  he  be  then  living,  and,  if  he  be  not 
living,  then  to  the  issue  then  living  of  said 
William  A.  Robinson,  in  equal  shares,  per 
stirpes,  and  not  per  capita;  and  one  hundred 
thousand  dollars  thereof  to  my  sister  Annie  A. 
Chase,  of  Salem,  Massachusetts,  if  she  be  then 
living,  and,  if  she  be  not  then  living,  then  to 
the  issue  then  living  of  said  Annie  A.  Chase, 
in  equal  shares,  per  stirpes,  and  not  per  capita; 
and  one  hundred  thousand  dollars  thereof  to 
my  brother  Attmore  Robinson,  of  South 
Kingston,  Rhode  Island,  if  he  be  then  living, 
and,  if  he  he  not  then  living,  then  to  the  issue 
then  living  of  said  Attmore  Robinson  in  equal 
shares,  per  stirpes,  and  not  per  capita;  and  the 
remaining  one  hundred  thousand  dollars  there- 
of to  my  brother  Sylvester  C.  Robinson,  of 
Salem,  Massachusetts,  if  he  be  then  living, 
and,  if  he  be  then  not  living,  then  to  the  issue 
then  living  of  said  Sylvester  C.  Robinson,  in 
equal  shares,,  per  stirpes,  and  not  per  capita. 
Sixth.  I  give  to  the  trustees  of  the  trust  above 
created,  and  to  the  survivors  and  survivor  of 
them,  power  to  lease  any  of  the  real  estate  em- 
braced in  such  trust  for  any  lawful  term  or 
terms,  and  likewise  power  to  sell  and  convey 
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any  of  such  real  estate.  And  I  will  and  direct 
that,  as  to  such  part  of  my  estate  as  at  the  time 
of  my  death  shall  be  invested  in  ships  or  inter- 
est in  ships,  it  shall  be  at  the  option  of  said 
trustees,  and  likewise  of  my  executors,  in  their 
discretion,  when  to  sell  the  same,  and  they  may 
continue  to  hold  and  run  any  such  ship  or 
ships,  for  the  benefit  and  at  the  risk  and 
^arge  of  my  estate,  for  such  time  as  to  them 
may  seem  fit."  In  1866,  the  daughter,  Hetty 
Howland,  married  Edward  fi.  Green,  and  of 
that  marriage  the  complainants  in  this  bill 
were  bom, — the  son,  Edward  H.  R.,  August 
22,  1868,  and  the  daughter,  Hetty  S.  H., 
January  7,  1871. 

The  theory  of  this  action  is  that,  upon  their 
births,  these  children,  the  issue  of  the  daughter 
of  said  Robinson^  took,  under  said  fifth  clause 
of  his  will,  a  present  interest  in  the  residuum 
of  his  estate,  to  which  belonged  said  section  21, 
and  that,  therefore,  before  Uieir  rights  in  that 
real  estate  could  be  sold  under  a  decree  of 
court,  they  must  have  been  parties  to  that 
decree;  hence  this  is  denominated  by  their 
counsel  "an  original  bill,  in  the  nature  of  a  bill 
of  leview,  impeaching  a  decree  for  want  of 
proper  parties."  There  are  also  allegations  in 
the  bill  charging  fraud  and  collusion  on  the 
part  of  said  trustees  in  suffering  said  decree  to 
be  Tendered.  The  rights  of  appellants,  how- 
ever, when  the  Peters  bill  was  filed,  were  pre- 
cisely the  same-  as  they  are  now,  and,  there- 
fore, unless  they  were  necessary  parties  to  that 
bill,  they  can  have  no  standing  in  the  present 
action  for  want  of  interest  in  the  subject-mat- 
ter. The  case  may  therefore  be  properly  con- 
sidered on  the  single  question,  had  appellants  at 
the  time  the  former  bill  was  filed  such  an  in- 
terest in  the  subjec-matter  of  that  suit 
as  made  them  neces$(ary  parties  thereto  ? 
It  is  scarcely  necessary  to  reiterate  the  rule  in 
chancery  pleading  and  practice  that  all  persons 
who  are  legally  or  equitably  interested  in  the 
Bubiect-matter  and  result  of  the  suit  must  be 
maae  parties.  The  inerest  must,  however, 
always  be  a  present,  ubstantial  interest,  as 
distinguished  from  a  mere  expectancy,  or  fut- 
ure, contingent  intere.s.  AmeiHcan  Bible  Soc, 
V.  Price,  115  111.  628;  Story,  Eq.  PI.  g§  141, 
145,  150.  While  many  pomts  are  raised  and 
discussed  by  counsel  for  appellants,  the  pivotal 
question  in  the  case  is,  Did  appellants,  as  issue 
of  Hetty  Howland  Robinson,  upon  coming  in- 
to being,  take  a  vested  interest,  under  the  f  ore- 
§oing  fifth  clause,  in  all  the  real  estate  therein 
evised?  The  first  proposition  asserted  in  sup- 
port of  the  affirmative  of  that  question  is  that 
''the  interest  of  the  trustees  of  the  Robinson  es- 
tate in  the  piece  of  realty  known  as  'section  21' 
was  an  estate  for  the  life  of  Mrs.  Green." 
From  this  premise  it  is  argued  that  the  issue  of 
Mrs.  Green  took,  under  said  clause,  an  estate 
in  remainder  in  said  section  as  soon  as  they 
were  born,  which  became  a  vested  remainder 
under  the  nile  that  '*wheu  a  remainder  is  so 
limited  as  to  take  effect  in  possession,  if  ever, 
immediately  upon  the  determination  of  a  par- 
ticular estate,  which  estate  is  to  determine  by 
an  event  which  must  happen  immediately  by 
the  efilux  of  time,  the  remainder  vests  in 
interest  as  soon  as  the  remainderman  is  in  esse 
and  ascertained,  provided  nothing  but  his  own 
death  before  the  determination  of  the  particular 

IJ^  L.  R.  A. 


estate  will  prevent  such  remainder  from  vest- 
ing in  posisession. "  It  is  also  insisted,  and 
many  authorities  are  cited  as  supporting  the 
contention,  that  ''immediately  upon  the  death 
of  Mrs.  Green  both  the  legal  and  equitable  title 
to  the  estate  will  vest  instantly  in  her  children, 
regardless  of  whether  or  not  the  trustees  exe- 
cute any  deed  or  conveyance."  Manifestly, 
unless  the  first  of  the  foregoing  propositions 
can  be  sustained,  the  argument  must  fall  with 
it.  If  the  trustees  took  the  title  to  said  real  es- 
tate in  fee  simple,  no  remainder  was  left  to  vest 
in  the  issue  of  Mrs.  Green,  or  any  one  else,  and 
hence  there  could  be  no  vesting  of  title  upon  ^ 
the  death  of  Mrs.  Green,  without  a  conveyance 
by  said  trustees.  The  language  in  siaid  fifth 
clause,  ^'I  give,  devise,  and  bequeath  unto 
Henry  A.  Barling,"  etc.,  "as  trustees"  prima 
facie  vests  in  said  trustees  the  title  in  fee,  the 
effect  being  the  same  as  though  the  devise  had 
been  to  them  and  their  heirs.  Rev.  Stat.  §  13. 
chap.  80,  entitled,  Convepanees;  West  v.  i?Vte, 
109  111.  436.  While  in  conveyances  and  devises 
of  real  estate  in  trust,  words  of  inheritance  will 
not  necessarily  pass  the  title  in  fee,  they  will 
have  that  effect  unless  it  appears  that  the  trust 
can  be  discharged  by  the  trustees  taking  a  less 
estate.  Prima  facie  the  absolute  title  in  fee 
passes.  Even  in  the  absence  of  statutory  pro- 
vision as  to  the  effect  of  the  omission  of  the 
word  "heirs,"  the  rule,  as  stated  by  Perry  in 
his  work  on  Trusts,  (sec.  315),  is  as  follows: 
"So  if  land  is  devised  to  trustees  without  the 
word  'heirs,'  and  a  trust  is  declared  which  can- 
not be  fully  executed  but  by  the  trustees  tak- 
ing an  iuherit-ance,  the  court  will  enlarge  or 
extend  their  estate  into  a  fee  simple,  to  enable 
them  to  carry  out  the  intention  of  the  donors. 
Thus,  if  land  is  conveyed  to  trustees  without 
the  word  'heirs,'  in  trust  to  sell,  they  must  have 
the  fee;  otherwise  they  could  not  sell."  And 
he  adds:  '  *A  fortiori,  if  an  estate  is  limited  to 
trustees  and  their  heirs  in  trust  to  sell  or  mort- 
gage or  to  lease,  at  discretion,  or  if  they  are  to 
convey  the  property  in  fee,  or  to  divide  it 
equally  among  certain  persons,  for  to  do  any 
or  all  of  tbe.«e  acts  requires  a  legal  fee."  By 
the  terms  of  this  will,  the  absolute  title  is  not 
only  prima  facie  vested  in  the  trustees  by  the 
terms  of  the  devise,  but  it  is  clear  that  they 
cannot  perform  the  duties  iinposed  upon  them 
without  having  that  title.  To  say  that  they 
take  the  title  only  during  the  life  of  Mrs. Green 
is  to  wholly  ignore  the  fact  that,  by  the  express 
terms  of  their  trust,  they  are  to  perform  active 
duties  after  her  death. 

They  must  then  convey  to  the  issue  of  Mrs. 
Green,  if  she  leaves  any,  not  Jointly,  or  as  ten- 
ants in  common,  (as  seems  to  be  assumed),  but 
in  such  shares  as  the  mother  may  by  her  last 
will  and  testament  direct.  Had  section  21  con- 
tinued to  be  a  part  of  the  trust  estate  until  the 
period  of  distribution,  and  Mrs.  Green  leaves 
issue,  the  trustees  might  have  been  directed  by 
her,  in  her  last  will,  to  convey  it  all  to  one  of 
such  issue,  to  the  exclusion  of  all  others,  giv- 
ing them  other  property.  If  it  had  continued 
to  be  a  part  of  such  estate,  and  she  made  no 
appointment  or  direction  as  to  the  shares  and 
proportions  in  which  it  should  be  conveyed, 
still  more  responsible  duties  would  devolve  up- 
on the  trustees.  They  must,  in  that  event, 
first  divide  the  estate  into  equal  shares  among 
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the  issue  of  Mrs.  Green;  if  she  leaves  any,  and 
then  convey  it  in  such  equal  shares.  They 
might  unquestionably  under  that  power  con- 
vey all  or  Huj  portion  of  said  section  to  one  of 
such  issue,  if  in  doing  so  the^  could  at  the 
same  time  make  an  equal  division  of  the  entire 
estate.  Moreover,  the  will  contemplates  that 
no  issue  may  survive  the  daughter,  and  there- 
fore directs  the  trustees  in  that  event  to  convey 
to  other  parties.  There  is  no  more  reason  for 
say  in  2  the  title  to  the  trust  estate  will  vest  in 
the  issue  of  the  daughter  at  her  death  without 
a  conveyance,  than,  if  she  dies  without  issue, 
it  will  without  conveyance  vest  in  **the  person 
or  persons  who,  by  the  present  laws  of  the 
state  of  New  York,  would  have  taken  the  same 
as  heirs-at-law  and  next  of  kin  of  Hetty  How-, 
land  Robinson,  if  she  had  died  seised  and  pos- 
sessed thereof  intestate."  In  any  event  the 
trustees  must  convev.  In  Kirkland  v.  Cox,  94 
111.  400,  we  were  called  upon  to  determine  what 
title  passed  to  trustees  under  the  will  of  Michael 
Walsh,  deceased,  in  which  the  devise  was  not 
different  in  effect  from  that  in  this  will. 
Among  other  directions  in  the  declaration  of 
trust  was  the  following:  ''The  balance  of  my 
estate, upon  the  happenmg  of  such  contingency, 
viz. ,  the  death  of  my  daughter  without  issue, 
I  wish  divided  equally  between,''  etc.,  naming 
four  corporations.  After  quoting  the  forego- 
ing rule  from  Perrv  on  Trusts, we  said:  "Ihe 
property  is  devised  to  the  trustees  to  sell  and 
convey,  if  they  deem  it  advisable,  or  to  hold 
and  control  it  until  it  is  to  be  transferred  as 
directed;  and  in  the  contingency  that  has  arisen 
it  was  intended  that  it  should  be  the  duty  of 
the  trustees  to  make  the  equal  division  of  the 
property  between  the  corporations  designated, 
and  convey  it  accordingly;  for  the  grant  to 
these  corporations  is  in  severalty,  and  not  as 
tenants  in  common,  and  their  title  must  nec- 
essarily rest  on  the  conveyance  of  the  tcustees." 
So  here,  if  for  no  other  purpose,  the  trustees 
must  hold  the  title  after  the  death  of  the  daugh- 
ter, in  order  that  they  may,  if  the  contingency 
named  in  the  trust  arises,  divide  the  estate,  and 
convey  it  in  severalty.  Many  cases  are  cited 
by  the  learned  counsel  for  appellants  in  sup- 
port of  their  contention  that  the  estate  of  the 
trustees  is  only  for  the  life  of  Mrs.  Green,  some 


of  which  are  said  to  be  directly  in  point.  They 
are  all  distinguishable  from  this  case  in  the 
fact  that  here  active  duties  are  imposed  upon 
these  trustees  to  be  performed  after  the  death, 
and  which  cannot  be  known  until  that  time. 
No  beneficial  results  could  be  obtained  by  a 
review  of  those  cases.  We  have  been  unable 
to  find  in  any  one  of  them  a  principle  in  con- 
flict with  the  views  here  expressed.  It  is  also 
to  be  observed  that  by  the  sixth  clause  of  this 
will  the  trustees  are  given  power  to  sell  and 
convey  any  or  all  of  the  realty  belonging  to 
the  trust  estate,  and  bv  the  fifth  clause  they  are 
to  * 'convey,  transfer,*'  etc.,  the  estate,  real  and 
personal,  as  it  exists  at  the  death  of  the  daugh- 
ter; thus  showing  that  the  testator  contem- 
plated that  a  change  in  his  realty  between  the 
time  of  his  death  and  the  time  of  distribution,  by 
sales  and  conveyances  by  the  trustees,  might 
take  place.  If  we  keep  in  mind  the  distinction 
between  a  mere  contingent  future  interest  in 
the  trust  estate  generally,  and  a  present  title  or 
interest  in  said  section  21,  the  case  is  free  from 
diflSculty.  Notwithstanding  the  fact  that  these 
appellants  may  have  an  expectancv  in  the  trust 
estate  as  it  shall  exist  at  the  death  of  their 
mother,  that  does  not  entitle  them  to  be  made 
parties  to  every  suit  that  the  trustees  may  be 
called  upon  to  bring  or  defend,  in  order  to  pre- 
serve their  trust.  As  we  said  in  American 
Bible  Soc.  v.  Pnee,  115  111.  644:  •'The  title  is 
in  the  trustees,  and  the  duty  is  imposed  upon 
them  to  protect  and  preserve  this  interest  for 
whomsoever  shall  be  ultimately  entitled  to  it. 
They  are  parties  to  the  suit,  and  they  stand  for 
and  represent,  in  this  litigation,  the  ownership 
ultimately  entitled  to  this  fund,  and  such  own- 
ership is  bound  by  their  representation."  So 
we  say  here,  the  title  was  in  the  trustees  when 
the  Peters  suit  was  brought;  they  were  parties 
to  the  action;  and  they  stood  for  and  repre- 
sented, in  that  litigation,  all  parties  having  a 
future  interest  in  the  trust  estate.  These  ap- 
pellants are  bound  bv  that  representation. 
See  also  Temple  v.  ScotC  (111.)  32  N.  E.  Rep. 
368,  (filed  at  Octolier  Term,  18d2). 

The  decree  of  t?ie  Circuit  Court  is  in  harmony 
mth  the  vieifls  here  expressed,  and  mil  be  af- 
firmed. 
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The  damages  recoverable  fi*oiii  one  who 
■ells  poisonous  coloring  matter  to  be 


NOT^.— Measure  of/dama^ges  for  hreach  of  implied 

warranty. 

Whether  the  warranty  is  express  or  implied  is 
immaterial,  as  in  legal  effect  they  are  the  same. 
Gallender  Insulatlnflr  &  Waterproofing  Co.  v.  Bad- 
g&r,  ao  111.  App.  317. 

In  this  case  the  measure  of  damages  for  sellf ng 
defective  electric  wires  unfit  for  the  purpose  for 
which  they  were  intended  was  the  sum  paid . 
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used  in  the  manufiusture  of  ice  cream» 

representing  it  to  be  harmless,  may  include  the 
value  of  the  cream  ignorantly  spoiled  by  its  use, 
and  also  compensation  for  loss  of  business  by  the 
manufacturer  which  results  from  his  Innocently 
delivering  the  poisoned  cream  to  his  customers. 

(October  1, 1862.) 


In  BandaU  v.  Newson,  L.  B.  2  Q.  B.  Div.  1(S, 
where  a*  carriage  pole  which  had  been  furnished 
by  the  defendant  broke,  and  as  a  result  the  horses 
were  injured,  it  was  held  that  the  sale  of  the  pole 
carried  with  it  an  implied  warranty  that  it  was  fit 
for  the  use  to  which  it  was  to  be  put,  and  that  it 
should  be  left  to  the  jury  whether  or  not  the  in- 
jury to  the  horses  naturally  resulted  from  the  de- 
fective pole. 

25 
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APPEAL  b}'  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Kinfis  County  Circuit  in  mvor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
the  sale  to  plaintiff  of  poisonous  coloring  mat- 
ter to  be  used  in  the  manufacture  of  ice  cream. 
AJjlrmed. 
'  The  facts  are  stated  in  the  opinions. 

Messrs.  Jay  A  Candler,  for  appellant: 

The  court  erred  in  permitting  evidence  of 
general  decline  in  business,  as  the  complaint 
was  insufficient  to  entitle  the  plaintiff  to  give 
evidence  on  tfiat  subject. 

Wherever  the  gist  of  an  action  is  special 
damages,  and  the  damage  alleged  is  loss  of 
business,  it  is  perfectly  well  established  that 
the  customers  must  be  named  who  are  claimed 
to  have  given  up  dealing  with  the  plaintiff. 

A  general  allegation,  such  as  that  in  the  com- 
plaint in  this  action ,  is  insufficient. 

Hatemeyer  v.  Fuller,  10  Abb.  N.  C.  8;  CHlds 
V.  Tuttle,  43  Hun,  230;  TMas  v.  Harland,  4 
Wend.  540;  Knickerbocker  L.  Ins.  Co,  v.  Ec- 
clesine,  11  Abb.  Pr.  N.  S.  385;  Linden  v.  Qra- 
ham,  1  Duer,  670;  naUock  wMiUer,  2  Barb.  680. 


This  principle,  that  the  defendants  have  a 
right  to  force  the  plaintiff  to  prove  the  individ- 
ual third  persons  whom  the  plaintiff  claims 
were  induced  to  do  something  injurious  to  the 
plaintiff,  or  prevented  from  doing  something 
beneficial  to  the  plaintiff,  is  of  general  applica- 
tion. 

Ghes^rough  v.  Kimberly,  24  N.  Y.  S.  R. 
807;  Post  Express  Print.  Co.  v.  Adams,  55  Hun, 
35. 

The  court  erred  in  refusing  to  direct  a  ver- 
dict for  the  defendants  because  the  damage  to 
the  plaintiff's  business,  if  any,  was  the  result 
of  persons  losing  confidence  in  the  plaintiff* 
himself. 

Crain  v.  Peine,  Qllil],  522,  41  Am.  Rep.  765, 
citing  1  Chitty,  PI.  395,  396;  1  Saund.  PI.  & 
Pr.  344;  Morris  v.  Langdale,  2  Bos.  &  P.  284; 
Vicars  v.  Wilcocks,  8  East,  1. 

The  case  of  Crain  v.  Petrie,  stipra.  has  never 
been  overruled.  It  is  a  wise  decision  by  a 
great  judge  and  is  constantly  cited. 

Lowery  v.  Western  U.  Teleg.  Co.  60  N.  T. 
198, 19  Am.  Rep.  154;  People  v.  Albany,  ^Iams. 
524;  Bajus  v.  Syracuse,  B.  db  N.  T.  R.  Co.  34 
Hun,  153;    Williams  v.  Delaware,  L.  A  W.  R. 


In  Hoe  V.  Sanborn,  86  N.  T.  98,  it  was  said  that 
whether  the  warranty  was  considered  as  express  or 
implied  the  rule  of  damages  for  Its  breach  was  the 
difference  between  the  value  of  the  goods  if  tbey 
had  corresponded  with  the  warranty,  and  their  ac- 
tual value.  See  also  Benjamin,  Sales,  Bennett^s  ed. 
906. 

In  Reggio  v.  Braggiotti,  7  Cush.  166,  the  court 
held  that  the  measure  of  damages  for  breach  of  an 
implied  warranty  in  sale  of  goods  supposed  to  be 
opium  was  the  difference  between  the  value  of  the 
goods  sold  and  the  value  of  goods  that  would  have 
corresponded  to  the  warranty. 

In  Van  Wyck  v.  Alien,  69  N.  Y.  61, 25  Am.  Rep. 
196,  where  seed  which  had  been  sold  as  of  a  certain 
variety  of  cabbage  seed  produced  no  crop  the  rtiie 
of  damages  was  laid  down  to  be  the  fair  value  of 
the  crop  had  the  seed  been  as  asserted. 

In  White  v.  Miller,  71  N.  Y.  118, 27  Am.  Rep.  13, 
the  facts  being  similar  to  those  in  the  above  case, 
the  rule  was  held  to  be  the  difference  in  value  be- 
tween the  crop  actually  produced,  and  the  crop 
that  would  naturally  have  been  produced  that 
year. 

Van  Wyck  v.  Allen  and  White  v.  Miller,  supra, 
followed  the  rule  laid  down  in  PajBsinger  v.  Thor- 
bum,  34  N.  Y.  634,  90  Am.  Bee.  768,  which  was  the 
case  of  a  special  warranty. 

But  in  Kansas  it  has  been  held  that  all  the  losses 
necessarily  sustained  by  the  failure  of  seed  to  ger- 
minate may  be  recovered  in  an  action  for  breach 
of  an  implied  warranty  that  it  was  suitable  for 
sowing.  Shaw  v.  Smith,  11  L.  R.  A.  681,  45  Kau.  384: 
Shaw  V.  Jones,  45  Kan.  889. 

For  breach  of  the  implied  warranty  tn  a  sale  of  a 
drug  to  be  used  for  destroying  the  cotton  worm  it 
was  held  that  the  seller  was  liable  for  the  actual 
expenses  incurred  in  the  purchase  and  application 
of  the  compound  to  the  cotton,  and  for  the  loss  of 
time,  and  for  every  other  element  of  actual  dam- 
ages resulting  as  a  natural  or  legal  sequence  from 
the  breach.  Jones  v.  George,  56  Tez.  149,  42  Am. 
Rep.  689. 

In  French  v.  Vining,  102  MasB.  182, 8  Am.  Rep.  440, 
where  a  cow  had  died  from  the  effects  of  poison  in 
hay  sold  by  defendant,  it  was  held  that  the  meas- 
ure of  damages  was  the  value  of  the  cow. 

Copas  V.  Anglo-American  Provision  Co.,  73  Mich. 
541,  where  hams  were  sold,  there  was  held  to  be  an 
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implied  warranty  that  they  were  fit  for  food,  and 
that  if  wholly  worthless  the  purchaser  could  re- 
cover back  the  price  paid,  if  not  wholly  worthless 
the  [difference  between  the  price  paid  and  the  act- 
ual value. 

In  Best  V.  Flint,  58  Vt.  548,  it  was  said  that  the 
plaintiff  who  in  selling  unmarketable  hogs  to  the 
defendant  had  broken  the  implied  warranty  that 
they  should  be  fit  for  the  purpose  for  which  they 
were  intended,  must  allow  the  damages  sustained 
in  reduction  of  the  price. 

The  purchaser  of  com  which  was  held  not  to 
have  fulfilled  the  implied  warranty  was  entitled  to 
recover  the  difference  between  the  price  paid  for 
the  corn  and  the  price  which  he  obtained  for  it. 
HoUoway  v.  Jacoby,  120  Pa.  683. 

Where  a  manufacturer  undertakes  to  manufact- 
ure goods  for  a  particular  purpose  be  impliedly 
warrants  that  they  shall  be  fit  for  the  purpose  for 
which  they  were  intended.  Curtis  Mfg.  Co.  v.  Wil- 
liams, 48  Ark.  325. 

In  this  case  the  vendee  reckoned  his  loss  by  rea- 
son of  defects  in  machinery,  $110.  A  verdict  for 
9100  was  affirmed. 

A  sale  of  ice  to  a  retail  dealer  with  knowledge 
that  he  intends  to  use  it  to  supply  his  customers 
without  disclosing  the  fact,  known  to  the  vendor, 
that  it  is  unfit  for  the  purpose,  is  a  deceit  entitling 
the  purchaser  to  an  abatement  of  price,  although 
he  has  sold  the  ice,  and  no  representations  were 
made  by  the  vendor  as  to  the  quality,  and  the  pur- 
chaser made  inquiries  of  others  in  respect  thereto. 
Joplln  Water  Co.  v.  Bathe,  41  Mo.  App.  285. 

In  Smith  v.  Hlghtower,  76  Gki.  629,  the  Jury  was 
authorized  to  find  for  the  defendant  In  an  action 
on  a  note  given  for  the  exclusive  right  to  sell  a 
machine,  when  the  machine  turned  out  worthless 
for  the  purpose  for  which  it  was  intended. 

In  notes  on  damages  for  breach  of  contract,  see 
Shaw  V.  Smith  (Kan.)  11  L.  R.  A.  681;  Hunt  v.  Ore- 
gon Pac.  R.  Co.  (Or.)  1  L.  R.  A.  842;  Western  V. 
Teleg.  Co.  v.  Brown  (Tex.)  2  L.  R.  A.  766;  Taylor 
Mfg.  Co.  V.  Hatcher  (Oa.)  3  L.  R.  A.  587;  Boettler 
V.  Tendick  (Tex.)  5  L.  R.  A.  275;  Hathaway  v.  Lynn 
(Wls.)6L.  R.  A.  651. 

And  for  notes  on  implied  warranty  on  sale  of 
goods,  see  Shaw  v.  Smith,  supra:  Murchie  v.  Cornell 
(Mass.)  14  L.  R.  A.  492.  A.  P.  W. 


1892. 


SWATN  V.  SCfllEPFELIN. 


387 


Co.  99  Hun,  430;  Van  Outran  v.  New  York 
Cent.  A  H.  R.  R.  Co.  86  Hun.  590. 

Memrtt.  Payne*  MeOnire  &  liOir,  for 
respondent: 

The  allowance  of  damages  for  the  injury  to 
the  plaintiff's  business  was  proper. 

The  wrongdoer  is  responsible  for  the  natural 
and  direct  consequences  of  his  wrongful  act. 

Any  person  who  wrongfully  causes  another 
without  contributing  negligence  by  that  other 
to  sell  poisonous  food  is  legally  responsible  for 
the  consequent  loss  of  trade. 

tU.  John  V,  Mayor.  6  Duer,  820;  Walter  v. 
Po9t.  6  Duer,  878;  Lowrey  v.  Western  U.  TeUg. 
Co.  60  N.  Y.  198,  19  Am.  Rep.  154:  Miitmi- 
kee  dt  8t.  P.  R.  C^.  v.  KeUogg.  94  U.  S.  469, 
23  L.  ed.  256. 

Follett*  Cfi.  J.,  delivered  the  opinion  of 
the  court : 

In  1888  and  1889  the  defendants  were  drug- 
gists and  engaged  in  business  at  the  city 
of  New  York.  In  those  years  tlie  plaintin 
was  a  manufacturer  of  ice  cream  and  ices  at 
the  city  of  Brooklyn,  which  he  sold  to  i>er- 
sons  and  families  for  immediate  consump- 
tion. The  defendants  knew  the  character  of 
the  business  in  which  the  plaintiff  was  en- 
gaged. December  28,  1888,  the  defendants. 
Tor  $2,  sold  and  delivered  to  the  plaintiff  a 
bottle  of  "carlet  red,"  which  they  had  pre- 
viously manufactured,  representing  "that  it 
was  absolutely  pure  and  harmless. "  The  de- 
fendants knew  that  it  was  purchased  for  color- 
ing certain  kinds  of  ice  creams  and  ices.  One 
of  the  defendants  testified  that  the  formula 
for  "carlet  red"  is  "one  ounce  of  red  aniline, 
half  a  gallon  of  alcohol,  and  two  pounds  of 
iflycerine,  which,  when  mixed,  makes  96 
duid  ounces  of  'carlet  red.  '^  March  4,  1889, 
the  plaintiff  manufactured  some  strawberry 
ice  cream  and  apricot  ice,  using  "carlet  red" 
to  give  them  color,  and  sold  them  to  about 
forty  different  families,  who  were  customers 
of  his.  About  200  persona  who  ate  of  the 
cream  and  apricot  ice  were  sick  with  symp- 
toms of  arsenical  poisoning.  An  analysis  of 
the  "carlet  red"  showed  that  it  contained 
arsenic.  Some  of  the  persons  who  ate  of  these 
articles  became  slightly,  and  others  seri- 
ously, ill.  By  reason  of  the  sickness,  com- 
plaints, and  the  discovery  by  the  chemists  of 
arsenic  in  the  "carlet  red,"  the  plaintiff  de- 
stroyed all  of  the  ice  creams  and  ices  colorexl 
with  that  material,  and  he  asserts  that  the 
ocf^urrences  greatly  injured  his  business.  He 
brings  this  action  to  recover  (1)  the  value  of 
the  ice  cream  and  ices  destroyed,  and  (2)  the 
damages  occasioned  by  the  loss  of  customers, 
of  sales,  and  profits  thereon  subsequent  to  the 
occurrences  complained  of.  The  trial  court 
submitted  the  questions  of  fact  to  the  jury  in 
a  charge  which  was  not  excepted  to  in  any 
respect  except  as  to  the  rule  or  damages  laid 
down,  and  we  must  determine  the  case  upon 
the  theory  that  the  issues  of  fact  were  well 
found  for  the  plaintiff. 

The  important  Question  presented  by  this 
Hp{>eal  is.  What  damages  was  the  plaintiff 
entitled  to  recover?  The  principle  on  which 
damages  should  be  assessed  is  well  stated  in 
the  recent  case  of  Wakeman  v.  Wh^^ler  d-  Wil- 
^Hi  Mfg.  Co.,  101  N.  Y.  205,  54  Am.  Rep.  676, 
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where  it  is  said:  "When  it  is  certain  that 
damages  have  been  caused  by  a  breach  of  con- 
tract, and  the  only  uncertainty  is  as  to  their 
amount,  there  can  rarely  be  good  reason  for 
refusing,  on  account  of  such  uncertainty,  any 
damages  whatever  for  the  breach.  A  person 
violating  his  contract  should  not  be  permitted 
entirely  to  escape  liability  because  the 
amount  of  the  damages  which  he  has  caused 
is  uncertain.  It  is  not  true  that  loss  of  profits 
cannot  be  allowed  as  damages  for  a  breach  of 
contract.  Losses  sustained  and  gains  pre- 
vented are  proper  elements  of  damage. "  That 
the  plaintiff  was  damaged  by  reason  of  the 
impurity  of  the  "  carlet  red"  has  been  found 
by  the  jury  upon  conflicting  evidence,  and 
the  verdict  is  binding  upon  this  court  upon 
the  questions  of  fact.  This  injury  was 
brought  about  by  the  breach  of  the  contract 
by  the  defendants.  When  one  violates  his 
contract  or  his  duty  to  another,  the  theory  of 
the  law  is  that  compensation  shall  be  made 
for  the  injury  dire<'tly  and  proximately 
caused  by  the  breach  of  contract  or  duty.  Or- 
dinarily, upon  the  sale  and  delivery  of  a 
chattel,  accompanied  by  a  warranty  of  its 

Duality,  which  is  broken,  the  measure  of 
amages  is  the  difference  between  its  value, 
had  it  been  as  warranted,  and  as  it  proved  to 
be.  But  it  seems  to  be  conceded  that  this  rule 
is  not  applicable  to  the  case  at  bar,  if  it  is, 
the  plaintiff  was  not  entitled  to  recover  the 
value  of  the  property  destroyed,  but  the  dif- 
ference in  the  value  of  the  "carlet  red"  as  it 
was  warranted  to  be  and  as  it  was  found  to 
be,  which  could  not  have  exceeded  the  pur- 
chase price  of  $2.  In  cast»  a  manufacturer  of 
goods  sells  them  to  a  purchaser  to  be  used  for 
a  particular  purpose,  which  is  known  by  the 
vendor  at  the  time  of  the  sale,  a  more  liberal 
rule  prevails  than  in  cases  where  like  articles 
are  sold  as  merchandise,  for  general  purposes. 
In  the  former  cases,  profits  lost  and  expenses 
incurred  may  be  recovered.  PaMtnger  v. 
Thin'bunu  34  N.  Y.  634,  90  Am.  Dec.  753 ; 
\an  Wyck  v.  Alkn.  69  N.  Y.  61,  25  Am.  Rep. 
136;  White  v.  Milkr,  71  N.  Y.  118,  27  Am. 
Rep.  13 :  White  v.  MtlUr,  78  N.  Y.  393,  34 
Am.  Rep.  544 ;  Messniore  v.  New  York  Shot  c& 
/^rtrf  Co.  40  N.  Y.  422 ;  Booth  v.  Spuyten 
Duynl  Roll.  MiU  Co.  60  N.  Y.  487.  This 
broader  rule  rests  on  the  theory  that  the 
vendor,  having  sold  the  articles  with  the 
knowledge  that  they  were  purchased  for  a 
particular  purpose,  sliould  be  held  liable  for 
such  damages  as  naturally  flow  from  the 
breach  of  his  contract,  and  which  he,  or  any 
reasonable  man,  might  apprehend  would  fol- 
low from  the  breach.  In  the  present  case 
the  defendants  knew  the  precise  use  which 
the  *' carlet  red"  was  to  be  put  to,  and  we 
think  it  is  reasonable  to  hold  that  they  should 
have  apprehended  that  the  use  bj'  the  plain- 
tiff of  a  poisonous  or  deleterious  article 
would  destroy  his  business.  It  seems  to  us 
that  the  natural  and  probable  result  of  the 
sale  of  a  poisonous  for  a  wholesale  article,  to 
be  used  by  the  purchaser  in  the  preparation 
of  food  to  be  distributed  to  and  eaten  by  its 
patrons,  would  entail  a  loss  of  business  and 
of  profit  to  the  purchaser.  Had  the  defend- 
ants incorrectly,  but  without  malice,  report- 
ed that  the  plaintiff  had  sold  unwholesome  or 
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f»oisonous  ice  cream,  they  would  have  been 
iable  for  the  plaintiff's  loss  of  custom,  (HcU- 
lock  V.  Miller,  2  Barb.  680;  Bergmann  v. 
Jon69,  94  N.  Y.  51 ;)  although  not,  in  the  case 
supposed,  for  punitive  or  exemplary  dam- 
ages. The  rules  governing  the  assessment  of 
damages  are  the  same  in  contract  as  in  tort 
unless  exemplary  damages  are  recoverable. 
Ba^r  V.  Drake,  58  N.  Y.  211,  13  Am.  Rep. 
507 ;  2  Sedgw.  Damages,  8th  ed.  p.  29,  §  80 ; 
Id.  p.  4,  §  429. 

In  Crain  v.  Petrie,  6  Hill,  522,  41  Am.  Rep. 
765,  an  executory  contract  existed  between 
Petrie  and  Gage,  a  butcher,  by  which  the 
latter  agreed  to  purchase  of  the  former  a 
quantity  of  mutton.  Gage  refused  to  accept 
of  the  mutton,  because  he  learned  that  Cram 
had  sold  diseased  sheep  to  Petrie.  The  action 
was  to  recover  damages  for  selling  diseased 
sheep.  The  plaintiff  sought  to  recover  the 
damages  occasioned  him  by  the  nonfulfill- 
ment of  Gage's  contract,  and  also  the  dam- 
ages sustained  by  the  refusal  of  others  to 
purchase  mutton  of  him.  The  court,  in  dis- 
cussing the  right  to  recover  special  damages, 
$}iid  that  such  damages  "  must  appear  to  be 
the  legal  and  natural  consequences  arising 
from  tlie  tort,  and  not  from  the  wrongful  act 
of  a  third  party,  remotely  induced  thereby. 
.  .  .  That  the  refusal  of  Gage  to  receive 
and  sell  good  and  well -cured  hams,  shoul- 
ders, "  etc. ,  "  contrary  to  a  previous  arrange- 
ment with  him,  in  consequence  of  the  reports 
that  the  plaintiff  had  purchased  a  lot  of  dis- 
eased sheep  of  the  defendant,  was  a  wrong- 
ful breach  of  contract  by  Gage,  for  which  the 
plaintiff  had  an  adequate  remedy  against 
him,  and  therefore  such  damages  could  not 
be  recovered  against  Crain,  who  sold  the 
slieep. "  The  court  in  its  opinion  cites  Vicars 
V.  Wilc^ks,  8  East,  1,  and  Morris  v.  Lang- 
dale,  2  Bos.  &  P.  284,  which  lay  down  the 
same  rule,  but  these  cases  have  been  expressly 
overruled.  LutnUyv.  Gye,  2  El.  &  Bl.  216; 
Lynch  v.  Knight,  9  H.  L.  Cas.  577,  586,  590, 
600  ;  Chreen  v.  Button,  2  Ci'omp.  M.  &  R.  707, 
Tvrw.  «fc  G.  118;  Mayne,  Damages,  4th  ed. 
6rfl ;  Starkie,  Slander  &  Libel,  4th  Eng.  ed. 
820,  488;  1  Suth.  Damages.  68;  2  Smith, 
Lead.  Gas.  464.  The  only  authorities  referre(l 
to  by  the  two  text-writers  cited  in  Grain  v. 
Petrie,  supra,  are  the  two  overruled  cases. 
Petric's  case  is  distinguishable  from  the  one 
at  bar  in  the  fact  that  he  did  not  purchase  the 
sheep  to  sell  to  persons  who  were  to  use  them 
for  food,  but  he  intended  to  sell  them  to  a 
butcher,  who  was  to  sell  to  consumers;  be- 
sides, it  was  not  shown  in  that  case  that  the 
defendant  knew  that  the  plaintiff  purchased 
the  sheep  for  the  purpose  of  having  them  con- 
verted into  food,  even  by  others.  Again, 
Petrie  did  not  sell  the  diseased  sheep,  so  he 
.sustained  no  loss  by  reason  of  their  sale. 

The  case  at  bar  is  distinguishable  from  a 
(tlass  of  cases  in  which  the  damages  sought 
to  be  recovered  arise  from  a  breach  of  the 
contract  or  of  duty,  or  from  the  wrongful 
act  of  a  third  person,  which  breach  of  con- 
tract, duty,  or  wrongful  act  may  have  been 
remotely  caused  by  the  person  sued.  In  such 
cases  the  person  injured  has  a  right  of  action 
against  those  who  have  violated  their  con- 
tract or  duty,  or  have  committed  a  wrongful 
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act,  to  his  injury,  but  here  this  plaintiff  has 
no  cause  of  action  against  his  former  cus- 
tomers, who  refused  to  patronize  him  because 
of  his  sale  of  poisonous  ice  cream. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Brown,  and  Laadon,  J  J. ,  eon- 
cur. 

Bradley,  J. ,  concurring : 

The  jury  found  that  the  plaintiff's  product 
of  ice  cream,  etc. ,  which  became  useless  by 
reason  of  its  infection  with  the  compound 
purchased  of  the  defendants,  and  was  de- 
stroyed, had  the  value  of  $50.  To  that  ex- 
tent the  damages  sustained  clearly  c&me 
within  the  rule  of  relief.  But  the  plaintiff 
claims,  further,  that  he  was  injured  in  his 
business  by  this  act  of  the  defendants,  and 
the  evidence  in  its  support  was  that  of  his 
average  monthly  receipts  foi^he  year  ending 
in  March,  1889,  and  those  for  the  three 
months  following  that  time.  This  basis  of 
estimate  was  somewhat  speculative  or  un- 
certain, as  there  may,  within  that  period  of 
three  months,  have  been  some  other  causes 
for  a  less  average  of  monthly  receipts  during 
such  time  than  for  the  entire  year  preceding. 
But,  as  no  exception  w«s  taken  to  the  charge 
as  made  by  the  court,  or  to  its  refusal  to 
charge  on  the  subject  of  damages,  other  than 
such  as  went  to  the  right  of  the  plaintiff  to 
recover  anything,  the  question  whether  the 

Slaintiff  should  be  allowed  to  recover  special 
amages  for  injury  to  his  business  was  not 
specihcally  or  necessarily  raised  after  the 
close  of  the  evidence.  Nor  is  the  exception 
taken  to  the  denial  of  the  motion  to  reduce 
the  damages  awarded  by  the  verdict  avail- 
able on  this  review.  Oldfield  v.  New  Y&rk 
dk  H.  R.  Co.  14  N.  Y.  310 ;  Standard  Oil  Co. 
V.  Aviozon  Im.  Co.  79  N.  Y.  506.  The  only 
question  here  in  that  respect  arises  upon  the 
exception  taken  to  the  reception  of  the  evi- 
dence on  the  subject  of  the  average  monthly 
receipts,  before  referred  to,  of  the  plaintiff *s 
business;  and  the  admissibility  or  the  inad- 
missibility of  that  evidence  is  dependent 
upon  the  question  whether  or  not  the  plain- 
tiff's loss,  occasioned  by  injury  to  his  busi- 
ness, may  be  deemed  a  proper  element  of  dam- 
ages. It  may  be  if  there  was  no  interme- 
diate efficient  course  to  which  the  inlury  may 
have  been  imputed.  In  such  case  the  result 
usually  may  be  attributed  to  the  primary  as 
the  proximate  cause.  Such  was  the  case  of 
the  lighted  squib  thrown  bv  the  party 
charged  into  a  crowd  of  people,  and  then, 
for  self- protection,  thrown  by  one  after  an- 
other until  it  injured  the  party  who  re- 
covered damages  for  the  injury,  (deott  v. 
Shepherd,  2  W.  Bl.  892,  3  Wils.  403;)  and 
where  the  boy,  in  escaping  the  threatened 
attack  of  the  party  pursuing  him,  ran  against 
and  knocked  out  the  faucet  of  a  cask  of  wine, 
the  pursuing  party  was  held  liable  for  the 
loss,  ( Vandenburgn  v.  Tru4ix,  4  Dcnio,  464. ) 
The  injurious  results  which  may  or  ought  to 
be  foreseen  of  a  wTongful  or  negligent  act 
are  also  deemed  the  proximate  consequences 
of  it.  This  was  illustrated  in  the  familiar 
case  of  the  person  in  the  balloon  descending 
into  the  garden  under  circumstances  which 
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invited  people  to  ^o  to  his  assistance,  and  in 
doing  so  trampled  the  vegetables,  etc.,  for 
which  he  was  held  liable.  OuiUe  v.  Swan^ 
19  Johns.  881.  In  those  cases,  and  others 
similar  in  principle,  the  damages  suffered 
were  deem^  the  proximate  result  of  the 
wrongful  or  negligent  acts  of  the  parties 
charged. 

In  the  present  case,  so  far  as  the  plaintiff's 
property  was  injuriously  affected  or  con- 
taminated by  the  use  of  the  compound  sold 
him  by  the  defendants,  the  damages  were 
attributable  directly  to  the  act  complained 
of,  and  to  that  extent  he  was  properly  per- 
mitted to  recover.  Jefirey  v.  Bigdow,  18 
Wend.  518 ;  MuUett  v.  Mcuon,  L.  R.  1  C.  P. 
559.  Beyond  that,  the  damages  claimed  for 
injury  to  business,  and  for  loss  of  profits 
which  the  plaintiff  may  otherwise  have 
realized  from  his  trade,  were  special  and 
consequential.  The  question  is  whether  they 
were  the  natural  and  proximate  result  of  the 
act  chargeable  to  the  defendants.  In  Crain 
V.  Petrie,  6  Hill,  522,  the  defendant  was 
charged  with  fraudulently  selling  diseased 
sheep  to  the  plaintiff,  who  was  engaged  in 
the  butchering  business  and  selling  mutton. 
The  plaintiff  there  gave  evidence,  subject  to 
exception,  that  one  Gage,  who  had  agreed  to 
take  mutton  from  him.  and  also  other  cus- 
tomers of  the  plaintiff,  declined  to  do  so  in 
consequence  of  the  report  that  he  had  pur- 
chased the  diseased  sheep.  The  court,  on  re- 
view, held  that  the  reception  of  the  evidence 
was  error ;  that,  so  far  as  related  to  the  re- 
fusal of  Gage  to  take  mutton,  it  was  a  breach 
of  contract,  for  which  the  plaintiff  had  his 
remedy  against  him,  and  that  the  discon- 
tinuance of  purchases  by  others  "resulted 
from  a  want  of  confidence  in  the  care,  skill, 
or  integrity  of  the  plaintiff  himself;  the 
people  assuming  that  he  might  sell  the  meat 
of  diseased  sheep  for  a  good  and  merchant- 
able article. "  And  Chief  Justice  Nelson  there 
said :  ""  The  consequential  loss  which  the 
plaintiff  was  allowed  to  prove  at  the  trial 
was  too  remote  and  speculative  to  come  with- 
in any  established  rule  on  the  subject ;"  and 
that  *^^to  maintain  a  claim  for  special  dam- 
ages this  must  appear  to  be  the  legal  and  nat- 
ural consequences  arising  from  the  tort,  and 
not  from  the  wrongful  act  of  a  third  party, 
remotely  induced  thereby ;  in  other  words, 
the  damages  must  proceed  wholly  and  ex- 
clusively from  the  injury  complained  of." 
The  proposition  there,  in  its  relation  to  the 
claim  founded  upon  the  refusal  of  Gage  to 
take  mutton  as  he  had  agreed,  is  clearly  dis- 
tinguishable in  principle  from  that  in  the 
case  at  bar.  The  refusal  of  Gasre  was  a  vio- 
lation of  his  contract,  and  it  might  be  treated 
as  the  efficient  and  immediate  cause  of  the 
damages  so  occasioned  to  the  plaintiff  within 
the  doctrine  that  when  the  original  wrong  is 
rendered  injurious  by  reason  only  of  the  in- 
tervention of  some  independent  wrongful  act 
of  another,  the  latter  will  be  treated  as  the 
proximate  cause  of  the  injury,  which  will 
be  imputed  to  it  alone,  floey  v.  Felton,  11 
C.  B.  N.  8.  142;  Vicfirfi  v.  Wilcoeks,  8  East, 
1  ;  Ward  v.  Weeks,  7  Bing.  311 ;  TenmUi(/er 
V.  Wan^fs,  17  N.  Y.  54.  72  Am.  Dec.  420 ; 
fjoirery  v.    Western  U.    Teleg.    Co.  60  N.   Y. 
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198,  19  Am.  Rep.  154.  This  rule  was  not 
applicable  to  his  other  customci'S,  who  for 
like  reason  had  ceased  to  bu^  his  meat ;  and 
apparently  there  is  no  distinction  in  prin- 
ciple between  the  Crain  Case^  in  that  respect, 
and  the  present  one,  so  far  as  relates  to  the 
claim  for  special  damages  resulting  from  the 
loss  or  reduction  of  the  oiisiness  of  the  plain- 
tiff ;  and  therefore,  by  giving  controlling  ap- 
plication to  this  caa^  of  the  views  of  Mr. 
Chief  Justice  Nelson,  as  broadly  as  expressed 
in  Grain  v.  Petrie,  the  consequential  injury 
to  the  plaintiff's  business  might  not  be  treated 
as  imputed  to  the  act  of  the  defendants  as 
the  legal  or  proximate  cause,  but  would  be 
deemed  attributable,  in  that  sense,  to  the 
want  of  confidence  in  the  care,  skill  or  in- 
tegrity of  the  plaintiff.  As  has  already  been 
observed,  there  may  be  in  the  causation 
a  succession  of  dependent  acts  or  events, 
through  which  may  be  traced  the  primary 
as  the  proximate  cause  of  the  resulting  in- 
jury ;  and.  when  injurious  consequences 
which  proceed  from  a  wrongful  or  negligent 
act  may  or  ought  to  have  been  foreseen,  the 
author  of  it  is  responsible.  A  dealer  in  food 
products,  who  is  known  to  use  deleterious 
substances  in  their  production,  cannot  expect 
much  patronage  in  that  line  of  trade,  and  it 
could,  with  ordinary  forecast,  be  foreseen 
that  the  supply  to  liim  of  poisonous  com- 
pounds to  use  for  such  purpose  would,  if 
made  public,  be  materially  prejudicial  to 
his  business.  The  publicity  of  the  fact  of 
the  purchase  by  him  of  poisons  to  be  so  used 
would  have  an  effect  in  that  direction  similar 
to  that  of  the  report  of  his  use  of  them  for 
such  purpose,  and  differing,  if  at  all,  in 
degree  only. 

In  the  present  case,  the  publislied  imputa- 
tion that  the  plaintiff  had  sold  poisonous  ice 
cream  seems  to  have  been  justified  by  the 
fact,  and  the  compound  by  which  his  prod- 
uct was  so  infected  was  innocently  used  by 
the  plaintiff,  upon  the  faith  of  the  defend- 
ants* representation  that  it  was  wholesome. 
The  disposition  made  of  the  Crain  Case  was 
not  dependent  upon  the  exception  to  evidence 
offered  to  prove  that  the  customers  other  than 
Gage  had*  ceased  to  deal  with  Petrie.  It 
could  rest  upon  the  proposition  that  the  vio- 
lation by  Gage  of  his  contract  was  the  only 
cause  to  "which  the  damages  resulting  from 
his  refusal  to  take  mutton  were  legally  im- 
putable, and  for  which  he  alone  was  liable 
to  Petrie,  the  plaintiff  in  that  action  at  the 
trial,  and  defendant  in  error  on  the  review ; 
and,  in  view  of  the  legal  principles  to  which 
advertence  has  been  made,  the  Crain  i-ase 
may  properly  and  should  be  limited  to  that 
proposition  in  its  application  to  the  present 
one.  There  was  here  no  intermediate  wrong- 
ful or  negligent  act  to  which  the  consequen- 
tial injury  to  the  plaintiff  or  the  special 
damages  sustained  by  him  can  be  imputed. 
In  view  of  the  facts  as  found  by  the  jury  in 
respect  to  the  nature  of  the  compound,  those 
damages  followed,  according  to  the  ordinary 
course  of  events,  from  the  cause  complained 
of,  and  may  be  deemed  the  legitimate  se- 
quence of  it.  The  judgment  should  be  af- 
firmed. 

Vann  and  Haif^ht,  JJ.,  concur. 
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I>amaflfe8  fbr   injuries  after  the  com- 
mencementof  a  salt  cannot  be  i^ven  in 

an  action  for  a  continuing  nuisance  such  as  a 
roof  and  eave  trough  so  placed  as  to  send  water 
against  plain tifTs  bouse  upon  the  occurrence  of 
every  rain  storm. 

(November  2, 1882.) 

APPEAL  by  defeDdant  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Sangamon  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  erection  of  a  building  so  near 
to  plaintiff's  property  that  water  was  thereby 
east  upon  and  into  plaintiff's  buildings  in  such 
a  manner  as  to  diminish  their  j^ahie.  Be- 
rersed. 

Statement  by  Blafirruder,  J.: 

This  is  an  action  on  the  case,  begun  on  April 
17,  1890,  in  the  circuit  court  of  Sangamon 
county,  by  the  appellee  against  the  appellant 
company.  In  the  trial  court  the  verdict  and 
judgment  were  in  favor  of  the  plaintiff,  which 
judgment  has  been  affirmed  by  the  appellate 
court.  The  declaration  consists  of  two  counts. 
The  first  count  alleges  thet  plaintiff  was  pos- 
sessed of  certain  premises  in  Springfield,  in 
which  she  and  her  family  resided,  and  that 
the  defendant,  to  wit,  on  April  20,  1885, 
wrongfully  erected  a  certain  building  near 
said  premises  in  so  careless,  negligent,  and  im- 
proper a  manner  that  on  said  day  and  after- 
wards, "and  before  the  commencement  of  this 
suit,"  lar^e  quantities  of  rain  water  flowed 
upon,  against,  and  into  said  premises  and  the 
walls,  roofs,  ceilings,  beams,  papering,  floors, 
stairs,  doors,  cellar,  basement,  and  other  parts 
thereof,  and  weakened,  impaired,  and  damaged 
the  same,  by  reason  whereof  said  messuage 
and  premises  became  and  are  damp  and  less 
fit  for  habitation.  The  second  count  alleges 
that  plaintiff  was  the  possessor,  occupier,  and 
owner  of  said  messuage  and  premises,  in 
which  she  and  her  family  dwelt,and  the  defend- 
ant to  wit,  on  said  day,  caused  quantities  of 
water  to  run  into,  against,  and  upon  the  same, 
and  the  walls,  roofs,  floors,  cellars,  etc.,  there- 
of, and  thereby  greatly  weakened,  impaired, 
welted,  and  damaged  the  same.  By  reason 
whereof  said  premises  became  and  were  and 
are  damp,  incommodious,  and  less  fit  for  habi- 
tation. The  plea  was  not  guilty.  The  proof 
tends  to  show  that  plaintiff's  building  is  a  two- 
story  brick  building,  with  a  cellar  underneath, 
the  front  room  on  the  first  floor  being  used  as 
H  butcher's  shop,  and  the  rest  of  the  building 
being  used  as  a  dwelling;  that  the  building 


was  erected  several  years  before  that  of  the 
defendant;  that  defendant's  building  is  on 
the  lot  west  of  plaintiff's  lot,  and  is  about  sixty 
feet  long,  having  an  office  in  front  and  a  beer- 
bottling  establishment  in  the  rear,  and  has  one 
roof,  which  slants  towards  plaintiff's  proper- 
ty; that  there  are  three  windows  on  the  west 
side  of  plaintiff's  house,  besides  the  three  cellar 
windows;  that  her  wall  is  a  little  over  two  feet 
from  the  west  line  of  her  lot;  that  when  it 
rains  the  water  flows  against  her  west  wall, 
and  some  of  it  into  her  windows  and  cellar 
from  the  roof  of  defendant's  building:  that  the 
eave  trough  is  so  far  below  the  eave  that  the 
water  runs  over  it  into  the  windows,  etc. 

Messrs.  Palmer  A  Shutt,  for  appellant: 

The  defendant's  breach  of  duty  was  the 
building  of  the  roof  and  its  pitch  which  caused 
the  injury  to  the  extent  of  the  flow  of  the  water 
upon  the  roof.  It  was  against  this  he  was 
bound  to  protect  the  plaintiff. 

Gould  V.  McKenna,  86  Pa.  297,  27  Am.  Rep. 
707. 

The  right  of  the  defendant  to  erect  and 
maintain  a  building  upon  its  own  premises  «is 
not  questioned;  and  it  may  construct  it  in  such 
manner  as  it  chooses.  It  is  only  when,  and  so 
long  as,  it  injures,  or  continues  to  injure  others, 
by  such  use  of  property,  that  it  can  be  regarded 
as  a  wrongdoer. 

In  such  a  case  a  party  can  only  recover  dam- 
ages for  acts  done  before  the  suit  was  com- 
menced. 

Cooper  V.  Randall^  59  111.  321. 

One  may  bring  a  suit  for  the  deterioration  in 
value  of  real  property  from  a  nuisance,  alleg- 
ing its  permanency,  and  by  such  an  action  the 
plaintin  consents  to  the  continuance  of  the 
nuisance,  and  accepts  the  judgments  recov- 
ered, as  a  compensation  therefor, — such  recov- 
ery will  have  the  effect  to  give  the  defendant 
a  permanent  right  to  do  the  acts  which  consti- 
tute the  nuisance,  as  fully  as  though  there  had 
been  a  condemnation  of  the  property  by  the 
exercise  of  the  right  of  eminent  domain. 

Chicago  dt  B.  I.  R.  Go.  v.  Loeb,  118  lU.  303. 

In  the  case  of  nuisances  which  are  transient 
rather  than  permanent  in  their  character,  the 
continuance  of  the  injurious  acts  is  considered 
a  new  nuisance,  for  which  a  fresh  action  will 
lie. 

Chicago  &  E.  1,  R.  Co.  v.  MeAnley,  121  111. 
164;  Wood,  Limitations,  871. 

Ttiere  is  a  distinction  between  damages  re- 
sulting from  authorized  structures,  and  those 
arising  from  wrongful  acts  amounting  to  neg- 
ligence. 

Ohio  d  Af.  R.  Co.  V.  WacTiter,  123  111.  440; 
Chicago,  B.  db  Q.  R.  Co.  v.  Schaffer,  124  111. 
112. 

Where  deterioration  of  the  value  of  land  is 
occasioned  by  a  nuisance  created  by  the  con- 
struction of  a  railroad,  such  a  nuisance  is  a 
permanent  one,  so  that  all  damages  for  past  and 


Note.— Without  attempting  to  review  all  the 
numerous  cases  touohinir  the  question  of  damagres 
for  a  continuing  nuisance  many  of  which  are  cited 
by  the  coiurt  in  its  opinion  we  refer  especially  to 
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Aldworth  v.  Lynn,  10  L.  R.  A.  310, 153  Mass.  58s  and 
Na8h\ille  v.  Comer,  7  L.  R.  A.  466,  88  Tenn.  415,  for 
Illustrations  of  the  law  on  this  subject. 
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future  injury  to  the  property  may  be  recovered 
iD  one  suit,  and  such  recovery  will  be  a  bar  to 
all  future  actions  therefor. 
Kankakee  d  8.  B,  Co.  v.  Hatan,  181  111.  801. 
The  above  cases  demonstrate  that  there  is  no 
purpose  to  depart  from  the  well-recognized 
common-law  rules,  limitini?  damages  for  nui- 
sances of  a  transient  or  private  character,  or 
those  where  the  future  damages  can  only  result 
from  the  continued  wrongdoing  of  the  defend- 
ant to  such  as  arise  from  acts  committed  prior 
to  the  commencement  of  the  action.  No  injury 
can  be  deemed  a  permanent  one  within  the 
rule,  but  such  as  results  from  the  existence  of 
a  lawful  structure,  and  where  the  legal  right  to 
maintain  it  in  its  then  condition  exists,  and 
where  the  judgment  is  to  be  deemed  in  effect 
the  conveyance  or  recoffnition  of  such  right. 
See  Uline  v.  Neic  York  Cent,  &  H.  R.  R,  Co. 
101  N.  Y.  125;  AldwoHh  v.  Lynn,  10  L.  R.  A. 
210.  153  Mass.  53. 

The  maintenance  of  a  structure  which  will 
continue  to  cause  a  wrongful  diversion  of  water 
upon  plaintiff's  land,  in  quantities  varying 
with  the  seasons,  is  a  continuing  nuisance  and 
invasion  of  the  plaintiff's  right  from  day  to 
day,  and  he  may  select  his  own  time  for  bring- 
ing his  action  thereon. 

WelU  V.  New  Baven  dt  K  Co.  151  Mass.  46; 
Reed  v.  State,  108  N.  Y.  407;  Silsln/  Mfij.  Co.  v. 
State,  104  N.  Y.  562;  Cooke  v.  England,  27  Md. 
14,  92  Am.  Dec.  680,  note;  Barrick  v.  Sr/nffer- 
deeker,  123  N.  Y.  52;  UargreuDes  v.  Kimberly, 
26  W.  Va.  787,  53  Am.  Rep.  121. 
Mr,  C«  A.  Keyea  also  for  appellant. 
Messrs.  Patton  A  Hamiltoitf  for  appellee: 
When  property  is  depreciated  in  value  by  a 
nuisance  of  a  permanent  character,  or  which 
is  treated  as  permanent  by  the  parties,  all 
damages  for  the  past  and  future  injury  of  the 
property  may  be  recovered  in  one  action. 

Chicago  d:  E.  1.  R.  Co.  v.  Loeb,  118  111.  203; 

Kankakee  d  S.  R.  Co,  v.  Horan,  131  111.  288. 

In  ascertaining  the  depreciatioo  in  the  value 

of  the  property,  all  the  facts  and  circumstances 

should  be  considered. 

Ottaiea  Oas  Light  d  C.  Co.  v.  Graham,  28 
111.  73.  81  Am.  Dec.  263;  Illinois  Cent.  R.  Co. 
V.  GrabiU,  50  111.  241;  Chicago  d  E.  7.  R.  Co. 
v.  Loeb,  and  Kankakee  d  S.  R,  Co.  v.  Horan, 
siipra. 

When  a  wrongful  act  is  done  which  produces 
an  injury,  which  is  not  only  immediate,  but 
from  Its  very  nature  is  permanent,  all  damages 
resulting,  both  before  and  after  the  commence- 
ment of  the  suit,  may  be  estimated  and  recov- 
ered in  one  action. 

Cof}per  V.  Randall,  59  III.  317;  Chieago  d  E. 
J.  R.  Co.  V.  Lo€b,  Kankakee  d  S.  R.  Co.  v. 
Iloran,  and  Chicago  d  N.  ff.  7^  Co,  v.  Hoag, 
sypra. 

Magprttder»  J.,  delivered  the  opinion  of 
the  court: 

Proof  was  introduced  of  damage  done  to 
plaintiff's  property  after  the  commencement  of 
the  suit  by  reason  of  rain  storms  then  occur- 
ring. The  defendant  asked,  and  the  court  re- 
fused to  give,  the  following  instruction :  "The 
court  instructs  the  jury  that  the  suit  now 
being  tried  was  commenced  in  the  month  of 
April,  1890,  and  that  they  are  not  to  take  into 
consideration  the  question  as  to  whether  or  not 
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any  damage  has  accrued  to  plaintiff's  property 
since  the  commencement  of  this  suit."    The 
question  presented  is  whether  plaintiff  was 
entitled  to  recover  only  such  damages  as  ac> 
crued  before  and  up  to  the  beginning  of  her 
suit,  leaving  subsequent  damaces  to  be  sued 
for  in  subsequent  suits,  or  whether  she  was 
entitled  to  estimatejand  recover  in  one  action 
all  damages  resulting  both  before  and  after  the 
commencement  of  this  suit.     The  rule  origi- 
nally, at  common  law,  was  that  in  personal 
actions  damages  could  be  recovered  only  up  to 
the  time  of  the  commencement  of  the  action. 
3  Com.  Dig.  title.  Damages,  D.     The  rule  sub- 
sequently prevailing  in  such  actions    is  that 
damages  accruing  after  the  commencement  of 
the  suit  may  be  recovered,  if  they  are  the  natu- 
ral and  necessary  result  of  the  act  complained 
of,  and  where  they  do  not  themselves  consti- 
tute a  new  cau.se  of  action.    Wood's  Mayne, 
Damages,  §  103:  Birchard  v.  Booth,  4  Wis.  67; 
Slfiterw,  Rink,  18  111.  527;    Fetter  v.   Beale,  1 
Salk.  11;  Uoirell  v.  Ooodnch,  69  III.  556.     In 
actions  of  trespass  to  the  realty,  it  is  said  that 
damages  may  be  recovered  up  to  the  time  of 
the  verdict,  (Com.  Dig.  363,  title,  Damages, 
D:)  and  the  reason  why,  in  such  cases,  all  the 
damages  may  be  recovered  in  a  single  action, 
is  that  the  trespa.ss  is  the  cause  of  action,  and 
the  injury  resulting  is  merely  the  result  of  dam- 
ages.   5  Am.   &  Eng.  Encyclop.  Law,  p.  16, 
case  cited  in  note  2.     But  in  the  c&se  of  nui- 
sances or  repeated  trespas.ses  recovery  can  ordi- 
narily be  had  only  up  to  the  commencement 
of  the  suit, because  every  continuance  or  repe- 
tition of  the  nuisfiuce  gives  rise  to  anew  cause 
of  action,  and  the  plaintiff  may  bring  successive 
actions  as  long  as  the  nuisance  lasts.     McCon- 
nelY.  Kibhe,  29  111.  483,  and  33  111.  175;  67a- 
cago,  R.  1.  d  P,  R.   Co.  v.   Moffitt,  75  111.  524; 
Chicago,  B,  d  Q.  R.    Co.  v.  Schafer,  124  111. 
112.    The  cause  of  action,  in  case  of  an  ordi- 
nary nuisance,  is  not  so  much  the  act  of  the 
defendant  as  the  injurious  consequences  re- 
sulting from  his  act,  and  hence  the  cause  of 
action  does  not  arise  until  sucii  consequences 
occur:  nor  can  the  damages  be  estimated  be- 
yond the  date  of  bringing  the  first  suit.    5 
Am.  &  Enjr.  Encyclop.  Law,  p.  17,  and  cases 
in  not^s.     ft  has  been  held,  however,  that  where 
permanent  structures  are  erected,  resulting  in 
injury  to  adjacent  realty,  all  damages  may  be 
recovered  in  a  single  suit.     Id.  p.  20,  and  cases 
in  note. 

But  there  is  much  confusion  among  the 
authorities  which  attempt  to  distinguish  be- 
tween cases  where  successive  actions  lie  and 
those  in  which  only  one  action  may  be  distin- 
guished. This  confusion  seems  to  arise  from 
the  different  views  entertained  in  regard  to  the 
circumstances  under  which  the  injury  suffered 
by  the  plaintiff  from  the  act  of  the  defendant 
shall  be  regarded  as  a  permanent  injury. 
'*  The  chief  difficulty  in  this  subject  concerns 
acts  which  result  in  what  effects  a  permanent 
change  in  the  plaintiff's  land,  and  is  at  the 
same  time  a  nuisance  or  trespass."  Sedgw. 
Damages,  8th  ed.  §  94.  Some  cases  hold  it 
to  be  unreasonable  to  assume  that  a  nuisance 
or  illegal  act  will  continue  forever,  and  there- 
fore refuse  to  give  entire  damages  as  for  a  per- 
manent injur}',  but  allow  such  damages  for 
the  continuation  of  the  wrong  as  accrued  up 
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to  the  date  of  the  bringing  of  the  suit.  Other 
cases  take  the  ground  that  the  entire  contro- 
versy should  be  settled  in  a  single  suit,  and 
that  damages  should  be  allowed  for  the  whole 
injury,  past  and  prospective,  if  such  injury  be 
proven  with  reasonable  certainty  to  be  perma- 
nent in  its  character.  Id.  §  94.  We  think, 
upon  the  whole,  that  the  more  correct  view  is 
presented  in  the  former  class  of  cases.  1  Suth. 
Damages,  198-202:  8  Suth.  Damages,  $69-399; 
1  Sedew.  Damages,  8th  ed.  g§  91-94:  Uli7ie  v. 
New  fork  Cent,  dt  H.  R,  R,  Co,  101  N.  Y.  98: 
Duryea  v.  New  York,  26  Hun,  120;  Blunt  v. 
McCormiek,  8  Denio,  288;  Cooke  v.  England, 
27  Md.  14,  92  Am.  Dec.  630,  notes;  Reed  v. 
State,  108  N.  Y.  407;  Uargreates  v.  Eimberly, 
26  W.  Va.  787,  53  Am.  Rep.  121;  Ottenot  v. 
New  York,  L.  d  W.  R.  Co.  119  N.  Y.  603; 
6V?W  V.  Smith,  88  Wis.  21 ;  Delaware  <&  H.  Canal 
Co.  V.  WHght,  21  N.  J.  L.  469;  Welh  v.  New 
Haven  <fe  N.  Co.  151  Mass.  46;  Barrick  v.  Sehif- 
ferdecker,  128  N.  Y.  52;  SiWty  Mfg.  Co.  v. 
8taU,  104  N.  Y.  562;  Aldworth  v.  Lpnn,inS 
Mass.  58,  10  L.  R.  A.  210;  Troy  v.  Ches/itre 
R.  Co.  28  N.  H.  88,  55  Am.  Dec.  177;  Cooper 
V.  Randall,  59  111.  317;  Chicago  <fe  N.  W.  R.  Co. 
V.  Hoag,  90  111.  889.  We  do  not  wish  to  be 
understood,  however,  as  holding  that  the  rule 
laid  down  in  the  second  class  of  cases  is  not 
applicable  under  some  circumstances,  as  in  the 
case  of  permanent  injury  caused  by  lawful  pub- 
lic structures,  properly  constructed  and  perma- 
nent in  their  character.  In  Ulinev.  New  York 
Cent,  cfe  H.  B.  R.  Co.^  evpra,  a  railroad  com- 
pany raised  the  grade  of  the  street  in  front  of 
plaintiff's  lots  so  as  to  pour  the  water  there- 
from down  over  the  sidewalk  into  the  base- 
ment of  the  houses,  flooding  the  same  with 
water,  and  rendering  them  damp,  unhealthy, 
etc.,  and  injuring  the  rental  value,  etc.  In 
discussing  the  question  of  the  damages  to 
which  the  plaintiff  was  entitled  the  court  savs: 
"The  question,  however,  still  remains',  what 
damages  ?  All  hef  damages  upon  the  assump- 
tion that  the  nuisance  was  to  be  permanent,  or 
only  such  damages  as  she  sustained  up  to  the 
commencement  of  the  action?  .  .  .  There 
has  never  been  in  this  state  before  this  case  the 
least  doubt  expressed  in  any  judicial  decision 
...  that  the  plaintiff,  in  such  a  case,  is  en- 
titled to  recover  only  up  to  the  commencement 
of  the  action.  That  such  is  the  rule  is  as  well 
settled  here  as  any  rule  of  law  can  be  by  re- 
peated and  uniform  decisions  of  all  the  courts, 
and  it  is  the  prevailing  doctrine  elsewhere." 
Then  follows  an  exhaustive  review  of  the  au- 
thorities, which  sustain  the  conclusion  of  the 
court  as  above  announced.  In  Duryea  v.  New 
York,  supra,  the  action  was  brought  to  recover 
damages  occasioned  by  the  wrongful  acts  of 
one  who  had  discharged  water  and  sewage 
upon  the  land  of  another,  and  it  was  held  that 
no  recovery  could  be  had  for  damages  oc- 
casioned by  the  discharge  of  the  water  and 
sewage  upon  the  land  after  the  commencement 
of  the  action.  In  Blunt  v.  MeConnick,  supra, 
the  action  was  brought  by  a  tenant  to  recover 
damages  against  his  landlord  because  of  the 
latter's  erection  of  a  building  adjoining  the 
demised  premises,  which  shut  out  the  light 
from  the  tenant's  windows  and  doors;  and  it 
was  held  that  damages  could  only  be  recovered 
for  the  time  which  Tiad  elapsed  when  the  suit 
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was  commenced,  and  not  for  the  whole  term. 
In  Bargreates  v.  Kimberly,  supra,  the  actioa 
was  case  to  recover  damages  for  causing  sur- 
face water  to  flow  on  plaintiff's  lot,  and  for  in- 
jury to  his  trees  by  the  use  of  coke  ovens  niear 
said  lot,  and  for  injury  thereby  to  his  health 
and  comfort;  and  it  was  held  to  be  error  to 
permit  a  witness  to  answer  the  following  ques- 
tion: *' What  will  be  the  future  damage  to 
the  property  from  the  acts  of  the  defendant  ?"^ 
the  court  sayinsr:  "In  all  1  hose  cases  where 
the  cause  of  the  injury  is  in  its  nature  perma- 
nent, and  a  recovery  for  such  injury  would 
confer  a  license  on  the  defendant  to  continue 
the  cause,  the  entire  damage  may  be  recovered 
in  a  single  action,  but  where,  the  cause  of  the 
Injury  is  in  the  nature  of  a  nuisance,  and  not 
permanent  in  its  character,  but  of  such  a  char- 
acter that  it  may  be  suppoised  that  the  defend- 
ant would  remove  it  rather  than  suffer  at  once 
the  entire  damage  which  it  may  inflict  if  per- 
manent, then  the  entire  damage  cannot  be  re- 
ccvered  in  a  single  action;  but  actions  may  be 
maintained  from  time  to  time  as  long  as  the 
cause  of  the  injury  continues."  In  Wells  v. 
Neuj  Haven  dt  N.  Co.,  supra,  where  a  railroad 
company  maintained  a  culvert  under  its  em- 
bankment, which  impaired  land  by  discharg- 
ing water  on  it,  it  was  held  that  the  case  iSX 
within  the  ordinary  rule  applicable  to  contin- 
uing nuisances  and  continuing  trespasses. 
Reference  was  made  to  Vline  v.  New  York 
Cent,  db  H.  R.  R.  Co.,  supra,  and  the  follow- 
ing language  was  used  by  the  court :  '*  If  the 
defendant's  act  was  wrongful  at  the  outset,  as 
the  jury  have  found,  we  see  no  way  in  which 
the  continuance  of  Us  structure  in  its  wrong- 
ful form  could  become  rightful  as  against  the 
plaintiff,  unless  by  release  or  grant  by  pre- 
scription or  by  the  payment  of  damages.  If 
originally  wrongful,  it  has  not  become  right- 
ful merely  by  being  built  in  an  enduring  man- 
ner." In  Aldworth  Y.  Lynn,  supra,  where  the 
action  was  for  damages  sustained  by  a  land- 
owner through  the  improper  erection  and 
maintenance  of  a  dam  and  reservoir  by  the 
city  of  Lynn  on  adjoining  land,  the  Supreme 
Court  of  Massachusetts  says:  "The  plaintiff 
excepted  to  the  ruling  that  she  was  entitled  to 
recover  damages  only  to  the  date  of  her  writ, 
and  contended  that  the  dam  and  pond  were 
permanent,  and  that  she  was  entitled  to  dam- 
ages for  a  permanent  injury  to  her  properly. 
An  erection  unlawfully  maintained  on  one's 
own  land,  to  the  detriment  of  the  land  of  a 
neighbor,  is  a  continuing  nuisance,  for  the 
maintenance  of  which  an  action  may  be 
brought  at  any  time,  and  damages  recovered 
up  to  the  time  of  bringing  the  suit.  .  .  . 
That  it  is  of  a  permanent  character,  or  that  it 
has  been  continued  for  any  length  of  time  lesa 
than  what  is  necessary  to  acquire  a  prescript- 
ive right,  does  not  make  it  lawful,  nor  deprive 
the  adjacent  landowner  of  his  right  to  recover 
damages.  Nor  can  the  adjacent  landowner, 
in  such  a  case,  who  sues  for  damage  to  his 
property,  compel  the  defendant  to  pay  dam- 
ages for  the  future.  The  defendant  may  pre- 
fer to  change  his  use  of  his  property  so  far  as 
to  make  his  conduct  lawful.  In  the  present 
case  we  cannot  say  that  the  defendant  may 
not  repair  or  reconstruct  its  dam  and  reservoir 
in  such  a  way  as  to  prevent  percolation  with 
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much  less  expenditure  than  would  he  required 
to  pay  damages  for  a  permanent  injury  to  the 
plaintiff's  land." 

In  the  case  at  bar  the  defendant  did  not 
erect  the  house  upon  plaintiff's  land,  but  upon 
its  own  land.  Ic  does  not  appear  that  .such 
change  might  not  be  made  in  the  roof,  or  in 
the  manner  of  discharging  the  water  from  the 
roof,  as  to  avoid  the  injury  complained  of. 
The  iirst  count  of  the  declaration,  by  its  ex- 
press terms,  limits  the  recovery  for  damages 
arisine  from  the  negligent  and  improper  con- 
^  struction  of  defendant  s  building  to  such  in- 
*  juries  as  were  inflicted  "before  the  commence- 
ment of  the  suit."  The  second  count  was 
framed  in  such  a  way  as  to  authorize  a  recov- 
ery of  damages  for  the  flow  of  water  upon 
plaintiff's  premises  from  some  other  cause  than 
the  wrongful  construction  of  the  defendant's 
building;  and  accordingly  plaintiff's  evidence 
tends  to  show  that  the  eave  trough,  designed 
to  carry  off  the  water  from  the  roof,  was  so 
placed  as  to  fail  of  the  purpose  for  which  it 
was  intended.  It  cannot  be  said  that  the  eave 
trough  was  a  structure  of  such  a  permanent 
.  character  that  it  might  not  be  changed,  nor 
can  it  be  said  that  the  defendant  would  not 
remove  the  cause  of  the  injury  rather  than  sub- 
mit to  a  recovery  of  entire  damages  for  a  per- 
manent injury,  or  suffer  repeated  recoveries 
during  the  continuance  of  tlie  injtiry.  The 
facts  in  the  record  tend  to  show  a  continuing 
nuisance,  as  the  same  is  defined  in  Aldworth  v. 
Lynn,  supra.  There  is  a  legal  obligation  to 
remove  a  nuisance;  and  "the law  will  not  pre- 
sume the  continuance  of  the  wrong,  nor  allow 
a  license  to  continue  a  wrong,  or  a  trespass  of 
title,  to  result  from  the  recovery  of  damages 
for  prospective  misconduct."  1  Suth.  Dam- 
ages, ld9,  and  notes.  The  question  now  under 
consideration  has  been  before  this  court  in 
Cooper  V.  Randall,  svpra.  The  action  was  for 
damages  to  plaintiff's  premises,  caused  by  con- 
structing and  operating  a  flouring  mill  on  a 
lot  near  said  premises,  whereby  chaff,  dust, 
dirt,  etc.,  were  thrown  from  the  mill  into 
plaintiff's  house.  It  was  there  held  that  the 
trial  court  committed  no  error  in  refusing  to 
permit  the  plaintiff  to  prove  that  the  chaff 
thrown  upon  his  premises  by  the  mill  after  the 
suit  was  commenced  had  seriously  impaired 
the  value  of  the  property,  and  prevented  the 
renting   of    the    house;  and    we   there  said: 


"  When  subsequent  damages  are  produced  by 
subsequent  acts,  then  the  damages  should  tie 
strictlv  confined  to  those  sustained  before  suit 
brought."  It  is  true  that  the  operation  of  the 
mill,  causing  the  dust  to  fly,  was  the  act  of 
the  defendant;  but  it  cannot  be  said  that  it  was 
not  the  continuing  act  of  the  present  appellant 
to  allow  the  roof  or  the  eave  trough  to  remain 
in  such  a  condition  as  to  send  the  water  against 
appellee's  house  upon  the  occurrence  of  a  rain 
storm.  Nor  is  appellant's  house  or  eave  trough 
any  more  permanent  than  was  the  mill  io  the 
Gooper  Case.  In  uhicago  <fc  N.  W.  U.  Go.  v. 
Hoag,  supra,  a  railroad  company  had  turned 
its  waste  water  from  a  tank  upon  the  premises 
of  the  plaintiff,  where  it  spread  and  froze,  and 
a  recovery  was  allowed  for  damages  suffered 
after  the  commencement  of  the  suit;  but  it 
there  appeared  that  the  ice,  which  caused  the 
damage,  was  upon  plaintiff's  premises  before 
the  beginning  of  the  suit,  and  the  damage 
caused  resulted  from  the  melting  of  the  ice 
after  the  suit  was  brought.  It  was  there  said: 
'*The  injury  sustained  by  appellee  between 
the  commencement  of  the  suit  and  the.  trial 
was  not  from  any  wrongful  act  done  by  ap- 
pellant during  that  time,  but  followed  from 
acts  done  before  the  suit  was  commenced.'^ 
Here,  the  water,  which  caused  the  injury,  was 
not  upon  plaintiff's  premises,  either  in  a  con- 
gealed or  liquid  state,  before  the  beginning  of 
the  suit,  but  flowed  thereon  as  the  result  of 
rain  storms  which  occurred  after  the  suit  was 
commenced.  We  think  the  correct  rule  upon 
this  subject  is  stated  as  follows:  *'  If  a  pri- 
vate structure  or  other  work  on  land  is  the 
cause  of  a  nuisance  or  other  tort  to  the  plain- 
tiff, the  law  cannot  regard  it  as  permanent,  no 
matter  with  what  intention  it  was  built;  and 
damages  can  therefore  be  recovered  only  to 
the  date  of  the  action."  1  Sedgw.  Damages, 
8th  ed.  ^  93.  It  follows  from  the  foregoing 
observations  that  it  was  error  to  allow  the 
plaintiff  to  introduce  proof  of  damage  to  her 
property  caused  by  rain  storms  occurring  after 
the  commencement  of  her  suit,  and  that  the 
instruction  asked  by  the  defendant  upon  that 
subject,  as  the  same  is  above  set  forth,  sbould 
have  been  given. 

The  judgments  of  the  Appellate  and  Circuit 
Courts  are  reversed,  and  the  cause  is  remanded 
to  the  Circuit  Court. 


NORTH  CAROLINA  SUPREME  COURT. 


ATLANTIC  EXPRESS    CO.,  Appt., 

V. 

WILMINGTON  «fc  WELDON  R.   CO. 

et  al. 


(..i/i..N.c.V/.t;i-) 


1.    Invettting   a  railroad    eommissioii 
wltb  authority  to  make  just  and  rea- 


sonable rules  and  reg^ulations  to  prevent 
ezcesBive  charges  and  unjust  discriminations  and 
preferences  by  carriers,  the  reasonableness  and 
legrality  of  which  is  reviewable  by  the  courts,  is 
not  unconatitutional  as  a  delegation  of  legisla- 
tive power. 

8.  Authority  is  given  to  the  railroad 
commission  to  hear  and  determine 
complaints  of  unjust  discrlminationa  and  pref- 


NOTB.— The  conflict  of  decisions  on  the  question 
of  a  railroad  company^s  obligation  to  give  equal 
facilities  for  transportation  to  express  companies 


ion  of  the  Supreme  Court  of  the  United  States  in 
Memphis  ft  L.  R.  R.  Co.  v.  Southern  Exp.  Co.  117  F. 
8. 1, 29  L.  ed.  791. 


makes  any  new  decision  on  that  question  impor-  I     But  the  great  weight  of  that  decision  is  lessened 
tant.    The  North  Carolina  court  adopts  the  decis-  '  by  the  fact  that  it  was  made  against  the  dissent  of 

18  L.RA. 
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North  Carolina  Supreme  Court. 


Dec, 


ereiiceB  under  the  North  CaroliDa  Keilroad  Com- 
mission |Act  which  expressly  provides  that  If  a 
raUroad  company  is  guilty  of  a  violation  of  the 
rules  of  the  commission  and  after  due  notice  of 
such  violation  does  not  make  full  recompense 
for  the  wrong  or  injury  done,  it  shall  incur  a 
penalty,  and  also  constitutes  such  commission  a 
court  of  record. 

8«  The  details  of  practice  and  pleading 
may  be  supplied  by  a  railroad  commission 
which  Is  constituted  a  court  of  record  under  the 
inherent  power  of  every  court  of  record  to  make 
such  rules  not  inconsistent  with  the  law  as  are 
necessary  to  the  exercise  of  the  powers  conferred 
upon  it. 

4.  A  statute  making  it  nnlawfU  for  any 
common  carrier  to  ffive  undue  or  un- 
reasonable preference  to  any  person,  com- 
pany, firm,  corporation  or  locality  does  not  re- 
quire equal  facilities  to  be  given  to  expreie 
companies  for  carrying  on  business  over  a  rail- 
road unless  it  holds  itself  out  as  a  common  car- 
rier of  such  companies. 

5.  A  railroad  company  is  not  under  ob- 
ligation to  Airnish  an  express  com- 
pany with  fiusilities  for  doing  an  express 
business  upon  its  road  such  as  it  provides  for 
Itself  or  some  other  express  company,  unless  it 
holds  itself  out  as  a  common  carrier  of  express 
companies. 

(December  13, 1892.) 

APPEAL  by  corapIaiDant  from  a  judgment 
of  the  Superior  Court  for  Wake  County 
dismissing  the  complaint  in  an  action  brought 
to  compel  defendants  to  afford  plaintiff  proper 
facilities  for  carrying  on  its  business.  Af- 
•firmed. 

The  facts  are  stated  in  the  opinion. 

MttsHrs.  W.  W.  Clark  and  0«  H.  Onion 
for  appellant. 

Messrs.  Haywood  &  Haywood*  for  ap- 
pellees: 

The  law  applies  to  the  persons— the  public 
— for  whom  transportation  services  are  rend- 
ered, and  not  to  the  instruments,  be  they  per- 
sons or  corporations,  throu<2:h  or  by  which  the 
services  are  performed.       ^ 

Memphis  jk  L.  R,  R.  Co.  v.  Sonthern  Krp. 
Co.  117  U.  S.  1,  29  L.  ed.  791. 

Railroad  companies  are  not  required  to  fur^ 
nish  express  facilities  to  all  alike  who  demand 
them. 

PJister  V.  Central  Pac.  R.  Co.  70  Cal.  169,  27 
Am.  &  En;;.  H.  K.  Cas.  846.  See  also  Sargent 
V.  liofiton  &  L.  R.  Co.  115  Mass.  416;  Cmnblos 


V.  Philadelphia  &;  R.  R.  Co.  4  Brewat.  568; 
Jencks  V.  Coleman,  2  Sumn.  224;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants  Bank,  47  U.  S.  6 
IIow.  844,  12  L.  ed.  465;  Barney  v.  Oyster  Bwy 
Co.  67  N.  Y.  801 ;  The  D.  R.  Martin,  11  Blatchf . 
233. . 

Express  companies  are  not  subject  to  provis- 
ions of  the  Interstate  Commerce  Act. 

United  States  v.  Morsman,  42  Fed.  Rep.  448; 
Re  Express  Companies,  1  Inters.  Com.  Rep.  677, 
32  Am.  &  £ng.  R.  R.  Cas.  567. 

The  cases  relied  upon  to  establish  that  the  de- 
fendants can  be  compelled  to  extend  equal  fadl-  ^ 
ities  to  all  express  companies  applying  for  the ' 
same,  viz. :  New  England  Exp.  Co.  v.  Maine 
Cent.  R.  Co.  57  Me.  188,  2  Am.  Rep.  81;  Buffalo 
East  Side  R.  Co.  v.  Buffalo  Street  R,  Co.  2  L.  R.  A. 
384.  Ill  N.  Y.  182;  People  v.  Hawley,  8  Mich. 
830;  Chicago,  B.  <Sk  Q.  R.  Co.  v.  Cutis,  94\J.  8. 
155,  24  L.  ed.  94,— are  not  applicable  to  this 
case. 

The  ** Granger  Cases,"  have  been  materially 
modified  by  subsequent  decisions  of  the  United 
States  Supreme  Court. 

See  Wabash,  St.  L.  d  P.  R.  Co.  v.  lUinois, 
118  U.  S.  557,  80  L.  ed.  244;  Chicago,  M.  db  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  33  L. 
ed.  971;  Robbins  v.  Shelby  County  Tax.  Dist. 
120  U.  S.  489,  80  L.  ed.  694;  Philadelphia  <ft 
S.  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368;  Boitman  v.  Chicago  dt  N 
W.  R.  Co.  125  U.  S.  465,  81  L.  ed.  701;  Fargo 
V.  Steoeris,  121  U.  S.  230,  30  L.  ed.  888;  Leloup 
V.  Mobile,  127  U.  S.  640,  82  L.  ed.  311;  Me- 
Dvffee  V.  Portland  <fc  R.  R.  Co.  52  N.  H.  480, 
13  Am.  Rep.  72;  Sandford  v.  Catawissa,  W.  <fe 
E.  R.  Co.  24  Pa.  378,  64  Am.  Dec.  667. 

The  Legislature  has  no  power  to  pass  a  law 
impairing  the  obligation  of  a  contract  made 
between  the  defendants  and  the  Southern  Ex- 
press Company  before  the  passage  of  the  Rail- 
road Commission  Act. 

Sinking  Fund  Cases,  99  U.  S.  700,  25  L.  ed. 
496;  Tomlinson  v.  Jessup,  82  U.  8.  15  Wall. 
454,  21  L.  ed.  204;  Spring  Valley  Water-  Works 
V.  SchottUr,  110  U.  S.  347,  28  L.  ed.  178;  New 
Jersey  v.  Yard,  95  U.  8.  104,  24  L.  ed.  852; 
Holyoke  Water  Power  Co.  v.  Lyman,  82  U.  S. 
15  Wall.  500,  21  L.  ed.  188;  Sio7ie  v.  Missis- 
sippi, 101  U.  S.  814,  25  L.  ed.  1079;  Chicago, 
B.  dt  Q.  R.  Co.  V.  Cutts,  94  U.  S.  155-161.  24 
L.  ed.  94,  95 ;  Dartmouth  College  Trustees  ▼. 
Woodward,  17  U.  S.  4  Wheat  518,  4  L.  ed. 
629;  1  Morawetz,  Priv.  Corp.  §^  1-8;  SiOfert 
V.  United  States,  122  U.  8.  284,  30  L.  ed.  1161; 


two  justices,  and  was  oontfary  not  only  to  the  de-  i 
cislons  of  lower  Federal  courts  in  Wells.  Farffo  &  < 
Co.  V.  Oresron  R.  &  Nav.  Co.  (Or.)  16  Am.  &  Enir.  R.  : 
H.  Cas.  87,  8  Sawy.  800;  Dinsmore  v.  Louisville,  C.  &  ; 
L.  R.  Co.  (Ky.)  2  Fed.  Rep.  465;  Southern  Exp.  Co. 
v.  Louisville  &  N.  R.  Co.  (Tenn.)  4  Fed.  Rep.  481; 
Southern  Exp.  Co.  v.  Memphis  &  L.  R.  Co.  (Ark.)  8 
Fed.  Kep.  799,  which  it  reversed  or  overruled,  but 
also  to  several  carefully  considered  decisions  of 
eminent  BtMe  courts  in  McDuffee  v.  Portland  &  R. 
R.  Co.  62  N.  H.  430,  18  Am.  Rep.  72;  Sandford  v. 
Catawissa,  W.  &  E.  R.  Co.  24  Pa.  378,  64  Am.  Dec. 
667;  New  England  Exp.  Co.  v.  Maine  Cent.  R.  Co. 
67  Me.  188,2  Am.  Rep.  91. 

Since  the  question  is  not  one  on  which  the  decis- 
ion of  the  Supreme  Court  of  the  United  States  is 
binding  on  state  courts,  the  question  must  be  re- 
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frarded  as  unsettled  except  in  those  few  Jurisdic- 
tions in  which  it  has  already  been  decided. 

In  respect  to  the  necessity  of  a  railroad  com- 
pany's hoidlnff  itself  out  as  a  common  carrier  of 
expressmen  in  order  to  make  It  liable  for  discrim- 
ination between  them,  it  is  expressly  held  in  Mc- 
Duffee V.  Portland  &  R.  R.  Co.,  supra,  that  it  does 
so  hold  itself  out  when  it  accepts  the  business  of 
one  express  company. 

For  note  on  the  irencral  subject  of  compulsory 
service  by  party  whose  business  it  is  to  serve  the 
public  see  further,  Rush\ille  v.  Rushvllle  Nat. 
Gas  Co.  (Ind.)  15  L.  R.  A.  82L 

For  note  on  the  right  of  a  carrier  at  common  law 
to  discriminate  between  its  patrons  generally,  see 
Louisville,  E.  &  St.  L.  ConsoL  R.  Co.  v.  Wilson  (Ind.) 
18  L.  R.  A.  105.  a  A.  R. 


1892. 
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U.  8.  CoD8t.  art.  1,  sec.  10;  Ang.  &  A.  Priv, 
(;orp.  §  767;  Edwards  v.  Ktarzey,  96  U.  B. 
595,  24  L.  ed.  798. 

To  destroy  the  ability  of  a  party  to  perform 
his  contract,  is  to  impair  its  obligation  within 
the  meaning  of  the  Constitution. 

Pumpelly  v.  Ore^n  Bay  <fe  M.  Canal  Co.  80 
U.  8.  13  Wall  166,  20  L.  ed.  557;  iSt.  Tarn- 
fnany  W.  W.  Go.y,  New  OrleamW.  W.  Go,  120 
U.  8.  64,  80  L.  ed.  563;  Shields  v.  Ohio,  95  U. 
S.  319,  24  L.  ed.  857;  Sinking  F'ftnd  Cases,  99 
U.  8.  700,  721,  740.  742,  748,  749,  757,  758,  25 
L.  ed.  496,  602,  509»  510,  512,  515;  New  Or- 
leans Oas  Light  Co.  v.  Louisiana  L.  db  H.  P.  dt 
Mfg.  Go.  115  U.  S.  650,  660,  672, 674,  29  L.  ed. 
516, 520,  524, 525;  LouisviUe  Oas  Co.  v.  Citizens 
Gas  Light  Co.  115  U.  8.  683,  29  L.ed.  510;  Mora- 
weiz,  Priv.  Corp.  ^55  478,  474,  478. 

The  reservation  of  legislative  control  over 
the  corporate  power  of  the  defendant  acts  only 
upon  the  relations  between  the  state  and  cor- 
poration, and  not  upon  what  is  done  between 
the  corporation  and  those  with  whom  it  deals. 

New  Orleans  Oas  Light  Co.  v,  Louisiana  L. 
dtH.P.dk  Mfg.  Co.  svpra;  Railroad  Commission 
Cases,  116  U.  8.  807-829,  29  L.  ed.  686-648; 
TomlinsoH  v.  Jessup,  82  U.  S.  15  Wall.  459,  21 
L.  ed-  204;  Sinking  Fund  Cases,  99  U.  8.  721, 
759,  25  L.  ed.  501, 7515;  Miller  v.  State,  82  U. 
S.  15  Wall.  499,  21  L.  ed.  104;  Chicago  v. 
Sheldon,  76  U.  8.  9  Wall.  50-55,  19  L.  ed.  594. 
597. 

Mr.  F.  H«  Buabee  also  for  appellees. 

Shepherd*  Ch.  J.^  delivered  the  opinion 
of  the  court : 

Although  we  are  of  the  opinion,  for  the 
reasons  hereinafter  stated,  that  the  particular 
relief  asked  for  in  this  proceeding  is  not 
authorized  by  the  provisions  of  what  is 
known  as  the  "Railroad  Commission  Act," 
still  we  do  not  feel  at  liberty  to  ignore  the 
important  question  of  jurisdiction  suggested 
in  the  answers  of  the  defendants  and  the  ar- 
guments of  counsel.  The  question  is  a  seri- 
ous one,  and  involves  in  a  great  measure 
the  efficiency  of  the  legislation  designed  for 
the  ''supervision"  of  railroad  companies  and 
other  common  carriers  in  respect  to  the  tix- 
ing  of  reasonable  freight  and  passenger  tar- 
iffs, the  prevention  of  unjust  discrimina- 
tions and  preferences,  and  the  regulation  of 
other  matters  pertaining  to  transportation 
within  the  state,  in  which  the  public  is 
deeply  interested.  That  the  Legislature  has 
the  authority  to  provide  reasonable  rules  and 
regulations  for  the  effectuating  of  such  pur- 
poses is  too  well  settled  to  admit  of  discus- 
sion (Durham  <fe  JV"  Ji.  Co.  v.  Bichm&nd  dt 
J).  R.  Co.  104  N.  C.  673 ;  Chicago,  B.  cfe  Q. 
R.  Co.  V.  Iowa,  94  U.  8.  155,  24  L.  ed.  94 ; 
Dubuque  db  R.  C.  R.  Co.  v.  Richmond,  86  U. 
8.  19  Wall.  584,  22  L.  ed.  173 ;)  and  it  is 
eqtially  well  settled  that,  in  delegating  such 
authority  to  a  commission,  it  does  not  tran- 
scend its  constitutional  powers.  St&ne  v. 
Farmers  Loan  dt  Trust  Co.  116  U.  8.  807,  29 
L.  ed.  636 :  19  Am.  &  Eng.  Encyclop.  Law, 
686,  and  the  numerous  authorities  cited  in 
the  notes. 

"  The  difference  between  the  power  to  pass 
a  law  and  the  power  to  adopt  rules  and  reg- 
ulations to  carry  into  effect  a  law  already 
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passed  is  apparent  and  great :  and  this  we 
understand  to  be  the  distinction  recognized 
strikingly  by  all  the  courts  as  the  true  rule 
in  determining  whether  or  not,  in  such  cases, 
a  legislative  power  is  granted.  The  former 
would  be  unconstitutional,  whilst  the  latter 
would  not."  Georgia  R.  dt  Bkg.  Co.  v. 
Smith,  70  Ga.  694,  9  Am.  &  Eng.  U.  R.  Cas. 
385.  A  careful  scrutiny  of  the  Act  of  As- 
sembly constituting  a  ^railroad  commission" 
(Acts  1891,  chap.  320)  fails  to  disclose  a 
purpose  to  confer  upon  that  body  anything 
in  the  nature  of  legislative  power.  The  Act, 
among  other  things,  denounces  excessive 
charges,  unjust  discriminations  and  prefer- 
ences, as  unlawful,  and  invests  the  commis- 
sion with  authority  to  "make  such  just  and 
reasonable  rules  and  regulations  as  may  be; 
necessary  for  preventing^'  the  same ;  the  rea- 
sonableness and  legality  of  such  rules  and 
regulations  being  reviewable  by  the  courts. 
This  power,  as  we  have  just  seen,  may  be 
delegated  to  a  commission,  and  any  objection 
on  that  ground  is  therefore  untenable. 

It  is  insisted,  however,  that  the  commission 
has  no  jurisdiction  to  entertain  and  pass  upon 
complaints  made  in  respect  to  the  violation 
of  the  provisions  of  section  4,  and  perhaps 
other  sections,  of  the  said  Act,  That  section 
declares  that  all  unjust  discriminations  and 
preferences  shall  be  unlawful,  and  it  is  urged 
that  the  only  remedy  provided  against  its 
infraction  is  by  indictment,  to  be  prosecuted 
in  a  court  of  competent  jurisdiction.  It  is 
very  plain  to  us  that  the  contention  is  with- 
out foundation,  as  in  section  5  the  authority 
of  the  commission  to  make  rules  and  regula- 
tions for  the  prevention  of  these  very  acts  is 
expressly  conferred.  The  subjects  embraced 
in  section  4  are  perhaps  the  most  important 
that  are  confided  to  the  regulation  of  the 
commission ;  and,  without  reference  to  the 
plain  language  of  the  Act.  it  is  hardly  to  be 
supposed  that  the  Legislature  intended  to 
insert  therein  a  merely  penal  provision,  en- 
tirely independent  of  and  unconnected  with 
the  duties  imposed  upon  that  body.  Neither 
is  there  any  force  in  the  argument  that  the 
Legislature  cannot  confer  judicial  powers 
upon  the  commission,  as  the  Constitution 
(art.  4,  ^  2)  expressly  authorizes  the  estab- 
lishment of  such  courts  inferior  to  the  su- 
preme court  as  the  Legislature  may  deem 
proper;  and  it  is  to  be  observed  that  the 
commission  has  been  "created  and  constituted 
a  court  of  record,"  with  all  the  "powers  and 
jurisdiction  of  a  court  of  general  jurisdic- 
tion as  to  all  subjects  embraced  in  the  Act 
creating"  the  same.  Acts  1891,  chap.  498. 
Whether  a  court  having  no  power  to  enforce 
its  judgments  fulfills  the  definition  of  a 
court  of  record  and  of  general  jurisdiction  is 
unnecessary  to  be  considered.  It  is  sufficient 
to  say  that  the  Legislature  has  the  authority 
to  establish  courts  inferior  to  the  supreme 
court,  and  to  "allot  and  distribute"  its  juris- 
diction "as  it  may  deem  proper."  Const, 
art.  4,  §  12.  The  question,  then,  is  simply 
whether  the  power  to  hear  and  determine 
complaints  of  this  character  has  been  con- 
ferred, and  this  is  easily  solved  by  a  perusal 
of  section  10  of  the  said  Act,  which  is  as 
follows:     "That  if  any  railroad  company 
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doing  business  in  this  state,  by  ]t«  agent  or 
employes,  shall  be  guilty  of  a  violation  of 
the  rules  and  regulations"  provided  and  pre- 
scribed by  said  commissioners,  and  if,  after 
due  notice  of  such  violation,  given  to  the 
principal  officer  thereof,  .  .  .  ample  and 
full  recompense  for  the  wrong  or  injury  done 
thereby  to  any  person  or  corporation,  as  may 
be  directed  by  said  commissioners,  shall  not 
be  made  within  thirty  days  from  the  time 
of  such  notice,  such  company  shall  incur  a 
penalty  for  each  offense  of  not  less  than  fifty 
dollars  nor  more  than  five  thousand  dollars, 
to  be  fixed  by  the  judge  of  the  court  in 
which  such  action  shall  be  tried.  An  action 
for  the  recovery  of  such  penalties  shall  lie 
in  any  county  of  the  state  where  such  viola- 
tion has  occurred  or  wrong  has  been  perpe- 
trated, and  shall  be  in  the  name  of  the  state 
of  North  Carolina.  The  commissioners  shall 
institute  such  action  through  the  attorney- 
general  or  solicitor  of  the  judicial  district 
fn  which  the  violation  has  occurred, "  etc. 

It  must  be  noted  that  the  present  proceed- 
ing is  not  an  action  instituted  by  the  com- 
missioners for  the  enforcement  of  penalties ; 
nor  is  it,  as  suggested,  an  ordinary  civil  ac- 
tion for  the  recovery  of  damages,  as  is  pro- 
vided in  section  11  of  the  Act.  It  is  brought 
for  the  purpose  of  seeking  **  ample  and  full 
recompense"  for  the  alleged  "wrong  and  in- 
jury" done  the  complainant.  The  Act  looks 
beyond  the  mere  infliction  of  a  penalty  for 
the  violation  of  a  rule  or  regulation,  and 
evidently  provides  for  specific  redress  in  the 
premises.  This  redress  is  to  be  "directed 
by  said  commissioners"  upon  due  notice  to 
the  party  complained  of;  and  it  is  difficult 
to  understand  how  the  proper  measure  of 
relief  can  be  ascertained  except  by  the  exam- 
ination of  testimony.  The  necessary  conclu- 
sion, therefore,  must  be  that  the  commission 
has  the  authority  to  hear  and  determine  all 
matters  that  are  embraced  within  that  part 
of  the  said  section  to  which  we  have  referred. 

No  summons  was  issued  in  the  present 
proceeding,  as  in  civil  actions,  but,  upon  a 
complaint  being  filed,  the  defendants  were 
notified  to  "satisfy  the  complaint  or  answer 
the  same"  within  thirty  days.  After  hearing 
the  testimony,  the  commission  declared,  in 
effect,  that  the  rule  and  regulation  made  pur- 
suant to  the  law  had  been  violated,  and  that 
"ample and  full  recompense"  should  be  made 
by  providing  the  complainant  with  the  facili- 
ties mentioned  in  the  order.  It  is  insisted 
that,  as  no  procedure  is  provided,  the  com- 
mission has  no  authority  to  make  an  order 
of  this  character.  It  is  true  that  no  partic- 
ular rules  of  practice  are  prescribed;  but 
the  power  to  hear  and  determine,  upon  no- 
tice, is,  as  we  have  seen,  expressly  given, 
and  all  necessary  means  are  provided  for  the 
conducting  of  any  inquiry  which  it  is  the 
duty  of  the  commission  to  make.  Provision 
is  made  for  the  service  of  notices  tlie  at- 
tendance of  witnesses,  and  the  punishment 
of  contempts ;  and  the  rules  of  evidence  are 
declared  to  be  the  same  as  in  civil  actions. 
It  is  also  provided  that  there  may  be  an  ap- 
peal, "as  in  other  cases  of  appeal,"  from 
"all  decisions  or  determinations  arising  un- 
der  the   operation   or  enforcement"    of  the 
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Act.  We  cannot  hold  that,  with  all  of  these 
facilities  provided  by  law,  a  power  expressly 
granted  to  hear  and  determine  is  to  be  denied 
because  the  particular  form  of  the  complaint, 
or  the  manner  in  which  the  proceeding  i.s  to 
be  entitled,  or  some  other  immaterial  mat- 
ter of  detail,  is  not  particularly  prescribed. 
Besides,  such  details  may  well  be  supplied 
by  the  commission  under  the  inherent  power 
of  every  court  of  record  to  make  such  rules, 
not  inconsistent  with  the  law,  as  are  neces- 
sary to  the  exercise  of  the  powers  conferred 
upon  them.  4  Am.  &  Eng.  Encyclop.  Law, 
450,  and  the  cases  cited.  It  must  be  ad- 
mitted, however,  that  in  many  respects  the 
act  is  singularly  obscure  and  confused.  It 
bears  the  impress  of  hasty  legislation,  and 
seems  to  be  composed  of  parts  of  other  Acts 
of  a  similar  character,  united  with  biit  little 
regard  to  order  or  perspicuity.  Its  amend- 
ment, in  many  particulars,  may  well  be  a>n- 
sidered  by  the  lawmakers.  Among  its  defects 
we  find  tlie  strange  omission  of  any  provis- 
ion in  section  10  as  to  tlie  effect  to  be  given 
to  the  determination  of  the  commissioners  in 
an  action  brought  in  the  superior  court  for 
tlie  enforcement  of  the  penalties  prescribed. 
Whether,  in  the  absence  of  an  appeal,  such 
a  determination  is  conclusive,  or  whether  it 
simply  amounts  to  a  prima  facie  case,  are 
questions  left  in  very  great  doubt.  This, 
however,  cannot  affect  the  right  to  hear  and 
determine  what  recompense  shall  be  made 
to  an  injured  party.  The  power  is  expressly 
conferred,  and  it  is  the  duty  of  the  commis- 
sion, in  all  proper  cases,  to  exercise  it.  The 
effect  of  such  a  determination,  when  brought 
before  the  courts,  is  quite  another  thing. 
We  are  therefore  of  the  opinion  that  the 
commission  has  ample  authority  to  entertain 
and  pass  upon  complaints  for  a  violation 
of  any  rule  or  regulation  respecting  the  mat- 
ters embraced  within  section  4  of  the  said 
Act. 

Having  disposed  of  the  question  of  juris- 
diction, we  will  now  inquire  whether  the 
present  complainant  is  entitled  to  the  par- 
ticular relief  which  it  seeks  in  this  proceed- 
ing. It  must  be  borne  in  mind,  in  consider- 
ing this  case,  that  there  is  no  complaint  that 
the  demands  of  the  public — that  is,  the  de- 
mands of  persons  who  desire  to  ship  ex- 
press freight — are  not  fully  met  and  sup- 
plied. The  controversy  is  solely  between 
the  respective  corporations,  and  the  real 
question  is  not  whether  the  defendant  rail- 
road companies  are  authorized  to  do  an  ex- 
press business  for  themselves,  nor  whether 
they  must  carry  express  matter  for  the  pub- 
lic on  their  passenger  trains,  in  the  im- 
mediate charge  of  some  person  specially  ap- 
pointed for  that  purpose,  nor  whether  they 
shall  carry  express  freght  for  the  complain- 
ant company  as  they  carry  like  freight  for 
the  general  public,  but  whether  it  is  their 
duty  to  furnish  the  complainant  with  facil- 
ities for  doing  an  express  business  upon 
their  roads,  the  same  in  all  respects  as  those 
they  provide  for  themselves  or  afford  to  any 
other  express  company.  That  this  is  a  prop- 
er statement  of  the  question  is  apparent  from 
the  application  of  the  complainant  and  the 
findings  of  the  commission.      It  distinctly 
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appears  that  the  complainant  made  no  act- 
ual tender  of  any  article  of  freight  to  be 
transported  by  the  defendants,  but  that  it 
demanded  "*  rates  and  facilities  for  conduct- 
ing an  express  business  over  their  roads  in 
this  state,  and  that  each  of  the  defendants 
^should  furnish  it  with  a  car  or  carriage 
over  its  respective  lines,  and  rates  of  trans- 
portation, as  well  within  as  without  the 
limits  of  the  state,  for  shipment  of  ^oods 
within  the  scope  of  its  organization."  It  is 
not  insisted  that  the  defendants  have  ever 
held  themselves  out  as  common  carriers  of 
express  companies,  "  that  is  to  say,  as  com  - 
mon  carriers  of  common  carriers''  {Express 
Cases,  117  U.  8.  1,  29  L.  ed.  791)  ;  and  the 
chief  point  to  be  determined  is  whether,  in 
the  absence  of  such  a  usage,  the  law  im- 
poses a  duty  of  that  character  upon  them. 
It  is  contended  that  such  a  duty  is  imposed 
by  the  following  provision  of  section  4  of 
the  Act  constituting  the  commission  :  "  That 
it  shall  be  lawful  tor  any  common  carrier, 
subject  to  the  provisions  of  this  Act,  to 
make  or  give  any  undue  or  unreasonable 
preference ~  or  advantage  to  an^^  particular 
person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  or  to  subject  any 
particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage,  in  any  respect 
whatsoever."  We  are  of  the  opinion  that 
the  foregoing  provision  does  i\ot  change  or 
enlarge  the  common- law  duty  which  the  de- 
fendants owe  the  complainant.  That  con- 
stitutional provisions  in  almost  the  same 
language  have  been  construed  as  but  de- 
claratory of  the  common  law  is  shown  by 
various  authorities.  The  Constitution  of 
Colorado  declares  "that  all  individuals,  as- 
sociations, etc.,  shall  have  equal  rights  to 
have  persons  and  property  transported  over 
any  railroad  in  this  state,  and  no  undue  or 
unreasonable  discrimination  shall  be  made 
in  charges  or  facilities  for  transportation  of 
freight  or  passengers  within  the  state. "  The 
Constitution  of  Kansas  provides  "that  no 
discrimination  in  charges  or  facilities  in 
transportation  shall  be  made  between  trans- 
portation companies  and  individuals,  and  no 
railroad  company  shall  make  an^  discrimi- 
nation or  preference  in  furnishing  cars  or 
motive  power."  The  Constitution  of  Ar- 
kansas provides  "that  all  individuals  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  rail- 
roads, .  .  .  and  no  undue  or  unreason- 
able discrimination  shall  be  made  in  charges 
or  facilities  in  transportation."  The  Con- 
stitution of  Missouri  provides  "that  no 
discrimination  in  charges  or  facilities  in 
transportation  shall  be  made  between  trans- 
portation companies  and  individuals,  or  in 
favor  of  either,  by  abatement,  drawback,  or 
otherwise,  and  no  railroad  company  .  .  . 
shall  make  any  preference  in  furnishing  cars 
or  motive  power."  In  speaking  of  these 
constitutional  provisions,  Waite,  Ch.  «/., 
says:  "These  provisions  impose  no  greater 
obligations  than  the  common  law  would 
have  imposed  without  them."    Atchison,  T. 
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cfe  S.  F.  R.  Co.  V.  Denmr  dt  N.  0.  B,  Co, 
110  U.  S.  667,  28  L.  ed.  291.  This  hi^h  au- 
thority  settles  the  question  that  our  Railroad 
Commission  Act  does  not  extend  the  common- 
law  duty ;  and  it  therefore  becomes  mate- 
rial to  inquire  whether,  at  common  law,  the 
defendants  owed  the  complainant  the  duty 
sought  to  be  imposed  in  this  proceeding. 
The  Supreme  Court  of  the  United  States,  in 
the  Express  Cases,  supra,  has  answered  the 
question.  It  declares  that  "in  the  absence 
of  some  special  statute,  there  is  no  law 
which  requires  railroads  to  furnish  express 
facilities  to  all  express  companies  which 
may  demand  them. "  It  must  be  noted  that 
these  cases  came  from  the  states  of  Colorado, 
Kansas,  Arkansas,  and  Missouri ;  and  it  is 
in  the  light  of  the  constitutional  provisions 
above  quoted  tliat  this  and  the  following 
language  of  the  chief  justice  is  used :  "The 
railroad  company  performs  its  whole  duty 
to  the  public  at  large,  and  to  each  individ- 
ual, when  it  affords  the  public  all  reasonable 
express  accommodations.  If  this  is  done, 
the  railroad  company  owes  no  duty  to  the 
public,  as  to  the  particular  agencies  it  shall 
select  for  that  purpose.  The  public  require 
the  carriage,  but  the  companv  may  choose 
its  own  appropriate  means  of  carriage,  al- 
ways provided  they  are  such  as  to  insure 
reasonable  promptness  and  security.  .  .  . 
The  constitutions  and  the  laws  of  the  states 
in  which  the  roads  are  situated  place  the 
companies  that  own  and  operate  them  on  the 
footing  of  common  carriers,  but  there  is 
nothing  which,  in  positive  terms,  requires  a 
railroad  company  to  carry  all  the  express 
companies  in  the  way  that,  under  some  cir- 
cumstances, they  may  be  able,  without  in- 
convenience, to  carry  one  company.  .  .  . 
In  some  of  the  states,  statutes  have  been 
passed  which,  either  in  express  terms  or  by 
judicial  interpretation,  require  railroad  com- 
panies to  furnish  equal  facilities  to  all  ex- 
press companies,  (as  in  Maine  and  New 
Hampshire, )  .  .  .  but  these  are  of  com- 
parative recent  origin,  and  thus  far  seem  not 
to  have  been  generally  adopted." 

In  view  of  the  foregoing  authorities,  we 
are  of  the  opinion  that  so  much  of  the  order 
of  the  commission  as  determines  that  "  the  re- 
fusal of  the  defendants  to  grant  to  the  plain- 
tiff facilities  for  conducting  an  express  bus- 
iness was  a  violation  of  the  terms  of  said 
Act"  is  not  warranted  by  the  statute  under 
consideration. 

The  judgment  of  the  commission,  how- 
ever, also  declares  that  the  defendants  have 
violated  rule  8  of  the  "Regulations  Concern- 
ing Freight  Rates."  The  rule  is  as  follows  : 
"  No  railroad  company  shall,  by  reason  of  any 
contract  with  any  express  or  other  company, 
decline  or  refuse  to  act  as  a  common  carrier 
to  transport  any  articles  proper  for  transporta- 
tion by  the  train  for  which  it  is  offered." 
We  are  unable  to  see  that,  in  view  of  the  facts 
found,  there  has  been  any  violation  of  this 
rule.  No  duty  is  imposed  by  the  rule  upon 
any  railroad  company,  but  it  merely  pro- 
hibits the  refusal  to  perform  a  duty  by  reason 
of  any  contract  with  an  express  or  other  com- 
pany. We  have  seen  that  the  defendants  did 
not  owe  any  duty  to  act  as  a  "common  carrier 
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of  express  companies.  '^  Uad  they  owed  such 
a  duty,  we  are  very  sure  that  they  could  not 
have  avoided  its  performance  because  of  their 
having  made  an  exclusive  contract  with  the 
Southern  Express  Company.  We  do  not 
think,  however,  that  the  rule  applies  to  this 
case.  The  defendants  have  not  refused  to  act 
as  a  common  carrier,  or  to  transport  any  arti- 
cle tendered  by  the  complainant.  They  have 
refused  to  afford  it  facilities  for  carrying  on 
an  express  business  upon  their  roads,  and  this 
we  have  seen  they  had  a  right  to  do.  In  this 
refusal,  they  were  not  guilty  of  making  any 
discrimination  or  preference,  within  the  Act 
of  the  Ix^gislature.  As  we  have  seen,  the 
Supreme  Court  of  the  United  States  has  said 
that  they  are  under  no  obligation  to  carry 
another  company  ;  and  the  mere  fact  that  they 
are  carrying  another  company  docs  not 
amount  to  an  unjust  or  unreasonable  pref- 
erence. It  is  the  duty  of  the  defendants  to 
carry  express  matter,  but  they  may  carry  it 
themselves,  or  employ  competent  agencies  for 
that  purpose.  Express  Cases,  117  U.  S.  8,  29 
L.  ed.  791,  23  Am.  &  Eng.  R.  R.  Cas.  545, 
and  the  authorities  cited  in  the  votes.  The 
Supreme  Court  of  the  United  States,  in  de- 
ciding the  cases  just  referred  to,  stated  that 
"railroad  companies  are  by  law  carriers  of 
both  persons  and  property.  Passenger  trains 
have  from  the  beginning  been  provided  for 
the  transportation  primarily  of  passengers 
and  their  baggage.  This  must  be  done  with 
reasonable  promptness,  dispatch,  and  comfort 
to  the  passengers.  The  express  business  on 
passenger  trains  is  in  a  degree  subordinate  to 
the  passenger  business ;  and  it  is  consequently 
the  duty  of  a  railroad  company,  in  arranging 
for  the  express,  to  see  that  there  is  as  little 
interference  as  possible  with  the  wants  of  the 
passengers.  This  implies  a  special  under- 
standing and  agreement  as  to  the  amount  of 
car  space  that  will  be  afforded,  and  the  con- 
dition on  which  it  will  be  occupied.     The 


space  that  ctm  be  given  to  the  express  bus- 
iness on  a  passenger  train  is  to  a  certain  ex- 
tent limited.  ...  If  the  general  public 
were  complaining  that  the  railroad  companies 
refused  to  carry  express  matter  themselves  on 
their  passenger  trains,  or  to  allow  it  to  be 
carried  by  others,  different  questions  would 
be  presented."  The  same  remark  is  appli- 
cable if  the  agencies  adopted  by  the  railroads 
(in  this  case  the  Southern  Express  Company) 
are  not  affording  the  public  sufficient  facili- 
ties. It  is  further  to  be  observed  that  the 
power  to  fix  rates  and  tariffs  for  such  agencies 
is  conferred  upon  the  commission  by  section 
13  of  the  Act.  We  will  also  observe  that,  if 
the  defendants  had  held  themselves  out  as 
common  carriers  of  express  companies,  they 
would  have  been  guilty  in  this  case  of  dis- 
crimination or  the  giving  of  a  preference, 
and  therefore  subject  to  the  regulation  of  the 
commission,  had  that  body  declared  such  dis- 
crimination or  preference,  under  the  circum- 
stances, to  have  been  "unjust"  or  "unreason- 
able. " 

In  view  of  the  facts  found  by  the  commis- 
sion, and  of  the  high  authority  we  have  cited, 
we  are  of  the  opinion  that  the  defendants 
have  violated  no  duty  imposed  by  the  law. 
If  other  duties  are  to  be  imposed,  it  must  be 
by  further  legislation,  and  not  by  the  courts. 
"To  what  extent  it  must  come,  if  it  comes  at 
all  from  Congress,  and  to  what  extent  it  may 
come  from  the  states,  are  questions  we  do  not 
now  undertake  to  decide ;  but  that  it  must 
come,  when  iX  does  come,  from  some  source 
of  legislative  power,  we  do  not  doubt.  The 
Legislature  may  impose  a  duty,  and,  when 
imposed,  it  will,  if  necessary,  be  enforced  by 
the  courts ;  but  unless  a  duty  has  been  created, 
either  by  usage  or  by  contract  or  by  statute, 
the  court  cannot  be  called  upon  to  give  it  ef- 
fect."     Waite,  Ok.  J,,  KtpreM  Cases,  sitpra. 

Th^,  judgment  beUno  is  affirmed. 
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A  atatute  proTidlngf  for  the  payment  of 
bounties  by  a  county  treasurer  for  the 

destruction  of  certain  wild  animals  or  poisonous 
weeds,  and  for  plantingr  trees,  tbe  amount  to  be 
credited  in  his  settlement  with  the  state  treas- 
urer, violates  a  constitutional  provision  tbat ''  no 
money  shall  be  paid  out  of  the  treasury  except 
upon  appropriations  made  by  law  and  on  war- 
rant drawn  by  the  proper  oflScer."  The  fact  that 
the  money  has  not  actually  reached  the  treasury 
does  not  prevent  the  application  of  this  pro- 
vision to  money  beionginir  to  tbe  state. 


XOTB.— As  to  purposes  for  which  public  money 
may  be  appropriated,  see  Dafrarett  v.  Colgan,  14  L. 
U.  A.  474,  and  note.  02  C&l.  58;  Waterloo  Woolen 
M<'-  Co,  V.  Bhanaban,  14  L.  R.  A.  481, 128  N.  Y.  346; 

A. 


(November  21, 1892.) 

ERROR  to  the  District  Court  for  Arapahoe 
County  to  review  a  judgment  in  favor  of 
defendant  in  a  proceeding  to  compel  defend- 
ant to  draw  a  warrant  upon  the  state  treasurer 
for  the  amount  of  the  appropriation  in  favor 
of  the  plaintiff  institution.     Reversed. 

Statement  by  Hayt,  Ch.  J.:* 

Plaintiff  in  error,  the  Institute  for  the  Edu- 
cation of  the  Mule  and  Blind,  as  plaintiff 
below,  brought  this  action  for  the  purpose  of 
compelling  the  auditor  of  state  to  draw  his 
warrant  for  the  amount  of  an  appropriation 
made  by  the  last  General  Assemblv  for  the 
maintenance  of  the  plaintiff  institution.  The 
auditor,  as  a  defense  to  the  action,  claims  that 
there  were  no  funds  in  the  state  treasury  where- 


Bynod  of  Dakota 'v.  State  (S.  Dak.)  14  L.  R.  A.  419; 
Bourn  v.  Hart,  15  L.  R,  A.  481, 93  Cal.  HSl:  Cuttinjr 
V.  Taylor  (S.  Dak.)  16  L.  R.  A.  691;  Wasson  v- 
Wayne  County  Oomrs.  (OMo)  17  L.  R.  A.  796. 
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with  to  pay  the  appropriatioD.  Upon  final 
hearing  in  the  court  below  this  defense  was 
established  to  the  satisfaction  of  the  court  and 
the  writ  of  mandamus  denied.  The  case 
comes  here  by  writ  of  error.  The  following 
stipulation  of  counsel  may  fairly  be  said  to 
embody  the  material  facts  established  by  the 
evidence  introduced  upon  the  trial:  "It  is 
hereby  stipulated  by  and  between  the  above- 
named  parties,  by  tbeir  respective  counsel,  that 
the  record  and  bill  of  exceptions  in  the  above- 
entitled  case  disclose  that  if  a  certain  Act  of 
the  Lc^slature  entitled  'Bounties,'  approved 
April  18, 1889,  commonly  known  as  the  '  Boun- 
ty Law,'  a  certain  other  Act,  entitled  'Trees,' 
approved  Februanr  12,  1881,  and  a  certain 
other  Act,  entitled  *  Loco  or  Poison  Weed,' 
approved  March  14, 1881,  are  unconstitutional, 
that  the  funds  remaining  in  the  hands  of  the 
treasurer  will  be  sufficient  to  pay  the  appropri- 
ation of  plaintiff  in  error  mentioned  in  the 
petition;  but  if  said  laws  be  constitutional, 
and  the  funds  of  the  state  shall  be  diverted  for 
the  payment  of  bounties  under  said  law,  then 
there  will  be  no  funds  out  of  which  to  pay 
said  appropriation." 

^^^  •     

Messrs.  Butler  &  McKinley  and  H. 
Riddell  for  plaintiff  in  error. 

Messrs,  4.  H.  Manpiiit  Atty-Gen.,  and  H. 
B.  Babb  for  defendant  in  error. 


k»  Ch,  J. ,  delivered  the  opinion  of  the 
court: 

In  this  proceeding  the  constitutionality  of 
the  Bounty  Law  of  1889,  the  Loco  Weed  Law 
of  1881,  and  the  Act  in  Ilelation  to  Forest 
Trees  of  1881,  is  contested.  The  first  of  these 
Acts,  in  the  order  in  which  they  occur  in  the 
stipulation  of  counsel,  is  entitled  ''An  Act  to 
Provide  for  the  Destruction  of  Wolves,  Coy- 
otes, Bears  and  Mountain  Lions,  and  Pro- 
viding for  a  Premium  therefor."  By  this  Act 
it  is  provided  that  any  person  who  shall  kill 
any  of  the  animals  mentioned  shall  be  entitled 
to  a  certain  fixed  premium  therefor.  This 
premium  varies  in  amount  for  the  different 
animals  named.  Sess.  Laws  1889,  p.  85.  The 
second  Act  covered  by  the  stipulation  is  enti- 
tled "An  Act  to  Encoura&ce  the  Planting  of 
Trees  upon  the  Roadsides  and  along  the  Line 
of  Irrigating  Canals,  and  upon  Lands  under 
Irrigation."  This  Act  provides  that  the  plant- 
ing of  trees  as  specified  therein  shall  not 
increase  the  value  of  the  lands  for  the  purpose 
of  assessment  and  taxation.  Furthermore,  a 
premium  of  $2  for  every  100  trees  so  planted 
and  growing  after  three  years  shall  be  paid 
each  year  for  seven  years  after  the  first  three 
years  have  elapsed.  Sess.  Laws  1881,  p.  250. 
The  third  Act  provides  that  any  person  who 
shall  dij|^  up  any  loco  or  poison  weed  in  accord- 
ance with  the  provisions  of  the  Act  "shall 
receive  a  premium  of  li  cents  per  pound  for 
each  pound  of  such  weed  dug  up."  Sess. 
Laws  1881,  p.  177.  The  premiums  provided 
by  each  of  these  several  Acts  are  to  be  paid  in 
the  first  instance  by  the  county  treasurer  of 
the  proper  county,  the  amount  to  be  credited 
to  such  ofiScer  in  his  settlement  for  state  taxes 
with  the  state  treasurer. 

It  must  be  admitted  that  the  state  funds,  and 
not  the  funds  of  the  county,  are  drawn  upon 
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for  the  payment  of  the  bounties  provided  for 
by  these  several  Acts.  That  the  Legislature 
has  the  power  to  provide  for  the  payment  of 
bounties  is  not  contested.  It  is  contended, 
however,  that  these  Acts  are  in  conflict  with 
article  5,  ^  33,  of  the  state  Constitution,  which 
says:  "  iNo  money  shall  be  paid  out  of  the 
treasury  except  upon  appropriations  made  by 
law,  and  on  warrant  drawn  by  the  proper  ofif- 
cer  in  pursuance  thereof."  Under  this  provis- 
ion, when  money  has  been  actually  paid  into 
the  state  treasury,  a  statute  providing  for  its 
payment  other  than  by  appropriation  and  war- 
rant is  void.  No  argument  is  needed  to  dem- 
onstrate this.  The  language  employed  ad- 
mits of  no  other  construction.  The  question 
presented  is  therefore  narrowed  to  this:  Does 
this  constitutional  inhibition  apply  merely  to 
such  money  as  actually  reaches  the  treasury, 
or  does  it  apply  to  funds  belonging  to  the  state 
which  have  not  yet  reached  the  hands  of  the 
treasurer? 

Counsel,  in  argument,  inveigh  against  the 
policy  of  this  legislation.  However  strongly 
the  practice  of  paying  out  money  in  the  man- 
ner authorized  in  these  Acts  is  to  be  con- 
demned as  dangerous  and  improvident,  this  is 
an  argument  properly  addressed  to  the  legis- 
lative branch  of  the  government,  and  not  to 
the  courtji.  The  argument  here  can  only  be 
given  weight  in  proportion  as  it  affects  the 
power  of  the  Legislature  in  the  premises. 

The  provision  of  the  Constitution  relied 
upon  to  overthrow  these  Acts  varies  from  that 
or  most  of  the  other  states,  in  that  it  requires, 
not  only  an  appropriation,  but  also  a  warrant 
to  be  drawn,  before  money  can  be  lawfully 
paid.  Provisions  upon  the  subject  are,  how- 
ever, to  be  found  in  the  national  Constitution, 
and  in  nearly  all  of  the  state  Constitutions,  which 
show  that  the  framers  of  such  instruments  have 
with  great  unanimity  considered  that  a  dan&:er 
existed  which  should  be  guarded  against.  1* he 
provision  in  the  national  Constitution  is  as  fol- 
lows: "  No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations 
made  by  law,  and  a  regular  statement  and  ac- 
count of  the  receipts  and  expenditures  of  all 
public  moneys-shall  be  published  from  time  to 
time."  Art.  1,^9,  par.  6.  In  speaking  of  the 
purposes  of  this  section  of  the  Constitution,  a 
learned  commentator  says:  **The  object  is  ap- 
parent upon  the  slightest  examination.  It  is 
to  secure  regularity,  punctuality,  and  fidelity 
in  the  disbursements  of  the  public  money.  As 
all  the  taxes  raised  from  the  people,  as  well  as 
the  revenues  arising  from  other  sources,  are  to 
be  applied  to  the  discharge  of  the  expenses 
and  debts  and  other  engagements  of  the 
government,  it  is  highly  proper  that  Congress 
should  possess  the  power  to  decide  how  and 
when  any  money  should  be  applied  for  these 
purposes.  If  it  were  otherwise,  the  executive 
would  possess  an  unbounded  power  over  the 
public  purse  of  the  nation,  and  might  apply 
atl  its  moneyed  resources  at  his  pleasure.  The 
power  to  control  and  direct  the  appropriations 
constitutes  a  most  useful  and  salutary  check 
upon  profusion  and  extravagance,  as  well  as 
upon  corrupt  influence  and  public  peculation. 
In  arbitrary  governments  the  prince  levies 
what  money  he  pleases  from  his  subjects,  dis- 
poses of  it  as  he  thinks  proper,  and  is  beyond 
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responsibility  or  reproof.  It  is  wise  to  intei- 
pose,  in  a  republic,  every  restraint  by  which 
tiie  public  treasures,  the  common  fund  of  all, 
should  be  applied  with  unshrinking  honesty  to 
such  objects  as  legitimately  belong  to  the  com- 
mon defense  and  the  general  welfare.  Con- 
gress is  made  the  guaraian  of  this  treasure; 
and,  to  make  their  responsibility  complete  and 
perfect,  a  regular  account  of  the  receipts  and 
expenditures  is  required  to  be  published,  that 
the  people  may  know  what  money  is  exp|end- 
ed,  for  what  purposes,  and  by  what  authority." 
2  Story,  Const.  5th  ed.  g  1348.  The  case  of 
Bistine  v.  8taU,  reported  in  20  Ind.  387,  will 
be  found  an  exhaustive  and  a  valuable  review 
of  this  provision.  In  the  course  of  the  opin- 
ion, the  court  says:  *'A  promise  by  the  gov- 
ernment to  pay  monev  is  not  an  appropriation. 
A  duty  on  the  part  of  the  Legislature  to  make 
an  appropriation  is  not  such.  A  promise  to 
make  an  appropriation  is  not  an  appropria- 
tion. The  pledge  of  the  faith  of  the  state 
is  not  an  appropriation  of  money  with  which 
to  redeem  the  pledge.  Usage  of  pairing 
money,  in  the  absence  of  an  appropriation, 
cannot  make  an  appropriation  for  future  pay- 
ment. The  question  is  to  lye  settled  upon  the 
meaning  of  the  (constitution.  Usage  may  be 
evidence  of  the  meaning  ibe  administrative  of- 
ficers have  put  upon  that  instrument,  and,  as 
such,  entitled  to  respectful  consideration,  but 
it  is  no  binding  interpretation;  and  the  late  us- 
age was,  in  fact,  probably  commenced  without 
much  consideration.*'  See  also  People  v. 
Spruance,  8  Colo.  520.  The  necessity  for  an 
appropriation  in  each  instance  is  dwelt  upon  in 
the  opinion,  and  it  is  shown  that  an  appropria- 
tion is  not  to  be  inferred  from  doubtful  or  am- 
bitiTUOUs  language.  Notwithstanding  the  pre- 
vious strict  construction  given  by  the  courts  to 
the  provision  with  reference  to  appropriations, 
with  which  construction  the  framers  of  our 
Constitution  must  be  presumed  to  have  been 
familiar,  they  were  not  content  with  the  usual 
provision  upon  the  subject,  and  consequently 
inserted  an  additional  clause,  not  generally 
found  elsewhere.  Under  it  no  money  can  be 
paid  out  unless  upon  a  warrant  drawn  by  the 
proper  officer.  It  is  doubtful  if  these  bounty 
statutes  should  be  held  to  comply  with  the 
clause  requiring  an  appropriation;  but  it  is  not 
necessary  for  us  to  determine  this  question,  in 
view  of  the  provision  for  payment  without  a 
warrant  to  be  found  in  each  of  these  acts. 
People  V.  Spruance,  Buitra.  From  the  authori- 
ties cited,  and  numerous  others  which  might 
be  added,  it  is  clear  that  the  object  of  these 
provisions  of  the  Constitution  is  to  prevent  the 
extravagant  and  improvident  payment  of  the 
moneys  belonging  to  the  state,  and  also  to  fur- 
nish a  ready  check  upon  the  state  treasurer. 
Under  it  the  sanction  of  two  officers  roust  be 
had  before  money  can  be  lawfully  disbursed. 
The  attorney-general  contends  for  a  con- 
struction whereby  the  provision  shall  be  held 
to  apply  only  to  moneys  after  the  same  shall 
have  reached  the  hands  of  the  state  treasurer. 
This  construction  is  too  narrow,  and,  if  adopt- 
ed, the  provision  would  be  unavailing  to  ef- 
fectuate the  object  intended.  A  cogent  ele- 
ment in  the  construction  of  the  ^neral  terms 
of  a  Constitution  is  the  consideration  of  the  ob- 
ject to  be  accomplished  and  the  mischiefs  to  be 
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avoided,  and,  like  a  statute,  the  instrument  is 
to  receive  such  a  construction  as  will  prevent 
an  evasion  of  its  legitimate  operation.  £nd- 
lich,  Interpretation  of  Statutes,  §§  518,  521. 

Aa  illustrative  of  the  decisions  of  the  courts 
in  cases  where  the  intent  has.  been  allowed  to 
control  the  general  language  of  statutory  and 
constitutional  provisions,  we  cite  Wheder  v. 
McCJormiek,  8  Blatchf.  267,  where  a  statute 
was  under  consideration  containing  the  follow- 
ing: '*  The  original  jurisdiction  of  the  circuit 
court  of  the  southern  district  of  New  York 
shall  be  confined  to  causes  arising  within  said 
district,  and  shall  not  be  construed  to  extend 
to  causes  arising  within  the  northern  district," 
—and  it  was  held  not  to  exclude  the  jurisdic- 
tion of  the  circuit  court  for  the  southern  dis- 
trict of  New  York  of  causes  of  action  arising 
out  of  the  state.  In  State  v.  King,  44  Mo.  283, 
under  an  Act  requiring  insurance  companies, 
before  commencing  business,  to  have  a  certain 
amount  secured  by  mortgage  **on  unincum- 
bered real  estate."  it  was  held  that  such  real 
estate  must  be  within  the  state.  In  Wayrke 
County  V.  Detroit,  17  Mich.  390,  under  a  con- 
stitutional provision  requiring  that  the  "Legis- 
lature shall  provide  for  the  establishment  of  a 
library  in  each  township,  and  all  the  fines  col- 
lected in  the  several  counties  and  townships  for 
any  breach  of  the  penal  laws  shall  be  exclu- 
sively applied  to  the  support  of  such  libraries/' 
it  was  held  {Judge  Cooley  delivering  the  opin- 
ion of  the  court)  that  the  term  *  'counties  and 
townships,"  as  therein  used,  was  meant  to  in- 
clude all  the  municipal  subdivisions  of  the 
state.  In  the  case  of  People  v.  Fay,  3  Lans. 
398,  it  was  held  that  the  following  constitu- 
tional provision:  "All  contracts  for  work  or 
materials  on  any  canal  shall  be  made  with  the 
person  who  shall  offer  to  do  or  provide  the 
same  at  the  lowest  price,  with  adequate  secur- 
itv  for  their  performance,"~reposed  in  certain 
ofBcers  a  discretion  to  determine  who  is  the 
lowest  bidder  and  what  is  adequate  security, 
and  that  the  constitutional  provision  must  be 
applied  in  its  spirit,  and  not  according  to  the 
letter  of  the  instrument.  In  Murray  v.  Baker, 
16  U.  S.  3  Wheat.  541,  4  L.  ed.  454,  the  Su- 
preme  Court  of  the  United  States  decided  that 
the  term  "beyond  seas,"  in  the  Statute  of  Lim- 
itations of  the  state  of  Georgia,  meant  without 
the  limits  of  the  state  where  the  statute  was 
enacted.  In  Henry  v.  TiUon.  17  Vt.  479,  in 
one  section  the  Act  under  consideration  by  the 
court  provided  a  penalty  in  case  any  attorney 
should  knowingly  receive  as  fees  a  greater  sum 
than  that  allowed  by  law,  and  in  the  following 
section  it  was  declared  that,  if  any  officer  or 
other  person  should  receive  any  greater  fees 
than  provided  by  law,  such  person  should  pay 
a  penalty,  etc.,  and  it  was  held  that  the  latter 
section  should  be  construed  as  though  the  word 
"  knowinely"  was  also  incorporated  therein. 

Under  the  construction  contended  for  by  the 
attorney- general,  the  Legislature  may  in  all 
cases  provide  for  the  disbursement  of  public 
moneys  before  such  moneys  actually  reach  the 
hands  of  the  state  treasurer,  and  thereby  en- 
tirely defeat  the  operaUon  of  the  clause  under 
consideration.  This  cannot  be  permitted.  The 
conclusion  that  payment  is  only  to  be  made 
upon  a  warrant  regularly  drawn  is  the  only 
one  suggested  under  which  the  intent  can  lie 
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effectuated^  and.  as  it  is  in  hannonj  with  the 
general  qsirit  of  the  pfovisicNi,  we  fed  ooo 
stnuned  to  adopt  it.  An  additional  argument 
in  support  of  the  oondosion  readied  maj  lie 
drawn  from  ottier  sectioDs  of  the  Constitntion, 
as  heretofore  constined  by  tlib  court.  For  in- 
stance, in  fixing  the  total  amount  of  appropria 
tions  for  anj  teal  rear,  the  Legislature,  ex 
cept  in  certain  speciJed  instances,  is  hmiied  to 
the  revenue  that  may  properly  be  applied  in 
the  pay  ment  of  the  same.  The  amount  of  such 
rerenae  is  almost  entirely  a  matter  of  calcula- 
tion.    Be  AppropriaUoni,  13  Colo.  816. 

To  permit  tbe  disbursement  of  an  indefinite 
amount  of  money,  as  these  bounty  Acts  oontem- 
{date,  is  to  fntrodooe  an  element  of  uncertainty 
into  these  cakmlationa  that  will  seriously  embu-- 
Tsss  both  the  Lqpslature  and  the  departments 
in  giving  effect  to  section  16,  art.  10,  of  our 
state  Constitution,  with  relation  to  the  levying 
of  taxes  to  meet  appropnationa.  In  our  opin- 
ion tbe  several  Acts  under  consideralion  are 
plainly  in  violation  of  the  constitutional  pro- 
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invoked.  If  the  Legislature  desires  to 
pay  bounties  it  may  do  so,  for  all  proper  pur- 
poses, by  making  the  necessary  appropriations 
therefor,  to  be  pMid  out  upon  warrant  drawn 
by  the  auditor  upon  the  state  treasuier.  Thus 
the  public  funds  of  the  state  will  be  protected, 
and  the  safeguards  provided  by  the  vigilance 
of  the  framers  of  our  fundamental  law  will  be 
given  a  construction  best  calculated  to  prevent 
the  evil  aimed  at.  If  warrants  have  been  is- 
sued under  statutes  otherwise  free  from  con- 
stitutional objection,  and  such  warrants  have 
not  jret  been  paid,  tbe  Legislature  still  has  it 
within  its  power  to  make  the  necessary  appro- 
priation for  tbe  payment  of  tbe  same.  In  con- 
clusion we  call  attention  to  the  fact  that  in  the 
state  of  Missouri  a  statute  similar  to  our  Act 
providing  for  the  payment  of  bounties  for  the 
growing  of  trees  has  been  declared  obnoxious 
to  two  other  constitutional  inhibitions.  Ikal 
V.  Mimisnppi  i  ouhty^  107  Mo.  464. 

Tfu  judgment  of  the  DiMrid  Court  i>  ret^ned. 
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STATE  of    Florida,  ex  ret.  George  P. 

FOWLER, 
r. 

Jesse  J.  FIXLEY. 

( Fla. i 


*l.  Charges  fireferred  mgminmt  max  at- 
torney for  tibe  purpose  of  dUbmrrixkg 

him  should  be  dear,  specific,  and  circumstan- 

*  Headnotes  by  Tavxor,  J. 


tial.  and  should  be  stated  with  vreat  particular- 
it}\  that  tlie  attorney  ma}*  know  how  to  defend. 

B«  la  the  trial  of  a  proeeedlnn^  for  dlo- 
barfltent  of  an  attoraex*  the  Judge, 
beinir  the  arbiter  of  both  tbe  law  and  tbe  facts, 
should  not  delegate  tbe  taking  of  evidence  there* 
in 'to  a  master,  commissiooer,  or  anyone  else, 
but  should  personally  hear  the  evidence  of  the 
witnesses  for  and  against  the  accused,  so  that  in 
lending  or  withholding  credence  to  It  he  may  be 
governed  by  the  same  rules  and  reasons  that  in> 
fluence  Juries  when  sitting  as  triers  of  facts,  from 


Note.— ^Tecessiti/  of  bad  nr  frandulent  motive  to 
Justifv  digbarment  of  an  attnmty. 

Tbe  decision  in  the  above  case  and  in  State  v. 
Toung,  30  Fla.—,  that  a  bad  or  fraudulent  motive 
must  be  shown  in  order  to  require  the  disbarment 
of  an  attorney  should  be  construed  with  reference 
to  the  charges  made  in  those  cases,  as  there  are 
cases  in  which  disbarment  has  been  ordered  with- 
out particular  reference  to  the  motive  which  in- 
spired the  reprehensible  conduct  complained  of. 
This  is  particularly  true  where  attorneys  have  been 
disbarred  for  contempt  of  court. 

Thus  charging  a  Judicial  officer  with  corruption 
in  an  affidavit  filed  before  him  and  also  in  open 
court  i9  ground  tor  disbarmenL  Re  Murray,  33  N. 
Y.  S.  R.  831. 

So  In  Re  WooUey,  11  Bush,  05,  it  is  said  that  an 
open,  notorious,  and  public  insult  to  the  highest 
tribunal  of  the  state  for  which  an  attorney  con- 
tumaciously refuses  in  any  way  to  atone  may  Justi- 
fy the  refusal  of  that  tribunal  to  recognize  bim  in 
tbe  future  as  one  of  its  officers.  The  court  further 
said  the  attorney  might  be  honest  and  capable  and 
yet  might  so  conduct  himself  as  continually  to 
Interrupt  the  business  of  the  courts.  In  that  case, 
however,  It  appears  that  the  severe  penalty  of  dis- 
barment was  not  Imposed. 

In  these  and  in  many  other  cases  of  disbarment 
for  contempt  it  would  seem  to  be  no  defense  that 
the  attorney  honestly  believed  himself  Justified  in 
hi»  conduct. 

But  where  an  act  is  essentially  dishonorable  it 
would  seem  that  this  in  itself  was  sufficient  proof 
of  a  bed  motive,  as  in  case  of  talcing  undue  ad- 
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vantage  of  a  client  tn  a  property  transaction. 
People  V.  Murphy,  119  111.  ISD. 

Or  in  offering  his  services  to  the  adverse  party 
against  his  former  client  in  a  contro\^rsy  and  im- 
parting Information  acquired  In  the  former  em- 
ployment. United  States  v.  Costen,  38  fVd.  Rep. 
24. 

Or  in  instigating  a  second  contest  as  to  the  valid- 
ity of  a  homestead  claim  against  a  former  client 
and  acting  as  attorney  against  him  where  the  sub- 
ject-matter is  the  same  and  the  contest  Is  largely 
based  on  the  same  facts.    Re  O ,  78  Wis.  00?. 

So  It  is  said  In  Re  Stephens,  77  Cal.  367,  that  It  has 
alwaj'sbeen  held  ground  of  disbarment  to  urge 
and  aid  In  a  prosecution  against  a  person  charged 
with  crime  and  then  appear  to  defend  hlra. 

That  case  decides  that  such  a  charge  at  least  calls 
for  an  answer  and  Is  not  demurrable  whatever  may 
be  the  effect  of  proving  the  good  faith  of  the 
attorney. 

But  such  conduct  was  held  to  be  so  far  excused 
as  to  lessen  the  penalty  to  suspension  where  tbe 
attorney  was  induced  to  aid  the  defense  by  grati- 
tude to  tbe  defendant.    Re  Stephens,  84  Cal.  77. 

And  advertising  to  procure  dlvorci*s  for  other 
than  legal  grounds  and  without  publicity  is  ground 
for  disbarment.    People  v.  Goodrich,  79  111.  148. 

But  mere  ignorance  of  the  law  is  no  ground  for 
the  removal  of  an  attorney,  at  least  where  the 
statute  requires  no  knowledge  of  law  as  a  requisite 
of  admission.    Bryant^s  Case,  24  N.  H.  149. 

An  affidavit  morally  false,  although  believed  to 
be  literally  and  technically  true,  was  held  not  to 
require  disbarment  where  the  court  were  inclined 
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an  observance  of  the  manner  and  deportment  of 
the  witnesses. 
8«  Where  the  apCts  charge  against  an 
attorney  in  a  proceeding  for  disbar- 
ment are  proved  to  have  loeen  committed, 
but  the  proof  fails  entirely  to  disclose  any  bad  or 
fraudulent  motive  for  the  commission  thereof, 
either  from  the  act  Itself  or  from  other  circum- 
stances, disbarment  is  not  authorized. 

4.  While  the  linterlineation  into  a  de- 
creet after  it  haa  received  the  Judicial 
Bif^ature,  of  immaterial  words  patently 
omitted  therefrom  throuf?h  clerical  oversigrht, 
may  not,  in  the  absence  of  proof  of  a  bad  motive 
or  fraudulent  design  in  the  attorney  who  perpe- 
trates it,  be  cause  for  disbarment,  still  any  man- 
ner of  tamx)ering  with  the  decree  of  a  court  after 
it  receives  the  sanction  of  the  judge^s  signature, 
no  matter  in  how  small  a  particular,  and  no 
matter  how  innocent  or  immaterial  the  altera- 
tion may  be,  is  highly  reprehensible  and  deserves 
severe  punishment.  In  recognition  of  the  oanc- 
tity  of  Judicial  decrees.  Chancery  Court  Rule  87 
has  been  provided,  requirimr  an  order  of  the 
court  for  the  correction  of  clerical  mistakes 
therein,  arising  from  any  accidental  aUp  or  omis- 
sion; and  an  attorney  who  attempts  to  accom- 
plish correction  otherwise  should  be  dealt  with 
summarily  and  severely. 

(June  Term,  1882.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendaDt  as  Circuit  Judge  of  the 
Fifth  Circuit  to  restore  relator  to  the  right  to 
practice  at  the  bar  of  the  court.     Wnt  awarded. 

When  passing  upon  the  sufficiency  of  the 
original  return  in  this  case  *Judge  Mabry  made 
the  following  statement: 

This  is  an  original  proceeding  by  manda- 
mus, instituted  by  the  relator,  Gkjorge  P.  Fow- 
ler, asking  for  a  peremptory  writ  to  require  the 
Honorable  Jcpse  J.  Finley,  judge  of  the  circuit 


court  for  the  fifth  judicial  circuit  of  the  state 
to  vacate  and  set  aside  an  order  made  by  him 
as  such  judffe  on  the  24th  day  of  Febniaij,  A. 
D.  1892,  disbarring  said  relator  from  the  office 
and  privileges  of  an  attorney  at  law,  and  to  al- 
low him  to  exercise  all  the  duties  and  privi- 
leges as  an  attorney  at  law  and  solicitor  in 
chancery.  The  alternative  writ  alleges  that 
"on  the  7th  day  of  November,  A.  D.  1872,  the 
said  George  P.  Fowler  was  duly  admitted  as  a 
practicing  lawyer,  attorney,  and  counsellor  in 
the  circuit  court  of  the  state  of  Florida;  that 
thereafter  he  was  admitted  also  to  practice  in 
the  supreme  court  of  the  state  of  Florida  and 
in  the  United  States  circuit  and  district  courts 
for  the  northern  district  of  Florida;  that  since 
his  said  admission  to  the  said  courts  he  has 
been  in  the  actual  practice  of  his  profession  as 
an  attorney  and  counsellor  in  all  of  the  said 
courts,  and  has  alway»  demeaned  himself  hon- 
estly and  properly  in  his  practice  and  proceed- 
ings before  each  and  every  of  the  said  courts; 
that  he  continued  so  to  practice  until  the  2d 
day  of  March,  1892,  when  an  order  disbarring 
him  was  filed  in  the  ofilce  of  the  clerk  of  the 
circuit  court  of  Putnam  county,  Pla.,  which 
order  is  in  the  following  words  and  figures,  io 
wit: 

'*  V/i  Be  Qe&rge  P,  Fodder.  Rule  to  show 
cause, '  etc.  'Having  examined  and  considered 
the  evidence  filed  herein,  the  court  finds  the 
respondent,  (Jeorge  P.  Fowler,  guilty  of  ab- 
stracting the  subpcena  in  chancery  in  the  case 
of  Aiidreio  1.  Wood  v.  Benjamin  RoberU  and 
wife,  then  pending  in  the  circuit  court  of  Put- 
nam county.  While  the  court  is  of  the  opinion 
that  the  omission  of  the  words  **of  Putnam"^ 
plight  not  have  vitiated  the  decree  of  thecouit 
in  the  case  of  Andreio  I.  Wood  v.  RenrtU  Peicr- 
man  et  al.,  then  pending  in  the  circuit  court  of 
Putnam  county,  the  court  finds  from  the  evi- 


to  attribute  the  fault  to  youth,  inexperience,  and 
iernoranoe.    Rt  Knott,  71  Cal.  584. 

So  an  attorney  who  in  an  argument  before  a 
oomimitting  magistrate  at  a  time  of  great  public 
excitement  with  intent  to  stir  up  a  riot  and  dis- 
order, proclaims  that  to  be  law  which  he  knows 
not  to  be  the  law  with  the  result  of  encouraging 
lawless  persons  and  embarrafising  and  hindering  the 
officers  engaged  in  preserving  the  peace,  is  guilty 
of  professional  misconduct  juntifying  his  disbar- 
ment.   Re  Jones's  Case,  Vi  Pa.  Co.  Ct.  Kep.  229. 

But  it  ia  otherwise  if  his  misstatements  of  the  law 
are  made  in  good  faith. 

The  distinction  between  improper  acts  done  with 
and  those  done  without  bad  motive  is  clearly  shown 
in  cases  similar  to  the  main  case  In  that  they  in- 
volve a  tampering  with  records  or  documents. 
Thus  for  obliterating  a  record  and  antedating  a 
writ  to  avoid  the  effect  of  the  Statute  of  Limita- 
tions an  attorney  cannot  be  excused  on  the  ground 
that  he  acted  in  Ignorance  of  the  moral  character 
of  the  act.    Ex  parte  Brown,  1  How.  (Miss.)  803. 

In  such  a  case  as  in  some  of  those  following  the 
motive  is  clearly  shown  by  the  act. 

So  a  material  alteration  of  a  letter  from  one 
Judge  to  another  in  relation  to  the  disposal  of  an 
application  for  bail  is  ground  for  disbarment. 
Baker  v.  Com.  10  Bush,  5S2. 

And  mutilating  a  receiver's  report  In  a  copy  of  a 
decree  filed  in  a  suit  so  as  to  change  it  from  a 
qualified  to  an  unconditional  one,  with  intent  to 
mislead  the  chancellor  is  ground  for  disbarment. 
Re  Henderson,  88  Tenn.L581. 
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And  altering  a  receipt  for  use  in  evidence  on 
a  trial  is  cause  for  disbarment.  Re  Serfaas.  116  Pa. 
456. 

Even  if  there  is  a  doubt  as  to  an  attorney's  crim- 
inal intent  in  abstracting  from  the  files  in  a  pro- 
thonotary's  office  a  receipt  attached  to  a  %eri 
facias^  the  act  will  Justify  his  suspension  for  a 
limited  time.  Re  Gates,  17  W.  N.  C.  142;  Re  Blank, 
(Pa.)  Jan.  18,  1886. 

But  a  rule  against  an  attorney  was  dismissed  on 
the  ground  of  his  youth  and  inexperience  where 
the  charge  against  him  was  that  he  printed  in  hts 
paper  book  the  docket  entry  ^*biU  dismissed*'  with 
an  addition  of  the  words  *^in  order  that  the  supreme 
court  might  decide  the  case"  although  it  was  held 
that  such  unauthorized  change  of  the  docket 
entry  would  Justify  disbarment  if  it  had  been  done 
for  the  purpose  of  deceiving  the  oourt-  Re  Van 
Horn,  26  W.  N.  C.  40. 

Cutting  leaves  from  the  memorandum  book  of 
an  insolvent  client  without  any  fraudulent  purpose 
and  only  to  protect  his  interest  was  held  not  a 
ground  of  disbarment,  the  book  not  being  a  part  ot 
his  assets.    Re  Luce,  83  Cal.  903. 

Other  instances  might  undoubtedly  be  found 
which  would  in  some  dearree  illustrate  this  question^ 
but  the  decisions  above  referred  to  seem  to  show 
clearly  the  distinction  between  acts  done  with,  and 
those  done  without.,  a  bad  motive,  and  that  as  to  the 
latter  the  mere  illegality  of  the  act  will  not  justify 
disbarment  if  the  act  is  not  immoral,  insulting  to 
the  court,  or  otherwise  tends  to  subvert  Justice- 
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clence  that  the  respondent,  the  said  George  P. 
Fowler,  did  interline  in  said  decree  the  words 
"of  Putnam,"  after  the  decree  was  signed  by 
the  chancellor,  and  after  the  said  decree  had 
been  paitiallv  recorded  in  the  chancery  order 
book  of  the  Putnam  county  Circuit  court;  and 
upon  the  said  findings  it  is  considered  and  ad- 
judged that  the  said  Gteorge  P.  Fowler  be,  and 
he  is  hereby,  disbarred,  and  is  hereby  forbid- 
den to  exercise  the  functions  and  privileges  of 
an  attorney  and  counsellor  at  law  and  solicitor 
in  chancery,  in  any  of  the  courts  in  this  state. 
At  chambers,  February  24,  1892.  J.  J.  Fin- 
ley,  Judge.' 

''That  said  order  was  based  upon  charges 
made  against  your  petitioner  by  one  D.  M. 
Kirby,  who  made  also  other  charges  against 
your  petitioner,  which  are  of  no  importance, 
as  ihe  court  did  not  sustain  them;  that,  of  the 
two  charges  sustained  by  the  court,  no  formal 
or  legal  charge  was  ever  made  against  him,  suf- 
ficient to  put  him  upon  answer,  but  that  nev 
ertbeless  this  petitioner  did  fully  answer,  deny- 
ing the  truth  of  both  of  the  said  charges, 
absolutely  and  unequivocally;  that  the  charge 
of  abstracting  the  subpoena  in  chancery  in  the 
case  of  Wood  v,  Roberts  had  been  brought 
a^rainst  him  in  a  criminal  proceeding  before  the 
Honorable  J.  E.  Baldwin,  county  judge  of 
Putnam  county,  Fla.,  on  the  24th  day  of  April, 
1890,  who  heard  all  the  evidence  of  each  of  the 
witnesses  who  testified  in  this  proceeding,  and 
in  addition  heard  the  testimony  of  B.  F.  Rob- 
erts, who  is  since  dead;  and  the  said  county 
judge  thereupon  discharged  him,  and  the  com- 
plaming  witnesses  asked  the  dismissal  of  the 
complaint  against  him,  which  was  thereupon 
had,  and  he  was  acquitted  of  the  said  charges, 
and  no  further  proceedings  were  ever  taken  or 
had  upon  the  said  charge  until  the  26th  day  of 
March,  1891,  when  D.  M.  Kirby's  complaint 
was  filed  by  the  Honorable  J.  J.  Fin  ley. 

*'That  the  other  charge  upon  which  the 
coiurt  in  its  order  bases  his  disbarral  is  the  in- 
sertion of  the  words  *of  Putnam,'  in  a  final  de- 
cree of  the  court  in  the  case  of  Wood  v.  JPeier- 

ffUlfl. 

''That  your  petitioner  in  his  answer  to  said 
rule  denied,  and  stUl  denies,  having  made  such 
alteration  or  interlineation  in  said  decree  after 
it  was  signed  by  the  judge,  and  says  that  there 
was  no  evidence  before  the  court  to  sustain  the 
charge. 

"Your  petitioner  humbly  submits  to  the 
court  that  if  both  of  said  charges  sustained  by 
the  judge  are  admitted  to  be  true,  he  has  been 
acquitted  of  the  charge  of  abstracting  the  rec- 
ord, upon  a  full  hearing,  and  that  he  ought  not 
to  be  disbarred  upon  such  a  charge  until  after 
conviction  on  a  criminal  prosecution,  and  op- 
portunity for  defense.  As  to  the  charge  of  the 
interlineation  of  the  two  words  'of  Putnam,'  in 
the  description  of  land  in  a  final  decree,  your 
petitioner  submits  that,  if  such  an  alteration 
was  made,  it  was  an  immaterial  iosertion  of 
words,  which  were  meant  by  the  judge  to  be  in 
the  decree,  which  did  not  affect  the  decree,  and 
furnish  in  law  no  valid  or  sufiicient  reason  for 
this  disbarral. 

'•Your  petitioner  alleges  that  the  record  and 
evidence  and  proceedings  in  disbarring  your 
petitioner  from  practicing  as  an  attorney  aud 
counsellor  were  wholly  and  entirely  insuflft- 
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cient  to  authorize  the  said  judge  of  the  circuit 
court  of  the  fifth  judicial  circuit,  Hon.  J.  J. 
Finley,  to  authorize  his  disbarral;  and  says  that 
such  order  is  totally  null  and  void,  and  that  he 
should  be  restored  to  his  office  as  an  attorney; 
that  he  has  made  application  to  the  said  judge 
to  restore  him  to  his  right  to  practice  law,  and 
to  his  office  as  attorney  and  counselor  at  law, 
which  the  said  judge  hath  refused,  and  doth 
still  refuse,  to  do;  by  means  whereof  the  said 
petitioner,  George  P.  Fowler,  is  prevented  from 
entering  upon  and  exercising  the  duties  of  his 
said  office  of  attorney  and  counselor  at  law,  and 
is  kept  out  of  the  said  office  and  right  to  prac- 
tice, to  which  he  is  justly  and  lawfully  en- 
titled, and  of  which  he  has  been  deprived 
illegally,  and  without  due  process  of  law." 
1  o  the  foregoing  writ  the  respondent  made  a 
return  which  was  demurred  to  and  the  de- 
murrer sustained  with  leave  to  amend.  The 
amendment  was  made  and  the  case  then  came 
before  the  court  upon  motion  for  a  peremptory 
writ. 
Further  facA  appear  in  the  opinion. 
Messrs.  Miller  &  Spencer,  for  relator: 
What  relator  added  to  the  decree  is  not  stat- 
ed, or  that  what  he  did  was  done  with  anv 
other  than  an  innocent  intent  is  not  averred, 
and  in  the  absence  of  such  allegations  this 
charge  should  have  gone  no  further. 

Weeks,  Attorneys,  p.  176;  People  v.  Allison, 
68  111.  151;  State  v.  Kirke,  12  Fla.  278. 

The  second  charge  is  equally  as  faulty  as 
the  first,  in  that  it  does  not  charge  that  Fowler 
at  the  time  of  the  abstraction  of  the  subpoena 
was  an  attorney  or  solicitor  in  the  cause  or  in 
any  way  interested  in  the  cause,  or  corruptly, 
or  with  any  bad  motive  removed  the  subpoena 
from  the  files. 
See  State  v.  FinUy  (Fla.)  July  13,  1892. 
The  charges  were  insufficient  to  order  the 
relator  to  show  cause,  and  clearljp  insutficient 
to  order  his  disbarral. 

There  was  no  authority  in  the  court  to  refer 
this  matter  to  a  master  in  chancer \'  to  take  the 
evidence 
State  V.  Maxwell,  19  Fla.  37. 
In  a  matter  of  so  high  and  penal  a  nature 
the  defendant  should  be  confronted  with  the 
witnesses  against  him.  Testimony  cannot  be 
taken  by  commission. 

Be  an  Ait&mey,  88  N.  Y.  164;  PeojUe  v. 
msUU,  3  Hill,  289;  He  Kelly,  59  N.  Y.  595. 

Full  opportunity  must  be  given  an  attorney 
to  defend  in  these  cases. 
Dickinson  v.  Dusttn,  21  Mich.  565. 
Suspicion  is  not  sufficient  to  disbar  an  at- 
torney and  expose  him  to  disgrace  and  beggary. 
It  must  be  a  clear  case  (Weeks,  Attorneys,  175, 
note;  Hunt  v.  Adams,  6  Mass.  519,)  and  must 
be  proved  by  a  preponderance  of  the  evidence. 

State  V.  toung,  30  Fla. . 

The  prisoner  should  have  the  benefit  of  any 
doubt. 
Be  an  Attorney,  1  Hun,  321. 
The  order  of  Judge  Finley  is  illegal  in  Xhat    « 
it  disbars  Fowler  from  all  the  courts  of  the 
state  of  Florida. 

Bradley  v.  Fisher,  80  U.  S.  13  Wall.  886,  20 
L.  ed.  646;  State  v.  Kirke,  12  Fla.  278. 

The  defendant  must  show  a  clear  right  in 
himself  to  refuse  obedience  to  the  writ  in  view 
of  all  its  allegations  or  it  is  demurrable. 
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High,  Extr.  Legal  Rem.  §  460. 

The  court  will  deem  any  suspicious  action 
of  an  attorney  as  a  matter  of  mistake  and  in- 
dulge a  presumption  of  innocence  unless  will- 
ful misconduct  or  fraud  is  shown. 

People  V.  Justices  of  Delaware  C.  P.  1  Johns. 
Cas.  181. 

Nor  will  the  court  exercise  its  summary 
jurisdiction  over  an  officer  imless  in  a  case  of 
palpable  fraud. 

Re  Lard,  2  Scott,  131,  1  Hodges,  195,  1 
Jacob,  Fisher's  Dig.  640;  Cole  v.  Orove,  1  Scott, 
N.  R.  30,  4  Jur.  389. 

An  application  cannot  be  made  at  chambers 
against  an  attorney  unless  in  a  case  pending  in 
court. 

Ex  parte  Higgs,  1  Dow,  P.  C.  495,  1  Jacob, 
Fisher's  Dig.  642;  Anonyjnous,  19  L.  J.  Exch. 
219. 

The  court  will  not  proceed  summarily 
atgainst  an  attorney  for  matters  which  amoimt 
to  an  indictable  onense,  where  it  appears  that 
the  facts  are  not  exclusively  within  his  own 
knowledge.  • 

Anonynuyus,  2  Jur.  467,  1  Jacob,  Fisher's 
Dig.  642;  Robertson  v.  MUU,  1  Dow,  N.  8.  772, 
6  Jur.  896. 

There  must  be  actual,  willful  misconduct  as 
at  lorney. 

Re  Cytts,  16  L.T.  N.  S.  715, 1  Jacob,  fisher's 
Di£.  642. 

Where  an  attorney,  without  corrupt  or  im- 
proper motive,  prepared  a  special  case  to  take 
the  opinion  of  the  court  and  suggested  facts 
whicdi  had  no  foundation,  he  was  held  guilty 
of  contempt  but  not  disbarred. 

Re  Elsavi,  5  Dowl.  &  R.  889,  S^Barn.  &  C. 
597. 

The  court  will  not  grant  a  rule  to  show  cause 
why  he  should  not  be  struck  from  the  roll  if 
theaffidavits  state  an  indictable  offense. 

Anonymo^s^  5  Barn.  &  Ad.  1088,  1  Jacob, 
Fisher's  Dig.  644. 

Nor  for  perjury  unless  enough  appears  by 
his  own  admission  to  render  a  jury  unneces- 
sary. 

Anonymous,  3  Nev.  &  P.  389. 

Nor  for  not  paying  over  money  to  a  client 
unless  a  clear  case  of  willful  misappropriation 
is  shown 

Re  Sparks,  17  C.  B.  N.  S.  727. 

Nor  for  gambling  with  a  former  client. 

Ej:  parte  Strafford,  7  Jur.  412,  12  L.  J.  Q. 
B.  231,  1  Jacob,  Fisher's  Dig.  644. 

Taylor,  </.,  delivered  the  opinion  of  the 
court: 

This  cause  was  instituted  in  this  court  at  the 
present  term,  and  at  the  former  hearing  (30 
Fla.  — )  the  main  facts  of  the  case  are  fully 
stated.  Our  conclusion  upon  the  former  hear- 
ing was  that  the  relator's  alternative  writ  was 
defective  because  it  failed  to  show  a  clear 
prima  facie  case  of  right  iu  the  relator  in  that 
It  contended  that  the  charges  preferred  a^inst 
him  upon  which  he  was  disbarred  were  msuf- 
ficient  and  invalid  without  setting  up  or  pre- 
senting to  us  the  contents  or  language  of  the 
charges  referred  to;  and  because  it  contended 
further  that  the  evidence  before  the  respondent 
upon  which  he  based  the  disbarment  did  not 
sustain  the  charges  preferred,  but  failed  to  ex- 
hibit to  us  the  evidence  questioned;  and  the  re- 
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lator  'was  allowed  to  amend  his  petition  and 
alternative  writ.  The  amendment  has  been 
made,  and  the  case  is  now  before  us  for  the 
second  time,  upon  the  alternative  writ  as 
amended  and  an  amended  return  thereto  by 
the  respondent.  The  relator  now  moves  for  a 
peremptory  writ  upon  the  following  grounds: 
1.  "That  the  return  of  the  respondent  is 
wholly  and  entirely  insufficient  in  law,  and,  in 
view  of  the  allegations  of  the  alternative  writ, 
shows  no  clear  right  in  the  respondent  to  re- 
fuse obedience  thereto."  2.  "That  the  said 
return  does  not  set  up  or  show  upon  what  evi- 
dence, if  any,  the  defendant  acted,  or  show 
any  valid  or  legal  reason,  or  sufficient  legal 
proceeding,  or  evidence,  to  justifjr  the  re- 
spondent m  refusing  obedience  to  said  writ." 
8.  "Because  the  said  return  does  not  set  up  a 
denial  of  the  facts  stated  in  the  alternative 
writ,  or  state  or  show  other  facts  sufficient  to 
defeat  relator's  right  to  restoration."  4.  "  Be- 
cause the  said  return  is  otherwise  informal, 
and  insufficient  to  defeat  relator's  rights." 

The  amended  alternative  writ  alleges  the  fol- 
owing  to  be  the  charges  upon  which  the  re- 
ator  was  disbarred: 

"5th  Judicial  Circuit  of  Florida. 
In  and  for  Putnam  County. 
"  To  the  Hon'l  J.  J.  Finley.  Judge  in  and  for 

said  Circuit: 

"D.  M.  Kirby,deputy  clerk  Circuit  Court  for 
said  county,  complains  of  GkorgeP.  Fowler  as 
follows:  1st.  That  in  a  certain  chancery  cause, 
wherein  A.  J.  Wood  was  complainant,  and 
Hennis  Peterman  ei  al.  were  defendants,  he, 
the  said  George  P.  Fowler,  acting  as  solicitor 
for  complainant,  interlined  and  added  to  the 
final  decree  rendered  in  said  cause,  after  the 
signature  of  the  chancellor  had  been  affixed. 

"2d.  That  in  a  certain  cause  in  chancery, 
wherein  A.  J.  Wood  was  complainant,  and 
Julia  E.  Roberts  and  B.  F.  Roberts  were  de- 
fendants, the  case  was  carried  to  final  decree 
and  sale,  without  having  had  proper  and  leeal 
service  upon  the  owner  of  the  property,  Mrs. 
Julia  E.  Roberts;  that  George  P.  Fowler  as- 
sured the  judge  in  open  court  that  service  had 
been  had  upon  Mrs.  Roberts;  that  said  sub- 
pcena  was  afterwards  abstracted  from  the 
clerk's  office,  and  that  no  one  but  said  George 
P.  Fowler  had  the  record  and  files  in  said 
chancery  cause  at  the  time  said  subpoena  was 
taken,  and  this  complainant  believes  said 
George  P.  Fowler  did  take  or  make  way  with 
said  subpoena,  he  being  the  party  most  inter- 
ested in  its  disappearance. 

"  3d.  That  in  a  chancery  cause  wherein  W. 
W.  Rast  was  complainant,  and  Minnie  A.  Es- 
tee,  W.  W.  Toller  et  al,  were  defendants,  said 
QeoTge  P.  Fowler  asked  this  complainant,  D. 
M.  Kirbv,  to  make  affidavit  to  the  effect  that 
notice  of  publication  had  been  sent  to  W.  W . 
Toller,  at  Glen  wood,  Virginia,  when  said  Fow- 
ler knew  it  had  not  been  done,  and  that  he  had 
told  this  complainant  that  there  was  no  neces- 
sity of  it,  as  the  said  W.  W.  Toller  was  in 
London,  England,  beyond  the  seas. 

"D.  M.  Kirby. 
"Sworn  to  and  subscribed  before  | 
me  this  Feb'y  28th,  1891.        ( 
Cook  Carleton, 

Notarj'  Public  State  of  Fla." 
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The  alternative  writ  further  allege  that  u}H)o 
the  filing  of  said  paper  with  the  respondent, 
be  made  an  order  on  the  26th  of  March,  1891, 
requiring  the  relator  to  show  cause  before  him 
in  open  court  at  Palatka,  on  the  8tb  of  April, 
1891,  why  he  should  not  be  disbarred  for  the 
reasons  stated  in  said  paper  or  complaint. 

We  may  as  well  remark,  just  here,  that  we 
are  clearly  of  the  opinion  that  the  form  and 
substance  of  the  charges  preferred  against  the 
relator  were  entirely  too  loose,  general,  vague, 
indefinite  and  uncertain  to  have  warranted  this 
order  requiring  the  relator  to  respond  thereto, 
or  to  show  cause  why  he  should  not  be  dis- 
barred by  reason  thereof.  All  the  authorities 
agree,  and  the  doctrine  is  reafi&rmed  in  the  for- 
mer decision  of  this  case,  that  a  charge  so  grave 
in  its  nature  must  be  clear,  specific,  ana  cir- 
cumstantial, and  must  be  stated  with  great 
particularity,  that  the  attorney  may  know  how 
to  defend.  The  first  of  the  charges  here  that 
this  relator  was  peremptorily  called  upon  to 
refute,  was  that  in  a  certain  chancery  cause, 
wherein  one  A.  J.  Wood  was  complainant, 
and  Hennis  Peterman  et  al.  were  defendants, 
the  relator  interlined  and  added  to  the  decree 
rendered  therein,  after  it  was  signed  by  the 
chancellor.  It  fails  to  state  what  it  was  that 
was  interlined  or  added  to  the  decree;  fails  to 
give  the  date  of  the  decree,  or  the  court  in 
which  the  cause  was  pending,  or  any  date  at 
or  about  which  the  alleged  mterlineation  or 
addition  was  perpetrated;  not  even  stating 
whether  the  paper  tampered  with  belonged  to 
any  of  the  courts  of  the  state  of  Florida  or 
not,  or  where  the  alleged  wrongful  addition 
thereto  Was  perpetrated :  nor  whether  the  same 
was  done  with  any  bad  motive  or  malicious 
intent. 

The  second  charge  was  the  abstraction  of  a 
subpcena  from  the  clerk's  office,  in  a  certain 
cause,  wherein  A.  J.  Wood  was  complainant 
and  Julia  E.  Roberts  and  B.  F.  Roberts  were 
defendants.  This  charge  does  not  allege  that 
the  relator  abstracted  the  subpcena,  but  alleges 
"  that  said  subpoena  was  afterwards  abstracted 
from  the  clerk's  office,  and  that  no  one  but  said 
George  P.  Fowler  had  the  record  and  files  in 
said  chancery  cause  at  the  time  said  subpcena 
was  taken,  and  this  complainant  (D.  M.  Kirby) 
believes  said  Gteorge  P.  Fowler  did  take  or 
make  way  with  said  subpcena,  he  being  the 
party  most  interested  in  its  disappearance." 
This  charge  also  fails  to  allege  the  court  in 
which  the  cause  to  which  the  subpoena  belonged 
was  pending,  or  any  dates,  or  that  there  ever 
was  in  fact'  any  subpoena  therein  that  could 
have  been  abstracted,  or  in  what  county  or 
state  the  supposed  abstraction  oocuired,  and 
does  not  show  how  or  in  what  manner  the  re- 
lator was  interested  in  its  abstraction  or  disap- 
pearance; nor  does  it  allege  any  bad  motive  or 
intent  in  the  abstraction  thereof.  We  have  no 
hesitancy  in  saying  that  these  charges  so 
framed  were  entirely  too  vague,  indefinite,  and 
uncertain,  and  too  wanting  in  directness,  clear- 
ness, particularity, and  detail  to  have  warranted 
the  respondent  in  demanding  of  the  relator  an 
exhibition  of  any  cause  why  disbarment  should 
not  follow  as  a  result  thereof.  The  relator, 
however,  failed  to  move  to  quash  the  charges 
in  the  form  presented,  or  otherwise  to  question 
their  legal  sufficiency,  but  saw  proper  to  an- 
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swer,  denying  in  detail  the  charges  as  made; 
and,  to  the  first  charge,  as  to  the  interlineation 
of  the  decree,  specifies  in  his  answer  one  in- 
terlineation, that  of  the  words  "of  Putnam." 
in  the  decree  asserting  that  it  was  made  by 
him.  but  before  the  decree  was  signed.  Upon 
the  coming  in  of  this  answer  the  respondent 
made  an  order  referring  the  matter  to  Calvin 
Gillis,  Esq..  as  a  special  master  to  take  such 
testimony  therein  as  might  be  offered  "on 
either  side,  bearing  on  the  truth  or  falsity  of 
the  complaint  made,  and  to  report  the  same  to 
the  court  at  the  earliest  practicable  time."  In 
proceedings  for  the  disbarment  of  an  attorney, 
we  do  not  think  that  this  was  the  proper  prac- 
tice. The  power  to  disbar  an  attorney  for 
any  of  the  causes  justifying  such  a  procedure 
is  inherent  in  the  court' itself .  The  judge  sits 
as  the  arbiter  of  both  the  law  and  facts  in  the 
case.  He  is  the  trior;  and,  so  far  as  the  facts 
are  concerned,  should  occupy  the  same  position 
of  personal  presence  at  the  examination  of 
witnesses  that  a  jury  does  at  the  trial  of  any 
one  charged  with  crime,  so  that  he  may  observe 
the  manner  of  the  witnesses,  and  may  give  to 
their  evidence  credence  or  disbelief,  as  a  jury 
does,  accordingly  as  their  manner  of  testifying 
may  Indicate  prejudice,  malice,  or  other  sinis- 
ter motive  to  subserve.  By  delegating  the  ex- 
amination of  witnesses  in  the  cause  to  another, 
the  judge  hears  the  evidence  only  by  proxy, 
but  still  retains  the  position  and  powers  of  trier 
of  the  facts,  and  deprives  the  accused  of  the 
right  to  be  confronted  with  his  accusers  before 
the  tribunal  who  pronounces  upon  the  factjs. 
In  a  case  reported  in  88  N.  Y.  164.  for  the  dis- 
barment of  an  attorney,  it  was  held  that  such 
proceedings  are  of  a  public  nature  and  are 
quasi  criminal,  and  that  evidence  of  an  absent 
witness  taken  under  a  commission  upon  writ- 
ten interrogatories  was  not  admissible,  and  that 
the  attorney  could  be  convicted  only  upon  evi- 
dence good  at  common  law,  delivered  if  he 
chooses  in  his  presence,  by  witnesses  subject  to 
cross-examination,  lie  Kelly,  59  N.  \,  595. 
The  proper  practice  in  such  cases  is  for  the 
judge  to  personally  hear  the  evidence  of  the 
witnesses  for  and  against  the  accused,  so  that 
in  lending  or  withholding  credence  to  it  he 
may  be  governed  by  the  same  rules  and  reasons 
that  influence  juries  when  sitting  as  triers  of 
facts.  This  manner  of  trying  or  getting  the 
evidence  in  the  case  was  not  objected  to  at  the 
time,  however,  by  the  relator,  but  he  seems, 
from  the  exhibits  made  in  the  amended  alter- 
native writ  to  have  gone  into  the  taking  of  tes- 
timony before  the  special  master  without  com- 
plaint or  demurrer  thereto. 

The  amended  alternative  writ  sets  out  the 
following,  in  substance,  as  being  the  evidence 
taken  before  the  master,  upon  which  the  judg- 
ment of  disbarment  was  based:  The  ma«»ter, 
Calvin  Gillis,  Esq.,  filed  a  statement  in  sub- 
stance as  follows:  That  he  had  devoted  about 
a  week  to  the  service  of  taking  testimony  in 
the  cause,  without  compensation  to  himself  or 
the  witnesses;  that  a  great  deal  of  immaterial 
testimony  was  taken;  that  the  papers  and  dep- 
ositions in  the  cause  are  in  the  custody  of 
the  clerk  of  the  circuit  court  for  Putunm 
county.  That  the  parties  interested,  or  some 
one  or  more  of  them,  made  known  to  him  that 
there  still  remained  many  witnesses  to  de|X)se 
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in  this  matter.  That  be  was  williog  to  serve 
without  eompensatioD  to  purge  the  bar  if  nec- 
essary, or  to  vindicate  the  bar  if  unjustly  ac- 
cuseo;  but  in  the  present  case  he  begs  to  be 
relieved  by  your  honor,  when  his  labors  are 
more  than  required  elsewhere. 

In  what  appears  to  be  an  ex  parte  affidavit 
made  before  a  notary  public,  and  admitted  and 
filed  with  the  master  hs  evidence,  as  is  stated, 
by  consent  of  the  relator  subject  to  his  right  to 
cross  examine  the  affiant,  Frank  Wright,  clerk 
of  the  circuit  court  for  Putnam  county,  testified 
as  follows:     That  on  or  about    the  18th  of 
April,  1890,  George  P.  Fowler  brought  to  his 
office  a  final  decree  in  the  case  of    Wood  v. 
Peterman  that  had  been  signed  by  presiding 
Judge  Finley  on  the  17th  of  April,  at  chambers 
at  Ocala,  and  asked  me  to  record  it  as  soon  as 
convenient.     Mr.  Kirby,  deputy  clerk,  took 
the  decree  and  filed  it,  soon  thereafter  started 
to  record  it;   while  he  was  at  his  desk  record- 
ing the  decree,  Mr.  Kirby  called  to  me  and 
said,  Mr.  Fowler  has  made  a  mistake  in  the 
decree,  having  described  the  land  as  in  the 
''county  and  state  of  Florida,"  and  he  asked 
me  if  I  thought  that  affected  the  decree.     I 
left  my  table  and  went  to  Mr.  Kirby's  desk  and 
looked  at  the  decree,  and  saw  that  it  read  as 
above,  and  told  Kirby  to  go  on  with  the  record, 
as  I  thought  the  rest  of  the  description  was 
sufficient  to  locate  the  property.     Kirby  con- 
tinued the  record,   but  before  completing  it 
was  called  off  by  some  other  business  and  did 
not  take  it  up  again.     Some  time  afterwards 
Mr.  Fowler  came  to  the  office  and  asked  for 
the  papers  in  the  case,  and  took  them  away 
with  him.     When  he  returned  them   Kirby 
opened  the  package  and  looked  it  over  and 
discovered  that  the  words  "of  Putnam"  had 
been  interlined.     I  looked  at  the  paper  again 
and  found  such  to  be  the  case,  and  told  Kirby 
not  to  continue  the  record  until  the  judge  had 
seen  it  and  had  allowed  the  interlineation.    On 
the  17ih  of  May  I  wrote  to  Judge  Finley  ask- 
ing instructions  as  to  completing  the  record, 
and  saying  that  I  awaited  his  instructions  in  the 
premises.     Under  date  of  May  22d,  Judge  Fin- 
ley wrote  acknowledging  receipt  of  my  letter, 
and  of  the  affidavit  accompanying  it,  but  that 
he  could  not  instruct  me  until  the  matter  had 
been  brought  before  him  in  a  shape  that  would 
authorize  him  to  act.     Thus  the  matter  has 
stood  up  to  the  present  time.     I  have  not  felt 
justified  in  completing  the    record,  and    the 
judge  has  given  me  no  instructions  on  the  sub- 
ject.    With  reference  to  the  loss  of  the  sub- 
poena in  the  case  of  Wood  v.  Roberts,  I  cannot 
state  fully  of  my  own  knowledge,  as  my  dep- 
uty, .Kirlnr,  has  charge  of  law  papers  in  the 
oftice,  ana  they  seldom  come  to  my  notice,  but 
I  remember  one  morning  about  the  middle  of 
April,  1890.  about  8  o'clock,  when  I  reached 
the  office  I  saw  Mr.  Fowler  sitting  near  the 
safe  containing  law  papers,  looking  over  some 
papers.     He  left  soon  after,  taking  some  cases 
with  him;  about  ten  o'clock  Mr.  Haskell  came 
in  and  asked  to  see  the  Wood  v.  ift>ft^rte papers, 
and  sat  down  on  the  comer  of  Mr.  feirby's 
desk  to  look  them  over;  soon  I  heard  him  ask 
Mr.  Kirby  where  the  subpoena  was,  and  he  and 
Mr.  Kirby  looked  through  the  papers  and  said 
tbev  could  not  find  it.     After  asking  if  they 
had  looked  carefully,  I  went  across  the  room 
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and  looked  for  myself,  but  did  not  find  the  sub- 
poena, and  have  not  since  seen  it,  although  1 
have  made  diligent  search  for  it  through  the 
office.  On  cross-examination  by  the  relator, 
he  answered  that  he  had  never,  to  his  recollec- 
tion, called  Mr.  Fowler's  attention  to  the  in- 
terlineation in  the  decree,  after  the  same  was 
brought  to  his  attention. 

D.  M.  Kirby,  the  deputy  clerk,  testified  that 
on  or  about  the  15th  of  April.  1890,  late  in  the 
afternoon  of  that  day,  one  B.  £.  Dyson,  the 
deputy  sheriff  of  Putnam  county,  James  S.  La 
Roche  and  himself  were  looking  over  papers  in 
chancery  suit  of  A.  J.  Wood  against  B.  F.  and 
J.  £.  Roberts,  and  more  particularly  the  sub- 
poena with  the  service  returned  thereon  by 
the  sheriff.  "I  took  the  subpoena  and  read  the 
service.  The  subpoena  was  placed  back  among 
the  papers  in  the  safe,  and  locked  in  for  the 
night.  The  next  morning  Major  Fowler  en- 
tered the  office  about  or  shortly  after  seven  or 
eight  o'clock,  while  La  Roche  and  myself  were 
comparing  instruments  that  had  been  recorded. 
Maj.  Fowler  asked  to  see  the  papers  in  this 
case;  the  safe  was  then  opened  for  the  first 
time  that  day,  and  the  papers  handed  to  Maj. 
Fowler,  who  took  them  to  another  table  to 
examine;  a  few  minutes  later  he  hande<i  me 
the  package  and  I  placed  it  in  the  safe.  I  had 
not  opened  the  package  myself  since  the  night 
before.  At  about  10  o'clock  A.  M.  of  the  loth 
of  April,  I  think,  1890,  £.  £.  Haskell  entered 
the  office  as  attorney  for  A.  J.  Wood,  and 
asked  for  the  same  papers;  I  took  them  from 
the  safe  to  my  desk,  and  Mr.  Haskell  opened 
the  papers  in  my  presence,  at  the  same  time 
conversing  with  him  relative  to  the  service. 
He  examined  the  papers  and  the  subpoena 
could  not  be  found;  we  both  examined  each 
individual  paper,  the  safe,  the  tables,  and  it 
cotild  not  be  found.  I  had  charge  of  these  rec- 
ords and  files,  and  to  my  knowledge  no  other 
parties  handled  these  papers,  Maj.  Fowler  be- 
ing the  only  person  who  opened  this  package 
between  the  evening  of  the  15th  of  April, 
1890,  to  ten  o'clock  A.  M.  next  day.  This 
happened  in  the  court-house,  in  the  city  of 
Palatka,  Putnam  county,  Florida.  I  have 
never  seen  the  subpoena  since,  although  having 
made  diligent  search  for  it." 

J.  S.  La  Roche,  a  recorder  in  the  clerk's  of- 
fice of  Putnam  county,  testified  to  the  same 
facts  in  substance  as  to  the  disappearance  of 
the  subpoena  as  did  D.  M.  Kirby,  and  testified 
also  that  some  time  in  April,  1890,  his  attention 
was  called  by  the  clerk,  Mr.  Wright,  and  his 
deputy,  Mr.  Kirby,  to  tbe  omission  of  the 
words  **of  Putnam"  in  the  decree  in  the  case  of 
Wood  V.  Peterman  that  Kirby  was  then  record- 
ing in  tbe  chancery  order-book,  and  that  some 
time  afterwards,  on  looking  at  the  decree 
again,  he  saw  that  the  above  two  omitted 
words  had  been  interlined  after  the  decree  had 
been  signed. 

Benjamin  £.  Dyson,  in  an  ex  parte  affidavit 
copied  into  the  alternative  writ  as  part  of  the 
papers  in  the  case,  sworn  to  before  a  notary 
public,  and  that  has  nothing  about  it  to  indi- 
cate that  it  was  ever  filed  with  the  master,  or 
used  before  the  judge,  testifies  that  on  the 
morning  of  the  15th  of  April,  1890,  he  entered 
the  clerk's  office  and  asked  to  see,  and  was 
shown  by  the  deputy  clerk,  the  subpoena  in 
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the  chancery  case  of  Wood  ▼.  Bobertt  and  wife, 
tod  that  after  Uie  sbeiifra  return  of  aerrice 
tbereoo  was  read  by  htm  and  tlie  deputy  clerk, 
the  latter  placed  aaid  subpoena  amonK  the 
other  papers  in  the  case  and  put  them  in  the 
Mf e,  ana  then  doeed  the  safe  and  followed  him 
oat  of  the  office;  and,  contradicting  his  first 
statement  above  that  it  was  in  the  morning,  he 
here  sajs  that  it  was  about  fiye  o'clock  P.  M«, 
the  time  of  dosing  the  derk's  office. 

R  E.  Haskell  testified  in  an  av  parte  affida- 
Tit  made  before  a  notary  public,  and  that  has 
no  file  marks  of  the  master  or  Judge,  that  on 
the  morning  of  April  16,  ICSK),  about  ten 
o'clock,  as  attorney  for  A.  J.  Wood,  he  called 
at  the  clerk's  <^ce  for  the  subpoena  in  the  caae 
of  said  Wood  ▼.  BoberU  and  wife,  but  that 
after  diligent  search  for  same,  made  by  him 
and  the  deputy  clerk,  Kirby,  the  same  could 
not  be  found;  that  he  had  never  seen  or 
handled  the  papers  in  the  case  before  that  time. 

D.  M.  Kirby,  the  deputy  derk,  upon  a  sec- 
ond examination,  testified  to  the  same  facts, 
substantially,  in  reference  to  the  interlineation 
of  the  words  "  of  Putnam  "  in  the  decree,  as 
did  the  derk,  Mr.  Wright. 

John  £.  Marshall,  in  an  «r  parte  affidavit 
made  before  a  notary  public,  testified  for  the 
relator  that  he  had  done  a  great  deal  of  busi- 
ness with  Mr.  Fowler,  acting  as  special  master 
in  diancery  in  many  cases  in  which  Fowler 
was  solidtor  for  the  complainants,  among 
which  was  the  chancery  cause  of  A*  J,  Wood 
v.  Heniui  Pgtertnan  et  at,;  that  as  such  special 
master  he  did  his  writing,  and  business  con- 
nected therewith,  in  Fowler's  office,  and  had 
spent  a  great  deal  of  time  there,  and  was  wdl 
acquainted  with  bis  methods  of  doing  business; 
that  he  was  a  ver^r  careful,  industrious,  pains- 
taking, and  consdentious  man  in  the  discharge 
of  bis  duty  to  his  clients;  that  it  was  always 
the  practice  of  Fowler  to  carefully  compare  all 
decrees,  bills,  and  other  papers  prepwed  by 
him,  before  filing  the  same  in  the  clerk's  office; 
that  he  had  assisted  him  in  many  cases  and 
many  times  hi  such  work,  and  that  he  well 
remembered  assisting  him  in  comparing  the 
supplemental  decree  in  the  case  of  TFioMfy. 
Peterman^  the  same  being  signed  by  the  chan- 
cellor April  17,  1890;  that  he  was  in  Palatka 
on  the  7th  of  April,  1890,  and  in  Fowler's 
office,  and  remembered  well,  and  was  sure  by 
reference  to  dates  and  memoranda  in  his  poa- 
aession,  that  he  compared  the  said  supple- 
mental decree  with  Fowler  on  that  day,  shortly 
After  he  had  finished  drawteg  the  same;  that 
he  called  Fowler's  attention  to  the  omission  of 
the  words  "of  Putnam"  in  said  decree,  and 
that  said  Fowler  did  then  and  there  interline 
aaid  words  in  said  decree  in  his  presence.  Of 
this  fact  he  was  sure  and  positive,  and  that  he 
knew  that  said  interlineation  was  so  made  by 
him  as  stated,  and  before  said  deciee  was 
signed  by  the  jadee  or  filed  in  court 

The  amended  altemative  writ  avers  that  the 
«bove  is  all  the  evidence  that  was  before  the 
respondent  in  reference  to  said  charges,  and 
that  none  of  said  testimony  except  that  of 
Frank  Wright  was  ever  le^pfdly  or  properly  be- 
fore the  respondent,  the  same  never  having 
been  filed  by  the  master  as  a  part  of  his  report. 

The  respondent  for  answer  to  this  amended 
«ltemative  writ  refers  the  court  to  his  answer 
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to  the  original  writ  herein,  and  aaka  that  the 
same  may  be  taken  and  considered  as  his  return 
to  the  writ  as  amended.  Neither  in  the  return 
to  the  orieinal  writ  nor  to  the  amended  writ 
ia  it  denied  that  the  foregoing  is  all  the  testi- 
mony upon  which  the  respondent  acteil  in  dia- 
barring  the  relator.  We  must  take  it  as  tnie^ 
then,  Uiat  what  we  haye  given  aboye  ia,  in  sulv 
stance,  all  the  evidence  before  the  respondent 
bearing  upon  the  two  chargea  npon  which  the 
disbarment  was  predicated.  The  question, 
then,  to  be  considered  is.  Was  this  evidence 
sufficient  under  the  law  to  warrant  the  court 
below  in  visiting  upon  the  relator  the  aevere 
penalty  of  disbtfment,  that  is  always  deeply 
humiliating  to  an  attorney,  and  often  moatdia> 
astrous,  not  only  to  himself,  but  to  his  unof- 
fending family  dependent  upon  his  professional 
efforts  for  their  very  existence. 

In  the  Judgment  or  order  of  disbarment  the 
relator  is  Ju(&ed  to  be  guilty  of  "  abstracting 
the  subpoena  In  chancery  in  the  case  of  Andrew 
J,  Wood  V.  Bef^min  F.  Boberte  and  wife,  pend- 
ing in  the  drcuit  court  of  Putnam  County;  and 
also  of  interlining  the  words  "of  Putnam'^^in  the 
decree  in  chancery  in  the  caae  pending  in  Put- 
nam county  drcmt  court  of  Andrew  J,  Wood 
y.  Hennie  JPsUrman  et  al.,  after  said  decree 
had  been  signed  by  the  ludge.  In  the  case  of 
State  y.  Toung,  dedded  at  the  present  term' 
(80  Fla.  — ,)  it  is  held  that  "  no  court  ahould, 
in  the  exercise  of  original  Jurisdiction,  disbar 
an  attorney  upon  a  charce  of  thia  character, 
establishing,  if  proved,  hla  unfitness  morally 
to  be  intrusted  with  the  responsibilities  of  the 
office,  unless  the  testimony  sustains  it  dearly, 
both  as  to  the  act  and  the  bad  motive."  Test- 
ing the  evidence  before  the  respondent  by  thia 
rule,  we  fail  to  find  in  it  anything  that  even 
suggests  a  bad  or  fraudulent  motive  or  purpose 
in  the  relator  for  the  commission  of  the  acts  ad- 
Judged  against  him.  In  the  matter  of  the  ab- 
atraction  of  the  subpoena  in  chancery  in  the  case 
of  Wood  y.  Boberte  and  wife,  the  evidence  doea 
not  even  suggest  any  purpose,  reason,  or  motivi 
that  the  relator  coiud  have  had  for  its  abstrac- 
tion or  disappearance.  What  benefit  or  advaiio 
tage  to  himself  or  any  one  else  could  have  beea 
reaped  out  of  its  disappearance,  or  what  loss  or 
injury  could  have  flown  therefrom  to  any  one  is 
not  eyen  hinted  at  in  the  evidence.  He  is  not 
shown  by  the  evidence  to  have  been  interested 
in  the  cause  to  which  the  lost  paper  belonged 
in  any  way,  either  as  party  thereto,  or  attorney 
therein  for  any  of  the  parties,  or  otherwise. 
So  far  as  his  motive  was  ooneerned  for  the  ab- 
straction of  this  paper,  the  evidence  ia  entirely 
insufficient.  If  there  had  been  any  evidence 
before  us  to  show  that  the  relator,  before  the 
decree  was  rendered  in  the  case  to  which  this 
missing  subooena  belonged,  asserted  to  the 
Judge,  as  an  inducement  to  the  signing  of  such 
decree,  that  service  of  subpoena  had  been  made 
upon  Mrs.  Roberts,  one  of  the  defendants 
therein,  as  was  charged,  or  if  there  had  been 
any  proof  to  show  that  Mr.  Fowler  was  in  any 
way,  either  personally  or  representatively,  in- 
terested in  upholding  the  decree  predicated 
upon  the  proper  seryioe  of  such  missing  sub- 
poena, or  as  purchaser  of  the  property  there- 
under, or  if  there  was  any  proof  showing  that 
he  had  any  interest  or  design  whatsoever  in 
the  disappearance  of  said  subpoena,  we  should 
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have  been  bound  under  the  proofs  before  ns  to 
Bustain  tbe  respondent  In  the  order  of  disbar- 
ment. But,  so  far  as  the  proof  goes,  we  are 
shown  no  interested  or  bad  motive  or  reason  for 
his  takinff  it»  or  haying  it  to  disappear  at  all. 
It  seems  from  the  evidence  that  tbe  clerk  of 
the  court  of  Putnam  county  was  in  the  habit  of 
permitting  Mr.  Fowler  to  take  out  of  his  office 
tbe  original  papers  on  file  there.  In  the  ab- 
sence of  any  proof  that  he  took  this  subpcena 
with  an  interested  or  bad  motive,  we  think 
that  to  this  extent  the  order  of  disbarment  was 
unwarranted. 

As  to  the  second  charge,  of  interlining  the 
words  **  of  Putnam  "  in  the  decree  in  chancery 
in  the  case  of  Wood  t.  Peterman  et  al,,  after 
it  had  been  signed  by  the  chancellor,  although 
it  is  denied  by  the  relator  that  such  interlinea- 
tion was  done  subsequent  to  the  signing  of  the 
decree,  still  we  think  that  the  proof,  if  not 
prejudiced,  is  quite  sufficient  to  establish  the 
fact  that  it  was  done  subsequently  to  the  sign- 
ing of  the  decree.  This  fact  being  established, 
the  next  question  to  be  considered  is,  Does  the 
evidence  show  that  it  was  done  with  that 
fraudulent,  corrupt,  and  bad  motive  that  is 
necessary  to  have  been  shown  before  disbar- 
ment could  follow.  The  evidence  shows  that 
the  interlineation  occurred  in  that  part  of  the 
decree  that  undertook  to  locate  or  describe  the 
land  involved  in  the  decree;  and  the  interline- 
ation caused  the  sentence  in  the  decree  as 
signed,  "county  and  state  of  Florida,"  to  read 
'*county  of  Putnam  and  state  of  Florida." 
It  is  apparent  from  the  evidence,  and  from  the 
fact  that  the  decree  was  in  a  cause  pending  in 
Putnam  county,  that  tbe  land  involved  therein, 
to  whose  description  the  interlineation  referred, 
did  in  fact  lay  in  the  county  "of  Putnam;" 
and  it  is  apparent  also  from  the  evidence  of 
the  clerk,  Frank  Wright,  that  the  land  was 
otherwise  sufficiently  located  or  described 
without  the  words  interlined ;  and  from  all 
this  it  is  evident  that  the  omission  of  the  inter- 
lined words,  '*of  Putnam,"  was  a  lapms  penna 
on  the  part  of  the  drauehtsman  who  prepared 
the  decree,  and  that  of  right  it  was  proper  that 
they  should  have  been  put  into  the  decree  at 
the  point  in  which  they  were  interlined,  prior 
to  its  presentation  to  the  Judee  for  his  signa- 
ture thereto.  In  the  order  of  disbarment  the 
respondent  also  expresses  the  opinion  that  the 
omission  of  the  interlined  words  might  not 
have  vitiated  the  decree.  If  the  decree  then, 
(and  it  is  not  before  us  in  the  record,)  was  just 
as  perfect  without  the  interlined  words  as  it 
would  have  been  had  they  been  originally  in- 
cluded therein,  then  it  follows  as  a  necessary 
seauence  that  the  interlineation  was  an  imma- 
terial one.  It  added  nothing  to  the  effect  of 
the  decree,  nor  detracted  anything  from  it.  It 
did  not  vary  the  rights  or  interests,  duties,  or 
obligations  of  any  of  the  parties  to  it,  or  of 
any  one  else;  nor  did  it  give  rise  to  any  oppor- 
tunity for  wrong  to  any  one,  or  deprive  any 
one  of  Hnj  ri^ht  under  it.  This  being  true, 
and  we  think  it  is,  how  could  the  relator  have 
been  actuated  by  any  bad,  fraudulent,  or  vi- 
cious motive  in  doing  an  act  that  accomplished 
nothing,  and  that  would  have  been  followed 
by  the  same  results  whether  done  or  left  un- 
done. Mr.  Fowler,  when  he  made  this  inter- 
lineation in  the  decree,  could  not  have  been 
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actuated  by  any  bad  or  fraudulent  motive  of 
unfair  gain  to  himself  or  his  client,  or  harm  to 
any  one  else,  because  the  act  done  being  whol- 
ly immaterial,  was  powerless  to  effect  any  re- 
sult whatever.  In  the  case  of  Hunty,  Adams^ 
6  Mass.  519,  that  was  a  suit  upon  a  note,  the 
defense  to  which  set  up  an  alteration  of  the 
note  after  it  was  made  and  delivered,  by  the 
unauthorized  interlineation  of  the  word  "year" 
therein,  Chief  Justice  Parsons,  delivain^  the 
opinion  of  the  court,  says:  "Such  addition 
has  no  effect  in  form  or  substance.  In  my 
opinion  it  would  be  unworthy  of  the  wisdom 
of  the  law  to  decide,  that  the  incautious  inter- 
lineation of  a  word,  which  the  same  law  would 
necessarily  imply,  should  defeat  the  contract. 
In  deed,  the  assent  of  the  party  signine  such 
contract,  that  the  omission  of  a  word  by  a 
clerical  mistake,  which  the  law  will  supply, 
might  be  cured  by  inserting  such  word,  ought 
to  De  presumed,  to  protect  him  from  the  impu- 
tation of  intentional  fraud."  There  was  no 
proof  that  Mr.  Fowler  made  this  interlineation 
under  the  impression  or  belief  that  it  added  to 
or  detracted  from  the  substance  or  form  of  the 
decree,  or  was  necessary  to  give  it  effect.  The 
omission  of  the  words  interlined  was  so  mani- 
festly a  clerical  oversight  and  mistake,  and  in 
the  opinion  of  both  the  Judge  and  the  clerk  of 
the  court  did  not  affect  the  description  of  the 
land  or  the  decree  either  in  form  or  substance, 
and  the  words  interlined  being  such  as  the  law 
would  have  supplied  from  the  other  contenti> 
of  the  decree,  under  the  equitable  view  taken 
by  Chi^  Justice  Parsons  in  the  case  quoted 
above,  m  considering  the  motive  by  which 
Mr.  Fowler  was  actuated  in  making  this  in- 
terlineation, we  might  fairly  presume  that  he 
did  it  under  the  impression  that  the  judge 
would  certainly  consent  to  the  correction  of  so 
palpable  a  clerical  mistake  that  when  made 
affected  nothing  either  in  form  or  substance, 
rather  than  from  any  evil  design. 

We  do  not  wish  it  to  be  understood  that  we 
are  inclined  to  condone,  palliate,  countenance, 
or  excuse  any  manner  of  tampering  with  the 
decree  of  a  court  after  it  obtains  the  sanction 
of  the  judge's  signature,  even  to  the  crossing^ 
of  a  t  or  the  dotting  of  an  i  therein;  on  the 
contrary,  we  think  that  such  a  practice  is 
highly  reprehensible,  and  deserves  severe  pun- 
ishment, no  matter  how  innocent  or  Immate- 
rial the  alteration  or  change  may«be.  A  proper 
respect  for  the  sanctity  of  the  official  Judg- 
ments and  decrees  of  our  courts  demands  that 
this  shall  be  so;  and  in  recognition  of  the 
sanctity  of  Judicial  decrees,  our  Chancery 
Court  Kule  Vl  has  been  provided  requiring  an 
order  of  the  court  for  the  correction  of  cleri- 
cal mistakes  in  decrees  arising  from  any  acci- 
dental slip  or  omission,  fiut  when  such  an 
interference  with  a  judicial  decree  is  made  un- 
authorizedly  and  incautiously,  but  without  any 
bad  motive  or  fraudulent  design,  it  partakea 
more  of  the  character  of  a  contempt  of  the 
court  than  of  that  moral  turpitude  that 
stamps  the  perpetrator  as  being  an  unfit  person 
to  exerdse  the  office  of  an  attorney,  in  the 
absence,  therefore,  of  any  evidence  showing 
that  the  relator  was  actuated,  in  making  tbe 
interlineation  charged,  by  any  bad  motive  or 
fraudulent  design,  we  do  not  think  that  under 
the  circumstances  it  either  merited  or  war- 
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ranted  the  inflictloii  upon  him  of  that  severest 
and  most  humiliating  of  all  punishments  to  an 
attorney— disbarment.  Mr.  Weeks,  in  his  ad- 
mirable work  on  Attorneys,  p.  159,  in  discus- 
mz  the  subject  of  disbarment,  says:  "  The 
end  to  be  attained  is  protection,  not  punish- 
ment As  punishment,  removal  from  oflSoe  is 
unreasonably  severe,  for  those  cases  in  which 
the  end  is  reclamation,  not  destruction,  and 
for  which  reprimand,  suspension,  fine,  or  im- 
prisonment seems  to  be  the  more  adequate  in- 
strument of  correction;  for  expulsion  from  the 
Imu'  blasts  all  prospects  of  prosperity  to  come, 
and  mars  the  fruit  expected  from  the  training 
of  a  lifetime." 

In  the  absence  of  any  proof  of  moral  turpi- 
tude on  the  relator's  part  in  making  the  inter- 
lineation charged,  we  think  that  the  sentence 
for  his  entirely  unauthorized  and  highly  rep- 
rehensible act  should  have  been  aimed  at  cor- 
rection and  reasonable  punishment,  as  there 
were  no  elements  hi  it  tnat  marked  him  as  a 
corrupt  practitioner  against  whom  the  public 
should  be  protected  by  destroying  his  official 
life  as  an  attorney. 

The  peremptory  writ  ii  atBorded  and  ordered. 


F.  C.  BLANCHARD  et  at.,  AppU., 

STATE  of  Florida,  ex  rel.  CALHOUN  & 
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*Each  member  of  »  firm  of  prmetLein^ 
lawyers  must  pay  the  lioenae  taxes 

and  fee  prescribed  for  lawyers  fpraoticinff  their 

•Headnote  by  Babtit,  OfL  J. 

Noxa— JileenM  tov  on  lawers. 

A  Iloense  tax  on  lawyers  is  not  uaoonstttutional 
on  the  ffroand  that  it  Interferes  with  the  judicial 
department  of  the  government.  Goldthwalte  v. 
MoDtffomery.  fiO  Ala.  480;  Oousins  y.  Btate,  fiO  Ala. 
118,  80  Am.  Uep.  200;  State  v.  Wnples,  12  La.  Ann. 
843;  State  v.  Klnir,  21  La.  Ann.  £01;  Young  v.Thomaa, 

17  Fla.  100;  Stewart  v.  Potts,  49  Miss.  748;  State  ▼. 
Gazley,  6  Ohio,  14. 

Neither  does  saeh  a  tax  impair  a  contract  or 
Tested  right  of  an  attorney  under  his  license  to 
practice  law.  Quid  ▼.  Richmond,  28  Gratt  404.  14 
Am.  Bep.  180;  LanguiUe  v.  State,  4  Tex.  App.  812; 
Simmons  v.  State,  12  Mo.  208, 48  Am.  Dec.  181;  State 
V.  Gazlay,  Toung  v.  Thomas,  State  ▼.  King,  State 
▼.  Waples,  and  Oousins  v.  State,  supra. 

In  lAwyers  Tax  Cases,  8  Helsk.  flOS,  decided  by 
the  Supreme  Court  of  Tennesoee  in  187S,  which  case 
was  also  reported  as  Gardwell  v.  State,  In  17  S.  W. 
Bep.  100,  in  advance  sheets  only  and  left  out  of  the 
permanent  bound  volume,  a  statute  making  it  un- 
lawful to  practice  law  without  payment  of  a  li- 
cense tax  was  held  unconstitutional;  two  judges 
holding  that  the  right  to  practice  law  could  not  be 
taxed,  and  two  others  holding  that  the  practice  of 
law  by  a  duly  admitted  attorney  without  payment 
of  the  tax  could  not  be  made  unlawful,  while  two 
judges  held  that  the  statute  was  constitutional. 

The  serious  division  of  opinion  among  the  judges 
of  the  court  much  impairs  the  effect  of  the  decision 
as  an  authority,  and  it  is  at  any  rate  In  conflict 
with  all  other  cases  on  the  subject. 

The  power  to  tax  the  exercise  of  the  right  to 
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profeaiion  by  the  Act  of  June  10, 1801,  Rev.  Stat., 
p.  on  et  se9.,  and  take  out  the  required  license, 
before  he  can  lawfully  practice  his  profession. 

(December  8, 180CL) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Putnam  County  in 
favor  of  relators  in  an  action  brought  to  com- 
pel the  issuance  of  an  attorney's  license.  Be- 
vereed. 

The  facts  sufficiently  appear  in  tbe  opinion. 

Mr.  WiUUtm  B.  Laai»r»  Atty-Gen.,  for 
appellants. 

Mesere,  R.  W.  David,  W.  M.  D»vid 
and  GIlUs  *  OiUis  for  appellee. 


, »  Oh,  J,,  delivered  the  opinion  of 
the  court: 

The  sole  question  involved  in  this  case  is 
whether  undfer  the  General  Revenue  Act  of 
June  10,  1S91.  Rev.  Stat.,  pp.  929  et  eeq.,  two 
lawyers  associated  as  partners  are  entitled  to  a 
license  as  a  firm  or  partnership  upon  paying 
the  license  tax  prescribed  for  one  lawyer  and 
the  license  fee;  or  mast  each  of  them  take  out 
a  separate  license  for  himself  on  payiqg  for 
himself  the  prescribed  tax  and  fee.  The 
former  proposition,  in  our  Judgment,  is  erro- 
neous, and  consequently  the  Judgment  of  the 
circuit  Judge  awarding  a  peremptory  writ  of 
mandamus  must  be  reversed. 

The  ninth  section  of  the  Act  provides  that 
*'no  person  shall  engage  in  or  manage  tbe  busi- 
ness, profession,  or  occupation  mentioned  in 
this  section  unless  a  state  license  shall  have 
been  procured  from  the  tax  collector,  which 
license  shaU  be  issued  to  each  person  on  the 
receipt  of  the  amount  hereinafter  provided, 
together  with  the  county  Judge's  fee  of  twenty- 
five  cents  for  each  license. "  It  then  authorizes 
counties,  incorporated  cities,  and  towns  Co  im- 

praotice  law  may  be  delegated  to  a  municipal  cor- 
poration. Ould  V.  Blohmond  and  Goldthwaite  v. 
Montiromery,  supra. 

The  classlflcation,  for  taxation,  of  the  lawyers  in 
a  city  into  six  classes,  aocording  to  their  reputa- 
tion and  standing,  and  supposed  capacity  to  make 
profltB,  was  upheld  In  Ould  v.  Bichmond,  eupra^ 
and  the  delegration  of  this  dassiflcation  to  a  com- 
mittee was  held  valid. 

In  Simmons  v.  State,  and  In  LanguUle  v.  State, 
wpra^  it  is  said  that  a  license  to  practice  law  is 
a  mere  naked  grant  of  a  prlyilege  without  consid- 
eration, and  that  the  state  may  revoke  it  or  impose 
such  conditions  upon  Its  exerdse  as  are  deemed 
proper  or  demanded  by  the  public  interest. 

Under  Tex.  Rev.  Btat.,  arts.  4888,  4068,  an  attor- 
ney may  take  a  license  for  three  months  at  a  time. 
Hart  V.  State,  21  Tex.  App.  818. 

Under  Ala.  Revenue  Act  of  December  31, 1868,  It 
was  held  that  each  lawyer  composing  a  firm  must 
pay  the  price  required  for  a  license  although  the 
terms  of  tbe  statute  were  that  ''any  person,  firm, 
company,  or  corporation,  who  desires  to  engage  in 
or  carry  on  any  business  or  profession  hereinafter 
named**  shaU  pay  the  sum  required.  The  court 
held  that  the  statute  was  to  be  construed  accord- 
ing to  the  nature  of  the  business,  and  that  the  ex- 
ercise of  the  profession  of  law  was  such  a  personal 
right  as  to  require  a  separate  Iloense  for  each  indi- 
vidual. 

Bven  a  license  for  the  business  of  selling  intoxi- 
cating liquors,  if  issued  to  one  partner  individually, 
confers  no  right  on  the  other  partners.  Long  v, 
State,  87  Ala.  8&  R  A.  B. 
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pose  further  taxes  of  the  same  kind  on  the 
same  subiects,  ^rith  certain  limitations  not  nec- 
essary to  be  mentioned.  After  prescribing  the 
amount  of  the  state  tax^be  paid  for  pursuing 
many  other  avocations,  the  same  section  enacts, 
in  its  fourteenth  subdivision,  that  "all  dentists 
and  lawyers'practicing  their  profession  in  the 
state  of  Florida,  shall  pay  to  the  tax  collector 
in  the  counties  where  their  office  is  located  a 
license  tax  of  ten  dollars."  It  then  in  another 
paragraph  regulates  the  issue  of  the  license. 

There  is  in  these  provisions  nothing  that  af- 
fords any  basis  for  the  contentions  urged  in 
maintenance  of  the  judgment  appealed  from; 
nor  is  any  authority  cited  in  their  support. 
The  plain  declarations  of  the  statute  are,  that 
no  person  shall  practice  the  profession  of  a 
lawyer  without  having  paid  the  license  tax 
prescribed  for  all  lawyers,  and  obtained  the  li- 
cense in  the  manner  provided.  As  all  lawvers 
are  required  to  pay  the  state  tax  of  ten  dollars, 
and  any  authorized  county  and  municipal  lev- 
ies on  the  fame  avocation,  each  and  every  law- 
yer must  do  so,  and  no  lawyer  can  lawfully 
practice  his  profession  without  having  done 
so.  Thus  far  there  is  no  room  for  construc- 
tion; the  sole  function  of  the  courts  is  the  in- 
terpretation of  the  Act  according  to  the  plain 
meaning  of  Its  words;  and  as  to  meir  meaning 
there  is  no  room  for  question  or  doubt.  The 
assertion  that  a  firm  or  copartnership  is  in  law 
one  person  is  mistaken;  it,  on  the  contrary,  is 
an  association  of  several  persons,  and  their 
firm  name  is  but  a  short  way  of  designating 
the  several  persons  for  the  purposes  of  their 
association.  Their  separate  personality  is  not 
lost,  and  they  can  neither  sue  nor  be  sued  at 
law  or  in  equity  solely  by  such  business  appel- 
lation, nor  without  using  their  individual 
names.  It  is  true  that,  as  argued  by  couniiel 
for  relators,  "a  firm  of  lawyers  can  only  take 
one  fee  and  conduct  one  side  of  a  case,"  but  it 
does  not  follow  from  this  essential  principle 
of  professional  ethics  and  sound  morals  that 
the  several  individuals  or  lawyers  composing 
the  firm  become  either  one  person  or  one  law- 
yer: or  that  they  will  receive  severally  a  smaller 
income  than  they  would  if  they  had  not  asso- 
ciated their  industry,  talents,  and  learning  for 
the  purpose  of  gain;  still  should  the  result  last 
stated  ensue,  it  is  not  a  consideration  or  rule 
that  enters  into  either  the  construction  or  inter- 
pretation of  statutes. 

Assuming  that  each  member  of  a  firm  of 
"merchants^' or  "barkeepers"  is,  as  is  suggested 
by  counsel  for  appellees,  not  required  to  pay 
the  full  amount  of  the  tax  prescribed  for  mer- 
chants and  dealers  in  spirituous,  vinous,  or 
malt  liquors,  it  is  because  in  their  cases,  as  in 
others,  the  tax  is  for  each  place  of  business, 
i.  e.y  each  store,  or  barroom,  which  is  not  true 
of  lawyers  and  dentists  and  others.  Again, 
it  is  altogether  clear  from  the  Yery  terms  of  the 
Act  in  the  cases  of  circuses,  theatrical  shows, 
and  minstrel  troupes,  managers  of  theaters  em- 
ploying traveling  troupes,  variety  shows,  banks, 
oanking  firms,  express  companies,  electric 
light,  water  works,  gas  light  and  telephone 
companies,  that  each  meml^r  of,  or  individual 
composing,  such  companies  or  association, 
banks  or  banking  firms,  is  not  chargeable  with 
a  separate  tax,  or  required  to  have  a  separate 
license,  but  the  tax  is  upon  the  association, 
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company,  bank,  or  firm  as  such.  These  dis- 
tinctions, thus  clearly  made  by  the  Act,  ac- 
count in  part,  if  not  altogether,  for  the  use  of 
the  terms  "person  or  persons,  firm  or  associa- 
tion," in  the  general  penal  provision,  to  be 
found  in  the  tenth  section,  for  punishing  the 
doing  without  a  license  any  business  for  which 
one  18  required.  Such  distinctions  are  the  sub- 
ject of  legislative  discretion,  and  the  court 
cannot  extend  to  lawyers  the  more  favorable 
consideration  extended  by  the  law-makers  to 
other  avocations,  nor  hold  that  such  patent 
discrimination  was  either  unintentional  or  in- 
effectual. 

I7i6  judgment  wU  be  reteraed,  and  the  cause 
remanded  for  proceedings  consistent  with  this 
opinion. 


STATE   of  Florida,  ex  reL.   ATTORNEY- 
GENERAL, 

James  E.  JOHNSON. 


(. 
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*!•  Tlie  governor  hmm  power  under 
tion  16  of  the  ezeentlTe  article  of  the 
€k>nstltution,  when  actlnir  within  the  author- 
ity there  conferred,  to  hear  and  decide  as  to 
the  ezistenoe  of  any  alleged  neffleot  of  duty  in 
office  as  a  irround  for  suspending  an  officer. 
This' authority,  whether  Judicial  or  admiDlstra- 
tive  in  its  nature,  is  vested  by  theConaUtutlon  in 
the  governor  as  a  member  of  the  executive  de- 
partment, and  does  not  am)ertain  to,  and  oaonot 
be  exerdeed  by  .the  courts. 

8,  The  governor  mayf  under  section  15 
of  the  ezecntive  article  of  the  Const!- 
tntiony  muipend  an  officer  fbr  neglect 
of  duty  in  office,  without  givins:  previous  no- 
tice to  the  officer  of  the  charge  made  against  blm ; 
but  it  is  the  governor's  duty  to  notify  any  officer 
he  may^uspend  of  the  cause  of  such  suspensioQ 
and  frive  him  a  bearinir  on  such  obarses  and  re- 
instate him  if  the  evidence  does  not  sustain  the 
charges.  The  officer  has  a  constitutional  right  to 
such  hearing. 

8.  So  long  as  the  gOTcmor's  action  in 
siuipending  an  officer  is  within  the  lim- 
its of  his  constltational  power  the 
courts  cannot  interfere  to  arrest  his  action. 
He  is  the  exclusive  Judge*  in  so  far  as  the  courts 
are  oonoemed,  of  the  sufficiency  of  the  proof  of 
the  charge,  not  merely  l)eoause  the  courts  have 
been  given  no  power  of  review,  but  for  the  fur* 
ther  reason  that  the  Senate,  a  branch  of  the  leg- 
islative department,  has  been  granted  such 
power. 

4.  Under  Fla.  Rot.  Stat.*  1 1 64,  electors 
had  the  right  to  pay  toll  taxes  on  Sat- 
nrdayt  September  8d,  180S,  to  qualtfy  them  to 
vote  at  the  election  of  October  4  of  the  same 
year;  but  whether  or  not  a  tax  collector  was 
guilty  of  neglect  of  'duty  in  not  receiving  the 
taxes  on  the  former  day,  is  a  question  for  the 
governor*s  decision,  viewed  as  a  ground  for  the 
suspension  of  the  collector  from  office. 

^Headootes  by  Ranst,  Oh.  J. 

Note.— Forsummary  removal  of  officers,  see,  in 
connection  with  the  above  case.  Trainer  v.  Wayne 
Oounty  Auditors,  16  L.  B.  A.  95,  and  naU^  88  Mioh. 
16& 
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5.  When  an  olllcer  hmm  been  reg^ularly 
suspended  by  the  ^Temor  under  section 
15  of  the  executive  article  of  the  Constitution, 
lor  any  cause  recognized  by  Uiat  section,  and  the 
successor  of  the  suspended  officer  has  been  reg- 
ularly commissioned,  the  latter  officer  is  entitled 
to  the  oflQcial  property  of  the  office,  and  man- 
damus is  the  proper ,  remedy  to  compel  the 
suspended  officer  to  deliver  it;  and  the  new  ap- 
pointee is  not  a  necessary  party  to  the  proceed- 
ings, but  the  attorney-general  is  a  proper  and 
sufficient  relator. 

(June  Term,  1802.) 

MOTION  to  quash  an  applicatioa  for  a  writ 
of  mandamus  to  compel  respondent  to  de- 
liver over  the  property  belonging  to  the  office 
of  tax  collector  for  Duval  County  to  one 
whom  the  goveiiior  had  appointed  as  his 
successor  in  office.     Overruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J.  M.  Barrs  and  A.  W.  Cock- 
rell  &  Son,  in  support  of  the  motion : 

The  right  to  exercise  an  office  is  as  much  a 
species  of  property  within  the  protection  of  the 
law,  as  any  other  thing  capable  of  possession; 
and  to  wrongfully  deprive  one  of  it.  or  un- 
justly withhold  it,  is  an  injury  which  the  law 
can  redress  in  as  ample  a  manner  as  any  other 
wrong. 

2  Bl.  Com.  36,  263;  4  Bacon,  Abr.  Office,  G, 
297. 

And  this  right  is  now  within  the  protection 
of  the  14th  Amendment  of  the  United  States 
Constitution. 

Pennoyer  v.  Neff\  95  U.  S.  714,  24  L.  ed. 
565;  Bunton  v.  Lyfiyrd,  37  N.  H.  512,  75  Am. 
Dec.  144,  and  Freeman's  note ;  Belcher  v. 
Chambers,  53  Cal.  635;  Foster  v.  Kansas,  112 
U.  S.  201,  28  L.  ed.  629;  Ktnnard  v.  /x>Mm- 
ana,  92  U.  S.  480,  23  L.  ed.  478;  Mechem, 
Pub.  Off.  §  454,  and  note. 

The  power  to  remove  an  officer  for  cause  can 
be  exercised  only  for  just  cause,  and  after  the 
officer  has  bad  an  opportunity  for  defense. 

.State  V.  Ijove,  39  N.  J.  L.  14. 

The  power  of  removal  of  officers  for  cause 
is  a  special  authority,  and  must  he  strictly 
pursued. 

Com.  V.  tylifer,  25  Pac.  23. 

The  function  by  which  one  is  deprived  of 
the  emoluments  of  his  office,  even  for  a  limited 
time,  is  obviously  judicial  in  its  character,  and 
this  leads  to  the  inquiry  whether  such  a  func- 
tion belongs  to  the  governor  of  this  state. 

It  certamly  did  not  belong  to  the  British 
crown. 

If  the  governor  has  the  power  therefore  it 
must  be  derived  from  the  Constitution  of  the 
state 

suite  V.  Pntchard,  86  N.  J.  L.  112. 

The  ascertainment  of  the  malfeasance,  or 
other  cause,  must  precede  the  removal,  and 
this  ascertainment  must  proceed  upon  charges 
consisting  of  distinctly  stated  facts,  "so  that  it 
can  be  determined,  as  matter  of  law,  whether 
what  the  removing  power  treats  as  wrong  is 
"wiihin  the  legal  quality  of  wrong."  The  offi 
ccr  must  be  by  the  judgment  of  the  courts,  or 
some  tribunal  possessed  of  judicial  power, 
convicted  of  misbehavior  in  oflSce. 

Page  v.  Hardin, SB.  Mon.  648. 
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That  the  statute  and  the  Constitution,  in  giv- 
ing the  governor  power  to  remove,  prescribe 
no  methods  of  examination,  can  in  no  way  re- 
lieve him  from  the  necessity — even  if  he  is  to 
pass  personally  on  the  facts — of  having  spe- 
cific charges  of  misconduct  communicated  to 
the  officer,  and  established  by  proof,  with  a  full 
opportunity  to  the  respondent  to  examine  and 
cross-examine  witnesses,  and  be  heard  on  the 
facts  and  the  law. 

DuUam  v.  WUlson,  58  Mich.  892,  61  Am. 
Rep.  128. 

The  Constitution  did  not  in  terms  confer 
upon  the  governor  the  power,  obviously  a  ju- 
dicial power,  to  examine  into  public  acts  of 
the  officers  be  was  empowered  by  the  Consti- 
tution to  "suspend"  for  misconduct.  Such 
judicial  power  did  not  result,  by  implication, 
from  the  grant  of  power  to  absolutely  remove 
for  misconduct. 

Mechem,  Pub.  Off.  ^  454,  and  note;  Vom. 
V.  Slifer,  supra. 

Under  our  Constitution,  if  this  writ  be  sus- 
tained, the  governor  is  invested  with  arbitrary 
power  to  suspend,  discharged  of  the  supervi- 
sory control  of  the  Senate,  m  every  case,  where 
the  incumbent  is  elected  at  the  general  election, 
and  enters  upon  his  office  in  January,  and  holds 
for  two  years.  All  the  governor  needs  to  do  is 
to  wait  until  the  Legislature  meets.  He  can 
then  "suspend."  And  the  result  is,  the  sus- 
pension is  extended  beyond  the  duration  of 
the  term  of  the  suspended  officer  unless  the  ^v- 
eruor  recalls  the  Legislature  to  an  extra  session. 
And  this  is  true  of  every  officer  the  Constitu- 
tion makes  elective  (art.  8,  g  6;  art.  18.  §  10), 
as  to  that  part  of  the  tenure,  intervening  be- 
tween the  assembling  of  the  last  Legislature 
which  sits  during  his  term,  and  the  expiration 
of  his  term.  The  entire  elective  system  is 
practically  annulled. 

DuUam  v.  Willson,  supra. 

An  out  going  governor  has  sought  to  fill  in 
part  an  office  that  did  not  become  vacant  dur- 
ing the  term  of  his  official  life  {State  v.  Mee- 
han,  45  N.  J.  L.  189),  an  office  which  did  not 
even  "fall  in"  during  his  incumbency:  the 
term  of  which  does  not  even  begin  until  the 
close  of  his  official  life. 

The  commission  to  Gillen  is  absolutely  void. 

llench  V.  State,  72  Ind.  297. 

The  convention  that  framed  the  Constitution 
of  1885,  differentiated  suspension  and  removal 
from  office. 

As  the  duration  of  the  displacement  of 
Johnson  is  extended  by  its  terms  beyond  the 
term  for  which  Johnson  was  elected,  it  is  in 
substance  and  in  fact  a  "removal"  from  office 
instead  of  a  "  suspension  "  from  office,  in  the 
sense  of  the  constitutional  differentiation, 
which  the  governor  has  attempted  to  accom- 
plish in  this  case. 

The  greater  power  to  amove  might  include 
the  lesser,  to  suspend;  but  the  contrary  is  not 
true. 

Meisker  v.  Neally,  41  Kan.  122. 

A  careful  examination  of  the  adjudged  cases 
has  failed  to  discover  a  single  authority  in 
which  the  attorney-general  was  permitted  to 
institute  a  suit  of  this  kind;  nor  any  case  in 
which  such  a  proceeding  was  instituted  by 
another  than  the  party  claiming  the  possession. 

People  V.  Stevens,  5  Hill,  616;  Lambert  v. 
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People,  76  N.  Y.  281;  Re  Application  of  Gard- 
ner, 68  K  Y.  467. 

Mandamus  issues  only  to  compel  the  recog- 
nitioD  of  a  clear  legal  right  or  the  performance 
of  a  legal  duty;  it  does  not  issue  so  long  as  the 
right  or  the  (futy  is  disputed  or  doubtful. 

People  V.  I.ane,  55  N.  Y.  219;  2  Jacob  & 
Chaney's  Dig.  (Mich.)  pp.  102, 108,  §  14;  Peck 
V.  Kent  County  Suprs.  47  Mich.  477. 

Nor  will  courts  by  mandamus  compel  deliv- 
ery of  books  and  papers  when  there  is  any 
doubt  as  to  the  title  to  tbe  office,  and  will  send 
the  relator  to  his  quo  warranto  to  try  the  right. 

Hich,  Extr.  Legal  Rem.  §  77;  People  v.  Ktl- 
(fttjf,  15  111.  492;  People  v.  Head,  25  111.  325. 

The  Constitution  made  provision  that  John- 
son might  be  suspended  by  the  governor,  for 
cause.  "This,"  says  the  supreme  court  of 
Oregon  {Biggs  v.  McBride,  5  L.  R.  A.  115,  17 
Or.  640),  "clearly  implied  that  he  could  not 
be  removed  at  the  mere  will  of  the  governor, 
or  without  a  cause."  ^ 

It  must  be  done  upon  notice  to  the  delin- 
quent of  the  particular  charges  against  him, 
and  an  opportunity  be  given  him  to  be  heard 
in  his  defense. 

Dullam  V.  Willsofi,  supra;  State  v.  Hawkins, 
44  Ohio  St.  98;  People  v.  Canal  Appraisers,  73 
N.  Y.  445;  PeopU  v.  New  T(yrk,  19  Hun,  441. 

Mr.  W.  B.  Lamar*  Atty-Oen.,  contra: 

The  governor  had  tbe  right  and  power  to 
suspend  Johnson  for  the  cause  he  assigned — 
"neglect  of  duty  in  office,"  and  no  previous 
notice  is  required  by  the  Constitution  to  be 
given  to  Johnson  before  the  act  of  suspension. 
Such  act  of  suspension  is  the  exercise  of  execu- 
tive discretion,  is  a  political  act  of  a  co-ordinate 
department  of  the  government;  and  this  court 
will  not  review  the  act  of  the  governor.  The 
power  thus  exercised  bv  tbe  governor  is  ad- 
ministrative, and  not  judicial.  If  notice  is  re- 
quired, enough  is  disclosed  by  the  writ  herein 
to  justify  the  court  in  granting  the  relief 
prayed.  Officers  are  presumed  to  do  their 
duty,  and  if  notice  is  required,  and  was  not 

S'ven,  it  is  matter  of  defense  to  respondent 
erein. 

Donahue  v.  WiU  County,  100  111.  94;  State 
V.  Haiokins,  44  Ohio  St.  98;  State  v.  McOarry, 
21  Wis.  496;  State  v.  Prince,  45  Wis.  610; 
Keenan  v.  Perry,  24  Tex.  258;  State  v.  DohertUt 
25  La.  Ann.  119;  Tap  v.  Adam^,  3  Gray,  12*6; 
Ex  parU  Wiley,  54  Ala.  226;  Thompson  v.  Holt, 
52  Ala.  491;  StaU  v.  Frazier,  48  Ga.  137;  Pat- 
ton  V.  Vaughan,  89  Ark.  211;  State  v.  Drew,  17 
Fla.  67. 

Notice  to  Johnson  was  not  necessary. 

Ex  parte  Wiley,  supra. 

Mandamus  is  the  onlv  adequate  remedy  in 
this  case,  because  it  is  the  only  speedy  method 
of  placing  the  office,  books,  etc.,  in  the  posses- 
sion of  Gillen. 

State  V.  Saxon,  25  Fla.  792;  State  v.  Craw- 
ford, 14  L.  R.  A.  258,  28  Fla.  441 ;  Thompson 
V.  Bolt,  supra;  State  v.  Jamies,  19  Neb.  161; 
State  v.  Meeker,  19  Neb.  444;  State  v.  Trenton 
Board  of  Health,  49  N.  J.  L.  849;  State  v.  Hud- 
son County  Chosen  Freeholders,  35  N.  J.  L.  269; 
State  V.  Sherwood,  15  Minn.  221;  StaU  v. 
Clarke,  52  Mo.  508;  Harwood  v.  Marshall,  9 
Md.  88;  PeopU  v.  Head,  25  111.  325;  State  v. 
Dusman,  89  N.  J.  L.  679. 

18  L.  R.  A. 


The  attorney-general  is  the  proper  relator 
herein.     Gillen  is  not  a  necessary  party. 

AttyOen.  v.  Lattrence,  111  Mass.  90;  Slate 
V.  Wilmington  Bridge  Co.  3  Harr.  (Del.)  812; 
WnlUr  V.  Belding,  24  Vt.  658;  State  v.  Crauh 
ford,  supra. 

Raney»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  governor,  the  administrative  ofticcrs 
of  the  executive  department,  justices  of  the 
supreme  court,  and  judges  of  the  circuit  court 
are  liable  under  section  29,  article  8,  "Legis- 
lative Department,"  of  the  Constitution  of 
1885,  to  imj)€achmeDt  for  any  misdemeanor 
in  office;  but  by  section  15,  article  4,  ** Ex- 
ecutive Department,"  **all  officers  that  shall 
have  been  appointed  or  elected,  and  that  are 
not  liable  to  impeachment,  may  be  suspended 
from  office  by  the  governor  for  malfeasance 
or  misfeasance  or  neglect  of  duty  in  office, 
for  the  commission  of  any  felony,  or  for 
drunkenness  or  incompetency,  and  the  cause 
of  suspension  shall  be  communicated  to  the 
officer,  and  to  the  Senate  at  its  next  session. 
And  the  governor  by  and  with  the  advice  of 
the  Senate  may  remove  any  officer  not  liable 
to  impeachment  for  any  cause  above  nam(Hl. 
Every  suspension  shall  continue  until  the 
adjournment  of  the  next  session  of  the  Sen- 
ate, unless  the  officer  suspended  shall  upon 
the  recommendation  of  the  governor  be  re- 
moved ;  but  the  governor  may  reinstate  the 
officer  so  suspended  upon  satisfactory  evi- 
dence that  the  charge  or  charges  against  him 
are  untrue.  If  the  Senate  shall  refuse  to  re- 
move or  fail  to  take  action  before  its  adjourn- 
ment, the  officer  suspended  shall  resume  the 
duties  of  the  office.  The  governor  shall  have 
power  to  till  by  appointment  any  office,  tlie 
incumbent  of  which  has  been  suspended.  No 
officer  suspended  who  shall  under  thissectioa 
resume  the  duties  of  his  office  shall  suffer  any 
loss  of  salary  or  other  compensation  in  con- 
sequence of  such  suspension.  The  suspension 
or  removal  herein  authorized  shall  not  relieve 
the  officer  from  indictment  for  any  mis<le- 
meanor  in  office." 

Tax  collectors  are  county  officers,  and  are 
chosen  by  the  duly  qualified  elector  of  each 
county,  and  their  term  of  office  is  two  years. 
Const,  art.  8,  §  16.  All  county  officers  con- 
tinue in  office  until  their  successors  are  duly 
qualified.  Art.  16,  ^  14.  The  governor  is 
authorized  to  fill  vacancies.  Ej-ecutire  Com- 
munication  d  Advisory  Opinion,  25  Fla.  427. 
The  present  term  of  respondent  expires  with 
the  commencement  of  the  next  regular  term, 
on  the  first  Tuesday  after  the  first  Monday  in 
the  coming  January,  A.  D.  1893.  Art.  18, 
^^10,  14. 

Tax  collectors  being  within  the  policy  of 
section  15  of  article  4,  of  the  Constitution  set 
out  above,  the  construction  of  such  section, 
to  the  extent  of  the  questions  presented  by 
the  record,  is  necessary.  There  are  two  con- 
tentions on  behalf  of  respondent  which  will 
be  disposed  of  primarily.  The  first  is  :  That 
the  power  of  suspension  given  to  tlie  governor 
cannot  be  exercised  by  him  until  there  has 
been  an  ascertainment  "by  the  judgment  of 
the  courts  or  some  other  tribunal  po8ses.«ed  of 
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judicial  power,"  of  the  existence  of  one  or 
more  of  the  causes  for  which  suspension  is 
authorized  by  the  designated  section.  The 
power  to  make  the  inquiry  and  decide  upon 
the  existence  of  that  which  is  "within  the 
legal  quality  of  wrone"  for  which  suspension 
miiy  be  inflicted,  is  claimed  to  be  judicial  in 
its  nature,  and  not  within  the  official  attri- 
butes of  the  governor.  Our  judgment  is  that 
whether  the  power  be  strictly  judicial,  or, 
on  the  contrary,  administratiVe  in  its  char- 
acter, it  exists  in  the  governor.  Moreover  it 
is  indisputable  that  if  there  is  an  adjudica- 
tion anywhere,  which,  under  a  constitutional 
provision  professing,  like  ours,  to  give  the 
power  of  suspension  or  removal  to  a  governor 
or  other  executive  or  administrative  func- 
tionary, holds  that  such  functionary  has  not 
the  power  to  inquire  into  and  decide  upon  the 
existence  of  the  cause  of  removal,  it  has  not 
been  presented  by  counsel ;  nor  has  one  been 
found  by  us  in  our  own  researches. 

The  last  observation  and  the  importance  of 
the  principle  involved  necessitate  a  presenta- 
tion of  the  authorities  relied  upon  by  counsel 
for  respondent.  We  will  consider  them  in 
the  order  in  which  they  appear  in  the  brief. 
The  decision  in  State  v.  Pritrhard,  36  N.  J. 
L.  101-119  (cited  as  Folic/'  CommissionerH  v. 
Jersey  (Hty,  36  N.  J.  L.  112,  113,)  is,  as  sum- 
marized in  the  headnotes,  (1),  that, the  right 
to  remove  a  state  officer  for  misbehavior  does 
Dot  appertain  to  the  executive  office;  that 
such  act  is  judicial,  and  belongs  to  the  court 
of  impeachment  (2),  certain  police  commis- 
sioners of  Jersey  City,  appointed  by  statute, 
having  been  convicted  upon  indictment  of 
conspiracy  to  cheat  the  city,  and  the  governor 
having  declared  their  offices  to  be  thereby 
vacated,  and  having  appointed  their  succes- 
sors, it  was  held  that  the  executive  action  was 
illegal  and  void.  The  opinion  clearly  shows 
that  no  provision  of  the  Constitution,  nor  of 
any  statute,  professed  to  give  the  governor  the 
power  of  removal  or  suspension,  and  that  the 
law  did  not  give  the  conviction  the  effect  of 
forfeiting  the  office,  but  that  under  the  Con- 
stitution the  jurisdiction  to  vacate  the  office 
was  in  the  court  of  impeachment,  in  whicii 
the  Constitution  invested  a  part  of  the  judi- 
cial power  of  the  state,  the  Senate  having 
the  power  of  trial,  and  the  Assembly  the  right 
to  impeach.  Another  case  cited  is  that  of 
Dullrimy.  WilUon,  53  Mich.  392,  51  Am.  Rep. 
128,  decided  in  the  year  1884.  where  the  re- 
moval was  for  "official  mi.sconduct  and  habit- 
ual neglect  of  duty.*'  By  an  amendment 
made  in  1862  to  the  Michigan  Constitution, 
it  was  ordained  :  "  The  governor  shall  have 
power,  and  it  shall  be  his  duty,  except  at 
such  times  as  the  Legislature  may  be  in 
session,  to  examine  into  the  condition  and 
administration  of  any  public  office,  and  the 
acts  of  any  public  officer,  elective  or  ap- 
pointed, to  remove  from  office  for  gross  neg- 
lect of  duty  or  for  corrupt  conduct  in  office, 
or  any  other  misfeasance  or  malfeasance, 
either  of  the  following  state  officers,  to  wit : 
the  attorney -general,  ...  .  or  any  other 
officer  of  the  state,  except  legislative  and 
judicial,  elective  or  appointed,  and  to  ap- 
point a  successor  for  the  remainder  of  their 
respective  unexpired  term  of  office,   and  to 
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report  the  cause  of  such  removal  to  the  Legis- 
lature at  its  next  session.  ^  The  opinion  de- 
livered b}'  Judge  Champlin  holds  unequiv- 
ocally that  the  power  of  removal  can  be 
exercised  only  for  the  specific  causes  men- 
tioned in  the  amendment,  and  upon  specific 
charges  of  the  particular  acts  relied  on  to 
make  out  the  causes,  and  upon  reasonable  no- 
tice and  opportunity  for  a  hearing,  and  that 
the  governor  has  judicial  power  to  examine 
into  and  pass  upon  the  charges.  He  savs : 
**It  is  only  when  the  causes  named  exist  that 
the  power  conferred  can  be  exercised.  It 
follows  as  a  necessary  consequence  that  the 
fact  must  be  determined  before  the  removal 
can  be  made ;  .  .  .  and  the  first  question 
is,  What  is  the  proper  tribunal  in  which  such 
facts  are  to  be  ascertained.  In  my  opinion 
this  provision  of  the  Constitution  requires  no 
legislation  to  make  it  effective.  Read  in  the 
light  of  the  history  of  the  times,  and  the  sur- 
rounding circumstances  when  it  was  adopted, 
the  grant  of  power  is  to  the  governor,  coupled 
with  the  duty  enjoined  to  examine  into  the 
acts  of  any  public  officer,  and  to  remove  from 
office  for  gross  neglect  of  duty  or  for  corrupt 
conduct  in  office,  any  of  the  officers  specified. 
The  amendment  for  this  purpose  clothes  him 
with  judicial  power.  It  is  implied  in  the 
grant,  and  without  it  the  grant  would  be 
nugatory  and  ineffectual  to  accomplish  the 
purpose  for  which  it  w^as  given."  Again  he 
says  that  the  amendment,  in  effect,  gives  the 
governor  "the  right  to  try  the  question 
whether  the  officer  is  guilty  or  nqt,  and  to  re- 
move him  from  office. "  There  is  in  the  opin- 
ion nothing  inconsistent  with  these  views. 
At  the  foot  of  it  we  find  the  following : 
"Sherwood,  J,  concurred.  Cooley,  C/i.  J.: 
I  concur,  both  as  to  the  right  of  the  re- 
spondent to  be  heard  upon  charges,  and  as  to 
the  power  of  the  governor  under  the  Con- 
stitution to  decide  upon  the  charges."  Then 
follows  the  opinion  of  the  fourth  judge, 
Campbell,  and  he  alone  asserts  the  view  that 
any  court  proceeding  was  necessary ;  and 
whereas  he  concurs  with  the  other  judges  in 
a  judgment  for  the  respondent  on  the  ground 
that  respondent  had  had  no  notice  or  oppor- 
tunity for  a  hearing,  still  his  views  affirming 
the  necessity  for  a  proceeding  in  court  are  en- 
tirely antagonistic  to  those  as  to  the  sole 
power  of  the  governor  to  determine  the  ex- 
istence of  the  cause  for  removal,  asserted  by 
the  court  through  a  majority  of  its  judges, 
and  for  which  the  adjudication  is  an  author- 
ity. Of  the  other  case  relied  on  in  this  con- 
nection, Page  v.  Hardin,  8  B.  Mon.  648,  it 
is  onlv  necessary  to  say  that,  like  the  one 
from  New  Jersey,  supra,  there  was  no  pre- 
tense of  grant  of  power  of  removal  or  sus- 
pension, to  the  executive  ;  and,  considering 
the  differences  of  organic  law,  its  conclusiop 
that  the  power  of  removal  was  confined  to  the 
court  of  impeachment  is,  like  that  in  the  New 
Jersey  case,  not  in  conflict  with  the  judg- 
ment* of  the  majority  of  the  Michigan  court 
in  Ihdlam  v.  Willson.  Viewed  in  the  light 
of  the  designated  difference  in  the  Constitu- 
tions of  Michigan  and  those  of  New  Jersey 
and  Kentucky,  there  is  no  real  contrariety 
of  views  or  judgment  to  be  found  in  the 
opinions  of  the  three  courts,  excluding,  of 
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course  Judge  Campbell's  opinion  as  to  the 
necessity  for  action  by  a  court  where  there 
is  a  special  grant  to  the  governor  of  power 
to  remove  as  in  Michigan. 

That  the  grant  of  such  a  power  as  has  been 
conferred  upon  the  governor  b^-  the  section 
under  consideration    invests  him   with   the 
power  to  investigate,  and  to  decide  as  to  the 
existence  of  any  of  the  causes  for  which  a 
suspension  of  an  officer  may  be  made,  seems 
to   us  beyond  controversy   in  the  light  of 
common  reason  ;  which;  it  is  upon  the  au- 
thorities.    Had  it  b<»en  the  purpose  that  the 
suspension  should  take  place  only  upon  the 
ascertainment  by  a  court,  or  other  distinct 
tri1)unal,  of  the  existence  of  the  cause  for 
suspension,    it  doubtless  would   have  been 
made  the  necessary  duty  of  the  governor  to 
suspend  upon  such  ascertainment,  or  such 
ascertainment  would  have  given  the  effect  of 
working,  iptto  facto,  a  suspension.     It  would 
not  have  been  left  to  the  discretion  of  the 
governor  to  suspend  or  not,  after  the  supposed 
tribunal  had  made    its  finding :  nor  would 
such  finding  have  been  subjected  to  the  re- 
view and  reversal  which  must  be,  and  as  we 
understand  is  conceded  to  be,  reserved  to  the 
governor  in  the  power  "to  reinstate  the  officer 
so    suspended,    upon    satisfactory   evidence 
that  the  charee  or  charges  against  him  are  un- 
true. "    Certainly  the  only  status  which  could 
be  claimed  for  such  court  or  tribunal  would 
be  that  of  merely  an  advisory  body,  and  the 
governor  would  have  an  appellate  or  super- 
visory, but  not  an  original,  jurisdiction  to  as- 
certain the  truth  of  tSe  charges.     It  is  more- 
over, a  fact  that  the  Convention  of  1885  re- 
jected the  followine  proponitions :    One,  that 
county  offices  should  be  removed  for  incom- 
petency,  willful   neglect  of   duty,   malfea- 
sance, 'misfeasance,   drunkenness,   gambling 
and  any  violation  of  the  criminal  laws  of  the 
sUite,  upon  conviction  in  the  circuit  court 
after  indictment  by  the  grand  jury  of  the 
county,  the  officer  to  be  suspended  from  the 
performance  of  his  duties  upon  the  filing  of 
the  indictment,  and  the  governor  to  appoint  a 
person  to  perform  the  duties  of  the  office 
pending  the  judicial  proceedings,  and  with 
further  power  in  the  governor,  when  no  grand 
jury  was  in  session,  t4)  suspend  the  officer 
charged  with  such  offen.ses,  if  he  should  think 
a  case  was  made  upon  the  papers  presented  to 
him.     Another,  that  all  officers  not  liable  to 
impeachment  might  be  suspended  or  removed 
from  office  by  the  executive  in  such  manner, 
and  for  such  causes,  as  might  be  prescribed 
by  the   Legislature;   and  another,  that  the 
county  commissioners  should  have  the  power 
to  suspend  county  officers  for  habitual  drunk- 
enness, neglect  of  duty,  incompetency,  and 
the  commission  of  felony :  the  board  to  give 
notice  of  the  charge  and   of  the  time  and 
place  of  trial,  and  to  declare  the  office  va- 
cant   if  the  charge   was  sustained   on    the 
trial,  and  the  governor,  thereupon,  to  order 
an  election  to  fill   the    vacancy :  and  such 
trial  to  be  within  thirty  days  from  service 
of  the  notice.     And  another,  that  the  suspen- 
sion by  the  governor  should  be  upon  a  recom- 
mendation of  the  grand  jury  of  the  county, 
setting  forth  the  charge  against  the  officer ; 
:nul  still  another,  that  the  suspension  should 
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be  after  conviction  by  due  course  of  law. 
Vide  Journal  of  Constitutional  Convention 
of  1885,  pp.  119,  120,  134.  The  conclusion 
that  the  intention  was  to  lodge  in  the  chief 
executive,  and  in  him  alone,  the  exclusive 
power  to  investigate  and  decide,  is  to  our 
minds  irresistible  when  we  consider  the  ex- 
press grant  of  the  Constitution  to  suspend 
for  cause  and  reinstate,  and  the  rejection  of 
propositions  to  give  the  power  of  trial  to 
other  tribunals,  including  the  courts. 

The  authorities  are  all  to  the  effect  that  a 
grant  of  the  power  to  remove  either  for  cause 
or  at  discretion,  carries  with  it  the  exclusive 
power  to  bear  and  decide  ;    and  whereas  the 
courts  are  entirely  powerless  where  the  power 
is  discretionary,  they  are  equally  so  where 
it  is  for  cause,  if  the  grantee  of  the  power 
acts  within  its  limits,  and  upon  notice,  if 
notice  is  required ;   if  the  removal  is  for  a 
cause  designated  by  or  following  within  the 
grant,  the  grantee  or  depositary  of  the  re- 
moving power  is  the  sole  judge  of  the  suf- 
ficiency of  the  evidence  to  justify  the  re- 
moval.    That  such  is  the   case  where   the 
power  is  discretionary,    is  settled   by   this 
court  in  State  v.  /.edjrith,  14  Fla.    220.     In 
State  V.  Do/ierty,  25  La.  Ann.  119,  where  the 
executive  power  of  removing  the  officer  was 
"for  refusing  or  failing  to  do  his  dutv  as 
prescrilK»d  by  this  Act,"  it  was  said  :    "The 
grant  of  power  to  the  executive  to   remove 
an  officer  for  a  certain  cause  implies  authority 
to  judge  of  the  existence  of  the  cause.     The 
power  vested  exclusively  in  executive  dis- 
cretion cannot  be  controlled   in  its  exercise 
by  any  other  branch  of  the  government. "    In 
State  V.  JJawkitis,  44  Ohio  St.  98,   the  de- 
cision   was  that  where  charges  embodying 
facts  which,  in  judgment  of  law,  constitute 
official    misconduct,    are    preferred    to    the 
governor,  of  which  notice  is  given  the  mem- 
bers charged,  and  he  acting  upon  the  charges 
so  made  removes  them  from  office,  his  action 
is  final  and  cannot  be  reviewed  or  held  for 
naught  by  the  courts  on  a  proceeding  in  quo 
warranto  whether  he  erred  or  not  in  exercis- 
ing the  power  conferred  upon  him.     And  in 
Keeuan  v.  Perry,  24  Tex.  253,  where  the  gov- 
ernor was  given  power  of  removal  for  certain 
enumerated  causes,  the  decision  was  that  no 
principle   is  more  firmly   established   than 
that  where  a  special  and  exclusive  authority 
is  delegated  to  any  tribunal  or  officer  of  the 
government,  and  no  mo<le  of  revising  his  de- 
cision by  appeal  or  otherwise  is  provided  by 
law,  his  action  is  final  and  conclusive  of  the 
matter,  and  the  Jaw  makes  him  the  sole  judge 
of  the  existence  of  the  cause  of  removal .    Dix- 
on, Ch,  J.,  speaking  for  the  court  in  Slate  v. 
McGarry,  21  Wis.  496,  a  quo  warranto  pro- 
ceeding, where  a  statute  gave  a  board  of  su- 
pervisers  power  to  remove  for  incompetency, 
improper  conduct,  or  other  aiuse  satisfactory 
to  such  board,  said  :     "  We  are  clearly  of 
opinion  that  tlie  power  of  the  board  is  abso- 
lute and  its  determination  final  when  acting 
within  the  scope  of  the  power.     The  board 
may    remove    for  -incompetency,    improper 
conduct  or  other  cause  sjitisfactory  to  the 
board.    By  'other  cause* *  we  understand  other 
kindred  cause  showing  that  it  is  improper 
that  the  incumbent  should   be  retained  in 
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office.  If  tlie  l)oar<l  should  attempt  to  re- 
move him  for  some  cause  not  affecting  his 
competency  or  litness  to  discharge  the  duties 
of  the  ofiice,  that  would  be  an  excess  of 
power,  and  not  a  removal  within  the  statute. 
It  would  be  equivalent  to  removing  him 
without  assigning  any  cause,  a  merely  arbi- 
trary removal,  which  the  statute  does  not 
authorize.  The  cause  must  be  one  which 
touches  the  qualifications  of  the  ofticer  for  the 
office,  and  shows  he  is  not  a  fit  or  proper 
person  to  perform  the  duties;  and  when 
such  cause  is  assigned,  the  power  to  deter- 
mine whether  it  exists  or  not  is  vested  ex- 
clusively in  the  board,  and  its  decision  upon 
the  facts  cannot  be  reviewed  in  the  courts. 
The  only  question  of  judicial  cognizance  is 
whether  the  board  has  kept  within  its  juris- 
diction, or  whether  the  cause  assigneu  is  a 
cause  for  removal  under  the  statute."  See 
also  State  v.  Watertoiofi,  9  Wis.  2,54  ;  State 
v.  Prince,  45  Wis.  610 ;  State  v.  I'Vazier,  48 
(la.  137;  Patton  v.  Vauahun,  39  Ark.  211  ; 
Donahue  v.  Will  County,  100  111.  94;  Rr 
parte  lianisay,  18  Q.  B.  173. 

The  contention  that  the  power  of  suspension 
cannot  be  exercised  by  the  governor  for  the 
reason  that  it  is  judicial,  is  clearly  untenable. 
It  is  true  that  the  second  article  of  our  or- 
ganic law  divides  the  powers  of  government 
mto  three  departments.  Legislative,  execu- 
tive and  judicial,  and  declares  that  no  per- 
son properly  belonging  to  one  department 
shall  exercise  any  powers  appertaining  to 
either  of  the  others  except  in  cases  expressly 
provided  for  by  tiiis  Constitution.  The  Con- 
stitution of  Slichigan  contained  a  similar 
provision,  (Charters  and  Constitutions  of  U. 
S.  996)  and  vested  the  judicial  power  in 
designated  courts  (Id.  1001)  ;  and  the  amend- 
atory provision,  set  out  above,  was  added, 
not  to  the  executive  or  judicial  articles  or 
departments,  but  to  the  ^  Impeachments  and 
Removals  from  Office"  article,  and  the  su- 
]>reme  court  of  that  state  held,  in  Dullam  v. 
WilUon,  supra,  that  it  was  a  judicial  power, 
but  was  to  be  exercised,  as  indicated,  by  the' 
governor.  If  the  framers  of  our  Constitution 
are,  as  claimed  by  counsel,  to  be  charged 
with  notice  of  this  decision,  when  acting 
in  convention,  they  must  be  accorded  a 
knowledge  of  the  conclusions  of  the  court, 
which  both  affirmed  the  validity  of  a  grant 
like  that  made  to  our  chief  executive,  and 
held  that  the  judicial  power  to  hear  and  de- 
cide was  implied  in  the  grant;  and  the  or- 
dinary professional  and  lay  judgment  must 
be  that  the  makers  of  our  Constitution  based 
their  action  upon  the  adjudication  which 
sustained  their  work,  rather  than  on  a  dis- 
sentient view  which  is  entirely  fatal  to  its 
efficiency.  There  are  authorities  which  hold 
and  with  force,  that  such  power  when  vest- 
ed in  a  functionary  of  the  executive  de- 
partment of  the  fiTovemment  is  not  judicial 
in  its  nature.  State  v.  Hawkins  and  Don- 
ahue V.  Will  County,  supra.  It  is,  however, 
entirely  unnecessary  to  ascertain  whether  the 
nature  of  the  power  is  strictly  judicial,  or 
quasi  judicial,  or  administrative,  or  what 
is  its  precise  classification,  since  we  are 
altogether  satisfied  that  it  is  not  a  power 
given  to  the  courts  by  the  fourth,  or  judi- 
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ciary,  article,  which  provides  that  the  judi- 
cial  power  of  our  state  shall  be  vested  in  the 
courts  there  designated.  If  the  power  is 
judicial  in  its  character,  the  fact  neverthe- 
less is  that  it  has  been  given  to  the  governor 
by  the  section  of  the  executive  article  under 
discussion,  and  not  to  the  courts,  and  the 
governor  exercises  it  as  a  member  of  the  ex- 
ecutive department  of  the  government,  and 
not  as  a  court,  or  member  of  the  judiciary 
department;  and  the  courts  enumerated  in 
the  judiciary  article,  sections  1  and  34,  as 
the  depositaries  of  the  judicial  power  of  the 
state,  cannot  exercise  it  any  more  than  they 
can  the  power  of  trying  an  officer  under  im- 
peachment ;  and  for  any  such  court  to  at  • 
tempt  it  would  be  a  no  less  bald  usurpation 
of  the  constitutional  power  of  the  chief  ex- 
ecutive, than  an  attempt  to  entertain  an  im- 
peachment trial  would  be  a  lawless  assump- 
tion of  the  exclusive  functions  of  the  Senate, 
under  the  20th  section  of  the  legislature  ar- 
ticle, to  try  impeachments. 

II.  The  second  of  the  questions  claiming 
primary  consideration  is  tliat  of  the  necessity 
for  notice  to  the  officer,  of  the  charges,  and  an 
opportunity  for  a  hearing,  before  the  suspen- 
sion. The  alternative  writ  does  not  allege 
such  notice  or  hearing  {Kiuff  v.  Oaskin,  8  T. 
H.  209),  and  hence  it  is  insufficient  if  the 
notice  is  necessary. 

Under  the  Constitution  of  1868  all  execu- 
tive and  judicial  officers,  except  the  gover- 
nor and  lieutenant-governor  and  constables, 
were  appointed  by  tlie  governor,  or  by  him 
with  the  concurrence  of  the  Senate.  The 
governor,  lieutenant-governor,  members  of 
the  cabinet,  judges  of  the  supreme  and  cir- 
cuit courts,  were  subject  to  impeachment, 
the  trial  being  by  the  Senate,  and  removal 
from  office  following  conviction.  Legisla- 
tive Department,  art.  4,  §5  29.  The  same 
section  provided  that  all  other  officers  who 
should  have  been  appointed  by  the  governor, 
by  and  with  the  acivice  of  the  Senate,  might 
be  removed  from  office  "upon  the  recom- 
mendation of  the  governor  and  consent  of  the 
Senate. "  The  18th  section  of  the  fifth,  or  ex- 
ecutive, article  made  assessors  of  taxes  and 
collectors  of  revenue,  who  were  appointed  by 
the  governor,  with  the  consent  of  the  8enat<'. 
and  whose  terms  were  two  years,  removable 
upon  the  recommendation  of  the  governor 
and  consent  of  the  Senate,  and  ordained  that 
county  treasurers,  county  surveyors,  superin- 
tendents of  common  schools  and  county  com- 
missioners, whose  terms  were  eacL  two 
years,  were  subject  to  be  removed  by  th(? 
governor  "when  in  his  judgment  the  public 
welfare  will  be  advanced  thereby;  provideO, 
no  officer  shall  be  removed  except  for  will- 
ful neglect  of  duty,  or  a  violation  of  the 
crminal  laws  of  the  state,  or  for  incompe- 
tency. "  Justices  of  the  peace  were  appointed 
for  four  years,  and  were  removable  by  the 
governor "** for  reasons  satisfactory  to  him." 
County  judges,  state  attorneys,  sheriffs,  and 
clerks  of  the  circuit  court  were  appointed  in 
the  same  manner,  but  for  four  years  (Judi- 
ciary x\rticle.  §^  9.  10),  there  being,  how- 
ever, no  provision  as  to  their  removal  other 
than  in  secticm  29  of  article  4,  HUjYra.  Stair 
V.  Ledirith,  supra. 
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Sucb,  as  to  the  subject  in  hand,  was  the 
condition  of  the  organic  law  which  the 
Convention  of  1885  was  called  to  revise. 
Revision  was  the  purpose  of  the  convention, 
and  it  so  undersUxxl.  Journal,  p.  31 ;  State 
V.  George,  23  Fla.  585.  It  is  plain  that  in 
some  cases  the  old  instrument  gave  the 
governor  and  Senate  a  joint  power  of  re- 
moval that  was  entirely  discretionary  (State 
V.  Ledwith),  and  in  others  tliis  power  was 
in  the  governor  alone  and  for  cause,  whereas, 
in  the  case  of  justices  of  the  peace  it  was  a 
matter  of  his  sole  and  unlimited  official  dis- 
cretion. That  it  is  held  by  authorities  of 
high  character  that  the  power  to  remove  an 
officer  for  cause  can  be  exercised  only  after 
notice  and  hearing,  is  unquestionable.  King 
V.  Gaskin,  mpra;  Beg.  v.  Canterbury,  1  El. 
&  El.  545;  Jjullam  v.  WilUon,  Hupra;  State 
V.  St.  Louis,  90  Mo.  19;  Field  v.  Com.  32 
Pa.  478 ;  StaU  v.  Bryee,  7  Ohio,  82 :  People 
V.  Whitlock,  92  N.  Y.  191 ;  Biggs  v.  He- 
Bride,  17  Or.  640,  5  L.  R.  A.  115;  Mechem, 
Pub.  Off.  §  454.  No  notice  is  necessary 
either  where  the  officer's  tenure  is  at  the 

Eleasure  of  the  appointing  power,  or  where 
e  holds  for  a  oarticular  term,  and  the  power 
of  removal  is  Siscretionary.  Mechem,  Pub. 
Off.  §  454  ;  State  v.  Stevens,  46  N.  J.  L.  344 ; 
Peaple  v.  Whitloek,  supra.  Of  course  the  au- 
thority which  lawfully  creates  an  office  has 
full  power  to  make  the  incumbent  removable 
at  the  mere  will  of  the  appointing  power, 
or  for  cause.  State  v.  Ledmth,  People  v. 
Whitloek,  State  v.  Stevens,  supra;  Mechem, 
Pub.  Off.  8  454. 

There  is,  however,  authority  which  holds 
that  no  notice  is  necessary  even  where  the 
power  of  removal  is  limited  to  designated 
causes.  State  v.  MeGarry,  supra.  Mechem 
also  puts  this  construction  on  Patton  v. 
Vaughan,  37  Ark.  211,  and  State  v.  Do/ierty, 
25  La.  Ann.  119. 

From  what  is  said  in  the  next  preceding 
paragraph  it  necessarily  follows  that  it  was 
entirely  competent  for  the  framers  of  the 
organic  law  to  have  prescribed  whatever 
conditions  as  to  removal  or  suspension  may 
have  seemed  advisable,  and  the  adoption  of 
them  by  the  people  in  ratifying  the  Con- 
stitution would  have  made  them  the  law  of 
the  land :  and  no  incumbent  of  the  office 
could  be  heard  to  complain  of  their  enforce- 
ment. It  is,  moreover,  altogether  clear  that 
the  governor  has  not  been  given  any  sole 
power  of  removal.  Whereas  he  may  suspend 
an  officer  from  the  performance  of  the  func- 
tions of  his  office  until  the  Senate  .shall  act 
at  its  next  session,  he  has  no  exclusive  power 
to  remove  him  or  deprive  him  of  the  luture 
emoluments  of  his  office.  All  such  power 
existing  under  the  former  Constitution  has 
been  taken  away,  and  the  function  of  the 
governor  in  a  recess  of  the  Senate  is  limited 
and  clearly  defined.  Where,  in  the  perform- 
ance of  the  duty  enjoined  upon  him  by  the 
mandate  to  ^  take  care  that  the  law  be  faithful- 
ly executed"  (Const.  1885,  art.  4,  §  6) ,  he,  in 
the  exercise  of  a  fair  and  just  official  judg- 
ment, finds  that  there  is  the  misfeasance  or 
malfeasance  or  neglect  of  duty  in  office,  or 
the  drunkenness  or  incompetency  which,  in 
the  light  of  the  public  good,  requires  the 
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!  removal  of  the  officer,  or  where  there  has 
been  the  commission  of  a  felony,  the  Consti- 
tution contemplates  that  the  suspension  shall 
be  made.  And  though  this  power  of  suspen- 
sion might  have  been  bestowed  without  any 
right  of  hearing  in  the  officer,  or  with  the 
right  of  hearing  before  there  could  be  any 
exercise  of  the  power,  neither  course  haa 
been  pursued.  The  provision  that  the  gov- 
ernor *"  may  reinstate  the  officer  so  suspended 
upon  satisfactory  evidence  tliat  the  charge  or 
charges  against'  him  are  untrue, "  was  not 
intended  to  merely  give  an  arbitrary  or  will- 
ful discretion  to  the  executive  to  make  in- 
quiry or  not  as  might  please  a  caprice  or  a 
prejudice,  but  it  was  both  to  impose  upon 
him  the  duty  of  hearing  evidence  upon  the 
charge  and  to  secure  to  the  suspended  officer 
the  constitutional  right  to  be  heard  by  the 
governor  upon  the  charges  which  the  latter 
has  communicated  to  him  upon  suspending 
him.  It  is  as  much  the  duty  of  the  governor 
on  suspending  an  officer  to  notify  him  of  the 
cause  of  the  suspension,  or  charge  upon  which 
he  has  been  suspended  as  it  is  to  suspend  when 
the  facts  of  a  particular  case,  viewed  in  the 
light  of  the  public  weal,  demand  removal : 
or  as  it  is  to  refuse  to  suspend  when  they  do 
not  seem  to  demand  removal  or  reinstate 
when  under  a  misapprehension  he  may  have 
erroneously  suspended  an  officer.  By  this 
provision  last  quoted  above  the  officer's  right 
to  a  hearing  has  been  postponed  till  after  the 
suspension.  This  is  one  of  the  conditions, 
upon  which  he  accepts  the  office,  and  it  is 
as  obligatory  upon  him  as  are  those  as  to 
age,  residence,  or  bond,  or  any  other  which 
the  Constitution  or  any  valid  statute  may  pre- 
scribe. That  a  governor  may  give  notice  of 
the  charges  before  suspension,  does  not  defeat 
the  plain  policy  of  the  Constitution  not  to 
require  him  to  do  so,  nor  does  it  relieve  him 
from  the  specific  duties  imposed  by  that  in- 
strument in  this  matter.  It  cannot  be  denied 
that  there  may  be  cases  in  which  the  public 
interest  would  suffer  grievous  detriment  by 
postponing  the  suspension  till  after  the  hear- 
ing. The  hearing  contemplated,  though  its 
regulation  is  left  to  the  chief  executive,  (at 
least  until  the  law  making  power  shall  act,) 
is  a  full  and  fair  hearing,  and  often  will 
take  much  time.  It  is  always  to  be  presumed 
that  he  will  not  hesitate  to  reinstate  at  any 
time,  at  least  in  the  recess  of  the  Senate, 
where  it  may  be  shown  that  he  has  erred  in 
the  act  of  suspension.  This  is,  of  course,  a 
consideration  which  the  people  have  confided 
to  the  conscience  of  the  executive  under  his 
responsibility  to  them,  yet  it  is  |iatent  that 
the  exercise  of  the  executive  power  to  rein- 
state implies  the  status  of  suspension  in  the 
officer. 

In  reaching  this  conclusion  we  have  not 
omitted  to  give  serious  consideration  to  the 
officer's  property  rights  in  his  office;  the 
right  to  it^s  tenure  and  the  enjoyment  of  its 
profits  and  honors  against  all  unlawful  in- 
vasion. Of  course  he  is  a  public  agent  or 
servant,  and  has  no  sucli  title  to  his  office 
as  prevents  the  power  wh?ch  gave  it  from 
terminating  it  or  changing  it.  He  holds 
subject  to  the  law  of  the  land  as  to  its  ter- 
mination, modification,  and  as  to  suspension 
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-or  removal  therefrom.  StdU  ▼.  Ledtrith, 
State  V.  Hawkins,  State  ▼.  Stevens  and  Dana- 
hue  V.  Will  County,  supra;  Taft  v.  Adams, 
-3  Qraj,  127.  So  long  as  the  governor  acts 
within  the  limits  of  his  power  the  courts  are 
powerless.  The  Constitution  has  made  the 
Senate  the  sole  check  upon  any  erroneous 
action  on  his  part.  Any  mere  error  of  judg- 
ment, whether  free  from  or  attended  by  im- 
proper motive,  is  beyond  our  cognizance  and 
XioX  merely  because,  as  in  most  of  the  ad- 
judicated cases,  there  has  been  given  no 
power  to  any  tribunal  to  correct  or  arrest  the 
•effect  of  his  error,  but  for  the  reason  that  a 
branch  of  the  legislative  department  has  been 
given  that  express  power. 

Under  Rev.  Stat. ,  g  154,  subsec.  6,  electors 
had  the  riffht  to  pay  poll  taxes  on  Saturday, 
the  third  day  of  September,  1802,  to  qualify 
them  to  vote  at  the  election  of  October  4  of 
the  same  year;  and  whether  or  not  the  col- 
lector was  guilty  of  neglect  of  duty  in  not 
receiving  the  taxes  as  afleffed  in  the  alterna- 
tive writ,  was  a  question  for  the  governor's 
decision.  Rev.  Stat. ,  §  842,  cannot  be  made 
to  control  it,  as  a  matter  of  law,  because 
the  thirtieth  day  before  the  election  fell  on 
Sunday.  The  latter  section  required  the 
collector  to  furnish  the  supervisor  of  regis- 
tration, thirty  days  before  the  election,  a  list 
of  all  persons  who  had  paid  their  capitation 
taxes  for  two  years  next  preceding  the  year 
of  the  election. 

ni.  It  is  also  argued  that  the  power  of 
suspension  cannot  apply  where,  as  in  the 
case  at  bar,  the  term  of  the  officer  suspended 
will  expire  before  the  next  session  of  the 
Senate,  and  in  support  of  the  point  it  is  urged 
that  the  officer  dannot  in  such  cases  be  "re- 
stored to  the  right  to  resume  the  duties  of  the 
office,"  unless  the  governor  should  convene 
the  Legislature  in  special  session ;  and,  fur- 
ther, that  it  enables  him  to  practically  defeat 
the  elective  system.  If  this  position  is  cor- 
rect, then  the  power  of  suspension  does  not 
apply  to  those  officers  whose  term  is  only 
two  years,  except  for  the  period,  never  more 
than  about  three  months,  which  may  antecede 
a  session  of  the  Legislature ;  nor  will  it  ap- 
ply to  a  four-year  officer  after  the  second 
session  of  the  Legislature  during  any  guber- 
natorial term.  This  would  result  from  the 
prescribed  commencement  of  the  terms  of 
officers  and  from  the  fixed  time  of  the  meeting 
of  the  biennial  sessions  of  the  Legislature. 
Is  it  to  be  supposed  for  a  moment  that  the 
intelligence  of  the  constitutional  convention 
was  oblivious  to  the  fact  that,  under  the 
general  effect-of  the  organic  law  they  pro- 
posed to  the  people,  mftny  suspensions  might 
necessarily  occur  of  officers  whose  terms 
would  expire  before  the  next  ensuing  session 
of  the  Legislature,  or  that  the  people  did  not 
so  understand  when  they  ratified  it?  Both 
the  members  of  the  convention  and  the  elect- 
ors are  presumed,  and  conclusively,  to  have 
understood  it,  and  yet  we  find  that  the  power 
of  suspnension  has  been  ^iven  without  any 
limitation  to  periods  avoiding  the  result  re- 
ferred to.  The  purpose  of  the  grant  of  power 
was  good  government;  it  was  intrusted  to 
the  governor  because  the  people  believed  the 
public  welfare  demanded  it.     They  knew 
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that  there  could  be  no  resumption  of  duties 
where  the  officer's  term  would  expire,  and 
that  in  such  cases  the  refusal  or  omission  of 
the  Senate  to  remove  would  merely  preserve 
the  officer's  right  to  the  compensation  he 
would  have  earned  had  he  not  been  suspended. 
Whatever  defeat  of  the  elective  system  it  in- 
volves, was  intended ;  it,  however,  in  its 
theory,  involves  none,  as  the  delinquencies 
falling  within  the  enumerated  causes  of  sus- 
pension must  be  held  to  be  unanticipated  by 
the  people  in  any  particular  instance,  and 
wherever  they  occur  and  the  suspension  or 
removal  takes  place,  the  expressed  will  of 
the  people  has  been  enforced  by  the  suspen- 
sion and  removal.  If  it  be  that  a  governor 
may  err  in  executing  the  powers,  it  must  be 
admitted  that  the  convention  and  the  people 
were  well  aware  that  this  might  be,  yet  they 
intrusted  him  with  the  power,  and  thev  ma(^ 
it  applicable  as  well  when  the  officer  s  term 
would  expire  before  the  next  Legislature  as 
when  it  would  not.  "We  mav  remark  here 
that  we  are  aware  that  a  similar  argument  is 
used  by  Judge  Campbell  in  his  opinion  re- 
ferred to  above ;  but  it  must  be  remembered 
that  he  was  contending  against  the  power  of 
the  governor  to  remove  on  his  own  action, 
and  this  argument,  like  his  petition,  finds 
no  support ;  but,  on  the  contrary,  condemna- 
tion in  the  conclusion  of  the  majority  of  the 
Michigan  court. 

IV.  Another  position  is,  in  effect,  Hiat  the 
governor  has,  as  shown  by  the  terms  of  Gil- 
len'fl  commission,  extended  Gillen's  appoint- 
ment into  the  term  of  Johnson's  successor, 
and  in  doing  this  he  has  also  attempted  to 
fill  a  term  whi^h  does  not  become  vacant 
until  after  the  expiration  of  his  own  official 
life.  Gillen's  commission  bears  date  No- 
vember 26,  1892,  and  appoints  him  tax  col- 
lector in  and  for  Duval  county  until  the  ad- 
journment of  the  next  session  of  the  Senate. 
The  terms  of  Gillen's  commission  cannot 
extend  his  tenure  beyond  the  actual  period, 
whatever  it  may  be,  which  the  law  attaches 
to  the  appointment ;  nor  can  any  act  of  the 

governor  impair  the  exclusive  authority  of 
is  successor  as  to  any  official  function. 
Any  expression  further  than  that  the  appoint- 
ment 01  Gillen  is,  on  the  pleadings  before 
us,  valid  for  all  the  purposes  of  this  case  as 
it  now  stands,  would  be  mere  obiter  and 
will  not  be  indulged  in.  The  case  of  Uerich 
V.  State,  72  Ind.  297,  does  not  even  tend  to 
sustain  the  theory  that  Gillen's  commission 
is  void  if  it  be  he  cannot  legally  hold  for 
the  time  it  specifies,  but  rather  shows  that 
it  is  valid  for  so  long  as  the  law  will  entitle 
him  to  hold;  and  such,  in  our  judgment, 
is  the  legal  effect  of  the  commission.  Ad- 
TtHory  Opinion  as  to  Attorney- Oenei'ol,  14 
Fla.  277. 

V.  The  only  points  remaining  to  be  con- 
sidered are  those  as  to  the  propriety  of  the 
remedy  invoked,  and  the  absence  of  Gillen 
as  a  party.  We  will  dispose  of  them  in  the 
order  stated. 

In  Thompson  v.  Holt,  62  Ala.  491,  Thomp- 
son, V  '.'  appellant,  had  been  duly  elected 
judge  of  probate  for  six  years,  and  having 
duly  qualified  by  taking  the  oath  and  giving 
bond,    and  having   received   a   commission 
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from  the  governor,  he  entered  upon  the  du- 
ties of  the  office*  The  law  required  that 
judges  of  probate  should  give  an  additional 
bond  whenever  the  grand  jury,  in  term  time, 
or  in  vacation  three  members  of  the  com- 
missioners* court,  should,  by  address  to  the 
circuit  judge,  require  it,  and  it  made  the 
failure  to  execute  such  additional  bond  a 
forfeiture  or  vacation  of  the  office.  It  also 
imposed  on  the  circuit  judge  the  duty  of 
certifying  the  vacancy  to  the  governor,  who 
was  required  to  iill  it.  Thompson  having 
during  his  term  of  office  been  req^uired  in  the 
manner  stated  to  give  an  additional  bond, 
and  the  circuit  judge  having  upon  investiga- 
tion refused  to  approve  a  bond,  in  due  form, 
tendered  by  Thompson,  the  judge  certified 
the  fact  of  the  vacancv  to  the  governor,  who 
appointed  Holt  to  fill  the  vacancy.  Holt 
having  qualified  and  been  commissioned  by 
the  governor  to  the  vacancy,  demanded  the 
books  and  other  property  of  the  office,  but 
Thompson  refused  to  deliver,  whereupon 
Holt  instituted  a  statutory  remedv  given  to 
compel  delivery  in  such  cases.  The  opinion 
of  the  supreme  court  of  that  state,  delivered 
bv  Brickell,  Gh.  J.,  holds  that  the  giving 
of  the  additional  bond  was  a  condition  upon 
which  the  continuance  in  the  office  depended, 
and  that  the  statutory  proceeding  to  compel 
the  transfer  of  books  and  other  property  of 
a  public  office,  though  more  summary  and 
less  formal,  was  merclv  cumulative,  and 
would  lie  wherever  mandamus  could  be  ob- 
tained at  common  law.  "A  mandamus, ** 
says  this  learned  judge,  **to  compel  the  de- 
livery of  property,  could  not  be  invoked 
when  in  reality  the  obiect  was  to  test  the 
title  to  the  office.  If  the  title  was  the  real 
question  in  issue,  the  courts  could  not  inter- 
fere by  mandamus,  but  remitted  the  parties 
to  quo  warranto  or  other  appropriate  legal 
remedy.  The  relator  must  have  exhibited 
a  clear  prima  facie  title,  entitling  him  to 
the  custody  of  the  property  of  the  office,  or 
the  courts  would  not  compel  its  transfer  to 
him.  The  same  rule  must  prevail  with  refer- 
ence to  the  statutory  proceeding.  It  cannot 
be  perverted  into  a  method  of  determining 
the  strength  of  rival  claims  to  a  public  office. 
The  complainant  resorting  to  it  must  show 
a  prima  facie  title  to  the  office  free  ixGm  all 
reasonable  doubt — a  title  to  which  the  law  at- 
taches the  possession  of  the  property  of  the 
office,  and  the  right  to  exercise  the  func- 
tions of  the  office  until  In  a  direct  judicial 
proceeding  that  title  has  been  vacated.  A 
prima  facie  title  to  a  public  office  confers 
a  right  to  exercise  its  functions,  and  a  right 
to  the  possession  of  the  insignia  and  prop- 
erty thereof.  On  this  prima  facie  title  the 
court  will  compel  a  delivery  of  the  insignia 
and  property,  that  the  functions  and  duties 
of  the  office  may  be  exercised. "  It  was  also 
held  that  the  action  of  the  circuit  judge  in 
refusing  to  approve  the  additional  bond  could 
not  be  Inquired  into  collaterally  or  on  the 
special  proceeding  to  deliver  the  official 
property,  and  the  order  made  on  the  special 
proceeding  for  the  delivery  of  the  property 
was  affirmed.  "Public  officers,"  says  the 
opinion,  "are  elective,  and  the  returns  of 
^e  elections  are  made  to  the  secretary  of 
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state,  on  whose  certificate  the  commission 
originally  issues.  When  subsequently  to 
an  election  a  vacancy  occurs  otherwise  than 
by  resignation,  some  public  officer,  minis- 
terial or  judicial,  acting  under  the  sanction 
of  official  oath,  is  charged  with  the  duty  of 
ascertaining  and  certifying  the  fact  of "^  va- 
cancy to  the  governor.  On  this  certificate  an 
appointment  IS  made,  when  it  discloses  that 
the  office  is  vacant.  The  commission  of  the 
governor,  whether  granted  on  the  certificate 
of  election,  or  a  certificate  of  vacancy,  is  the 
highest  and  best  evidence  of  who  is  the  offi- 
cer, until  on  a  quo  warranto,  or  a  proceed- 
ing in  the  nature  of  quo  warranto,  it  is  an- 
niiJled  by  a  judicial  determination.  It  is 
this  commission  which  imparts  to  the  courts 
judicial  notice  and  which  informs  the  com- 
munity who  are  clothed  with  official  author^ 
ity  ana  bound  to  official  duty.  In  a  proceed- 
ing, whether  by  mandamus  or  under  the 
statute,  to  compel  the  transfer  of  property 
attached  to  a  public  office,  this  commission 
is  a  clear  prima  facie  title  to  the  office,  on 
which  the  courts  will  proceed  without  in- 
dulging any  inquiries  behind  it,  when  it  is 
founded  on  a  certificate  of  election  or  a  cer- 
tificate disclosing  vacancy  made  by  proper 
authority.  Inquiries  behind  it  would  gen- 
erate a  controversy  as  to  title  to  the  office, 
which,  as  we  have  already  said,  cannot  be 
entertained  either  on  an  application  for  a 
mandamus  or  in  the  statutory  proceeding. 
The  court  must  rest  on  the  prima  facie  title, 
and  award  the  keeping  of  the  property  of  the 
office  to  this  title,  for  the  time  being,  with- 
out adjudicating  whether  the  relator  has  or 
has  not  the  actual  title.'* 

In  SlaU  V.  Saxon,  25  Fla.  792,  796,  we  said 
that  if  the  relator  gave  the  bond  and  quali- 
fied and  received  the  commission  he  had  his 
remedy  by  mandamus  against  Saxon  to  com- 
pel him  to  surrender  the  custody  of  the 
books,  files,  office  room  and  other  property 
of  the  office  without  prejudice  to  the  ques- 
tion of  the  ultimate  right  to  the  office.  In 
State  V.  Sherwood,  15  Minn.  221,  2  Am.  Rep. 
116,  the  decision  was  that  upon  mandamus 
at  the  relation  of  the  holder  of  a  certificate 
of  election  to  the  office  of  clerk  of  the  dis- 
trict court  who  has  given  the  bond  and  taken 
the  oath  prescribed  by  law,  the  relator  is 
entitled  to  the  seal  and  other  property  of  the 
office  against  one  holding  by  virtue  of  an 
appointment  till  his  successor  is  elected  and 
qualified,  and  the  court  will  not  go  behind 
the  certificate  of  election  and  try  the  ques- 
tion whether  or  not  the  relator  was  eligible 
to  such  office.  These  conclusions  are  af- 
firmed in  Orowell  v.  Lambert,  10  Minn.  869 ; 
State  V.  Jaufies,  19  Neb.  161 ;  People  v.  Kil- 
duff,  16  111,  492;  People  v.  Head,  25  111. 
825 ;  High,  Extr.  Legal  Rem.  ^  78  et  seq. 
See  also  State  v.  Hudson  County  Chosen  free- 
holders, 85  N.  J.  L.  269. 

The  case  at  bar  is  controlled  bv  these  au- 
thorities, which  are  clearly  distinguishable 
from  cases  cited  for  respondent:  People  v. 
Stevens,  5  Hill,  616,  where  on  an  attempted 
election  of  a  clerk  by  a  board  of  aldermen 
there  was  a  tie  vote,  the  relator  receiving 
nine  votes,  and  the  defendant,  the  then  in- 
cumbent, the  same  number,  and  it  was  de- 


1892. 


Andbbsos  v.  Crisp. 


419 


clared  that  no  choice  was  made ;  and  the  re- 
lator, who  was  seeking  by  mandamus  the 
books  and  other  official  property  from  the 
defendant,  claimed  that  one  of  the  alder- 
men, Osbom,  who  had  voted  for  the  defend- 
ant, was  not  a  lawful  member  of  the  board, 
and  that  conseouently  he,  the  relator,  had 
been  elected  ;  whereas  the  defendant  claimed 
there  was  no  election,  and  the  consequent 
right  to  hold  over  until  another  clerk  should 
be  elected  and  qualify.  The  majority  opin- 
ion states,  in  effect,  that  the  facts  showed 
that  the  relator  proposed  to  try  the  title  to 
the  office,  and  **  in  so  doing  he  must  necessa- 
rily try  the  title  of  Osbom  to  the  office  of 
alderman,"  and  that  this  could  not  be  done 
collaterally ;  and  that  Osborn  being  at  least 
a  de  facto  officer,  his  vote  was  not  a  nullity, 
but  his  acts  were  valid  as  to  the  public.  jRe 
Gardner,  68  N.  Y.  467.  Gardner  had  in  1878 
been  elected  an  alderman  and  had  entered 
upon  the  duties  of  his  office  January  1,  1874, 
and  as  alderman  was  ex  officio  supervisor,  and 
in  November,  1875,  under  a  law  of  that  year, 
one  Carr  was  elected  alderman,  and  one 
Coates,  supervisor,  and  were  in  possession 
of  the  offices.  Qardner  claiming  that  the 
Act  of  1875  was  unconstitutional,  and  com- 
plaining that  the  clerk  of  the  board  refused 
to  call  his  name,  or  recognize  him  as  a 
member,  asked  a  mandamus  to  compel  him 
to  do  so.  People  v.  Lane,  56  N.  Y.  217, 
holds  that  where  one  has  been  installed  into 
an  office  and  is  in  possession  discharging  his 
duties  under  color  of  law,  and  where  his 
right  to  the  office  depends  upon  the  construc- 
tion of  a  statute  so  ambiguous  as  to  be  diffi- 
cult of  interpretation,  the  title  to  the  office 
should  not  he  determined  in  a  proceeding 
by  mandamus  instituted  by  another,  wlio 
had  been  removed  therefrom  and  claimed  the 
office,  to  compel  payment  to  him  of  the  sal- 
ary, the  incumbent  of  the  office  not  being  a 
party  to  such  proceeding.  People  v.  Ooetting, 
133  N.  Y.  569,  was  also  a  mandamus  by  one 
removed  from  the  office  of  clerk,  against  the 
respondent  who  had  removed  him,  to  compel 
respondent  to  recognize  him  as  clerk,  and 
the  new  appointee  was  occupying  and  per- 
forming the  duties  of  the  office.  In  these 
cases  there  was  either  no  clear  prima  facie 
title  in  the  relator  or  the  incumbent  was 
not,  and  properly  could  not  have  been,  a 
party. 

In  the  case  at  bar  there  is  a  clear  prima 
facie  title  free  from  all  reasonable  doubt,  in 
Gillen,  and  there  has  been  not  even  an  irregu- 
larity in  the  exercise  of  the  exclusive  execu- 


tive power  of  suspension  and  appointment, 
and  the  power  to  suspend  is  unquestionable. 
When  the  power  has  been  executed  in  due 
form  it  is  the  duty  of  the  suspended  officer 
to  cease  to  exercise  the  duties  of  his  office, 
and  it  is  likewise  his  duty  to  turn  over  the 
books  to  the  appointee  commissioned  by  the 
governor  to  perform  the  duties  of  the  office. 
If  it  is  not  done  voluntarily,  and  there  is  no 
remedy  to  compel  it,  then  nothing  but  con- 
fusion in  government  will  follow.  It  is  a 
mistake  to  suppose  that  mandamus  is  ex- 
cluded or  avoid^  by  the  mere  fact  that  there 
is  another  remedy.  The  law  is  that  there 
must  be  another  specific  and  adequate  rem- 
edy. Bay  v.  WiUon,  29  Fla.  842,  14  L.  R. 
A.  773 ;  Tapping,  Mandamus,  18,  19 ;  High, 
Extr.  Legal  Rem.  §§  9,  15-17;  Baker  v. 
Johnton,  41  Me.  15;  Fio>]^  v.  Steveris,  eupra; 
Harwood  v.  MarshaU,  9  Md.  83.  Mandamus 
is  clearly  the  only  adequate  remedy  for  pre- 
venting the  confusion  alluded  to,  and  par- 
ticularly as  the  Senate,  and  not  the  courts,  is 
the  body  to  pass  upon  the  correctness  of  the 
action  of  the  executive,  so  long  as  he  keeps 
within  the  range  of  the  power  confided  to 
him. 

2.  Qillen  is  not  a  necessary  party  to  this 
proceeding.  The  state  is  the  real  plaintiff 
here,  just  as  it  would  be  if  he.  instead  of 
the  attorney-general,  were  the  relator.  The 
purpose  of  the  action  is  to  enforce  the  per- 
lormance  of  a  public  duty,  the  interest  in 
which  is  common  to  the  whole  community. 
State  V.  Jefferson  County  Convrs.  17  Fla.  707 ; 
Hamilton  v.  State,  3  Ind.  452;  Pike  Gountv 
V.  People,  11  111.  202;  Ottawa  v.  PlBopU,  48 
111.  233;  People  v.  ColHns,  19  Wend.  56; 
People  V.  HaUey,  37  N.  Y.  344 ;  State  v.  Mar- 
shall County  Judge,  7  Iowa,  186,  202 ;  State  v. 
Crawford,  28  Fla.  441,  14  L.  R.  A.  258. 

In  Walter  v.  Belding,  24  Vt.  658,  where 
the  books  of  record  of  a  town  were  wrong- 
fully held  by  a  person  claiming  to  be  the 
town  clerk,  it  was  held  that  the  writ  of 
mandamus  was  the  proper  remedy,  and  that 
the  same  might  with  propriety  be  supplicated 
by  the  legal  town  clerk,  but  if  done  by  the 
town  agent  in  behalf  of  the  town,  it  was  no 
such  irregularity  as  to  defeat  the  proceed- 
ings. The  attorney-general  is  a  proper  rep- 
resentative of  the  people  for  instituting  these 
proceedings.  It  is  not  an  action  of  replev- 
in for  personal  property  of  Gillen,  nor  an 
ejectment  for  his  real  estate. 

TJie  motion  to  quash^  or  demurrer,  is  omr- 
ruled,  and  it  will  be  ordered  accOTdingly. 
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J.  M.  ANDERSON  et  ai.,  Appts., 

V. 

George  W.  CRISP,  Regpt. 

( Wash ) 

A  contract  for  the  sale  of  a  certain  nnin- 
ber  of  **  merchantable  brick«"  which  are 


not  yet  seirreirated,  but  which  are  to  be  taken 
from  a  kiin  oontainln^  a  larger  number,  some  of 
which  are  unmerchantable,  does  not  peas  the 
title  although  the  purchase  price  is  paid. 

(November  14, 1802.) 

APPEAL  by  plaintiffs  from  a  ludnnent  of 
the  Superior  Court  for  Chehalis  County  in 


NOTB.— On  the  question  when  the  title  passes  1  Oill  (Md.)  1 L.  R.  A.  7B7;  Lord  v.  Edwards  (Mass.)  2 
upon  a  sale,  see  notes  to  Farmers  Phosphate  do.  v.  I  L.  R.  A.  619;  Dunn  v.  8tate(Ga.)  8  L.  R.  A.  199. 
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favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  brick.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  B.  F.  Jacobs  andjiSchofleld  ft 
Schofleld,  for  appellants: 

A  sale  is  a  contract,  nothing  less,  nothing 
more;  and  the  same  cardinal  rule  governs  in 
the  contract  of  s^e  that  governs  in  any  other 
contract,  to  wit,  the  intention  of  the  parties. 

1  Travis,  Sales,  p.  2;  2  Kent,  Com.  p.  468; 
Campbell,  Sales,  1,  2;  Blackburn,  Sales,  Text 
Book  ed.  §  91;  Newmark,  Sales,  §§  1-3;  Oard- 
ver  V.  Lane,  12  Allen,  89;  Atkinson,  Sales,  5; 
2  Abbott,  Law  Diet.  442;  Cunningham  v.  Ash- 
hrook,  20  Mo.  558;  JScItermer?iom  v.  TalmcAi, 
14  N.  Y.  117;  Story,  Sales,  1. 

And  a  delivery  is  not  a  prerequisite  to  the 
passing  of  the  title. 

2  Bl.  Com.  Hammond's  ed.  448, 449;  Bloxam 
V.  Sanders,  4  Barn.  &  C.  941. 

But  delivery  is  usuallv  looked  to  as  an  evi- 
dence of  the  intention  of  the  parties. 

Newmark,  Sales,  §  94,  and  authorities  there 
cited  in  n4>U  1. 

And  it  is  the  growing  practice  of  the  Ameri- 
can courts  to  let  each  case  go  upon  its  own 
facts,  upon  the  criterion  of  the  intention  of  the 
parties. 

Newmark,  Sales,  §  98;  2  Schouler,  Pers. 
Prop.  §  260,  and  authorities  there  cited. 

And  the  old  rule  that  title  does  not  pass  as 
long  as  anything  remains  to  be  done  on  the 
part  of  the  vendor  will  not  prevail  where  it  is 
the  intention  of  the  parties  that  the  title  is  to 
vest  immediately  in  the  buyer,  notwithstand- 
ing something  remains  to  be  done  on  the  part 
of  the  seller,  a  fortiori,  where  all  that  remains 
to  be  done  is  to  be  done  by  the  buyer. 

Newmark,  Sales,  §  94:  Foster  v.  Ropes,  111 
Mass.  10;  Lingham  v.  EgglesUm,  27  Mich.  824. 

Where  the  Intention  of  the  parties  is  clearly 
manifest,  that  intention  is  to  govern. 

Newmark,  Sales,  §  98;  2  Schouler,  Pers. 
Prop.  S  260,  and  authorities  there  cited;  Eyde 
V.  Lath/rop,  8  Keyes,  697;  Groat  v.  Oile,  51  N. 
Y.  481;  Marble  v.  Moore,  102  Mass.  448;  8(mth- 
western  Freight  cfc  (7.  P.  Go.  v.  Stanard,  44  Mo. 
71. 100  Am.  Dec.  255;  Terry  v.  Wheeler,  25  N. 
Y.  525;  Bradley  Y.  Wheeler,  44  N.  Y.  501; 
IHxon  V.  Yates,  5  Bam.  &  Ad.  840;  Tarling 
V.  Baxter,  6  Bam.  &  C.  360;  Winslow  v.  Leon- 
ard, 24  Pa.  14,  62  Am.  Dec.  854;  Olyphant  v. 
Baker,  5  Denio,  879. 

The  old  mle  is  not  applicable  in  this  action, 
for  the  reason  that  the  separating  and  the 
counting  in  this  case  were  to  be  done  by  the 
vendee,  and  all  was  done  by  the  vendor  that 
was  required  or  contemplated  on  his  part. 

2  Schouler,  Pers.  Prop.  §  254;  Cunningham 
V.  Ashhrook,  20  Mo.  558;  Orofoot  v.  BenneU,  2 
N.  Y.  268;  Weld  v.  Cvtler,  2  Gray.  197;  Breu)er 
V.  Salisbury,  9  Barb.  511;  Lamprey  v.  Sargent, 
58  N.  H.  241;  Wagar  v.  Detroit,  L,  d  N.  R. 
Co.  79  Mich.  648. 

The  sale  will  be  sustained  without  separa- 
tion where  the  property  is  part  of  a  general 
mass  of  the  same  kind  and  value,  and  the 
intention  of  the  parties  is  to  make  a  complete 

sale. 

Jackson  v.  Anderson,  4  Taunt.  24;  Kimberly 
V.  Patchin,  19  N.  Y.  880,  75  Am.  Dec.  884; 
Pleasants  v.  Pendleton,  6  Rand.  (Va.)  478,  18 
Am.  Dec  726;  Waldron  v.  Chase,  87  Me.  414, 

18  L.  R.  A. 


59  Am.  Dec.  66;  Lamprey  y. [Sargent,  supra; 
Chapfnan  v.  Shepard,  39  Conn.  418;  Damon 
V.  Oa>om,  1  Pick.  476, 11  Am.  Dec.  229;  Gard- 
ner V.  Dutch,  9  Mass.  427;  Weld  v.  Cutler,  2 
Gray,  196;  Hutchison  v.  Com,  82  Pa.  472; 
Morgan  v.  King,  28  W.  Va.  1,  67  Am.  Rep. 
688;  Neuihall  v.  Langdon,  89  Ohio  St.  87,  48 
Am.  Rep.  426;  Carpenter  v.  Graham,  4Si  Mich. 
191;  Wagar  v.  Detroit,  L.  &  N.  R.  Go.  supra; 
Young  v.  Miles,  20  Wis.  615,  28  Wis.  648; 
Galloway  v.  Week,  64  Wis.  604;  Burffy.  Hires, 
40  N.  J.  L.  581,  29  Am.  Rep.  282;  WatU  v. 
Hendry,  18  Fla.  628;  Howell  v.  Pugh,  27  Kan. 
702;  Horr  v.  Barker,  11  Cal.  898,  70  Am.  Dec. 
791;  Anderson  v.  Letyson,  1  Tex.  App.  (White 
&  W.  Civ.  Cas.  §  927)  p.  520;  Long  v.  BprvM, 
62  N.  C.  96;  Morrison  v.  Woodley,  84  111.  192; 
Davis  V.  Budd,  60  Iowa,  144;  1  Travis,  Salee, 
pp.  26,  27,  note;  Lupton  v.  White,  16  Ves.  Jr. 
482;  Charles  Sumner's  note,  Ralston,  Sales  of 
Undivided  Interest  in  Pers.  Prop.  pp.  21-58. 
Mr.  Austin  E.  Grifltths,  for  respondent: 
Under  the  facts  in  this  case  there  was  no 
sufficient  delivery  of  the  brick  vet  in  the  yard 
when  the  levy  was  made,  and  by  the  great 
weight  of  authority  replevin  will  not  lie,  and 
theiudgment  appealed  fromtshould  be  affirmed. 
ladder  v.  Worster,  11  Cush.  678;  Austen  v. 
Craf>en,  4  Taunt.  643;  White  v.  Wilks,  5  Taunt. 
176;  Shepley  v.  Davis,  6  Taunt  618;  Busk  v. 
Davis,  6  Taunt.  628;  Hutchison  v.  Com.  82  Pa. 
480;  Hutchinson  v.  Hunter,  7  Pa.  140;  Woods 
V.  McGee,  7  Ohio,  pt.  2,  p.  27;  Dunlap  v. 
Berry,  6  111.  827,  89  Am.  Dec.  418;  Waldo  v. 
BeUiher,  88  N.  C.  609;  Courtright  v.  Leonard, 
11  Iowa,  82;  Hahn  v.  Fredericks,  80  Mich. 
228,  18  Am.  Rep,  119;  Ferguson  v.  Northern 
Bank,  14  Bush,  555,  29  Am.  Rep.  418;  Com- 
mercial Nat,  Bank  v.  Gillette,  90  Ind.  268.  46 
Am.  Rep.  222;  Reeder  v.  Machen,  67  Md.  56; 
F^  V.  Mobile  Sav.  Bank,  76  Ala.  478;  Ben- 
jamin, Sales,  Bennett's  ed.  1888,  pp.  279-288, 
287-298. 

Dunbar« «/.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  the  appellants  that  the 
determining  question  in  this  case  is  whether  a 
sale  of  personal  property  constituting  a  part  of 
a  larffe  mass  of  like  property  passes  title  to  the 
purchaser  until  it  is  separated  from  the  mass, 
or  in  some  other  way  designated  or  distin- 
guished; and  appellants'  brier  on  this  proposi- 
tion is  elaborate  and  painstaking,  and  would 
greatlv  aid  the  court  in  investigating  this  ques- 
tion, did  we  deem  its  determination  necessary 
in  this  cause.  The  question  presented  by  ap- 
pellants is  a  new  question  in  this  state,  and  is 
an  exceedingly  important  one;  and  in  considera- 
tion of  its  importance,  and  in  consideration  of 
the  fact  that-the  authorities  are  so  conflicting, 
we  deem  it  advisable  not  to  decide  it  until  such 
decision  is  necessary  to  the  determination  of 
the  cause  at  issue.  We  say  this  because,  con- 
ceding the  force  of  appellants'  argiiment.  this 
cause,  we  think,  must  be  distinguished  from 
the  cases  cited  which  sustain  the  rule  con- 
tended for  by  appellants,  that  it  is  not  neces- 
sary to  separate  or  distinguish  a  portion  of 
personal  property  from  the  mass  which  in- 
cludes it,  to  pass  title  to  the  portion  sold.  All 
those  cases  are  based  on  the  supposition  that 
all  the  different  portions  of  the  mass  are  of 
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equal  value  and  of  uniform  quality,  so  that 
there  is  nothing  left  to  be  done  by  either  party 
but  to  weigh,  measure,  or  count,  which  acts 
involve  no  discretion;  that  the  intention  of  the 
parties  to  the  contract  is  the  only  thing  to  be 
considered,  and  that,  when  it  can  be  definitely 
determined  from  the  terms  of  the  contract  that 
the  intention  of  the  parties  was  to  pass  the  title, 
the  title  is  held  to  pass.  Or,  in  other  words, 
we  presume  they  mean  to  say  that,  while  the 
separation  from  the  common  mass  is  a  circum- 
stance going  to  show  the  intention  of  the  par- 
ties to  pass  the  title,  it  is  not  an  essential  cir- 
cumstance. Kimberly  v.  Patching  19  N.  Y, 
880,  75  Am.  £>ec.  884,  is  the  leading  case  sup- 
porting this  rule,  and  has  received  much  criti- 
cism, both  favorable  and  adverse,  by  courts  and 
text-writers.  There  it  was  held,  upon  a  sale 
of  a  specific  quantity  of  grain,  that  its  separa- 
tion from  a  mass  indistinguishable  in  quality 
or  value,  in  which  it  is  included,  is  not  neces- 
sary to  pass  the  title,  when  the  intention  to  do 
so  is  otherwise  clearly  manifested.  In  that 
case  it  will  be  noticed  that  the  foods  were  in- 
distinguishable in  quality  or  value,  and  it  was 
upon  that  particular  state  of  facts  that  the  ar- 
gument of  the  court  was  based.  "It  is,"  said 
the  court,  "a  rule  asserted  in  many  legal  au- 
thorities, but  which  may  be  quite  as  fitly  called 
a  rule  of  reason  and  logic  as  of  law,  that  in  or- 
der to  an  executed  sale,  so  as  to  transfer  a  title 
from  one  party  to  the  other,  the  thing  sold 
must  be  ascertained.  This  is  a  self-evident 
truth,  when  applied  to  those  subjects  of  prop- 
erty which  are  distinguishable  by  their  physic- 
al attributes  from  all  other  things,  and  there- 
fore are  capable  of  exact  identification.''  But 
the  court  with  great  force  proceeds  to  arfi^ue 
that  other  character  of  property,  such  as  grains, 
wines,  oils,  etc.,  which  are  not  susceptible  of 
definite  description,  are  not  subject  to  this  rule, 
but  that  the  title  to  such  property  can  be  held 
to  pass  by  contract  without  separation  or  man- 
ual delivery,  if  nothing  further  remains  to  be 
done  in  regard  to  it.  fiut  it  must  be  admitted 
that  if  all  the  property  in  the  mass  is  not  of 
equal  value  something  more  does  remain  to  be 
done.  Thus,  in  the  case  at  bar,  another  ele- 
ment is  injected  into  the  contract,  and  there  is 
a  question  of  relative  values  to  be  yet  deter- 
mined. The  appellants  did  not  buy  a  portion 
of  an  indistinguishable  mass,  where  all  the 
component  parts  were  of  equal  value;  but  their 
contract  called  for  162, 000  merchantable  brick; 
and  the  evidence  was  that  the  brick  that  were 


deemed  unmerchantable  were  thrown  aside  and 
not  counted  in  when  they  came  to  haul  them. 
So  that  it  is  impossible  to  determine,  before 
the  segregation  of  the  brick,  not  only  what 
particular  brick  were  sold,  but  what  relative 
portions  of  the  kiln  were  sold.  And  while,  as 
we  have  said  before,  it  may  be  conceded  that 
the  intention  of  the  parties  will  be  carried  into 
effect,  if  it  can  be  ascertained,  yet  under  this 
contract  it  is  impossible  to  ascertain,  not  only 
the  particular  brick  sold,  but  the  actual  rela- 
tive number  of  brick  sold,  by  reason  of  the  un- 
settled question  of  what  brick  were  and  what 
were  not  merchantable,  creating  an  element  of 
uncertainty  in  the  contract  which  does  not 
exist  in  those  cases  where  the  vendor  sells  a 
certain  number  of  bushels  of  grain  or  a  certain 
number  of  gallons  of  oil  or  tons  of  hay,  in  an 
undivided  mass,  where  all  the  different  por- 
tions are  of  equal  value.  We  think  to  hold  that 
the  title  passed  in  this  case  would  be  carrying 
the  principles  of  liberal  construction  beyond 
the  rule  laid  down  in  any  of  the  cases  cited  by 
appellants.  It  is  true  that  some  of  them  were 
brick  cases,  similar  in  most  respects  to  the  case 
at  bar,  but  in  none  of  them  did  it  appear  that 
the  brick  in  the  kiln  were  not'of,  uniform  and 
equal  value;  and  all  the  American  cases  were 
decided  on  the  strength  of  Kimberly  y,  Patchin, 
supra,  and  the  principles  upon  which  that  case 
was  based  are  thus  stated  by  Mr.  Ralston,  who 
is  an  earnest  advocate  of  what  he  terms  "the 
new  rule:"  "When  the  constituent  parts 
which  make  up  a  mass  are  indistinguishable 
from  each  other  by  any  phvsical  dif^rence  in 
size,  shape,  texture,  or  quality,  and  the  quan- 
tity and  general  mass  from  which  it  is  to  be 
taken  are  specified,  the  subject  of  the  contract 
is  sufficiently  ascertained,  and  the  title  will 
pass,  if  the  sale  is  complete  in  all  its  other  cir- 
cu  mstances. "  Plainly,  the  case  at  bar  does  not 
fall  within  those  principles. 

This  being  our  view  of  the  law  covering  this 
particular  case,  and  there  being  no  confiTct  in 
the  testimony  concerning  the  fact  that  it  was 
only  merchantable  brick  that  were  sold,  the 
appellants  could  not  have  been  injured  by  the 
instruction  complained  of;  for  they  would  not 
have  been  entitled  to  a  verdict,  in  any  event. 
Reaching  this  conclusion  renders  unnecessary 
the  investigation  of  the  other  questions  raised. 

The  judgment  is  affirmed, 

Anderst  Ch.  «/.,  and  Hoytt  Stiles*  and 
Scott,  JJ.,  concur. 
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1.  Insulting  UungvULgB -which  eaii  re- 
duce a  homidde  to  manwlanghter  hehig 
restricted  by  statute  to  that  for  which  the  killing 


takes  place  immediately  It  cannot  have  that  ef- 
fect where  the  defendant  i^rnored  It  and  started 
to  go  away  and  committed  the  homicide  only  af  • 
ter  he  had  been  called  back. 

8.  Proofofthe  reputation  of  deceased 
as  a  dang^erous  man  is  not  'admissible 

in  favor  of  one  beingr  tried  for  killing  him/wbere 
at  the  time  of  the  homicide  deceased  had  done  no 
act  indloatinff  a  purpose  to  harm  defendant. 


NOTB.->The  subject  of  Insanity  as  alfectinff  crim- 
inal liability,  which  is  modified  by  the  Texas  Stat- 
ute, is  treated,  so  far  as  the  right  and  wrong  test  is 

18  L.  R.  A. 


concerned,  in  a  note  to  State  v.  Harrison  (W.  Va.) 
ante^  fSii^  with  which,  see  also  Homish  v.  People 
(HI.)  ante,  287. 
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8.  Proof  of  the  dedaratioas  of  a  cab 
driver  which  oonstoted  of  calling,  **There  he 
goes,"  as  an  offloer  went  to  arrest  a  penon,  to  Inad- 
mlsBible. 

4.  The  court  shoiild  define  "temporary 
insanity?*  where  it  has  charged  under  the 
Texas  statute  that  the  guilt  of  a  person  who 
has  committM  a  homicide  to  to  be  tried  without 
reference  to  his  drunkenness  unleas  that  pro- 
duced temporary  Insanity. 

6.  The  fifcct  that  one  who  committed  a 
homicide  was  temporarily  insane  when 

he  formed  and  executed  the  deogn  to  kill  an- 
other maybe  taken  into  consideration  under 
Pen.  Code,  art.  40a,  both  to  determine  the  degree 
of  the  murder  and  in  fixing  the  penalty. 

(December  8. 1898.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Distnct  Court  for  Bexar  County  con- 
victing him  of  murder  in  the  second  degree 
and  flxinff  his  punishment  at  forty  years'  con- 
finement In  the  penitentiary.    Rtoerned, 

Defendant,  and  one,  Rol)ertHichter,  became 
involved  in  a  difficulty.  On  the  Sunday  morn- 
ing on  which  the  homicide  occurred  defendant 
was  drinking  and,  meeting  Richter,  they  re- 
newed the  quarrel  and  proceeded  to  fight. 
They  were  separated  and  Richter  went  home 
whither  defendant  subsequently  followed  him. 
After  some  altercation,  during  which  deceased 
was  in  his  dooryard,  and  defendant  in  the 
street  in  front  of  the  house,  deceased  jeered  at 
and  taunted  defendant  and  defendant  offered 
to  settle  with  deceased,  either  peaceably  or  by 
fighting  with  fists  or  with  pistols,  ana  at  the 
same  time  produced  two  pistols  and  offered 
deceased  his  choice  of  them.  Deceased  refused 
the  offer  and  after  some  further  talk,  defend- 
ant in  the  meantime  starting  to  leave  and  re- 
turning, he*drew  one  of  the  pistols  and  shot 
and  killed  Richter. 

Further  facts  appear  in  the  opinion. 

Messrs,  Perry  J.  Lewis  and  Denman 
ft  Franklin  for  appellant. 

Mr.  R.  H.  Harrison*  Asst  Aity-Oen., 
for  the  State. 

jSimkins,  /.,  delivered  the  opinion  of  the 
court: 

There  are  numerous  bills  of  exception  and 
assignments  of  error,  but  it  will  be  only  neces- 
sary to  consider  the  following: 

1.  The  defendant  complains  that  the  court 
refused  to  charge  the  jury  on  manslaughter. 
The  ground  relied|upon  was  the  fact  that  Rich- 
ter, while  jeering  at  and  abusing  defendant, 
told  him  '*he  didn't  know  who  bis  father  was." 
If  any  such  remark  was  made  by  Richter,  it 
canbot  avail  defendant,  for  after  it  was  made 
said  defendant  turned  and  went  away,  and 
Richter  went  into  the  house,  and,  according  to 
the  same  witness,  (Flora,)  called  to  him  to  come 
back,  and  shook  his  f  st  at  him.  The  statute 
declares  that,  to  reduce  homicide  to  man- 
slaughter, the  killing  must  take]  place  imme- 
diately upon  the  utterance  of  the  insulting 
words.  Penal  Code,  art.  598.  The  insulting 
language  seems  to  have  been  disregarded.  De- 
fendant drew  out  of  his  own  witness,  Flora, 
the  fact  that  defendant  would  not  have  come 
l)ack,  even  after  the  alleged  Insult,  if  deceased 
not  kept  calling  him.    But,   while  the 
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taunts  and  cries  of,  "Come  back  and  kill  me/' 
of  the  infuriated  Richter  may  have  led  to  that 
result,  it  would  be^none  the  less  murder  on  the 
part  of  defendant 

2.  The  court  did  not  err  in  refusing  to  per- 
mit defendant  to  prove  the  reputation  of  de- 
ceased as  a  violent,  dangerous  man.  If  such 
a  character  could  have  been  proven,  the  de- 
ceased had  certainly  done  no  act  indicating  any 
purpose  whatever  to  take  defendant's  lue  or 
do  him  any  harm.  He  stood  in  his  yard,  in 
shirt  sleeves  and  stocking  feet,  and  according 
to  defendant's  own  witness,  had  declined  to 
touch  defendant's  pistol  when  defendant  pro- 
posed to  have  a  combat.  Willson,  C|im.  Stat. 
§1064. 

8.  The  court  erred  in  admitting  the  cry  of 
the  cab  driver,  "  There  he  goes!  ''^referring  to 
the  defendant,  when  the  officer  went  out  to  ar- 
rest him.  If  the  cab  driver  saw  the  defend- 
ant making  his  escape,  he  ought  to  have  been 
placed  on  the  stand  to  testify  to  that  fact. 

4.  There  is,  however,  a  serious  question  pre- 
sented by  the  record,  which  will  necessitate  a 
reversal  of  this  cause.  The  court  charged  the 
statute  on  drunkenness,  and  then  instructed 
the  jury  that  "the  law  just  quoted  places  a  per- 
son charged  with  crime  before  the  law  to  be 
tried  without  reference  to  his  drunkenness,  tin- 
less  said  drunkenness  goes  to  the  extent  of  pro- 
ducing temporary  insanity.  It  is  therefore 
your  Quty,  as  a  preliminary  inquiir,  to  dis- 
cover the  mental  status  of  the  defendant  at  the 
time  of  the  homicide."  Conceding  the  charge 
to  be  correct  so  far  as  it  goes,  it  was  manifest- 
ly insufficient  merely  to  submit  to  the  jury, 
without  further  comment  than  the  charge 
above  quoted,  a  statute  about  which  there  was 
such  uncertainty  and  diversity  of  opinion,  and 
let  the  jury  draw  their  own  inference  as  to  its 
purport  and  meaning.  We  think  the  excep- 
tion, duly  reserved  by  the  defendant,  was  well 
taken,  to  the  effect  that  the  court  erred  in  fail- 
ing to  define  "temporary  insanity,"  and  in  fail- 
ing to  charge  they  could  consider  it  in  mitiga- 
tion of  the  penalty  after  they  had  determined 
the  degree  of  murder. 

The  statute  on  drunkenness  (Penal  Code,  art 
40a)  has  been  twice  considered  and  passed  up- 
on by  this  court,  and  it  was  held,  as  we  thinK, 
correctly:  First,  that  mere  intoxication  from 
the  recent  use  of  ardent  spirits  should  not  ex- 
cuse nor  mitigate  the  degree  or  penalty  of 
crime;  second,  that  intoxication  must  go  to  the 
extent  of  producing  temporary  insanity  before 
it  can  mitigate  the  penalty  in  any  crime,  or  be 
considered  in  murder  cases  to  determine  the 
degree  of  murder.  Claris  Case,  26  Tex.  App. 
624;  and  Evers*  Case,  29  Tex.  App.  589,  m 
which  the  case  was  heard  on  habeas  corpus  on 
a  state  of  facts  different  from  that  here  pre- 
sented. The  difficulty,  however,  seems  not  to 
be  so  much  in  the  terms  of  the  statute  as  in  the 
reluctance  of  the  trial  courts  to  hold  that  one 
erossly  intoxicated,  or  temporarily  insane  from 
intoxication,  is  any  more  liable  for  punishment 
for  crime  Uian  one  insane  from  any  other 
cause.  The  history  of  the  statute  ia  well 
known.  Some  ten  years  ago  one  Porter,  a 
traveling  actor,  was  shot  down  without  provo- 
cation in  an  eastern  town  in  this  state.  The 
defendant  was  tried  and  acquitted  on  the 
ground   of   temporary   insanity,  caused   by 
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drunkenness.  The  Legislature,  assembling 
shortly  after^  passed  this  Act:  Article  40a.* 
"Neither  intoxication,  nor  temporary  insanity 
of  mhid  produced  by  the  voluntary  recent  use 
of  ardent  spirits,  shall  constitute  any  excuse  in 
this  state  for  the  commission  of  crime,  nor 
shall  intoxication  mitigate  either  the  degree  or 
penalty  of  crime;  but  evidence  of  temporary 
insani^  produced  by  such  use  of  ardent  spirits 
may  be  mtroduced  by  the  defendant  in  any 
criminal  prosecution  in  mitiiration  of  the  pen- 
alty attached  to  the  offense  n>r  which  he  is  be- 
ing tried,  and,  in  cases  of  murder,  for  the  pur- 
pose of  determining  the  degree  of  murder  of 
which  the  defendant  may  be  found  guilty." 
By  its  terms  there  were  two  purposes  clearly 
intended:  First,  to  eliminate  mere  intoxica- 
tion as  any  defense  in  any  criminal  prosecution 
whatever,  regardless  of  the  constituent  elements 
of  the  crime;  second,  to  prevent  temporary  in- 
sanity from  being  a  defense  to  any  crime,  but 
permitting  it  to  be  introduced  in  murder  cases 
to  determme  the  degree,  and  in  all  criminal 
prosecutions  to  mitigate  or  lessen  the  penalty. 

The  object  of  the  statute  was  to  prevent  par- 
ties from  pleading  their  own  wrong,  after  vol- 
nntarilv  placing  themselves  under  the  influence 
of  drinK,  and  oecoming  a  terror  to  the  com- 
munity, or  a  menace  to  other  citizens,  whose 
feelings  are  often  outraged,  and  their  lives  en- 
dangered or  destroyed,  by  the  insolence  and 
recklessness  of  such  intoxicated  persons.  The 
underlving  principle  of  the  statute  is  that  laid 
down  by  conunon-law  writers,  to  wit,  that  a 
sane  man,  who  voluntarily  puts  himself  in 
such  a  condition  as  to  have  no  control  over  his 
will  or  actions,  must  be  held  to  intend  the  con- 
sequences springing  therefrom.  Puff,  de  Jur. 
Nat.  lib.  8,  chap.  6,  §  4;  2  Co.^'Litt.  247a;  1 
Hale,  P.  C.  32;  4  Bl.  Com.  20. 

There  is  no  question  that,  under  the  common 
law,  intoxication  was  not  deemed  a  defense  for 
any  criminal  act,  even  though  done  while  a 
person  was  insensible  to  his  surroundings,  un- 
conscious of  his  acts,  and  had  no  memory  or 
understanding;  {Beniger  v.  Fogassa,  1  Plowd. 
19  ;  Beverley's  Case,  4  Coke,  123 ;  PirUe  v. 
State,  9  Humph.  663:)  and  such  was  the  law 
in  England  and  America  as  late  as  1885,  {State 
V.  John,  30  N.  C.  838  ;  StaU  v.  Tum^,  1 
Wright  (Ohio,)  81;  C<ymweUy,  StaU,  1  Mart. 
&  Y.  147;  Bex  v.  CarroU,  7  Car.  &  P.  145.) 
During  the  past  sixty  years  there  has  been  a 
persistent,  and  in  the  English  and  many  of  the 
American  courts  a  successful,  effort  to  in^ft 
upon  the  common-law  doctrine  the  proposition 
tliat  drunkenness  ought  to  be  admitted  in  evi- 
dence, not  to  excuse,  justify,  or  mitigate  the 
crime,  but  simply  to  throw  light  upon  the 
mental  status  of  the  offender,  to  enable  the  jury 
to  find  out  what  crime  had  been  committed  ; 
or,  rather,  by  proving  the  absence  of  the  nec- 
essary constituents  of  the  crime,  (such  as 
malice,  premeditation,  intent,  etc.,)  to  show 
that  no  crime  was  committed.  At  first  the 
proposition  was  only  insisted  upon  and  applied 
in  murder  cases,  or  assaults  with  intent  to  mur- 
der, but  the  doctrine  was  soon  pushed  out  to 
its  logical  results,  and  is  now  applied  by  some 
courts  to  every  species  of  crime  which  has  an 
intent.  It  is  now  generally  held  that  intoxica- 
tion is  admissible  as  evidence  in  all  the  states 
where  murder  is  divided  into  degrees,  not  to 
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deny  the  guilt,  but  to  determine  the  degree. 
Wharton,  Crim.  Law,  §  51.  But  this  innova- 
tion on  the  common  law .  was  vigorously  op- 
posed by  the  early  judges.  It  was,  indeed,  by 
Its  advocates  admitted  to  be  dangerous  doc- 
trine, and  one  that  ousrht  to  be  received  with 
caution.  Id.;  StaU  ^.John,  30  N.  C.  830;  Pir- 
tle  Case,  supra.  Mr.  Wharton  says:  "It  has 
been  held  with  marked  uniformity  in  this 
country  that  voluntary  drunkenness  is  no.  de- 
fense to  i\i^  factum  of  guOt.  The  only  differ- 
ence has  been  the  extent  to  which  evideivce  of 
drunkenness  is  received  to  determine  the  exact- 
ness of  intent  and  the  extent  of  deliberation." 
Wharton,  Crim.  Law,  §  49. 

There  has  been  no  subject  upon  which  courts 
have  so  widely  differed,  or  in  which  the  same 
courts  have  so  often  changed  their  views,  as 
upon  this  question.  A  fair  illustration  of  this 
is  shown  in  the  Tennessee  decisions  referred  to 
in  the  Lyle  Case  (Tex.  App.)  19  S.  W.  Rep. 
908,  which  case,  in  so  far  as  it  confiicts  with 
this  case,  is  overruled.  In  1827  the  law  was 
laid  down,  in  accord  with  the  best  authorities, 
that  insanity  resulting  from  long-continued 
drunkenness  is  an  excuse  for  crime;  but  insan- 
ity, the  immediate  result  of  intoxication,  is  not. 
CorntoeU  Case,  Mart.  &  Y.  147;  BenneU  Case, 
Id.  133.  But  in  1843  the  court  in  a  murder 
case  laid  down  the  doctrine  in  all  its  full- 
ness: '  'That,  although  drunkenness,  in  point  of 
law,  constitutes  no  excuse  for  crime,  stul  when 
the  nature  and  essence  of  a  crime  are  made  by 
law  to  depend  on  the  peculiar  state  of  de- 
fendant's mind  at  the  commission  of  the  act, 
drunkenness  is  a  proper  subject  of  considera- 
tion. The  question  is.  What  is  the  mental 
status  at  the  time  of  the  act,  and  with  reference 
to  the  act?  This  is  not  holding  that  drunken- 
ness is  an  excuse,  but  it  is  an  inquiry  whether 
the  very  crime  defined  by  law  has  been  in  fact 
committed.  If  the  mental  state  -required  by 
law  to  constitute  the  crime  be  one  of  delibera- 
tion and  premeditation,  and  drunkenness  or 
other  cause  excludes  the  existence  of  such 
mental  state,  then  the  crime  is  not  excused  by 
the  drunkenness  or  such  other  cause,  but  has 
not  in  fact  been  committed."  Swan's  Case,  4 
Humph.  136.  This  reasoning  authorized  the 
introduction  of  drunkenness  in  any  degree  in 
all  cases  of  crime.  But  in  1849,  in  the  Pirtle 
Case,  9  Humph.  668,  the  same  court  expressly 
asserted  the  common-law  doctrine  to  be  cor- 
rect, and  expressly  limited  the  doctrine  an- 
nounced in  Swan's  Case  to  murder  cases  only, 
and  declared  that  this  was  only  admitted  m 
Tennessee  because  of  the  statute  of  that  state 
dividing  murder  into  two  degrees;  and  also  as- 
serting that  the  drunkenness  must  be  excessive, 
and  that  it  can  only  be  introduced  to  reduce 
the  degree  of  murder,  but  not  to  make  it  man- 
slaughter. But,  while  the  court  adhered  to 
common  law,  it  also  indulged  in  reflections  that 
tend  to  sustain  the  propositions  of  the  Swan 
Case,  and  question  the  correctness  of  the  com- 
mon law.  State  v.  Cross,  27  Mo.  382.  In  the 
following  year  the  question  came  again  before 
the  Tennessee  courts  in  the  case  of  Baile  v. 
State,  11  Humph.  154,  and  the  courts  sustained 
the  views  announced  in  Pirtle  v.  State,  but  held 
that  the  degree  of  drunkenness  which  may  be 
consider^  to  shed  light  on  the  mental  status 
need  not  be  tiiat  excessive  intoxication  which 
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renders  a  party  incapable  of  a  criminal  intent, 
but  that  anj  state  of  drunkenness  is  a  proper 
subject  of  inquiry.  So  it  appears  that  in  Ten- 
nessee drunkenness  to  any  extent  is  admissible 
only  in  murder  cases,  and  for^the  sole  purpose 
of  reducing  the  crime,  if  at  all,  to  murder  in 
the  second  degree,  but  not  to  manslaughter,  or 
any  lower  degree  of  crime.  Cartimght  v. 
StaU,  8  Lea,  377.  The  statute  is  right  in  ex- 
cluding mere  drunkenness  as  evidence  in  crim- 
inal cases.  But  the  law  laid  down  by  the 
Pirile  Case  seems  to  have  been  the  law  in  Texas 
prior  to  the  statute,  as  declared  by  this  court 
in  Colbath*$  Case,  4  Tex.  App.  76,  and  in 
Mccarty's  Case,  Id.  461. 

It  is  certainly  difficult  for  an  ordinary  mind 
to  understand  how  drunkenness  is  admissible 
to  shed  light  on  the  mental  status  of  the 
offender,  and  jeX  not  mitigate  his  offense;  how 
it  may  be  a  cu'cumstance  to  be  considered  by 
the  jury  in  determining  the  intent,  and  yet  not 
be  an  excuse  for  crime,  if  taken  into  consid- 
eration at  all.  It  is  claimed  there  is  no  incon- 
sistency, because  intoxication  simply  goes  to 
show  that  no  crime  has  been  committed.  It 
would  certainlj  seem  that,  if  no  crime  had  been 
committed,  it  is  immaterial  whether  defendant 
was  drunk  or  sober.  If  all  the  facts  in  the  case 
except  the  drunkenness  show  a  crime  was 
committed,  yet  the  element  of  drunkenness 
changes  the  nature  of  the  offense,  and  makes 
it  nothing,  then  it  must  certainly  excuse  the 
crime.  It  unquestionably  overturns  the  com- 
mon-law doctrine;  and  the  naked  proposition, 
devested  of  its  metaphysical  distinctions  and 
flne-spun  explanations,  is  boldlv  asserted,  that 
drunkenness  can.  avoid  moral  and  legal  re- 
sponsibility for  Clime.  Punishment  of  crime 
rests  upon  the  theory  that  the  criminal  not  only 
has  possession  of  his  will,  but  of  the  power  to 
control  it.  It  is  upon  this  fact  that  human  re- 
sponsibility must  rest.  The  drunkard  does  not 
lose  the  power  to  control  his  will  unless  un- 
conscious, but  he  does  lose  the  desire  to  do  so. 
So  all  criminals  become  such  because  they  lose 
the  desire  to  control  their  will;  hence  the  ne- 
cessity for  the  strong  arm  of  the  law  to  supply 
that  missing  incentive  for  good  behavior  which 
was  lost  by  vicious  indul^nce.  It  cannot  be 
denied  there  is  a  great  difference  between  a 
crime  deliberately  planned  and  executed  by  a 
sober,  calculating  criminal,  and  one  hastily 
committed  by  one  whose  mind  is  clouded  or 
infuriated  by  intoxication;  but  human  laws  are 
based  upon  considerations  of  public  policy,  and 
look  rather  to  the  maintenance  of  the  social 
order  and  personal  security  of  the  citizen  than 
to  fine  discriminations  in  the  conduct  of 
wrongdoers.  Against  the  ordinary  assassin  or 
wrongdoer  there  may  be  some  check, — caution 
may  ward  off  the  crime,  or  innocence  may 
escape  its  work ;  but  the  drunkard  is  dangerous 
to  the  innocent  as  well  as  to  the  most  depraved. 
Wharton,  Crim.  Law,  §  49. 

But  the  statute  of  the  state  definitelv  settles 
this  question,  and  this  court  is  not  at  hberty  to 
follow  the  reasoning  under  which  other  courts 
have  drifted  far  away  from  the  common  law. 
Tet  the  statute,  wisely  conceding  something  to 
modem  thought,  permits  the  intoxicated  per- 
son, when  it  is  so  excessive  as  to  render  a  person 
unconscious  that  the  act  he  is  doing  is  wrong, 
^11  subject  him  to  punishment,  to  plead 


his  condition,  and  if  it  appears  the  design  ta- 
kill  was  not  previously  lormed,  or  premed- 
itated, or  arising  out  of  a  previous  difficulty^ 
or  from  revenge,  or  executed  with  cool,  delib- 
erate, and  passionless  action  indicating  malice, 
but  was  the  result  of  a  sudden,  rash,  and  un> 
premeditated  design,  springing  out  of  incon- 
siderate or  irrational  action  or  excitement,  and 
originating  in  a  mind  so  inflamed  by  intox- 
icants as  to  be  wholly  incapable  of  reflection 
or  self-control,  the  jury  should  find  the  de- 
fendant ^ilty  of  murder  in  the  second  degree,, 
but  nothing  less;  and  may  also  reduce  the  pen- 
alty they  would  otherwise  attach  to  the  crime - 
for  his  condition.  It  is  to  be  observed  that  it 
is  only  in  murder  cases  he  can  plead  temporary 
insanity  as  a  reduction  of  the  degree  of  crime. 
In  no  other  character  of  crime  is  it  admissible 
to  change  its  nature  for  want  of  constituent 
elements.  It  was  so  at  common  law.  As- 
Wharton  says,  "there  was  no  denial  of  the  fact 
of  guilt."  Hence  the  court  erred  in  not  in- 
structing the  jury  that,  if  defendant,  while 
temporarily  insane,  formed  the  design  to  slay 
Richter,  and  immediately  carried  bis  design 
into  execution,  they  could  take  into  considera- 
tion his  condition,  both  in  determining  the  de- 
gree of  murder,  and  in  fixing  the  pemdly  to  be 
assessed  by  them.  The  iury,  witnout  instrpc- 
tion,  having  found  the  offense  to  be  murder  in 
the  second  degree,  may  have  found  a  lower 
penalty  had  they  been  so  instructed. 

The  next  question  is.  What  does  the  statute 
mean  by  the  term  ''temporary  insanity?" 
Whatever  be  the  form  or  cause  of  insanity,  it 
is  settled  by  all  authorities  that  the  law  wilL 
not  consider  it  in  a  criminal  case  unless  it  de- 
prives a  person  of  the  capacity  and  power  to 
distinguish  between  rieht  and  wrong  as  to  the 
particular  act  charged  as  an  offense.  If  a 
person  has  knowledge  and  consciousness  that 
Uie  act  he  is  doing  is  wron^,  and  will  deserve 
puniG^ment,  whatever  be  nis  mental  or  phys- 
ical weakness,  he  is,  in  the  eye  of  the  law,  of 
sound  mind  and  memory,  and  consequently 
the  subject  of  punishment.  But  if  a  person  is 
incapable  of  having  a  knowledge  and  a  con- 
sciousness that  the  act  he  is  doing  is  wrong  and 
criminal,  and  will  subject  him  to  punishment,, 
he  te  insane,  and  not  responsible  for  crime 
committed  by  him.  Willson,  Crim.  Stat,  fe^  81, 
and  cases  cited;  Nixon* s  Case,  82  Kan.  205;  5 
Lawson,  Defenses  to  Crime,  Insanity,  231; 
Whart.  &  S.  Med.  Jur.  46.  Though  it  is  a 
general  rule  that  insanity  is  an  excuse  for 
crime,  there  is  one  exception  to  the  rule,  and 
that  is,  where  the  crime  is  committed  by  a  partv 
in  a  fit  of  intoxication,  though  the  party  is 
bereft  of  his  reason  by  drunkenness,  and 
Uieref ore  is  insane  as  from  any  other  cause. 
All  authorities  recognize  drunkenness  to  be  a 
species  of  insanity  that  may  be  attended,  when 
carried  far  enough,  with  loss  of  reason  and  self- 
control  while  under  the  direct  effects  of  the  in- 
toxicant; but  this  effect  is  voluntary,  and 
brought  about  by  the  acts  of  the  party,  and 
thereby  differs  from  ordinary  insanity,  which 
is  the  act  of  Providence,  and  the  sufferer  is  not 
responsible. 

There  are; two  kinds  of  insanity  produced  hy 
alcoholism:  First,  Delirium  tremens,  caused 
by  the  breaking  down  of  the  person's  system^ 
by  long-continued  or  habitual  dninkenness 
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and  brought  on  by  abetinenoe  from  driok. 
This  is  what  is  called  "settled  iDsanity,"  to 
distinguish  it  from  "temporary  insanity"  or 
dninkenness,  directly  resulting  from  drink. 
"Settled  insanity/'  from  the  earliest  times,  has 
been  held  to  be  a  complete  defense  to  crime. 
I/yrd  Hale  says:  If  by  means  of  drunkenness 
an  habitual  or  fixed  madness  be  caused,  though 
contracted  by  the  will  of  the  party,  it  will  ex- 
cuse crime.  P.  C.  pt  1,  chap.  4.  In  United 
States  y.  Drero,  5  Mason,  28,  decided  in  1828, 
Story,  J.y  says:  ."Insanity,  whose  remote 
cause  is  habitual  drunkenness,  is  an  excuse  for 
crime  committed  by  the  party  while  so  insane, 
but  not  intoxicated,  or  under  the  influence  of 
whiskey.  Such  insanity  has  always  been 
deemed  a  sufficient  excuse  for  any  crime  done 
under  its  influence. "  United  States  y.  Mc Qlue, 
1  Curt.  C.  C.  1;  Mae&nneheyy,  State,  6  Ohio  St. 
77;  Carter  y.  StaU,  12  Tex.  500,  62  Am.  Dec. 
589;  Erwin*s  Case,  10  Tex.  App.  702.  Second, 
The  other  kind  of  insanity,  or  temporary  in- 
sanity, i^  that  condition  of  the  mind  directly 
produced  by  the  use  of  ardent  spirits;  and 
where  a  fit  of  intoxication  is  carried  to  such  a 
degree  that  the  person  becomes  incapable  of 
knowing  the  act  he  is  doing  is  wrong  and 


criminal,  as  aboye  stated,  he  is  in  that  condition 
referred  to  by  the  statute  as  being  "temporarily 
insane,"  as  stated  by  this  court  in  the  Kelly 
Case  (Tex.)  20  S.  W.  Rep.  867  (decided  at  this 
term).  There  is  no  difference  between  t  he  two 
kinds  of  insanity,  so  far  as  the  mental  status  is 
concerned,  but  they  differ  widely  in  their 
causes  and  results.  The  first  is  from  drinking 
as  a  remote  result,  the  second  from  drinking  as 
a  direct  result.  The  first  is  an  inyoluQtary  re- 
sult, from  which  all  shrink  alike;  the  second  is 
yoluntarily  sought  after.  In  the  first,  there  is 
no  criminal  responsibility;  but  in  the  second, 
responsibility  never  ceases. 

There  is  eyidence  only  of  temporary  insanity 
in  the  record,  and  the  court  erred  in  not  ex- 
plaining temporary  insanity  to  the  jury,  and 
also  instructing  them  that,  if  they  beheyed  that 
defendant  was  temporarily  insane  at  the  time 
he  formed  the  intent  to  kill  deceased,  and  the 
same  was  carried  into  execution  while  defend- 
ant was  so  insane,  they  should  take  such  in- 
sanity into  consideration,  both  in  determining 
the  degree  and  in  reducing  the  penalty. 

For  the  errors  indicated,  the  cause  is  reversed 
and  remanded. 
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!•  The  test  whether  aji  aaslpuneiit  of 
dower  by  metes  ajid  bounds  would  or 

•  would  not  be  o^Just  under  Code  1886,  66 1910, 
1911,  is  not  to  be  determined  by  the  Interest  of 
the  dowereea  alone,  but  acoordincrto  what  would 
be  Just  and  right  as  between  her  and  the  present 
owner  of  the  land. 


8*  ThedepreeiAtlonintheTailiieofUuid 
which  is  subject  to  dower  alter  aMen>" 
tion  by  the  husband  whether  from  natural 
causes  or  from  the  mere  neerliirenoe  of  the  pur- 
chaser or  alienee  in  keepingr  the  property  in  re- 
pair is  not  sufficient  cause  for  asBiffnlnflr  compen- 
sation to  the  widow  aooordincr  to  the  value  at  the 
time  of  the  alienation,  instead  of  setting  off  the 
dower  by  metes  and  bounds. 

(November  8;,  1882.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Greene  County 


JXo^cm.— Effect  of  devreciation  in  the  value  of  land  on 
a  widow^s  dower  right  tTierein. 

The  doctrine  of  the  above  case  although  it  has 
rarely  been  brought  into  direct  decision  is  support- 
ed by  nearly  all  the  decisions  which  Imve  been 
made  on  the  question. 

It  is  said,  indeed,  in  Co.  Litt.  SSo,  in  respect  to  a 
widow's  dower,  ^If  the  value  be  impaired  in  the 
time  of  the  heir  she  shall  be  endowed  according 
to  the  value  at  the  time  of  the  assignment  and  not 
according  to  the  value  as  it  was  at  the  time  of  her 
husband." 

But  in  Thompson  v.  Morrow,  6  Serg.  &  R.  288,  9 
Am.  Dec.  368,  it  is  said  by  Chief  Jueiiee  Tilghman, 
and  his  language  is  expressly  adopted  by  Judge 
Story  in  Powell  v.  Monson  &  B.  Mfg.  Co.,  8  Mason, 
347:  "  I  have  found  no  adjudged  cases  in  the  year 
books  confining  the  widow  to  the  value  at  the  time 
of  the  alienation  by  her  husband  where  the  ques- 
tion did  not  arise  on  improvements  made  after  the 
alienation." 

In  tlie  main  case  the  court  says:  **  We  have  not 
been  able  to  discover  any  case,  nor  has  any  been 
cited  by  counsel,  in  which  deterioration  in  value 
either  from  natural  causes  or  from  the  mere  negli- 
gence of  the  purchaser  or  alienee  in  keeping  the 
property  In  repair  has  been  considered  sufficient 
cause  for  assigning  compensation  in  lieu  of  dower 
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instead  of  setting  the  same  off  by  metes  and 
bounds,  or  in  which  it  is  held  that  the  widow  is  en- 
titled to  compensation  on  account  of  such  deteri- 
oration." We  believe  that  no  search  will  be  able 
to  discover  any  such  case  except  Hale  v.  James,  6 
Johns.  Ch.  258, 2  L.  ed.  118, 10  Am.  Dec.  828. 

It  is  true  that  Chancellor  Kent  in  Hale  v.  James, 
auprOt  said:  ^'The  rule  is  fixed  and  steady  and 
whether  the  land  be  improved  in  value  or  whether 
it  be  impaired  in  value  in  the  time  of  the  heir  the 
endowment  is  still  to  be  according  to  the  value  at 
the  time  of  the  assignment  (Co.  Litt.  82a),"  and 
the  court  held  in  that  case  that  the  time  of  aliena- 
tion of  premises  by  the  husband  was  the  time  at 
which  the  value  must  be  taken  for  the  purpose  of 
assigning  the  wldow*8  dower. 

But  the  general  rule  in  this  country  is  that  the 
value  of  the  lands  at  the  time  of  the  allotment  of 
dower,  exclusive  of  improvements  made  after 
alienation  by  the  husband,  must  control  in  deter- 
mining the  amount  of  the  widow^s  dower  right. 
Frits  v.  Tudor,  1  Bush,  28:  Powell  v.  Monson  &  B. 
Mfg.  Co.  8  Mason,  347;  Westcott  v.  Campbell,  11  R. 
1. 378;  McClanahan  v.  Porter,  10  Mo.  746;  Braxton 
V.  Coleman,  5  Call,  438,  2  Am.  Dec.  G02;  Dunseth  v. 
Bank  of  United  States,  6  Ohio,  76. 

In  Dunseth  v.  Bank  of  United  States,  sKpro,  the 
effect  of  an  increase  in  value  was  the  chief  matter 
of  contention,  but  the  court  said:    *'If  the  lands 


486 


Alabama  SuPBEiiE  Coubt. 


Nov., 


awarding  complainant  dower  by  metes  and 
bounds  out  of  land  which  had  been  alienated  by 
her  husband  in  his  lifetime  disallowing  her 
claim  to  an  allowance  in  lieu  of  dower.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mesfrs,  Greene  A  Mobley  for  appellant. 

Me»r».  Jud^e  ft  De  Oraffenried  for 
appellee. 

Thorin^oiiy  «/.,  delivered  the  opinion 
of  the  court: 

Appellant  filed  her  bill  in  the  chancery 
court  for  the  assignment  of  dower  in  lands 
of  which  her  husband  was  seised  in  fee  in 
his  lifetime,  but  which  were  alienated  by 
bim  to  appellee's  vendor  without  appellant's 
joining  in  the  conveyance  or  otherwise  re- 
linquishing her  dower  interest  since  such 
conveyance.  The  bill  alleges  that  an  assign- 
ment of  dower  by  metes  and  bounds  would 
be  unjust,  and  claims  that  appellant  is  dow- 
erable  of  the  value  of  the  land  at  the  time 
of  the  alienation,  and  that  the  Interest  on 
one  third  part  of  such  valuation  from  the 
death  of  her  husband  shall  be  paid  to  her 
annually  during  her  life,  and  secured  by  a 
lien  on  the  land.  The  reasons  alleged  to  show 
that  an  assignment  of  dower  in  the  lands  by 
metes  and  bounds  would  be  unjust  are  that 
the  tract  of  land  at  the  time  of  its  alienation 
was  worth  about  |14,000,  and  that  its  value 
at  the  time  of  the  death  of  appellant's  hus- 
band was  $1,000;  that  the  depreciation  in 
value  was  caused  **  largely  by  the  wear  and 
tear  of  time  and  the  unskillful  cultivation 
of  the  soil,  coupled  with  the  want  of  fertil- 
izers and  the  failure  to  keep  the  houses  in 
repair;  all  these  coupled  with  the  fact  that 
there  is  a  general  decline  in  values  in  real 
estate  in  that  locality ;"  and  it  is  further  al- 
leged **that  if  said  tract  of  land  had  been 
kept  up  to  the  standard  of  a  well-regulated 
farm,  and  the  buildings  kept  in  good  repair, 
then  the  depreciation  m  value  would  not  be 


so  great."  The  land  was  aliened  bv  the 
husband  in  the  year  1861,  and  the  death  of 
the  husband  occurred  in  the  year  1889.  The 
general  rule  is  that,  whenever  the  propertv 
in  which  the  widow  is  entitled  to  dower  fe 
capable  of  division,  dower  must  be  set  off  by 
metes  and  bounds.  5  Am.  &  Eng.  Encyclop. 
Law,  p.  927 ;  2  Scribner,  Dower,  p.  681,  §  1 ; 
MeGlanahan  v.  Porter,  10  Mo.  746 ;  Dunaeth 
V.  Bank  of  United  States,  6  Ohio,  76 :  Code 
1886,  §§  1901,  1910. 

The  assignment  of  dower  by  the  common 
law  is  of  one  third  part  of  the  lands  and 
tenements  of  which  the  widow  is  dowable, 
to  be  set  out  by  metes  and  bounds  where  it  is 
practicable,  to  be  held  by  her  for  life.  The 
endowment  is  required  to  be  of  parcel  of  the 
lands  and  tenements  themselves.  Dower  so 
assigned  is  said  to  have  been  set  out  ** accord- 
ing to  conmion  right. "  When,  however,  the 
Sroperty  did  not  admit  of  an  assignment  of 
ower  in  severalty,  either  from  the  nature  of 
the  husband's  interests  in  it  or  from  the 
quality  of  the  thing  itself,  the  assignment 
by  metes  and  bounds  was  of  necessity  dis- 
pensed with,  and  an  assignment  pf  compen- 
sation in  lieu  of  dower  was  made,  or  an  as- 
signment **  against  common  ri^ht,"  as  it  is 
sometimes  designated ;  and  this  assignment 
was  so  made  as  to  yield  the  widow  one  third 
of  the  rents  and  profits  received  from  the 
entire  estate.  It  was  further  the  ri\le  of  the 
common  law  that  if  the  land  was  held  by 
the  heir  or  devisee  the  widow  was  entitled 
to  have  the  value  of  the  land  estimated  at 
the  time  dower  was  assigned,  thus  giving 
her  the  benefit  of  improvements  made  by  the 
heir  or  devisee,  and  also  that  she  abould  bear 
a  proportion  of  the  loss  whicii  may  have  been 
incurred  by  an  unavoidable  diminution  in 
the  value  ox  the  lands  during  the  time  which 
intervenes  between  the  death  of  her  husband 
and  the  assignment  of  her  dower.  If  such 
deterioration  was  caused  by  the  willful  waste 
of  the  heir,  she  was  entitled  to  an  action  for 


diminish  in  value  subsequent  to  the  alienation  the 
widow  is,  it  Is  conceded,  subjected  to  the  loss." 

In  Fritz  y.  Tudor,  «upra,  it  is  said:  ^'  Both  prin- 
ciple and  authority  prescribe  the  value  of  the  use 
at  the  time  of  the  allotment  considering  the  land 
in  the  same  condition  it  was  in  when  alienated 
without  amelioration  or  deterioration  resulting 
from  the  acts  of  the  purchaser.*^  And  it  was  said 
that  this  common-law  rule  was  not  essentially 
changed  by  Ky.  Rev.  Stat.,  chap.  47,  S 10,  providing 
that  the  wife  be  endowed  according  to  the  value 
of  the  estate  when  received  by  the  heir,  devisee,  or 
purchaser  so  as  not  to  include  in  tbe  estimated 
value  any  permanent  improvements  he  has  made 
on  the  lands,  but  that  the  value  at  the  time  of  the 
allotment  without  augmentation  by  improvements 
must  oontroL 

The  fact  that  the  depreciation  in  value  is  due  to 
the  acts  or  omissions  ot  the  alienee  does  not  make 
him  responsible  therefor  to  the  widow  or  change 
the  rule  that  her  dower  must  be  asseased  according 
to  the  depreciated  value.  Mcdanahan  v.  Porter, 
10  Mo.  740. 

A  purchaser  at  sheiiff^saale  during  the  husband's 
life  stands  in  the  same  attitude  with  the  husband's 
alienee  in  this  respect.   Ibid, 

The  rule  was  applied  in  Braxton  v.  Coleman,  6 

Call,  4S8, 2  Am.  Dec.  508,  in  which  a  widow  was  held 

'^ied  to  dower  in  the  land  only  excluding  the 

R  A. 


value  of  a  mill  erected  thereon  by  a  purchaser 
from  the  husband  after  a  mill  which  was  on  the 
premises  when  purchased  had  been  carried  away 
by  a  freshet. 

So  In  Westcott  v.  Campbell,  11  R.  1. 878,  where  a 
mill  fully  insured  was  burned  down  after  aliena- 
tion of  the  real  estate  and  was  rebuilt  the  grantor's 
widow  was  held  entitled  to  dower  in  the  property 
only  according  to  its  value  at  the  time  of  the  as- 
signment of  dower,  less  the  amount  of  increase  in 
the  value  by  reason  of  the  new  mill.  The  court 
based  its  decision  on  the  doctrine,  that  if  the  mill 
had  not  been  rebuilt,  the  widow  could  have  had 
dower  only  according  to  tbe  depreciated  value  of 
the  property.  Nothing  was  said  in  the  opinion 
about  the  effect  of  the  insurance. 

But  where  a  building  was  burned  after  the  death 
Of  the  owner,  his  widow  was  held  entitled  under 
her  dower  right  to  a  share  of  the  insurance  thereon 
which  had  been  collected  by  the  administrator. 
Campbell  v.  Murphy.  66  N.  C.  867. 

Where  heirs  take  upon  themselves  to  sell  land 
and  receive  the  purchase  money  without  consult- 
ing or  providing  for  the  widow's  dower  they  will 
not  be  heard  to  show  that  the  property  was  worth 
leas  than  they  sold  it  for  at  the  time  or  that  it  has 
depreciated  since  the  sale.  CUft  v.  Clift,  87  Tenn. 
27.  B.  A.  R. 
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Samdebs  t.  McMillian. 
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damages  against  him,  but  it  did  not  affect  or 
alter  the  manner  of  assignment.  Tiedeman, 
Real  Prop.  §  185.  With  regard  to  the  as- 
signment of  dower  in  alienated  estates  the 
rale  in  England,  as  declared  in  Doe  ▼. 
Qwinmll,  1  Q.  B.  682,  is  that  the  widow 
shall  be  endowed  according  to  the  value  of 
the  estate  at  the  death  of  the  husband,  re- 
gardless of  any  improvement  or  deterioration 
resulting  from  the  acts  of  the  purchaser. 
But  in  this  country  the  rule  in  such  cases, 
according  to  the  weight  of  authority,  is  more 
favorable  to  the  purchaser,  and  excludes  the 
widow  from  taking  advantage  of  his  im- 
provements upon  the  estate;  but  it  allows 
her  generallv,  though  not  in  all  the  states, 
to  have  the  benefit  of  any  rise  in  value  re- 
sulting from  other  causes,  the  policy  of  the 
rule  being  to  avoid  discouraging  purchasers 
from  making  improvements.  Westcott  v. 
Campbdl,  UK.  I.  378;  2  Scribner,  Dower, 
pp.  612-617;  Tiedeman,  Real  Prop.  §  185. 
And  that  is  the  rule  adopted  in  this  state, 
both  by  judicial  decisions  and  by  statute. 
Barney  v.  Frmmier,  9  Ala.  901 ;  Beavers  v. 
Smith,  11  Ala.  20 ;  Springle  v.  Shields,  17  Ala. 
295 :  Francis  v.  Garrard,  18  Ala.  794 ;  Ware 
V.  Owens,  42  Ala.  212,  94  Am.  Dec.  642; 
W(M)d  V.  M&rgan,  56  Ala.  397 ;  Code  1886,  S 
1910. 

In  this  state,  before  the  present  statute, 
when  a  dilapidated  mill  upon  the  land  was 
torn  down  by  a  purchaser  trom  the  husband, 
and  a  new  and  expensive  structure  erected 
in  its  stead,  it  was  held  that  the  widow  of 
the  grantor  was  not  entitled  to  any  share  of 
the  improvements,  and  that  her  dower  should 
be  estimated  with  reference  to  the  nature  of 
the  premises  at  the  time  of  the  alienation ; 
that  the  destruction  of  the  old  mill  afforded 
a  proper  case  for  compensation  to  the  widow 
by  a  court  of  equity,  instead  of  an  assign- 
ment by  metes  and  bounds.  Beacers  v. 
Smith,  supra. 

We  have  not  been  able  to  discover  any  case, 
nor  has  any  been  cited  by  counsel,  in  which 
deterioration  in  value,  either  from  natural 
causes  or  from  the  mere  negligence  of  the 
purchaser  or  alienee  in  keeping  the  property 
in  repair,  has  been  considered  sufficient  cause 
for  assifniing  compensation  in  lieu  of  dower, 
instead  of  setting  the  same  off  by  metes  and 
bounds,  or  in  which  it  is  held  that  Uie  widow 
is  entitled  to  compensation  on  account  of 
such  deterioration.  On  the  contrary,  the 
doctrine  of  permissive  waste  seems  never  to 
have  been  introduced  into  the  common-law 

J'nrisprudence  of  this  country  to  that  extent, 
t  is  said  by  Chancellor  Kent  that,  **  whether 
the  land  be  improved  in  value  or  be  impaired 
by  acts  of  the  party  subsequently,  the  en- 
dowment, in  every  event  of  that  kind,  is  to 
be  according  to  the  value  at  the  time  of  the 
assi&mment,  if  the  land  descended  to  the 
heirT"  4  Com.  (Lady's  ed.)  ♦65.  And 
again :  "  The  widow  takes  the  risk  of  the 
deterioration  of  the  estate  arising  from  public 
misfortunes  or  the  acts  of  the  party.  ^'  Id. 
*67.  The  foregoine  quotations  are  contained 
in  an  elaborate  and  learned  opinion  of  the 
supreme  court  of  Missouri  in  the  case  of  Me- 
Qandhan  v.  Porter,  10  Mo.  746,  in  which 
the  conclusion  is  reached  that  the  widow 

18  L.  R.  A. 


takes  her  dower  according  to  the  value  of 
the  land  at  the  time  of  the  assignment,  and 
that,  although  she  gains  nothing  bv  the  im- 
provements of  the  heir  or  alienee,  ane  suffers 
loss  bv  his  waste  or  neglect,  depreciating 
the  value  of  the  property.  And  in  2  Scrib- 
ner on  Dower,  p.  685,  it  is  said :  **  In  the 
United  States  the  doctrine  laid  down  by 
Perkins,  that  the  widow  has  no  remedy  for 
waste  committed  bv  the  alienee  during  the 
lifetime  of  the  husband,  seems  to  be  gener> 
ally  acquiesced  in.  But  for  waste  committed 
after  the  husband's  death,  she  has  her  rem- 
edy."   5  Am.  &  Eng.  Encyclop.  Law,  p.  981. 

In  this  state,  when  the  dower  is  incapable 
of  being  set  off  by  metes  and  bounds,  or 
when  it  would  be  unjust,  from  improvements 
made  by  an  alienee  or  from  any  other  cause, 
to  assign  the  dower  by  that  mode,  the  chan- 
cery court  alone  has  jurisdiction  to  make  an 
assignment  of  compensation  in  lieu  of  dower ; 
and  in  such  case  the  rule  is  fixed  by  statute 
that  the  widow  is  dowable  of  the  value  of 
the  land  at  the  time  of  alienation,  the  inter- 
est on  one  third  part  thereof  from  the  death 
of  the  husband  to  be  paid  her  annually  dur- 
ing her  life,  and  secured,  if  necessary,  by  a 
lien  on  the  land,  unless  the  parties  agree  to 
a  compensation  in  gross,  to  which  the  court 
must  give  effect.  Code  1886.  SS  1910,  1911. 
The  test,  however,  whether  an  assignment 
by  metes  and  bounds  would  or  not  be  unjust, 
within  the  meaning  of  the  statute,  is  not 
whether  the  interests  of  the  dowress  alone 
would  be  promoted  or  prejudiced  by  that 
mode  of  assignment.  The  rule  prescribed 
by  the  statute,  "to  be  equal  and  just,  must 
be  mutual."  The  mutual  rights  of  the  de- 
mandant and  of  the  alienee  must  be  consid- 
ered, and  the  conclusion  must  be  influenced, 
not  by  what  would  be  the  interest  of  the  one 
or  the  other,  but  by  what  would  be  just  and 
right,  as  between  the  two. 

We  do  not  think  the  facts  alleged  in  the 
bill  of  complaint  in  this  case  make  out  a 
case  within  the  contemplation  of  the  statute, 
and  entitling  the  demandant  to  an  assignment 
of  compensation  in  lieu  of  dower,  instead  of 
by  metes  and  bounds.  It  is  shown  by  the 
averments  of  the  bill  that  the  depreciation  in 
the  value  of  the  land  since  the  alienation  is 
due  largely  to  natural  causes,  and  to  a  much 
less  extent  to-the  mere  failure  of  the  alienee 
to  keep  the  property  in  repair  from  1861, 
the  time  of  the  alienation,  to  1891,  the  time 
of  the  demands  for  dower,  and  not  from  any 
willful  waste  on  his  part.  By  the  common 
law,  as  we  have  shown,  while  the  widow 
shared  in  improvements  made  by  the  heir  or 
devisee,  neither  the  improvements  made  by 
an  alienee  of  the  husband,  nor  depreciation 
in  value  caused  by  his  acts  or  from  natural 
causes,  affected  the  rule  for  the  assignment 
of  dower,  though  willful  waste  by  either 
the  heir,  devisee,  or  alienee,  after  the  hus- 
band's death,  would  afford  the  basis  for  a 
claim  for  damages  to  be  allowed,  not,  it  has 
been  declared,  as  of  any  fixed  period,  but  as 
of  the  value  of  the  property  at  the  different 
periods  at  which  the  widow  is  deprived  of 
her  dower, — in  the  case  of  the  heir,  from  the 
death  of  the  husband ;  in  the  case  of  an  al- 
ienee, from  the  time  of  the  demand  for  dower 
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until  the  assignment.  MeClanahan  v.  ParUTf 
10  Mo.  746;  Steele  v.  Br<ni>n,  70  Ala.  236. 
We  discover  nothing  in  our  statute  designed 
to  change  this  general  rule.  On  the  contrary, 
this  court,  in  Wood  v.  Morgan,  56  Ala.  897, 
speaking  of  a  statute  in  substance  the  same 
as  this,  said :  **  So  that  the  section  of  the 
Code  we  are  considering  is  rather  a  legisla- 
tive recognition  of  an  existing  rule  than  the 
enactment  of  a  new  one.  ^  Our  statute,  there- 
fore, being  in  harmony  with  the  common 
law  instetua  of  making  a  change  therein,  it 
follows  that  mere  depreciatioD  of  value 
whether  from  natural  causes  or  the  act  or 
omission  of  the  alienee,  presents  no  good 
reason  for  making  an  assignment  of  dower 
against  the  common  right,  instead  of  accord- 
ing to  the  common  right,  or  by  metes  and 
bounds. 

Furthermore,  recurring  to  the  question 
whether  it  would  be  unjuit,  within  the  mean- 
inff  of  the  statute,  to  the  demandant,  to  set 
offher  dower  by  metes  and  bounds,  we  will 
add  that  the  law  would  not  have  cast  upon 
her  husband,  had  he  lived  until  this  time, 
any  duty  or  obligation  towards  her,  as  re- 
spects her  inchoate  right  of  dower,  to  keep  the 
premises  in  ^ood  repair,  or  to  cultivate  the 
lands  "according  to  the  standard  of  a  well- 
regulated  farm ;"  and,  if  no  such  duty  rested 


on  th^  husband,  we  can  conceive  of  no  prin- 
ciple of  law  that  would  impose  that  obliga- 
tion upon  the  alienee  of  the  husband,  any 
more  than  upon  the  latter  himself.  To  assign 
dower  as  the  bill  in  this  case  seeks  to  have 
it  done,  would  require  a  valuation  of  the 
land,  which  would  make  the  widow's  third 
some  four  or  five  times  greater  than  the  pres- 
ent value  of  the  entire  tract.  Thus  the 
alienee  would  be  compelled  to  pay  annual 
interest  for  the  life  of  the  dowress  on  a  sum 
four  or  five  times  greater  than  the  present 
value  of  the  whole  tract  of  land,  and  more 
than  thirteen  times  greater  than  her  one  third 
of  the  present  value  of  the  land.  This  would 
be  the  grossest  injustice  to  the  alienee.  An 
assignment  of  dower  bv  metes  and  bounds, 
so  far  as  anything  in  the  bill  shows  to  the 
contrary,  would  operate  justly  to  both  par- 
ties. There  is  no  question  of  willful  waste 
committed  after  the  death  of  the  husband 
presented  by  the  bill,  and  consequently  it  is 
unnecessary  to  consider  what  the  rights  of 
the  demandant  would  be  in  that  case,  or  what 
the  remedy  for  their  enforcement. 

We  discover  no  error  in  the  decree  of  the 
chancery  court  on  the  motions  and  demurrers 
filed  by  appellee,  and  it  is  accordingly  af- 
firmtd. 
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William  M.  DORSET,  Appt, 

V. 

Eliza  WOLFF,  Admx.,  of  Marcus  A.  Wolff. 
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1.  The  nef^ti&bllity  of  a  note  is  not  de- 
stroyed by  a  stlpnlation  fbr  1 0  per  eent 
ftttcmeys*  fee  to  be  recovered  as  part  of  the 
note  or  In  a  separate  suit,  if  the  Dote  Js  not  paid 
when  due  and  suit  is  brought  thereon. 

2.  The  Indorsement  ofa  negotiable  note 
pass<Mi  with  it  to  the  assignee  the  rig^ht 
to  enforce  a  stipulation  in  the  note  for  an 
attorneys*  fee  to  be  recovered  either  as  part  of 
the  note  or  by  separate  action. 

8«   A  separate  snit  fbr  an  attorneys'  fee 

may  be  authorised  by  express  stipulation  in  a 
promissory  note. 

4*  It  is  not  nsnry  to  indnde  in  apromis- 
sory  note  a  stipulation  for  10  per  cent 

as  an  attomes^s*  fee  if  the  note  is  not  paid  when 
due  and  suit  is  brought  thereon. 

(November  2,  ISSe.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  Judgment  of  the  Circuit  Court  for 
Macoupin  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  attorneys'  fees  pro- 
vided for  in  a  certain  promissory  note.  Af~ 
firmed. 


The  facts  are  stated  in  the  opinion. 
Messrs,  Palmer  &  Shutt  for  appellant. 
Mr.  A.  N.  Yancey  for  appellee. 

Ma^mder,  <A,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  assumpsit  begun  in  the 
circuit  court  of  Macoupin  county  on  M^y  16, 
1889,  by  Marcus  A.  Wolff  against  the  ap- 
pellant, Dorsey,  to  recover,  as  attorneys' 
fees,  the  sum  of  10  per  cent  upon  the  amount 
found  to  be  due  upon  the  promissory  notes 
hereinafter  mentioned,  in  a  suit  theretofore 
brought  upon  said  notes.  The  defendant  de- 
murred to  the  declaration.  The  demurrer  was 
overruled.  The  defendant  excepted  to  the 
order  overruling  the  demurrer,  and  elected  to 
stand  by  his  demurrer.  Thereupon  plaintiff's 
damages  were  assessed  at  $1,619,  and  judg- 
ment was  rendered  in  his  favor  for  that 
amount.  The  judgment  has  been  affirmed  by 
the  appellate  court-,  from  which  latter  court 
the  case  is  brought  here  by  appeal. 

The  declaration  sets  up  three  notes,  ex- 
ecuted by  the  defendant,  William  M.  Dorsey, 
dated  December  81,  1885,  payable  to  the  order 
of  George  W.  Belt,  at  the  banking  house  of 
Belt  Bros.  &  Co.,  in  Bunker  Hill,  111.,— the 
first  for  113,586.84,  on  or  before  two  years 
after  date ;  the  decond  for  |54d.47,  on  or  be- 
fore eighteen  months  after  date ;  and  the  third 
for  $548.47,  on  or  before  two  years  after 
date, — each  of  which  notes,  after  the  maker 


Note.— As'to  stipulations  for  attorneys^  fees,  see 

Farmers  Nat.  Bank  v.  Sutton  Mfg.  Go.  17  L.  B.  A. 

62  Fed.  Rep.  101;  Levens  v.  Brigrgs,  14  L.  R.  A. 

\  Or.  3S8;  Exchange  Bank  v.  Tuttie  (N.  M.)  7 

R.  A. 


L.  R.  A.  446,  and  note:  Wright  v.  Traver,  3  L.  R.  A. 
60,  and  note,  78  Mioh.  498;  Bowie  v.  HaJl,  1  L.  R.  A. 
5M,  and  not".,  09  Md.  438. 
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promises  for  value  received  to  pav  the  amount 
herein  named  to  the  order  of  said  Belt,  con- 
tains the  following  words :  ^  With  eight  per 
cent  interest  per  annum  after  maturity,  and, 
if  not  paid  when  due  and  suit  is  brought 
thereon,  then  we  promise  to  pay  ten  per  cent 
on  the  lunount  due  hereon  in  addition  as  an 
attorneys'  fee,  and  to  be  recovered  as  part  of 
this  note,  or  by  separate  suit. "  By  the  terms 
of  each  note,  also,  the  makers  and  indorsees 
waive  presentment  for  payment,  protest,  and 
notice,  etc.  The  declaration  then  avers  that 
Dorsey  delivered  said  notes  to  Belt,  and  Belt 
indorsed  the  same  to  plaintiff,  etc.  ;  that  said 
notes  were  not  paid  when  due ;  that  suit  was 
brought  thereon ;  that  the  said  10  per  cent 
was  not  paid  before  or  after  said  suit  was 
brought,  and  was  not  recovered  in  said  suit 
so  brought  upon  said  notes  as  a  part  thereof 
etc.  One  of  the  counts,  in  addition  to  the 
foregoing  averments,  alleges  that,  after  the 
maturity  of  the  notes,  they  were  placed  in 
the  hands  of  an  attorney  for  suit ;  that  suit 
was  brought  thereon,  and,  the  10  per  cent  at- 
torneys' fee  not  having  been  recovered  there- 
in, the  plaintiff,  before  the  bringing  of  the 
present  suit,  paid  his  attorney  for  his  serv- 
ices in  said  former  suit  the  said  sum  of 
$1,619.20. 

The  main  question  presented  by  the  assign- 
ments of  error  is  whether  or  not  the  notes 
described  in  the  declaration  are  negotiable 
instruments.  It  is  claimed  by  the  appellant 
that  the  notes  are  made  non- negotiable  by  the 
insertion  therein  of  the  written  promise  of 
the  maker  that,  if  they  were  not  paid  when 
due  and  suit  was  brought  thereon,  he  would 
pay  10  per  cent  on  the  amount  due  thereon 
in  addition,  as  an  attorneys'  fee,  and  to  be 
recovered  as  a  part  of  the  notes,  or  by  sepa- 
rate suit ;  that  the  indorsements  b^  the  payee 
did  not  confer  the  right  upon  the  indorsee  to 
bring  suit  in  his  own  name  upon  the  notes ; 
that,  even  if  such  indorsements  should  be 
held  to  have  conferred  upon  thn  assignee  the 
right  to  bring  suit  upon  the  notes  in  nis  own 
name,  it  did  not  confer  upon  such  assignee 
the  right  to  bring  a  separate  suit  upon  the 
stipulations  or  promises  as  to  the  attorneys' 
fees. 

Various  definitions  have  been  given  of  a 
"promissory  note."  In  general  terms,  it  may 
be  defined  to  be  a  written  promise  by  one 
person  to  pay  to  another  person  therein  named 
or  order  a  fixed  sum  of  money,  at  all  events, 
and  at  a  time  specified  therein,  or  at  a  time 
which  must  certainly  arrive.  Lcnce  v.  BUss^ 
24  111.  168;  Chicago  B.  Equip.  Co.  v.  Mer- 
chant's Nat,  Bank  of  Chicago,  136  U.  S.  288, 
34  L.  ed.  849 ;  Story,  Prom.  Notes,  p.  2 ;  8 
Kent,  Com.  74 :  2  Am.  &  Eng.  Encyclop. 
Law,  p.  814.  A  note  is  none  the  less  ne- 
gotiable because  it  is  made  payable  on  or  be- 
lore  a  named  date.  Chicago  li.  Equip.  Co. 
V.  MerchantH  Nat.  Bank  of  Chicago,  aupra; 
Cisiu  V.  Chidester,  85  111.  528 ;  Ernst  v,  Steck- 
man^  74  Pa.  18,  15  Am.  Rep.  542.  An  in- 
strument for  a  specified  sum  of  money,  and 
also  for  the  payment  of  something  else,  the 
value  of  which  is  not  ascertained,  but  de- 
pends upon  extrinsic  evidence,  is  not  a  note. 
L&ice  v.  Bliss,  supra.  A  note  which  provides 
for  the  payment,  after  the  maturity  thereof, 
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of  a  certain  rate  of  interest  per  annum,  not 
exceeding  the  leffal  rate,  is  not  made  con- 
ditional by  such  provision.  Houghton  v. 
Frands,  29  111.  244;  Beeves  v.  Stivp,  91  111. 
609 ;  Laird  v.   Warren,,  92  111.  20£ 

Applying  these  definitions  to  the  notes 
mentioned  in  the  declaration  in  this  case,  we 
find  that  each  note  is  "  a  note  for  a  sunt  cer- 
tain, payable  at  a  fixed  date. "  Dietrich  v. 
Bayhi,  23  La.  Ann.  767.  The  notes  are  not 
payable  on  a  contingency,  because  the  maker 
has  the  option  of  paying  on  or  before  a  cer- 
tain date;  nor  are  they  conditional  instru- 
ments because  they  contain  the  words,  **  with 
eight  per  cent  interest  per  annum  after  ma- 
turity. "  The  portion  oi  each  note  which  pre- 
cedes the  stipulation  or  promise  as  to  the 
attorneys'  fee  is  in  itself  a  complete  prom- 
issory note.  For  example,  the  part  of  the 
first  note  that  goes  before  the  provision  for 
the  fee  is  as  follows :  **  $18, 586. 84.  Bunker 
Hill.  Ills.,  Dec.  81st,  1885.  On  or  before 
two  years  after  date,  for  value  received,  we 
or  either  of  us  promise  to  pay  to  the  order  of 
George  W.  Belt,  thirteen  thousand  five  hun- 
dred eighty-six  and  84-100  dollars,  payable 
at  the  banking  house  of  Belt  Bros.  &  Co.  in 
Bunker  Hill,  Illinois,  with  eight  per  cent 
interest  per  annum  after  *  maturity,"  etc. 
"  Here  the  sum,  time  of  payment,  and  payee 
are  certain,  and  these  are  the  essential  char- 
acteristics of  a  promissory  note. "  Houghton 
V.  Francis,  supra.  The  promise  to  pay  the 
attorneys'  fee  is  a  promise  to  do  something 
after  the  note  matures.  It  does  not  affect  the 
character  of  the  note  before  or  up  to  the  time 
of  its  maturity,  cither  as  to  certainty  in  the 
amount  to  be  paid,  or  fixedness  in  the  date 
of  payment,  or  definiteness  in  the  description 
of  the  person  to  whom  the  payment  is  to  be 
made.  The  stipulation  or  promise  as  to  the 
attorneys'  fee  cannot,  therefore,  affect  the 
negotiability  of  the  note,  because  tiie  ne- 
gotiability of  a  promissory  note  is,  for  all 
practical  purposes,  at  an  end  when  it  ma- 
tures. Parties  taking  it  after  its  maturity 
cannot  claim  to  be  innocent  holders  without 
notice  of  defenses  which  may  be  set  up  by 
the  maker  against  its  collection.  If  the 
stipulation  for  an  attorneys'  fee  is  of  such  a 
character  as  to  make  the  amount  to  be  paid 
at  maturity  uncertain  or  indefinite,  the  note 
cannot  be  regarded  as  negotiable  so  as  to 
authorize  a  suit  upon  it  by  the  indorsee ;  but, 
where  the  stipulation  does  not  have  such  an 
effect,  its  insertion  in  the  note  does  not  de- 
stroy the  negotiability  of  the  note. 

When  the  amount  to  be  paid  at  maturity 
is  certain  and  fixed,  the  maker  knows  what 
he  is  to  pay,  and  the  holder  knows  what  he 
is  to  receive,  from  the  face  of  the  note  itself. 
Commercial  paper  is  expected  to  be  paid 
promptly  when  it  is  due.  A  stipulation  for 
an  attorneys'  fee,  which  is  only  to  be  recov- 
ered if  the  note  is  not  paid  when  due  and  suit 
is  brought  upon  it,  can  have  no  force  except 
upon  the  maker's  default.  If  he  keeps  his 
contract  by  paying  his  note  at  its  maturity, 
he  will  not  be  obliged  to  pay  the  additional 
amount ;  and  no  element  of  uncertainty  en- 
ters into  the  contract.  By  the  stipulation, 
the  maker  offers  to  the  holder  an  assurance  of 
his  own  confidence  in  his  ability  to  pay 
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without  suit,  and  thereby  adds  to  the  value 
of  the  paper,  as  promising  less  expense  in  its 
collection.  It  has  been  said  that  **the  ad- 
ditional agreement  relates  rather  to  the  rem- 
edy upon  the  note,  if  a  legal  remedy  be 
pursued,  than  to  the  sum  whioi  the  maker  is 
bound  to  pay ;  and  that  it  is  not  different  in 
its  character  from  a  eogrumt,  which,  when 
attached  to  promissory  notes,  does  not  destroy 
their  negotiability.''  Dan.  Keg.  Inst.  4th  ed. 
^^  62,  62a.  We  do  not  think  that  the  ne- 
gotiability of  the  notes  in  this  case  was  de- 
stroyed l^  the  stipulations  therein  as  to  at- 
torneys' fees. 

The  view  here  expressed  is  sustained  by  the 
authorities.  In  Niekerson  v.  Sheldon^  38  111. 
872,  85  Am.  Dec.  280,  the  note  contained  this 
provision :  ^  And  we  further  agree,  if  the 
above  note  is  not  paid  without  suit,  to  pay 
ten  dollars,  in  addition  to  the  above,  for  at- 
tomevs'  fees.  ^  In  that  case  the  plaintiff  did 
not  declare  for  the  $10,  and  hence  the  re- 
covery was  only  for  the  principal  and  in- 
terest due  on  the  note,  but  we  held  the  note 
to  be  negotiable  under  the  statute,  and  said  : 
**  The  amount  due  by  this  note  is  absolutely 
certain,  and  it  possesses  all  the  requisites  of 
a  negotiable  Instrument  under  the  statute. 
Stewart  v.  Smith,  28  111.  897.  There  is  no 
uncertainty  as  to  the  precise  sum  of  money 
to  be  paid  on  the  maturity  of  the  note." 
Bane  v.  Qridley,  67  111.  888 ;  OohbU  v.  Lin- 
der,  76  111.  157;  Barton  v.  Farmers  <fc  M. 
Nat.  Bank,  122  111.  852.  In  Stoneman  v. 
Bi/le,  85  Ind.  108,  9  Am.  Rep.  687,  the  note 
contained  a  stipulation  for  the  payment  of 
attorneys'  fees  should  suit  be  instituted 
thereon,  and  it  was  said  :  **  We  see  no  reason, 
on  principle  or  authority,  or  on  grounds  of 
public  policy,  for  holding  that  such  a  stipu- 
lation destroys  the  commercial  character 
of  paper  otherwise  having  that  character. 
.  .  .  So  here  the  defendant  had  the  right 
to  pay  the  face  of  the  note  when  due,  and 
avoid  the  attorneys*  fees.  As  lon^  as  the 
note  retained  the  peculiar  characteristics  of 
commercial  paper,  viz.,  up  to  the  time  of 
its  maturity  and  dishonor,  the  amount  to  be 
paid  on  the  one  hand,  and  recovered  on  the 
other,  was  fixed  and  definite. "  Smock  v.  Rip- 
ley, 62  Ind.  81.  In  Oaar  v.  LouisHlle  Bkg. 
Co.,  11  Bush,  180,  there  was  indorsed  upon 
the  back  of  an  accepted  bill  of  exchange  an 
agreement  by  the  drawers,  Indorsers,  and 
acceptors  thereof  **'  to  pay  a  reasonable  attor- 
ney's fee  to  any  holder  thereof  if  the  same 
shall  thereafter  be  sued  upon,  and  also  pay 
interest  at  the  rate  of  ten  per  cent  per  an- 
num after  maturitv  until  paid  f  and  it  was 
claimed  that  the  fwritten  agreement  so  in- 
dorsed upon  the  bill  destroyed  its  negotia- 
bility on  the  ground  that  the  amount  of  the 
attorneys'  fee  was  not  ascertained,  and  hence 
that  the  bill  was  for  an  uncertain  amount ; 
but  the  court  held  otherwise,  and  said  :  **  The 
amount  to  be  paid  at  maturity  was  fixed  and 
certain,  and  it  was  only  in  the  event  that 
the  bill  was  not  paid  when  due  that  any  un- 
certainty arose.  The  reason  for  the  rule 
that  the  amount  to  be  paid  must  be  fixed  and 
certain  is  that  the  paper  is  to  become  a  sub- 
^itute  for  money,  and  this  it  cannot  be,  un- 
s  it  can  be  ascertained  from  it  exactly  how 
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much  money  it  represents.  As  long,  there- 
fore, as  it  remains  a  substitute  for  money, 
the  amount  which  it  entitles  the  holder  to 
demand  must  be  fixed  and  certain ;  but  when 
it  is  past  due  it  ceases  to  have  that  peculiar 
quality  denominated  'negotiability,'  or  to 
perform  the  office  of  money ;  and  hence  any- 
thing which  only  renders  its  amount  uncer- 
tain after  it  has  ceased  to  be  a  substitute  for 
money,  but  which  in  no  wise  affected  it  until 
after  it  had  performed  its  office,  cannot  pre- 
vent it  becoming  negotiable  paper. "  In  Sea- 
ton  V.  Sc4mU,  18  Kan.  488,  26  Am.  Rep.  779, 
a  note  for  the  payment  of  a  certain  sum, 
^^  with  interest  at  twelve  per  cent  per  annum 
after  due  until  paid,  also  costs  of  collecting 
including  reasonable  attorneys'  fees  if  suit 
be  instituted  on  this  note, "  was  held  to  be 
negotiable ;  and  Mr.  Justice  Brewer,  deliver- 
ing the  opinion  of  the  court,  quoted  with 
approval  the  above  extract  from  the  Ken- 
tucky case,  and  said :  **  The  amount  due  at 
the  maturity  of  the  paper  is  certain ;  and  the 
only  uncertainty  is  in  the  amount  which 
shall  be  collectible  in  case  the  maker  de- 
faults, at  the  maturity  of  the  paper,  in  his 
promise  to  pay,  and  the  holder  is  driven  to 
the  necessity  of  instituting  a  suit  for  collec- 
tion, and  then  only  as  to  the  expenses  of  such 
collection. "  In  Sperry  v.  Rorr,  82  Iowa,  184, 
each  of  the  notes  sued  upon  was  for  a  certain 
sum,  and  contained  the  following  words: 
''With  ten  per  cent  interest  until  paid;  if 
not  paid  when  due,  and  suit  is '  brought 
thereon,  I  hereby  agree  to  pay  collection  and 
attorneys'  fees  therefor  ^  and  the  court  held 
them  to  be  negotiable,  sayine  the  attorneys' 
fees  are  not  part  of  the  sums  due  on  the  notes, 
but  are  an  amount  for  which  the  maker  may 
become  liable  when  a  legal  remedy  is  en- 
forced against  him.  Shugart  v.  Pattee,  8T 
Iowa,  422;  F<yrt  Dodge  first  Nat.  Bank  v. 
Breese,  39  Iowa,  640 ;  Howenstein  v.  Barnes, 
6  Dill.  482 ;  Schiesinger  v.  Arline,  31  Fed. 
Rep.  648 ;  Wilson  Sewing  Mach.  Co.  v.  Moreno,. 
6  Sawy.  85,  7  Fed.  Rep.  806. 

Inasmuch  as  the  note  is  negotiable,  and 
passes  by  indorsement  to  the  assignee,  the 
agreement  as  tiie  attorneys*  fee  also  passes 
to  such  assignee  as  a  part  of  the  note.  The 
stipulation  or  promise  to  pay  the  attorneys' 
fee  is  not  made  with  the  payee  alone.  The 
note  is  payable  to  the  payee  or  order.  The 
promise  is  as  much  to  the  holder  as  to  the 
original  payee.  The  fee  is  to  be  paid  if  the 
note  is  not  paid  when  due,  whether  it  is  then 
owned  by  the  payee  or  by  any  other  holder. 
Moreover,  the  attorneys*  fee  is  an  incident 
to  tiie  main  debt  and  passes  with  it.  Bank 
of  British  North  America  v.  J^lis,  2  Fed.  Rep. 
44 ;  2  Dan.  Neg.  Inst.  §  62<i ;  Adame  v.  Ad- 
dington,  16  Fed.  Rep.  89.  The -promise  to 
pay  it,  thereby  lessening  the  cost  of  collec- 
tion in  case  oi  suit,  srives  the  note  currency 
as  well  as  security,  and  is  rcorarded  as  a 
provision  for  the  indorsee  or  holder  as  well 
as  for  the  payee.  Bardc  of  British  North 
America  v.  EUts,  6  Sawy.  96,  2  Fed.  Rep.  44. 
Daniel,  in  his  work  on  Negotiable  Instru- 
ments, (vol  2,  S  62a,)  says:  "When  the 
added  stipulation  is  deemed  valid,  and  the 
bill  or  note  negotiable,  such  stipulation  be- 
comes a  part  oi  the  acceptor's  or  indorser's 
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contract,  and  need  not  be  sned  for  by  the  at- 
torney, but  it  is  recoverable  by  the  holder 
of  the  instrament. "  See  cases  cited  in  note 
S. 

A  further  question  arises  as  to  the  mode  of 
enforcing  the  collection  of  the  fee.  It  is 
said  that  it  cannot  be  recovered  in  a  separate 
suit  if  it  is  not  embraced  in  the  recovery  on 
the  note.  Such  seems  to  be  the  doctrine  in 
Indiana.  Smiley  v.  Meir,  47  Ind.  559.  In  a 
case  in  Iowa,  also  where  the  note  sued  on 
contained  a  stipulation  **  to  pay,  in  addition 
to  the  amount  thereof,  fifteen  dollars  attor- 
neys' fees  if  the  note  is  collected  by  suit,** 
it  was  held  not  to  be  the  intention  of  the 
parties  that  the  fee  should  become  due  only 
after  the  note  was  collected  by  suit,  but  to 
be  their  intention  that  the  fee  should  be  re- 
coverable with  the  amount  of  the  note. 
8huga/rt  v.  Pattee,  87  Iowa,  422.  In  this  state 
it  has  been  held  that  the  fee  is  not  due  when 
the  suit  is  brought  on  the  note,  and  therefore 
cannot  be  included  in  the  assessment  of  dam- 
ages. N%cker9on  v.  Babcoek,  29  111.  497; 
EiuUr  V.  Boyd,  79  111.  825.  In  the  two  cases, 
however,  in  which  this  court  so  held,  there 
was  no  express  agreement  in  the  note  that  the 
fee  might  be  recovered  in  a  separate  suit. 
Nickerson  v.  Babeock,  and  Easter  v.  Boyd 
mipra.  In  the  case  at  bar,  the  promise  is 
"to  pay  ten  per  cent  on  the  amount  due 
hereon  in  addition  as  an  attorneys'  fee,  and 
to  be  recovered  as  a  part  of  this  note  or  by 
separate  suit. "  Whether  or  not  a  stipulation 
to  pay  the  fee  to  be  recovered  as  a  part  of 
the  note,  in  case  suit  is  brought  on  it  for  its 
nonpayment  when  due,  is  so  far  a  mere  in- 
cident to  the  main  debt  that  a  separate  suit 
cannot  be  brought  for  the  fee  after  the  termi- 
nation of  the  suit  on  the  note,  is  a  question 
which  is  not  presented  bv  this  record.  We 
see  no  reason  why  the  maker  of  the  note  may 


not  stipulate  that  a  separate  suit  may  be 
brought  for  the  fee,  ana  why  such  stipula- 
tion cannot  be  enforced  by  the  payee  or  the 
holder.  If  the  written  promise  to  pay  the 
fee  passes  to  the  holder  by  the  indorsement, 
the  written  agreement  as  to  the  mode  of  re- 
covery also  passes.  The  fact  that  the  en- 
gagement to  pay  a  fee  is  incidental  and 
auxiliary  to  the  main  engagement  to  pay  the 
debt  does  not  prevent  the  maker  of  the  note 
from  airreeing  to  submit  to  a  separate  suit 
for  the  recovery  of  the  fee.  We  are  therefore 
of  the  opinion  that  the  present  suit  is  prop- 
erlv  brought. 

It  is  further  claimed  that  the  agreement  to 
pay  the  10  per  cent  as  a  fee  is  usurious.  The  ^ 
authorities  above  referred  to  hold  to  the  con- 
trary. Stoneman  v.  Pyle  and  Wilson  Sewing 
Mach  Co,  V.  Moreno,  supra.  See  also  2  Par- 
sons, Notes  &  Bills,  pp.  413,  414;  Clawson 
V.  Munson,  55  111.  894;  Barton  v.  Farmers 
d  M.  JSat.  Bank,  122  111.  852.  There  is  here 
no  violation  of  the  Usury  Law,  because  the 
agreement  **  provides  for  new  or  additional 
compensation  or  interest  for  the  use  of  the 
money  because  of  the  failure  to  pay  at  ma- 
turity. It  is  not  in  the  nature  of  a  contract 
for  additional  interest,  but  a  provision 
merely  against  loss  or  damage  to  the  payee 
(or  holder)  specifically  point^  out. "  Barton 
V.  Farmers  d  M.  Nat,  Bank,  supra.  There 
is  nothing  to  show  that  10  per  cent  on  the 
amount  due  is  an  unreasonable  fee.  The  de- 
fendant stood  by  his  demurrer  to  the  declara- 
tion, which  described  the  notes,  and  the  pro- 
vision therein  for  a  fee  of  10  per  cent.  The 
declaration  must  therefore  be  regarded  as 
alleging,  in  substance,  that  a  reasonable  at- 
torney's fee  was  10  per  cent  on  the  amount 
due  on  the  notes.     Smiley  v.  Mair,  s^ipra. 

The  judgment  of  the  Appellate  Cmirt  is  af- 
firmed. 


INDIANA  SUPREME  COURT. 


Mary  VAN  WALTERS  et  al.,  Appts., 

BOARD  OP  CHILDREN8'  GUARDIANS 
OF  MARION  COUNTY. 


(. 


Ind.. 


.) 


1.  The  supreme  ri^ht  of  the  state  to  the 
gnardtansMp  of  children  ^ntrols  the 
natural  rl^^ht  of  parents  when  the  wel- 
fare of  society  or  of  the  ohlldren  themselves  con- 
fllots  with  such  parental  rights. 

2«  A  Jndfpnent  cannot  be  set  aside  on  a 

petition  which  merely  alleges  facts  in  contradic- 
tion of  the  judgment. 

8.  A  petitioner  who  has  no  cause  of  ac- 
tion has  no  rifl^ht  to  compel  answers  to  in- 
terrogatories. 

(November  16, 1808.) 

APPEAL  by  petitioners  from  a  jadgment  of 
the  Circuit  Court  for  Marion  County  in 

NOTB— For  state  guardianship  of  children,  see,  in 
connection  with  the  above  case,  note  to  Wbalen  v. 
Olmstead  (Ck)nn.}  15  L.  R.  A.  508. 

is  L.  R.  A. 


favor  of  defendants  in  a  proceeding  brought 
to  set  aside  a  decree  committing  plaintiff's 
children  to  the  custody  of  defendant.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jacob  B.  Julian  and  J.  F.  Jul- 
ian for  appellants. 

Mr,  C.  id*  Hare  for  appellee. 

£lliott»  J.,  delivered  the  opinion  of  the 
court: 

The  petitioners  in  the  court  below,  Georgia 
Wilkins  and  John  D.  Wilkins  are  here  the  ap- 
pellants. The  material  allegations  of  their 
complaint  are  these:  That  the  appellant.  Qeor 
gia  Wilkins,  is  the  mother  of  Mary  Van  Walters, 
William  F.  Van  Walters  and  Clara  Van  Wal- 
ters; that  she  married  her  co-appellant  on  the 
17th  day  of  August,  1801;  that  the  eldest  of 
the  three  children  was  bom  on  the  81st  day  of 
August,  1879,  and  the  youngest  on  the  12th 
day  of  Pebruarv,  1887;  that  on  the  11th  day 
of  July,  1891,  the  children  by  a  decree  of  court 
were  committed  to  the  custody  of  the  appellee; 
that  neither  of  the  children  was  "at  any  time 
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abandoned,  neglected  or  cruelly  treated,  nor 
were  they  of  vicioos  habits  nor  were  their  sur- 
Toundinffs  of  such  a  character  as  to  lead  to  their 
demoralization;"  that  the  petitioner,  Georgia 
Wilkins,  was  so  distracted  in  mind,  so  crazed 
with  grief  over  her  children  being  taken  from 
her,  that  she  was  at  the  time  incapable  of  com- 
prehending or  doing  anything;  "  that  the  pe- 
titioners are  able  and  willing  to  take  care  of 
the  children  and  to  make  reasonable  provision 
for  their  physical  comfort  and  welfare,  and 
that  they  are  able  and  willing  to  see  that  the 
children  ''go  to  school  and  receive  a  good  edu- 
cation . "  The  petition  prays  that  the  decree  be 
set  aside  or  that  it  be  so  modified  as  to  give 
them  custody  of  the  children  for  a  time  speci- 
fied to  enable  them  to  convince  the  court  that 
they  are  competent  to  take  care  of  the  children. 
It  has  been  for  many  centuries  theoretically 
true  that  the  state,  through  its  appropriate  or- 
gans, is  the  ffuardian  of  the  children  within  its 
borders.  The  Constitution  of  a  state  is  always 
presumed  to  be  framed  by  organized  society 

fovemed  by  settled  principles.  State  v.  Noble, 
18Ind.  850-861,4  L.  R.  A.  101;  Johnston  v. 
State,  128  Ind.  16-18,  12  L.  R.  A.  285,  and|au- 
thorities  cited. 

It  is  therefore  proper  to  assume  that  our 
Constitution  and  our  laws  enacted  under  it 
sanction  and -confirm  the  great  principle  of  the 
sovereign's  guardianship  of  the  children  within 
the  dominions  of  the  sovereign.  But  while  it 
is  true  that  this  great  principle  is  thus  sanc- 
tioned and  confirmed,  it  is  still  true  that  the 
equally  great  principle  that  natural  right  vests 
in  parents  tbe  custody  and  control  of  their 
children  is  confirmed  and  en  forced.  This  high 
and  strong  natural  right  yields  only  when 
the  welfare  of  society  or  of  the  children 
themselves  comes  into  conflict  with  it;  but 
where  there  is  such  conflict  the  supreme  ri^ht 
of  guardianship  asserts  itself  for  the  protection 
of  societv  and  the  promotion  of  the  welfare  of 
the  warcfs  of  the  commonwealth.  It  is  un- 
necessary to  deflne  t^e  boundaries  or  prescribe 
the  limits  of  the  power  of  the  state  to  take 
children  from  the  custody  of  parents  who  will 
lead  them  into  evil  paths  or  surround  them|with 
vicious  influences,  and  place  them  in  the  cus- 
tody of  those  who  will  train  and  educate  them 
for  good  lives  and  make  them  useful  members 
of  society,  for  our  statute  is  far  within  the 
limits  of  the  great  power  of  inherent  state 
guardianship.  The  statute  which  provides  that 
children    may  be  taken  from  the  custody  of 

Sarents  whose  course  of  life  or  whose  evil  con- 
uct  undts  them  to  rear  children  so  that  they 
will  become  good  and  useful  citizens  was  en- 
acted pursuant  to  the  great  constitutional  pro- 
vision of  which  we  have  spoken,  and  is  not  to 
be  broken  down  by  the  declaration  of  a  doc- 
trine that  will  make  the  duty  of  those  who  are 
selected  to  take  charge  of  the  children  so  vex- 
atious and  difficult  that  good  men  and  women 
will  be  deterred  from  accepting  the  office 
which,  at  best,  is  an  unpleasant  one.  The 
statute  violates  no  constitutional  principle,  in- 
asmuch as  it  guards  the' interests  and  rights  of 
parents  by  requiring  that  their  children  shall 
not  be  taken  from  them  without  a  hearing, 
upon  due  notice,  in  the  courts  of  the  state.  As 
a  check  to  an  abuse  of  power  and  the  exercise 
of  arbitrary  authority  by  the  courts  of  original  I 

^  L.  R.  A. 


jurisdiction,  it  provides  for  the  right  of  appeal 
to  the  highest  court  of  the  state.  Here,  then, 
we  have  a  case  where  the  proceedings  are 
founded  upon  a  statute  enacted  for  the  pur- 
pose of  promoting  the  highest  interests  of  so- 
ciety and  in  which  ample  provision  is  made 
for  a  hearing  before  a  court  of  justice  upon 
due  process  of  law.  There  is  neither  denial 
nor  abridgement  of  constitutional  rights,  and 
hence  no  reason  why  a  proceeding  conducted 
in  accordance  with  the  provisions  of  the  stat^ 
ute  should  be  excepted  from  the  operation  of 
the  general  rules  of  law.  What  those  rules 
award  to  the  appellants  they  are  entitled  to  de- 
mand, but  they  are  entitled  to  nothing  more. 

The  fundamental  rule  is  that  public  officers 
are  presumed  to*  do  their  dut^.  This  rule  in- 
tensifies in  force  when  applied  to  judges,  for 
they  hear  with  deliberation,  act  with  impartial- 
ity, and  decide  upon  the  law  and  the  evidence. 
In  the  law  they  are  learned,  and  the  evidence 
upon  which  they  act  they  derive,  under  wise 
rules,  from  trustworthy  sources.  If  this  were 
a  direct  attack  in  the  strongest  form  it  would  be 
our  plain  duty  to  presume  that  the  trial  court 
acted  upon  sufficient  evidence,  proceeded  reg- 
ularly and  gave  a  just  judgment  Bee  author- 
ities cited,  Elliott's  Appellate  Procedure. 
§§  709,  710.  712. 

Under  the  attack  here  made  we  are  impera- 
tively required  to  conclusively  presume  that 
there  was  evidence  fully  supporting  the  judg- 
ment of  the  court  of  original  jurisdiction. 

Another  relevant  rule,  and  an  old  one,  is  ex- 
pressed in  the  maxim,  *'A  man  shall  not  be 
twice  vexed  for  one  and  the  same  cause."  We 
should  violate  this  rule  without  justification  or 
excuse  if  we  sustain  the  assault  of  the  appel- 
lants upon  the  judgment  from  which  this  ap- 
peal is  prosecuted.  That  judgment  has  all  the 
attributes  of  a  valid  Judgment,  for  there  was  a 
hearing  in  a  court  of  justice,  and  the  hearing 
was  upon  due  notice.  The  only  allegations 
that  assail  the  judgment  are  those  which  con- 
tradict it,  and  contradiction  cannot  be  suffered 
since  judgments  import  absolute  verity.  If  we 
should  hold  that  a  defeated  suitor  may  deny 
what  a  solenm  judgment  affirms,  we  should  nec- 
essarily adjudge  .that  issues  maybe  tried  again 
and  again  despite  a  judgment  rendered  in  due 
course  of  law  by  a  court  possessing  plenary  ju- 
risdiction. That  we  cannot  do.  Inasmuch  as 
to  do  it  would  be  to  defy  authority  and  disre- 
gard principle. 

The  vague  and  indefinite  allegation  concern- 
ing the  mental  condition  of  the  petitioner, 
Georgia  WilkiDS,is  not  sufficient  to  overthrow  a 
solemn  judgment.  One  who  seeks  to  impeach 
a  judgment  upon  the  ground  of  mental  inca- 
pacity must  directly  state  material  facts,  for 
mere  rhetoric  cannot  supply  their  place.  Here 
there  are  general  statements  showing,  if  they 
show  anything  at  all  of  a  substantial  nature, 
mere  temporary  mental  trouble,  and  that  is  not 
enough  to  overbear  a  judgment  pronounced 
after  a  lawful  hearing.  For  anything  that  ap- 
pears, the  mental  condition  may  have  lasted 
but  a  brief  time  and  not  even  approached  in- 
sanity. 

Where  a  petitioner  has  no  cause  of  action  he 
has  no  right  to  compel  answers  to  interroga- 
tories. 

Judgment  afflnned.         k,,  .^       ^ 


18p2. 
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ALABAMA  GREAT  SOUTHERN  R. 
CO.,  Appt, 

V. 

William  D.  CARROLL. 
( Ala. } 


1.  ItwiUbe]>resiunedthattliec€immon 
Ib,w  of  aaotber  vtete  is  the  same  as  that 
where  the  court  is  sitting  in  the  alneaoe  of  evi- 
dence to  tbe  contrary. 

8.  Thelawofasiatoiawhieharmllroad 
brakemaa  U  Inhired  bgr  neflrliipene^  of 
a  co-employe  determinee  us  ri^htto 
reeovery  although  such  law  is  contrary  to  that 
of  another  state  in  which  the  negligence  trans- 
pired and  which  is  also  the  domicil  of  the  parties 
and  the  pJaoe  of  the  contract  of  employment. 

(November  22, 1888.) 

APPEAL  by  defendant  from  a  judgoient  of 
the  City  Court  of  Birmingham  in  favor  of 
plain tijff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff 
\vhile  in  the  employ  of  defendant  through  an 
alleged  defect  in  certain  machinery.    Be^sed. 

The  facts  are  stated  in  the  opinion. 

Jiessrs.  J.  W.  Fewell  and  A.  O.  Smith, 
for  appellant: 

Plaintiff  contracted  to  work  for  the  railroad 
in  the  state  of  Mississippi  as  well  as  in  the  state 
of  Alabama;  so  that  while  he  was  at  work  in 
tbe  state  of  Alabama  the  laws  of  that  state 
would  fix  and  determine  his  rights  and  rem- 
edies, so  far  as  any  negligence  of  tbe  employer, 
or  his  fellow  servants,  was  concerned,  and 
when  he  was  at  work  in  the  state  of  Mississippi 
bis  rights  and  remedies  in  regard  to  the  same 
would  be  determined  by  the  laws  of  Missis- 
«il^. 

Where  the  cause  of  action  arises  in  other 
states,  if  plaintiff  sees  proper  to  sue  in  the 
•courts  of  Alabama,  those  courts  must  apply  the 
law  of  the  state  in  which  the  cause  of  action 
arose. 

CMeapo,  8t.  L.  &  N.  0.  R,  Co.  v.  Doyle,  60 
Miss.  977;  Atchison,  T.  <fc  ^s\  F.  E.  Co.  v. 
Moore,  29  Kan.  682,  11  Am.  &En^.  R.  R.  Cas. 
248;  LeForest  v.  Tolman,  117  Mass.  109,  19 
Am.  Rep.  400;  McMasier  v.  Illinois  Gent.  R, 
Co.  65  Miss.  264;  Davis  v.  New  Ytyrk  dt  H.  E. 
R.  Co.  148  Mass.  301,  58  Am.  Rep.  188;  Lime- 
killer  v.  Hannibal  d  St.  J.  R.  Co.  88  Kan.  83, 
52  Am.  Rep.  528;  Debevoise  v.  New  York,  L.  K. 
dt  W.  R.  Co.  98  N.  Y.  377,  50  Am.  Rep.  688; 
Hffde  V.  Wabash,  St.  L.  dt  P.  R  Co.  61  Iowa, 
441,  47  Am.  Rep.  820;  WiUis  v.  Missouri  Pae. 
R.  Co.  61  Tex.  482,  48  Am.  Rep.  301;  Buckles 
v.  Ellers,  72  Ind.  220,  87  Am.  Rep.  156;  Wood- 
ard  V.  Michigan,  8.  &  N.  I.  R.  Co.  10  Ohio  St. 
121;  East  Tennessee,  V.  dt  0.  R.  Co.  v.  Lewis, 
89  Tcno.  285;  Whitford  v.  Panama  R.  Co.  23 
N.  Y.  465.  itiim 

The  law  of  the  state  where  the  cause  of  ac- 
tion arose,  where  the  injury  was  inflicted,  must 
be  the  law  that  governs  the  case. 


2  Thomp.  Neg.  p.  1282;  ^ahl  v.  Memphis  it 
C.  R.  Co.  (Ala.)  Feb.  26,  1892.  5  Am.  &  Eng. 
Encyclop.  Law,  p.  127;  8  Am.  &  Eng. 
En  cyclop.  Law,  p.  522,  and  note. 

If  that  be  so,  then  it  became  the  duty  of  tbe 
court  to  construe  that  law  and  to  instruct  the 
jury  on  it 

Inge  v.  Murnhy,  10  Ala.  885. 

The  laws  of  Mississippi  are  practically  the 
same  that  the  law  of  Alabama  was  prior  to  the 
passage  of  the  Act  which  is  now  embodied  in 
the  Code  as  §  2590,  and  as  was  determined  by 
our  court. 

Smoot  V.  Mobile  dk  M.  R.  Co.  67  Ala.  18:  Bull 
V.  Mobile  dk  M.  R.  Co.  67  Ala.  206;  MobiU  <£  0. 
R.  Co.  V.  Thomas,  42  Ala.  672;  Louisville  dt  N. 
R  Co,  V.  Allen,  78  Ala.  494. 

Under  the  law  of  Mississippi,  as  under  the 
common  law,  a  servant  cannot  recover  of  the 
master  for  an  injury  caused  by  the  negligence 
of  a  fellow  servant. 

Mc Master  v.  Illinois  Cent.  R.  Go.  65  Miss. 
264. 

Those  who  are  co- working  in  the  same  com- 
mon enterprise,  under  the  same  master  and  are 
compensated  by  him.  are  fellow  servants. 
Differences  in  wages  and  work  do  not  affect  the 
question  if  the  general  business  is  the  same. 

Nets  Orleans,  J,  dt  O.  N.  R  Co.  v.  Hughes, 
49  Miss.  258;  McMaster  v.  lUinois  Cent.  R.  Co. 
supra;  Lagrone  v.  Mobile  dt  0.  R.  Co.  67  Miss. 
592;  IjfuisviUe,  N.  O.  dt  T.  R.  Co.  v.  Petty,  67 
Miss.  255;  Chicago,  8t.  L.  dt  N.  .0.  R.  Co.  v. 
Doyle,  svpra;  ffowdv.  Mississippi  C.  R.  Co.  50 
Miss.  178;  Vieksburg  dt  M.  R.  Go.  v.  Wilkitts,  47 
Miss.  404;  Smith  v.  Potter,  46  Mich.  258.  41 
Am.  Rep.  161,  2  Am.  &  Eng.  R.  R.  Cas.  140; 
Mackin  v.  Boston  dt  A.  R.  Go.  135  Mass.  201, 
15  Am.  &  Eng.  R.  R.  Cas.  196. 

Messrs.  Brooks  A  Brooks*  for  appellee: 

Wherever,  by  either  the  common  or  the 
statute  law  of  a  state,  a  right  of  action  has 
become  fixed  and  a  legal  liability  incurred,  that 
liability  may  be  enforced  and  the  right  of  action 
pursued  in  any  court  which  has  jurisdiction  of 
sucb  matters  and  can  obtain  jurisdiction  of  the 
parties. 

Denntck  v.  New  Jersey  Cent.  R.  Co.  103  U. 
8.  18.  26  L.  ed.  441 . 

Under  the  Alabama  decisions  this  action  was 
properly  brought  in  that  state. 

Central  R.  dt  Bkg.  Co.  v.  Carr,  76  Ala.  891, 
52  Am.  Rep.  889;  Alabama  0.  S.  R.  Co.  v. 
Thomas,  89  Ala.  294. 

Tbe  validity,  meaning,  and  effect  of  con- 
tracts must  be  ascertained  and  determined  by 
the  law  of  tbe  place  where  made,  unless  made 
with  reference  to  the  law  of  some  other  place. 
The  lex  loci  contractus,  unless  otherwise  agreed, 
must  govern  in  interpreting  the  contract,  and 
ascertaining  the  rights  and  obligations  of  the 
parties.  Such  laws  enter  into  and  form  a  part 
of  the  contract,  and  in  suing  to  recover  dam- 
ages for  a  breach  of  contract,  or  a  breach  of 
duty  arising  from  it.  whether  such  breach  oc- 
curred in  the  place  where  the  contract  was 


NOTS.^The  rule  as  to  a  ri^rht  of  action  for  in- 
juries sustained  in  another  state  is  applied  in  the 
above  case  to  an  unusual  state  of  facts  which  offer 
a  gt)od  test  of  the  rule. 

18  L.  R.  A« 


For  right  of  action  for  death  accruing  under 
statute  of  another  state,  see  Nelson  v.  Chesapeake 
&  O.  B.  Co.  16  L.  R.  A  6S8,  and  note^  88  Va.  97L 
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made  or  elsewhere,  the  objection  that  the  law 
has  no  extraterritorial  force  is  idle. 

Hanriek  t.  Andrew9^  9  Port.  (Ala.)  9;  8  Am. 
&  Eng.  Encyclop.  Law,  545,  546;  Hough  v. 
Texa%  dfRRCo.  100  U.  8.  218,  26  L.  ed.  612; 
NoHhern  Pac.  R.  Go.  v.  Herbert,  116  D.  8.  647, 
29  L.  ed.  758;  McDougald  v.  Rutherford,  80 
Ala.  253:  Walker  v.  Forbes,  31  Ala.  9;  Brough- 
Urn  V.  Bradley,  86  Ala.  689;  CubbedgeY.  Napier, 
62  Ala.  518. 

A  contract  valid  in  the  state  where  it  is  made 
18  valid  and  binding  everywhere,  and  will  be 
enforced  in  another  state  unless  clearly  con- 
trary to  good  morals  or  repugnant  to  ^e  policy 
or  positive  institutions  of  the  latter  state. 

8  Am.  &  Eng.  Encyclop.  Law,  552,  553,  and 
notes. 

Even  when  the  contract  is  made  in  one  state, 
to  be  partly  performed  in  tbat  state  and  partly 
performed  in  other  states,  the  rule  is  that  the 
construction  of  the  contract  is  to  be  governed 
by  the  law  of  the  place  where  it  is  imuie. 

Morgan  v.  New  Orleans,  M,  d  T.  R,  Co.  2 
Woods,  C.  C.  249;  Williams  v.  Carr,  80  N.  O: , 
294. 

The  Emplovers'  Act  was  intended  to  define- 
and  regulate  tne  contract  rights  and  obligations 
of  persons  between  whom  the  relation  of  em- 
ployer and  employ^  exists.  It  provides  that,  in 
the  cases  and  under  the  circumstances  therein 
mentioned,  the  master  shall  be  liable  to  the 
servant  for  personal  injuries  by  him  sustained, 
and  that  the  servant  may  recover  compensation 
for  such  injuries  by  suit  at  law.  There  can  be 
no  recovery  by  the  injured  partv  under  this 
statute  unless  a  contract  exists.  If  there  be  no 
contract,  express  or  implied,  there  can  be  no 
recovery. 

Georgia  Pac.  R.  Co,  v.  Propst,  83  Ala.  518, 
85  Ala.  208. 

As  soon  as  the  contract  is  made  the  rights 
and  obligations  of  the  parties  under  the  Em- 
plovers'  Act  become  vested  and  fixed. 

The  law  is  neither  more  nor  less  than  the 
contract  of  the  parties  and  must  be  upheld  as 
their  contract. 

Moore  v.  Davidson,  18  Ala.  209. 


While  the  contract  requires  Carroll  to  per-  Ihat  the  link  which  broke  was  a  defective 


form  services  as  brakeman  on  the  entire  road 
from  Birmingham  to  Meridian,  and  the  road 
lies  partly  in  Alabama  and  partly  in  Missis- 
sippi yet  it  is  a  continuous  line  of  road,  and  the 
contract  is  entire  and  indivisible,  and  must  be 
governed  by  the  laws  of  the  place  wherein  it 
was  made. 

McDaniel  v.  K^hicago  &  K  W.  R.  Co.  24 
Iowa,  412;  1  Rorer.  Railroads,  284,  235;  Dpke 
V.  Erie  R.  Co,  45  N.  Y.  118,  6  Am.  Rep.  43; 
Curtis  V.  LeaviU,  15  N.  Y.  227;  Eh)ereU  v.  Ven- 
dryes,  19  N,  Y.  486. 

The  separation  of  the  train  and  the  personal 
injury  occurred  on  that  part  of  the  road  which 
is  in  Mississippi,  but  in  fact  the  breach  was 
committed  in  Alabama. 

The  injuries  to  the  plaintiff  was  the  result  or 
sequence  rather  than  a  constituent  element  of 
the  breach  of  duty. 

Green  v.  8taU,  68  Ala.  539. 

The  statute  relative  to  the  supplying  of  safe 
machinery,  etc.,  and  maintenance  in  safe  con- 
dition is  nothing  but  an  affirmance  of  the 
Aninmon  law. 

"ttm  V.  LouisoiUe  dh  N.  R,  Co,  85  Ala.  273; 
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Eureka  Co,  v.  Bass,  81  Ala.  214,  60  Am.  Rep. 
152;  LouisvilU  dt  N.  R,  Co,  v.  AUen,  78  Ala. 
501;  Georgia  Pac.  R,  Co.  v.  Datis,  92  Ala.  813. 
8ee  also  Louisville  d  N,  R,  Co,  v.  Orr,  91  Ala. 
648;  Toledo,  P,  dk  W.  R,  Co,  v.  Oonroy,  68  111. 
660;  Northern  Pae,  R,  Go,  v.  Herbert,  116  U.  8. 
647,  29  L.  ed.  758,  and  cases  cited;  Hough  v. 
Texas  d  P,  R.  Go.  100  U.  8. 218,  25  L.  ed.  612; 
7  Am.  &  Eng.  Encyclop.  Law,  p.  824,  and  note 
2,  p.  825,  notel,  p.  830,  wi^notel;  VanDusen 
V.  Letdlier,  78  Mich.  492. 

Foreign  laws  must  be  averred  and  proved  as 
facts. 

8  Am.  &  Enff.  Encyclop.  Law,  589,  note  2; 
Ala.  Code,  §  2675;  MeDougald  v.  Rutherford, 
80  Ala.  253. 

The  law  of  a  foreign  state,  whether  declared 
by  judicial  decisions  or  otherwise,  must  be 
pleaded  and  proved. 

Cineinnalt,  H.  dB,  R,  Co,  v.  MeMuUen,  117 
Ind.  489;  St.  Louis  d  S,  F,  R,  Co.  v.  Weaver, 
85  Kan.  412.  57  Am.  Rep.  176;  Cuhbedge  v. 
Napier,  62  Ala.  518. 

MeCleIIaD»  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  W.  D.  Carroll,  is,  and  was 
at  the  time  of  entering  into  the  service  of  the 
defendant,  the  Alabama  Great  8outhem  Rail- 
road Company,  and  at  the  time  of  being  in- 
jured in  that  service,  a  citizen  of  Alabama. 
The  defendant  is  an  Alabama  corporation, 
operating  a  railroad  extending  fh>m  Chat- 
tanooga, in  the  state  of  Tennessee,  through 
Alabama  to  Meridian,  in  the  state  of  Missis- 
sippi. At  the  time  of  the  casualty  com- 
plained of  plaintiff  was  in  the  service  of  the 
aefendant  in  the  capacity  of  brakeman  on 
freight  trains  running  from  Birmingham, 
Ala.,  to  Meridian,  Miss.,  under  a  contract 
which  was  made  in  the  state  of  Alabama. 
The  injury  was  caused  by  the  breaking  of  a 
link  between  two  cars  in  a  freight  train  which 
was  proceeding  from  Birmingham  to  Merid- 
ian. '  ^he  point  at  which  the  link  broke 
and/th6'injurv  was  suffered  was  in  the  state 
of  Mississippi.  The  evidence  tended  to  show 


link,  and  that  it  was  in  a  defective  condition 
when  the  train  left  Birmingham.  It  was 
shown  that  this  link  had  come  to  the  defend- 
ant road  at  Chattanooga,  Tenn.,  with  a  car 
which  belonged  to,  and  came  to  that  point 
over,  a  road  which  was  foreign  to  the  Ala- 
bama Great  8outhern  road ;  that  at  Chattanoo- 
ga this  foreign  car  was  coupled  into  a  train 
of  the  defendant  by  means  of  this  link,  the 
destination  of  the  car  next  in  rear  of  it.  being 
Birmingham,  and  the  destination  of  the  sec- 
ond car  in  the  rear  of  it,  which  belonged  to 
defendant,  being  Meridian,  to  which  point 
the  foreign  car  was  also  bound.  At  Birming- 
ham the  car  between  this  foreign  car  and  the 
Alabama  Great  Southern  car,  which  were 
billed  to  Meridian,  was  cut  out,  and  these 
two  cars  were  coupled  together  by  means  of 
the  link  which  had  come  to  the  defendant 
with  the  foreign  o^r.  The  evidence  w^ent 
also  to  ^ow  that  the  defect  in  this  link  con- 
sisted in  or  resulted  from  its  having  been 
bent  while  cold ;  that  this  tended  to  weaken 
the  iron,  and  in  this  instance  had  cracked  the 
link  somewhat  on  the  outer  curve  of  the  bend. 
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and  tiwb  the  link  broke  at  the  point  of  this 
crackl'Tit  was  shown  to  be  the  duty  of  cer- 
tain employes  of  defendant  stationed  along 
its  line  to  inspect  the  links  attached  to  cars 
to  be  put  in  trains,  or  forming  the  couplings 
between  cars  in  trains  at  Chattanooga,  Bir- 
mingham, and  some  points  between  Birming- 
ham and  the  place  where  Uiis  link  broke,  and 
also  that  it  was  the  duty  of  the  conductor  of 
freight  trains,  and  the  other  train  men,  to 
maintain  such  inspection  as  occasion  afforded 
throughout  the  runs  or  trips  of  such  trains ; 
and  the  evidence  affords  ground  for  inference 
that  there  was  a  negligent  omission  on  the 
part  of  such  employes  to  perform  this  duty, 
or,  if  performed,  the  failure  to  discover  the 
defect  in,  and  to  remove,  this  link  was  the 
result  of  negligence. 

The  foregoing  statement  of  facts,  either 
proved  or  finding  lodgment  in  the  tendencies 
of  the  evidence,  to^euier  with  the  evidence 
of  the  law  of  Mississippi  as  to  the  master's 
liability  for  injuries  sustained  bv  an  employ^ 
in  his  service,  will  suffice  for  tne  considera- 
tion and  determination  of  the  question  which 
is  of  chief  importance  in  this  case,  namelv, 
whether  the  defendant  is  liable  at  all,  on  the 
facts  presented  by  this  record,  for  an  injury 
sustained  by  jfthi  plaintiff  in  the  state  of 
Mi S8i8sippi.r</I|Q^ affirmative  of  this  inquiry 
is  sought  to  lie  rested  and  maintained  upon 
two  distinct  propositions.  In  the  first  place, 
it  is  insisted  that  the  negligence  which  one 
aspect  of  the  evidence  tends  to  establish  is 
that  of  the  defendant  in  respect  of  a  duty 
which  the  law  imposes  upon  the  master,  and 
which,  whether  performed,  or  undertaken  to 
be  performed,  in  the  particular  instance  by 
the  hand  of  the  master,  or  by  the  hand  of  one 
to  whom  he  had  delegated  its  performance, 
is  yet  to  be  taken  as  being  performed,  or  at- 
tempted to  be  performed,  by  the  master  him- 
self, in  such  sort  that  the  employer  is  re- 
sponsible for  its  misperformance  or  nonper- 
formance, whereby  injury  results  to  one  of 
his  employes,  under  the  doctrine  of  the  com- 
mon law,  and  wholly  irrespective  of  statu- 
tory provisions.  These  doctrines  are  pre- 
sumed, and  also  shown,  by  the  evidence  in 
this  case,  to  obtain  in  the  state  of  Missis- 
sippi :  and  the  defendant  being  an  Alabama 
corporation,  it  cannot  be  questioned  that  an 
action  may  be  maintained  in  this  state  to 
recover  damages  for  an  injury  sustained  in 
Mississippi  by  one  of  its  servants,  if  the 
facts  present  a  good  cause  of  action  under 
the  law  of  that  state.  It  is  manifest,  be- 
yond adverse  inference,  on  the  evidence, 
conceding  the  link,  the  breaking  of  which 
caused  the  accident,  to  have  been  in  a  de- 
fective condition  when  it  came  to  defendant's 
road  at  Chattanooga,  attached  to,  and  in- 
tended to  be  used  in,  the  further  transporta- 
tion pf  the  foreign  car,  that  it  was  so  used 
from  that  point  to  the  place  of  the  accident, 
that  this  defective  condition  of  the  link  was 
patent  to  such  observation  as  should  have 
been  bestowed  upon  it,  and  that  the  defect 
in  it  was  the  proximate  cause  of  the  injury 
to  the  plaintiff, — it  is,  we  say,  clear  upon 
every  aspect  of  the  testimony,  conceding  air 
this  to  be  true,  that  the  use  of  that  linK  in 
coupling  the  foreign  car  to  the  defendant's 
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train,  and  also  in  its  use  throughout  the 
voyaffe  from  Chattanooga  into  M&issippi, 
was  due  to  the  negligence  of  employes  of  tiie 
defendant,  who  were  chareed  by  it  with  the 
duty  of  inspecting  the  linK  before  and  at  the 
time  of  incorporating  the  foreign  car  into 
this  train,  and  at  the  several  points  in  Ala- 
bama where  inspectors  were  stationed,  as 
shown  by  the  evidence,  and  also  of  the  train 
men  charged  with  the  duty  of  inspection  as 
the  train  was  en  route,  Tnere  is  no  pretense 
that  the  defendant  had  not  been  sufficiently 
careful  in  the  selection  of  these  inspectors^ 
or  that  they  were  incompetent.  It  is  not 
pretended  that  they  were  insufficient  in  num- 
ber, or  stationed  at  points  too  widely  sep- 
arated along  the  line.  There  is  no  such  idea 
advanced  as  that  the  defendant  was  negli- 
gent in  the  purchasing  of  links  of  adequate 
strength,  and  supplying  them  to  these  in- 
spectors and  to  trains  generally,  or  tiiat  there 
was  any  necessity  for  the  continued  use  of 
this  link  upon  a  discovery  of  its  defective 
condition ;  out,  to  the  contrary,  it  is  affirm- 
atively shown  that  the  defendant  purchased 
and  supplied  its  trains  and  employ  to  with 
all  necessary  links  of  good  quality  and  per- 
fect condition  to  be  used  m  its  trains,  to 
supply  the  places  of  links  which  became  de- 
fective from  use,  and  to  substitute  for  de- 
fectiye  links  coming  to  this  road  with  foreign 
c%rs,./..The  only  negligence,  in  other  woras 
and  in  short,  which  finds  support,  by  direc- 
tion or  inference,  in  any  tendency  of  the  evi- 
dence, is  that  of  persons  whose  duty  it  was 
to  inspect  the -links  of  the  train,  and  remove 
such  as  were  defective,  and  replace  them 
with  others  which  were  not  defective.  This 
was  the  negligence,  not  of  the  master,  the 
defendant,  but  of  fellow  servants  of  the 
plaintiff,  for  which  at  common  law  the  de- 
fendant is  not  liable.  Thus  it  is  said  in 
McKinney  on  Fellow  Servants,  §  127:  "It 
is  a  very  common  thing  for  train  hands  to 
receive  injury  through  the  negligence  of 
persons  employed  by  the  company  to  inspect 
their  cars  to  discover  defects  and  repair  them. 
The  weight  of  authority,  perhaps,  is  to  the 
effect  that  the  negligence  of  .such  employ^ 
in  the  performance  of  such  duties  cannot  be 
attributed  to  the  company,  anid^it  is  conse- 
quently not  liable  for  it,"-^ftip^,  among 
other  cases.  Smith  v.  Pott^ J w  alich.  258, 
46  Am.  Rep.  456 ;  Mackin  v.  Boston  db  A.  R. 
Co.  185  Mass.  201 ;  Columbus  <fc  X.  R.  Co,  v. 
Webb,  12  Ohio  St.  475 ;  St.  Louie,  I.  M.  d  S. 
R.  Co.  V.  Rice,  51  Ark.  467 ;  Kidwell  v.  Uous- 
ton  dh  G.  iV.  R.  Co.  8  Woods,  C.  C.  818 ;  and 
our  own  case  of  Smoot  v.  Mobile  d  M.  R.  Co. , 
67  Ala.  18 :  and  these  and  other  cases  are 
cited  to  the  same  proposition  in  7  Am.  &  Eng. 
Encyclop.  Law,  p.  864,  note.  There  are  cases 
which  hold  to  the  contrary-,  but  the  law  is, 
and  has  long  been  settled  m  this  state,  as  we 
have  stated  it ;  the  case  of  Svwot  v.  Mobile 
<t  M.  R.  Co.,  tnipra,  being  directly  in  point. 
Mobile  db  O.  R.  Co.  v.  Thonuie,  42  Ala.  672, 
720  et  eeq.;  Mobile  <fc  M,  R.  Co.  v.  Smith,  59 
Ala.  245 ;  Louiwille  db  N.  R.  Co.  v.  Allen,  78 
Ala.  494. 

This  being  the  common  law  applicable  to 
the  premises  as  understood  and  declared  in 
Alabama,  it  will  be  presumed  in  our  courts. 
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as  thus  declared,  to  be  the  common  law  of 
Mississippi,  unless  the  evidence  shows  a  dif- 
ferent rule  to  have  been  announced  by  the 
supreme  court  of  that  state  as  being  the  com- 
mon law  thereof.  The  evidence  adduced  here 
fails  to  show  any  such  thing,  but,  to  the 
contrary,  it  is  made  to  appear,  from  the  tes- 
timony of  Judge  Arnold,  and  by  the  decisions 
of  the  Supreme  Court  of  Mississippi,  which 
were  introduced  on  the  trial  below,  that  tliat 
court  is  in  full  accord  with  this  one  in  this 
respect..,,  ^A^eed,  if  anything,  those  decisions 
go  furth^:>dian  this  court  has  ever  gone  in 
applying  the  doclrine  of  fellow  servants  to 
the  exemption  of  railway  companies  from 
liability  to  one  servant  for  injuries  resulting 
from  the  negligence  of  another,  holding,  in 
one  case,  that  a  hostler,  whose  only  duty  it 
was  to  supply  an  engine  with  sufficient  sand 
before  turning  it  over  to  the  engineer  to  go 
on  the  road,  is  a  fellow  servant  of  the  en- 
gineer, for  whose  negligent  failure  to  supply 
the  sand  the  company  would  not  be  liable, 
{LauitnlU,  N,  0.  dt  T.  R.  Go.  v.  Petty,  67 
Miss.  255 ;)  in  anolher,  that  a  section  foreman 
and  a  laborer  working  under  him  were  fel- 
low servants  in  8uch  sort  that  their  common 
master  would  not  be  liable  for  the  negligence 
of  the  former  in  attempting  to  repair  a  fish 
bar,  which  he  ought  to  have  discarded,  and 

applied  for  a  new  one,   {Lagrone  v.  Mol/ile  ^^J^g.  11.  R.  Cas.  243. 
0.  R.  Go,  67  Misa.  592 ;)  and  in  yet  anothef   '  But  it  is  claimed  that  the  facts  of  this  casc 


case,  that  a  section  foreman  and  train  men  are 
fellow  servants  in  respect  of  the  negligence 
of  the  former,  unknown  to  the  company,  in 
failing  to  keep  the  track  in  repair,  and  that 
an  engineer  on  a  passing  train,  who  was  in- 
jured in  consequence,  could  not  recover 
ascainst  the  common  employer,  {Nexo  GrkuM, 
J.  d-  G.  N.  R.  Go.  V.  Hughes,  49  Miss.  258 ;) 
and  the  doctrine  of  this  case  is  said  by  Mr. 
McKinney  to  be  "substantially  the  rule  rec- 
ognized by  the  English  common -law  de- 
cisions," (McKinney,  Fellow  Servants,  p. 
83,  §  29.)  See  also  McMiister  v.  Illinois 
puU.  R,  Go.  65  Miss.  264. 

Proceeding,  therefore,  on  the  presumptions 
;  we  are  authorized  to  indulge,  and  also  on  the 
evidence  adduced  in  this  case  as  to  the  law  of 
Mississippi  in  this  connection,  and  upon  the 
testimony  most  favorable  to  the  plaintiff  as  to 
the  cause  of  his  injuries,  we  feel  entirely  safe 
in  declaring  that  plaintiff  has  shown  no  cause 
of  action  under  the  common  law  as  it  is  un- 
derstood and  applied  both  here  and  in  the 
stfitc  of  Mississippi. 

It  is,  however,  further  contended  that  the 
plaintiff,  if  his  evidence  be  believed,  has 
made  out  a  case  for  the  recovery  sought 
under  the  Employers'  Liability  Act  of  Ala- 
bama, it  being  clearly  shown  that  there  is 
no  such  or  similar  law  of  force  in  the  state 
of  Mississippi.  Considering  this  position  in 
the  abstract, — that  is,  dissociated  from  the 
facts  of  this  particular  case,  which  are  sup- 
posed to  exert  an  important  influence  upon 
it, — there  cannot  be  two  opinions  as  to  its 
being  unsound  and  untenable.  So  looked  at, 
we  do  not  understand  appellee's  counsel  even 
to  deny  either  the  proposition  or  its  applica- 
tion to  this  case, — that  there  can  be  no  re- 
covery in  one  state  for  injuries  to  the  person 
sustained  in  another,  unless  the  infliction  of 
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the  injuries  is  actionable  under  the  Ifuwpof 
the  state  in  which  they  were  received^  Cer- 
tainly this  is  the  w^ell-established^fule  of 
law,  subject,  in  some  jurisdictions,  to  the 
qualification  that  the  infliction  of  the  in- 
juries would  also  support  an  action  in  the 
state  where  the  suit  is  brought  had  they  been 
received  within  that  state.  8  Am.  &  Eng. 
Encyclop.  Law,  pp.  127,  128 ;  Ilpde  v.  Wa- 
bash, St.  L.  &  P.  R.  Go.  61  Iowa,  441,  47  Am. 
Rep.  820 ;  East  Tennessee,  V.  <ib  G.  R.  Go.  v. 
Lewis,  89  Tenn.  235;  BucJdes  v.  EUers,  72 
Ind.  220,  37  Am.  Rep.  156;  WiUis  v.  MtJ,- 
sotiri  Pac.  R.  Go.  61  Tex.  432,  48  Am.  Rep. 
301 ;   Woodard  v.  MicJiigan  S.  A  iV.  L  R.  Co, 

10  Ohio  St.  121 ;  Whitford  v.  Panama  R.  Co. 
23  N.  Y.  465 ;  Debevoise  v.  JSeto  Tark,  L.  E. 
d:  W.  R.  Go.  98  N.  Y.  377,  50  Am.  T>vc. 
683 ;  Nashville,  G.  <fe  8t.  L.  R.  Go.  v.  toster. 

11  Am.  &  Bng.  R.  R.  Cas.  180 ;  2  Rorer. 
liailroads,  p.  1149  ;  Kahl  v.  Memphis  A  G.  R. 
Go.  (Ala.)  10  So. Rep.  661;  Chicago,  St.  L. 
db  N.  0.  R.  Go.  V.  Doyle,  60  Miss.  ^77 ;  DartH 
V.  New  York  dk  N.  E.  R.  Go.  143  Mass.  301, 
58  Am.  Dec.  138;  Le  Forest  v.  Tolmnn,  117 
Mass.  109,  19  Am.  Rep.  400;  lAmekiUer  v. 
Jlannihil  &  St.  J.  R.  Co.  33  Kan.  83;  Th' 
Scotland,  105  U.  S.  24,  26  L.  ed.  1001 :  The 
Santa  Cruz,  1  C.  Rob.  50 ;  Atcliison,  T.  db  S. 
F.    R.  Go.   V.  Moore,  29  Kan.  632.  11   Am. 


take  it  out  of  the  general  rule  which  the  au 
thorities  cited  alK>vc  abundantly  support, 
and  authorize  the  courts  of  Alabama  to  sub- 
ject the  defendant  to  the  payment  of  damages 
, under  section  2590  of  the  Code,  although  tho 
|in juries  counted  on  were  sustained  in  Mis- 
•  sissippi  under  circumstances  which  involved 
no  liability  on  the  defendant  by  the  laws  of 
that  state.  This  insistence  is,  in  the  first 
instance,  based  on  that  aspect  of  the  evidence 
which  goes  to  show  that  the  negligence  which 
produced  the  casualty  transpired  in  Alabama 
and  the  theory  that,  wherever  the  conse- 
quences of  that  negligence  manifested  itself, 
a  recovery  can  be  had  in  Alabama.  We  are 
referred  to  no  authority  in  support  of  this 
proposition,  and  exhaustive  investigation  on 
our  part  has  failed  to  disclose  any.  There 
are  at^st  two  well-considered  cases  against, 
it.'dnei  of  which  involved  an  effort  to  recover 
for  personal  injuries,  sustained  in  Alabama 
under  circumstances  which  afforded  no  caus'.» 
of  action  in  Alabama,  in  the  courts  of  Ten- 
nessee, where  the  casual  negligence  occurred, 
and  where,  also,  had  the  negligence  mani- 
fested itself  in  the  result  complained  of  there, 
the  plaintiff  would  have  been  entitled  to  re- 
cover. The  accident  happened  on  a  train 
going  from  Xashville  to  Chattanooga,  in 
Tennessee,  on  a  railway  which  runs  for  a 
comparatively  short  distance  through  Ala- 
bama. The  negligence  relied  on  consisted 
in  the  failure  of  employes  of  the  defendant, 
charged  in  that  behalf,  to  discover  and  rem- 
edy a  defective  brake  before  the  train  left 
Nashville,  as  well  as  during  its  passajfe 
throuffh  Tennessee.  While  the  tjrain  was 
running  tlirough  Alabama,  a  brakeman  was 
killed  m  consequence  of  the  defect  in  this 
brake.  All  this  is  precisely  on  all  fours 
with  our  case  in  those  of  its  aspects  most 
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'  favorable  to  the  plaintiff ;  that  plaintiff,  the 
court  conceded,  would  have  had  a  good  cause 
of  action  under  the  law  of  Tennessee,  the 
place  of  the  negligence,  if  his  intestate  had 
iK'cn  injured  within  its  limits.     So  here,  the 
« plaintiff,   on   one   aspect   of  the  evidence, 
would  have  had  a  good  cause  of  action  in 
Alabama,  the  place  of  the  negligence,  bad 
lie  been  injured  in  Alabama.     But  it   was 
found  in  that  case  that  the  laws  of  Alabama 
g:ive  no  cause  of  action  for  the  negligent 
failure  to   inspect  the  appliances  used    in 
operating  a  tram,  but  held  the  brakemen  and 
the  inspectors  to  be  fellow  servants  in  respect 
thereto,  just  as  here  the  laws  of  Mississippi 
afford  no  redress  for  the  consequences  of  such 
negligence,  though  our  statutes  have  since 
the  Tennessee  decision    provided   therefor; 
and  it  was  held  on  the  authority  of  Mobile 
rf-  0.  B.   Co.    V.    Thomas.  42  Ala.    672,  that 
there  could  have  been  no  recovery  in  Ala- 
bama, and  that  of  consequence  no  cause  6f 
action  existed  in  Tennessee ;  the  court  say^ 
ing :    "There  is  no  question  but  the  laws  of 
Alabama    .     .     .     controlled  the  rights  of 
the  parties  in  this  case,  and  whether  there 
was  error  in  this  part  of  the  charge   [refer- 
ring to  an  instruction  as  to  defendant's  lia- 
bility on  the  ne^rligence  shown]  as  given,  or 
the  refusal  of  the  specific  instructions  asked 
for,  [substantially  that  the  negligence  of  a 
car  inspector  from  which  a  brakeman  suffers 
injury  is  no  ground  for  action  against  their 
common   employer,]   depends  wholly  upon 
the  laws  of  that  state. "    Nashrille,  .(J.   &,  St. 
L.   R.    Co.    V.    FosUr,  10  Lea,  35!&f    In   the 
other  case  the  precise  point  here  under  con- 
sideration was  brought  before  the  Supreme 
Court  of  Mississippi,  in  an  action  instituted 
in  that  state  sounding  in  damages  for  fatal 
injuries  inflicted  upon  plaintiff's  intestate 
in" the  state  of  Tennessee.      It  was  insisted 
that,  inasmuch  as  the  death  of  the  deceased  re- 
sulted from  the  ne^li^ent  failure  of  a  train 
dispatcher  in  Mississippi  to  give  requisite 
orders  to  the  train  men  at  a  certain  point  in 
Tennessee,  the  rights  of  the  parties  were  de- 
terminable by  the  laws  of  Mississippi,  the 
place  of  the  disastrous  negligent  omission. 
But  the  court  held  to  the  contrary,  saying : 
"The  right  of  the  appellee  is  determinable 
by  the  law  of  Tennessee,  in  which  state  the 
killing  of  her  husband  occurred.     The  view 
that  no  recovery  could  be  had  here,  except 
for  a  result  traceable  to  an  omissioy.^f  duty 
in    Mississippi,    is    unfounded..., /Physical 
force,  proceeding  from  this  state,  aiid  inflict- 
ing injury  in  another  state,  might  j^ive  rise 
to  an  action  in  either  state,  and  xice  versa; 
but  the  omission  of  duty  in  Mississippi  can- 
not transfer  a  consequence  of  it,  manifested 
physically  in  another  state,  to  Mississippi. 
Tiie  cases  of  injuries  commenced  in  one  ju- 
risdiction and  completed  in  another  illustrate 
our  view  on  this  subject.     The  true  view  is 
that  the  legal  entity  called  the  "corporation" 
is  omnipresent  on  its  railroad,  and  the  pres- 
ence oY  absence  of  negligence  with  respect  to 
an  occurrence  at  any  point  of  the  line  is  not 
to  be  resolved  by  the  place  at  which  any  offi- 
cer or  employe  was  stationed  for  duty.    The 
question  is  as  to  duty  operating  effectually 
at  the  place  where  its  alleged  failure  caused 
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harm  to  result/^  The  locality  of  the  collis- 
ion was  in  Tennessee.  It  was  there,  if  any- 
where, that  the  company  was  remiss  in  duty, 
for  there  is  where  its  proper  caution  should 
have  been  used."  Chicago^  St.  L.  &  flj  0. 
R.  Co.  V.  Ikryle,  60  Miss.  977,  984-,J[rthi8 
doctrine  was  properly  applied  to  tUe  Jpcts  of 
that  case,  where  the  act  to  be  performed,  the 
failure  to  perform  which  caused  the  injury, 
could  only  be  performed  at  a  point  in  Mis- 
sissippi, and  by  an  employ^  who  was  sta- 
tioned and  remained  at  that  place,  it  would 
seem  to  address  itself  with  more  force  to  the 
case  at  bar,  where  it  appears  the  corporation 
was  in  fact  present  with  the  train  and  with 
the  defective  link  every  inch  of  the  journey 
from  Birmingham  to  the  point  of  the  ac- 
cident, in  the  person  of  the  conductor  and 
other  train  men  who  were  charged  with  the 
duty  all  along  the  line  of  discovering  and 
rofliTTving  the  unsafe  appliance. 

The  position  of  tlie  Mississippi  court  ap- 
pears to  us  to  be  eminently  sound  in  prin- 
ciple and  upon  logic.  It  is  admitted,  or  at 
least  cannot  be  denied,  that  negligence  of 
duty  unproductive  of  dan^nifymg  results 
will  not  authorize  or  support  a  recovery. 
Up  to  the  time  this  train  passed  out  of  Ala- 
bama no  injury  had  resulted.  For  all  that 
occurred  in  Alabama,  therefore,  no  cause  of 
action  whatever  arose.  The  fact  which 
created  the  right  to  sue, — the  injury, — with- 
out which  confessedly  no  action  would  lie 
anywhere,  transpired  in  the  state  of  Missis- 
sippi. It  was  in  that  st-ate,  therefore,  neces- 
sarily that  the  cause  of  action,  if  any,  arose ; 
and  whether  a  cause  of  action  arose  and  ex-« 
isted  at  all,  or  not,  must  in  all  reason  be  de- 
termined by  the  law  which  obtained  at  the 
time  and  place  when  and  where  the  fact 
which  is  relied  on  to  justify  a  recovery 
transpired.  Section  2590  of  the  Code  of  Ala- 
bama had  no  efficacy  beyond  the  lines  of 
Alabama.  It  cannot  be  allowed  to  operate 
upon  facts  occurring  in  another  state,  so  as 
to  evolve  out  of  them  rights  and  liabilities 
which  do  not  exist  under  the  law  of  that 
state,  which  is  of  course  paramount  in  the 
premises.  Where  the  facts  occur  in  Ala- 
bama, and  a  liability  becomes  fixed  in  Ala- 
bama, it  may  be  enforced  in  another  state 
having  like  enactments,  or  whose  policy  is 
not  opposed  to  the  spirit  of  such  enactments ; 
but  this  is  quite  a  different  matter.  This  is 
but  enforcing  the  statute  upon  facts  to  which 
it  is  applicaole,  all  of  which  occurred  with- 
in the  territory  for  the  government  of  which 
it  was  enacted.  Section  2590  of  the  Code, 
in  other  words,  is  to  be  interpreted  in  the 
light  of  universally  recognized  principles 
of  private,  international,  or  interstate  law, 
as  if  its  operation  had  been  expressly  limited 
to  this  state,  and  as  if  its  first  line  read  as 
follows:  "When  a  personal  injury  is  re- 
ceived in  Alabama  by  a  servant  or  employ^, " 
etc.  The  negligent  infliction  of  an  injury 
here,  under  statutory  circumstances  creates 
a  right  of  action  here,  which,  being  transi- 
tory, may  be  enforced  in  any  other  state  or 
country  the  comity  of  which  admits  of  it ; 
but  for  an  injury  inflicted  elsewhere  than  in 
Alabama  our  statute  gives  no  right  of  recov- 
ery, and  the  aggrieved  party  must  look  to 
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the  local  law  to  ascertain  what  his  rights 
are.  Under  that  law  this  plaintiff  had  no 
cause  of  action,  as  we  have  seen,  and  hence 
he  has  no  rights  which  our  courts  can  en- 
force, unless  it  be  upon  a  consideration  to 
be  presently  adverted  to.  We  have  not  been 
inattentive  to  the  suggestions  of  counsel  in 
this  connection,  which  are  based  upon  that 
rule  of  the  statutory  and  common  criminal 
law  under  which  a  murderer  is  punishable 
where  the  fatal  blow  is  delivered,  regardless 
of  the  place  where  death  ensues.  Ureen  v. 
State^  66  Ala.  40.  This  principle  is  patently 
without  application  here.  There  would  tJe 
some  analogy  if  the  plaintiff  bad  been 
stricken  in  Alabama,  ana  suffered  in  Missis- 
sippi, which  is  not  the  fact.  There  is,  how- 
ever, an  analogy  which  is  afforded  by  the 
criminal  law,  but  which  points  away  from 
the  conclusion  appellee's  counsel  desire  us  to 
reach.  This  is  found  in  that  well-established 
doctrine  of  criminal  law  that  where  the  un- 
lawful act  is  committed  in  one  jurisdiction 
or  state,  and  takes  effect — produces  the  result 
which  it  is  the  purpose  of  the  law  to  prevent, 
or,  it  having  ensued,  punish  for — in  iinother 

i'urisdiction  or  state,  the  crime  is  deemed  to 
Ave  been  committed  and  is  punished  in  that 
jurisdiction  or  state  in  which  the  result  is 
manifested,  and  not  where  the  act  was  com- 
mitted. 1  Bishop,  Crim.  Law,  §5  110  etfHq,; 
1  Bishop,  Crim.  Proc.  §  68  et  seq,  - .  •  X 
r  Another  consideration, — that  refert^  to 
above, — it  is  insisted,  entitles  this  plaintiff 
to  recover  here  under  the  Employers'  Liabil- 
ity Act  for  an  injury  inflicted  beyond  the 
territorial  operation  of  that  Act.  This  is 
claimed  upon  the  fact  that  at  the  time  plain- 
tiff was  injured  he  was  in  the  discharge  of 
duties  which  rested  on  him  by  the  terms  of 
a  contract  between  him  and  the  defendant, 
which  had  been  entered  into  in  Alabama, 
and  hence  was  an  Alabama  contract,  in  con- 
nection with  the  fact  that  plaintiff  was  and 
is  a  citizen  of  this  state,  and  the  defendant 
is  an  Alabama  corporation.  These  latter 
facts— of  citizenship  and  domicil,  respect- 
ively, of  plaintiff  and  defendant — are  of  no 
importance  in  this  connection,  it  seems  to 
us,  further  than  this :  they  may  tend  to  show 
that  the  contract  was  made  here,  which  is 
not  controverted,  and,  if  the  plaintiff  has  a 
cause  of  action  at  all,  he,  by  reason  of  them, 
may  prosecute  it  in  our  courts.  They  have 
no  bearing  on  the  primary  question  of  the 
existence  of  a  cause  of  action,  and,  as  that 
is  the  question  before  us,  we  need  not  further 
lulvert  to  the  fact  of  plaintiff's  citizenship 
or  defendant's  domicil. 

The  contract  was  that  plaintiff  should  serve 
the  defendant  in  the  capacity  of  a  brakeman 
on  its  freight  trains  between  Birmingham, 
Ala.,  and  Meridian,  Miss.,  and  should  re- 
ceive as  compensation  a  stipulated  sum  for 
(^ach  trip  from  Birmingham  to  Meridian  and 
return.  The  theory  is  that  the  Employers' 
Liabilit}"  Act  became  a  part  of  this  contract, 
that  the  duties  and  liabilities  which  it  pre- 
scribes became  contractual  duties  and  liabil- 
ities, or  duties  and  liabilities  springing  out 
of  the  contract,  and  tJUat  these  duties  attended 
upon  the  execution  whenever  its  performance 
was  required,  in  Mississippi  as  well  as  in 
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Alabama,  and  that  the  liability  prescribed 
for  a  failure  to  perform  any  of  such  duties 
attached  upon  such  failure   and  consequent 
injury  wherever  it  occurred,  and   was  en- 
forceable here,  because  imposed  by  an  Ala- 
bama contract,  notwithstanding  the  remission 
of  duty  and  the  resulting  injury  occurred 
in  Mississippi,  under  whose  laws  no  liability 
was  incurred  by  such  remission.     The  argu- 
ment is  that  a  contract  for  service  is  a  con- 
dition precedent  to  the  application  of  the 
statute,  and  that,  "^  as  soon  as  the  contract  is 
made,  the  rights  and  obligations  of  the  par- 
ties  under   the    Employers'    Act    ''became 
vested  and  fixed,**   so  that  ''no  subsequent 
repeal  of  the  law  could  deprive  the  injured 
party  of  his  rights,  nor  discharge  the  master 
from  his  liabilities,"  etc.     If  this  argument 
is  sound,  and  it  is  sound  if  the  duties  and 
liabilities  prescribed  by  the  Act  can  be  said 
to  be  contractual  duties  and  obligations  at 
all,  it  would  lead  to  conclusions,  the  pos- 
sibility   of    which   has   not   hitherto   been 
suggested  by  any  court  or  law  writer,  and 
which,  to  say  the  least,  would  be  astounding 
to  the  profession.     For  instance,  if  the  Act 
of  1885  becomes  a  part  of  every  .contract  of 
service  entered  into  since  its  passage,  just 
'*as  if  such  law  were  in  so  many  words  ex- 
pressly included  in  the  contract  as  a  part 
thereof,"  as  counsel   insist  it  did,  so  as  to 
make  the  liability  of  the  master  to  pay  dam- 
ages for  injuries  to  a  fellow  servant  of  his 
negligent  enploy§  a  contractual  obligati(m, 
no  reason  can  be  conceived  why  the  law  ex- 
isting in  this  regard  prior  to  the  passage  of 
that  Act  did  not  become  in  like  manner  a 
part  of  every  contract  of  service  then  entered 
into,  so  that  every  such  contract  would  be 
deemed  to  contain  stipulations  for  the  non- 
liability of  the  master  for  injuries  flowing 
from  the  negligence  of   a  fellow  servant, 
and  confining  the  injured  servant's  right  to 
damages  to  a  claim  against  his  negligent 
fellow  servant;  the  former,  in  other  words, 
agreeing  to  look  alone  to  the  latter.     There 
were  many  thousands  of  such  contracts  exist- 
ing in  this  country  and  England  at  the  time 
when  statutes  similar  to  section  2590  of  our 
Code  were  enacted.      There  were,    indeed, 
many  thousands  of  such  contracts  existing  in 
Alabama  when  that  section  became  the  law 
of  this  state.     Each  of  these  contracts,  if  the 
position  of  plaintiff  as  to  our  statute  being 
embodied  into  the  terms  of  his  contract,  so 
that  its  duties  were  contractual  duties  and 
its  liabilities  contractual  obligations  to  pay 
money,  can  be  maintained.  Involved  the  as- 
surances  of   organic  provisions,    state  and 
Federal,  of  the  continued  nonliability  of  the 
master  for  the  negligence  of  his  servants, 
notwithstanding  the  passage  of  such  statutes. 
Yet  these  statutes  were  passed,  and  they  have 
been  applied  to  servants  under  pre-existing 
contracts  as  fully  as  to  servants  under  sub- 
sequent contracts,  and  there  has  never  been 
a  suggestion  even,  in  any  part  of  the  com- 
mon-law world,  that  they  were  not  rightly 
so  applied.     If  plaintiff's  contention  is  well 
taken,  many  a  judgment  has  gone  on  the 
rolls  in  this  state  and  throughout  the  country, 
and  been  satisfied,  which  palpably  overrode 
vested  rights,  without  the  least  suspicion  ou 
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the  part  of  court  or  oounsel  that  one  of  the 
most  familiar  ordinances  of  the  fundamental 
law  was  being  violated.  Kay,  more ;  another 
result,  not  heretofore  at  all  contemplated, 
,^  would  ensue.  Contracts  for  service  partly 
in  Alabama  might  be  now  entered  into  in 
adjoining  states,  where  the  common-law  rule 
still  obtains,  as  in  Mississippi,  for  instance, 
were  the  servant  has  no  right  to  recover  for 
the  negligence  of  his  fellow ;  and  the  assump- 
tion of  this  risk,  under  the  law,  becoming, 
according  to  the  argument  of  counsel,  a  con- 
tractual obligation  to  bear  it,  such  contracts 
would  be  ^ood  in  Alabama ;  and,  as  to  serv- 
ants entering  into  them,  our  statute  would 
have  no  operation,  even  upon  negligence  and 
resulting  injury,  within  its  terms,  occurring 
^wholly  in  Alabama.  And,  on  the  other 
hand,  if  this  defendant  is  under  a  contractual 
obligation  to  pay  the  plaintiff  the  damages 
sustained  bv  him  because  of  the  injury  In- 
flicted in  Mississippi,  the  contract  could  be 
of  course  enforced  in  Mississippi,  and  dam- 
ages there  awarded  by  its  courts,  notwith- 
standing the  law  of  that  state  provides  that 
there  can  be  no  recovery,  under  any  circum- 
stances whatever,  by  one  servant  for  the  neg- 
ligence of  his  fellow  employ^.  We  do  not 
suppose  that  such  a  proposition  ever  has 
been  or  ever  will  be  made  in  the  courts  of 
Mississippi.  Yet  that  it  should  be  made 
and  sustained  is  the  natural  and  necessary 
sequence  of  the  position  advanced  in  this 
case. 

r  These  considerations  demonstrate  the  in- 
firmity of  plaintiff's  position  in  this  connec- 
tion, and  serve  to  show  the  necessity  and 
propriety  of  the  conclusion  we  propose  to 
announce  on  this  part  of  the  case.  That 
conclusion  is  that  the  duties  and  liabilities 
incident  to  the  relation  between  the  plain- 
tiff and  the  defendant,  which  are  involved 
in  this  case,  are  not  imposed  by,  and  do  not 
rest  in  or  spring  from,  the  contract  between 
the  parties.  The  only  office  of  the  contract, 
under  section  2590  of  the  Code,  is  the  estab- 
lishment of  a  relation  between  them, — that 
of  master  and  servant ;  and  it  is  upon  that 
relation,  that  incident  or  consequence  of  the 
contract,  and  not  upon  the  rights  of  the  par- 
ties under  the  contract,  that  our  statute  op- 
erates. The  law  is  nut  concerned  with  the 
contractual  stipulations,  except  in  so  far  as 
to  determine  from  them  that  the  relation 
upon  which  it  is  to  operate  exists.  Finding 
this  relation,  the  statute  imposes  certain 
•duties  and  liabilities  on  the  parties  to  it, 
wholly  regardless  of  the  stipulations  of  the 
contract  as  to  the  rights  of  tne  parties  under 
it,  and,  it  may  be,  in  the  teeth  of  such  stip- 
ulations. It  is  the  purpose  of  the  statute, 
and  must  be  the  limit  of  its  operation,  to 
govern  persons  standing  in  the  relation  of 
master  and  servants  to  each  other,  in  respect 
of  their  conduct  in  certain  particulars  within 
the  state  of  Alabama.  Mississippi  has  the 
same  right  to  establish  governmental  rules 
for  such  persons  within  her  borders  as  Ala- 
bama, and  she  has  established  rules  which 
are  different  from  those  of  our  law ;  and  the 
conduct  of  such  persons  towards  each  other 
is,  when  its  leeafity  is  brought  in  question, 
to  be  adjudged*  by  the  rules  of  the  one  or  the 
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other  state,  as  it  falls  territorially  within 
the  one  or  the  other.     The  doctrine  is  like 
that  which  prevails  in  respect  of  other  rela- 
tions, as  that  of  man  and  wife.     Marriage  is 
a  contract.     The  entering  into  this  contract 
raises  up  certain  duties  and  imposes  certain 
liabilities  in  all  civilized  countries.     What 
these  duties  and  liabilities  are  at  the  place 
of  the  contract  are  determinable  by  the  law 
of  that  place ;  but,  when  the  parties  go  into 
other  jurisdictions,  the  relation  created  by 
the  contract  under  the  law  of  the  place  of  its 
execution  will  be  recognized,  but  the  per- 
sonal duties,  obligations,  and  liabilities  in- 
cident to  the  relation  are  such  as  exist  under 
the  law  of  the  jurisdiction  in  which  an  act 
is  done  or  omitted,  as  to  the  legality,  effect, 
or  consequence  of  which  the  question  arises. 
It  might  as  well  be  said,  where  there  is  a 
marriage   in   Alabama,  and  the  parties  re- 
move to   Mississippi,   and   the   wife   there 
makes  a  contract  which  is  void  in  Missis- 
sippi, but  valid  under  our  statute,  and  sub- 
sequently they  return  to  Alabama,  that  our 
courts  will  enforce  that  contract ;  or  if  such 
husband,  while  in  Mississippi,  does  an  act 
which  is  innocuous  and  lawful  in  that  state, 
but  which,  if  done  here,  would  entail  lia- 
bility upon  him,  and  the  parties  afterwards 
return  here,  that  the  liability  imposed  by 
our  laws  could  be  enforced  here,  because  the 
parties  entered   into  the  contract  here, — as 
that  a  master  is  liable  here  for  conduct  to- 
wards his  servant  which  was  proper,  or  at 
least  involved   no  liability,  where   it  took 
place,   simply   because  the  contract  which 
created  the  relation  was  entered  into  in  this 
state.     This  whole  argument   is  at  fault. 
The  only  true  doctrine  is  that  each  sover- 
eignty, state  or  nation,   has  the  exclusive 
power  to  finally  determine  and  declare  what 
act  or  omissions  in  the  conduct  of  one  to  an- 
other— whether  they  be  strangers,  or  sustain 
relations  to  each  other  which  the  law  rec- 
ognizes, as  parent  and  child,  husband  and . 
wife,   master  and  servants,  and  the  like — 
shall  impose  a  liability  in  damages  for  the 
consequent  injury,  and  the  courts  of  no  other 
sovereignty  can  impute  a  damnifying  qual- 
ity to  an  act  or  omission  which  afforded  noy 
cause  of  action  where  it  transpired.     These 
propositions  find  illustration  and  support  in 
the  case  of  Whitfard  v.  Panama  iJ.  Co. ,  23  N. 
Y.  465,  where  the  relation  involved  was  that 
of  carrier  and  passenger, — a  relation  which 
had  been  created  by  a  contract  made  in  New 
York  between  a  corporation  and  a  citizen 
thereof  for  carriage,   commencing   in   that 
state,   and    ending"  in    San    Francisco,   via 
Panama,   and   over   the   Panama   Railroad. 
The  passenger  was  killed,  through  the  fault 
of  the  corporation's  servants,  while  being 
transported  along  this  railroad.     The  law  of 
New  York  gave  to  the  personal  representa- 
tive of  a  person  whose  death  was  caused  by 
the   wrongful  act  or  omission  of  another  a 
right  of  action  therefor  in  all  cases  where 
the  deceased,  had  the  injury  fallen  short  of 
death,  could  have  recovered.     It  did  not  ap- 
pear that  the  laws  of  New  Granada,  where 
the  injury  was  inflicted,  authorized  any  re- 
covery on  the  facts  alleged  and  proved.     It 
was  urged,  as  here,  that  the  domicil  of  the 
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parties,  and  the  fact  that  they  contracted  in 
New  York,  took  the  case  out  of  general  rules 
as  to  territorial  limitations  upon  the  opera- 
tion of  statutes;  but  the  plaintiff  was  non- 
suited, it  being  held,  in  effect,  that  the 
laws  of  New  Granada  were  controlling  as  to 
the  duties  and  liabilities  incident  to  the  rela- 
tion which  existed  between  them,  while  the 
contract  of  carriage  was  being  performed  in 
that  country,  and  that  the  carrier,  so  far  as 
care  and  diligence  were  concerned,  owed  the 
passenger  no  duties  there,  except  such  as 
were  imposed  upon  the  relation  b^  the  local 
law,  and  that  no  liability  for  negligence  and 
its  results,  not  prescribed  by  that  law,  rested 
on  the  company.  And  the  court,  inter  alia, 
said :  **  Suppode  the  government  of  New 
Granada  to  have  enacted  that  the  proprietors 
of  a  railroad  company  should  not  be  respon- 
sible for  the  negligence  of  its  servants,  pro- 
vided there  was  no  want  of  due  care  in  se- 
lecting them,  it  could  not  be  pretended  that 
its  will  could  be  set  at  e aught  by  prosecut- 
ing the  corporation  in  the  courts  of  another 
state,  where  the  law  was  different.  .  .  . 
The  true  theory  is  that  no  suit  whatever  re- 
specting this  iniury  could  be  sustained  in 
the  courts  of  this  state,  except  pursuant  to 
the  law  of  international  comity.  By  that 
law,  foreign  contracts  and  foreign  transac- 
tions, out  of  which  liabilities  have  arisen, 
may  be  prosecuted  in  our  tribunals  by  the 
implied  assent  of  the  government  of  this 
state;  but  in  all  such  cases  we  administer 
the  foreign  law  as  from  the  proofs  we  find  it 
to  be,  or  as  without  proofs  we  presume  it  to 
be."  So  in  the  case  of  Orau  v.  Jackson,  61 
N.  H.  9,  12  Am.  Rep.  1,  there  was  a  contract 
of   affreightment,   by   the   terms   of   which 


goods  were  to  be  carried  out  of  one  state  into 
and  through  other  states.  They  were  lost  in 
a  state  other  than  that  in  which  the  contract 
was  made  and  the  carriage  commenced.  By 
the  law  of  the  place  of  tne  contract,  the  car- 
rier was  liable  for  the  loss,  unde9  the  cir- 
cumstances shown  in  evidence,  had  it  oc- 
curred in  that  state.  By  the  law  of  the  state 
where  the  loss  occurred,  however,  the  carrier 
was  not  liable.     In  an  action  for  the  loss, 

f prosecuted  in  the  state  of  the  contract,  the 
aw,  not  of  that  state,  but  of  the  place  of  the 
loss,  which  operated  as  to  the  particular 
transaction  on  the  relation  of  shipper  and 
carrier,  and  prescribed  the  duties  and  lia- 
bilities incident  to  that  relation  in  that  state, 
regardless  of  the  place  where  the  contract 
creating  the  relation  was  entered  into,  was 
applied,  and  made  to  determine  the  rights  of 
the  parties  to  be  other  than  they  were  under 
the  law  of  tlie  place  of  the  contract,  which 
was  also,  as  here,  the  place  of  the  forum. 

The  foregoing  views  will  suffice  to  indi- 
cate the  grounds  of  our  opinion  that  the 
rights  of  this  plaintiff  are  determinable 
solely  by  the  law  of  the  state  of  Mississippi, 
and  of  our  conclusion  that  upon  no  aspect  or 
tendency  of  the  evidence  as  to  the  circum- 
stances under  which  the  injury  was  sustained, 
and  as  to  the  laws  of  Mississippi  obtaining 
in  the  premises,  was  the  plaintiff  entitled  to 
recover.  The  general  affirmative  charge  re- 
quested for  de^ndant  should  therefore  have 
been  given.  The  other  very  numerous  as- 
signments of  error  need  not  be  considered. 
For  the  error  in  refusing  to  instruct  the  jury 
to  find  for  the  defendant,  if  they  believed  the 
evidence,  the  judgment  is  repersed,  and  the 
cause  will  be  remanded. 
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1.  The  police  power  of  a  state  hae  no 
application  respecting^  the  liability  of 
a  railroad  company  Ibr  fires  communl. 
cated  by  its  engines  or  oriiriQatiiiff  on  its  right  of 
way  as  this  power  applies  only  to  matters  per^ 
tainlnff  to  the  public  health,  the  public  morals, 
and  the  public  safety. 

2.  A  contract  made  by  a  railroad  char- 
ter is  not  impaired  by  a  statute  mak- 
ing the  company  liable  for  fires  caused 
by  its  engines  or  the  act  of  its  servants  on  its 
right  of  way  where  although  the  original  charter 
was  not  subject  to  amendment  or  repeal  the 
company  accepted  an  amendment,  the  effect  of 
which  under  general  laws  then  in  force  was  to 
make  the  charter  subject  to  amendment,  altera- 
tion, or  repeal. 

8«  The  privilefros  or  immunities  of  citi- 
sens  are  not  abridged  by  a  statute  creating 


a  liability  on  railroad  corporations  for  fires  on  its 
right  of  way  or  set  by  its  engines. 

4.  The  property  of  a  railroad  company 
is  not  taken  without  due  process  of  law 

by  a  statute  making  the  company  liable  for  fires 
set  by  its  locomotives  or  originating  on  its  right 
of  way  by  *an  act  of  its  agents  or  servants  but 
giving  the  company  an  Insurable  Interest  in  the 
property  exposed  to  such  dangers. 

6.  The  equal  protection  of  the  law  is 
not  denied  to  railroad  corporations  by 
statutes  making  them  liable  for  fires 

set  by  their  engines  or  upon  their  right  of  way 
by  the  act  of  their  agents  or  servants  and  giving 
them  an  Insurable  interest  in  the  property  ex- 
posed  to  such  loss. 

6.  Making  a  railroad  company  liable 
for  fires  set  by  its  engines  or  on  its  right 
of  way  Is  not  a  regulation  of  commerce  among 
the  states. 

7.  No  restraints*  disqualifications,  or 
burdens  are  placed  upon  or  dlscrimi* 
nations  made  against  railroad  corpo- 
rations* within  the  prohibition  of  8.  C.  Const., 
art.  1,  6  DS,  by  a  statute  applicable  only  to  the 


NOTB.— As  to  the  equal  protection  of  the  laws  I  nofe  to  Louisville  Safety  Vault  &  T.  Co.  v.  Louls- 
under  the  Ck)n8titutlon  of  the  United  States,  see  I  ville  k  K.  R.  Co.  (Ky.)  14  L.  R.  A.  579. 
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operators  of  railroads  uuiMng  them  liable  for  all 
fires  set  out  by  their  encrines  or  on  their  rights  of 
way  If  it  applies  equally  and  uniformly  to  them. 

(Afeluer,  Ch.  J.,  dissents.) 

(December  17, 1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Ches- 
ter County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  property  lost 
by  fire  alleged  to  have  been  communicated 
thereto  by  defendant's  locomotive.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J.  S.  Cotliran  and  B.  L.  Abney 
for  appellant. 

Messrs.  Henrjr  A  Gftfl^e,  for  respondent: 

This  statute  is  but  the  re-enactment  of  the 
common  law. 

1  Addison,  Torts,  p.  858. 

The  police'power  of  the  states  under  the  Con- 
stitution of  the  United  States  and  state  extends 
to  the  protection  of  all  property  within  the 
state.    The  maxim,  sie  utere,  etc. ,  applies  here. 

Desty.  Fed.  Const,  p.  72;  Dams  v.  Central 
R.  di  Bkg.  Co.  17  Ga.  828;  Cooley,  Const.  Lim. 
p.  715. 

Statutes  making  railroad  companies  liable 
for  beasts  killed  are  constitutional  although 
they  previously  existed. 

Cooley,  Const.  Lim.  p.  722,  note,  ciliog  some 
thirty  cases. 

Also  statutes  making  railroad  companies  lia- 
ble for  injuries  by  fire  communicated  by  their 
locomotives,  sustained  as  to  companies  previ- 
ously existing. 

Ihid,  and  note,  citing  Lyman  v.  Boston  d  W. 
R.  Corp.  4  Cush.  288;  Rodemaeher  v.  Milwaukee 
A  ,%  P.  R.  Co.  41  Iowa,  297, 20  Am.  Rep.  692; 
Qorman  v.  Pacific  R.  Co.  26  Mo.  441,  72  Am. 
Dec.  220. 

The  railroad  company  has,  under  the  statute, 
an  insurable  interest  in  property  along  its  route. 

Thompson  v.  Richmond  iSb  D.  R.  Co.  24  S.  C. 
372. 

Where  this  is  the  case  it  was  held  to  extend 
to  all  property  subject  to  insurance  and  to  in- 
clude growing  trees. 

Chapman  v.  Atlantic  dt  St.  L.  R.  Co.  37  Me. 
92. 

Property  rights,  however  absolute,  are  sub- 
ject to  such  limitations  as  not  to  be  injurious. 

Cooley,  Const  Lim.  714. 

Pope*  e/.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  in  the  court 
of  common  pleas  for  the  county  of  Chester, 
in  this  state,  and  came  on  for  trial  at  the 
March  term,  1891,  of  said  court,  before  his 
honor.  Judge  Kershaw,  and  a  jury.  At  the 
trial  the  plaintiff  and  defendant  submitted 
to  the  court  the  following  agreement  in  writ- 
ing :  **  The  defendant  consents  to  a  verdict 
herein  in  the  sum  of  one  hundred  dollars  in 
favor  of  the  plaintiff:  provided,  that  the 
court  should  c^termine  that  section  1511  of 
the  General  Statutes  is  constitutional,  it  be- 
ing admitted  that  the  fire  which  destroyed 
Plaintiff* 8  property  was  communicated  from 
efendant*8  locomotive.  That,  if  the  court 
holds  that  said  section  of  the  General  Statutes 
is  unconstitutional,  then  the  verdict  shall  be 
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for  defendant."  Section  1511  of  the  General 
Statutes  of  this  state  is  as  follows:  '* Every 
railroad  corporation  shall  be  responsible  in 
damages  to  any  person  or  corporation  whose 
buildings  or  other  property  may  be  injured 
by  fire  communicated  by  its  locomotive  en- 
gines, or  originating  within  the  limits  of 
the  right  of  w^ay  of  said  road  in  consequence 
of  the  act  of  any  of  its  authorized  agents  or 
employes,  except  in  any  case  where  property 
shall  have  been  placed  on  the  right  [of  way] 
of  such  corporation  unlawfully,  or  without 
its  consent ;  and  it  shall  have  an  insurable 
interest  in  the  property  upon  its  route  for 
which  it  may  so  be  held  responsible,  and 
may  procure  insurance  thereon  in  Its  own 
behalf. "  The  presiding  judge  then  charged 
as  follows:  **The  parties  in  this  case,  ad- 
mitting the  origin  of  the  fire  to  be  sparks 
from  defendant's  locomotive,  and  the  amount 
of  damages  sustained  by  reason  thereof  to  be 
$100,  and  that  the  same  was  communicated 
from  the  locomotive  d(  the  defendant  without 
negligence,  and  the  supreme  court  of  this 
state  having  held,  in  the  case  of  TJunnpson 
V.  Richmond  db  D.  R.  O?. ,  24  8.  C.  366,  that 
in  such  case,  under  section  1511  of  the  Gen- 
eral Statutes,  the  defendant  would  be  liable 
irrespective  of  any  negligence,  have  agreed 
that  a  verdict  shall  be  render^  in  favor  of 
the  plaintiff  for  one  hundred  dollars,  unless 
I  shall  hold  that  said  section  1511  is  uncon- 
stitutional, so  far  as  it  undertakes  to  make 
railroad  corporations  responsible  in  damages 
for  property  injured  by  fire  communicated 
by  its  locomotive  engines,  without  any  neg- 
ligence upon  its  part,  and  while  in  the 
prudent,  careful,  and  proper  operation  of  its 
road  and  franchises.  I  now  charge  you, 
gentlemen  of  the  jury,  that  said  section  of 
the  General  Statutes  is  constitutional  in 
every  respect,  and  is  not  contrary  in  any 
manner  to  the  Constitutiion  of  the  state  or  of 
the  United  States,  and  is  a  proper  exercise 
of  the  police  power  of  the  state  by  the  Leg- 
islature. Under  the  stipulation  entered  into 
by  the  parties  hereto,  I  must  therefore  direct 
that  you  find  a  verdict  in  favor  of  the  plain- 
tiff m  the  sum  of  one  hundred  dollars." 
The  jury  rendered  a  verdict  In  favor  of 
plaintiff  for  $100,  and,  judgment  having 
been  duly  entered  thereon,  the  defendant  now 
appeals  to  this  court  on  the  following 
grounds:  ''The  defendant,  the  Richmona 
&  Danville  Railroad  Company,  excepts  to 
the  charge  and  ruling  of  the  presiding  judge 
in  the  above-stated  case  that  section  1511  of 
the  General  Statutes  of  the  state  of  South 
Carolina  is  constitutional  wherein  it  under- 
takes to  make  railroad  corporations  respon- 
sible in  damages  for  pronerty  injured  by  fire 
communicated  by  their  locomotive  engines, 
absolutely  and  irrespective  of  any  question 
of  negligence,  whereas  he  should  have  held 
that  said  section  was  unconstitutional  bo  far 
as  it  undertook  to  make  railroad  corporations 
responsible  for  damages  irrespective  of  the 
question  whether  its  conduct  was  proper,  or 
whether  it  was  neglectful  of  duty.  (1)  Be- 
cause said  section  contravenes  the  Constitu- 
tion of  the  United  States,  in  that  (a)  it 
deprives  railroad  corporations  of  their  prop- 
erty without  due  process  of  law,  in  violation 
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of  the  14th  Amendment ;  (b)  it  denies  to  rail- 
road corporations  within  its  jurisdiction  the 
equal  protection  of  the  law,  in  violation  of 
the  14th  Amendment ;  (e)  it  impairs  the  obli- 
gation of  the  charter  contract  of  the  defendant 
m  violation  of  section  10,  art.  1 ;  (d)  it  inter- 
feres with  the  power  of  Congress  to  regulate 
commerce  among  the  several  states,  in  viola- 
tion of  section  8,  art.  1.  (2)  Because  said  sec- 
tion contravenes  the  Constitution  of  the  state 
of  South  Carolina,  in  that  (a)  it  subjects  rail- 
road corporations  to  restraints  and  disquali- 
fications other  than  are  laid  upon  other 
corporations  and  citizens  of  the  state,  in 
violation  of  section  12,  art.  1 ;  (b)  it  dis- 
criminates between  railroad  corporations  and 
other  corporations  and  citizens  of  the  state, 
by  imposing  upon  them  conditions  and  obli- 
gations, and  subjects  them  to  burdens,  dif- 
ferent from  those  imposed  upon  other  corpo- 
rations and  citizens,  in  violation  of  the  same 
section  and  article ;  (c)it  imposes  a  new  ob- 
ligation upon  railroad^ corporations  for  the 
benefit  of  another  class  of  citizens,  when  they 
are  guilty  of  no  neglect  of  duty,  in  viola- 
tion of  the  same  section  and  article ;  (d)  it 
dispossesses  railroad  corporations  of  their 
property  under  a  rule  of  law  to  which  other 
corporations  and  citizens  are  not  subjected, 
in  violation  of  the  same  section  and  article ; 
(«)  it  deprives  railroad  corporations  of  their 
property  under  a  rule  of  law  to  which  other 
corporations  and  citizens  are  not  subjected, 
in  violation  of  the  same  section  and  article ; 
(/)  it  takes  the  private  property  of  railroad 
corporations,  and  applies  the  same  to  a  pri- 
vate use,  without  the  consent  of  said  corpo- 
ration, or  a  just  compensation  being  made 
therefor,  in  violation  of  section  28,  art.  1.** 

1,  We  observe  that  the  learned  circuit 
judge  has  announced  in  his  charire  to  the 
jury  that  section  1511  of  the  General  Statutes 
of  this  state  was  constitutional  because  it 
was  the  exercise  by  the  state  of  what  is 
known  in  law  as  the  **  police  power"  of  the 
state.  We  hesitate  in  venturing  to  dissent 
from  this  view  as  expressed  by  one  for  whose 
judgment  we  have  so  much  respect,  and  in 
whose  accuracy  we  have  always  with  so  much 
pleasure  confided,  yet  candor,  in  the  11  ^ht 
of  our  own  official  responsibilities,  requires 
that  we  should  do  so  in  this  instance,  no 
matter  how  distasteful  it  may  be  to  us  per- 
sonally. We  are  aware  that  many  eminent 
lawvers  and  judges  have  adopted  the  views 
of  the  circuit  judge.  But  a  careful  consider- 
ation of  the  latest  official  declarations  of  this 
law  by  the  Supreme  Court  of  the  United 
States  has  led  us  to  modify  our  conceptions 
of  what  is  involved  in  what  is  called  the 
"  police  power"  of  a  state  in  this  Union  of 
states.  The  fundamental  idea  in  ascribing 
such  potency  to  this  principle  of  the  law  is 
based  upon  the  immutable  principles  of  self- 
defense,  — a  doctrine  ever  dear  to  the  freeman 
in  his  individual  status,  and  very  precious 
to  the  affections  of  a  people  united  m  society, 
in  an  organized  government ;  that,  inasmuch 
as  all  rights  of  the  state,  not  delegated  ex- 
pressly or  by  necessary  implication  to  the 
general  government,  were  reserved  to  the 
states  in  their  individual  sovereignty,  and 
that,  as  all  provisions  in  the  laws  of  the 
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United  States  were  made  upon  the  theory  that 
this  reserved  right  in  the  sovereign  states  was 
preserved  intact,  when  any  such  laws  of  the 
United  States  contravened  this  principle, 
such  principle  would  be  preserved.  To 
make  our  meaning  clear,  take  this  11  lustra- 
tion :  The  Constitution  of  the  United  States 
requires  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  a  contract.  Where 
a  contract  had  been  made  by  the  state  of 
Louisiana,  whereby  she  invested  a  corpora- 
tion, formed  under  her  laws,  with  the  ex- 
clusive privilege  of  having  slaughter  houses 
in  the  city  of  New  Orleans,  within  that  state, 
and  yet  a  subsequent  Legislature  of  that  state 
made  another  contract  with  another  corpora- 
tion that  directly  impinged  upon  the  first 
contract,  and  the  question  was  finally  carried 
to  the  Supreme  Court  of  the  United  States, 
that  august  tribunal  decided  that  the  second 
contract  was  valid,  although  it  was  in  viola- 
tion of  the  obligation  of  the  first  contract, 
and  justified  such  Legislature  upon  the 
principle  of  law  known  as  the  **  police 
power, "  which  required  the  protection  of  the 
public  health  of  the  citizens  of  that  state. 
As  we  before  remarked,  in  view  of  this  and 
some  previous  decisions  of  that  court,  many 
lawyers  and  judges  conceived  that  all  ques- 
tions relating  to  the  exercise  of  the  sovereign 
powers  of  a  state  by  that  state  fell  within  this 
principle  of  the  law.  A  moment's  reflection 
will  satisfy  any  one  that  such  a  broad  doc- 
trine would  have  in  its  wake  untold  evils. 
Three  cases  finally  reached  the  supreme  court, 
involving  this  principle.  They  are  all  to 
be  found  in  115  U.  S.  and  are  Louisville  Gatt 
Go.  V.  Giiizens  Gas-Light  Co,  115  U.  S.  688. 
29  L.  ed.  510 ;  New  Orleans  Gas-IAght  Co.  v. 
Louisiana  Light  4t  Heat  Producing  &  ^fg. 
Co.  115  U.  S.  650,  29  L.  ed.  516 ;  and  New 
Orleans  Water- Works  Co.  v.  Bivers,  115  U. 
S.  674,  29  L.  ed.  525.  Mr.  Justice  Harlan 
delivered  most  carefully  considered  decis- 
ions in  the  three  cases,  wherein  he  reviewed 
every  decision  of  that  court  relating  to  the 
police  power  of  the  states,  and  announced 
the  conclusion  that  there  was  a  harmony  in 
all  of  them,  one  with  the  other,  and  that 
such  law  only  comprised  questions  pertain- 
ing to  the  public  health,  me  public  morals, 
and  the  public  safety,  and  that  the  police 
power  was  confined  within  the  limits  of 
these  three  questions.  It  must  be  admitted 
on  all  hands  that  the  official  declarations  by 
a  majority  of  this  supreme  court  are  final, 
conclusive,  and  authoritative  declarations 
of  the  true  construction  to  be  placed  upon 
the  Constitution  and  laws  of  the  United 
States.  Such  being  the  result,  we  therefore 
cannot  agree  with  the  learned  circuit  judge 
here  in  sustaining  the  constitutionality  of 
this  Act  of  our  Dsgislature  on  the  ground 
that  it  is  an  exercise  of  the  police  power  of 
the  state. 

But  it  by  no  means  follows  that,  being  un- 
able to  agree  to  the  reason  assigned  by  the 
circuit  jud/je  in  support  of  his  charge  to  the 
jury  wherein  he  sustained  this  provision  of 
the  law  as  constitutional,  we  must  reverse 
his  judgment,  for,  if  there  are  any  sound 
grounds  in  law  for  its  support,  we  must  do 
so.      The  assertion   by   him  of  the  police 
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power  in  the  state  was  only  a  reason  for  his 
conclusion. 

It  remains  for  us  to  consider  the  constitu- 
tionality of  this  part  of  the  Act  of  our  Leg- 
islature in  other  aspects.  Does  that  section 
operate  to  defeat  any  of  the  provisions  of  the 
Constitution  of  the  United  States  or  of  this 
state  in  any  of  the  particulars  complained 
off  We  propose  to  discuss  these  matters  not 
exactly  in  the  line  suggested  by  the  grounds 
of  appeal,  but  our  discussion  will  ultimate 
in  a  consideration  of  the  merits  of  each  one. 

1.  It  may  be  as  well  to  remark  in  the  out- 
set that  the  appellant  here  in  its  separate  in- 
dividuality is  not  a  corporation  created  under 
the  laws  of  this  commonwealth.  It  is  a 
creature  of  the  laws  of  Virginia :  but  it  has 
leased  the  Charlotte,  Columbia  &  Augusta 
Railroad,  and  this  railroad  is  a  creature  of 
the  state  of  South  Carolina.  11  Stat,  at  L. 
pp.  415,  526 :  14  Stat,  at  L.  p.  232.  Any 
corporate  rights  exercised  by  the  appellant 
in  its  management  of  the  franchises  of  the 
Charlotte,  Columbia  «&  Augusta  Railroad 
Company  as  its  lessee  are  referable  solely  to 
the  charter  rights  of  its  lessor.  No  clearer 
definition  of  a  corporation  exists  than  that  an- 
nounced by  Chief  Justice  Marshall  in  the  case 
of  Dartmouth  College  Truetee*  v.  Woodward, 
17  U.  S.  4  Wheat.  518.  4  L.  ed.  629 :  "A  cor- 
poration is  an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contemplation 
of  law.  Beine  the  mere  creature  of  the  law, 
it  possesses  oxily  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either 
expressly,  or  as  incidental  to  its  very  exist- 
ence." One  of  the  rights  conceded  in  this 
country  to  corporations  is  that  of  lieing  re- 
garded as  a  person  in  the  eyes  of  the  law. 
Charlotte,  C.  &  A,  R.  Co.  v.  Oibbee,  142  U. 
8.  386,  35  L.  ed.  1051 ;  and  authorities  there- 
in cited  in  support  of  such  proposition.  The 
effect  of  the  adjudicated  cases  on  the  subject 
of  the  charters  conferred  upon  corporations 
operating  railroads  is  that  railroad  corpora- 
tions are  private  corporations  affected  by  a 
use  in  the  public.  They  are  formed  for  the 
benefit  and  convenience  of  the  public ,  hence 
by  law  invested  with  special  privileges. 
As  public  purposes  are  by  them  subserved, 
they  are  invested,  to  an  extent  limited  to 
their  needs,  with  the  state *s  right  of  emi- 
nent domain.  Their  business,  being  affected 
with  a  public  use,  to  that  extent  is  subject 
to  legislative  action.  Charlotte,  C.  A  A.  R. 
Co.  V.  Oibbes,  supra;  Georgia  R,  A  Bkg.  Co.  v. 
J3nit?i,  128  U.  S.  174,  32  L.  ed.  877.  As  the 
charter  of  a  corporation  sets  into  existence 
the  properties  which  it  passes,  it  may  not  be 
amiss  at  this  point  to  examine  the  charter 
which  the  laws  of  this  state  have  conferred 
upon  and  which  has  been  accepted  bv  the 
Charlotte,  Columbia  &  Augusta  Railroad 
Company.  So  far  as  the  grant  of  the  usual 
rights  possessed  by  a  railroad  company,  the 
clmrter  in  this  instance  is  complete.  We 
mean  by  this  statement  that  from  the  initial 
points  of  Augusta,  Ga.,  by  way  of  Colum- 
bia, in  this  state,  to  the  city  of  Charlotte,  in 
North  Carolina,  this  corporation  has  had 
conferred  upon  it  the  usual  properties  pos- 
sessed by  railroads,  but  it  may  be  proper  to 
state  that  in  the  Act  of  the  Legislature  of  this 
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state  providing  for  its  creation  any  remunera- 
tion secured  by  its  terms  to  the  owners  of 
the  lauds  through  which  the  right  of  way 
was  to  be  obtained,  only  looked  for  compen- 
sation by  such  railroad  to  such  landowners 
for  the  value  of  the  property  so  taken  by  the 
railroad,  such  value  being  liable  to  be  re- 
duced by  the  consideration  of  the  increased 
value  lent  to  such  lands  by  the  railroad 
being  built.  In  no  case  was  there  any  pro- 
vision for  the  injury  that  might  accrue  to 
such  property  by  reason  of  fire  being  used 
by  its  locomotives.  This  railroad  company 
was  made  up  by  the  consolidation  of  the 
Charlotte  &  South  Carolina  Railroad  Com- 
pany with  that  of  the  Columbia  &  Augusta 
Railroad.  The  first  had  been  chartered  in 
1846-1848 ;  the  second,  some  time  during  the 
year  1858.  The  consolidation  occurred  in 
1869,  under  an  Act  of  the  Legislature  of  this 
state.  The  state  of  South  Carolina  in  1841 
made  the  following  enactment :  **  (41)  Be  it 
furUier  enacted  that  it  shall  become  part  of 
the  charter  of  every  corporation  whicn  shall 
at  the  present  or  anv  succeeding  session  of 
the  General  Assembly  receive  a  grant  of  a 
charter,  or  any  renewal,  amendment,  or 
modification  thereof,  (unless  the  Act  grant- 
ing such  charter,  renewal,  amendment,  or 
modification  shall  in  express  terms  except 
it,)  that  every  charter  of  incorporation 
granted,  renewed,  or  modified  as  aforesaid 
shall  at  all  times  remain  subject  to  amend- 
ment, alteration,  or  repeal  by  the  legislative 
authority."  11  Stat,  at  L.  p.  183.  The  Act 
of  1846,  providing  a  charter  for  the  Charlotte 
&  South'  Carolina  Railroad  Company,  con- 
tained a  clause  especially  excepting  this  cor- 
poration from  such  forty -first  section  of  tlie 
Act  of  1841.  The  Act  passed  in  1848  made 
no  reference  to  such  section.  The  Act  pro- 
viding for  the  consolidation  as  aforesaid  was 
silent  as  to  this  forty-first  section  of  the  Act 
of  1841.  The  effect  of  this  section  41  of  the 
Act  of  1841  has  been  construed  by  the  court 
of  last  resort  on  constitutional  questions, — 
the  United  States  Supreme  Court  at  least 
twice.  Tomlineon  v.  Jeesup,  82  U.  S.  15 
Wall.  464.  21  L.  ed.  204;  Hoge  v.  Richmond 
<ft  D.  R.  Co.  99  U.  S.  348,  25  L.  ed.  303,— 
in  which  last-cited  suit  Mr.  Justice  Field  as 
the  organ  of  the  court,  said  :  "  By  the  Law 
of  1^1  every  charter  of  a  corporation 
in  South  Carolina  subsequently  granted, 
amended  or  modified  was  subject  to  repeal, 
amendment  or  modification  by  the  Legisla- 
ture, unless  specially  excepted  from  such 
legislative  control  in  the  Act  granting  the 
charter,  amendment,  or  modification.  Such 
is  evidently  the  meaning  of  the  forty-first 
section  of  that  law,  though  the  intention  is 
inaptly  expressed.  This  construction  is 
somewhat  different  from  that  placed  upon 
it  in  Tomiinson  v.  Jessup,  supra,  and  gives 
the  Legislature  more  extended  control,  but 
it  is  the  construction  to  which  a  more  careful 
examination  of  the  language  has  led  us. 
By  it  the  Legislature  said  that  subsequent 
charters  should  be  subject  to  repeal  or  amend- 
ment, unless  they  were  in  express  terms  ex- 
cepted from  its  control  in  the  Acts  granting 
them ;  and  that  existing  charters,  if  subse- 
quently amended  or  modified,  should  stand 
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in  the  same  position.  Its  provisions  consti- 
tuted the  condition  upon  which  every  char- 
ter was  afterwards  granted,  amended  or  mod- 
ified. They  formed  as  much  a  part  of  the 
new  or  amended  charter  as  if  they  had  been 
originally  embraced  in  it.**  Also'  Tomlinmn 
V.  Jessup,  supra,  in  which  the  construction 
in  Hoge  v.  Ridfimond  A  D,  R.  Co.  supra,  as 
t-o  the  effect  of  section  41,  was  virtually 
given  in  these  words:  "The  power  reserved 
to  the  state  by  the  Law  of  1841  authorized 
any  change  in  the  contract  as  it  originally 
existed,  or  as  subsequently  modified,  or  its 
entire  revocation." 

It  is  admitted  that  a  charter  granted  by  a 
state  to  a  corporation  makes  a  contract  be- 
tween the  state  and  the  corporation,  and  that 
a  question  as  to  impairment  of  that  contract 
arises  whenever  a  state  by  subsequent  legis- 
lation seeks  to  alter  the  same  against  the 
will  of  tlie  corporation  ;  and  that,  when  such 
action  of  the  state  is  questioned  in  law,  the 
answer  will  have  to  be  made  justifying  such 
legislative  interference  with  its  contract  by 
the  state.  It  is  contended  here  that  the  Leg- 
islature of  this  state  has  no  right,  by  the 
enactment  of  section  1511,  to  interfere  with 
her  contract  with  the  Charlotte,  Columbia 
&,  Augusta  Railroad  Company.  But  does  it 
not  seem  that  this  state  makes  perfect  answer 
to  the  appellant  here  when  it  shows  that  the 
party  who  accepted  the  contract  contained 
in  the  Act  of  incorporation  did  so  with  a 
positive  stipulation  on  the  part  of  the  state 
that,  if  the  railroad  company  ever  accepted 
any  alteration  or  modification  of  its  original 
charter  by  an  Act  of  the  Legislature  of  this 
state,  thereafter  it  would  be  competent  for 
the  Legislature  to  alter,  mcxlify,  or  repeal 
such  contract  at  the  pleasure  of  the  state? 
8uch  is  the  inevitable  effect,  unless  there 
should  be  placed  upon  the  Act  in  question 
nome  restraining  hand  by  the  14th  Amend- 
ment of  the  Fp-deral  Constitution.  It  is 
well -settled  law  that  the  laws  which  sub- 
sist at  the  time  and  place  of  the  making  of 
a  contract  and  when  it  is  to  be  performed 
enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated 
in  its  terms.  White  v.  Hart,  80  U.  S.  13 
Wall.  653,  20  L.  ed.  688;  Von  Hoffman  v. 
Quincy,  71  U.  S.  4  Wall.  552,  18  L.  ed.  409; 
Edwards  v.  Kearzey,  96  U.  8.  601,  24  L.  ed. 
797.  So,  when  the  state  of  South  Carolina 
made  a  contract  by  the  grant  to  this  railroad 
company,  all  of  her  laws  in  existence  at 
that  time  pertaining  thereto  became  a  part 
of  such  contract.  At  the  date  of  this  con- 
tract, under  the  law  as  it  then  existed,  in 
case  injury  resulted  to  the  property  of  an- 
other by  fire  communicated  from  the  locomo- 
tive in  use  by  the  appellant,  no  damages 
could  be  recovered  therefor  unless  negli- 
gence— want  of  due  care — by  the  railroad 
company  was  shown.  Thompson  v.  Richmond 
&  D,  R.  Co.  supra;  RodemacJier  v.  Milwaukee 
c6  St.  P.  R.  Co.  41  Iowa,  297,  20  Am.  Rep. 
600.  Now  section  1511  of  the  General  Stat- 
utes intervenes,  and  changes  that  law  by 
extracting  the  matter  of  negligence,  and  re- 
quiring tlie  railroad  company  to  answer  for 
the  damages  resulting  from  fire  arising  from 
its  locomotives  when  it  destroys  the  property 
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of  others.  It  adds,  however,  a  provision  al  - 
lowing  the  railroad  company  to  insure  the 
property  on  its  route  against  such  loss  re- 
sulting from  fire  communicated  by  its  en- 
gines, or  occurring  on  its  right  of  way.  Let 
It  be  remembered  that  such  a  privilege  to 
the  railroads  could  not  be  secured  when  losses 
occurred  from  negligence. 

The  inquiry  must  now  be  made,  as  previ- 
ously suggested,  does  this  section  contravene 
the  14th  Amendment  to  the  Federal  Constitu- 
tion?   In  the  case  of  Minor  v.  Happersett,  8^ 
U.  S.  21  Wall.  171,  22  L.  ed.  629,  when  the 
effect  of  the  14th  Amendment  was  under  con- 
sideration, Chief  Justice  Waite,  in  announc- 
ing   that   court's   decision,    stated:     "Tho 
Amendment  did   not  add  to  the  privileges 
and  immunities  of  a  citizen.     It  simply  fur- 
nished an  additional  guaranty  for  the  protec- 
tion of  such  as  he  already  had."    The  lan- 
guage of  the  first  section  of  this  Amendment, 
in  part,  is  as  follows:    **.     .     .     No  state 
shall  make  or  enforce  any  law  which  shal) 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States.    Nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law ;  nor  deny 
to  any   person  within   its  jurisdiction  the 
equal  protection  of  the  laws."    Where  can  it 
be  pretended  that  in  this  section  1511  the 
state  of  South   Carolina  has  attempted   to 
abridge   the    privileges  or    immunities    of 
citizens  of  the  United  States?    Is  there  not 
provided  in  the  section  an  absolute  equality 
of  all   railroad  -companies?     Was  not  the 
Charlotte,    Columbia   &   Augusta   Railroad 
Company  one  on  its  own  creatures,  deriving- 
its  life  from  her  laws?    Care  should  be  taken 
to  restrict  the  view  of  this  appeal  to  the  fact 
that  it  is  really  this  railroad,  and  no  other, 
that  makes  this  question.      We  are  not  re 
quired  to  answer  questions  fanciful  in  their 
nature.    Our  duty  is  to  confine  ourselves  and 
our  judgment  to  the  parties  actually  before 
this  court.     We  repeat  it,  this  appellant  has 
no  other  rights  in  this  connection  than  those 
possessed  by  its  lessor ;  and  we  fail  to  see  how 
this  section  under  discussion  has  abridged  the 
privileges    or    immunities    of   such    lessor 
through  his  lessee.     The  right  to  alter  the 
contract  existed  before  1869.      It  existed  in 
1882,  when  this  section  was  enacted.     The 
right  to  control  in  determining  the  propriety 
of  its  alteration  by  the  assent  of  the  lessor  was 
in  the  state.    AH  that  has  been  done  has  been 
to  exercise  that  admitted  right.      The  same 
course  has  been  adopted  by  other  states,  and 
the  courts  of  last  resort  in  those  states  have 
upheld    such    legislation.      Rodemacher   v. 
Milwaukee  iSt   St.    P.    R.  Co.  stipra;   Lvman 
V.  Boston  cfc  H'.  R.  Corp.  4  Cush.  288.     After 
all,  what  is  the  controlling  motive  in   this 
legislation?    It  certainly  is  not  animosity 
against  railroads.     Look  at  the  facts  under- 
lying the  exercise  of  this  principle  of  law : 
The  Constitution  and  laws  of  every  well- 
regulated  community  secure  the  enjoyment 
by  every  one  of  life,  liberty,  and  property. 
A  man  owns  property  through  which,  or  near 
by  the  place  where,  a  railroad  is  constructed. 
The  property  of  tlie  man  is  destroyed  by  the 
fire  communicated  to  the  same  by  the  rail- 
road company.     One  man  has  lost  his  prop- 
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uTty  through  no  carelessness  of  his  own,  and 
the  railroad  has  destroyed  that  property 
through  agencies  necessary  to  the  conduct  of 
its  business.  The  property  of  the  citizen 
destroyed  was  not  in  tHe  way  of  the  proper 
conduct  of  the  railway's  business,  but  the 
fire  set  to  it  by  the  railroad  company  was 
while  such  property  was  off  of  its  roadbed. 
Now,  under  all  those  circumstances,  who 
shall  suffer?  In  Daniier  v.  SoutJi  Carolina 
R.  Co.,  4  Rich.  L.  329,  55  Am.  Dec.  678, 
which  was  a  case  for  negligence,  and  of 
course  differs  in  that  particular  from  the  case 
at  bar,  the  court  ruled  the  law  in  this  state 
to  be  that,  upon  the  proof  by  the  plaintiff 
of  the  killing  of  his  cattle  by  the  railroad 
company,  it  was  then  incumbent  on  the  rail- 
road company  to  rebut  by  its  proof  the  charge 
of  negligence.  This  section  goes  only  a  step 
further  by  holding  the  railroad  company 
responsible  for  injuries  to  the  rights  of 
others,  resulting  from  agencies  set  in  motion 
by  it,  and  which  had  escaped  from  the  rail- 
road's control,  so  as  to  work  an  injury  to 
the  property  of  another,  while  such  property 
was  on  its  owner's  premises.  The  charge 
that  this  section  takes  the  property  of  another 
without  due  process  of,law  cannot  be  success- 
fully maintained.  Here  there  is  no  reference 
to  the  taking  of  the  property  of  another. 
There  is  no  compulsion  used  to  this  railroad 
to  allow  the  fire  of  its  engine  to  escape  and 
burn  up  the  property  of  another,  but  rather 
it  incites  care  to  prevent  that  result  by  pro- 
viding a  penalty  for  a  failure  to  do  so. 
Granted  that  the  result  is  the  payment  of 
damages  for  the  injuries  aimed  to  be  sup- 
pressed by  this  legislation,  still  it  is  only 
the  result.  No  legislative  provision  vests  the 
money  of  the  railroad  in  the  owner  of  prop- 
erty destroyed  by  the  railroad.  Nor  do  we 
see  how  it  denies  to  this  railroad  the  equal 
protection  of  the  law.  Nor,  from  what  has 
been  already  said  herein,  is  there  any  ground 
to  imply  an  impairment  of  the  obligation  of 
the  contract.  These  matters  are  somewhat 
involved  in  the  decision  of  the  United  States 
<ourt  in  the  case  of  Cha/rlottey  C.  cfc  A,  R.  C^. 
V.  Gibbes,  supra,  and  were  all  decided  ad- 
versely to  the  railroad.  As  to  the  last, 
where  it  is  suggested  that  this  section  inter- 
feres with  the  power  of  Congress  to  regulate 
commerce  among  the  states  in  violation  of 
section  8  of  article  1,  we  are  utterly  unable 
to  perceive  the  slightest  soundness  in  that 
position.  The  argument  of  appellant  is  si- 
lent at  this  point.  We  apprehend  that  it 
must  be  a  vast  circuit  that  must  be  traversed 
to  make  this  suggestion  of  error  available  to 
the  correction  of  this  judgment  of  the  circuit 
court. 

2.  (a)  A  rule  of  law  ou^ht  to  apply  gen- 
erally ;  that  is  true ;  that  is,  there  ought  to 
be  no  excepted  classes.  What  is  the  crime 
of  murder  in  one  man  ought,  under  the  law, 
to  be  the  same  crime  in  another  man,  under 
the  same  circumstances.  When  a  tax  is 
levied  upon  the  profession  of  law,  one  gen- 
tleman at  the  bar  should  be  required  to  pay 
it,  just  as  do  all  the  other  members  of  the 
profession.  One- pilot  should  be  allowed  to 
collect  the  same  fees  as  another  pilot  for 
similar  services.      One  railroad  should  be 
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subjected  to  a  fine,  or  other  penalty,  for 
failing  to  blow  its  whistle  at  a  crossing,  just 
as  all  other  railroads  should  be  required  to 
do.  One  railroad  should  be  required  to  pay, 
on  its  gross  earnings,  a  tax  to  pay  the  ex- 
penses of  the  railroad  commissioners  of  this 
state,  just  as  all  the  balance  of  the  railroads 
in  this  state  are  required  to  do.  Equality 
is  equity.  But  when  the  law  reaches  out  its 
strong  arms,  and  punishes  the  murderer,  he 
should  not  complain  that  his  other  fellow 
citizens,  who  have  not  committed  murder, 
are  not  also  hung.  The  lawver  who  pays  a 
tax  on  his  profession  should  not  complain 
that  a  tanner  does  not  pay  a  like  tax.  A 
commission  merchant  should  not  feel  cha- 
grined because  a  pilot  collects  fees  for  bring- 
ing a  Tessel  into  port  and  he  cannot.  A  rail- 
road should  not  complain  when  it  has  to  pay 
the  expenses  of  the  railroad  commission, 
whose  office  it  is  to  superintend  its  business, 
because  a  cotton  factory,  with  whom  the 
railroad  commission  has  no  business,  is  not 
required  to  pay  its  part  of  such  expenses. 
And  so  with  the  balance.  It  is  upon  those 
common  carriers  who  have  been  confided 
valuable  franchises  by  the  state  on  condition 
of  a  use  of  them  by  the  public,  and  who 
operate  railroads  over  a  right  of  way  contig- 
uous to  the  property  of  oUiers  with  a  flying 
locomotive  whose  sparks  sometimes  spread 
ruin  to  others.  It  is  to  the  railroads,  who 
alone  do  this,  that  the  law  speaks,  whether 
such  railroads  are  operated  and  owned  by  one 
man,  a  partnership  of  men,  or  a  chartered 
company.  It  speaks  to  every  one  alike.  It 
is  no  respecter  of  persons.  This  exception  is 
overruled. 

{b)  What  is  said  in  disposing  of  the  objec- 
tion indicated  as  "(a)"  will  apply  with 
equal  force  to  the  objection  now  pre- 
sented. 

(e)  The  laws  of  this  state  reserved  the 
right  to  change  the  contract.  The  Legisla- 
ture, in  its  wisdom,  has  acted.  In  our  judg- 
ment, its  action  is  not  liable  to  be  considered 
an  error  as  alleged. 

(d)  The  short  reference  in  (c)  applies  here 
as  well. 

(e)  and  (/) .  We  are  at  a  loss  to  perceive 
how  this  action  of  .the  state  can  be  said  to 
deprive  or  take  the  private  property  of  rail- 
roads and  give  it  to  another  without  the  rail- 
roads' consent,  and  contrary  to  law, — es- 
pecially to  the  Constitution  of  this  state. 
A  little  reflection,  we  are  sure,  will  remove 
this  difficulty.  Where  railroads  arc  made  to 
pay  damages  to  persons  whose  persons  or 
property  they  have  injured,  it  cannot  be  said 
that  such  damages,  though  very  unwillingly 
paid,  are  taken  from  them  contrary  to  law. 
It  is  the  law  when  enforced  that  requires  the 
damages  paid.  The  provision  of  the  statute 
creating  the  offense,  for  the  commission  of 
which  the  damages  are  adjudged  to  be  paid, 
can  in  no  sense  be  made  to  apply  to  the  case 
suggested  in  these  exceptions.  The  grounds 
of  appeal  must  all  be  dismissed. 

R  in  tJiejudffmevt  of  this  court  that  th£  judg- 
ment of  the  Circuit  Cotirt  be  afflrvied. 

.  McGowan,  J.: 
I  am  not  inclined  to  declare  an  Act  of  the 
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Legislature    imcoDstitutionai   unless    it    is 
clearly  so.     I  concur  in  the  result. 

Mclver*  Ch.  J. ,  dissenting : 

It  being  admitted  that  the  fire  which  de- 
stroyed plaintiff's  property  some  time  in 
July,  1890,  had  its  origin  in  sparks  escaping 
from  defendant's  locomotive,  and  that  the 
damages  sustained  amounted  to  $100,  the 
only  question  in  the  court  below,  and  the 
only  question  raised  by  this  appeal,  is 
whether  section  1511  of  the  General  Statutes 
comes  in  conflict  with  the  provisions  of  the 
Constitution  of  this  state  or  that  of  the 
United  States.  The  section  in  question  reads 
as  follows:  "Every  railroad  corporation 
shall  be  responsible  m  damages  to  any  per- 
son or  corporation  whose  buildings  or  other 
property  may  be  injured  by  fire  communi- 
cated by  its  locomotive  engines,  or  originat- 
ing within  the  limits  of  the  right  of  way  of 
said  road  in  consequence  of  the  act  of  any  of 
its  authorized  agents  or  employes,  except  in 
any  case  where  property  shall  have  been 
placed  on  the  right  of  way  of  such  corpora- 
tion unlawfuUy^or  without  its  consent ;  and 
shall  have  an  insurable  interest  in  the  prop- 
erty upon  its  route  for  which  it  may  be  so 
held  responsible,  and  may  procure  insurance 
thereon  in  its  own  behalf. "  This  section  has 
been  construed  bv  this  court  in  the  case  of 
Thompson  v.  Mchmoiid  d  D.  R.  CS?.,  24  S. 
C.  866,  as  designed  to  eliminate  the  element 
of  neglierence,  whenever  a  railroad  company 
is  sued  for  damages  occasioned  by  fire  com- 
municated by  its  locomotives,  or  originat- 
ing upon  the  right  of  way  in  consequence  of 
the  act  of  any  of  the  authorized  agents  or 
employes  of  such  company.  So  that  the 
practical  inquiry  here  is  whether  the  Legis- 
lature has  the  power  to  pass  an  Act  making 
a  railroad  company  liable  for  damages  done 
to  the  property  of  another,  without  fault  on 
its  part,  and  while  in  the  lawful  use  of  its 
own  property.  This  Question,  not  having 
been  raised  or  considered  in  Thompson's  Case, 
9upra,  is  now  presented  for  the  first  time, 
and  must  now  be  determined.  The  general 
rule,  as  I  understand  it,  is  that  where  one 
person,  in  the  lawful  use  of  his  own  prop- 
erty, happens  to  do  some  injury  to  the  prop- 
erty of  another,  without  fault  on  his  part, 
he  is  not  liable  for  the  damages  resulting 
from  such  injury.  To  make  him  so  liable, 
it  is  necessary  to  show,  not  only  the  injury 
(lone,  but  also  that  it  was  due  to  some  fault, 
either  willful  or  negligent,  on  the  part  of  the 
person  sought  to  be  charged.  This  rule  has 
been  applied  to  cases  in  which  the  damages 
sustained  resulted  from  fire  communicated 
by  sparks  from  locomotive  engines  running 
on  railways.  Cooley,  Torts,  589-592,  where 
that  eminent  author  says,  "The  gist  of  the 
action  is  negligence."  Seelalso  McOready 
V.  Sotith  Carolina  R.  Co. ,  2  Strobh.  L.  356, 
where  Wardlaw,  «/.,  lays  down  the  same 
doctrine.  In  addition  to  this,  it  will  be 
found  that  the  Legislature  has  incorporated 
this  principle  in  its  legislation  upon  the 
subject  of  the  destruction  of  property  by  fire, 
for  by  section  2497  of  the  General  Statutes, 
its  amended  by  the  Act  of  1886,  (19  Stat,  at  L. 
p.  621,  which  was  the  law  in  force  at  the  time 
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of  the  destruction  of  the  property  of  plaintiff 
by  fire, )  it  is  expressly  declared  that  whoever 
shall  maliciously  or  negligently  set  fire  to 
any  combustible  matter,  so  as  thereby  the 
woods,  etc.,  of  another  be  set  on  fire,  shall 
be  liable  to  indictment,  and  shall,  moreover, 
be  liable  to  an  action  for  damages ;  and,  in 
the  subsequent  amendment  by  the  Act  of 
1891,  (20  Stat,  at  L.  p.  1125,)  the  same  ele- 
ment of  negligence  is  retained.     It  seems, 
therefore,  that  the  Legislature,  by  the  pro- 
visions of  section  1511  of  the  Gteperal  Stat- 
utes, has  undertaken  to  apply  a  much  more 
stringent  rule  to  railroad  corporations  than 
would  be  applied  to  all  other  persons  under 
like  circumstances.     Now,  as  it  is  properly 
conceded  that  corporations,  in  inquiries  like 
the  present,  must  be  regarded  as  persons,  it 
seems  to  me  that  the  section  in  question  is  a 
violation  of  section  12,  art.  1,  of  the  Consti- 
tution of  tliis  state,  as  well  as  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States.     In  other  words,  it  is  class  legisla- 
tion, which  it  was  one  of  the  objects  of  those 
constitutional  provisions  to  prevent.    It  sub- 
jects a  railroad  corporation  to  **  other  re- 
straints or  disqualifications"  in  regard  to  its 
personal  rights  than  such  as  are  laid  upon 
others  under  like  circumstances,  and  it  de- 
nies to  railroad  corporations  **  the  equal  pro- 
tection of  the  laws ;"  and  it  t^nds  to  deprive 
a  railroad  corporation  of  its  property  with- 
out due  process  of  law,  and  merely  oy  leg- 
islative declaration,  for,  as  we  have  seen, 
where  fire  is  communicated  to  the  lands  of 
another  by  sparks  escaping  from  a  locomotive 
engine  of  a  railroad  corporation  while  pass- 
ing over  its  track  lawfully,  as  it  has  a  right 
to  do  under  the  provisions  of  its  charter,  tiiis 
legislation  undertakes  to  make  such  corpora- 
tion liable  for  any  dama^re  that  may  ensue, 
whether  there  is  any  negligence  on  the  part 
of  the  corporation  or  not ;  while,  if  the  same 
damage  is  done  by  any  other  person  to  the 
property  of  another,  he  cannot  be  made  liable 
without  proof  of  some  fault  or  negligence 
upon   the   part  of   the  person  causing   the 
damage.     It  is  true  that  class  legislation 
may  sometimes  be  vindicated  as  an  exercise 
of  the  police  power,  but  I  a^ee  with  Mr. 
Justice  Pope  that  the  le>;lslation  here  under 
consideration  cannot  be  vindicated  as  an  ex- 
ercise of  the  police  power;  and  I  need  not 
undertake  to  add  anything  to  what  he  han 
said  in  his  opinion  upon  this  subject.     It 
must  be  remembered  that  the  question  here 
is  not  as  to  the  power  of  the  Legislature  to 
enact  laws  for  the  proper  regulation  of  rail- 
road corporations  in  the  exercise  of  the  fran- 
chises granted  to  them,   which   would   hfy 
readily  conceded.     The  chapter  of  the  Gen- 
eral Statutes  in  which  the  section  under  con- 
sideration is  found  affords  numerous  instances 
of  the  exercise  of  such  a  power,  which  never 
have  been,  and  never  can  be,  successfully 
questioned.     But  the  question  here  is  as  to 
the  power  of  the  Legislature  to  enact  a  law 
by  which  the  liability  of  a  railroad  corpora- 
tion for  an  injury  done  to  the  property  of 
another  without  fault  on  its  part,  while  in 
the  lawful  use  of  its  own  property,  shall  be 
measured  by  a  different  rule,  and  aetermined 
by  a  different  principle,  from  that  which 
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would  be  applied  to  every  other  person  who, 
while  in  the  lawful  use  of  his  own  property, 
should,  without  fault  on  his  part,  injure  the 
property  of  another,  whereby,  in  the  latter 
case,  it  would  be  absolutely  necessary  to 
show  negligence  in  order  to  fix  liability, 
while  in  the  former  it  would  not  be  necessary 
to  show  any  ne/rligence  whatever.  Nor  fs 
this  a  question  whether  the  Legislature  may 
not  enact  a  law  altering  the  rules  of  evidence, 
by  declaring  that,  where  the  property  of  a 
person  is  injured  by  Arc  caused  by  sparks 
escaping  from  a  locomotive  engine,  proof  of 
the  injury  from  such  a  cause  shall  constitute 
prima  facie  evidence  of  negligence,  and 
throw  the  burden  of  proof  upon  the  railroad 
corporation  using  such  locomotive  of  showing 
that  there  was  no  negligence:  but,  as  I  have 
said,  the  question  practically  is  whether  one 
principle  of  law  can  be  applied  to  railroad 


corporations  and  another  to  all  other  persons, 
under  like  circumstances.  We  have  no  case 
in  this  state  directly  in  point,  and  it  must  be 
conceded  that  the  authorities  elsewhere  are 
conflicting.  It  seems  to  me,  however,  that 
the  cases  which  hold  legislation  of  the  char- 
acter of  this  now  under  consideration  as  un- 
constitutional, are  better  founded  in  reason 
than  those  which  hold  the  contrary.  See 
Zeigler  v.  South  cfc  North  Alabama  R.  Co.  58 
Ala.  594;  San  Mateo  County  v.  Southern 
Pac.  R.  Co,  18  Fed.  Rep.  722 ;  New  Orleans 
dt  N.  E.  R.  Co,  V.  Bourgeois^  66  Miss.  8 ; 
Oregon  R.  dk  Nat.  R,  Co,  v.  Smalley,  1  Wash. 
206;  Chicago,  M,  dk  St.  P.  R.  Co.  v. 
Minnesota,  184  U.  S.  418,  38  L.  ed.  970.  It 
seems  to  me,  therefore,  that  section  1511  of 
the  General  Statutes  is  clearly  unconstitu- 
tional, and  should  be  so  declared. 
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A  eontimet  Ibr  the  employment  of  a 
keeper  of  a  oounty  poor-house  for 
three  years  is  not  within  tbe  power  of  a 
board  of  supervisors,  each  of  whotn  is  eleotedfor 
one  year  only,  aitbouirh  the  statute  gives  them 
power  to  appoint  such  keeper  without  any  ex- 
press limitation  as  to  tbe  time. 

(November  2,  laoe.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  Judgment  of  the  Circuit  Court  for 
Edgar  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  the  amount  of  com- 
pensation which  plaintiff  alleged  that  he  had 
earned  as  keeper  of  the  county  poor-house. 
AMrmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  BL  S«  Tanner,  Josrah  E«  Dyas 
and  Qeorge  A.  VanDyke,  lor  appellant: 

The  contract  between  appellant  and  the 
county  is  authorized  by  paragraph  4,  g  28, 
chap.  107.  p.  1788,  Starr  &  Curtis'  Annotated 
Statutes  of  Illinois.  The  power  of  the  county 
board  to  appoint  a  keeper  of  the  poor-house 
being  conceded,  leaves  nothing^n  dispute  but 
the  length  of  time  for  which  the  keeper  may 
be  appointed. 

A  contract  made  in  good  faith  by  the  county 
board  employing  a  keeper  of  the  poor  farm 
for  a  reasonable  time,  even  though  such  time 
exceeds  the  term  of  office  of  the  members  of 
the  board  of  supervisors,  is  valid  and  bindin>; 
on  the  county. 

Stecenfon  v.  School  Directors,  87  111.  255. 

Messrs.  James  A.  Eads  and  Henry  Van 
Sellar.  for  appellee: 


Counties  possess  no  powers,  except  such  as 
are  expressly,  or  by  necessarv  implication, 
conferrcd  upon  them  by  the  legislative  depart- 
ment of  ffovemment. 

Scates  V.  King,  110  HI.  466;  Dill.  Mun.  Corp. 
pp.  32,  83,  §  10,  and  note,  p.  102,  §  65. 

A  county  may  make  authorized  contracts, 
but  thev  have  no  power  to  make  contracts 
which  shall  cede  away,  control,  or  embarrass 
their  governmental  powers,  or  which  shall 
disable  them  from  performing  their  public 
duties. 

Dill.  Mun.  Corp.  p.  110,  §  61. 

The  support  and  care  of  the  poor  is  a  mat- 
ter of  pubhc  concern  and  is  a  governmental  or 
public  dutv  imposed  by  law  on  counties. 

Dill.  Mun.  Corp.  p.  82,  §  10. 

The  law  imposes  on  the  county  the  duty  of 
caring  for  the  poor,  by  levying  annually  the 
necessary  taxes  and  by  the  employment  of  the 
necessary  agents  and  servants.  This  duty 
thev  cannot  delegate  to  others,  nor  can  they 
make  any  contract  that  will  hinder  or  em- 
barrass them  in  the  performance  of  that  duty. 

East  St.  Louis  v.  East  St.  Louis  Gaslight  dt 
Coke  Co,  19  111.  App.  46;  Stevenson  v.  School 
Directors,  87  111.  265;  Dams  v.  School  Directors. 
92  111.  294. 

CrmSgt  J',  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  assumpsit  brought  by 
Andrew  Millikln  against  the  county  of  Edgar 
to  recover  damages  for  the  breach  of  an  al- 
leged contract  entered  into  by  and  between  the 
parties.  It  is  averred  in  the  declaration  that 
on  the  11th  day  of  April,  1889,  the  board  of 
supervisors  of  the  county  appointed  the  plain- 
tiff steward  or  keeper  of  Eagar  county  poor- 
house  for  the  term  of  three  years  from  the  1st 
day  of  Ma^,  1889,  and  agreed  to  pay  him  as 
compensation  $1,700  per  annum,  payable  in 
quarterly  installments  on  the  1st  days  of  March, 
June,  September,  and   December;  that   the 


Nora.— The  subject  of  the  power  of  public  ofB- 1  or  for  a  term  of  years  is  fully  treated  In  a  note  to 
cers  to  make  contracts  bindinir  on  their  successors  i  Shelden  v.  Fox  (Kan.)  16  L.  R.  A.  267. 

18L.R.A. 


448 


Illinois  Supreios  Court. 


Nov., 


plaintiff  gave  bond  with  security  for  the  per- 
formance of  his  duties,  which  was  approved 
by  the  board;  that  he  entered  upon  the  dis- 
charge of  his  duties  under  the  appointment, 
and  continued  in  the  discharge  thereof,  faith- 
fully performing  all  duties  imposed  upon  him, 
until  the  6th  day  of  March,  1890,  when  the 
board  of  supervisors  discharged  the  plaintiff, 
and  ordered  him  to  vacate  the  i>oor  farm,  and 
then  and  there  dispossessed  him,  and  refused 
lon<!er  to  permit  plaintiff  to  perform  the  duties 
of  said  appointment,  by  means  whereof  he  was 
injured,  and  has  sustained  damages,  etc.  The 
defendant  interposed  a  general  demurrer  to 
the  declaration,  which  the  court  sustained, 
and,  the  plaintiff  electing  to  abide  by  his  dec- 
laration, judgment  was  entered  against  him 
for  costs,  which  was  affirmed  in  the  appellate 
court. 

The  only  question  presented  by  the  appeal 
is  whether  the  board  of  supervisors  had  the 
power  to  enter  into  the  contract  with  the  plain- 
tiff described  in  the  declaration  for  the  term  of 
three  years.  Counties  are  political  divisions  of 
the  state  created  for  governmental  purposes. 
They  possess  such  powers  as  have  been  con- 
ferred by  the  Constitution  and  legislative  de- 
partment of  the  state.  Their  powers  are  of  a 
public  nature  conferred  merely  for  public  pur- 
poses, an^  thev  should  be  exercised  in  such  a 
manner  as  will  best  promote  the  interest  and 
advance  the  welfare  of  the  people.  In  chap- 
ter 34,  Rev.  Stat.,  will  be  found  many  of  the 
principal  powers  conferred  upon  counties. 
Section  22  provides  that  each  county  shall  be 
a  body  politic  and  corporate,  and  may  sue  and 
be  sued;  seel  ion  23  provides  that  the  powers 
shall  be  exercised  by  a  county  board;  and  sec- 
tion 24  confers  authority  to  purchase  and  hold 
real  and  personal  property  necessary  for  the 
use  of  the  county,  to  make  contracts,  and  do 
all  other  acts  in  relation  to  the  property  and 
concerns  of  the  county,  necessary  to  the  exer- 
cise of  its  corporate  powers;  section  26  makes 
it  the  duty  of  the  county  board  to  erect  and 
keep  in  repair  alms-houses,  jails,  and  other 
necessary  county  buildiogs;  while  section  25 
confers  power  on  the  board  to  cause  to  be  an- 
nually levied  and  collected  taxes  for  county 
purposes.  Section  14,  chapter  107,  provides 
that  every  county  (except  those  in  which  the 
poor  are  supplied  by  the  towns)  shall  receive 
and  support  the  poor  resident  in  the  county. 
Section  28  also  provides  that  the  county  board 
shall  have  power  to  acquire  a  suitable  tract  of 
land  upon  which  to  erect  and  maintain  a 
county  poor-house;  to  appoint  a  keeper  of  the 
poor-house,  and  all  necessary  agents  for  the 
management  and  control  of  the  poor- house 
and  ^rm,  and  prescribe  their  compensation 
and  duties.  The  power  and  duty  of  the  county 
board  to  make  proper  provision  for  the  care, 
custody,  and  support  of  the  poor  of  the  county 
is  so  plainly  conferred  and  so  clearly  enjoined 
by  the  provisions  of  the  statute  cited  that 
neither  can,  with  any  show  of  plausibility,  be 
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questioned  or  denied.  Bnt  while  the  power 
of  the  county  board  to  employ  a  suitabfe  per- 
son to  keep  and  manage  the  poor-house  may  be 
conceded,  can  that  power  be  exercised,  as  was 
attempted  to  be  done,  by  entering  into  a  coo- 
tract  like  the  one  descrioed  in  pbintiff's  dec- 
laration, running  for  a  period  of  three  years? 
Reliance  is  placed  on  the  last  part  of  section 
28  of  chapter  107  of  the  Statutes,  set  out  above, 
as  authority  for  the  making  of  the  contract  by 
the  board.  That  clause  of  the  statute  does  not 
in  terms  impose  a  limit  as  to  the  time  for  which 
the  keeper  of  the  poor-house  may  be  appointed 
by  the  board,  but,  in  placing  a  construction 
upon  it,  it  must  be  construed  in  view  of  and 
in  connection  with  other  provisions  of  the  stat- 
ute relating  to  the  powers  of  the  board.  At 
the  time  the  contract  was  attempted  to  be  made 
the  members  of  the  board  of  supervisors  were 
elected  annually;  each  member  held  his  office 
for  the  term  of  one  year,  and  no  longer.  The 
board  was  clothed  with  authority  to  levy  taxes 
to  raise  funds  to  support  paupers,  but  this 

?ower  was  required  to  be  exercised  annually, 
n  view  of  these  provisions  of  the  statute  it 
would  be  an  unreasonable  construction  of  the 
statute  relied  upon  to  hold  that  the  Legislature 
intended  to  clothe  the  board  with  authority  to 
enter  into  a  contract  with  the  keeper  of  a  poor- 
house  to  run  for  the  term  of  three  years.  If 
the  board  had  the  power  to  enter  into  a  bind- 
ing contract  of  this  character  for  three  years, 
no  reason  is  perceived  why  it  might  not  make 
a  contract  for  five  or  even  ten  years,  and,  if 
this  could  be  done,  the  hands  of  succeeding 
boards  would  be  tied, — their  powers  taken 
from  them.  If  this  important  power — the  su- 
pervision of  a  poor  farm  and  the  care  of  the 
unfortunate — may  be  so  far  delegated  as  was 
attempted  in  this  case,  the  county  might  be  de- 

{>rived  in  a  great  measure  of  one  of  the  most 
mportant  affairs  intrusted  to  its  care  and  su- 
pervision. The  statute  should  not  receive  a 
construction  which  might  lead  to  such  disas- 
trous results,  unless  the  language  employed 
would  admit  of  no  other  reasonable  interpreta- 
tion. While  the  identical  question  presented 
by  this  record  has  not  heretofore  been  before 
this  court,  similar  questions  arose  in  Stevenson 
V.  School  Directors,  87  111.  255,  and  Davis  v. 
School  Directors,  02  111.  294;  and  in  those  cases 
we  held  that  school  directors  were  powerless  to 
enter  into  contracts  with  teachers  extending 
substantially  beyond  the  current  year.  What 
was  said  in  those  cases  would  seem  to  be  ap- 
plicable here.  East  St.  Louis  v.  East  St.  Louis 
Gas  Light  di  Coke  (Jo.,  98  111.  415,  although 
not  clearly  in  point,  involves  a  question  some- 
what similar.  In  conclusion,  we  are  satisfied 
the  county  board  exceeded  its  power  in  mak 
ing  the  contract  relied  upon  by  appellant,  and 
we  fully  concur  with  the  judgment  of  the 
county  court  and  appellate  court  in  holding  it 
invalid. 

The  judgment  of  the  Ajypellate  Court  will  be 
affirmed. 
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1.  The  Jury  miiflt  determliie  whether 
the  plumber  or  the  dty  was  responai- 
ble  Ibr  the  acts  of  laborers  in  leaTis^r 
ungpaarded  an  exeavation  made  in  the 
street  to  connect  private  properi;y  with  the 
city  water  main,  where  a  city  ordinance  prohib- 
ited any  person  without  the  consent  of  the  water 
board  from  tappin^r  or  making  any  connection 
with  a  distributinir  pipe,  which  had  been  inter- 
preted to  include  the  making'  of  the  excavation, 
by  the  board  whose  custom  had  been  to  furnish 
men  for  that  purpose,  and  the  plumber  employed 
by  the  landowner  had  in  accordance  wiUi  such 
custom  applied  for  and  received  the  men  who 
were  to  be  paid  by  the  city  which  waste  be  reim- 
bursed by  the  plumber. 

2*   The  neipU^enee  of  dty  employes  in 


leaving  nneovered  an  excavation  in  a 
street  made  by  them  under  direction  of  the 
superintendent  of  the  city  waterworks  for  the 
purpose  of  connectinir  a  private  house  with  the 
street  main  makes  the  city  liable  although 
the  work  was  done  at  the  request  of  a  private 
contractor  who  had  agreed  with  the  owner  of  the 
house  to  do  the  work. 

8*  Notice  to  a  city  of  a  dangerous  ex- 
cavation in  a  street  is  not  necessary  to 

make  it  liable  for  injuries  caused  thereby  where 
the  excavation  was  made  by  employ^  of  the 
city  under  proper  authority. 

4.  Interest  on  the  sum  by  which  prop- 
erty is  dindnished  in  value  on  account  of 
an  accident  in  a  street  caused  by  the  negligence 
of  a  city  may  be  included  in  the  damages  awarded 
therefor. 

(October  4 ,  1802.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Qeneral  Term  o^  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 


Note.— Interest  on  sum  aUowed  as  damoQts, 

I.  fY>r  personal  itt^rfM. 

Interest  cannot  be  allowed  on  a  sum  awarded  as 
damages  for  a  personal  injury  to  a  brakeman  on  a 
railroad  but  the  verdict  should  be  for  a  sum  In 
gross  for  all  damages  to  the  date  of  the  Judgment. 
Louisville  &  N.  R.  Co.  v.  Wallace  (Tenn.)  14L.  R.  A. 
548. 

Interest  cannot  be  added  to  the  discretionary 
damages  allowed  by  the  iury  for  a  personal  injury 
inflicted  by  reason  of  the  negligence  of  a  railroad 
company.  Western  &  A.  B.  Co.  v.  Toung,  81  da. 
887. 

Interest  cannot  be  allowed  on  damages  for  per- 
sonal injuries  received  by  the  running  away  of  a 
horse  caused  by  fright  at  cars  which  had  run  off 
the  track  at  a  crossing.  Pittsburgh  S.  R.  Co.  v. 
Taylor,  104  Pa.  900.  The  Judgment  was,  however, 
reversed  on  tlie  ground  that  there  had  been  no 
negligence. 

Interest  cannot  be  allowed  on  the  damages  given 
by  the  Jury  for  unlawfully  ejecting  a  person  from 
a  railroad  train.  Nichols  v.  Union  Pac.  R.  Co. 
Utah)  Sept.  12,  1891. 

But  in  EU  V.  Northern  Pac.  B.  Co.  (N.  Dak.)  12 
X..  B.  A.  97,  it  was  said  that  while  an  Instruction  to 
a  Jury  to  idlow  interest  on  the  sum  allowed  as  dam- 
ages to  an  employ^  of  the  company  for  injuries  re- 
ceived through  the  negligence  of  the  foreman 
under  whom  he  was  working,  was  error,  interest 
might  be  given  in  the  discretion  of  the  Jury,  under 
N.  Dak.  Comp.  Laws,  •  4578,  providing  that  *'in  an 
action  for  the  breach  of  an  obligation  not  arising 
from  contract  .  .  .  interest  may  be  given  in  the 
discretion  of  the  Jury.'' 

When  death  resuitM. 

Interest  on  damages  for  the  death  of  a  railroad 
employ^  cannot  be  allowed  as  a  matter  Cof  right, 
but  the  allowance  of  it  is  in  the  discretion  of  the 
Jury,  and  if  allowed  it  must  not|be  aa  interest,  but 
as  a  part  of  the  damages.  Central  B.  Co.  v.  Sears, 
vD  Oa.  4«v. 

But  in  New  Tork^interest  must  be  added  under 
N.  Y.  La%7s11847,  chap.  480,  as  ameodedlby  N.  Y. 
Laws  1870,  chap.  78,1N.  Y.  Codei'av.  Proc.,  I  1904, 
providing  that|damages  not  to  exceed  five  thous- 
and dollars  may  be  awarded  for  the  death  of  a  per- 
son, through  the  wrongful  act,  neglect,  or.default 
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of  another  person  or  of  a  corporation,  and  that  the 
clerk  must  add  to  the  sum  awarded  interest  from 
the'decedent'B  death  and  include  it  in  the  Judgment. 
Salter  V.  Utica  &  a  B.  R.  Co.  86  N.  Y.  401;  Erwin  v. 
Neversink  8.  B.  Co.  28  Hun,  678. 

In  Cornwall  v.  Mills,  12  Jones  &  S.  46,  this  pro- 
vision was  held  not  to  be  unconstitutionaL 

And  in  Manning  v.  Port  Henry  I.  O.  Co.  of  Lake 
Champlain,  91  N.  Y.  064,  it  was  held  that  the  clerk 
must  add  this  interest  even  though  the  Jury  had 
intended  to  include  it  in  their  verdict,  the  defend- 
ant's remedy  being  to  move  to  set  aside  the  verdict 
on  that  ground. 

But  in  Bobostem  v.  New  York,  N.  H.  &  H.  B.  Co., 
84  Fed.  Bep.  719,  it  was  held  that  when  the  complaint 
demanded  $5,000,  but  no  demand  ^as  made  for 
interest,  none  could  be  allowed  on  a  verdict  of 
$5,000,  but  with  the  plaintUTs'  consent  the  verdict 
might  be  reduced  to  such  an  amount  that  with 
interest  it  would  amount  only  to  that  sum. 

II.  For  injuries  to  property. 
1.  By  railway  fires. 

On  this  subject  there  is  a  direct  contlict  in  the 
authorities.  In  Missouri  it  is  held  that  it  cannot  be 
recovered  on  the  damages  allowed  for  property 
destroyed  by  Are  originating  from  a  locomotive,  as 
there  is  no  statute  providing  for  allowing  it.  Ken- 
ney  v.  Hannibal  &  St.  J.  B.  Co.  68  Mo.  90;  Atkinson 
V.  Atlantic  &  P.  B.  Co.  68  Mo.  867;  Meyer  v.  Atlantic 
&  P.  B.  Co.  64  Mo.  542;  De  bteiger  v.  Hannibal  &  St. 
J.  R.  Co.  78  Mo.  88. 

This  was  conceded  by  the  plaintiff  in  Flannery  v. 
St.  Louis,  I.  M.  &  S.  B.  Co.  44  Mo.  App.  886. 

In  Garrett  V.  Chicago  k  N.  W.  B.Co.,  86  Iowa,  121, 
it  was  held  that  while  the  Jury  might  include  inter- 
est in  assessing  damages  in  such  a  case,  it  could  not 
be  added  by  the  court  to  their  verdict. 

In  Arthur  v.  Chicago,  B.  I.  &  P.  B.  Co.,  61  Iowa 
648,  it  was  held  that  interest  was  properly  Included 
by  the  court  on  the  value  of  what  was  thus  de- 
stroyed. 

And  in  Johnpon  v.  Chicago  &  N.  W.  B.  Co.,  77 
Iowa,  666,  it  was  held  that  interest  should  be  added 
to  the  value  of  hay  thus  destroyed. 

Interest  should  be  allowed,  though  not  as  such 
but  as  an  addition  to  the  damages.  Parrott  v. 
Housatonic  B.  Co.  47  Conn.  575. 

Interest  should  be  allowed  on  the  value  of  prop- 
erty thus  destroyed  which  has  a  definite  money 
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the  ReDsselaer  County  Circuit  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  a  horse  which  resulted 
from  a  defect  in  a  street.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  WilliAm  J.  Roche,  for  appellant: 

In  actions  sounding  in  tort,  such  as  the  pres- 
ent, where  the  damages  are  unliquidated,  are 
not  readily  ascertainable,  and  the  claim  is  con- 
tested, the  allowance  of  interest  has  no  basis  in 
law  or  reason;  at  most,  it  is  to  be  left  to  the 
discretion  of  the  Jury  to  determine  whether  in- 
terest should  be  granted  as  a  part  of  the  in- 
denmity. 

Fiteh  V.  Livingston,  4  Sandf.  492;  Walrath 
V.  Redfield,  18  N.  Y.  457:  Mygatt  v.  Wilcox,  45 
K.  Y.  806,  6  Am.  Rep.  90;  MeCollum  v.  Sew- 
ard, 62  N.  Y.  816;  Adams  v.  Fort  Plain  Bank, 
86  »N.  Y.  255;  MeCormiek  v.  Pennsylvania 
Cent  R.  Co.  49  N.  Y.  808;  Van  Rensselaer  v. 
Jewett,  2  N.  Y.  185;  Bay  v.  New  York  Cent.  R. 
Co.  22  Hun.  412,  affirmed,  89  N.  Y.  616;  Mercer 
V.  Vose,  67N.  Y.  56;  Smith  v.  Velie,  60  N.  Y.  106; 
Black  V.  Camden  d  A.  R.  d:  Transp.  Co.  45 
Barb.  40;  Hand  v.  Church,  89  Hun.  303; 
Holmes  v.  Ranken,  17  Barb.  454;  De  Witt  v. 


De  Witt,  46  Hun,  258;  Winch  v.  Mutual  Ben, 
lee  Co.  86  N.  Y.  618:  UiUe  v.  Bank»,  85  N.  Y. 
258;  Re  Strickland,  22  N.  Y.  8.  R.  901;  White 
V.  Miller,  78  N.  Y.  893,  84  Am.  Rep.  644; 
Sargent  v.  Hampden,  38  Me.  581;  Cox  v.  Mc- 
Laughlin, 76  Cal.  60.  9  Am.  St  Rep.  164;  Far- 
reUy  v.  Cincinnati,  2  Disney  (Ohio)  516;  Me- 
Masier  v.  StaU,  108  N.  Y.  542;  Hodge  v.  New 
York  Cent.  AH.  R.  R,  Co.  27  Hun,  894:  Reus 
V.  New  TarkSieam  Co.  36  N.  Y.  8.  R.  86;  Par- 
rott  V.  Knickerbocker  Zee  Ci>.  46  N.  Y.  361 ;  Mans- 
field y.  New  York  Cent,  db  H.  R.  R.  Co.  114  N. 
Y.  331;  Sayre  v.  StaU,  123  N.  Y.  291. 

Mr.  Chikrles  E.  Patterson,  for  respond- 
ent: 

Municipal  corporations  proper,  having  the 
usual  duties  and  powers  conferred  upon  them 
respecting  streets  within  their  limits,  owe  to  the 
public  the  duty  to  keep  them  in  a  safe  condi- 
tion for  use  in  the  usual  mode  by  travelers,  and 
are  liable  in  a  civil  action  for  special  injury  re- 
sulting from  neglect  to  perform  this  duty. 

Ehrgott  v.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622. 

Defendant  cannot  avoid  the  application  of 
this  principle  to  this  case,  unless  it  shall  estab- 


valae  susceptible  of  easy  proof.  Kegan  v.  New 
York  &  N.  B.  R.  Ck).  60  Conn.  124. 

And  in  Jacksonville,  T.  &  K.  W.  JEL  Co.  v.  Penin- 
sular L.  Transp.  9t  Mtg.  Co.,  17  L.  K.  A.  88, 27  Fla.  1, 
it  was  allowed  as  a  matter  of  right. 

Interest  sbould  be  allowed  on  the  value  of  cotton 
thus  destroyed.  Texas  ft  P.  R.  Co.  v.  Tankersley, 
88  Tex.  67;  Texas  ft  P.  R.  Co.  v.  Levi,  GQ  Tex.  979. 

And  this  whether  the  Jury  is  so  charged  or  not. 
Galveston,  H.  ft  B.  A.  R.  Co.  y.  Home,  aQ  Tex.  643. 

An  Instruction  to  the  Jury  requiring  them  to 
allow  interest  from  the  commencement  of  the 
suit,  is  proper.  Chapman  v.  Chicago  ft  N.  W.  R. 
Co.  86  Wis.  296, 7  Am.  Rep.  81. 

In  Kellogg  V.  Chicago  ft  N.  W.  R.  Co.,  28  Wis.  228, 
7  Am.  Rep.  69,  an  exception  to  aBimilar  charge  was 
not  urged. 

And  in  Whitney  v.  Chicago  ft  N.  W.  R.  Co.,  27 
Wis.  827,  interest  was  allowed  on  the  value  of  wool 
destroyed  by  lire  before  removal  from  the  freight 
house. 

Interest  may  be  allowed  in  the  discretion  of  the 
Jury.  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Barnes,  2  Ind. 
App.  218. 

By  way  of  additional  damages.  Woodward  v. 
Ulinois  Cent.  R.  Co.  1  Biss.  408, 1  Bias.  447. 

And  an  instruction  that  the  Jury  must  allow  it  is 
reversible  error.  Home  Ids.  Co.  v.  Pennsylvania 
R.  Co.  11  Hun,  182. 

But  if  the  Jury  does  not  allow  it  no  harm  is  done. 
Bddy  V.  Lafayette,  49  Fed.  Rep.  807,  4  U.  S.  App. 
247. 

And  in  Whttbeck  v.  New  York  Cent.  R.  Co.,  86 
Barb.  644,  an  instruction  that  if  the  Jury  found  for 
the  plaintilf,  they  should  allow  him  interest  on  the 
value  of  fruit  trees  destroyed  by  flre  from  a  loco- 
motive was  held  proper. 

In  Kendrlck  v.  Towle,  60  Mich.  868, 1  Am.  St.  Rep. 
686,  it  was  held  that  interest  might  be  allowed  on 
the  value  of  a  sawmill  destroyed  by  flre  originating 
from  sparks  from  a  locomotive  on  a  private  road, 
if  the  recovery  was  restricted  to  the  actual  value 
of  the  property  destroyed. 

2.  Bu  other  Ares. 

Interest  may  be  allowed  on  the  value  of  property 

destroyed  by  sparks  from  a  steam  dredge  used  in 

excavating  a  canal.    Hinds  v.  Barton,  26  N.  Y.  644. 

It  is  proper  to  allow  it,  though  it  is  not  demand- 

^ble  of  right,  on  the  value  of  buildings  destroyed 
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by  a  flre  started  by  the  defendant  on  his  own  land, 
if  the  recovery  is  restricted  to  the  actual  value  of 
the  property  with  interest.  Lucas  v.  Wattles,  4S^ 
Mich.  880. 

8.  Injuries  to  stock  by  passing  trains. 

On  thifl  subject  then  is  the  same  conflict.  In 
Dean  v.  Chicago  ft  N.  W.  R.  Co.,  48  Wis.  806,  an  in- 
struction  that  the  plain tilT  was  entitled  to  recover 
interest  from  the  time  a  cow  was  killed  by  a  pass- 
ing train  was  given,  to  which  a  general  exception 
was  taken,  and  it  was  held  to  be  the  law  that  he  was 
entitled  to  interest  from  the  institution  of  the  suit; 
and  as  only  a  general  exception  was  taken,  the 
right  to  Interest  from  the  time  of  accident  was  not 
decided. 

Id  Baltimore  ft  O.  R.  Co.  v.  Schultx,  48  Ohio  St. 
270,  it  was  held  that  the  plaintiff  was  entitled  to  in- 
terest from  the  time  his  horse  had  been  killed  by 
reason  of  the  bad  repair  of  the  company's  fenoe. 

An  instruction  that  the  proper  measure  of  dam- 
ages for  stock  killed  by  a  passing  train  is  the  value 
of  the^animal  with  Interest  from  the  time  of 
kilUng,  is  correct.  St.  Louis,  I.  M.  ft  S.  R.1  Co.  v. 
Biggs,  60  Ark.  168:  Alabama  G.  S.  R.  Co.  v.  Mc- 
Alpine,  75  Ala.  118. 

Interest  should  be  allowed  on  the  value  of  ooltn 
killed  by  a  passing  locomotive  where  the  fence  has 
been  allowed  to  remain  out  of  repair  two  or  three 
weeks.  Varco  v.  Chicago,  M.  ft  St.  P.  R.  Co.  8Q 
Minn.  18. 

In  Hodge  v.  New  York  Cent,  ft  H.  R.  R.  Co.,  27 
Hun,  394,  it  was  said  that  interest  was  not  allowa- 
ble as  a  matter  of  law,  but  might  be  allowed  as 
damages  in  the  discretion  of  the  Jury  on  the  value 
of  stock  killed  through  a  railroad  company^s 
neglect  to  fence. 

And  in  Lackin  v.  Delaware  ft  H.  Oanal  Co.,  22 
Hun,  800,  It  was  held  to  have  been  properly  al- 
lowed. 

And  in  Woodland  v.  Union  Pac.  R.  Co.  <Utah> 
April  2, 1801,  that  there  then  was  no  error  in  allow- 
ing interest  from  the  institution  of  the  suit. 

Also  m  Wabash  R.  Co.  v.  Williamson,  8  Ind.  App. 
190. 

But  in  Chatannoga,  R.  ft  C  R.  Co.  v.  Palmer  (Oa.> 
March  81, 1802,  it  was  held  that  it  could  not  be  al- 
lowed as  such,Ybut  if  allowed  at  all.  It  must  be 
added  into  the  principal  sum. 
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lish  as  matter  of  law,  from  the  facts  in  tbis 
case,  that  the  defendant  is  not  liable  for  the 
acts  of  the  men  who  dug  the  trench  In  ques- 
tion, and  are  not  chargeable  with  notice  of  its 
distence 

PetUngiU  v.  T<mker»,  116  N.  Y.  568. 

The  waterworks  department  exists  solelj^  for 
the  benefit  of  the  city.  Therefore,  the  liabil- 
ity, of  the  city  for  injuries  resulting  from  the 
neglect  to  properly  care  for  this  ditch  or  trench 
rests  primarily  upon  the  defendant. 

EhrgoU  v.  Jnew  York,  supra;  Walsh  v.  New 
York,  107  N.  Y.  220;  Barnes  v.  Distriet  qf  Co- 
lumbia, 91  U.  S.  540,  28  L.  ed.  440;  Brusso  v. 
Buffalo,  90  N.  Y.  679;  Turner  v.  Newburgh, 
109  N.  Y.  801;  Nelson  v.  CaniHeo.  100  N.  Y. 
89;  EusseUy.  Canastota,  98  N.  Y.  496. 

JSrror  was  not  committed  in  including  inter- 
est in  the  amount  of  the  verdict  given  by  the 
jury. 

MiUer  v.  White,  78  N.  Y.  393.  84  Am.  Rep. 
544;  Walrathy.  Bedjkld,  18  N.  Y.  467;  Htmie 
Ins.  Co.  V.  Pennsylvania  R.  Go.  11  Hun,  182; 
Mairs  v.  Manhattan  Real  Estate  Asso.  89  N.  Y. 
498:  Duryeey.  New  York,  96  N.  Y.  477;  Moore 
V.  New  York  Elev.  R.  Co,  126  N.  Y.  671. 


O'Brien^  J.,  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  presents  two  ques- 
tions: First,  whether  the  finding  of  the 
jury  that  the  damage  was  the  result  of  the 
defendant's  negligence  is  sustained  by  any 
evidence ;  and,  secondly,  whether  interest 
could  legally  be  allowed  by  the  jury  in 
estimating  the  amount  of  the  damages.  On 
the  night  of  the  13th  of  November,  1879,  a 
valuable  horse  belonging  to  one  Learned, 
while  being  driven  through  South  street  in 
the  city  of  Troy,  fell  into  an  open  ditch  or 
unguarded  excavation,  made  during  that  day, 
and  was  permanently  injured.  There  is  lit- 
tle, if  any,  controversy  with  respect  to  the 
value  of  the  horse,  the  extent  of  the  injury, 
or  the  amount  of  damages.  The  night  was 
dark,  and  It  is  not  denied  that  there  was 
evidence  for  the  jury  sufficient  to  sustain  a 
finding  of  negligence  on  the  part  of  some  one 
by  reason  of  the  failure  to  protect  a  place  of 
danger  in  a  public  street,  by  proper  guards 
and  lights.  It  was  not  shown  that  the  city 
had  any  actual  notice  of  the  existence  of  the 
excavation,  if  made  by  private  parties  with- 


Alao  in  Western  &  A.ILCo.v.  McGauley,  S6  Ga. 
S18. 

And  Id  Toledo,  P.  &  W.  R.  Co.  v.  Johnston,  74  Dl. 
88,  that  it  oould  not  be  allowed  at  all  on  the  value 
of  fltook  killed  for  want  of  a  fenire. 

In  Cbicago  &  N.  W.  R.  Co.  y.  Shultz,  66  IlL  421, 
the  same  question  arose,  and  the  court  nld  tiiat  to 
allow  interest  from  the  time  of  the  accident  would 
only  give  the  plaintiff  compensation,  but  as  the 
value  of  the  colt  killed  was  more  than  the  verdict 
the  opinion  was  not  held  decisive. 

And  in  Atchison,  T.  ftS.  F.  R.  Co.  v.  Gabbert,  84 
Kan.  132,  it  was  held  that  interest  could  not  be  al- 
lowed when  the  action  was  brought  under  the  Rail- 
road Stock  Law  of  1874,  as  it  contained  no  provis- 
ion  for  the  payment  of  interest. 

In  Houston  &  T.  C*  R.  Co.  v.  Muldrow,  54  Tex. 
283,  it  was  also  held,  under  the  Texas  Railway  Law 
(Sayles'  Civ.  Stat.,  i  4246),  limitinsr  the  measure  of 
damages  to  the  value  of  the  stock  killed,  that  no 
interest  could  be  allowed. 

In  Damborst  v.  Missouri  Pac.  R.  Co.,  82  Mo.  App. 
860,  interest  was  not  allowed  on  damages  caused  to 
a  wagon  and  harness  by  a  locomotive. 

Nor  on  the  value  of  a  horse  killed  while  blasting 
rocks.   Marshall  v.  Schrlcker,  68  Mo.  808. 

Interest  cannot  be  allowed  as  such  on  the  value 
of  a  horse  killed  by  a  railroad  train  through  the 
neglect  of  a  township  to  erect  a  barrier  between 
the  highway  and  the  track,  but  the  jury  in  comput- 
ing the  amount  of  damages  may  consider  the  time 
that  has  elapsed  since  the  injury  was  received. 
Plymouth  Twp.  v.  Graves,  125  Pa.  34. 

4.  t*roperty  injured,  delayed^or  lost  in  traiwportation 

The  allowance  of  interest  is  in  the  discretion  of 
the  jury,  and  is  not  a  matter  of  right,  on  damages 
done  to  cattle  in  the  course  of  shipment,  through 
the  negligence  of  a  common  carrier.  Black  v. 
Camden  &  A.  R.  &  Transp.  Co.  46  Barb.  40. 

Interest  is  properly  allowed  on  the  value  of  a 
Jack  transported  in  a  grossly  negligent  manner 
such  as  to  cause  its  death.  Gray  v.  Missouri  R. 
Packet  Co.  64  Mo.  47. 

And  it  may  be  allowed  from  the  commencement 
of  the  suit,  on  damages  sustained  by  muies,  by  be- 
ing left  in  cars  for  a  long  time  in  cold,  sleety 
weather,  without  food  or  water  because  of  the  com- 
pany's failure  to  supply  the  necessary  means  for 
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unloading  them,  as  the  negligence  is  gross.  Dunn 
V.  Hannibal  &  St.  J.  R.  Co.  68  Mo.  268. 

In  Gulf.  C.  &  S.  F.  R.  Co.  v.  McGarty,  88  Tex.  606, 
it  was  held  that  interest  should  be  allowed  on  dam- 
ages resulting  from  the  negligent  delay  of  a  rail- 
road to  receive  and  ship  cattle  according  to  con- 
tract. 

And  it  is  properly  allowed,  although  not  asked 
for,  on  damages  resulting  to  beef  cattle  from  the 
negligence  of  a  railroad  company  and  the  unsafe 
condition  of  its  track,  by  which  they  were  delayed 
for  twenty  hours  without  food  and  water,  and  were 
bruised  and  injured  by  the  train  running  olT  the 
track.  Fort  Worth  &  D.  C.  R.  Co.  v.  Oreathouse, 
82  Tex.  104. 

A  charge  authorizing  the  jury  to  allow  interest 
on  the  damage  done  to  cattle  in  transportation  by 
the  uncoupling  and  negligent  bringing  together  of 
the  cars  in  which  they  were  carried,  is  proper. 
Galveston,  H.  ft  8.  A.  R.  Co.  v.  Johnson  (Tex.)  May 
20,1862. 

The  court,  sitting  as  a  jury,  should  allow  inter- 
est on  the  value  of  stock  lost  through  being  de- 
livered to  the  wrong  person  by  a  common  carrier 
by  reason  of  the  negligence  of  the  railway  clerk  in 
making  out  the  bill  of  consignment.  Chicago  & 
N.  W.  R.  Co.  V.  Ames,  40  III.  24». 

Interest  is  recoverable  under  the  general  rule  as 
now  understood  and  Iowa  Revision,  9  1787,  on  the 
value  of  property  taken  from  a  trunk,  left  by  a 
railroad  company  in  a  baggage  room,  insecurely 
fastened  and  left  without  a  guard.  Mote  v.  Chi- 
cago &  N.  W.  R.  Co.  27  Iowa,  22, 1  Am.  Rep.  212. 

Interest  should  lie  added  to  the  value  of  baggage 
lost  in  course  of  transportation.  Fraloff  v.  New 
York  Cent.  &  H.  R.  R.  Co.  10  Blatohf .  16. 

But  in  Texas  &  P.  R.  Co.  v.  Ferguson  (Tex.)  9  Am. 
&  Eng.  R.  R.  Gas.  896,  it  was  held  that  Interest  could 
not  be  allowed  on  the  value  of  baggage  lost,  as, 
although  the  rule  was  somewhat  unsettled  In  Tex- 
as, it  had  not  yet  reached  the  point  where  interest 
would  be  allowed  on  breach  of  contract  to  trans- 
port baggage. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mudford.  44  Ark. 
489,  the  court  said  In  a  dictum,  that  interest  is  al- 
lowed on  the  value  of  goods  lost  or  converted  by  a 
common  carrier. 

And  in  Kyle  v.  Laurens  R.  Co.,  10  Rich.  L.  882,  70 
Am.  Dec.  281,  It  is  said  that  interest  from  the  time  of 
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out  its  permission;  and  a  sufficient  period 
had  not  elapsed  between  the  time  of  opening 
it  and  the  accident  to  render  the  city  liable 
on  the  ground  of  implied  notice.  The  ex- 
cavation was  made  for  the  purpose  of  con- 
ducting the  water  from  the  principal  main 
in  the  street,  through  lateral  pipes,  into  a 
private  house.  The  owner  of  the  house  em- 
ployed a  firm  of  plumbers  to  do  the  work, 
which  included  the  digging  of  the  trench  as 
well  }is  laying  and  connecting  the  lateral 
pipes  with  the  main  in  the  street.  The  firm 
applied  to  the  superintendent  of  the  water- 
works for  men  to  open  the  trench  in  the 
street,  and  that  oflScer  directed  laborers  in 
the  employ  of  the  city  to  do  so.  The  open- 
ing in  the  street  was  made  by  them,  and 
they  were  paid  for  the  work  by  tlie  city,  the 
plumbers  refunding  to  it  the  sum  so  paid. 
The  question  is  whether  the  men  who  dug 
the  ditch  were  under  the  control  and  direc- 
tion of  the  defendant,  or  subject  to  the  or- 
^ers  of  the  plumbers  engaged  in  performing 
ft  piece  of  work  for  the  owner  of  the  house. 


The  system  of  waterworks  in  Troy  is  the 
property  of  the  municipality,  and  is  under 
the  management  and  control  of  a  board  of 
water  commissioners,  which  may  be  regarded 
as  a  department  of  the  city  government.  The 
commissioners  are  by  law  required  to  nom- 
inate, and  the  common  council  of  the  city  to 
appoint,  a  superintendent  of  the  waterworks, 
who  is  the  executive  officer  in  that  depart- 
ment, and  who,  in  this  case,  directed  the 
men  in  the  employ  and  pay  of  the  city  to 
make  the  excavation  in  the  street.  The 
board  is  authorized  by  law  to  extend  the  dis- 
tributing pipes  of  the  waterworks  wherever 
they  might  think  proper,  and  to  make  such 
alterations  and  improvements  in  the  works. 
and  in  the  manatrement  and  preservation 
thereof,  as  they  might  deem  necessary  and 
expedient,  and  to  employ  such  persons  and 
assistants  as  they  might  require,  to  execute 
any  of  these  purposes,  which  employes  were 
to  be  paid  for  their  services  from  the  city 
treasury.  The  commissioners  were  also  em- 
powered to  enact  such  by-laws,  regulations. 


demand  of  payment  Is  properly  allowed  on  the 
value  of  cotton  lost  duringr  transportation  under  a 
contract  to  deliver  at  a  certain  place. 

The  measure  of  damages  for  non-delivery  of 
jfoods  by  a  common  carrier  acoordloff  to  contract 
is  their  \Blae  at  the  place  of  delivery  with  interest. 
SprinfiT  v.  Haskell,  4  Allen,  112;  Cushingr  v.  Wells,  66 
Mass.  580. 

But  in  Richmond  v.  Bronson,  FarRO  &  Co.,  6  De- 
nio,  66,  the  allowance  of  interest  in  case  of  non- 
delivery was  held  to  be  in  the  discretion  of  the 
jury. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ball  (Tex.) 
April  28, 1801,  it  was  hold  to  have  been  no  error  to 
allow  interest. 

Interest  was  allowed  without  opposition  on  the 
value  of  goods  lost  by  a  sbip^s  runninflr  on  a  cape 
in  a  fog.  BaziD  v.  The  Steamship  Co.  8  WalL  Jr. 
289. 

And  in  British  Columbia  &  V.  I.  S.  Mill  Co.  v. 
Nettleship,  18  L.  J.  604,  L.  K.  8  C.  P.  489,  87  L.  J.  Ch. 
285,  it  was  allowed  without  opposition  that  the 
plain  tiff  was  entitled  to  recover  Interest  on  the 
cost  of  replacing  machinery  lost  by  the  negligence 
of  a  common  carrier  to  whom  it  was  entrusted  for 
transportation. 

Interest  should  not  be  allowed  on  the  value  of 
goods  broken  into  and  embezzled  in  the  course  of 
transportation  in  the  absence  of  improper  conduct 
on  the  part  of  the  master  of  the  vessel.  Watkin- 
son  V.  Laughton,  8  Johns.  218. 

Nor  can  it  be  when  destroyed  by  fire  after  deliv- 
ery to  a  common  carrier,  in  the  absence  of  all 
negligence  on  his  part.  Lakeman  v.  Grinnell,  5 
B08W.625. 

But  in  Sherman  v.  Wells,  28  Barb.  408,  the  value 
of  tbe  goods  with  interest  from  the  time  they  should 
have  been  delivered  was  held  to  be  the  proper 
measure  of  damages  in  case  of  non-deilvery. 

And  in  Robinson  v.  Merohants  D.  Transp.  Co.,  45 
Iowa,  470,  it  was  held  that  the  owner  of  freight, 
destroyed  by  fire  under  a  contract  that  the  carrier 
should  not  be  responsible  for  loss  from  fire,  but 
containing  a  provision  that  the  delivery  should  be 
without  transfer,  which  was  violated,  was  entitled 
to  interest  from  the  time  the  goods  sbould  have 
been  delivered. 

In  Blumenthal  v.  Brainerd,  88  Vt.  402,  91  Am. 
Dec.  860,  interest  from  tbe  time  of  their  loss  was  al- 
lowed oD  the  value  of  goods  claimed  to  have  been 
stolen  from  a  depot. 

And  in  The  Gold  Hunter,  1  Blatchf .  &  H.  800,  the 
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owner  of  wine  shipped  from  Havre,  and  consumed 
by  the  passengers  in  consequence  of  being  put  on 
short  rations,  was  held  to  be  entitled  to  interest. 

The  defendant  conceded  that  legal  interest  wa9 
allowable  on  the  value  of  cotton  destroyed  by  fire 
during  transportation  by  a  common  carrier,  in  Mo- 
bUe&M.  R.  Co.  v.  Jurey,  HI  U.  S.  584,28  L.  ed. 
627. 

Interest  ftom  the  time  salvage  proceedings  were 
Instituted  for  saving  tbe  wreck  was  allowed  on  tbe 
value  of  gold  coin  lost,  after  tbe  partial  wreck  of 
the  vessel  in  which  it  was  carried,  through  tbe 
gross  negligence  of  the  master.  King  v.  Shepherd, 
3  Story,  849. 

Interest  from  the  time  of  demand  may  be  allowed 
on  the  value  of  goods  deposited  in  a  warehouse, 
claimed  to  have  been  taken  away  by  burglare. 
SchweriD  V.  McKie,  51 N.  T.  180. 

In  Smith  V.  Richardson,  3  Cai.  218,  it  wassald  that 
interest  could  not  be  recovered  on  the  price  of 
staves  lost  by  the  plaintiffs  in  transporting  tbem, 
by  reason  of  the  defendant's  breach  of  contract  to 
do  so. 

In  Illinois  Cent.  R.  Co.  v.  Cobb.  72  III.  148.  it  was 
held  that  interest  could  not  be  allowed  on  dam- 
ages for  an  unreasonable  delay  in  shipping  grain, 
and  for  damage  to  it  in  trmusitiL. 

But  in  Houston  &  T.  C.  R.  Co.  v.  Jackson,  62 Tex. 
209,  it  was  held  that  interest  was  allowable,  as  a 
matter  of  law,  upon  the  loss  resulting  from  the 
failure  of  a  common  carrier  to  transport  with  rea- 
sonable dlBpatcb  a  quantity  of  cotton. 

And  in  Wolfe  v.  Lacy,  80 Tex.  849,  it  was  held  that 
interest  might  be  allowed  as  punitive  damages  on 
the  loss  resulting  to  cotton  by  the  removal  of 
planks  with  which  it  was  covered,  and  a  delay  of 
three  weeks  in  its  transportation  across  a  lake. 

Interest  is  properly  allowed  as  damages  on  the 
contract  price  of  a  cargo  of  lumber  the  delivery  of 
which  is  delayed  four  months  by  the  unsea  worthy 
condition  of  the  vessel  on  which  It  isshipped.  Mur- 
rell  V.  Dizey,  14  La.  Ann.  296. 

In  Smith  V.  Whitman,  18  Mo.  862,  it  was  held  that 
an  instruction  preventing  the  allowance  of  Inter- 
est on  the  value  of  a  cargo  of  lead  from  the  time 
it  should  have  arrived  was  Improper. 

It  is  proper  to  allow  Interest  on  thedifferenoe  be- 
tween the  market  value  of  goods  at  their  arrival 
and  at  the  time  they  ought  to  have  arrived.  New- 
ell V.  Smith,  49  Vt.  255;  Laurent  v.  Vaughn,  80  Vt. 
00. 

Interest  on  sums  lost  by  reason  of  a  common 
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and  ordinances  as  they  should  deem  necessary 
for  the  protection  of  hydrants  and  water 
pipes,  and  the  preservation,  protection,  and 
management  of  the  waterworks.  These  by- 
laws, unless  disapproved  by  a  vote  of  two 
thirds  of  all  the  members  of  the  common 
council  of  the  city,  were  to  have  all  the  force 
and  effect  of  law.  In  pursuance  of  the  power 
thus  conferred  by  the  statute,  the  board  of 
water  commissioners  enacted  by-laws  and  or- 
dinances on  the  subject  which  were  in  force 
at  the  time  the  excavation  in  question  was 
made.  They,  in  effect,  prohibited  any  per- 
son except  the  superintendent,  and  those  em- 
ployed by  him  or  by  the  commissioners,  to 
tap  or  make  any  connection  with  the  main 
or  distributing  pipe,  or  permit  the  same  to 
be  done,  unless  by  the  permission  and  under 
the  direction  of  the  superintendent.  The 
learned  counsel  for  the  defendant  contends 
that  this  regulation  simply  forbids  the  act  of 
connecting  the  lateral  pipes  from  the  house 
with  the  main,  and  did  not  prohibit  private 
persons  from  digging  the  ^lecessary  trenches 


and  uncovering  the  main  or  distributing 
pipe,  and  hence  that  part  of  the  work  was 
done  by  the  contractors  who  were  employed 
by  the  owner  of  the  house  to  make  the  con- 
nection, and  not  by  the  city.  But  a  private 
individual  had  no  right  to  dig  in  the  street 
for  this  or  any  other  purpose  without  the 
permission  of  the  proper  municipal  authori- 
ties, and  the  obvious  purpose,  as  well  as  the 
language,  of  the  ordinance  indicates  that  it 
was  intended  to  prevent  the  uncovering  of 
the  main,  or  any  interference  with  the  street 
in  which  it  was  placed,  by  private  parties. 
At  all  events,  the  water  board  and  its  chief 
executive  officer,  the  superintendent,  in  the 
discharge  of  the  duties  imposed  upon  them 
by  the  statute,  might  very  properly  cive  to 
it  that  construction,  and  act  accordingly. 
To  hold  that  such  a  by-law  did  not  embrace 
within  its  object  and  purview  the  evils  that 
might  result  from  unguarded  and  unregulated 
interference  with  the  bed  of  the  street  by 
private  parties  in  order  to  reach  the  main, 
would  be  giving  to  it  a  construction  alto- 


carriQr'g  failure  to  deliver  firrain  within  a  reason- 
able time  may  be  included  by  the  Jury  in  their 
vei-dlct.  Cobb  v.  Illinois  Cent.  B.  Co.  88  Iowa,  601. 
In  an  action  agrainst  a  railroad  company  for  non- 
delivery of  a  carload  of  cattle  within  a  reasonable 
time,  it  is  proper  to  instruct  the  Jury  tbat  the 
plaintiff  is  entitled  to  interest  from  the  date  of  the 
breach  of  contract  if  the  suit  be  considered  as  one 
for  breach  of  contract,  or  from  the  date  of  the  in- 
jury, if  the  action  be  viewed  as  one  in  tort.  Illi- 
nois Cent.  R.  Co.  v.  Haynes,  M  Miss.  6(H. 

5.  Vessel  captured  as  a  prize. 

Interest  on  the  prime  cost  of  a  vessel  and  Its  car- 
go is  a  proper  element  of  damage  for  unlawfully 
seizing  a  vessel  under  the  Non -intercourse  Act. 
Murray  v.  The  Charming  Betsy,  6  U.  S.  2  Cranch, 
64.2L.ed.208. 

Interest  was  also  said  to  be  properly  given  in 
The  Anna  Maria,  15  U.  S.  2  Wheat.  327,  4  L.  ed.  252, 
on  the  value  of  captured  property  lost  through 
the  negligence  of  the  captors.  In  neither  of  the 
foregoing  cases  was  the  allowance  of  interest 
questioned. 

Nor  was  the  giv'lng  of  interest  questioned  in  The 
Amiable  Nancy,  16  U.  S.  3  Wheat.  546.  4  L.  ed.  466, 
an  action  for  the  unlawful  seizure  and  plunder  of 
a  vessel  as  a  prize. 

I  n  Hallett  v.  Novian,  14  Johns.  273,  an  Instruc- 
tion that  additional  damages  equal  to  the  interest 
on  the  value  of  the  cargo  of  a  ship  unlawfully 
captured  during  war,  was  not  questioned,  but  the 
Judgment  was  reversed  on  another  point  in  16 
Johns.  887. 

Interest,  howerer,  was  not  allowed  in  Amory  v. 
McGregor,  16  Johns.  24. 58  Am.  Dec.  205,  on  the  val- 
ue of  goods  seized  after  the  declaration  of  war  be- 
tween England  and  the  United  States,  for  the 
purpose  of  preventing  their  seizure  by  the  enemy, 
the  court  saying  that  it  should  have  been  allowed 
if  there  had  been  any  fraud  or  gross  misconduct 
attending  the  transaction. 

6.  CoUisfon. 

The  owner  of  a  ship  which  causes  a  collision 
without  his  special  fault  is  liable  for  interest  from 
the  time  of  the  collision,  beyond  the  value  of  his 
ship,  appurtenances,  and  freight,  to  which  his  lia- 
bility is  limited  by  Stat.  53  Geo.  III.,  chap.  150,  9 1. 
The  Dundee,  2  Hagg.  Adm.  137. 

In  African  S.  S.  Co.  v.  Swanzy,  25  L.  J.  Ch.  870,  it 
was  held  that  interest  could  not  be  allowed  on  the 
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limited  liability  of  the  owners  as  fixed  by  Stat.  17  A 
18  Vict.  chap.  104.  6  614,  as  the  Act  contained  no 
provision  therefor. 

But  In  Nixon  v.  Roberts,  4  L.  T.  679,  30  L.  J.  Ch. 
844,  it  was  held  that  Interest  should  be  allowed  un- 
der this  Act  from  the  time  when  freight  would 
become  due  if  any  were  earned  and  if  not  from 
the  time  of  the  coUislon. 

And  interest  was  allowed  under  the  same  Act  as 
amended  by  Stat.  25  &  26  Vict.  chap.  68,  6  54,  limit- 
ing the  liability  of  the  owner  to  8  £  per  ton  of  the 
ship,  goods,  and  merchandise.  The  Northumbrian 
21  L.  T.  681;  Straker  v.  Hartland,  11  L.  T.  622,  34  L. 
J.  Ch.  122;  Smith  v.  Khrby,  L.  R.  1  Q.  B.  Div.  181. 

It  should  be  allowed  if  payment  is  delayed.  The 
Amalia,  84  L.  J.  Adm.  21,  8  L.  T.  806. 

Interest  is  allowed  in  cases  tried  in  the  admiralty 
division,  or  removed  there  by  consent  from  the 
queen^s  bench  division  on  the  value  of  property 
lost  by  reason  of  a  coUision  or  loss  of  a  vessel  at 
sea.  The  Baron  Abendare  and  The  Gertrude,  SO  L. 
T.  N.  S.  251, 86  Week.  Rep.  616. 

Interest  is  allowable  from  the  time  of  collision  on 
one  half  the  damages  for  which  a  vessel  is  liable 
under  an  agreement  of  compromise  made  eleven 
years  after.    The  Kong  Magnus  (1891)  Prob.  228. 

While  interest  might  be  properly  allowed  on  the 
value  of  a  pilot  boat  lost  by  reason  of  a  collision, 
It  cannot  be  awarded  against  the  stipulators  be- 
yond the  sum  in  which  they  have  bound  them- 
selves.   The  Wanata,  95  U.  S.  600,  24  L.  ed.  461. 

In  The  Manitoba,  122  U.  S.  97, 30  L.  ed.  1096,  the 
value  of  a  vessel  lost  by  a  collision  was  more  than 
the  bond  given  and  interest  was  not  allowed  on 
that  account. 

Interest  on  the  value  of  a  vessel  destroyed  in  a 
collision  cannot  be  allowed  against  stipulators  who 
have  bound  themselves  only  in  a  sum  equal  to  the 
value  of  the  ve^el.  The  Ann  Caroline,  60  U.  S.  2 
Wall.  638, 17  L.  ed.  883. 

Interest  may  be  allowed  or  not,  in  the  discretion 
of  the  Jury,  on  the  value  of  strippings  saved  from 
a  ship  which  sinks  after  causing  a  collision.  The 
Scotland,  118  U.  S.  607,  30L.  ed.  153. 

In  The  Vaughan  &  Telegraph,  81  U.  S.  14  Wall. 
268,  20  L.  ed.  807,  interest  was  allowed  without 
question  on  the  value  of  the  cargo  of  a  canal  boat 
sunk  in  a  collision  through  the  negligence  of  the 
steamer  conducting  it,  another  steamer  meeting  it. 

Interest  was  held  to  be  allowable  in  The  Joshua 
Barker,  1  Abb.  Adm.  215,  on  the  value  of  a  cargo  of 
flour  which  after  being  sunk  at  the  wharf,  was 
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gctber  too  narrow.  The  evidence  tends  to  i 
show  that  the  water  board  gave  to  it  the 
broader  and  more  comprehensive  meanings 
as  it  was  the  custom  and  practice  for  years 
before  the  accident  in  question  to  make  ap- 
plication to  the  superintendent  for  men  to  do 
the  digging,  and  they  were  always  fur- 
nished, as  in  til  is  case.  As  between  the 
owner  of  the  house  and  the  plumbers  em- 

gloyed  by  her  to  introduce  the  water  into 
er  house,  the  digging  was  undoubtedly  a 
part  of  the  contract  or  work  of  the  latter.  If. 
no  main  had  been  placed  in  the  street  at  that 
time,  they  could  also  have  contracted  with 
her  to  procure  its  extension,  but  that  part  of 
the  work  would  be  subject  to  the  action  and 
regulations  of  the  water  board,  and,  while 
the  contractors  might  be  obliged  to  pay  the 
city  for  the  whole  or  some  part  of  the  ex- 
pense, it  would  be  none  the  less  the  work  of 
the  city.  One  of  the  plumbers  testified  that 
while  he  agreed  with  the  owner  of  the  house 
to  do  all  the  work,  yet  he  knew  then  that 
it  was  the  practice  and  custom  to  apply  to 


the  superintendent  of  the  waterworks  for  men 
to  do  the  digging  and  to  make  the  connec- 
tion, and  act^  upon  the  assumption  that  he 
had  no  right  to  do  it.  He  also  says  that  the 
men  who  made  the  excavation  were  not  em- 
ployed by  him,  but  b}'  the  city.  We  think 
that,  upon  the  proof,  it  could  not  •  be  held, 
as  matter  of  law,  that  the  men  who  dag  the 
trench  and  left  it  unguarded  ceased  for  the 
time  being  to  be  the  servants  of  the  city,  and 
subject  to  the  directions  of  the  superintend- 
ent, and  became,  while  doing  this  job  of 
work,  the  servants  of  the  parties  employed 
to  put  in  the  lateral  pipes  into  the  house,  as 
is  urged  by  the  learned  counsel  for  the  de- 
fendant. VThat  party  sustained  the  relation 
of  master  to  the  men  who  dug  the  trench, 
and  had  the  control  and  direction  of  them, 
and  was  charged  with  the  duty  of  directing 
them  to  properly  guard  the  ditch,— whether 
the  plumbers  on  the  one  hand,  or  the  city, 
through  the  superintendent  of  the  water- 
works, on  the  other, — was  the  important 
question  to  be  determined,  and  the  trial  court 


raised  and  sold  without  oommunication  with  the 
owners,  thougrh  they  were  easily  acoeasible. 

And  interest  was  allowed  on  the  value  of  a  cargo 
of  barley  lost  by  coiUsiou  with  the  canal  boat  car- 
ryingr  It  on  the  Hudson  River.  The  Mary  J. 
Vauflrhan,  2  Ben.  47. 

In  WlUiamson  v.  Barrett,  64  U.  S.  18  How.  101. 14 
L.  ed.  66,  the  Jury  were  instructed  to  allow  as  dam- 
ages to  a  steamboat  from  a  oollision,  the  use  of  her 
daring  the  time  necessary  to  make  repairs,  and 
were  told  that  they  were  not  bound  to  give  inter- 
est, but  were  to  give  such  sum  in  damages  as  they 
should  deem  Just  and  equitable.  On  appeal  to  the 
supreme  court,  it  was  held  that  nothing  could  be 
allowed  for  loss  of  use  of  the  vessel,  but  that  full 
damages  for  the  injury  at  the  time  and  place  of 
its  occurrence,  with  legal  interest,  was  the  proper 
measure  of  damages. 

In  The  North  Star,  44  Fed.  Rep.  492,  the  allow- 
ance of  interest  in  case  of  a  collision  was  held  to  be 
Id  the  discretion  of  the  Jury,  and  its  allowance 
would  not  be  disturbed  where  l>oth  parties  were 
nearly  equally  in  fault,  and  there  was  manifest 
discrepancy  in  the  testimony  of  the  party  against 
whom  it  is  awarded. 

And  in  The  Alaska,  44  Fed.  Rep.  498,  that  while 
Interest  on  the  cost  of  repairs  from  a  collision  was 
usually  allowed,  it  was  a  matter  of  discretion,  and 
that  where  the  vessel  is  materially  improved,  and 
there  is  doubt  whether  the  entire  bill  for  repairs 
should  be  allowed,  it  will  be  refused. 

And  in  Whitehall  Transp.  Co.  v.  New  Jersey  8. 
B.  Co.,  51  N.  T.  309,  the  owners  of  a  canal  boat,  in- 
jured by  a  collision,  were  held  to  be  entitled  to  in- 
terest on  the  cost  of  repairs. 

And  in  MalUer  v.  Express  Propeller  Line,  61 N.  Y. 
812,  interest  was  allowed  on  the  cost  of  repairs  and 
the  rental  value  of  a  sloop  injured  by  a  collision. 

Interest  may  be  allowed  on  the  value  of  a  sloop 
and  its  cargo,  sunk  by  a  steamer^s  colliding-with  it, 
while  drifting  with  the  tide  without  sufBcient 
wind  to  give  it  steerage  way.  Parrott  v.  Knicker- 
bocker Ice  Co.  46  N.  Y.  361. 

The  Jury  may  allow  interest  on  the  damage  done 
to  a  vessel  by  a  collision.  Fitch  v.  Livingston,  4 
Sandf .  492. 

But  in  Ormsby  v.  Johnson,  1  B.  Men.  80,  it  was 
held  that  Interest  could  not  be  allowed  on  the 
damage  done  to  a  flatboat  and  its  cargo  run  into 
and  sunk  by  a  steamboat 

And  in  Fowler  v.  Davenport,  21  Tex.  638,  it  was 
held  to  have  been  erroneous  to  allow  interest  on 
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the  value  of  cotton  intrusted  to  a  boat  for  trans- 
portation and  which  was  damaged  by  reason  of 
the  boat's  being  run  into  by  a  raft. 

Property  detiroyed  by  a  mob. 

Interest  may  be  allowed  by  the  Jury,  if  Justice 
requires  it,  on  the  value  of  an  elevator  and  ma- 
chinery destroyed  by  a  mob  in  a  riot,  in  an  action 
against  a  city  or  county  under  N.  Y.  Laws  1855, 
chap.  428.  Orr  v.  New  York,  64  Barb.  106. 

And  in  Greer  v.  New  York,  3  Bobt.  406,  it  was 
held  that  interest  should  be  added  as  a  matter  of 
right  if  the  Jury  ascertained  the  value  of  the  prop- 
erty actually  destroyed  and  the  extent  of  damage 
to  such  as  was  injured. 

In  8t.  Michael^  Church  v.  Philadelphia  County, 
Bright.  (Pa.)  121,  the  Jury  were  instructed  that  they 
might  and  in  the  opinion  of  the  court  ought  to 
Include  in  their  verdict  interest  from  the  time  the 
property  was  destroyed  or  at  least  from  the  com- 
mencement of  the  suit. 

And  in  Hermits  of  St.  Augustine  v.  Philadelphia 
County,  Bright.  (Pa.)  116,  the  Jury  were  told  that 
the  proper  measure  of  damages  was  the  value  of 
the  property  with  interest  from  its  destruction, 
and  the  court  preferred  it  should  be  assessed  sepa- 
rately as  interest,  that  the  supreme  court  might 
say  whether  interest  could  be  allowed,  but  as  the 
defendant  objected  this  course  was  not  followed. 

But'in  Weir  v.  Allegheny  County.  95  Pa.  4ia,  it 
was  held  that' interest  could  not  be  allowed,  as  The 
statute  under  which  the  action  was  brought  (Pa. 
Act  1841,  Pamph.  Laws,  416),  extended  to  Alle- 
gheny County  by  Pa.  Act  1849,  Pamph.  Laws,  IW, 
contained  no  provision  for  its  allowance. 

From  n^gHoent  construction  of  railroads^  canals^  t^tc. 

The  proper  measure  of  damages  for  crops  de- 
stroyed and  land  injured  by  being  flooded  by  ix-a- 
son  of  the  negligent  construction  of  a  railroad,  is 
the  actual  value  of  the  cro)js  destroyed,  and  the 
cost  of  restoring  the  land  with  interest  Sabine  & 
E.  T.  R.  Co.  V.  Joachimi,  58  Tex.  452. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Holliday,  65 Tex.  512, 
a  similar  action,  it  was  held  that  an  instructir>n 
that  the  plaintiff  was  entitled  to  interest  was  cor- 
rect, but  as  the  Jury  had  allowed  none  it  was  not 
specially  discussed. 

And  in  Fremont,  E.  &  M.  V.  R.  Co.  v.  Marley, :» 
Neb.  138,  interest  was  held  to  have  been  properlj* 
allowed  in  such  an  action. 

Interest,  eo  nomine^  cannot  be  allowed  on  the  in- 
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submitted  it  to  the  jury.  Under  all  the  cir- 
cumstanceSf  the  (juestioD  became  one  of  fact, 
and  this  disposition  of  it  was  not  error. 
Ward  V.  New  England  tihre  Co.  154  Mass.  420. 
This  finding  of  the  jury  is  conclusive  upon 
us,  and  imports  that  the  city  itself,  through 
one  of  its  officers  or  departments,  caused  tne 
trench  to  be  dug,  and  left  it  unguarded,  re- 
sulting in  the  damage  complained  of.  In 
such  a  case  the  negligent  act  is  imputable  to 
the  city,  and  the  doctrine  of  actual  or  im- 
plied notice  has  no  application,  or,  at  least, 
is  unnecessary,  where  one  injured  by  the  neg- 
lect of  the  city  to  properly  ^uard  a  place 
made  daneerous  by  its  own  act  brings  the 
action.  PetttngillY.  Yankers,  116  N.  1.558; 
Walsh  V.  New  York,  107  N.  Y.  220;  Turner 
V.  Newburgh,  109  N.  Y.  301 ;  Bruno  y.  Bui- 
falo,  90  N.  Y.  679 ;  Rus»eU  v.  Canantota,  98 
N.  Y.  4»^\Nels(mY.  Canisteo,  100  N.  Y.  89; 
Ehrgott  v.  New  York,  96  N.  Y.  273,  48  Am. 
Rep.  622 :  Barnes  v.  District  oj  Cciujnbia,  91 
U.  8.  540,  23  L.  ed.  440. 
The  amount  demanded  in  the  complaint 


on  account  of  the  in1ur>'  to  this  horse  was 
$8,000,  and  the  court  instructed  the  jury  that 
they  could  not,  in  awarding  damages,  go 
beyond  that  sum,  with  interest.  The  defend- 
ant's counsel  excepted  to  this  in  so  far  as  it 
authorized  interest,  and  requested  the  court 
to  charge  that  the  jury  could  not  allow  in- 
terest in  the  action.  The  court  declined  to 
so  charge,  and  the  defendant's  counsel  ex- 
cepted. The  jury  afterwards  came  into 
court,  and  announced  that  they  had  found  a 
verdict  for  the  plaintiff  for  $8,000  and  in- 
terest. The  court  then  said :  **  You  must 
compute  the  interest  if  you  give  interest. 
You  will  have  to  render  your  verdict  in 
dollars  and  cents."  This  direction  was  com- 
plied with,  and  the  verdict  as  entered  in- 
cluded interest  from  the  date  of  the  injury, 
which  result  has  been  modified  by  the  gen- 
eral term  by  striking  out  the  interest  awarded 
prior  to  the  date  of  the  presentation  of  the 
claim  to  the  city,  which  was  held  to  be  a 
prerequisite  to  the  maintenance  of  the  ac- 
tion.    The  fair  construction  of  the  charge  is 


juriefi  to  land  from  the  oonstruction  of  a  railroad, 
and  te  witbio  the  discretion  of  the  Jury  If  allowed 
at  alL  Reading  ft  P.  B.  Co.  v.  Balthasar,  UW  Pa. 
1. 

Intereet  may  be  allowed  on  the  injury  done  to 
abuttlngr  property  by  the  coDStruotion  of  a  raii- 
road  in  a  public  street,  although  not  provided  for 
by  statute,  if  reparation  for  the  injury  is  delayed 
for  a  iong  time.  Lawrence  R.  Ck).  v.  Cobb,  86  Ohio 
St  94. 

Interest  cannot  be  allowed  as  such,  but  the  dam- 
ages should  be  increased  by  that  amount  on  con- 
sequential damages  to  abutting  property  from  the 
construction  of  a  street  railway.  Pennsylvania  S. 
V.  R.  Co.  V.  Ziemer,  124  Pa.  860. 

Interest  upon  damages  cauned  by  the  erection  of 
an  elevated  railroad  may  be  awarded  in  the  discre- 
tion of  the  jury,  but  cannot  be  directed  as  a  mat- 
ter of  right.  Moore  v.  New  York  Elev.  B.  Co.  1^ 
N.  Y.  671. 

But  in  Sayre  v.  State,  128  N.  T.  291,  it  was  held 
that  interest  could  not  be  allowed  on  money  ex- 
pended in  reclaiming  land  overflowed  by  reason  of 
the  negligent  construction  and  maintenance  of  a 
feeder  to  a  canal,  as  they  were  unliquidated  dam- 
ages arising  from  a  tort. 

The^owner  of  canal  boats  is  entitled  to  interest 
from  the  date  of  each  loss  he  has  sustained  to  them, 
through  the  neglects  of  a  purchaser  of  the  canal 
to  keep  them  in  repair  as  required  by  Pa.  Act,  May 
15, 1857,  and  Pa.  Act  May  8, 1864.  Pennsylvania  R. 
Co.  V.  Patterson,  78  Pa.  491. 

The  owner  of  premises  dlminisbed  in  value  by 
reason  of  a  nuisance  may  recover,  as  damages,  the 
amount  of  such  diminution,  with  Interest  from  the 
time  a  sale  could  have  been  made,  subject  to  the 
Statute  of  Limitations.  Hetzel  v.  Baltimore  &  O. 
R.  Co.  6  Mackey,  1. 

But  interest  cannot  be  allowed  unless  there  is  an 
intended  sale  which  is  defeated  by  reason  of  the 
nuisance.    Moore  v.  Langdon,  6  Mackey,  6. 

Interest  may  be  allowed  as  damages,  without 
finding  an  unreasonable  delay  in  payment  in  an 
action  against  a  railroad  company  for  trespassing 
upon  land  and  removing  material.  Pittsburgh, 
Ft.  VT.  &  C.  R.  Co.  V.  Swinney,  97  Ind.  586. 

Interest  cannot  be  allowed  on  the  sum  found  as 
damages  for  an  injury  caused  by  a  defective  high- 
way, as  the  statute  restricts  the  claim  to  the 
amount  of  damage  sustained.  Sargent  v.  Hamp- 
den, 88  Me.  581. 

Interest  will  not  be  allowed  on  the  value  of  a 
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horse  killed  and  wagon  broken  at  a  railroad  cross- 
ing allowed  to  remain  out  of  repair.  Klmes  v. 
St.  Louis,  I.  M.  ft  8.  R.  Co.  86  Mo.  611. 

Interest  is  properly  allowed  on  the  value  of  a  pri- 
vate bridge  negligently  thrown  down  and  de- 
stroyed while  being  moved  to  another  spot  by  di- 
rection of  the  common  council  of  Bulfalo,  under 
N.  Y.  Laws  1848,  chap.  196,  authorizing  its  entire 
removal  if  the  plaintiff  did  not  construct  a  draw 
therein  on  fifteen  months*  notice,  as  such  moving 
was  not  a  strict  compliance  with  tjie  statute.  Buf- 
falo &  H.  Tump.  Co.  V.  Bulfalo,  58  N.  Y.  639. 

From  explosioti,  etc. 

Interest,  in  Colorado,  is  a  creature  of  the  statute, 
and  will  not  be  allowed  on  damages  to  property 
caused  by  an  explosion,  as  it  is  not  one  of  the  cases 
there  recognized.  Denver,  S.  P.  &  P.  R.  Co.  v.  Con- 
way, 8  Colo.  1;  Denver,  8.  P.  &  P.  R.  Co.  v.  Moyna- 
han,  8  Colo.  56. 

Interest  cannot  be  allowed  as  such,  or  as  a  mat- 
ter of  right,  on  damages  caused  by  the  explosion  of 
natural  gas,  through  the  negligence  of  the  defend- 
ant company,  but  its  allowance  is  in  the  discretion 
of  the  jury  as  compensation  for  delay.  Richards 
V.  Citizens  Nat.  Gas  Co.  180  Pa.  87. 

Also  on  damages  done  to  the  walls  of  a  bam  by 
the  negligent  mining  of  coal  underneath.  Emer- 
son V.  Schoonmaker,"135  Pa.  437. 

In  Holmes  v.  Barclay,  4  La.  Ann.  63,  interest  was 
allowed  without  question  on  the  value  of  a  ware- 
house destroyed  by  a  steamer^s  running  into  it  dur- 
ing a  high  flood. 

Interest  may  be  allowed,  if  necessary  to  give  the 
plalntilf  compensation  on  the  damage  done  to 
goods  stored  in  the  vault  of  his  store,  which  has 
been  flooded  by  reason  of  an  excavation  made  by 
the  defendant  in  the  street  in  front,  for  the  pur- 
pose of  erecting  a  building,  whether  there  was  neg- 
ligence on  his  part  or  not.  Mairs  v.  Manhattan 
Real  Estate  Asso.  89  N.  T.  496. 

But  in  Reis8  v.  New  York  Steam  Co.,  36  N.  Y.  S.  R. 
86,  it  was  held  that  an  instruction  that  the  plalntilf 
was  entitled  to  interest,  if  anything,  on  damages 
caused  to  goods  by  the  negligent  escape  of  steam, 
was  reversible  error,  unless  interest  was  remitted. 
The  judgment  was  reversed  in  88  N.  Y.  S.  R.  842, 
after  interest  had  been  remitted,  on  the  ground 
that  the  defendant  was  not  liable. 

Interest  should  be  allowed  against  a  city  for  the 
value  of  tiats  carried  away  from  a  wharf  and  lost 
by  reason  of  its  removal  of  posts  therefrom,  and 
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that  the  jury  could  include  in  the  damages 
interest  upon  the  sum  found  to  represent  the 
diminished  value  of  the  horse  in  consequence 
of  the  injury,  and  not  that  the  plaintiff  was 
entitled  to  interest  as  matter  of  right.  The 
exception,  therefore,  presents  the  question 
whether,  in  an  action  to  recover  damages  to 
property  by  reason  of  negligence  on  the  part 
of  the  defendant,  it  is  within  the  power  of 
the  jury,  in  the  exercise  of  discretion,  to  in- 
clude in  their  award  of  damages  interest  on 
the  sum  found  to  represent  the  diminished 
value  of  the  property  in  consequence  of  the 
injury  from  the  time  that  the  cause  of  action 
accraed.  When  interest  may  be  allowed  as 
part  of  the  damages,  in  actions  of  this  char- 
acter, is  a  question  which,  in  the  present 
state  of  the  law,  is  involved  in  much  confu- 
sion and  uncertainty,  and  in  regard  to  which 
the  decisions  of  the  courts  are  not  harmonious. 
It  is  perhaps  impossible  from  the  decisions 
to  formulate  a  general  rule  embracing  every 
possible  case.  The  tendency  of  courts  in 
modern  times  has  been  to  extend  the  right  to 
recover  interest  on  demands  far  beyond  the 
limits  within  which  that  right  was  originally 
confined.  What  seemed  to  be  the  demands 
of  justice  did  not  permit  the  principle  to  re- 
main stationary,  and  hence  it  has  been  for 


years  in  a  state  of  constant  evolution.  This, 
in  some  measure,  accounts  for  many  of  the 
apparently  contradictory  views  to  be  found 
in  the  adjudged  cases.  There  are  cer- 
tain fundamental  principles,  however,  estab- 
lished by  the  decisions  m  this  state,  which,, 
when  properly  applied,  will  aid  in  the  solu- 
tion of  the  question.  ^  There  is.  of  course,  a 
manifest  distinction,  'always  to  be  obsen^ed, 
between  actions  sounding  in  tort  and  actions 
upon  contract.  In  the  latter  class  of  actions 
there  is  not  much  difficulty  in  ascertaining 
the  rule  as  to  interest  until  we  come  to  un- 
liquidated demands.  The  rule  in  such  cases, 
has  quite  recently  been  examined  in  this 
court,  and  principles  stated  that  will  furnish 
a  guide  in  most  cases.  White  v.  Miller ^  78  X. 
T.  393,  34  Am.  Rep.  544.  We  are  concerned 
now  only  with  the  rule  applicable  in  actions 
of  tort.  The  right  to  interest,  as  a  part  of 
the  damages,  in  actions  of  trover  and  trespass 
de  bonis  (uportatis^  was  given  first  in  England 
by  Stats.  3  &  4  Wm.  IV.  The  recovery  was 
not,  however,  allowed  by  that  statute  a& 
matter  of  right,  but  in  the  discretion  of  the 
jury.  The  earlier  cases  in  this  state  followed 
the  rule  thus  established  in  England,  and 
permitted  the  jury,  in  their  discretion,  to 
allow  interest  in  such  cases.    Beals  v.  Gutrn- 


nes'lect  to  replace  them.    AUeffheny  v.  Gampbell,  i 
107  Pa.  630, 52  Am.  Rep.  478. 

In  Uofrgr  V.  Zanesvflle  C.  &  Mfer.  Co..  5  Ohio,  410, 
it  was  held  that  Interest  mi^ht  be  allowed  on  the 
value  of  a  boat  and  Its  loadingt  lost  by  reason  of  a 
dam  constructed  across  a  river,  although  Hitch- 
cock, J.,  who  delivered  the  opinion,  considered  that 
the  law  did  not  allow  the  sriving  of  interest  as  such 
in  the  case. 

In  Coburn  v.  Muskegon  Boom.  Co.,  72  Mich.  134« 
it  was  held,  two  of  the  five  Judges  dissenting,  that 
mterest  could  not  be  allowed  on  expenses  caused 
by  a  boominir  company's  so  Jamming  a  river  with 
logs  that  the  plaintiff  could  not  float  his  logs. 

Interest  may  be  added  to  the  damages  caused  to 
a  tannery  by  diverting  water  from  it,  from  the 
date  of  such  diversion.  Bare  v.  Hoffman.  79  Pa. 
71.  21  Am.  Kep.  42. 

It  is  not  improper  for  the  Jury  to  add  interest  to 
the  value  of  a  slave  killed  while  assisting  another 
person  In  a  hazardous  occupation,  for  which  he 
was  not  employed.    Collier  v.  Lyons,  18  6a.  648. 

The  owner  of  a  slave  negligently  carried  off  by  a 
railroad  without  his  permit  may  recover  as  dam- 
ages the  hire  of  the  slave  while  gone,  with  inter- 
est, and  the  cost  of  recovering  him.  Brown  v. 
Southwestern  R.  Co.  96  Ga.  977. 

In  an  action  for  trespass  for  causing  the  death  of 
a  slavo  interest  is  allowed  from  the  time  of  tres- 
pass.   Fail  V.  Presley.  SO  Ala.  842. 

Interest  is  not  allowable  on  a  sum  assessed  by  the 
Jury  for  damages  done  by  trespassing  cattle.  Jean 
V.  Sandford,  90  Ala.  817:  Glidden  v.  Street,  68  Ala. 
600. 

Interest  may  be  added  to  the  amount  found  as 
damages  resulting  from  negligence  in  the  conduct 
of  a  ferry.    Borden  v.  Bradshaw.  68  Ala.  982. 

Interest  should  not  be  allowed  on  the  damages 
sustained  by  a  lessor *s  failure  to  rebuild  a  mill  and 
elevator  destroyed  by  fire  under  a  contract  that  in 
case  of  Are  it  should  be  rebuilt  with  all  reasonable 
promptness.  Chamberlain  v.  Dunlop,  28  N.  Y.  8. 
R.  375. 

Interest  will  not  bo  allowed  against  a  stakeholder 

ley  retained  by  him  after  a  wager  has  been 

when  the  record  shows  nothing  more 
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tlian  a  mere  delay  on  his  part  to  pay  over  the 
money.    Corson  v.  Neatheny.  9  Colo.  212. 

One  whose  property  has  been  destroyed  by  the 
negligence  of  another,  and  who  has  made  a  de- 
mand for  his  claim,  without  stating  the  amount  of 
his  loss,  but  delays  Instituting  suit,  from  its  novel 
character,  until  the  determination  of  another  simi* 
lar  suit,  is  entitled  to  interest  in  the  discretion  of 
the  JuiT.  Frazer  v.  Blgelow  Carpet  Co.  141  Mas8« 
126. 

Against  agentu  and  o^ieers. 

An  agent  who  has  departed  from  positive  in- 
structions of  the  principal  in  leaving  unsold  cer- 
tain goods  is  liable  for  their  loss,  but  interest  there- 
on as  such  cannot  be  awarded,  though  the  Jury 
might  include  It  in  the  total  amount  of  damages^ 
Survivor  of  Holmes  &  Co.  v.  Misroon,  3  Brev.  200. 

Interest  should  be  allowed  as  a  matter  of  right 
on  the  loss  sustained  by  the  owners  of  flour  through 
the  consignee's  negligently  selling  it  before  they 
were  authorized  to  do  so.  Milbank  v.  Dennistoun, 
1  Bosw.  246. 

An  agent  who,  on  the'poeitive  instructions  of  his 
principal,  falls  to  convert  money  into  oertiflcates» 
is  liable  to  pay  legal  interest  on  all  sums  not  so  con- 
verted.   Short  v.  Skipwith.  I  Brock.  103. 

Bankers  who  have  gratuitously  accepted  charge 
of  bonds  under  an  agreement  to  return  them  on 
demand  or  pay  their  full  value  including  gold  in- 
terest, are  liable  for  the  full  interest,  if  the  bonds 
are  lost  through  their  failure  to  use  common  pru- 
dence.   Maury  v.  Coyle,  34  Md.  235. 

In  an  action  against  an  executor  for  waste  in  al- 
lowing an  execution  to  be  levied  on  shares  of  stocky 
and  the  shares  to  be  sold  at  an  amount  much  below 
their  value,  mterest  on  such  reduction  should  be 
allowed,  only  from  the  purchase  of  the  writ* 
Dawes  v.  Winship,  cited  in  5  Pick.  97,  note. 

Tne  allowance  of  interest  on  the  value  of  prop- 
erty unlawfully  retained  by  a  sheriff  after  the  va- 
cation of  an  attachment,  is  unauthorized  by  law. 
Green  v.  Garcia,  9  La.  Ann.  702. 

Interest  is  not  allowable  in  an  action  against  a 
sheriff  for  failure  or  refusal  to  issue  a  writ  of  res- 
titution in  an  ejectment  suit,  under  Mo.  Rev.  Stat.» 
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M^,  8  Johns.  446;  Hyd6  v.  Stam,  7  Wend. 
854,  22  Am.  Dec.  582 ;  BimU  v.  Napkins,  4 
(^w.  53;  Uowley  v.  (riMf,  14  Johns.  385. 
The  principle  that  the  right  to  interest  in 
such  cases  was  in  the  discretion  of  the  iury, 
was,  however,  gradually  abandoned,  and  now 
the  rule  is  that  the  plaintiff  is  entitled  to 
interest  on  the  value  of  the  property  con- 
verted or  lost  to  the  owner  by  a  trespass  as 
matter  of  law.  The  reason  given  for  this 
rule  is  that  interest  is  as  necessary  a  part  of 
a  complete  indemnity  to  the  owner  of  the 
property  as  the  value  itself,  and  in  fixing 
the  damages  is  not  any  more  in  the  discretion 
of  the  jury  than  the  value.  Andrews  v. 
Durant,  18  N.  Y.  496 ;  McCormiek  v.  Pennsyl- 
rania  Cent,  R.  Go.  49  N.  Y.  315 ;  Buffalo  <fe 
H,  Tump.  Co.  V.  Buffalo,  58  N.  Y.  639; 
Parrott  v.  Knickerbocker  Ice  Co.  16  N.  Y.  369. 
It  is  difficult  to  perceive  any  sound  distinc- 
tion between  a  case  where  the  defendant  con- 
verts or  carries  away  the  plaintiff's  horse  and 
a  case  where,  through  negligence  on  his  part, 
the  horse  is  injured  so  as  to  be  valueless. 
There  is  no  reason  apparent  for  a  different 
rule  of  damages  in  the  one  case  than  in  the 
other.  In  an  early  case  in  this  state  the 
principle  was  recognized  that  interest  might 


be  allowed,  bv  way  of  damages,  upon  the 
sum  lost  by  the  plaintiff  in  consequence  of 
defendant's  negligence.  Thomas  v.  Weed,  14 
Johns.  255.  We  think  the  rule  is  now  settled 
in  this  state  that,  where  the  value  of  property 
is  diminished  by  an  injury  wrongfully  in- 
flicted, the  jury  may,  in  their  Jiscretion, 
give  interest  on  the  amount  by  whicli  the 
value  is  diminislied  from  the  time  of  the  in- 
jury. That  is  the  rule  laid  down  in  the 
elementary  books  and  sustained  by  the  ad- 
jud>;ed  cases.  1  Sedgw.  Damages,  8th  ed. 
§§  817,  320;  Walrath  v.  Bedfidd,  18  N.  Y. 
457,  462;  Mairs  v.  Manhattan  Beat  Estate 
Aaso.  89  N.  Y.  498 ;  I>uryet)  v.  2few  York,  96 
N.  Y.  477,  499 ;  Hofne  Ins,  Co.  v.  Pennsylcu 
nia  B.  Co.  11  Hun,  182,  188;  Moore  v.  Xetr 
Yoj'k  Kiev.  B.  Co.  126  N.  Y.  671 ;  Pennsyl- 
tania  S.  V.  B.  Co.  v.  Ziemer,  124  Pa.  56(). 
There  is  a  class  of  actions  sounding  in  tort, 
in  which  interest  is  not  allowable  at  all, 
such  as  assault  and  tmttery,  slander,  libeU 
seduction,  false  imprisonment,  etc.  There 
is  another  class  in  which  the  law  gives  in- 
terest on  the  loss  as  part  of  the  aamages. 
such  as  trover,  trespass,  replevin,  etc.  ;  and 
still  a  third  class  in  which  interest  cannot 
be  recovered  as  of  right,  but  may  be  allowed 


•  4480,  permittlnir  the  Jury  In  actions  of  tort.  If  they  I 
shall  thinJc  fit,  to  ffire  dsmasres  in  the  nature  of  in- 
terest over  and  above  the  value  of  the  property  at 
the  time  of  the  conversion  or  seizure.    State  v. 
Harringrton,  44  Mo.  App.  297. 

An  attorney  should  not  be  charged  with  Interest 
on  a  debt  given  him  for  collection,  which  is  lost 
through  his  negligence.  Rootee  v.  Stone,  2  Leigh, 
650. 

An  attorney  is  not  liable  for  interest  on  money 
collected  by  him  until  demand  made  by  the  party 
entitled  to  receive  it,  or  until  a  wrongful  conver- 
sion.   Walpole  v.  Bishop,  31  Ind.  ISS. 

An  attorney  is  liable  for  interest  on  money  col- 
lected for  a  client  from  the  time  of  Judicial  demand, 
when  the  entire  means  of  ascertaining  the  balance 
due  his  client  is  in  his  hands.  Dwigbt  v.  Blmon,  4 
La.  Ann.  490. 

An  attorney  is  liable  for  interest  on  money  which 
he  neglects  to  turn  over  to  his  client  for  an  unrea- 
sonable time,  even  though  no  demand  had  been 
made  for  it.    Chapman  v.  Burt,  77  111.  837. 

An  attorney  who  uses  money  collected  fur  a  cli- 
ent as  his  own,  is  liable  for  interest  while  he  so 
used  it.    Mansfield  v.  WUkerson,  28  Iowa,  482. 

On  exemplary  damages. 

In  a  case  of  tort,  where  the  law  allows  the  Jury 
in  its  discretion  to  award  exemplary  damages,  in- 
terest cannot  be  allowed.  Ratteree  v.  Chapiyan, 
79  Oa.  574. 

In  Wade  v.  Missouri  Pac.  R.  Co.,  78  Mo.  882,  an  in- 
struction that  the  jury  might  allow  interest  if  they 
saw  fit,  on  double  the  value  of  a  bull  killed  on  a 
railway  track,  through  the  company^s  neglect  to 
erect  and  maintain  proper  fences  and  guards,  was 
said  to  be  erroneous,  but  that  it  was  harmless,  as 
the  Jury  had  n»t  allowed  interest. 

Interest  cannot  be  allowed  on  damages  double 
the  value  of  the  stock  killed  on  a  railroad  track 
through  the  company *s  neglect  to  provide  a  fence 
since  the  statute,  (MoClain*s  Stat.  I  1289,)  In  fixing 
the  damages,  makes  no  provision  for  interest. 
Brentner  v.  Chicago,  M.  &  St.  P.  R.  Co.  68  Iowa,  580. 

Rate  of  interest. 
In  admiralty  oases  in  the  United  States  courts* 
the  rate  of  interest  allowed  by  the  different  states 
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is  not  taken  into  consideration  where  interest  is 
allowed,  and  no  rule  fixing  a  certain  amount  of  in- 
terest upon  a  decree  if  affirmed  in  the  supreme 
court  can  be  adopted.  Hemmenway  v.  Fisher,  61 
U.  fi.  20  How.  255, 15  L.  ed.  790. 

In  The  Scotland,  106  U.  B.  24, 26  L.  ed.  1001,  an  ac- 
tion for  causing  the  loss  of  a  ship  by  collision  on 
the  high  seas,  six  per  cent  was  held  to  be  the  proper 
rate  of  interest. 

In  The  Amiable  Nancy,  16  U.  S.8  Wheat.  546.  4  L. 
ed.  466,  an  action  for  the  unlawful  seizure  of  a  ves- 
sel as  a  prize,  the  district  court  allowed  six  per 
cent,  and  on  appeal  to  the  circuit  court  the  Judg- 
ment was  reduced,  interest  allowed  at  the  rate  of 
ten  per  cent  on  damages  allowed,  and  on  appeal  to 
the  supreme  court  certain  other  items  were  added 
on  which  six  per  cent  interest  was  allowed,  noth- 
ing being  said  as  to  the  rate  allowed  by  the  circuit 
court. 

Interest  at  six.  not  seven,  per  cent,  should  be  al- 
lowed on  the  value  of  barley  shipped  from  Canada 
to  New  York  city,  and  lost  on  the  Hudson  River 
by  a  collision.    The  Mary  J.  Vaugban,  2  Ben.  47. 

In  Mobile  ft  M.  R.  Co.  v.  Jurey,  111  U.  S.  684,  28  L. 
ed.  627,  the  defendant  contended  that  the  legal  rate 
of  interest  in  Louisiana,  where  a  contract  for  the 
shipment  of  cotton  destroyed  by  fire  was  to  be  per- 
formed, was  the  proper  rate,  instead  of  the  rate  in 
Alabama,  where  the  contract  was  made,  but  as  no 
proper  exception  had  tieen  taken  the  point  was  not 
decided. 

In  Erwin  v.  Neversink  S.  B.  Co.,  28  Hun,  578,  it 
was  held  that  interest  at  eeven  per.  cent,  the  legal 
rate  of  interest  in  New  York  at  the  time  of  an  ac- 
cident causing  the  death  of  the  plaintiff's  Intestate^ 
instead  of  at  six  per  cent,  the  legal  rate  at  the  time 
of  the  verdict,  was  proper. 

But  in  Salter  v.  Utica  &  B.  R.  R.  Ck).,  86  N.  Y.  40U 
six  per  cent  was  held  to  be  the  proper  rate. 

The  holder  of  a  note  bearing  interest  at  the  rate 
of  four  per  cent  per  month,  secured  by  a  mortgage, 
who.  after  assigning  both  note  and  mortgage,  sat- 
isfies the  mortgage  of  record  and  thus  destroys  the 
assignee's  security,  is  liable  for  interest  at  the  rate 
of  seven  per  cent  per  annum  not  at  the  rate  of  four 
per  cent  per  month.  Sanborn  v.  Webster,  2  Minn. 
8S8.  J.  n«  H. 
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in  the  diKcretion  of  the  jury,  according  to 
the  circiinutanoes  of  the  case.  This  action 
beloDgH  to  the  latter  class,  and,  as  we  have 
constriiefl  the  charge  as  a  direction  that  the 
Jniy  might,  in  their  discretion,  allow  inter- 
est on  the  diminished  value  of  the  horse,  it 
was  not  erroneous. 

Our  attention  has  been  called  to  the  case 
of  ^tpre  V.  suite,  123  N.  Y.  291.  and  it  is 
iirgfKl,  upon  the  authority  of  that  case,  that 
interest  cannot  be  allowed  in  any  case  for 
the  recovery  of  unliquidated  damages  arising 
from  negligence.  We  think  that  the  case, 
when  correctly  understood,  does  not  sustain 
the  contention,  but,  in  effect,  holds  the  con- 
trary. In  that  case  a  party  appealed  from 
the  decision  of  the  board  oi  claims  upon  an 
award  in  his  own  favor,  and  the  only  ques- 
tion was  whether,  upon  the  evidence  and 
UndingH  the  claimant  had  been  allowed  all 
the  damages  that  he  was  entitled  to,  and  this 
court  not  only  affirmed  his  right  to  all  the 
damages  that  the  board  had  awarded  him,  but 
increased  the  award  from  $3,000  to  $8,136. 
The  claim  was  based  upon  the  negligent  act 
of  the  state  in  overflowing  the  lands  of  the 
claimant,  from  which  the  damages  claimed 
resulted.  The  board  of  claims  allowed  no 
interest,  nor  did  this  court.  In  adding  to 
the  award  a  sum  of  over  $5,000,  this  court 
acted,  in  some  sense,  as  a  court  of  original 
jurisdiction,  and  in  making  up  the  sum 
which  was  to  constitute  the  flnal  award  it 
refused  to  allow  an  item  of  interest  claimed. 
Now,  it  is  admitted  that  a  court  or  jury, 
charged  with  the  duty  of  making  up  the 
amount  of  damages  in  such  cases,  mav  refuse 
to  allow  interest,  and  that  is  precisely  what 
this  c^urt  did,  and  nothing  more,  and  there- 
fore the  case  is  in  harmony  with  the  rule 
above  stated,  and  with  the  cases  from  which 
we  have  deduced  it.  It  is  far  from  holding 
that  it  is  error  when,  in  such  a  case,  the 
jury,  or  the  original  court,  after  considering 
all  the  facts  and  circumstances  bearing  upon 
the  loss,  allows  interest,  in  the  exercise  of 
discretion,  as  part  of  the  indemnity  to  which 
the  party  is  entitled.  It  simply  recognized 
the  rule  that  interest  in  such  ca.ses  was  not  a 
mutter  of  tight,  but  of  sound  discretion,  and 
held  that  the  claimant  was  fully  indemnified 
for  his  loss  without  adding  interest.  It  is 
true  that  the  learned  jud^e  who  gave  the 
opinion  cited  the  ca.ses  arising  upon  contract 
in  which  it  has  been  held  that  interest  is  not 
allowable,  and  remarked  that  he  found  no 
cast*  justifying  an  allowance  of  interest. 
That  was  probably  an  inadvert<»nce,  but  the 
decision  refusing  interest  was  right,  though 
the  reasons  may  have  been  based  upon  a 
])riuciple  applicable  to  another  class  of  ac- 
tions. It  must  be  remembered  that  the  court 
was  not  reviewing  any  question  decided  be- 
low in  regard  to  interest,  but  seeking  to 
make  up  for  itself  a  new  award  from  the 
items  of  the  claim  appearing  in  the  record, 
and  whatever  was  said  by  way  of  argument, 
and  as  the  reason  for  throwing  out  an  item 
of  interest  on  a  sum  c1aime(l  to  have  been 
expended  in  restoring  or  reclaiming;  the  land, 
cannot  be  considered  as  the  judgment  of  the 
court  on  the  question  now  under  considera- 
tion.    That  question  was  not  noticed  in  the 
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argtunent,  and  was  not  involved  in  the  caae, 
except,  perhaps,  as  a  matter  of  discretion. 

For  these  reasons  th^  judgment  thoutd  be  af- 
firmed. 


All     concur,   except    Emrl,   Ch.   «/.,   and 
Fiaeh  and  Orajr»  <A/..  dissenting. 


John  HOPE,  by  Guardian]  a<f  Ltfo/n,  Appt., 

William  A.  BREWER  et  aL.  Exrs..  etc.,  of 
Thomas  Hope,  Deceased,  et  at.,  Betpts. 

( N.  Y t 


1.  BeslefltetelseaiaveriediiitoperMMi- 
mlty  by  a  provtaion  of  a  will  that  the  executors 
shall  as  soon  as  may  be  oonvenieDtly  done  after 
testator's  death  sell  and  convert  Into  money  all 
the  real  estate. 


8.  An  nnlawftil  perpetuity  im  not 
Sited  by  a  provision  that  ezecutoTS  shall  sell  all 
the  real  estate  as  soon  as  may  be  conveniently 
done  after  testator^s  death. 

8.  A  £^  intmstto  a  charltyin  a  ftnv 
ei^n  eonntry  in  which  the  tmsteee  are 
eompetent  to  take  and  held  and  the 
tro8t  im  capable  of  bein^  ezeented  and 

eof  orced  is  not  Invalid  because  such  a  trust  would 
contravene  the  law  of  the  testator^s  domiollln 
respect  to  the  creation  of  trusts  and  perpetuities. 

(November  29, 1892.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  Judgment  of  a 
Special  Term  for  New  York  County  in  favor 
of  defendants  in  a  proceeding  brought  to  es- 
tablish the  invalidity  of  a  certain  clause  in  the 
will  of  Thomas  Hope,  deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Delos  McCnrdy»  with  Messrs.  Van- 
derpoel*  Cuming  Sb  Qood^n*  for  appel- 
lant: 

The  validity  of  the  gift  of  the  residuary  es- 
tate must  be  determined  by  the  laws  of  this 
state. 

Holmes  v.  Remsen,  4  Johns.  Ch.  460, 1  L.  ed. 
920,  8  Am.  Dec.  581;  MiUs  v.  Fogal,  4  Edw. 
Ch.  559,  6  L.  ed.  975;  Andrews  v.  Herriot,  4 
Cow.  508,  7iote;  Parsons  v.  Lyman,  20  N.  Y. 
112;  Bascom  v.  Albertson,  34  N.  Y.  587;  Man 
iceY.  Manice,  48  N.  Y.  803;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424. 

A  gift  in  future  to  an  institution  to  be  cre- 
ated and  enabled  to  take  after  the  death  of  the 
testator,  has  never  been  held  to  be  a  valid  gift 
by  the  courts  of  this  state  unless  such  gift  was. 
by  its  express  terms,  limited  to  take  effect  and 

Note.— The  oft-quoted  rule  that  the  validity  of  a 
testamentary  ^If  t  of  personal  property  Is  to  be  de- 
termined by  the  law  of  the  testator's  domicU  is 
shown  by  the  above  case  to  be  subject  to  a  very 
important  exception. 

For  the  law  of  the  domlcil  of  the  testator  as  gov- 
erning the  execution  of  a  power  created  by  will, 
see  CottinR  v.  De  Sartisres,  16  L.  R.  A.  887, 17  R.  I — . 

For  some  general  rules  as  to  what  law  governs 
wills,  see  note  to  Cook  v.  Winchester  (Mich.)  8  L.  U. 
A.8SS. 
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▼est  within  the  period  prescribed  for  the  vest- 
ing of  future  estates. 

In  Kerr  v.  Dougherty,  79  N.  Y.  827,  the  be- 
quest was  a  present  unconditional  gift  to  an 
existing  corporation  authorized  to  tale,  except 
in  cases  where  the  wi]l«ras  executed  within  one 
month  before  the  death  of  the  testator. 

The  same  is  true  of  the  gifts  considered  in — 

Draper  v.  Harvard  CoUege,  57  How.  Pr.  269; 
Kennedy  v.  Palmer,  1  Thomp.  &  C.  581;  Ear- 
rw  V.  American  Bible  Soc A  Abb,  Pr.  N.  S.  421; 
Sherwood  v.  American  Bible  Soc.  1  Keyes,  665; 
Riley  v.  Diggs,  2  Dem.  184;  Re  BtiOock,  6  Dem. 
885;  Re  Hum,  12  L.  R.  A,  620.  126  N.  Y.  587; 
Hollis  V.  Drew  Theological  Seminary ,  95  N.  Y. 
166. 

In  Phelps  V.  Pond,  28  N.  Y.  69,  and  Baacom 
▼.  AlberUon,  supra,  the  gifts  were  to  foreign 
corporations  not  in  esse  and  were  held  void. 

A  trust  for  a  foreign  charity  cannot  be  sup- 
ported in  England  if  the  trust  itself  contravene 
the  policy  of  the  English  law,  although  it  may 
not  be  illegal  according  to  the  laws  of  the  state 
where  the  charity  is  to  be  established. 

(HiphantY.  Uendrie,\  Bro.  Ch.  571;  Camp- 
bell v.  Radnor,  Id.  271;  Atty-Oen.  v.  Chester, 
Id.  444;  AUy-Gen.  v.  Lepins,  19  Ves.  Jr.  809, 
28wanst.  181;  Society  for  Prop.  Oosp.  v.  Atty- 
Gen.  8  Russ.  142;  Curtis y.  Ihitton,  14  Ves.  Jr. 
537;  Mackintosh  v.  Toumsend,  16  Ves.  Jr.  830: 
Edinburgh  v.  Aubrey,  Ambl.  286;  Emery  v. 
Bill,  1  Russ.  Ill;  Collyery.  Burnett,  Taml.  79; 
Lyons  v.  East  India  Co.  1  Moore,  P.  C.  175; 
MitchH  V.  Reynolds,  1  P.  Wms.  185;  New  v. 
Bonaker,  86  L.  J.  Ch.  846;  Burbanky.  Whitnei/, 
^Piclc.  146,  85  Am.  Dec.  812;  AttyOen.  v. 
London,  3  Bro.  Ch.  171,  1  Ves.  Jr.  248;  Atty- 
Oen. V.  Sturge,  28  L.  J.  Ch.  495. 

An  executory  devise  must  be  so  limited  that 
'by  the  terms  of  its  creation  it  must  take  effect 
within  the  period  prescribed  for  the  vesting  of 
future  estates. 

If  the  limitation  be  in  such  terms  that  it  may 
or  may  not  vest  within  that  time  it  is  void. 

Caddell  v.  Palmer,  1  Clark  &  F.  372;  4  Kent, 
Com.  267;  1  Jarman,  Wills.  221;  4  Cruise,  Dig. 
title  82,  chap.  24,  ^  18;  Nightingale  y.  Burrell, 
15  Pick.  Ill;  Atkinson,  Conveyancing,  2d  ed. 
264:  Brattle  Square  Church  Proprs.  v.  Grant, 
8  Gray,  142,  63  Am.  Dec.  725;  Lewis,  Perpe- 
tuity. 163-172;  Hooper  v.  Hooper,  9Cusb.  122; 
Thomdike  v.  Ij>rij\g,  15  Gray,  391;  Fosdickv. 
Fosdick,  6  Allen,  41;  Odell  v.  OdeU,  10  Allen, 
1;  Loring  v.  BUike,  98  Mass.  258;  Searsy.  Put- 
nam, 102  Mas.s.  5;  Joscelyn  v.  Nott,  44  Conn. 
55;  Donohue  v.  McNichol,  61  Pa.  73;  Patterson 
V.  Ellis,  11  Wend.  259;  Hawley  v.  James,  16 
Wend.  120;  SchetUer  v.  Smith,  41  N.  Y.  344; 
Knot  V.  Jones,  47  N.  Y.  389;  Yates  v.  Yates, 
«  Barb.  824;  Gott  v.  Cook,  7  Paige,  540,  4  L. 
ed.  256;  Boynton  v.  Hoyt,  1  Denio,  53. 

If  a  gift  is  made  to  a  charity  on  a  contingent 
event,  and  the  happening  of  the  event  is  a  con- 
dition precedent  to  the  gift  taking  effect. then, 
if  the  condition  Is  too  remote,  the  gift  to  the 
charity  is  void. 

Chamberlayne  v.  Brockett,  L.  R.  8  Ch.  206; 
Cherry  v.  Mott,  1  Myl.  &  C.  123;  Atty-Gen.  v. 
Ooulding,  2  Bro.  Ch.  428;  Atty-Gen.  v.  Orford, 
4  Ves.  Jr.  421,  note;  Atty-Oen.  v.  Whitchurch, 
8  Ves.  Jr.  141;  Corbyn  v.  French,  4\e8.  Jr.418; 
Clark  V.    Taylor,  1   Drew,    642;  Carberry  v. 
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Cox,  8  Ir.  Ch.  Rep.  231;  SimsY.  Quintan,  16 
Ir.  Ch.  Rep.  191;  De  Themmines  v.  De  Bonne- 
val,  5  Russ.  288;  Joscelyn  v.  Nott,  supra;  1 
Jarman,  Wills,  4th  ed.  246  et  seq.;  Tudor, 
Lead.  Cas.  Real  Prop.  Sd  ed.  580,  581. 

The  question  is,  whether  by  possibility  the 
estate  is  so  limited  upon  a  contingency  that  it 
may  remain  more  than  the  allowed  period  be- 
fore the  contingent  interest  will  become  vested, 
and  if  it  can  it  is  not  good  as  an  executory  de- 
vise 

Nightingale  v.  BurreU,  15  Pick.  111. 

There  can  be  no  limitation  of  a  term  not 
measured  by  lives. 

Lives  must  be  designated,  and  a  life  must,  in 
some  form,  enter  into  the  limitation. 

Hawley  v.  James,  16  Wend.  188;  Boynton 
V.  Hoyt,  1  Denio,  57;  Yates  v.  Yates,  9  Barb. 
846;  Phelps  v.  Pond,  23  N.  Y.  69;  Baseom  v. 
Albertson,  84  N.  Y.  596;  Rose  v.  Rose,  4  Abb. 
App.  Dec.  108. 

Afr.  jAines  Thomson,  for  the  executors: 

The  entire  estate  of  the  testator  must  be  re- 
garded as  consisting  of  personal  property. 

Hobson  V.  Hale,  96  N.  Y.  588;  Bispham,  Eq. 
pp.  871, 872;  Gerard,  Titles  of  Real  Estate,  pp. 
896-399;  Leigh  &  Dalzoll,  Equitable  Doctrine 
of  Conversion,  6,  109;  Lent  v.  Howard,  89  N. 
Y.  169;  Asehey.  Ascfte,  118  N.  Y.  282;  Pmcer 
v.  CasHdy,  79  N.  Y.  602,  85  Am.  Rep.  650; 
Kane  v.  GoU,  24  Wend.  641,  85  Am.  Dec.  641; 
^tagg  v.  Jackson,  1  N.  Y.  20i8;  Chamberlain  v. 
Chamberlain,  48  N.  Y.  424;  Eceritt  v.  Everitt, 
29  N.  Y.  89;  Phelps  v.  Pond,  supra;  Davis  v. 
Gallagher,  124  N.  Y.  487;  Vincent  v.  Newhou-se, 
88  N.  Y.  505;  Frasery.  United  Presby.  Church 
Trustees,  124  N.  Y.  479;  Underitood  v.  Curtis, 
127  N.  Y.  523;  Chamberlain  v.  Taylor,  105  N. 
Y.  185;  Boss  v.  Roberts,  2  Hun,  90.  affirmed 
68  N.  Y.  652;  Riley  y.  Diggs,  2  Dem.  184. 

The  residuary  estate  must  be  paid  over  to 
the  Scotch  trustees  to  be  dealt  with  by  the 
Scotch  courts. 

The  bequest  now  before  the  court  is  not  of 
itself  contrary  to  public  policy. 

Hollis  V.  Drew  Theological  Seminary^  95  N. 
Y.  166. 

The  trust  in  the  will  now  under  considera- 
tion is  to  be  established  and  worked  out  in 
Scotland,  and  upon  that  distinction  is  not  ob- 
noxious to  the  laws  of  New  York,  nor  to  the 
decisions  of  her  courts. 

It  is  no  part  of  the  public  policy  of  this  state 
to  interdict  perpetuities  in  other  states  and 
countries,  and  action  tending  to  that  end  would 
not  be,  by  reason  of  public  policy,  working 
toward  the  welfare  of  the  citizens  of  this  state, 
but  would  appear  to  be  rather  begotten  of 
prejudice,  and  an  unjustifiable  interference. 

Atty-Oen.  v.  Steirart,  2Meriv.  143;  Vansant 
V.  Roberts,  8  Md.  119;  Re  De  Renne's  Estate, 
12  W.  N.  C.  94;  Draper  v.  Harvard  College,  57 
How.  Pr.  269;  2  Story,  Eq.  Jur.  §  1185. 

Chamberlain  v.  Chamberlain,  48  N.  Y.  424, 
is  controlling  in  the  case  at  bar. 

See  also  Manice  v.  Manice,  43  N.  Y.  303; 
Des]xird  v.  Churchill,  58  N.  Y.  192;  Kerr  v. 
Dougherty,  79  N.  Y.  827;  Hollis  v.  Drew  Theo- 
logical  Seminary,  supra;  Kennedy  v.  Palmer, 
1  Thomp.  &  C.  581;  Mapesy.  American  Home 
Missionary  Soc.  33  Hun,  860;  Diaper  v.  Har- 
vard College,  supra;  Re  Bullock.  6  Dem,  385; 


4(50 


New  York  Court  of  Apfbal& 


Nov., 


Riley  V.  Diffgs,  2  Dem.  184;  Re  IIvss,  12  L.  R. 
A.  620,  126  N.  Y.  587;  Doty  v.  HendrU,  16 
N.  Y.  8upp.  284. 

The  doctriDe  laid  down  in  the  Chamberlain 
Case  is  not  confined  to  the  state  of  New  York. 

Taylor  v.  Bryn  Mator  College  Trustees,  84  N. 
J.  Eq.  101;  FordY.  Ford,  70  Wis.  19,  72  Wis. 
621;  Burbank  v.  Whitney,  24  Pick.  146,  85 
Am.  Dec.  312;  Harrison  v.  Awo/i,  84  U.  S.  9 
Pet.  488,  9  L.  ed.  203;  Green  v.  Van  Buskirk, 
72  U.  S.  5  Wall.  307,  18  L.  ed.  599,  74  U.  S.  7 
Wall.  189,  19  L.  ed.  109;  Fordyce  v.  Bridges, 
2  Phil.  Ch.  497;  Oliphant  v.  Hendrie,  1  Bro. 
Ch.  571;  Eniery  v.  HiU,  1  Russ.  112,  note. 

The  principle  that  the  law  of  the  domicil  is 
to  prevail  proceeds  upon  a  fiction  of  law  that 
the  domicil  draws  to  it  the  personal  estate  of 
the  owner  wherever  situated,  and  is  hy  no 
means  of  universal  application. 

Warner  Y,  Jaffray,  96  N.  Y.  248,  48  Am. 
Itep.  616;  PeopU  v.  Tax  Cmnrs,  28  N.  Y.  225; 
Pe^  V.  Smith,  88  N.  Y.  576. 

The  contention  that  the  period  within  which 
the  executors  of  the  will  are  to  pay  over  the 
fund  to  Messrs.  Malcolm,  Maxwell  and  Smellie 
is  not  limited  upon  a  life  or  lives,  is  without 
merit. 

The  duties  of  Messrs.  Brewer  &  Crowell  as 
regards  the  estate  of  the  testator  are  simply  the 
administrative  functions  of  executors. 

Re  Crawford,  118  N.  Y.  560;  Re  Mason's 
Accounting,  98  N.  Y.  527;  UiyiiiiY,  Davidson, 
95  N.  Y.  263. 

The  will  of  the  testator  does  not  in  any  way 
postpone  the  time  of  payment  of  the  bequest 
of  his  residuary  estate. 

Nor  does  the  will  of  the  testator  in  any  way 
postpone  the  time  of  "realizing"  on  his  resid- 
uary estate. 

Campbell  v.  Furdy,  5  Redf.  481. 

The  contention  that  the  clause  of  the  second 
codicil  directs  a  suspension  of  the  power  of 
alienation  of  real  property  and  of  the  absolute 
ownership  of  personal  property  is  without 
foundation. 

Robert  v.  Corning,  89  N,  Y.  225;  Radley  v. 
Kuhn,  97  N.  Y.  26;  Greene  v.  Greene,  125  N. 
Y.  506;  Stmoart  v.  Hamilton.  87  Hun,  19. 

The  disposition  made  by  testator  of  his  re- 
siduary estate  is  valid  under  the  law  of  Scot- 
land. 

Dundee  v.  Morris,  8  MacQ.  H.  L.  Cas.  134; 
HiU  V.  Burns,  3  Shaw,  889,  aflirmed,  2  Wil- 
son &  Shaw,  80;  Black  v.  Miller,  14  Shaw, 
555,  afilrmed,  2  Shaw  &  McLean,  A  pp.  866; 
Dundas  v.  Dundas,  15  Shaw,  427;  Presbytery 
of  Deer  v.  Bruce,  6  Sc.  Sess.  Cas.  8d  Series, 
940. 

There  Is  no  indefioiteness  or  uncertainty  in 
the  disposition  of  the  residuary  estate,  as 
claimed  in  the  complaint. 

Any  question  to  be  raised  in  respect  of  in- 
definiteness  or  uncertainty  must  be  tested  and 
disposed  of  by  Scotch  law. 

It  is  sufficient  discharge  to  the  executors  to 
pay  over  the  fund  to  the  Scotch  trustees. 

2  Story,  Eq.  Jur.  §  1186;  Edinburgh  v.  Au- 
ft^ry,Ambl.  236;  Atty-Gen.  y.Lepine,  2  Swanst. 
J81,  19  Ves.  Jr.  309;  Emery  v.  Hill,  1  Russ. 
112;  Minety,  VuUiarny,  1  Russ.  118,  note. 

As  a  matter  of  fact  the  provisions  of  the  sec- 
ond codicil  made  a  sufficient  and   complete! 
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formula  for  the{ad ministration  of  the  trust  id 
perpetuity.         i|to» 

Such  minuteness,  however,  is  not  essential 
to  the  validity  of  the  bequest. 

Bruce  v.  Wdsh,  6  Sc.  Sess.  Cas.  3d  Series, 
940;  HiU  v.  Burns,  Bl^ck  v.  MiUer  and  Dun- 
das V.  Dundas,  supra;  12  Faculty  Dec.  372;  1 
Maclaren,  Scotch  Laws  of  Wills  and  Succes- 
sions, chap.  24,  p.  246,  g  829;  2  Maclaren, 
Scotch  Laws  of  Wills  <&  Successions,  chap.  86,. 
p.  883,  §  2097;  Boyle,  Charities,  p.  39. 

Messrs.  Robert  Hunter  Mcvrr&th*  Jr.» 
and  Daniel  6.  Rollins,  for  the  foreign 
trustees: 

The  twenty-seventh  article  of  the  last  will 
and  testament  of  Thomas  Hope  works  a  con- 
version of  the  real  estate  of  which  he  died 
seised  into  personalty,  and  subjects  that  real 
estate  to  the  operation  of  the  rules  of  law  which 
govern  the  devolution  of  personal  property. 

Eraser  v.  United  Presby.  Church  Trustees,, 
124  N.  Y.  479:  Asche  v.  Asche,  113  N.  Y.  282;. 
Moncriefy.  Ross,  50  N.  Y.  431;  Chamberlain 
V.  Chamberlain,  43  N.  Y.  424;  Ptncer  v.  Ciw- 
sidy,  79  N.  Y.  602,  86  Am.  Rep.  550;  Vincent 
V.  JVewhouse,  88  N.  Y.  505. 

The  bequest  made  by  the  codicil  of  October 
24,  1888,  to  Malcolm,  Maxwell  and  Smellie^ 
residents  of  Scotland,  is  under  the  law  of  Scot- 
land a  legal  and  valid  bequest  to  them,  as  trus- 
tees for  a  charitable  use. 

Dundee  v.  Morris,  3  MacQ.  H.  L.  Cas.  184; 
Bruce  v.  Welsh,  6  Sc.  Sess.  Cas.  8d  Series,  WO. 

The  existence  of  a  foreign  law  and  its  terms 
are  matters  of  fact  that  may  be  proved  like 
any  other  fact  necessary  to  establish  in  the 
course  of  a  judicial  inquiry. 

N.  Y.  Code  Civ.  Proc.  S  042. 

The  bequest  being  valid  under  the  law  of 
Scotland,  the  foreign  legatees,  who  are  not 
shown  to  be  subject  to  any  disability  here  or 
at  the  place  of  their  domicil,  are  competent  to 
take  the  estate. 

Chamberlain  v.  Chamberlain,  supra;  Re 
Hues,  12  L.  R.  A.  620, 126  N.  Y.  537;  1  Roper, 
Legacies,  28-31;  2  Bouvier,  Law  Diet.  61. 

The  bequest  here  assailed  is  legal  and  valid, 
and  the  court  has  properly  directed  that  the 
residuary  estate  be  paid  over  to  the  trustees. 

Manice  v.  Maniee,  43  N.  Y.  308;  Gliamber- 
lain  V.  Cliamberlain,  eupra;  Draper  v.  Har- 
vard College,  57  How.  Fr.  269;  Kennedy  v. 
Palmer,  1  Thomp.  &  C.  581;  Mapes  v.  Ameri- 
can Home  Missionary  8oc.  88  Hun,  860;  BUey 
y.Diggs,  2  Dem.  184;  Re  Bullock,  6  Dem.  835; 
Despard  v.  Churchill.  53  N.  Y.  192;  Re  Hues, 
supra;  Cross  v.  United  States  Trust  Co,  13  L. 
R.  A.  606,  131  N.  Y.  380. 

O'Brient  «/.,  delivered  the  opinion  of  the 
court : 

The  general  question  presented  by  this  ap- 
peal is  the  validity  of  the  twenty-sixth  or 
residuary  clause  of  the  will  of  Thomas  Hope, 
who  died  on  March  3,  1890,  w^ithout  issue. 
The  will  contains  numerous  bequests  to  col- 
lateral relatives,  and  to  institutions  and  cor- 
porations for  charitable  purposes.  By  the 
residuary  clause,  all  the  rest,  residue*  and 
remainder  of  the  testator*s  estate  was  devised 
and  bequeathed  to  his  executors  and  their 
survivors,  in  trust  for  the  purpose  of  found- 
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ing  and  endowing  an  infirmary  for  the  care 
;ana  relief  of  sick  and  infirm  persons,  to  be 
established  at  the  testator's  native  place  of 
Langholm,  in  Dumfrieshire,  Scotland.  The 
testator  directed  his  executors,  as  trustees,  to 
promptly  take  all  necessary  and  prober  steps 
for  procuring  the  incorporation  and  organiza- 
tion of  this  infirmary.  He  further  directed 
that  if  within  three  years  from  his  decease, 
snd  during  the  lives  of  the  two  executors 
4ind  trustees  named,  or  within  the  three  years, 
and  during  the  life  of  either  of  them,  such 
infirmary  w^as  incorporated  and  organized,  so 
jis  to  be  able  to  take  the  bequest,  and  should, 
in  respect  to  its  organization,  purposes,  and 
plan  of  management,  be  accepted  as  satisfac- 
tory by  the  trustees,  or  tlie  survivor  of  them, 
then  the  trustees,  or  the  survivor  of  them, 
should  forthwith,  or  as  soon  as  practicable, 
;sell  and  convert  into  money  all  of  the  said 
property  remaining  unsold,  and  pay  over  the 
whole  of  said  trust  fund  or  estate  to  such  in- 
firmary, to  have  and  to  hold  forever  for  its 
uses  and  purposes;  but  if  an  infirmary,  in 
jiccordance  with  these  provisions,  should  not 
be  incorporated  and  organized  and  be  ac- 
■cepted  as  satisfactory  by  the  trustees,  within 
three  years  after  the  testator's  death,  and  dur- 
ing the  life  of  the  trustees,  then  the  trustees, 
or  the  survivor,  and  his  or  their  successor  or 
successors,  were  directed  to  divide  the  whole 
of  the  said  trust  fund  and  estate  among,  and 
to  pay  it  over  to,  such  charitable  institutions, 
then  established  and  existing  at  Langholm, 
^md  competent  to  take  the  same,  as  the  trus- 
tees should  decide,  and  in  such  proportions 
J4S  they  or  the  survivor  of  them  might  think 
proper.  The  testator  left  both  real  and  per- 
sonal estate,  and  in  a  subsequent  clause  of 
the  will  the  executors  were  directed  to  sell 
the  real  estate,  and  convert  the  same  into 
money,  as  soon  after  the  testator's  death  as 
-convenient.  The  will  bears  date  June  13, 
1886,  but  the  residuary  clause  was  materially 
•changed  and  modified  by  subsequent  codicils. 
The  first  codicil,  bearing  date  November 
^,  1886,  directed  that,  in  case  the  trustees 
should  meet  with  any  difficulties  or  cause  of 
delay  in  incorporating  and  organizing  the 
infirmary,  provided  for  in  the  will,  they 
were  authorized  and  directed,  if  lawful  so  to 
do,  to  realize  the  whole  of  the  residuary 
estate,  and  pay  thei  same  over  to  three  trus- 
tees in  Scotland,  named  in  the  codicil,  for 
the  purpose  of  establishing  and  maintaining 
juch  infirmary,  and  the  testator  gives  direc- 
tions for  the  government  of  the  institution 
■and  the  investment  of  the  fund.  It  is  not 
necessary  to  make  further  reference  to  this 
•codicil  as  it  was  substantially  abrogated  by 
4inother,  bearing  date  October  24,  1888,  and 
which  furnishes  the  principal  ground  for  this 
controversy. 

The  twenty-sixth  or  residuary  clause  of 
the  will,  as  well  as  the  first  codicil,  in  so 
far  as  they  relate  to  the  founding  and  en- 
dowment of  the  infirmary  in  Scotland,  were 
also  changed  and  modified  by  this  second 
codicil  by  substituting  the  following  pro- 
vision: '*  Instead  of  said  institution  being 
founded  and  endowed  by  said  trustees  in  the 
manner  therein  mentioned,  I  direct  them,  as 
soon  after  my  decease  as  they  can  conven- 
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iently  do  so,  to  realize  all  the  rest,  residue, 
and  remainder  of  my  said  property  and  estate 
so  bequeathed  to  them,  and  to  pay,  assign, 
and  make  over  the  whole  proceeds  thereof, 
when  and  as  realized,  to  and  in  favor 
of  William  Elphinstone  Malcolm,  .  .  . 
George  Maxwell ,  .  .  .  and  Robert  Sme  1- 
lie,  residing  in  Langholm  aforesaid,  .  .  . 
as  trustees  and  in  trust,  to  the  end  that  they 
may  apply  the  same  in  founding,  endowing, 
and  maintaining  an  institution  for  the  care 
or  relief  of  sick  or  infirm  persons  to  be  es- 
tablished and  located  at  Langholm,  my  na- 
tive place,  .  r  .  and  to  be  called  'The 
Thomas  Hope  Hospital.'"  These  Scotch 
trustees  and  their  successors  are  made  per- 
petual governors  of  the  hospital,  and  are  di- 
rected and  empowered  to  apply  the  funds  to 
be  received  by  them  from  the  executors  to 
the  erection,  completion,  and  organization 
of  the  hospital,  and  provision  is  made  in 
great  detail  with  respect  to  the  investment 
of  the  fund  and  the  application  of  the  in- 
come. Power  is  also  expressly  conferred 
upon  the  governors  of  the  institution  to  en- 
act statutes  and  by-laws  for  its  government, 
and  to  change  or  modify  them,  at  their 
pleasure  whenever  in  their  judgment  the  ob- 
ject of  the  charity  would  beprdmoted  thereby. 

The  particular  beneficiaries  of  the  trust, 
or  the  persons  to  be  received  and  cared  for 
in  the  hospital,  are  described  by  the  testator 
in  the  codicil  in  the  following  language : 
^'And  I  recommend  and  appoint  the  prefer- 
ences of  admission  to  the  said  hospital  to  be 
as  follows,  viz.  :  First,  sick  or  infirm  per- 
sons natives  of  and  resident  in  the  said  town 
of  Langholm,  or  the  parish  of  Langholm,  or 
such  oUier  parishes  in  the  county  of  Dum- 
fries as  the  said  governors  and  trustees  in 
Scotland  may  from  time  to  time  select  and 
determine :  second,  sick  or  infirm  persons, 
natives  of  or  resident  in  said  town  or  parishes 
as  aforesaid ;  and  I  declare  that  the  said 
governors  and  trustees  in  Scotland  shall  be 
the  sole  judges  as  to  the  eligibility  of  the 
persons  to  be  admitted  to  the  said  hospital 
and  benefits  thereof,  or  to  participate  in  this 
endowment,  and  shall  likewise  be  the  sole 
judges  when  any  such  sick  or  infirm  person 
shall  cease  to  be  an  inmate  of  said  hospital, 
or  be  recipient  of  the  funds  of  the  endow- 
ment ;  and  I  empower  the  said  governors  and 
trustees  in  Scotland,  at  their  discretion,  and 
if  the  funds  will  admit  thereof,  to  give  and 
afford  out  of  said  revenues  such  assistance 
as  they  may  think  suitable  to  such  sick,  in- 
firm, "or  aged  persons  in  reduced  circum- 
stances, natives  of  or  resident  in  the  said  town 
of  Langholm,  or  parishes  as  aforesaid,  as  they 
may  judge  to  be  proper  objects  of  this  en- 
dowmentT  without  the  necessity  of  their  be- 
ing admitted  to  the  said  hospital." 

The  scheme  of  the  original  will  contem- 
plated the  foundation,  endowment,  and  man- 
agement of  the  hospital  by  the  executors  as 
trustees.  The  codicil  required  the  executors 
to  convert  the  residuary  estate  into  monej', 
and  pay  the  same  over  to  the  Scotch  trustees, 
who  were  empowered  to  establish  the  insti- 
tution and  administer  the  charity.  It  has 
been  found  as  a  fact  by  the  trial  court,  and 
is  not  now  disputed,  that  this  disposition  of 
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the  residuary  estate  contained  in  the  residu- 
ary clause  of  the  will,  and  in  the  second 
codicil,  is  perfectly  valid  under  the  laws 
of  Scotland.  The  foreign  trustees  are  com- 
petent to  take  the  fund  and  to  administer  the 
trust  under  Scotch  law.  The  power  and 
duty  of  the  executors  to  convert  the  estate 
into  money  is  thus  expressed  by  the  testator 
immediately  following  the  residuary  clause : 
**It  is  my  will  that  my  executors  hereinafter 
named,  as  soon  as  may  be  conveniently  done 
after  my  death,  shall  sell  and  convert  into 
money  all  the  real  estates  of  every  name  or 
nature,  and  wheresoever  situated,  of  which 
I  shall  die  seised,  possessed,  or  entitled  unto ; 
and  I  hereby  authorize  and  empower  my  said 
executors,  and  the  survivor  of  them,  to  sell 
and  dispose  of  said  real  estate  at  public  or 
private  sale  at  such  time  or  times,  and  in 
such  parcels,  and  upon  such  terms,  and  in 
such  manner,  as  to  them  shall  seem  meet." 
This  provision  of  the  will  operates  to  convert 
the  real  estate,  of  which  Thomas* Hope  died 
seised,  into  personalty,  and  subjects  it  to 
the  operation  of  the  rules  of  law  governing 
the  devolution  of  personal  property.  Man- 
crisf  V.  Boss,  60  N.  Y.  431 :  Power  v.  Cas^idy^ 
79  N.  Y.  602.  86  Am.  Rep.  550 ;  V%nr4tnt  v. 
yewhovie,  88  N.  Y.  505 ;  Asche  v.  Asrhe,  113 
N.  Y.  232 ;  Fraser  .v.  United  Prenby.  Church 
Tnutee$,  124  N.  Y.  479 ;  Underttood  v.  (>nriiti, 
127  N.  Y.  523 ;  I^it  v.  Hmtard,  89  N.  Y. 
169;  Bispham,  Eq.  §^  811,  312. 

The  plaintiff  is  the  nephew  of  the  testator, 
and  one  of  the  legatees  under  the  will,  and 
he  brings  this  action  to  set  aside  as  void  the 
disposition  of  the  residuary  estate,  contained 
in  the  twenty-sixth  clause  and  the  codicils, 
on  the  ground  that  tlie  several  provisions  for 
the  establishment  of  the  infirmary  or  hospital 
are  too  indeflnite  and  uncertain  in  their  sul^- 
jects  and  objects,  and  unlawfully  suspend 
the  power  of  alienation  of  real  estate  and  the 
absolute  ownership  of  personal  property. 
The  courts  below  have,  in  all  respects,  sus- 
tained the  validity  of  the  will  and  codicils, 
and  the  plaintiff  alone  appeals  from  the  judg- 
ment. Although  it  appears  that  when  the 
testator  made  the  final  provision  contained  in 
the  second  codicil  for  the  establishment  of  a 
charity  in  his  native  place,  he  was  tempo- 
rarily residing  at  that  place  in  Scotland,  yet 
it  is  found  that,  at  the  time  that  the  will  and 
codicils  were  executed,  he  wjis  domiciled  in 
this  state,  and  the  will  has  been  proved  and 
established  here.  The  scheme  of  the  testator, 
as  outlined  in  the  residuary'  clause  of  the 
will,  contemplated  the  creation  of  a  corpora- 
tion to  hold  the  property  and  administer  the 
charity,  but  in  the  second  codicil  the  ex- 
ecution of  the  trust  through  a  corporation  to 
be  created  in  the  future  seems  to  have  been 
abandoned.  Tlie  testator  there  finally  pro- 
vided that  the  Scotch  trustees  named  .should 
take  and  hold  the  fund,  and  apply  it  as  trus- 
tees to  the  erection  of  proper  buildings,  upon 
land  already  purchased  by  the  testator  and 
conveyed  to  them  as  trustees,  and  to  the  fur- 
nishing  of  the  same  in  a  manner  suitable  for 
the  purposes  of  the  institution,  and  the  in- 
come of  the  balance  to  be  applied  to  the  main- 
tenance of  the  same.  The  three  trustees  and 
their  successors  in  perpetuity  were  to  be  the 
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governors  and  managers,  and  as  such  they 
were  to  hold  and  own  the  property  for  the 
purposes  of  the  trust.     The  functions  of  the 
two  executors  with  respect  to  the  fund  were 
administrative  merely.     They   were  to  pay 
the  debts  and  legacies  and  pay  ihe  residuary 
fund  over  to  the  Scotch  trustees,   and  then 
their  powers  and  duties  terminated.     Hence- 
forth both  the  title  and  management  of  the 
fund  was  conferred  by  the  will  and  codicil 
upon  the  foreign  trustees.     I  am  unable  to  see 
how  the  vesting  of  the  estate  was  postponed, 
or  the  absolute  ownership  suspended,  in  con- 
sequence of  any  power  or  duty  conferred  upon 
the  executor  for  any  period  of  time  whatever. 
The  payment  of  the  bequest  of  the  residuary 
estate  to  the  trustees  in  Scotland  was  to  be 
made  by  the  executors  as  soon  and  when  the 
same  was  converted  into  money.     The  fact 
that  such  conversion  might  require  a  period 
of  time,   not  measured  by  lives,  does  not 
create  an  unlawful  perpetuity.     It  was  said 
in  Robert  v.  Gaming,  89  N.  Y.  225,  that  such 
result  is  accomplished  only  when  there  are 
no  persons  in  being  by  whom  an  absolute  fee 
in  possession  can  be  conveyed,   and  that  a 
discretionary   power  conferred  upon  execu- 
tors, with  respect  to  the  time  of  sale,  did  not 
suspend  the  power  of  sale  or  the  absolute 
ownership.     It  was  within  the  legal  power 
of  the  executors  to  convert  the  whole  estate 
into  money  the  day  after  their  appointment 
and  qualification,  and  to  pay  over  the  resid- 
uary fund  to  the  foreign  trustees,  and  tliia 
fact  would  seem  to  constitute  a  sufficient 
answer  to  the  contention  that  the  absolute 
ownership  was  suspended,  by  reason  of  any 
power  or  duty  conferred  upon  the  executors. 
Reference  has  already  been  made  to  the 
language  of  the  will  and  codicil,    wherein 
the  testator  undertook  to  specify  and  define 
the  persons  who  were  to  be  the  recipients  of 
his  charity  or  the  beneficiaries  of  the  trust. 
There  is  no  defined  beneficiary  either  named 
or  capable  of  being  ascertained  within  the 
rules  of  law  applicable  to  such  cases  in  order 
to  constitute  a  valid  testamentary  trust  under 
the  law  of  this  state.     The  words,  **sick,  in- 
firm,  or  aged  persons  in  reduced  circum- 
stances,*' within  a  certain  town  or  parish,  or 
within  such  other  towns  and  parishes,  in  & 
certain  county  as  the  governors  of  the  in- 
stitution might  from  tim|!  to  time  select  and 
determine,  are  entirely  too  vague  and  indefi- 
nite to  satisfy  the  rule,  with  respect  to  the 
beneficiaries  of  a  trust,    which  prevails  in 
this  state.     Fosdick  v.  Hempstead,  125  N.  Y. 
581,  11  L.  R.  A.  715;  HolUind  v.  Alcoek,  loa 
N.  Y.  812.     The  principle  upon  which  this 
rule  is  founded,  or  at  least  one  of  the  reasons- 
for  the  rule,  is  that  such  a  trust  is  incapable 
of  enforcement,   and  in  some  of  the  coses 
there    was   no   trustee   competent    to    take. 
Here,  however,  the  trustees  are  con.petent  to 
take  and  hold  the  fund,  and  the  execution  of 
the  trust  does  not  depend  upon  the  will  of 
the  trustees,  but  upon  the  law  of  the  country 
where  the  testator  directed  the  fund  to  be 
usetl,  and  the  power  of  its  courts  over  the 
trustees  in  the  application  and  manacrement 
of  the  property.     The  fund  <»n  lawfully  be 
held,  and  the  will  of  the  donor  fully  carried 
out,  at  the  place  where  he  intended  to  found 
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the  charity,  and  in  the  manner  prescribed  by 
him. 

This  brings  us  to  the  important  question 
in  this  case,  whether  the  courts  of  this  state 
are  required  in  such  a  case  to  interpose  our 
own  laws  with  respect  to  the  requisites  of 
valid  testamentary  trust  in  order  to  defeat  the 
disposition  which  the  testator  has  made  of 
his  property,  and  which  is  perfectly  valid 
where  he  intended  the  gift  to  take  effect.  In 
the  great  variety  of  cases  bearing  upon  the 
validity  of  trusts  of  this  character,  and  in 
the  manifold  aspects  in  which  questions 
growing  out  of  such  dispositions  of  property 
have  arisen  and  been  presented  to  the  courts, 
it  Is  not,  ijerhaps,  surprising  that,  in  some 
of  the  opinions  of  the  courts,  dicta,  expressed 
in  general  language,  may  be  found  giving 
support  to  the  plaintiff's  contention.  But  I 
have  not  been  able  to  find  any  well-consid- 
ered case,  in  which  the  question  was  directly 
involved,  where  a  gift  to  a  foreign  charity 
in  trust,  contained  in  a  valid  testamentary 
instrument,  lias  been  held  void,  where  there 
was  a  trustee  competent  to  take  and  hold,  and 
the  trust  was  capable  of  being  executed  and 
enforced,  according  to  the  law  of  the  place 
to  which  the  property  was  to  be  transmitted 
under  the  will  of  the  donor.  The  law  of  this 
state  inhibiting  the  creation  of  trusts  not  ex- 
pressly authorized  by  statute,  and  the  sus- 
pension of  the  power  of  alienation  of  real 
estate,  and  the  absolute  ownership  of  per- 
sonal property,  is  founded  upon  a  public 
policy  of  our  own.  It  was  said  of  the  Eng- 
lish Statute  of  Mortmain  that  its  object  was 
political,  and  intended  to  have  but  a  local 
operation.  It  was  enacted  to  prevent  what 
was  deemed  a  public  mischief,  and  not  to 
regulate,  as  between  ancestor  and  heir,  the 
power  of  disposing  by  will,  or  to  prescribe, 
n»  between  grantor  and  grantee,  tlie  forms  of 
alienation.  It  is  an  incident  only,  and  with 
reference  to  a  particular  object,  that  the  ex- 
ercise of  the  owner's  dominion  over  the  prop- 
erty is  abridged.  The  restraints  which  the 
statutes  imposed  upon  owners  of  property  had 
reference  to  a  mischief  existing  in  England 
only.  Atty-Oen.  v.  Stewart,  2  Meriv.  148. 
Statutes  of  a  kindred  nature,  enacted  in  this 
state  and  in  the  various  states  of  the  Union, 
whatever  their  form,  were  intended  to  operate 
within  and  promote  the  welfare  of  the  people 
of  each  particular  state,  and  it  was  not  con- 
template that  they  should  have  any  extrater- 
ritorial effect.  It  is  not  a  matter  of  any  pub- 
lic  concern  whatever  to  this  state  whether  the 
personal  property  of  a  person  domiciled  here 
shall  pass  to  his  heirs  or  next  of  kin  in  a 
foreign  county,  or  to  trustees  in  trust  for 
charity  residing  there,  or  even  to  a  foreign 
corporation  for  purposes  of  charitv.  Van- 
mnt  V.  Roberts,  3  Md.  119. 

Our  law  with  respect  to  the  creation  of 
trusts,  the  suspension  of  the  power  of  al- 
ienation of  real  estate  and  the  absolute  owner- 
ship of  persona],  was  designed  only  to  reg- 
ulate the  holding  of  property  under  our  laws 
and  in  our  state,  and  a  trust  intended  to  take 
effect  in  another  state,  or  in  a  foreign  country, 
would  not  seem  to  be  within  either  its  letter 
or  spirit.  When  a  citizen  of  this  state,  or  a 
person  domiciled  here,  makes  a  gift  of  per- 
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sonal  estate  to  foreign  trustees  for  the  purpose 
of  a  foreign  charity,  our  courts  will  not  in- 
terpose our  local  laws  with  respect  to  trusts 
ana  accumulations  to  arrest  the  disposition 
made  by  the  owner  of  his  property  but  will 
inquire  as  to  two  things :  First,  whether  all 
the  forms  and  requisites  necessary  to  consti- 
tute a  valid  testamentary  instrument,  under 
our  law,  have  been  complied  with ;  and, 
second,  whether  the  foreign  trustees  are  com- 
petent to  take  the  gift,  K)r  the  purposes  ex- 
pressed, and  to  administer  the  trust  under 
the  law  of  the  country  where  the  ffift  was  to 
take  effect;  or,  as  Judge  Rapallo  stated  the 
rule  with  respect  to  gifts  to  charity  gener- 
ally, the  inquiry  is  "whether  the  grantor  or 
devisor  of  a  fund  designed  for  charity  la 
competent  to  give,  and  whether  the  organized 
body  is  endowed  by  law  with  capacity  to  re- 
ceive and  to  hold  and  administer  the  gift.^ 
Holland  v.  Alcock,  108  N.  Y.  837.  In  thia 
case  the  testator  was  unquestionably  compe- 
tent to  eive,  and  did  make  the  gift  under 
all  the  forms  and  requisites  necessary  to  con- 
stitute a  valid  testamentary  disposition.  So 
were  the  trustees  to  whom  the  ^ift  was  made, 
competent  to  take  and  administer  it,  under 
Scotch  law,  and  the  only  question  is  whether 
we  must  defeat  the  gift  and  frustrate  the  in- 
tentions of  the  testator  because  he  neglected 
to  observe,  in  all  respects,  the  rules  of  our 
local  law  with  regard  to  the  creation  of 
trusts  and  perpetuities. 

Unless  we  are  concluded  upon  this  question 
by  established  principles  of  law,  there  is  no 
reason  growing  out  of  the  facts  surrounding 
the  case,  or  founded  upon  public  policy,  for 
diverting  the  property  into  channels  not  con- 
templated by  the  testator.  It  is  no  doubt 
true  that  the  validity  of  a  disposition  of  per- 
sonal property  at  the  domicil  of  the  owner 
is  generally  the  test  of  its  validity  in  other 
jurisdictions.  But  this  rule,  I  apprehend, 
only  requires  compliance  with  forms  and 
with  principles  of  law  generally  or  univer- 
sally recognized  as  essential  to  the  transfer 
or  transmission  of  property.  If  personal 
property  is  disposed  of  by  will,  and  in  trust 
lor  charity,  to  take  effect  in  another  country, 
no  good  reason  is  apparent  for  insisting  that 
a  full  compliance  with  the  local  law  of  the 
domicil,  wjth  respect  to  the  form  or  duration 
of  the  trust,  or  the  definition  of  the  beneficia- 
ries, is  necessary  to  the  validity  of  the  dispo- 
sition. Such  laws  are  not  generally  regarded 
as  limitations  upon  the  power  of  the  owner  to 
transfer  or  transmit  the  property,  but  regula- 
tions applicable' to  the  holding  of  property 
in  the  particular  community,  founded  upon 
political  or  social  considerations.  In  Crost* 
V.  United  States  Trust  Co.,  131  N.  Y.  330, 
15  L.  R.  A.  606,  we  held  that  a  disposition 
of  persona]  property  by  will  and  in  tlie  form 
of  a  trust,  to  be  executed  in  this  state,  made 
by  a  person  domiciled  in  another  state,  valid 
at  the  place  of  the  domicil,  was  valid  here, 
though  the  absolute  ownership  of  the  prop- 
erty was  suspended  for  a  period  longer  than 
is  permitted  by  our  statute.  The  principal 
ground  of  that  decision  was  that  our  courts 
wererequired,  under  the  doctrine  of  comity, 
to  rAognize  a  disposition  of  personal  prop- 
erty made  in  another  state  as  valid,  if  valid 
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there,  and  not   in  its  nature  unlawful,    or 
against  public  policy.     In  the  creation  of  the 
trust  our  statute  in  regard  to  perpetuities  was 
•disregarded,  but  we  held  that  it  did  not  ap- 
ply to  a  will   made  by  a  person  who  was 
•domiciled  in  another  state.     In  order  to  sus- 
tain this  will,  we  must  go  a  step  further, 
And  hold  another,  but  a  kindred,  proposition, 
namely,  that  a  disposition  of  personal  prop- 
erty made  in  this  state,  by  a  cx)mpetent  tes- 
tator, in  a  valid  testamentary  instrument, 
to  trustees  in  a  foreign  country,  for  the  pur- 
poses of  a  charity  to  be  established  in  that 
<!(mntTy,  is  valid,  although  not  in  compli- 
ance with  our  statute  or  the  rules  of  law  in 
force  here  in  regard  to  trusts  and  perpetui- 
ties, providing  it  is  valid  by  the  law  of  the 
place  where  tlie  gift  is  to  take  effect,  and 
which  governs  the  trustees  and  the  property 
when  transmitted  there.     If  our  statute,  as  I 
have  attempted  to  show,  does  not  apply  to 
such  a  case,  then  there  is  nothing  in  the  way 
of  the 'validity  of  such  a  disposition  of  prop- 
erty.    The  question  has  been  often  referred 
to  m  this  court,  and  though  the  precise  ques- 
tion was  not  involved,   the  expressions  of 
opinion  are  in  favor  of  sustaining  this  will. 
In  the  leading  case  of  Chamberlain  v.  CJiam- 
herlaiUy  48  N.  Y.  424,  Allen,  J.,  discussing 
the  question,  said :    **The  courts  of  this  state 
will  not  administer  a  foreign  charity,  but 
they  will  direct  money  devoted  to  it  to  be 
paid  over  to  the  proper  parties,  leaving  it  to 
the  courts  of  the  state  within   which   the 
charity  is  to  be  established,  to  provide  for 
its  due   administration  and  for  the  proper 
application  of  the  legacy.     Hill,  Trustees, 
468 ;  2  Story,  Eq.  Jur'  §  430 ;  Edinburgh  v. 
Anbery,  Ambl.  286;  Burbankv.  Whitney,  24 
Pick.  154,    35  Am.   Dec.  812;  Atty-Oen.  v. 
V.  Lepifie,  2  Swanst.  181.    ...    A  gift  by 
will  of  a  citizen  of  this  state  to  a  charity  or 
upon  a  trust  to  be  administered  in  a  sister 
atato  which  would  be  lawful  in  this  state, 
the  domicil  of  the  donor,  would  not  be  sus- 
tained, if  it  was  not  in  accordance  with  the 
laws  of  the  state  in  which  the  fund  was  to 
be  administered.     Bequests  in  aid  of  foreign 
charities,  valid  and  legal  in  the  place  of  their 
existence,  will  be  supported  by  the  courts 
of  the  state  in  which  the  bequests  are  made. 
Hill,  Trustees,  457.     If  the  legatee,  whether 
a  natural  or  artificial  person,  and  whether  he 
takes  in  his  own  right  or  in  trust,  is  capable, 
by  the  law  of  his  domicil,  to  take  the  leg- 
acy in  the  capacity  and  for  the  purposes  for 
which  it  is  given,  and  the  bequest  is  in  other 
respects  valid,  it  will  be  sustained  irrespect- 
ive of  the  law  of  the  testator's  domicil.    .    .  . 
It   is  no  part  of  the  policy  of    the  state  of 
New  York  to  interdict  perpetuities  or  gifts 
in  mortmain  in  Pennsylvania  or  California. 
Each  state  determines  these  matters  according 
to  its  own  views  of  policy  or  right,  and  no 
other  state  has  any  interest  in  the  question, 
and  there  is  no  reason  why  the  courts  of  this 
state  should  follow  the  funds  bequeathed  to 
the  Centenary  Fund  Society  to  Pennsylvania 
to  see  whether  they  will  be  there  adminis- 
tered in  all  respects  in  strict  harmony  with 
our  policy  and  our  laws.     The  questioi^  was 
b(»fore   the   court   in   Fbrdyce  v.  Bridges,   2 
Phil.  Ch.  497,  upon  the  bequest  of  a  fund 
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in  England  to  be  invested  in  a  Scotch  entail 
Lard  Cottenham  says:  *An  objection  ^n^ 
made  that  the  bequest  of  a  fund,  to  be  in- 
vested in  a  regular  Scotch  entail,  was  Toiti 
as  a  perpetuity.  The  rules  acted  upon  bj 
the  courts  of  this  country,  witii  respect  !•• 
testamentary  disposition  tending  to  x^erpt- 
tuities,  relate  to  this  country  only.  What 
the  law  of  Scotland  may  be  npon  such  a 
subject  the  courts  of  this  country  have  w» 
judicial  knowledge,  nor  will  they,  I  appre- 
hend, inquire.  The  fund  being  to  be  ad- 
minsterea  in  a  foreign  country  is  pay^bk 
here,  though  the  purposes  to  which  it  is  X» 
be  applied  would  have  been  illegal,  if  the 
administration  of  the  fund  had  been  to  take 
place  in  this  county.  This  is  exemplified 
by  the  well-established  rule  in  cases  of  be- 
quests within  the  Statute  of  Mortmain.  A 
charity  legacy  void  in  this  country  under  the 
Statute  of  Mortmain  is  good  and  payable 
here,  if  for  a  charity  in  Scotland.  "■  To  the 
same  effect  is  Vanmnt  v.  Roberts^  3  Md.  119." 

In  the  case  of  Maniee  v.  Manice,  43  N.  Y. 
308,  Judge  Rapallo,   discussing  the  vaiidi^ 
of  a  bequest  by  a  person  domiciled  in  tbia 
state  to  Yale  College,  said  :    "The  directioD 
to  pay  to  the  treasurer  is  a  good  gift  to  the 
college,  the  college  having  been  shown  to  be 
capable  of  taking.     Emery  v.  HiU,  1  Rnss. 
112;  2>«  Witt  V.  Chandler,  11  Abb.  Pr.  459: 
Ilornbeek  v.  American  Bible  8oc.  2  Sandf.  Ch. 
133,  7  L.  R.  A.  537.    The  college  is  a  foreign 
corporation,  it  being  authorized  by  the  laws  of 
its  own  state  to  take.  .  .  .^   After  discussing 
the  question  whether  the  words  of  the  will 
were  sufficient  to  create  a  trust,  the  learned 
judge  continued  :  "  These  are  questions,  how- 
ever, which  must  necessarily  be  determined  by 
the  courts  of  the  state  in  which  the  corpora- 
tion legatee  is  situated.     The  fund  is  to  g(» 
there,  and  be  there  administered.  The  will  of 
the  testator,  so  far  as  the  courts  of  this  state 
can  act  upon  it,  it  fully  executed  when  the 
money  is  paid  to  the  proper  officer  of  the 
foreign  corporation ;   and  there  is  no  law  of 
this  state  prohibiting  gifts  to  such  foreign 
corporation.    Though  the  laws  of   the  state* 
of  that  corporation  may  permit  it  to  hold  and 
administer  property  in  perpetuity,  or  to  ac 
cumulate  it,  the  local  policy  of  this  state 
upon  that  subject  is  not  interfered  with  by 
allowing  property  of  our  citizens  to  pass  t<> 
such  foreign  corporation,  and  be  adminis- 
tered by  it  in  such  foreign  state  according  to 
its  own  laws.     Fordyce  v.  Bridges,  10  Beav. 
105,  2  Phil.  Ch.  497:   Vansant  v.  Boberts.  S 
Md.  119;  Chamberlain  y.  Chamberlain^  43  N. 
Y.  424. 

The  same  doctrine  was  approved  in  the 
subsequent  case  of  Despard  v.  Churchill,  53 
N.  Y.  192,  and  property  in  this  state  of  a 
testator  in  California  was  remitted  to  that 
state,  to  be  administered  under  the  will, 
notwithstanding  it  was  devoted  to  the  pur- 
poses of  a  trust  which  would  have  been  un- 
lawful in  this  state,  though  valid  there.  We 
have  recently  held  that  a  bequest  of  the  re- 
siduary estate  of  a  testator  domiciled  here 
to  a  municipality  in  the  Qerman  empire  was 
valid,  it  appearing  that  the  municipality 
had  capacity  by  the  law  of  the  place  to  take 
and  hold  the  gift.     Be  Huss,  126  N.  Y'.  587, 
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12  L.  R.  A.  620.  See  also  Kerr  v.  Dmiqherty, 
79  N.  Y.  327 ;  UoUis  v.  Drew  Tlieologicdl  Semi- 
Qiary,  96  N.  Y.  166. 

We  have  examined  the  cases  cited  by  the 
learned  counsel  for  the  plaintiff  in  support 
of  his  contention.  Thev  contain  general 
expressions  of  the  rule  that  a  testamentary 
disposition  of  property  invalid  at  the  domi- 
cil  of  the  owner  is  invalid  everywhere,  and 
indeed,  this  rule  is  stated  in  some  of  the 
cases  to  which  I  have  referred,  and,  as  a 
general  principle,  cannot  be  questioned.  But 
when  it  is  said  that  such  a  disposition  is 
invalid  everywhere  if  invalid  at  the  domi- 
cile tlie  rule  refers  to  some  defect  in  the  ex- 
ecution of  the  instrument,  the  capacity  of 
the  testator,  the  legal  construction  of  the 
instrument,  the  form  or  object  of  the  dis- 
position, and  not  to  the  noncompliance,  in 
framing  the  terms  of  the  trust,  with  a  local 
statute  or  rule  of  law  regulating  the  holding 
of  property  by  the  citizens  of  the  state  or 
country  where  the  will  was  made,  and  which 
had  no  extraterritorial  force.  Perhaps  the 
strongest  case  in  support  of  the  plaintiff's 
view  is  that  of  Bascom  v.  AWertson,  34  N. 
Y.  587.  In  that  case  there  was  a  bequest  of 
the  residuary  estate  by  a  testator  in  this  state 
to  five  unnamed  persons  as  trustees,  to  be  ap- 
pointed by  the  Supreme  Court  of  the  state  of 
Vermont,  to  found  and  establish  an  institu- 
tion in  that  state  for  the  education  of  fe- 
males. This  bequest  was  held  to  be  void. 
The  discussion  in  this  court  proceeded  almost 
entirely  upon  the  question  whether  it  could 
be  sustained  under  the  English  doctrine  of 
charitable  uses  sanctioned  by  a  majority  of 
the  court  in  Williams  v.    WtUimm,  8  N.  Y. 


525,  and  it  was  held  that  it  could  not.  The 
case  differs  from  the  one  at  bar  in,  at  least, 
one  important  particular.  The  testator  failed 
to  appoint  trustees  competent  to  take,  and  it 
did  not  appear  that  those  appointed  by  the 
action  of  the  judges  of  the  Supreme  Court  of 
Vermont  could  take  or  hold,  or  that  the  trust 
could  be  administered,  under  the  laws  of  that 
state.  Besides,  the  views  expressed  in  the 
prevailing  opinion,  in  so  far  as  they  are  in 
conflict  with  the  judgment  now  under  re- 
view, must  be  deemed  to  be  modified  bv  the 
subsequent  cases  of  Ohamberlain  v.  (fham- 
berlain,  Manice  v.  Manice,  and  Despaiti  v. 
GhurcJiill,  supra.  Our  conclusion  is  that, 
even  if  it  be  assumed  that  the  bequest  of  the 
residuary  estate  to  the  .Scotch  trustees,  in 
trust  for  the  purpose  of  founding  and  main- 
taining the  hospital,  should  be  held  void  un- 
der our  law  for  the  reason  that  the  absolute 
ownership  of  personal  property  is  unlawfully 
suspended,  or  that  the  beneficiaries  of  the 
trust  are  not  sufficiently  specified  or  defined, 
still  that  does  not  render  the  disposition  in- 
valid, as  these  objections  do  not  apply  to  a 
gift  in  trust  to  be  administered  in  Scotland, 
and  perfectly  valid  there.  This  result,  I 
think,  is  in  harmony  with  the  general  tend- 
ency of  courts  to  sustain  testamentary  dis- 
positions of  property  when  it  fairly  can  be 
done  under  the  rules  of  law,  and  in  accord- 
ance with  principles  of  enlightened  justice. 

The  judgment  should  ther^ore  be  affirmed, 
with  costs  to  the  executors,  the  foreign  trus- 
tees, and  the  plaintiff,  payable  out  of  the 
estate. 

All  concur. 
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1.  The  ▼aliditgr  of  a  tax  upon  a  mort- 
g^a^  Interest  In  land  cannot  be  ques- 
tioned by  the  mortg^ag^ee  on  the  ground 
that  the  description  in  the  aaBeesment  varies 
from  that  in  the  mortgraffe,  where  the  land  has 
been  divided  into  lots  and  blocks  and  the  assess- 
ment description  com  piles  substantially  with  the 
statutory  requirements'  as  to  the  assessment  of  a 
mortgrage  Interest  in  such  property  and  is  sufB- 
dently  particular  and  certain  to  afford  the  mort- 
Kdigee  the  means  of  identification  without  beingr 
misled  althougrh  themortirafire  describes  the  prop- 
erty with  reference  to  the  grovernment  survey. 

IS.  Statutory  permission  to  the  mort- 
l^g^r  to  pay  the  taaces  levied  on  the 
mortg^ag^  interest  and  deduct  the  amount 
from  the  mortgrage  debt  does  not  make  that  rem- 
edy exclusive,  but  in  case  he  pays  the  mortgragre 
debt  in  full  and  is  afterwards  compelled  to  pay 


such  taxes  to  relieve  his  property  from  their  Uen 
he  may  recover  their  amount  from  the  mort- 
gagee. 

8«  The  assessment  book  is  prima  fitcie 
evidence  not  only  of  the  assessment  of 
all  taaces  required  by  statute  to  be  levied  by 
the  supervisors  and  to  appear  therein  indudinir 
road  and  school  taxes,  and  of  their  amount,  but 
also  of  the  fact  that  all  forms  of  law  in  relation 
to  the  assessment  and  levy  have  been  complied 
with  and  consequently  of  their  validity,  under 
Pol.  Code,  S  8789. 

4.  Mere  assi^^nment  of  a  morteag^  be- 
fore the  levy  of  the  tax  upon  the  mortgage 
interest  will  not  discharge  the  obligation  of  the 
assignor  to  jmy  the  tax  if  the  assignment  was 
made  after  the  date  which  the  statute  fixes  for 
its  assessment. 

{Be<jAty<t  Ch.  J.,  anA  Harrison  and  Paterson^  JJ., 

dissent.) 

(March  31, 18S0.) 

APPEAL  by  defendant  from  a  judgment  of 
the    Superior    Court    for    Los   Angeles 
County  in  favor  of  plaintiff,  and  from  an  or- 


NOTB.— On  the  subject  of  power  to  tax  mort- 
gages, see  Detroit  v.  Rentz  (Mich.)  16  *L.  R.  A.  50, 

and  note. 

18  L.  R.  A. 


On  the  question  when  taxes  on  land  become  a 
lien  or  incumbrance  thereon,  see  Craig  v.  Sum- 
mers, 15  L.  K.  A.  S80,  and  note^  47  Minn.  189. 
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der  denying  motion  for  new  trial,  in  an  action 
brouglit  to  recover  taxes  wliich  bad  been  as- 
sessed to  defendant  but  paid  by  plaintiff  in 
order  to  relieve  bis  property  from  their  lien. 
Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mr.  P.  W.  Dooner»  for  appellant: 

Describing  the  property  assessed  as  "  blocks 
1  to  44  of  the  town  of  East  San  Gabriel "  while 
the  mortgage  description  was  the  N.  W.  i  and 
the  W.  i  of  the  N.  E.  i  of  S.  18,  T.  1  8.,  R. 
12  W.,  S.  B.  M.  was  not  sufficient. 

People  V.  MaJioney,  56  Cal.  286;  People  v. 
Gone,  48  Cal.  427;  People  v.  Flint,  89  Cal.  670; 
Keane  v.  Cannovan^  21  Cal.  302;  Laehman  v. 
Clark,  14  Cal.  131 ;  PetypU  v.  Empire  Q,  db  8. 
Miri.  Co,  88  Cal.  ITl;  People  v.  Pearie,  87  Cal. 
259. 

The  assessment  roll  is  simply  prima  facie 
evidence  of  the  facts  stated  tberem  and  it  is 
properly  in  evidence  for  what  it  is  worth  with 
that  limitation. 

Cal.  Code  Civ.  Proc.  §  1920. 

It  is  not  to  the  form,  as  provided  by  the 
Code,  that  appellant  objects,  but  it  is  to  the 
substantial  matter  supplied  by  the  assessor. 

Cal.  Pol.  Code,  §  3661;  People  v.  San  Fran- 
dseo  Sao.  Union,  81  Cal.  182. 

There  is  no  evidence,  by  stipulation  or  other- 
wise, either  of  equalization  or  levy  under  the 
assumed  assessment,  tut  the  burden  is  on  the 
plaintiff  to  show  a  complete  case,  and  upon 
the  authority  of  Peojde  v.  Castro,  89  Cal.  65, 
plaintiff  might  have  been  nonsuited. 

Pierce  v.  Law,  51  Cal.  680;  P^^pHe  v.  Host- 
ing»,  29  Cal.  449;  People  v.  WaUnnan,  31  Cal. 
412. 

Of  course  the  validity  of  special  school  or 
road  tax  is  not  determinable  by  the  assessment 
roll. 

Section  3789  expressly  limits  the  sufficiency 
of  an  assessment  roll  as  prima  facie  evidence 
to  the  roll  '*  showing  unpaid  taxes."  It  is  the 
"delinquent"  roll  to  which  the  section  refers, 
and  we  are  not  dealing  with  that.  Hence  the 
assessment  roll  as  evidence,  in  any  other  than 
a  delinquent  tax  suit,  must  be  interpreted  un- 
der the  rules  as  laid  down  by  section  1920,  Cal. 
Code  Civ.  Proc.  Such  interpretation,  it  will 
be  observed,  would  not  countenance  the  infer- 
ence that  an  assessment  is  constructively  cor- 
rect in  a  case  where  its  sufficiency  does  not  ap- 
pear. 

People  V.  Castro,  supra;  Cal.  Pol.  Code, 
§§  1880-1889,  2651-2655,  8789. 

There  is  no  evidence  at  all  that  any  of  the 
provisions  of  the  statute  authorizing  the  assess- 
ment or  levy  of  school  or  of  road  tax  have 
been  complied  with. 

People  V.  Castro,  supra;  People  v.  Seale,  52 
Cal.  71,  620;  People  v.  San  Luis  Obispo  County 
Suprs.  50  Cal.  561. 

In  certain  actions  the  assessment  roll  is  ex- 
pressly made  prima  facie  evidence  of  due  as- 
sessment, but  it  is  plain  that  the  creation  of 
such  exceptional  instances  confirms  the  con- 
trary as  the  rule. 

Cal.  Stat.  (Act  April  23,  1880).  p.  402;  Cal. 
Pol.  Code,  §^  8899,  8900;  Lake  County  v.  Sul- 
phur Bank  Q.  S.  Min.  Co.  66  Cal.  18;  Jdodoe 
County  V.  ChurchiU,  75  Cal.  178, 

No  one  can  be  made  a  debtor  for  money 
paid  to  his  use  unless  it  was  done  at  his  re- 
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quest  or  unless  the  party  paying  was  bound  a^ 
surety  to  pay  it  for  him. 

Curtis  V.  Parks,  55  Cal.  106;  1  ParEon^, 
Cont.  6th  ed.  ♦471. 

Taxes  are  not  debts  and  *'  will  not  raise  the 
relation  of  debtor  and  creditor." 

Perry  v.  Washburn,  20  Cal.  318;  SJkate  v. 
Peekett,  26  Vt  485;  Dyer  v.  Barstav,  50  CaL 
654;  Taylor  v.  Palmer,  31  Cal.  265. 

Where  a  right  is  given  and  a  remedy  iHt> 
vided  by  statute,  the  remedy  so  provided  most 
be  pursued. 

Cal.  Pol.  Code,  §  8627;  People  v.  Crajfcroft. 
2  Cal.  243,  56  Am.  Dec.  381. 

The  power  of  taxation  must  be  exercised  by 
the  Legislature  within  the  limitatioDs  of  the 
Constitution.  The  taking  of  other  property 
than  that  assessed  to  satisfy  a  personal  liability 
is  no  part  of  the  mode. 

Taylor  v.  Palmer,  supra. 

If  the  Act  merely  imposes  a  tax  upon  prop- 
erty and  provides  a  particular  process  for  en- 
forcement, as  a  sale  of  the  property,  no  suit 
can  be  brought  against  the  person  to  collect  the 
tax. 

StaU  V.  Poulterer,  16  Cal.  580;  Camden,  v. 
AUen,  26  N.  J.  L.  898;  Augu^a  v.  North,  57 
Me.  392;  PHrce  v.  Boston,  8  Met.  520. 

When  a  purchaser  buys  land  which  is  sub- 
ject to  an  existing  tax  lien,  he  must  see  at  his 
peril  that  the  tax  is  paid. 

Reeve  v.  Kennedy,  48  Cal.  648. 

If  the  plaintiff  upon  paying  the  mortgage 
debt  desired  to  avail  itself  of  the  statutory  rem- 
edy (Cal.  Pol.  Code,  §  3627),  it  could  only  do 
so  against  the  State  Loan  &  Trust  Compauj, 
the  owner  and  holder  of  the  security,  oot 
against  parties  no  longer  entitled  to  receive  the 
debts  or  discharge  the  mortgage. 

The  assignment  to  the  trust  company  carried 
the  security. 

Cal.  Civ.  Code,  2936. 

The  trust  company  became  the  owner  by  the 
assignment. 

Id.  §  3124;  Reeve  v.  Kennedy,  supra. 

The  plaintiff  paid  over  to  the  trust  company 
on  the  24th  day  of  July,  1889,  money  in  exce» 
of  what  the  trust  company  was  entitled  to  de- 
mand or  receive,  and  which  was  then  the 
money  of  plaintiff  and  in  its  possession  and 
under  its  control,  not  due  crowing  to  the  trust 
company  and  need  not  have  been  paid. 

Cal.  Pol.  Code,  §  3627. 

The  obligation  of  defendant  had  theretofore 
been  extinguished. 

Cal.  Const,  art.  13.  §  4;  Cal.  Civ.  Code. 
g§  1473,  1474,  3164. 

The  statute,  (Cal.  Pol.  Code,  ^  3637) declaresi 
a  **  right"  and  * 'prescribes  the  remedy."  In 
such  case  the  remedy  is  exclusive  and  **musL 
be  pursued." 

State  V.  Poulterer,  16  Cal.  624;  Almy  v.  Har- 
ris, 5  Johns.  175;  Andovet*  cfe  M.  Tump.  Corp. 
V.  Gould,  6  Mass.  42;  Cal.  Pol.  Code,  §  8627; 
People  V.  Crayeroft,  2  Cal.  245,  56  Am.  Dec. 
831;  Canovan  v.  Gray,  64  Cal.  5. 

The  allegation  is  that  upon  the  settlement  of 
the  mortgage  debt  the  mortgage  tax  "was  not 
considered.  *'  It  follows  that  if  it  was  not  con- 
sidered there  could  not  be  any  manner  of  com- 
pulsion. It  was  a  case  of  admitted  negligence, 
and  the  courts  will  not  grant  relief. 

Cal.  Civ.  Code,  §§  8514,  8516,  8543;    Curtis 
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V.  Parks,  55  Cal.  106;  BoggsY.  Fowler,  16Cal. 
566,  76  Am.  Dec.  561;  IHilliaid,  Cent.  p.  71; 
1  Parsons.  Cent.  6th  ed.  *471. 

Money  paid  under  mistake  or  ignorance  of 
the  law,  but  with  knowledge  of  the  fact,  can- 
not be  recovered  back. 

2  Greenl.  Ev.  §  128;  8  Addison.  Cont. 
§^  1408,  1400;  Brumagim  v.  Tillinghast,  18 
Cal.  271. 

At  most  the  assessment  only  created  a  lien 
upon  the  premises,  not  a  personal  obligation 
against  the  owner,  unless  he  was  also  the  con- 
tractor, as  in  the  case  of  mechanics'  and  other 
statutory  liens. 

Cal.  Pol.  Code,  §  3718;  Curtis  v.  Parks, 
supra. 

The  creation  of  such  lien  does  not  imi>ly 
any  personal  obligation  which  could  only  arise 
by  contract. 

Cal.  Civ.  Code.  §  2800;  Dyer  v.  Barstaw,  50 
Cal.  654. 

The  mortgagor  who  pays  such  mortgage 
tax,  and  likewise  pays  the  mortgage  debt  witn- 
out  making  the  deduction,  has  waived  a  lien 
created  in  his  interest  and  maintained  for  his 
protection  by  the  Constitution;  and  as  against 
the  mortgagee  or  owner  of  the  security  to  be 
charged,  the  proceedings  being  in  invitum  and 
a  lien  upon  his  security,  the  tax  never  did  and 
never  could  be  or  become  a  x>ersonal  charge  or 
the  foundation  of  a  personal  action. 

Perry  v.  Washburn,  20  Cal.  860;  Meriwether 
V.  Garrett,  102  U.  S.  514,  26  L.  ed.  205;  Cal. 
Civ.  Code,  §  2800. 

To  constitute  duress  the  party  aggrieved 
must  have  acted  against  his  conscious,  rational 
convictions,  under  direct  compulsion,  superin- 
duced by  threats. 

Hatter  v.  Greenlee,  1  Port.  (Ala.)  222,  26 
Am.  Dec.  877. 

And  he  must  be  blameless  in  the  whole  trans- 
action. 

Kohler  V.  WeUs,  Fargo  dh  Go.  26  Cal.  606; 
Story.  £q.  Jur.  §  845  a.    See  also  ^  346. 

In  a  statute  the  word  ''may"  means  "must" 
or  '*8hair'  in  cases  where  the  public  interest  or 
rights  are  concerned,  and  when  the  public  or 
third  persons  have  a  claim  de  jure  that  the 
power  shall  be  exercised. 

Frank  v.  San  Francisco,  21  Cal.  701;  Palaehe 
V.  Pacific  Ins.  Co.  42  Cal.  480;  Re  Ballentin^s 
Estate,  45  Cal.  606;  PickHt  v.  Bastings,  47 
Cal.  270. 

Messrs.  Judson»  Hester  i&  Russell,  for 
respondent: 

The  Constitution  and  laws  of  the  state  re- 
quire that  a  mortgage  interest  in  real  property 
shall  be  assessed  and  faxed  to  the  owner  there- 
of, and  make  the  taxes  so  levied  a  lien  on  the 
whole  of  the  mortgaged  property. 

Cal.  Const,  art.  13,  S  4;  Cal.  Pol.  Code, 
^  3«27. 

The  Code  further  provides  that  everyitax  has 
the  effect  of  a  judgment  against  the  person, 
and  the  force  and  effect  of  an  execution  duly 
levied  against  all  property  of  the  delinquent. 
And  this  judgment  is  not  satisfied  until  the  taxes 
are  paid,  and  the  lien  upon  the  property  is  not 
removed  until  payment  of  the  taxes,  or  sale  of 
property  for  such  payment. 

Cal.  Pol.  Code,  §  8716;  Tuba  County  v. 
Adams,  7  Cal.  85;  CoweU  v.  Washburn,  22  Cal. 
522;  Beeves.  Kennedy,  48  Cal.  648. 
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^  Theowner*of  the  property  to  whom  the  same 
has  been  assessed  for  taxation  is  personally 
liable  for  the  payment  of  the  taxes  leviea 
thereon,  and  a  personal  action  may  be  main- 
tained against  him  for  the  recovery  of  such 
taxes.  "r^-< 

People  V.  Seymour,  16  Cal.  841,  76  Am.  Dec. 
521;  Guyv.  Washlmi-n,  28  Cal.  116;  People  y. 
Todd.  28  Cal.  182;  Oakland  v.  Whipple,  S9 
Cal.  114;  San  Francisco  Gas  Co.  v.  Brickwedel,, 
62  Cal.  645;  San  Luis  Obispo  County  v.  Hen- 
dricks, 71  Cal.  245. 

There  is  no  provision  in  the  statute  that  the 
payment  of  the  mortgage  debt  shall  release  the 
person  to  whom  such  mortgage  interest  is  taxed 
from  this  personal  liability,  or  from  the  effect 
of  this  personal  judgment,  or  free  any  of  the 
property  from  the  lien  of  the  tax  leviea. 

Appellant  was  legally  bound  to  pay  this  tax. 
The  tax  was  a  lien  on  respondent's  land;  and, 
if  respondent  had  not  paid  it.  it  would  have 
become  delinquent,  the  charges  upon  the  land 
would  have  been  increased,  and  the  land  would 
have  been  liable  to  be  sold  under  legal  process 
for  the  payment  of  the  delinquent  tax. 

Respondent  had  no  alternative  but  to  lose  its 
land  or  pay  the  tax. 

Where  the  plainti£F  is  compelled  to  pay  the 
defendant's  debt  in  consequence  of  his  neglect 
or  omission  to  do  so,  the  law  iniplies  that  the 
defendant  requested  the  plaintiff:  to  make  the 
payment  for  him.  and  gives  him  the  action  for 
money  paid. 

Chitty,  Cont.  8th  Am.  ed.  518;  2  Greenl. 
Ev.  §  108;  Bailey  v.  Bussing,  2S  Conn.  455; 
Nichols  V.  Bucknam,  117  Mass.  401;  Hogg  v. 
Ixmgstreth,  07  Pa.  255. 

In  order  to  save  its  property  from  being  sold 
on  legal  process,  it  was  compelled  to  pay 
money  which  the  appellant  ou/srht  to  have 
paid.  The  common  law,  as  we  have  shown, 
gave  in  such  a  case  a  right  of  action  in  assump- 
sit. When  the  right  existed  at  the  common 
law,  ihe  plainti£F  might  pursue  either  remedy, 
the  statutory  one  being  regarded  merely  as 
cumulativa 

People  V.  Craycroft,  2  Cal.  244,  56  Am.  Dec. 
831;  Ward  v.  Severance,  7  Cal.  126;  State  v. 
Poulterer,  16  Cal.  526;  Monterey  County  v.  Ab- 
bott, 77  Cal.  548. 


When  this  case  was  pending  in  depart- 
ment, an  opinion  was  prepared  by  Commis- 
sioner Vanclief.  After  full  consideration  in 
bank,  we  adopt  that  opinion,  and  the  con- 
clusion therein  reached ;  and  for  the  reasons 
therein  given  the  judgment  and  order  ap- 
pealed from  are  affirmed.  The  said  opinion 
is  as  follows : 

'*The   plaintiff    having  paid    the    taxes, 
amounting  to  $185.12,  assessed  to  the  defend- 
ant on  its  mortgage  interest  in  land,  brought 
this  action  in  a  justice's  court  to  recover  the 
sum  so  paid  from  the  defendant.     The  cause 
was  properly  transferred  to  the  superior  court 
for  trial,  and  judgment  passed  for  plaintiff. 
The  defendant  api^eals  from  the  judgment, 
and  from  an  order  denying  its  motion  for  a 
new  trial.    The  material  facts  found  by  the 
court  and  stipulated  by  the  parties  arc  as 
follows:    One  Sanborn,  being  the  owner  of 
two  hundred  and  forty  acres  of  land,  situate 
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in  I^s  Angeles  county,  mortgaged  the  same 
on  the  14th  day  of  March,  1887,  to  Hall  and 
Stilson  to  secure  the  payment  of  $20,000,  and 
the  mortgage  was  duly  recorded.  On  May 
7,  1888,  Hall  and  Stilson  assigned  the  mort- 
gage and  debt  thereby  secured  to  the  defend- 
ant, and  defendant  continued  to  own  them 
until  June  7,  1889,  when  it  assigned  them  to 
the  State  Loan  &  Trust  Company,  a  corpora- 
tion. Before  the  taxes  were  assessed  upon  the 
land  or  mortgage  for  the  year  1889,  the  plain- 
tiff became  the  owner  of  the  land  subject  t^ 
the  mortgage,  and  divided  it  into  blocks  and 
lots.  While  the  defendant  was  tne  owner  of 
the  mortgage,  to  wit,  on  March  4,  1889,  the 
tiixes  in  question  were  assessed  to  defendant 
on  its  mortgage  interest.  On  July  24,  1889, 
the  plaintiff,  as  successor  in  interest  of  the 
mortgagor,  paid  the  mortgage  debt  in  full 
to  the  State  Loan  &  Trust  Company,  without 
any  deduction  or  provision  on  account  of  the 
taxes  on  the  mortgage  interest  assessed  to  de- 
fendant. On  December  19,  1889,  the  tax 
collector  demanded  the  taxes  ($185. 12) of  the 
defendant  by  sending  it  a  bill  for  the  amount. 
On  the  following  day  the  defendant  inclosed 
the  bill  in  a  letter  to  the  plaintiff,  stating 
that  it  (defendant)  had  no  interebt  in  the 
mortgaged  premises.  Thereupon  the  plaintiff 
requested  the  defendant  to  pay  the  taxes  as- 
sessed to  it,  but  defendant  refused,  and  failed 
to  pay  the  same  or  any  part  thereof.  On  De- 
cember 30,  1889,  the  plaintiff,  to  prevent  tde 
taxes  from  becoming  delinquent,  and  to  re- 
move the  lien  thereof  from  its  land,  paid 
them. 

"1.  The  validity  of  the  tax  is  questioned 
upon  the  ground  that  the  descriotion  of  the 
mortgaged  land  varies  essentially  from  that 
contained  in  the  mortgage.  The  mortgage 
describes  it  as  'the  northwest  quarter,  ana  the 
west  half  of  the  northeast  quarter,  of  section 
thirteen,  (13,)  township  one  (1)  south,  of 
ran^e  twelve  (12)  west,  of  the  San  Bernardino 
meridian,  containing  two  hundred  and  forty 
(240)  acres.  *  As  the  land  had  been  divided 
by  plaintiff  into  blocks  and  town  lots  before 
the  assessment  of  the  taxes  for  1889,  it  is  so 
described  in  the  assessment  book.  It  is 
agreed,  however,  that  the  blocks  and  lots  as- 
sessed to  the  defendant  constitute  the  iden- 
tical land  described  in  the  mortgage,  and 
no  more  ;  and  that  the  assessment  was  in  sub- 
stantial conformity  with  the  requirements 
<)f  section  3651  of  the  Political  Code,  and  in 
proper  form  for  the  assessment  of  a  mortgage 
interest  in  town  lots.  As  the  taxes  were  paid 
before  they  became  delinquent,  they  were  not 
increased  by  costs  of  advertisement  or  sale  in 
lots.  I  think  the  assessment  described  the 
mortgaged  land  in  accordance  with  the  stat- 
uUi,  and  with  such  particularity  and  cer- 
tainty as  to  afford  the  defendant  the  means 
of  identification,  and  so  as  not  to  mislead 
him.  This  was  sufficient.  Cooley,  Taxn. 
282-286. 

**2.  It  is  claimed  that  respondent's  ex- 
clusive remedy  was  to  deduct  the  amount  of 
the  taxes  from  the  mortgage  at  the  time  of 
payment,  on  the  basis  of  the  levy  of  the  pre- 
ceding year,  in  pursuance  of  section  3627  of 
the  Political  Code.  But  the  statute  giving 
that  privilege  is  permissive,  and  not  man- 
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datory,  in  its  terms.     It  has  been  expressly 
decided  by  the  circuit  court  of  the  Unitetl 
States  for  the  district  of  California  that«  un- 
der section  4,  art.  13,  of  the  Constitution  of 
California  of  1879,  it  is  the  duty  of  tlie  mort- 
gagee, and  not  of  the  mortgagor,  to  pay  tbi> 
taxes  levied  on  the  mortgage  interest ;  that 
the  Constitution  and  statute  gi^e  the  mort- 
gagor the  right  to  pay  the  tax,  and  deduct 
It  from  tlie  debt ;  but  that  he  is  not  bound  to 
do  so :  and  that  if  the  mortgagee  dispute  the 
tax,  and  decline  to  allow  it,  and  the  whole 
mortgage  debt  is  paid  by  the   mortgairor, 
without  deduction  of  the  tax,  the  mortgagor, 
if  afterwards  compelled  to  pay  it  to  reli<^ve 
his  propertv  of  the  lien,   may  recover  the 
amount  paid  from  the  mortgagee,  whose  debt 
it  is.     Blythe  v.   Lunivg,  7  Sawv.  506,  507, 
14  Fed.  Rep.  281.     The  principle  of  this  de- 
cision is  in  acox)rdance  with  the  well-settled 
rule,  that,    'where  the  plaintiff,   either  by 
compulsion  of  law,  or  to  relieve  himself  from 
liability,  or  to  save  himself  from  damage, 
has  paid  money,  not  otficiously,  which  the 
defendant  ought  to  have  paid,  a  count  in  as- 
sumpsit for  money  paid  will  be  supporteti.* 
BaiUy  v.  Bnmng,   28  Conn.   462;  ExcUl    v. 
Partridge,  8  T.  R.  310.     In  such  case,  *tho 
law  implies  a  request  on  the  defendant's 
part,  and  a  promise  to  repay,  and  the  plain- 
tiff has  tlie  same  right  of  action  as  if  he  had 
paid  the  money  at  the  defendant's  express 
request.*  Nicluns  v.  Bucknam,  117  Mass.  491 : 
Nutter  Y.  Syderuftricker,  11  W.  Va.  535.     The 
right  of  contribution  or  reimbursement  for 
money  necessarily  paid  for  another's  ben^tit 
does  not  necessarily  depend  upon  contract, 
but  may  arise  from  the  equity  of  the  case. 
Freem.  Co- ten.  §  322.     See  also  Hay  v.  IltU. 
65  Cal.  388. 

"'  3.  It  is  also  insisted  that  there  is  no  proof 
of  the  validity  of  the  'road- tax'  or  of  the 
'special  school -tax'  which  were  included  in 
the  sum  sued  for.  Each  of  these  is  requircii 
to  be  levied  by  the  supervisors  and  ti)  ap- 
pear upon  tlie  assessment  book,  (Pol.  Code. 
^  1837,  2654  ;)  and  the  assessment  book  itself 
is  prima  facie  evidence,  not  only  of  the  assess- 
ment and  of  the  amount  of  the  unpaid  taxes^ 
but  of  also  the  fact  that  all  the  forms  of  law 
in  relation  to  the  assessment  and  levy  have 
been  complied  with,  (Pol.  Code,  g  3789: 
Modoc  County  Y.  Churchill,  75  Cal.  172.)  The 
assessment  book  in  due  form  was  in  evidence, 
and  there  was  no  evidence  tending  to  over- 
come the  prima  facie  ciise  proved  by  it. 

"^4.  It  is  further  claimed  that  the  liability 
of  the  defendant  to  pay  the  tax  was  dis- 
charged by  his  assignment  of  the  mortgage 
before  the  levy  of  the  tax.  But  the  law  re- 
quired the  mortgage  to  be  assessed  to  the 
person  who  owned  it  on  the  first  Monday  of 
March,  (Pol.  Code,  §§  8627,  3628 ;)  and  such 
person  could  not  escape  the  obligation  to  pay 
the  tax  by  mere  assignment  of  the  mortgage. 
The  personal  obligation  to  pay  taxes  does  not 
depend  upon  the  continued  ownership  of  the 
property  assessed  until  after  the  le^'j  of  the 
tax,  or  until  the  time  for  payment  arrives. 

"^I  think  the  judgment  and  order  should  be 
affirmed. 

*'  We  concur :    Beleher,  C;  FIturerald* 
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Harrison,  J.,  dissentiD^: 

1.  Although  the  interest  in  the  land  rep- 
resented by  the  mortgage  was  assessed  as 
of  the  first  Monday  of  March,  1880,  and  the 
tax  which  was  afterwards  levied  upon  that 
interest  became  by  relation  a  lien  upon  the 
land  as  of  that  date,  yet  until  the  tax  was 
levied  there  was  no  lial)ility  or  obligation  for 
its  payment  created  aeainst  either  the  prop- 
erty or  its  owner.  This  tax  was  levied  on 
the  first  Monday  in  October  of  that  year. 
(Pol.  Code,  §  8714 :)  but  prior  to  that  date 
the  plaintiff  had  paid  the  mortgage  debt  and 
caused  the  mortgage  to  be  canceled.  The 
Constitution,  (article  18,  §  4, )  and  the  stat- 
ute passed  in  pursuance  thereof,  (Pol.  Code, 
^  M%1, )  authorizing  the  assessment  of  a  tax 
upon  the  mortgage,  provide  that,  "if  the 
owner  of  the  property  shall  pay  the  tax  so 
levied  on  such  security,  it  shall  constitute  a 
payment  thereon,  and  to  the  extent  of  such 
payment  a  free  discharge  thereof;  provided 
that,  if  any  such  security  or  indebtedness 
shall  be  paid  by  any  such  debtor  or  debtors 
fiiUix  assessment  and  before  the  tax  levy,  the 
amount  of  such  levy  may  likewise  be  re- 
tained by  such  debtor  or  debtors,  and  shall 
be  computed  according  to  the  tax  levy  for 
the  preceding  year. "  There  is  no  provision 
in  the  Constitution  or  statute  which  gives  to 
the  mortgagor  the  right  to  be  reimbursed  for 
tills  payment  in  any  other  mode,  and  under 
the  familiar  rule  that,  when  the  right  and 
the  remedy  are  purely  statutory,  the  remedy 
provided  by  the  statute  is  the  only  mode  of 
preserving  the  right,  if  the  plaintiff  would 
insist  upon  this  right  he  should  have  de- 
ducted the  amount  of  the  tax  from  the  debt  at 
th(^  time  that  he  paid  the  debt.  In  the  absence 
of  the  constitutional  provision  there  would 
be  no  obligation  upon  the  mortgagee,  as  be- 
tween him  and  the  owner  of  the  land,  to  pay 
the  tax  upon  the  mortga^re,  and  the  owner  of 
the  land  would  not  be  able  to  compel  such 
payment  by  him.  The  obligation  created  by 
such  tax  exists  only  in  favor  of  the  state,  and 
the  tax  is  a  charge  upon  the  property  against 
which  it  is  assessed,  and  not  a  personal  ob- 
ligation against  the  mortgagor.  With  the 
exception  of  poll-taxes,  taxes  are  always 
levied  upon  property,  and  not  against  indi- 
viduals, and  the  mortgage  tax  is  a  tax  upon 
the  security,  and  not  against  the  mortgagee. 
The  mortgage  is  made  by  the  Constitution 
"  an  interest  in  the  property  affected  thereby, " 
and  the  entire  tax  against  the  property  is  di- 
vided between  the  mortgagee  and  the  owner. 
The  provision  that  the  value  of  the  security 
shall  be  assessed  and  taxed  to  the  "owner 
thereof"  creates  no  different  obligation  upon 
th(f  mortgagee  from  that  which  is  created 
upi>n  the  owner  of  the  property  by  the  pro- 
vision requiring  the  value  of  the  property  to 
be  taxed  to  the  "owner  of  the  property." 
The  tax  is  not  a  debt,  and  there  is  no  per- 
sonal obligation  created  by  it.  It  is  a  burden 
im|>osed  by  the  state  upon  property  within 
its  limits;  but  that  burden  is  a  charge 
against  the  property,  and  not  against  the  in- 
dividuals wlxo  own  the  property,  and  follows 
the  property  through  all  changes  in  its 
ownership,  and  is  eventually  paid  by  the 
individual  who  is  the  owner  when  the  tax  is 
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collected.  "A  debt  is  a  sum  of  money  due 
by  contract,  express  or  implied.  A  tax  is  a 
charge  upon  persons  or  property  to  raise 
money  for  public  purposes ;  it  is  not  founded 
upon  contract;  it  does  not  establish  the  re- 
lation of  debtor  and  creditor  between  the 
tax -payer  and  the  state ;  it  does  not  draw  in- 
terest ;  it  is  not  the  subject  of  attachment, 
and  it  is  not  liable  to  set-off.  It  owes  its 
existence  to  the  action  of  the  legislative 
power,  and  does  not  depend  for  its  validity 
or  enforcement  upon  the  individual  assent  of 
the  tax- payer.  It  operates  in  invitvm." 
Perry  v.  Washimm,  20  Cal.  350.  Nor  is  its 
character  affected  by  the  fact  that  the  statute 
authorizes  a  personal  action  to  be  brought 
for  its  recovery.  Such  procedure  is  merely 
the  statutory  method  prescribed  for  its  col- 
lection, and  does  not  create  a  debt  or  personal 
obligation  against  the  individual  to  whom  it 
is  assessed.  Merttcethei'  v.  Garrett,  102  U.  S. 
514,  26  L.  ed.  205.  In  the  absence  of  stat- 
utory authority,  an  action  for  the  recovery 
of  a  tax  cannot  be  maintained ;  ( Camden,  v. 
Allen,  26  N.  J.  L.  398 ;)  whereas,  if  the  tax 
was  a  debt  or  p«)rsonal  obligation,  its  collec- 
tion could  been  enforced  by  suit  without  stat- 
utory authority.  See  also  Avgusta  v,  yorth, 
57  Me.  892 ;  Shaw  v.  Peckstt,  26  Vt.  482 ; 
Peirc^  V.  Bosian,  3  Met.  520. 

2.  The  taxes  levied  against  the  property 
are  divided  between  the  mortgagee  and  the 
owner,  and  become  a  Hen  upon  both  the  land 
and  the  security  as  of  the  first  Monday  in 
March,  and  remain  a  Hen  thereon  until  paid. 
If  the  owner  of  the  land  parts  with  the  prop- 
erty during  that  period,  he  is  exonerated 
from  any  liability  to  the  state  for  the  pajr- 
ment  of  this  tax.  and  the  individual  who  is 
the  owner  of  the  land  when  the  tax  becomes 
payable  must  discharge  the  lien,  if  he  would 
save  it  from  sale  by  the  collector.  The  pur- 
chaser may  protect  himself  against  this  lien 
by  proper  covenant*  in  the  deed  from  his 
grantor,  as  he  would  against  any  other  lien 
or  incumbrance ;  but  if  his  conveyance  is  a 
naked  quitclaim,  he  cannot  call  upon  his 
vendor  for  remuneration  for  the  amount  of 
the  tax  so  paid,  any  more  than  for  the  pay- 
ment of  any  other  incumbrance  which  was 
not  a  personal  obligation  against  the  vendor. 
The  tax  against  the  mortgage  is  in  all  re- 
spects identical  in  character  with  the  tax 
against  the  land.  It  is  levied  and  assessed 
in  the  same  manner  and  at  the  same  time,  is 
a  lien  upon  the  same  property,  and  collected 
by  the  same  means.  The  same  results, 
therefore,  must  follow  the  transfer  of  the  se- 
curity as  follow  the  transfer  of  the  land.  The 
vendor  is  thereby  absolved  from  all  obliga- 
tions for  the  tax  previously  levied  thereon, 
and  when  the  tax  is  payable  it  must  be  paid 
by  the  individual  who  is  at  the  time  the 
owner  of  the  securitv.  By  the  transfer  all 
relations  between  the  mortgagee  and  the 
owner  of  the  land  terminate,  and  the  assignee 
of  the  mortgage  is  substituted  in  the  place 
of  the  mortgagee,  with  all  the  rights  and 
obligations  previously  resting  upon  the  mort- 
gagee. The  provision  in  the  Constitution 
that  "the  taxes  so  levied  may  be  paid  by 
either  party  to  such  security"  refers  to  this 
assignee,  and  not  to  the  original  mortgagee. 
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It  is  only  the  "owner"  of  the  security  that 
is  permitted  to  pay  the  tax  levied  upon  the 
property,  and  have  the  amount  so  paid  be- 
come a  part  of  the  debt  secured,  but,  if  the 
original  mortgagee  to  whom  the  mortgage 
has  been  assessed  has  unsigned  the  mortgage., 
he  is  not  the  "owner"  of  the  security,  or  of 
any  debt  to  be  increased  by  the  payment 
of  such  tax,  and  consequently  is  not  the 
"party"  to  the  security  referred  to  in  the 
above  provision  of  the  Constitution.  For 
the  same  reasons  the  provision  in  the  Con- 
stitution that  a  payment  bv  the  owner  of  the 
property  of  tlie  tax  leviea  on  the  security 
shall  constitute  a  payment  thereon,  and  to 
the  extent  of  such  payment  a  full  discharge 
thereof,  is  appliciible  only  to  the  holder  of 
the  mortgage  in  case  of  an  assignment,  and 
not  to  the  original  mortgagee.  Conse- 
quently, if  such  payment  be  made  by  the 
owner  "of  the  property  aft«r  assessment  and 
before  the  tax  levy,  his  right  to  reimburse- 
ment can  be  enforced  only  against  the  holder 
of  the  mortgage,  and  not  against  the  original 
mortgagee,  and  only  in  the  mode  pointed 
out  in  the  Constitution. 

3.  If  it  can  be  maintained  that,  by  virtue 
of  his  relations  to  the  land,  there  was  an 
implied  obligation  upon   the  mortgagee  to 
discharge  the  line  thereon  created  by  the  tax 
upon  his  security,    that  obligation  by  the 
transfer  of  the  security  became  only  a  second- 
ary obligation  upon  him.    The  primary  obli- 
gation for  the  tax  is  upon  the  security  itself, 
and  the  owner  of  that  security  is  the  indi- 
vidual to  whom  the  owner  of  the  land  must 
look  primarily  for  the  discharge  of  the  lien. 
The  Constitution  refers  to  him   alone,  and 
the  provision  that,  if  the  debtor  pays  the  in- 
debtedness "aft^r  assessment  and  before  the 
tax  levy,"  the  amount  of  the  tax  may  be 
"retained"  by  him,    implies  that  he  must 
"retain"  it  from   the  holder  of  the  security, 
or  lose  the  right  to  proceed  against  any  other 
person  for  reimburs(?ment.     The  owner  of  the 
land,  having  in  his  custody  this  fund — the 
mortgage  debt — out  of  which  to  discharge 
the  lien  of  the  tax,  must,  in  equity,  apply 
it  to  that  purpose,  or  lose  any  right  he  may 
have  to  resort  to  other  securities.     The  most 
favorable  position  which  the  owner  can  claim 
that  the  original    mortgagee  holds  towards 
him  in  reference  to  this  mortjjage  tax  is  that 
he  is  under  some  obligation  to  ultimately 
discharge  this  lien,  but  this  is  only  the  posi- 
tion of  a  surety,  and  as  a  surety  he  is  entitled 
to  have  this  fund  applied  to  the  payment  of 
the  tax,  or  be  discharged  thereirom.     Civ. 
Code,  §§  2840,  2849.     The  payment  by  the 
plaintiff  of  the  mortjfage  debt,  without  mak- 
ing any  deduction  for  the  mortgage  tax,  was 
a  voluntary  surrender  by  him  of  a  security 
which  he  held  for  the  purpose  of  protecting 
himself  and  his  property  against  the  burden 
of  the  tax,  and  such  payment  must  be  re- 
garded as  a  release  by  him  of  any  liability 
which  he  would  claim  against  the  defendant. 
In  Blythe  v.   Luning,  7  Sawy.  506,  14  Fed. 
Rep.  281,  the  mortgagor  sought  to  avail  him- 
self of  the  very  remedy  pointed  out  by  the 
Constitution,    by   deducting  the    estimated 
amount  of  the  mortgage  tax.  but  the  mort- 
gagee refused  to  cancel  the  mortgage,  except 
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upon  payment  of  the  full  amoimt  of  the  mort- 
gage debt.  In  that  case  the  mortgagor  nnd 
mortgagee  were  the  respective  owners  of  the 
land  and  of  the  security  at  the  time  of  the 
assessment,  as  well  as  at  the  time  of  the  pay- 
ment, and  there  was  no  question  presented 
involving  the  right  or  liability  of  any  otbi-r 
person  than  the  mortgagor  and  mortgasree. 
and  the  court  held  that  the  payment  of  the 
tax  by  the  mortgagor,  under  the  circum- 
stances of  that  case,  was  made  under  dure^, 
and  could  be  recovered  in  an  action  tberefcir. 
In  my  opinion,  the  judgment  and  order 
should  be  reversed. 


P&tersony  J.  : 

I  concur  in  the  views  expressed  by 
son,  J. 


ri- 


There  having  been  a  rehearing,  on  l>eec'ra- 
ber  2,  1892,  the  following  opinions  tm-iv 
handed  down : 

Per  Cnri&m; 

After  further  consideration,  we  adhen-  ij- 
the  opinion  heretofore  prepared  by  Cofntf4im- 
sioner  Vanclief,  and  adopted  by  the  court  at 
the  former  hearing,  (39  Pac.  Rep.  500,)  and 
for  the  reasons  stated  in  that  opinion  the  jmlg- 
ment  and  order  appealed  from  are  affirmed. 

Harrisont  J.: 

I  dissent  upon  the  reasons  stated  by  me  ar 
the  former  decision  of  the  case. 

Beatty,  Ch.  J,: 

I  dissent.     The  case  turns  altogether  upon 
the  meaning  of  section  4,  art.  18,  of  the  Con- 
stitution, which  reads  as  follows :    **Sec.  4. 
A  mortjf age,  deed  of  trust,  contract,  or  oi  her 
obligation  by  w^hich  a  debt  is  secured,  shnll. 
for  tlie  purposi-s  of  assessment  and  taxation, 
be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby .     Except  as  to  ni  i  I  - 
road  and  other  quasi  corporations,  in  case  of 
debts  so  secured,  tlie  value  of  the  property 
affected  by  such  mortgage,  deed  of  trust,  con- 
tract, or  obligation,  less  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the 
owner  of  the  property,  and  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the 
owner  thereof,  in  the  county,  city,  or  district 
in  which  the  property  affected  is  situated. 
The  taxes  so  levied  shall  be  a  lien  upon  Uie 
property  and  security,  and  mav  be  paid  by 
either  partv  to  such  security.     If  paid  by  the 
owner  of  tlie  securitv,  the  tax  so  levied  upon 
the  property  affected  thereby  shall  become  a 
part  of  the'debt  so  secured  ;  if  the  owner  of 
the  property  shall  pay  the  Xax  so  levied  on 
such  security,  it  shall  constitute  a  payment 
thereon,  and,  to  the  extent  of  such  payment, 
a  full  discharge  thereof :    providea,  that,  if 
any  such  security  or  indebtedness  shall  Ite 
paid  by  any  such  debtor  or  debtors,  after  as- 
sessment and  before  the  tax  levy,  the  amount 
of  such  levj'  may  likewise  be  retained  by 
such  debtor  or  debtors,  and  shall  be  computi-d 
according  to  the  tax  levy  for  the  preceding 
year. "    This  section  of  the  Constitution  not 
only  defines  the  reciprocal  rights  and  oblipi- 
tions  of  mortgagor  and  mortgagee  with  n? 
spect  to  the  payment  of  the  taxes  iisaessed  or 
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Assessable  against  their  respective  interests  in 
the  mortgaged  premises,  but  was  evidently 
intended  to  provide  a  simple  and  effective 
remedy  for  their  enforcement.  As  security 
for  the  collection  of  the  whole  tax  on  both  in- 
terests, the  state  reserves  to  itself  a  first  lien 
upon  the  land,  ~a  lien  superior  to  the  mort- 
gage lien.  To  secure  the  mortgagee  for  taxes 
paid  on  the  mortgagor's  interest,  the  effect 
of  these  provisions  is  a  virtual  transfer  to 
him  of  the  claim  and  lien  of  the  state  by 
tacking  it  to  the  mortgage.  But,  the  whole 
section  being  intended  mainly  for  the  benefit 
of  the  mortgagor,  we  find,  as  we  should  nat- 
urally expect  to  find,  that  especial  pains  have 
been  taken  to  secure  the  enforcement  of  his 
right.  His  land  being  subjected  to  a  lien  in 
favor  of  the  state,  not  only  for  the  tax  which 
it  is  his  duty  to  pay,  but  also  for  the  tax 
which  it  is  the  duty  of  the  mortgagee  to  pay, 
he  must,  for  his  own  protection,  see  that  both 
are  discharged.  It  is  therefore  provided  that 
be  may  pay  the  tax  on  the  mortgagee's  in- 
<*rest,and  that  such  payment  shall  count  as  a 
payment  on,  and  as  a  full  discharge  pro  tanto 
of,  the  mortgage  debt.  This  is  an  ample  and 
perfect  rem&y  and  protection  to  the  mort- 
gagor when  he  desires  to  pay  off  his  mortgage 
at  any  time  after  the  accrued  taxes  have  be- 
come payable.  He  has  only  to  pay  the  tax 
assessed  to  the  mortgagee,  and  deduct  the  sum 
so  paid  from  the  amount  of  his  debt.  But 
there  was  another  case  to  be  provided  for.  It 
was  foreseen  that  payment  of  mortgages 
would  frequently  be  made  after  the  taxes  had 
accrued  and  become  a  lien,  and  before  they 
were  payable,  or  their  amount  ascertained  by 
the  order  establishing  the  rate  and  making 
the  levy.  The  taxes  for  each  fiscal  year  ac- 
crue on  the  first  Monday  of  March,  preceding 
(Const,  art.  13,  §  8, )  and,  when  assessed,  take 
effect  and  become  a  lien  from  that  date,  (Pol. 
Code,  S  3718 ;)  but,  the  rate  to  be  levied  be- 
ing dependent  upon  the  amount  of  the  assess- 
ment, the  levy  cannot  be  made  until  assess- 
ments have  been  equalized,  and  the  roll 
completed.  The  statute  accordingly  desig- 
nates the  first  Monday  of  October  as  the  date 
for  making  the  levy.  Pol.  Code,  §  3714.  In 
other  words,  there  is  an  interval  of  at  least 
seven  months  in  each  year,  as  the  law  stands, 
after  the  mortgagee's  tax  has  accrued,  and  be- 
fore it  is  payable.  And  this  case,  as  I  have 
said,  was  foreseen  by  the  framers  of  the  Con- 
stitution, and  express  provision  made  in  the 
last  clause  of  the  section  above  quoted  for 
the  protection  of  the  mortgagor  who  pays  off 
his  mortgage  during  such  interval.  Without 
this  provision,  he  would,  no  doubt,  have  had 
another  remedy  in  case  of  neglect  by  the 
mortgagee  to  pay  the  tax  assessed  upon  the 
security  ;  that  is,  he  could  have  paid  the  tax 
himself,  and  have  recovered  it  back  in  an 
action  against  the  mortgagee  for  money  paid. 
The  autborities  cited  in  the  commissioner's 
opinion  fully  sustain  this  proposition.  But 
this  remedy  would  always  be  expensive  and 
vexatious,  and  often  ineffectual,  by  reason 
of  the  insolvency  of  the  mortgagee,  and  there- 
fore the  Constitution  gave  a  simpler,  an  en- 
tirely inexpensive,  and  perfectly  efficacious, 
remedy,  by  allowing  the  mortgagor  in  such 
case  to  retain  out  of  the  amount  due  on  the 
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mortgage  the  amount  of  the  accrued  taxes, 
computed  according  to  the  tax  levy  of  the 
previous  year. 

The  question  is  whether  this  remedy  is  ex- 
elusive;  whether,  in  other  words,  the  new 
remedy  so  sriven  has  the  effect  of  abrogating 
the  remedy  which  the  law  would  have  af- 
forded in  the  absence  of  any  such  constitu- 
tional or  statutory  provision ;  and  this,  in  my 
opinion,  depends  upon  whether  the  change 
of  remedy  also  involves  a  change  of  right. 
If  a  remedy  exists  for  the  enforcement  of  a 
right,  the  provision  of  a  new  remedy  for  the 
enforcement  of  the  same  right  by  a  statute 
permissive  in  its  terms  does  not  abrogate  the 
existing  remedy.  But  if  the  statute  cliange.«i 
the  right, — if  it  gives  a  new  and  different 
right  in  place  of  the  old  one,  and  at  the  same 
time  provides  a  new  remedy,  perfectly  adapt- 
ed to  the  complete  enforcement  of  such 
new  right, — the  statutory  remedy  then  be- 
comes exclusive.  What,  then,  is  the  effect 
upon  the  rights  of  the  parties  to  a  mortgage 
of  the  proviso  at  the  end  of  section  4,  art. 
13,  of  the  Constitution?  Does  it  or  does  it 
not  change  the  right  of  the  mortgagor?  It  is 
clear,  in  my  opinion,  that  it  does.  Without 
it  a  mortgagor  paying  his  debt  after  assess- 
ment and  before  levv  would,  in  case  of  the 
failure  or  refusal  of  the  mortgagee  to  pay  the 
tax  subsequently  levied  on  his  security,  have 
the  right  to  free  his  land  of  the  lien  by  pay- 
ing such  tax  himself,  and  then  to  recover  the 
sum  so  paid  in  an  action  agaiust  the  mort- 
gagee. In  other  words,  the  measure  of  the  re- 
ciprocal right  and  obligation  of  the  parties 
would  be  the  tax  levy  for  the  current  year. 
But  the  proviso  under  consideration  creates 
a  different  right,  and  necessarily  a  different 
obligation.  It  empowers  the  mortgagor  to 
retain  the  amount  of  the  mortgagee's  assess- 
ment, computed  according  to  the  rate  levied 
the  previous  year.  This  may  be  more  or  may 
be  less  than  the  actual  levy  for  the  current 
year.  It  will  seldom  be  the  same,  and  may 
sometimes  be  very  considerably  greater  or 
less.  Whatever  it  is.  however,  the  mortgagor 
may  retain  it,  and  the  mortgagee  must  sub- 
mit to  the  deduction.  Though  both  parties 
may  have  the  best  reason  to  believe  that  the 
rate  of  levy  for  the  current  year  will  not  be 
half  that  of  the  previous  year,  the  mortgagor 
may  nevertheless  retain  an  amount  computed 
according  to  the  old  rate,  and  it  is  not  pre- 
tended that  the  mortgagee  can,  after  the  new 
levy,  recover  the  difference.  If  this  is  so, — 
if  tlie  mortgagee  must  submit  without  redress 
to  all  the  burdens  of  a  rule  enacted  for  the 
advantage  of  the  mortgagor, — it  would  seem 
that  he  ought  also  to  enjoy  its  benefit.  The 
mortgagor,  if  he  can  always  take  according 
to  the  previous  year's  levy  when  he  finds  his 
advantage  in  so  doing,  ought  not  to  be  al- 
lowed to  take  according  to  the  levy  for  the 
current  year  when  that  happens  to  be  to  his 
advantage.  The  rule,  to  be  fair,  ought  to  bo 
invariable,  and,  in  my  opinion,  it  is.  What 
the  mortgagee  must  give  the  mortgagor  must 
take.  It  was  never  intended  to  establish  two 
standards  of  compensation,  to  either  of  which 
the  mortgagor  may  resort,  as  his  interest  may 
dictate.  On  the  contrary,  it  is  much  more 
reasonable  to  hold  that  the  Constitution  fixes 
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one  exact  measure  of  the  rights  and  obliga- 
tions of  the  parties,  which  is  equally  bind- 
ing upon  both. 

If  this  conclusion  is  well  founded  it  fol- 
lows that  the  question  first  above  stated  must 
\ye  answered  in  the  negative  for  two  reasons : 
The  mortgagor  paying  his  debt  after  assess- 
ment and  before  levy  cannot  neglect  to  re- 
tain the  taxes  computed  according  to  the  levy 
of  the  previous  year,  and  afterwards  main- 
tain an  action  to  recover  the  taxes  subse- 
quently assessed  and  paid — First,  because 
such  subsequently  assessed  tax  is  not  the  sum 
which  he  is  entitled  to  receive ;  and,  second, 
l)ecause  the  Constitution  has  given  him  an 
exclusive  remedy  for  the  enforcement  of  the 
right  (to  retain  an  amount  computed  accord- 
ing to  the  previous  year's  levy)  which  it  has 
substituted  for  that  which  he  would  otherwise 
have  had.  The  reasons  for  this  conclusion 
are  greatly  strengthened  by  its  expediency. 
It  is  not  only  advantageous  to  the  parties ;  it 
is  emphatically  to  the  interest  of  the  public 
to  avoid  and  discourage  unnecessary  litiga- 
tion. The  mortgagor,  having  in  his  own 
hands  the  absolute  power  to  protect  himself, 
should  not  be  allowed  to  deliberately  disre- 
gard the  constitutional  provisions  for  his  se- 
curity in  order  to  vex  the  public  tribunals 
with  a  gratuitous  lawsuit.  The  mortgagor 
who  purposely  neglects  to  avail  himself  of 
the  proviso  under  consideration  is  entitled 
to  no  more  favor  than  one  who  has  actually 
paid  taxes  on  the  mortgagee's  interest  before 
lie  pays  his  debt,  and  yet  deliberately  omits 
to  deduct  the  amount  so  paid  for  the  purpose 
of  suing  to  recover  it  back.  Each  case  in 
fact  stands  upon  precisely  the  same  footing. 
In  each  the  mortgagor  at  the  time  of  paying 
his  debt  knows  that  there  is  a  certain  flxed 
sum  which  he  is  entitled  to  deduct  from  the 
total  amount  secured, — a  sum  in  no  way  de- 
pendent as  to  its  amount  upon  future  con- 
tingencies. Why  should  he  be  allowed  in 
one  case  any  more  than  in  the  other,  after 
making  a  purely  voluntary  payment  of  such 
sum,  to  maintain  an  action  to  recover  it 
back?  It  will  be  observed  that  I  speak  of  a 
voluntary  and  deliberate  payment,  and  I  do 
so  for  the  reason  that  such  is  the  case  before 
us.  If  the  payment  of  the  whole  amount  of 
the  debt  without  deduction  of  the  taxes  had 
l>een  induced  by  any  fraud  or  duress  or  mis- 
take, or  if  the  deduction  had  been  waived  in 
consideration  of  a  promise  by  the  appellant 
to  pay  the  tax  subsequently  levied,  the  case 
would  have  been  essentially  different. 

In  the  case  of  Blythe  v.  Luning,  7  Sawy. 
504,  14  Fed.  Rep.  281,  the  mortgagor  paid 
the  whole  debt  under  protest,  and  under 
what  seems  to  have  been  regarded  as  a  species 
of  duress,  the  mortgagee  refusing  to  satisfy 
the  mortgage  upon  any  other  terms,  and 
thereby  preventing  the  mortgagor  from  mak- 
ing use  of  his  property.  The  conduct  of  the 
mortgagee  in  that  case  may  well  have  iusti- 
tied  the  decision,  and  I  should  myself  be 
disposed  to  uphold  an  action  based  upon  the 
same  or  analogous  grounds.  If  the  mortgairor 
is  forced  to  pay  by  duress ;  if  he  pays  in  ig- 
norance of  his  rights,  or  is  induced  by  any 
''niud  or  promise  to  pay  without  making  the 
^'iction, — I  should  say  that  he  was  entitled 
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to  recover,  not  the  sum  which  he  afterwards 
actually  pays  on  account  of  tlie  mortgagee's 
taxes,  but  the  sum  which  he  overpaid  by  the 
mistake,  etc.,  or  the  sum  which  the  mort- 
gagee has  agreed  to  pay  in  consideration  of 
his  forbearance.  I  cannot,  however,  bring 
myself  to  the  view  that  the  Constitution 
gives  a  double  right  to  the  mortgagor,  by 
which  he  is  enabled  to  take  out  a  sum 'com- 
puted according  to  the  levy  of  the  previous 
year  if  he  so  desires,  or,  if  it  appears  more 
profitable,  waive  his  right  of  deduction  for 
the  chance  of  recovering  a  larger  sum  by  ac- 
tion. The  Constitution  was  not  designed  to 
encourage  that  kind  of  speculation. 

These  views,  if  correct,  are  decisive  of  the 
present  appeal,  and  a  discussion  of  the  second 
question  above  stated  might  be  dispensed 
with.  But  it  will  throw  some  additional 
light  upon  the  meaning  of  the  Constitution 
to  consider  the  effect  of  its  provisions  upon 
the  rights  and  duties  of  an  assignee  of  the 
mortgage  who  holds  it  at  the  time»of  payment 
by  assignment  made  subsequent  to  the  assess- 
ment. It  is  plain  that  in  such  case  the  as- 
signment does  not  impair  the  right  of  the 
mortgagor  to  deduct  the  tax  at  the  time  of 
paying  his  debt,  and  the  parties  to  the  as- 
signment necessarily  treat  with  reference  to 
the  known  right  of  the  mortgai?or  and  the 
corresponding  liability  of  the  holder  of  the 
mortgage.  The  assignee  will  not  pay,  and 
the  assignor  cannot  expect  to  receive,  more 
than  the  amount  of  the  debt,  less  the  amount 
which  the  mortgagor  has  the  right  to  deduct. 
The  necessary  effect  of  the  Constitution, 
therefore,  is  not  only  to  compel  the  persoD 
who  holds  the  mortgage  at  the  time  of  pay- 
ment  to  submit  to  a  deduction  of  his  accrued 
tax,  but  also  to  compel  each  successive  owner 
of  the  security  to  pay  such  tax  to  his  assignee 
at  the  time  of  the  transfer.  This  being  so, 
it  would  be  a  manifest  injustice  to  compel 
him  to  pay  it  a  second  time,  but  this  is  pre- 
cisely what  the  respondent  is  seeking  to  do 
if  the  fact  is  such  as,  in  the  absence  of  evi- 
dence to  the  contrary,  it  must  be  presumed 
to  be.  The  appellant  has  already  paid  itn 
tax  to  its  assignee.  The  assignee  necessarily 
assumed  the  duty  of  paying  it  to  respondent, 
and  respondent  had  the  absolute  right  and 
power  to  compel  it  to  pay.  Instead  of  st-and- 
ing  on  its  right,  it  releases  the  assignee,  and 
seeks  to  compel  the  appellant  to  pay  twice. 
Thus,  upon  the  theory  that  the  mortgagor 
may  at  his  option  deduct  the  mortgagee's 
tax*  computed  according  to  the  levy  of  the 
previous  year,  or  sue  for  the  actual  amount 
subsequently  levied,  a  rule  sufficiently  un- 
equal and  unfair  between  the  original  partiea 
to  the  mortgage  is  made  to  operate  with  still 
greater  injusiice  between  parties  by  assign- 
ment. The  only  answer  to  this  proposition 
is  that  the  assignor  can  protect  himself  by 
exacting  a  special  agreement  on  the  part  of 
the  assignee  to  refund  the  amount  of  the  ac- 
crued tax  in  case  the  mortgagor  shall  not 
elect  to  deduct  it  at  the  time  of  payment. 
It  is  true  that  he  might  protect  himself  in 
this  way,  but  to  hold  that  he  must  do  so  is 
to  assume  that  the  f  ramers  of  the  Constitution 
intended  to  plant  in  every  assignment  of  a 
mortgage  the  seeds  of  future  litigation.     In 
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the  face  of  a  provision  evidently  designed  to 
secure  absolutely  the  rights  o!  the  parties 
without  litigation,  it  ought  not  to  be  held 
that  a  part  of  Uie  scheme  was  to  make  a  trans- 
action so  usual,  so  legitimate,  and  often  so 
necessary,  as  the  assignment  of  a  mortgage, 
impossible,  except  upon  conditions  involv- 
ing a  new  subject  of  contention. 

A  great  part  of  the  ar^ment  of  the  re- 
spondent tosustain  his  claim  against  the  as- 
signor of  the  mortgage  is  devoted  to  the 
proposition  that  the  tax  levied  upon  the 
mortgagee's  interest  becomes  and  remains  a 
personal  liability  to  the  state.  The  question 
whether  a  tax  is  a  debt  or  personal  liability 
of  the  person  assessed  depends  altogether 
up9n  the  statutory  provisions  for  the  time 
being ;  but  the  question  here  is  not  as  to  the 
construction  of  our  revenue  laws,  but  wholly 
as  to  the  meaning  of  a  clause  of  the  Consti- 
tution. It  is  plain  that  the  Constitution 
compels  the  holder  of  the  mortgage  to  pay 
the  accrued  tax,  or  what  is  treated  as  its 
equivalent,  to  the  mortgagor  at  the  time  the 
mortgage  debt  is  paid.  He  is  at  the  same 
time  compelled  to  satisfy  and  discharge  the 
mortgage.  Can  it  be  supposed  that  the 
framers  of  the  Constitution,  while  making 
it  compulsory  upon  him  to  pav  h1^  tax  to 
the  mortgagor,  and  surrender  his  security, 
intended  still  to  hold  him  personally  lia- 
ble to  the  state  for  the  same  tax?  Such  a 
conclusion  is  little  e^oi't  of  absurd,  and  it 
seems  equally  so  to  suppose  that  such  per- 
sonal liability  was  intended  to  be  contingent 


upon  the  choice  of  the  mortgagor  to  deduct 
or  not  to  deduct  the  accrued  tax  at  the  time 
of  paying  his  debt.  On  the  contrary  it  seems 
to  me  clear  that,  as  to  this  particular  tax  at 
least,  the  Constitution  intends  that  the  state 
shall  lely  for  its  enforce  i  ent  upon  its 
lien  on  thn  mortgaged  premises, — a  security 
which  is  more  than  sumcient  in  every  case. 
Upon  this  view  of  the  C  nstitution,  the 
rights  of  all  parties,  includi  g  the  state,  arc 
amply  secured  without  tlie  necessity  of 
any  legal  proceedings.  Ufon  the  opposite 
view, — the  view  that  the  mortgagor  has  an 
option  as  to  the  amount  he  shall  take,  and 
the  time  when  any  person  from  whom  he 
shall  take  it, — all  is  uncertainty  and  con- 
fusion. There  should  be  no  hesitation  in 
adopting  the  view  which  leads  to  certainty, 
security,  and  substantial  justice  in  preference 
to  that  which  involves  uncertainty,  insecur- 
ity,  and  inevitable  injustice.  My  conclusion 
is  that,  if  a  mortgagor  intentionally  and 
deliberately  omits  to  deduct  the  tax  accrued 
upon  the  mortgagee's  interest  at  the  time  of 
payment,  he  cannot  afterwards  maintain  an 
action  to  recover  it.  If  he  pays  his  debt 
without  deduction  of  the  tax  by  mistake  or 
fraud  or  under  duress,  he  may  have  an  action 
to  recover  back  the  overpayment,  but  in  such 
case  his  right  of  action  is  against  the  party 
to  whom  the  overpayment  was  made, — in 
this  case  the  State  Loan  &.  Trust  Company. 
The  iudgment  and  order  of  the  superior  court 
should  he  reversed. 
I  concur :    Paterson,  J. 
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George  F.  JEWELL. 

(84  Me.  o04.) 

L  ri^ht  to  &  new  trial  as  matter  of  law 
is  not  lost  by  failure  to  take  the  statutory 


course  to  remove  from  the  panel  a  Juror  who  is 

related  to  the  parties  within  such  a  degree  as  to 

be  by  statute  disqualifled  to  sit,  if  knowledge  of 

the  relationship  is  not  obtained  until  after  the 

triaL 

(February  11,1898.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Somerset  County  of  a  motion  for  new 


'S€yrK.—Di8quaHfieation  of  iuror  as  ground  for  new 

trioL 

1.  Oenertti  gtattment  of  the  law. 

It  is  said  that  it  has  been  long  settled  in  Engrland 
that  after  a  joror  is  once  sworn  he  cannot  be 
challenged  for  any  pre-existing  cause.  3fr.  Jus- 
tice Catron  in  McClure  v.  State,  1  Terg.  808,  citing 
1  anst.  158a;  8  Vin.  Abr.  E,  11,  p.  764;  Hawk.  P.  C. 
chap.  48.  In  this  case  it  was  objected  after  ver- 
dict that  one  of  the  Jurors  was  an  atheist,  but  It  was 
held  that  the  objection  came  too  late. 

State  V.  Davis,  80  N.  C.  412,  was  almost  identical 
in  facts  with  McClare  v.  State,  supra. 

Lord  Tenterden,  Ch.  J.,  in  Rex  v.  Sutton,  8  Bam. 
&  C.  417,  said  that  he  *' was  not  aware  that  a  new 
trial  had  ever  been  granted,  on  the  ground  that  a 
Juror  was  liable  to  be  challenged,  if  the  party  bad 
an  opportunity  of  making  the  challenge." 

In  United  States  v.  Baker,  8  Ben.  68,  it  was  found 
after  verdict  that  one  of  the  Jurors  was  deaf,  and 
a  motion  was  made  to  set  aside  the  verdict.  In 
denying  the  motion,  Blatchford,  J.,  said:  ''On 
principle,  as  well  as  on  authority,  nothing  that  is  a 
cause  of  challenge  to  a  Juror  before  verdict  can 
be  used  to  set  aside  a  verdict,  as  for  a  mistake, 
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even  though  the  cause  of  challenge  was  unknown 
to  the  party  when  ttke  Jury  was  sworn."  To  the 
same  effect,  see  Selleck  v.  Sugar  Hollow  Tump. 
Co.  18  Conn.  453. 

A  new  trial  will  not  be  granted  on  account  of  the 
disqualification  of  a  Juror  for  matter  that  is  a 
principal  cause  of  challenge,  which  existed  before 
he  was  elected  and  sworn,  unless  it  appears  from 
the  whole  case  that  the  party  suffered  injustice 
from  the  fact  that  such  Juror  served  on  the  trial. 
Simmons  v.  McConneU,  86  Va.  494.  And  to  the 
same  effect,  see  Com.  v.  Hughes,  6  Rand.  (Va.)  656; 
Smith  V.  Com.  2  Va.  Cas.  6:  Poore  v.  Com.  Id.  474: 
Com.  V.  Jones,  1  Leigh,  608;  Bristow  v.  Cora.  15 
Gratt.  646;  Com.  v.  Uailstock,  2  Oratt.  564;  Cur- 
rants Case,  7  Gratt.  623;  Poindexter  v.  Com.  88 
Gratt  782;  State  v.  McDonald,  9  W.  Va.  466;  Beck  v. 
Thompson,  81  W.  Va.  459;  State  v.  Howard,  17  K.  H. 

m. 

In  Beck  v.  Thompson,  supra^  the  Juror  was  dis- 
qualiQed  by  reason  of  his  interest  in  a  similar 
case  set  for  trial  in  the  same  court 

The  fact  that  an  incompetent  Juror  sat  at  the 
trial  of  a  cause  does  not  vitiate  the  verdict  State 
V.  White,  68  N.  C.  169;  Briggs  V.  Byrd,  Si  N.  C.  877; 
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trial  )D  an  actioD  brought  to  compel  defendant 
to  comply  with  his  contract  to  support  plain- 
tiff whicli  resulted  in  a  verdict  in  defendant's 
favor,  which  motion  was  based  upon  the 
ground  that  one  of  the  jurors  was  related  to 
the  parties  to  the  action  within  such  a  degree 
as  to  be  disqualified  by  statute  from  sitting  as 
juror  in  the  case.     New  trial  granted. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  Wriflfht  for  plaintiff. 

Messrs,  Walton  in  w&] ton  for  defendant. 


Whlteliouse*  J.,  delivered  the  opinion  of 
the  court: 

In  an  action  against  her  son  for  the  alleged 
failure  to  perform  his  contract  for  her  support, 
the  plaintiff  had  a  verdict  against  her,  and 
moved  to  set  it  aside  on  the  ground  that  one 
of  the  jurors  who  rendered  the  verdict  was 
disqualified  by  bis  relationship  to  the  parties. 

It  appears  that  the  juror's  mother  and  the 
plaintiff's  mother  were  sisters.  The  juror  was 
therefore  related  to  the  plaintiff  within  the 


State  T.  Fattlck  48  N.  C.  448;  State  v.  DouflrJa8S,03 
N.  C.  £00. 

Though  one  of  the  Jurors  who  tried  the  cause 
was  related  to  the  plalntiiT,  yet,  if  he  was  not 
challenged  at  the  trial,  the  objection  cannot  be 
afterwards  made,  there  appearing  to  be  no  un- 
fairness in  the  trial.  Eggleston  v.  Smiley,  17 
Johns.  132:  Cole  v.  Van  Keuren,  61  How.  Pr.  451: 
Hayes  v.  Thompson,  16  Abb.  Pr.  N.  S.  290,  citing 
People  V.  Jewett,  6  Wend.  386. 

The  fact  that  one  of  the  parties  was  a  memt)er  of 
the  county  court  which  selected  the  panel  from 
which  alJury  was  drawn  is  not  ground  for  setting 
aside  a  verdict,  although  the  complaining  party 
then  learned  the  fact  for  the  first  time,  unless 
substantial  injustice  has  been  done.  Boteler  v. 
Roy,  40  Mo.  App.  234;  Samuels  v.  State,  8  Mo.  68; 
Vlerling  v.  Stlfel  Brew.  Co.  15  Mo.  App.  126. 

In  Amherst  v.  Hadley,  1  Pick.  88,  a  motion  to  set 
aside  a  verdict  because  a  Juror  had  been  irregrn- 
larly  returned  was  not  sustained,  the  party  baving 
suffered  no  injury. 

In  Brill  v.  State,  1  Tex.  App.  672,  a  new  trial  asked 
for  because  one  of  the  Jurors  had  served  In  a  for- 
mer trial,  was  refused  because  no  partiality  was 
shown,  and  it  did  not  appear  that  injury  resulted 
to  the  objecting  party. 

In  a  civil  case,  a  verdict  should  not  be  disturbed 
for  the  &ere  technical  reason  that  one  Juror  was 
incompetent,  unless  the  moving  party  was  injured 
thereby.  United  States  v.  Angney,  6  Mackey, 
66. 

In  a  criminal  case  It  is  good  cause  for  a  new'trial 
that  one  Juror  was  incompetent,  whether  the 
moving  party  was  injured  thereby  or  not.    IMd, 

Proof  that  a  Juror  was  not  qualified  to  serve  as 
such  by  reason  of  his  not  being  a  householder  in  the 
county,  a  freeholder  in  the  state,  or  a  resident  In 
the  county,  is  sufficient  to  support  a  motion  for  a 
new  trial,  although  upon  being  interrogated  he  had 
claimed  such  quaiiflcation  under  oath,and  although 
Code  Crim.  Proc,  art.  681,  provides  that  if  a  Juror 
makes  such  claim  **  he  shall  be  held  qualified  until 
the  contrary  be  shown,  etc."  Brackenridge  v.  i 
State,  4  L.  R.  A.  860,  27  Tex.  App.  513;  Henrie  v. 
State,  41  Tex.  578.  And  see  Read  v.  State  and  Bo- 
ren  v.  State,  infra. 

Mere  disqualification  of  a   Juror  is  not,  under 
Tex.  Code  Crim.  Proc.,  art.  777,  ground  for  a  new 
trial;  it  must  further  appear  that  probable  injury 
resulted  to  the  defendant  by  reason  of  such  Juror  ' 
having  served.    Lane  v.  State,  28  Tex.  App.  810; ! 
Leeper  v.  State.  39  Tex.  App.  88;  0*Mealy  v.  State,  ■ 
1  Tex.  App.  180;  People  v.  Scott,  56  Mich.  164.  6  I 
Crim.  L.  Mag.  884. 

Leeper  v.  State,  iMfira^  expressly  overruled  Les-  j 
ter  V.  State,  2  Tex.  App.  432;  Armendares  v.  State, 
10  Tex.  App.  44;  Boren  v.  State,  28  Tex.  App.  28: 
Brackenridge  v.  State,  mipro,— as  not  being  con- 
sistent with  the  statute. 

A  new  trial  on  the  ground  that  the  service  of  a 
disqualified  Juror  injured  defendant's  rights  be- 
cause he  advocated  a  verdict  of  guilty  of  murder 
in  the  first  degree,  while  other  Jurors  were  in  favor 
of  finding  lower  degrees,  is  properly  denied,  where 

*>  character  of  the  Information  and  its  source  are 
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not  set  forth  in  the  affidavits.  Lane  v.  State, 
supra. 

In  South  Carolina  the  courts  recognize  no  excep- 
tion to  the  general  rule  that  that  which  furnishes 
a  cause  for  challenge  shall  form  no  ground  for  a 
new  trial.  State  v.  Cooler,  8  L.  B.  A.  181,  80  S.  C. 
105,  citing  State  v.  Quarrel,  2  Bay,  160:  State  v. 
O'Driecoll,  2  Bay,  158. 

In  Boland  v.  Greenville  &  C.  R.  Co.,  12  Rich.  L. 
868,  the  fact  of  the  interest  of  a  Juror  In  the  cause 
was  held  no  ground  for  a  new  trial  although  un- 
known to  the  party  in  time  to  challenge. 

In  Josey  v.  Wilmington  &  M.  R.  Co.,  12  Rich.  L. 
134,  a  cause  of  challenge  going  to  the  Impartiality 
of  a  Juror  was  held  insufficient  ground  for  a  new 
trial. 

The  fact  that  a  Juror  who  sat  in  a  criminal  case 
was  also  a  member  of  the  grand  Jury  by  wliioh  the 
bill  was  found  will  not  sustain  a  motion  to  arrest 
Judgment,  where  no  objection  to  the  Juror  was 
made  on  the  tiiaL    State  v.  Cooler,  supra, 

a.  Party  knowing  of  disciualifieaiion  icaivesot^eetion 

by  silence. 

In  Fox  v.  Hasselton,  10  Pick.  275,  Shaw,  Ch.  J.,  in 
the  course  of  his  opinion  said  if  an  objection  to  a 
Juror  was  known,  and  no  exception  taken  when 
the  Jury  was  impaneled,  the  party  must  be  held  to 
waive  all  objection. 

This  was  expressly  held  in  Com.  v.  Dailey,  12 
Cush.  82;  Kent  v.  Charlestown,  2  Gray,  281;  Russell 
v.  Quinn,  114  Mass.  103;  Brown  v.  Webber,  6  Cush. 
56;$;  Davis  V.  Allen,  11  Pick.  466, 22  Am.  Dec.  386; 
Hallock  V.  Franklin  County.  2 Met.  668,  citing  How- 
land  V.  GIfford,  1  Pick.  48,  cited  in  note;  Merrill  v. 
Berkshire,  11  Pick.  2e(h,  People  v.  8toneoifer.6  Gal. 
406;  People  v.  Sanford,  48  Cal.  29;  Brown  v.  Autrey. 
78  Ga.  768;  Parmele  v.  Guthery,  2  Root,  185,  1  Am. 
Deo.  66;  Rollins  v.  Ames,  2  N.  H.  848,  9  Am.  Dec.  79; 
Quinebaug  Bank  v.  Leavens,  20  Conn.  87,  SO  Am. 
Dec.  272. 

In  Widder  v.  Buffalo  &  L.  H.  R.  Co.,  24  U.  C.Q.  B. 
222,  520,  the  court  declined  to  relieve  a  party  from 
a  verdict  returned  by  a  Jury  one  of  whom  was  ob- 
jectionable by  reason  of  prejudice,  when  the  party 
had  been  at  the  trial  aware  of  the  objection  but 
had  taken  his  chance  of  a  verdict  in  his  favor. 

The  same  principle  was  asserted  in  Lafayette  PI. 
Road  Co.  V.  New  Albany  &  S.  R.  Co.,  18  Ind.  90.  But 
in  this  case  a  new  trial  was  granted  because  of  the 
inability  of  one  of  the  Jurors  to  understand  the 
English  language,  where  the  defendants  were  not 
aware  of  the  fact  until  after  the  trial. 

Acquiescence  in  the  continuance  of  a  trial  after 
a  Juror  has.  In  response  to  questions,  proclaimed 
bis  part  in  a  former  trial  of  the  same  cause  pre- 
cludes objection  to  the  verdict  for  the  incompe- 
tency of  the  Juror.    Re  Liodsley,  46  N.  J.  Bq.  868. 

Facts  coming  to  the  knowledge  of  counsel  as  to 
Incompetency  of  a  Juror,  after  the  Jury  Is  sworn 
but  before  further  steps  are  taken,  should  be  then 
presented  and  not  withheld  until  after  conviction, 
and  then  used  as  a  sround  for  setting  the  verdict 
aside.  Lampkin  v.  State,  87  Ga.  516;  Keener  v. 
State.  18  Ga.  194,  68  Am.  Dec.  209. 

If  a  party  or  his  counsel  knows  of  an  objection 
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fourth  degree,  and  to  ibe  defendant  within  the 
fifth  degree,  according  to  the  rules  of  the  civil 
law. 

In  bis  classification  of  challenges  to  the  polls 
Lord  Coke  says  of  tbe  challenge  propter  ttf- 
feetum  that  tbe  right  exists,  "if  tbe  Juror  be  of 
blood  or  kindred  to  eitber  partie,  ammn- 
guineus,  which  is  compounded  ex  eon  and 
sanguijie,  qucut  eodem  sanguine  natus,  as  it 
were  issued  from  the  same  blood;  and  this  is  a 
principal  challenge,  for  that  1  be  law  presumetb 


!  that  one  kinsman  doth  favor  another  before  a 
stranger,  and  how  far  remote  soever  he  is  of 
kindred,  yet  tbe  challenge  is  fl;ood.  And  if  tbe 
plaintife  cballenge  a  juror  &T  kindred  to  (he 
defendant,  it  is  no  counter-plea  to  say  that  he 
is  of  kindred  also  to  the  plaintife,  tbough  he 
be  in  nearer  degree:  for  tbe  words  of  the  Wyii'r^ 
facias  foibiddeth  tbe  juror  to  be  of  kindred  to 
eitber  partie."    Co.  Litt.  167,  (a.) 

But  tbere  are  several  provisions  of  our  stat- 
ute touching  tbis  subject.     Rule  22,  g  6.  chap. 


l)efore  verdict  and  in  time  to  obtain  a  rehearing 
before  another  Jury  and  allows  the  opportunity  to 
pass  he  will  be  tieid  to  have  waived  objection. 
JState  V.  Tuller,  84  Conn.  286. 

Where  the  Intoxication  of  a  Juror,  which  a  party 
to  an  action  or  prosecution  avers  commenced  at 
the  beffioninfir  of  the  trial  and  continued  to  its 
-close,  was  patent  or  apparent  to  all  the  parties, 
«uch  party  cannot  keep  quiet  on  the  subject,  and, 
after  takinir  the  chances  of  a  favorable  verdict, 
avail  himself  of  it  for  the  first  time  after  defeat. 
Ipewitch  V.  Fernandez,  84  Cal.  689. 

In  State  v.  Coleman,  8  8.  C.  287,  it  was  not  known 
to  the  defendant  till  after  the  Jury  was  formed  that 
a  Juror  had  expressed  an  opinion .  The  defendant's 
counsel  then  refused  to  move  for  the  removal  of 
the  Juror,  but  moved  after  verdict  for  a  new  trial 
because  the  Judge  had  not  dismissed  the  Juror  of 
his  own  accord,  and  the  modon  was  denied. 

b.  Petitioner  mwrt  sfiow  ignorance  of  the  disquali- 

fication. 

Id  State  v.  Browne,  10  Iowa,  149,  it  was  held  that  it 
must  appear  that  the  defendant  had  knowledve  of 
the  disqualification  of  a  Juror  before  it  can  be  held 
that  he  waived  objection. 

In  other  cases  it  is  held'  that  the  petitioner  must 
show  that  he  was  i^rnorant  of  tbe  disqualification. 

In  Powell  v.  Haley,  28  Tex.  62,  one  of  the  Jurors 
was  not  sworn  but  a  new  trial  was  refused  because 
the  aflBdavit  did  not  show  that  tbe  petitioner's 
■counsel  was  ignorant  of  the  fact. 

In  Koeeborough  v.  State,  43  Tex.  670,  a  new  trial 
was  refused  b(K»u8e  it  was  not  shown  that  the  dis- 
qualification was  unknown  to  tbe  party  and  his 
<K>un8el.  See,  to  the  same  effect.  State  v.  TuUer,  84 
Conn.  280:  Morrison  v.  MoKinnon,  12  Fla.  662. 

A  Juror's  false  statement  that  he  bad  not  ser\'ed 
in  a  former  trial  is  not  cause  for  a  new  trial,  where 
the  defeated  party  did  not  object  to  him  before  the 
trial  and  it  is  not  shown  that  she  did  not  know  that 
he  served  at  the  former  trial.  Buck  v.  Hughes, 
127  Ind.  46. 

It  is  not  ground  for  a  new  trial  that  a  Juror  has 
served,  within  a  year,  in  the  same  court,  in  another 
case  where  the  objection  is  first  raised  after  ver- 
dict, and  it  is  not  shown  that  tbe  fact  was  unknown 
when  he  was  accepted,  or  that  prejudice  resulted 
from  his  retention.  State  v.  Ready,  44  Kan.  087; 
State  V.  Jackson.  27  Kan.  681. 

c.  Neglect  to  make  inquiries  defeats  the  party^s  light. 

Where  a  party  fails  to  make  inquiry  as  to  tbe 
competency  of  a  juror  he  waives  objection,  and 
cannot  after  conviction  have  a  new  trial  on  the 
ground  of  the  incompetency  of  the  Juror  and  his 
ignorance  thereof  at  time  of  trial .  George  v.  State, 
88  Miss.  670. 

A  defendant  cannot  avail  himself  of  tbe  partial- 
ity of  a  Juror  to  secure  a  new  trial  where  be  has 
fafled  before  trial  to  make  necessary  inquiries. 
Collier  v.  State,  20  Ark.  36:  State  v.  Funck.  17  Iowa, 
366. 

**A  party  against  whom  a  verdict  has  been  rcD- 
dered  who  has  not  seasonably  availed  himself  of 
the  means  of  inquiry  thus  afforded  him,  may  in- 

18  L.  R.  A, 


deed,  upon  proof  to  the  satisfaction  of  tbe  court 
that  a  Juror  did  not  stand  indifferent,  by  reason  of 
facts  unknown  to  tbe  party  until  after  the  verdict 
be  granted,  a  new  trial  on  review  at  tbe  discretion 
of  the  court;  but  he  is  not  entitled  to  it  as  matter 
of  law  and  has  no  right  of  exception  if  it  is  refused. 
Gray,  Ch,  J.,  in  Woodward  v.  Dean,  118  Mass.  ft7. 

Where  there  is  a  failure  to  interrogate  a  Juror  as 
to  whether  he  is  a  freeholder  objection  cannot  be 
made  after  verdict  because  he  is  not  a  freeholder. 
Croy  V.  State,  82  Ind.  884:   Kingen  v.  State,  46  Ind. 

Quinebaug  Bank  v.  Leavens,  20  Conn.  88, 60  Am. 
Dec.  272,  held  that  a  party  who  failed  to  inquire  as 
to  a  person's  interest  could  not  thereafter  object 
on  that  account. 

The  discovery  of  the  incompetency  of  a  Juror 
after  his  acceptance  and  swearing  is  not  ground  for 
a  new  trial  if  due  diligence  would  have  led  to  the 
discovery  in  time.  Burns  v.  State,  80  Ga.'.644.  In 
this  case  a  man  named  Charles  W.  Foster,  incom- 
petent as  a  Juror,  served  instead  of  Charles  Foster 
who  was  on  the  Jury  list  and  was  competent. 

Tbe  fact  that  the  foreman  of  the  Jury  was  uncle 
of  tbe  treasurer  of  the  defendant  corporation  who 
was  also  a  stockbolder  and  a  witness  on  tbe  trial,  Is 
not  sufficient  ground  for  setting  aside  the  verdict, 
when  diligence  has  not  been  used  to  ascertain  the 
Juror's  disqualification  and  objection  is'nct  made 
before  the  verdict.  Harrington  v.  Manchester  & 
L.  R.  Co.  68  N.  H.  77. 

In  Daniels  v.  Lowell,  189  Mass.  66,  an  action  for 
Injuries  resulting  from  a  defective  highway,  tbe 
plaintiff  moved  for  a  new  trial  on  tbe  ground  that 
a  Juror  was  a  taxpayer  in  tbe  city.  He  having 
neglected  to  make  proper  investigation  on  this 
point  the  motion  was  denied. 

A  party  may  or  may  not  use  his  right  of  peremp- 
tory challenge,  and  if  he  chooses  not  to  exercise 
the  right  and  an  Incompetent  Juror  under  an  erro- 
neous ruling  of  tbe  Judge  Is  actually  sworn,  and 
tries  the  case  the  verdict  will  be  set  aside.  Brown 
v.  State,  57  Miss.  484. 

In  State  v.Vogel,  22  Wis.  471,  the  question  was  one 
of  alienage.  It  was  said  that,  while  in  capital  cases 
the  prisoner  does  not  waive  anything,  in  other 
cases,  civil  or  criminal,  tbe  rule  is  otherwise:  and 
where  in  these  cases  the  defendant  faite  to  make 
inquiries  as  to  the  qualifications  of  a  Juror  he 
waives  objection. 

2.  Objections  on  the  ground  of  age  of  jurom. 

A  new  trial  will  not  be  granted  where  one  of  tbe 
Jurors  was  over  sixty  years  of  age  when  he  sat 
without  objection  from  eitber  party.  Williams  v. 
State,  87  Miss.  407:  State  v.  Fisher,  2  Nott  &  McC. 
281;  Seacord  v.  Burling,  1  How.  Pr.  176:  Davis  v. 
People.  19  III.  74. 

The  statute  exempting  persons  over  sixty-five 
years  of  age  fiom  sitting  on  juries  does  not  render 
such  persons  incompetent.  Mucroe  v.  Brigham, 
19  Pick.  868. 

To  the  same  effect,  see  Green  v.  State,  60  Mo.  123. 

In  Waasum  v.  Feeney,  121  Mass.  98,  28  Am.  Rep. 
258,  a  new  trial  was  refused  which  bad  been  moved 
for  on  the  ground  that  one  of  the  Jurors  was  au 
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1,  Rev.  Stat.,  provides  that,  ''when  a  persoD  is 
required  to  be  disinterested  or  indifferent  in  a 
nmtter  in  which  others  are  interested,  a  rela- 
tionship by  consanguinity  or  affinity  within  the 
sixth  degree  according  to  the  civil  law,  or 
within  the  decree  of  second  cousin  inclusive, 
except  by  written  consent  of  the  parties,  will 
disqualify." 

Section  80,  chap.  82,  Rev.  Stat,  declares  that 
"the  court,  on  motion  of  either  party  in  a  suit, 
may  examine,  on  oath,  any  person  called  as  a 


juror  therein,  whether  he  is  related  to  either 
party,  has  given  or  formed  an  opinion,  or  i». 
sensible  of  any  bias,  prejudice,  or  particular 
interest  in  the  cause;"  and  if  he  does  not  stand 
indifferent  he  may  be  set  aside.  And  section 
88  of  the  same  chapter  provides  that,  "if 
any  party  knows  *  any  objection  to  a  juror 
in  season  to  propose  it  before  trial,  and  omits- 
so  to  do,  he  shall  not  afterwards  make  it.  un- 
less by  leave  of  court  for  special  reasons." 
In  the  case  at  bar  the  court  informed  the 


infant.    And  see  Trueblood  v.  State,  1  Tex.  App. 

MJU* 
fmArm 

3.  AHencige. 

Tn  HoIUngBworth  v.  Duane,  4  U.  S.  4  Dall.  364, 1  L. 
ed.  864,  it  was  held  that  thouRh  the  alienage  of  a 
juror  might  be  a  cause  of  challenge.  It  was  not 
sufficient  ground  for  granting  a  new  trial. 

The  principle  of  Hollingsworth  v.  Duane,  8upra, 
was  maintained  in  McCorlEle  v.  Binns,  5  Blnn.  848, 6 
Am.  Dec.  420;  Presbury  v.  Com.  9  Dana,  206;  and  in 
a  (*ase  in  Illinois  where  the  fact  of  alienage  was 
unknown  to  the  parties  at  the  trial.  Chase  v.  Peo- 
ple. 40  111.  8SS,  approved  in  Davison  v.  People,  90 
111.  221.  See,  to  the  same  effect,  Kennedy  v.  Com. 
14  Bush.  840:  and  George  v.  State,  89  Miss.  570,  a 
capital  case:  Bennett  v.  Matthews,  40  How.  Pr.  428. 

Rut  in  Vermont  a  verdict  rendered  by  Jurors  one 
of  whom  is  an  alien  will  be  set  aside  If  the  disqual- 
ification is  unknown  by  the  defeated  party  and  his 
counsel.  Richards  v.  Moore,  80  Vt.  449;  Qulnn  v. 
Halbert,  52  Vt.  868. 

In  Hill  V.  People,  16  Mich.  861,  a  Juror  sat  who 
was  excluded  by  statute,  being  an  alien,  a  fact  un- 
known at  the  time  by  the  defendant,  and  a  new 
trial  was  granted. 

In  People  v.  Scott,  86  Mich.  164,  one  of  the  Jurors 
was  an  alien,  but  a  new  trial  was  refused  because 
that  fact  was  known  to  the  objecting  party  at  the 
time  of  the  trial. 

In  People  v.  Beeoe,  8  Utah,  72,  a  Juror  falsely 
swore  that  he  was  a  citizen  of  the  United  States. 
The  complaining  party  was  held  not  to  have  waived 
hlfi  right  to  a  Jury  of  twelve  qualified  men,  he  not 
having  shown  negligence,  and  a  new  trial  was 
granted. 

4.  Want  of  property  qualiftcations. 

In  Draper  v.  State,  4  Bazt.  253,  a  new  trial  was 
asked  for  because  a  Juror  was  neither  a  freeholder 
nor  a  householder,  facts  of  which  the  defendant 
was  ignorant  at  the  trial.    The  motion  was  denied. 

State  V.  Crawford,  8  N.  C.  298,  was  a  case  where  a 
Juror  was  not  a  freeholder,  which  was  not  known 
to  defendant  till  after  trial,  but  a  new  trial  was 
refused. 

In  Bdggs  Iv.  Georgia,  15  Vt.  61,  the  want  of  a 
freehold  qualification  was  held  sufficient  ground 
for  setting  a  verdict  aside.  But  in  Wassum  v. 
Feeney,  supra,  the  unsoundness  of  the  decision 
was  said  to  have  been  clearly  demonstrated  in  Af  r. 
Jwftice  Bennetts  dissenting  opinion. 

In  Calhoun  v.  State,  4  Humph.  477,  a  new  trial 
was  denied  in  a  capital  case  though  the  defendant 
did  not  know  till  after  verdict  that  one  of  the 
Jurors  was  not  a  freeholder. 

A  new  trial  must  be  granted  where  a  Juror  who 
was  incompetent  because  neither  a  freeholder  nor 
a  householder  was  permitted  to  sit,  on  his  mistaken 
tefitimony  that  he  was  a  freeholder  and  house- 
holder.   Read  v.  State  <Tex.  App.)  Oct  28, 1889. 

Where  a  Juror  qualified  himself  on  his  voir  dfre, 
answering  that  he  was  a  freeholder  in  the  state, 
when  in  fact  he  was  neither  a  freeholder  nor  a 
householder  in  the  county,  proof  that  appellant  and 
his  counsel  had  intimately  known  the  Juror  for 
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years  should  not  prevail  over  their  oaths  that  the 
disqualification  of  the  Juror  was  unknown  to  them 
before  the  trial;  and  a  new  trial  may  be  granted. 
Boren  v.  State,  28  Tex.  App.  28. 

b,  IrreiflilarUies  of  aeUctUm. 

It  was  held  in  State  v.  Breen,  60  Mo.  417,  that 
where  the  objection  to  the  Juror  goes  only  to  the 
formalities  by  which  he  was  selected,  and  no  injury 
has  resulted  to  the  defendant,  a  new  trial  will  not 
be  granted. 

By  the  Missouri  statute  rWag.  Stat.  707,  6  8),  it  i» 
provided  that  **  no  exception  to  a  Juror  on  account 
of  his  citizenship,  nonresidenoe.  state,  or  age,  or 
other  legal  disability,  shall  be  allowed  after  the 
Jury  is  sworn. 

After  plea  of  not  guilty  and  conviction,  defend- 
ant will  not  be  allowed  to  object  to  the  venire^  or 
the  Jurors  summoned  under  it.  State  v.  Cole,  ik 
Humph.  628. 

In  Page  v.  Danvers,  7  Met.  886,  it  was  sought  to 
set  aside  the  verdict  because  the  Jur}-  had  been 
irregularly  selected,  but  the  motion  was  denied. 

In  Russelv.  Ball,  Barnes  (8d  ed.),  466,  a  son  an- 
swered to  the  name  of  his  father,  and  for  this 
cause  the  verdict  was  set  aside.  But  this  case  waa 
overruled  in  Hill  v.  Yatee,  12  Bast,  280,  where  the 
facts  were  similar,  and  no  injustice  had  been  done. 

In  Dovey  v.  Hobeon,  6  Taunt.  400.  Hill  v.  Tates, 
supra,  was  expressly  affirmed,  buf  under  the  cir- 
cumstances of  the  case  a  new  trial  was  granted. 
One  who  occupied  the  house  formerly  occupied  by 
him  who  had  been  summoned  appeared  and  an- 
swered to  the  iatter^s  name.  The  fact  was  dis- 
covered after  the  case  had  been  gone  through 
with,  but  before  verdict. 

In  Hex  V.  Hunt,  4  Bam.  &  Aid.  480,  which  was  the 
case  of  an  information  for  libel,  where  two  special 
Jurymen  had  not  been  summoned  and  two  tales* 
men  were  sworn,  the  court  refused  to  set  aside  the 
verdict. 

The  objection  to  a  Juror  that  his  name  was  not  in 
the  box  or  in  the  list  came  too  late  after  verdict. 
Osgood  v.  State,  68  Ga.  791;  Edwards  v.  State,  58 
Gr.  428. 

The  absence  of  a  Juror's  name  from  the  books  of 
the  tax  receiver  is  not  ground  for  a  new  trial 
where  no  objection  is  made  until  after  verdict. 
Pool  v.  Callahan  (Ga.)  March  5.  1892;  Osgood  v. 
State,  supra. 

Where  a  name  on  the  petit  Jury  In  a  criminal 
case  was  answered  to  by  another  person,  who 
served  in  the  place  of  the  person  bearing  such 
name,  and  the  substitution  was  unknown  to  the 
defendant  and  his  counsel  until  after  the  trial,  it 
was  held  cause  for  a  new  trial.  Stripling  v.  State« 
77  Ga.  108. 

A  case  resembling  this  was  Anderson  v.  Green, 
46  Ga.  861,  where  a  new  trial  was  refused.  But  in 
that  case  it  did  not  appear  that  both  substitute  and 
principal  were  unknown  to  the  defendant. 

6.  Bias  of  jurors. 

The  want  of  purely  statutory  qualifications,  such 
as  oitlxenship.  age,  property,  etc.,  which  do  not  go 
to  make  up  the  necessary  qualities  to  enable  a 
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juryf  before  tbe  commeDcement  of  the  trial 
who  the  parties  to  the  suit  were,  and  explained 
that,  if  any  member  of  tbe  panel  was  related 
to  tbe  parties  within  the  deeree  of  second 
cousin,  he  would  be  disqualified  to  sit,  and 
must  step  aside.  But  it  appears  from  the  ad- 
missions in  tbe  report  that  neither  the  plaintiff 
nor  the  defendant  bad  any  knowledge  that  this 
kinsman  was  a  member  of  the  panel  until  after 
the  verdict;  and  tbe  juror  testified  that  he  had 
not  seen  the  Jewells  since  bis  childhood,  and 


did  not  recognize  the  parties  in  tbe  court-room, 
and  hence  was  not  made  aware  of  bis  relation- 
ship until  after  tbe  trial  bad  concluded. 

In  Woodward  v.  Dean,  118  Mass.  297,  it  ap- 
peared that  Henry  Macomber,  one  of  tbe  jurors, 
was  the  husband  of  the  plaintiff's  niece,  but 
that  the  defendant  was  personally  unacquaint- 
ed with  Macomber,  and  did  not  know  that  be 
was  on  the  panel  until  aft^  tbe  trial.  It  fur- 
ther appeared  that  tbe  defendant  had  not 
availed  himself  of  tbe  opportunity  offered  by 


Juror  to  perform  bis  doty  with  Intelligenoe  and 
impartiality,  have  never  been  treated  with  the 
same  strictness  as  obJectioDS  for  bias,  crimhiality, 
and  like  causes.  Brewer  v.  Jacobs,  22  Fed.  Rep. 
284. 

In  this  case  a  new  tria]  was  refused  thouirh  one 
of  the  Jurors  was  an  infant  and  had  not  the  neces- 
sary property  quallfloations. 

In  UolUns  v.  Ames,  2  N.  H.  840,  9  Am.  Dec.  70,  it 
was  said  that  the  better  opinion  was  that  a  cause 
of  ohalleoge  groinflr  to  the  partiality  of  a  juror 
miirht  be  taken  advantage  of  after  verdict.  See, 
to  the  same  effect,  Herbert  v.  Shaw,  11  Mod.  Ill; 
Dent  V.  Hertford,  2  Salk.  645;  Wynn  v.  Bangor,  2 
Com.  Ids.  Rep.  001;  Eggleston  v.  Smiley,  17  Johns. 
188. 

In  each  of  tbe  cases  of  Howerton  v.  State,  Meigs, 
262;  Troxdalc  v.  State,  0  Humph.  411,  aud  Brake- 
fleld  V.  State,  1  Sneed,  215,— a  new  trial  was  granted 
because  of  bias,  or  partiality,  or  prejudice,  evi- 
denced by  the  expressed  opinion  of  the  juror. 

In  Bronson  v.  People,  82  Mich.  84,  a  reversal  of 
eon  miction  was  asked  on  the  ground  that  two 
Jarors  were  disqualified  by  reason  of  a  previously 
formed  opinion;  but  the  conviction  was  alSrmed. 
Cooiey,  J.,  delivering  the  opinion,  distinguished 
this  case  from  Hill  v.  People,  WLprcL,  saying;  "  The 
<case  is  not  parallel  to  this.  Here  tbe  facts  were  all 
known  to  tbe  party  and  he  made  no  seasonable 
objection.  .  .  .  Moreover,  tbe  objections  in  their 
nature  are  different.  In  Hill  v.  People  a  person 
eat  as  a  juror  who  was  excluded  by  statute.  There 
is  no  complaint  that  the  two  juron  who  were 
accepted  in  this  case  were  thus  disqualified;  the 
complaint  is  that  the  court  erred  in  holding  that 
their  examination  disclosed  no  definite  opinion  in 
their  minds  on  the  facts.  Tbe  disqualifloation  was 
absolute  in  the  one  case;  in  the  other  it  depended 
on  a  tact  which  is  not  found,  and  which  we  are 
asked  to  find  in  a  review  of  the  evidence.  So  far 
as  concerns  this  question,  there  can  be  no  claim 
that  the  jury  was  not  a  lawful  one  on  the  judge's 
ruling  on  the  facts.  It  is  not  therefore  a  mistrial, 
and  if  the  judge  erred,  his  attention  should  have 
been  particularly  called  to  the  error  by  requesting 
him  to  note  an  exception." 

In  Nomaque  v.  People,  I  III.  109,  a  capital  case,  a 
new  trial  was  granted  on  the  ground  of  bias  of  a 
juror. 

A  new  trial  was  awarded  on  tbe  ground  of  bias, 
in  United  States  v.  Fries,  3  U.  S.  8  DalL  515, 1  L.  ed. 
701,  which  was  an  indictment  for  treason. 

In  Block  V.  State.  100  Ind.  367,  a  criminal  ^se,  a 
new  trial  was  granted  because  one  of  the  jurors 
was  a  deputy  prosecuting  attorney. 

In  Kennedy  v.  Com.,  14  Bush,  840,  a  new  trial  was 
refused  on  the  ground  that  a  juror  had  formed  an 
opinion  t)efore  being  accepted  and  the  decision  of 
the  court  not  being  subject  to  exception  on  a 
motion  for  a  new  trial,  its  ruling  was  not  reviewed. 

a.  RelcAUmtiMp. 

By  N.  Y.  Code  Civ.  Proc,  §  1186,  a  person  is  dis- 
<)ualified  to  sit  as  a  juror  if  related  by  consanguini- 
ty or  affinity  within  the  sixth  degree  to  a  party. 
Tbe  party  to  whom  he  is  related  must  raise  the  ob- 
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jection  before  the  case  is  opened,  but  another  party 
may  object  within  six  months  after  verdict,  by  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial. 
Baylies,  New  Trials,  p.  181. 

Where  by  mistake  a  juror  has  answnred  errone- 
ously that  he  is  not  related  to  the  person  injured  by 
the  offense  charged,  and  the  fact  of  bis  relationship 
is  not  discovered  until  after  conviction,  it  is  ground 
for  a  new  trial.  Powers  v.  State,  27  Tex.  App.  700: 
Page  V.  State,  22  Tex.  App.  551. 

A  party  moving  for  a  new  trial  on  the  ground  of 
a  juror^s  relationship  to  a  party  in  the  cuse  must 
negative  any  knowledge  of  such  relationship,  on 
the  part  of  himself  and  counsel.  Til  ton  v.  Kimball, 
62  Me.  500;  Goodman  v.  Cloudman,  48  Me.  577. 

As  maintaining  the  same  principle,  see  State  v. 
Bowden,  71  Me.  89. 

In  Lane  v.  Goodwin,  47  Me.  503,  a  juror  was  relat- 
ed to  one  of  the  parties  and  this  fact  was  clearly 
shown,  as  was  also  the  fact  that  both  the  objecting 
party  and  his  counsel  were  ignorant  thereof  and  a 
new  trial  was  granted.  To  the  same  elfect,  see 
Chase  v.  Jennings,  38  Me.  44;  Hardy  v.  Sprowle,  32 
Me.  310. 

In  Hudspeth  v.  Herston,  64  Ind.  188,  neither  the 
juror  nor  the  party  knew  of  the  relationship  of 
the  juror  to  tbe  successful  party  till  af  tei:  the  ver- 
dict.   A  new  trial  was  granted. 

In  Brown  v.  State,  28  Ga.  480,  a  new  trial  vi-as 
granted  because  a  juror  was  cousin  to  the  prose- 
cutor, which  fact  was  unknown  to  the  defendant. 

Where  an  attorney  after  the  case  was  closed  and 
all  the  evidence  submitted  to  the  jury,  was  told  by 
another  that  he  thought  there  must  be  some  rela- 
tionship between  tbe  foreman  of  the  jury  and  the 
adverse  party,  though  he  did  not  know;  and  the 
attorney  sent  him  home  to  find  out,  but  failed  to 
disclose  the  matter  to  the  other  side,  or  to  make 
any  other  effort  himself  to  And  out  the  facts  until 
after  the  verdict,  t)ecause  he  did  not  put  any  con- 
fidence in  what  was  told  him,— a  motion  to  set  aside 
the  verdict  will  be  denied.  Brown  v.  Reed,  81  Me. 
158. 

In  Wright  V.  State.  12  Tex.  App.  168,  a  new  trial 
was  granted  because  there  had  been  forced  on  the 
defendant  one  juror  who  could  not  read  or  writo 
the  English  language,  and  another  who  wasr<>Iated 
to  one  of  the  parties. 

In  Woodward  v.  Dean.  118  Mass.  297,  it  was  sought 
to  have  a  verdict  set  aside  because  one  of  the  jurors 
was  disqualified  by  relationship  to  the  plaintiff. 
Tbe  court  refused  to  irrant  the  motion,  although 
the  party  was  ignorant  of  the  fact  before  the  trial, 
where  he  had  not  claimed  his  right  under  the  stat- 
ute to  have  the  juror  examined  under  oath. 

To  the  same  effect,  see  Smith  v.  Earle,  118  Mass. 
581. 

A  new  trial  was  refused  where  the  counsel  of  the 
defeated  party  knew  before  the  trial  that  the  juror 
of  whom  he  complained  was  related  to  the  other 
party  in  the  case,  but  had  forgotten  it.  Cannon  v. 
Bullock,  26  Ga.  481. 

In  Wentworth  v.  Sanford  Mfg.  Co.,  88  Me.  647, 
verdict  was  rendered  for  tbe  defendant,  and  the 
plaintiff  moved  to  set  it  aside  because  a  nephew  of 
the  plftintilT  served  on  .the  jury.     The  objecting 
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tbe   Massachusetts  statute  (in  substance  tbelthe  parties,  and  the  court  said;    "A  party- 
same  as  section  80,  cbap.  82,  Rev.  Stat,  mpra)  against  whom  a  Terdict  has  been  rendered. 


to  have  the  members  of  the  panel  examined  be- 
fore the  trial  respecting  their  relationship  to 


who  has  not  seasonably  availed  himself  of  tbe 
means  of  inquiry  thus  afforded  him,  may  in- 


party  knew  the  fact  but  did  not  know  that  rela- 
tionship was  a  disqualltloation.  The  motion  was 
denied. 

h.  Lanouage  evidencing  a  preconceived  opinion. 

Evidence  that  a  Juror  on  a  trial  for  murder,  who 
on  his  voir  dire  declared  that  he  had  neither  formed 
nor  expressed  an  opinion,  and  who  was  accepted 
and  served  on  tbe  trial,  had  in  fact,  on  the  morn- 
inir  after  tbe  kiliinir,  said,  in  speaking  of  the  de- 
fendant: *^He  has  killed  bis  man  at  last,  has  he? 
Tbl<)  is  not  tbe  first  crime  of  that  kind  that  be  has 
been  irnilty  of.  He  is  a  bad  man,  a  desperate  man, 
and  they  ought  to  bang  him  or  do  something  with 
him  not  to  put  tbe  county  at  any  expense,"— is  suf- 
ficient to  warrant  a  new  trial,  where  the  question 
mvolved  was  one  of  fact  entirely  and  a  grave 
dout>t  miKht  have  been  entertained.  State  v. 
Cieary,  40  Kan.  887. 

A  new  trial  was  granted  in  the  following  cases,  in 
each  of  which  similar  declarations  had  been  made 
by  a  juror:  Sam  v.  State,  81  Miss.  480;  People  v. 
Plumer,  0  Oal.  206:  Busiok  v.  State,  19  Ohio,  196; 
Bishop  V.  State,  9  Ga.  121;  Achey  v.  State,  64  Ind. 
66:  Sewell  v.  State,  15  Tex.  App.  56:  Norfleet  v. 
State,  4  Sneed,  340. 

A  new  trial  will  be  granted  where  a  juror  during 
an  adjournment  of  the  court  immediately  after 
tbe  swearing  in  of  the  jury  used  brutal  language 
regarding  the  defendant  in  a  criminal  case,  when 
the  matter  is  at  once  brought  to  the  attention  of 
tbe  court.    State  v.  Wheeler  (Ho.)  March  2, 1892. 

In  State  v.  Strauder,  11  W.  Va.  746,  during  tbe 
course  of  the  trial  tbe  counsel  for  the  prisoner 
handed  to  the  judge  an  affidavit  of  a  juror  who 
said  before  trial  he  had  heard  a  juror  say  that  the 
prisoner  ought  to  be  hung.  But  no  motion  was 
made  and  no  action  was  taken  by  the  court.  It  not 
appearing  that  prejudice  resulted  to  the  prisoner  a 
new  trial  was  refused. 

c.  The  objection  that  a  trial  furor  was  a  member  of 

the  orand  jury. 

That  one  of  the  jury  which  convicted  the  defend- 
ant in  a  criminal  prosecution  was  in  tbe  grand  jur>' 
whiob  found  the  indictment,  which  fact  was  un- 
known to  the  defendant  till  after  the  verdict,  is  a 
proper  ground  for  granting  a  new  trial.  United 
States  V.  Christiansen  (Utah)  July  12, 1800;  Com.  v. 
Hussey,  18  Mass.  2S1. 

To  the  same  effect,  see  Rice  v.  State,  16  Ind.  206, 
where  the  defendant  was  guilty  of  no  negligence 
in  not  sooner  discovering  tbe  incompetency  of  tbe 
juror. 

An  objection  that  a  juror  was  a  member  of  the 
grand  jury  by  whom  the  indictment  was  presented 
is  too  late  where  raised  for  the  first  time  on  motion 
for  a  new  trial.  State  v.  McCarthy,  44  La.  Ann. — ; 
State  V.  Thomas.  85  La.  Ann.  24;  State  v.  Smith,  41 
La.  Ann.  688;  State  v.  Turner,  6  I^.  Ann.  900. 

In  People  v.  Lewis,  4  Utah,  42.  where  a  member 
of  the  grand  jury  which  found  the  indictment  sat 
on  the  trial  jury  which  convicted  the  defendant, 
tbe  motion  for  a  new  trial  was  overruled  on  the 
ground  of  defendant's  negligence  in  failing  to  suf- 
ficiently inquire  a^  to  the  qualifications  of  the  jury. 

Id  OiUespie  v.  State,  8  Yerg.  507,  the  motion  for 
a  new  trial  was  made  on  the  ground  that  two  of 
the  Jurors  had  been  members  of  the  grand  jury 
whi<;h  found  the  indictment,  and  was  supported  by 
aflfidavits  that  the  defendant  did  not  know  this  fact 
till  after  the  judge's  charge,  and  the  motion  was 
denied. 
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d.  Concealment  of  intercut  by  juror. 

In  Lampbier  v.  State,  70  Ind.  822,  a  juror  by  bia 
answers  had  deceived  the  court  as  to  bis  qualifica- 
tions. There  being  no  negligence  on  the  part  of 
the  appellant  a  new  trial  was  ordered. 

Where  a  juror,  on  being  examined  as  to  qualifi- 
cation, falsely  answered  that  he  held  no  policy  In 
the  defendant  company,  and  tbe  truth  was  un- 
known at  the  time  to  the  plaintiff,  a  new  trial  was 
granted.  Pearoy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill 
Ind.  60. 

Concealment  by  a  juror  of  the  fact  that  he  sat 
upon  a  former  trial  of  the  same  case,  with  state* 
ments  on  his  voir  dire  that  he  had  not  formed  any 
opinion  in  the  case.  Is  ground  for  a  new  trial  where 
tbe  tact  of  his  former  service  was  not  learned  by 
tbe  unsuccessful  party  until  after  verdict.  John- 
son V.  Tyler,  1  Ind.  App.  887. 

e.  Petitioner  must  negative  knowledge  of  Max. 

A  party  moving  for  a  new  trial  alleging  as  cause 
bias  or  partiality  of  a  juror  must  'negative  his 
knowledge  of  the  juror^s  interest.  Jameson  v.  An- 
droscoggin R.  Co.  62  Me.  412. 

To  entitle  tbe  defendant  to  a  new  trial  on  ac- 
count of  a  previously  expressed  opmion  of  a  juror* 
be  must  show  affirmatively  that  he  was  ignorant 
of  the  expression  of  such  Juror  at  the  time  of  ac- 
cepting bim.  Kennegar  v.  State,  120  Ind.  176;  Achey 
V.  State,  64  Ind.  66. 

In  State  v.  Ro6S,  29  Mo.  82,  a  new  trial  was  grant- 
ed on  account  of  partiality  and  prejudice  of  a  juror 
unknown  to  the  defendant  till  after  verdict. 

In  Bronson  v.  People,  82  Mich.  84,  two  jurors  bad 
previously  expressed  opinions  on  tbe  case,  a  fact 
which  was  known  to  tbe  defendant.  A  new  trial 
was  refused. 

A  new  trial  should  be  granted  in  a  criminal  case 
where  a  juror  has  already  formed  and  expressed 
an  opinion,  which  fact  was  unknown  to  the  de- 
fendant before  trial.  Wade  V.  State,  112  Ga.  26;  Ray 
V.  State,  16  Ga.  238. 

But  this  is  open  to  explanation  by  the  juror  to 
tbe  effect  that  his  opinion  did  not  actually  influ- 
ence the  verdict.    Ray  v.  State,  supra. 

f .  Preponderance  of  evidence  neceemry  to  Outw  Moa, 
A  verdict  will  not  be  set  aside  because  of  the  dis» 
qualification  of  a  juror  who  tried  the  case,  who 
swears  that  he  had  no  bias  or  prejudice  and  waa 
perfectly  impartial,  unless  there  are  affidavits  of  at 
least'two  witnesses,  or  what  is  equivalent  thereto, 
to  show  bis  disqualification.  Fogarty  v.  State,  80 
Ga.  450;  Hudgins  v.  State,  61  Ga.  182;  Turner  v. 
State,  70  Ga.  765. 

A  new  trial  will  not  be  granted  on  the  rround 
that  a  juror  was  intoxicated  during  the  trial,where 
the  allegation  of  such  intoxication  is  supported 
only  by  the  affidavit  of  the  defendant,  and  is  con- 
tradicted by  tbe  affidavit  of  the  juror.  State  v. 
Lee.  80  Iowa,  75, 20  Am.  St.  Rep.  401;  State  v.  K«^. 
nedy,  77  Iowa,  208;  State  v.  Livingston,  64  Iowa,  560. 

7.  Criminality  of  juror. 

In  State  v.  Powers,  10  Or.  146,  a  capital  case,  it 

was  discovered  after  verdict  that  one  of  the  jurors 

had  l)een  convicted  of  a  crime  involving  moral 

I  turpitude  and  was  therefore  unqualified  to  sit. 

The  motion  for  a  new  trial  was  overruled. 

A  new  trial  will  not  be  granted  because  during 
the  trial  a  juror  was  accused  of  grave  crime,  and 
employed  one  of  the  counsel  engaged  in  the  trial 
to  defend  him  against  the  charge  when  the  juror 
was  not  rendered  incompetent.  Hill  v.  Corcoran* 
16  Colo.  270.  A.  P.  W, 
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deed,  upon  proof  to  the  satitf action  of  the  court 
that  the  juror  did  not  stand  indifferent,  bv 
reason  of  facts  unknown  to  the  party  until 
after  the  verdict,  be  granted  a  new  trial  or  re- 
view at  the  discretion  of  the  court;  but  he  is 
not  entitled  to  it  as  a  matter  of  law.  and  has 
no  right  of  exception  if  it  is  refused."  But 
there  appears  to  be  no  statute  in  Massachusetts 
which,  like  ours,  rigidly  prescribes  one  of  the 
limits  of  disqualification.  In  the  absence  of 
such  a  statute,  the  prevailing  rule  of  the  com- 
mon law  undoubtedly  is  that  a  new  trial  will 
be  granted  only  when'tbe  court,  in  the  exercise 
of  a  sound  discretion,  deems  it  reasonable  and 
proper  in  the  furtherance  of  justice. 

In  such  case,  one  .of  the  principal  inquiries 
would  obviouslv  be  whether  the  aggrieved  par- 
ty has  exercised  reasonable  diligence  to  ascer- 
tain the  qualifications  of  the  jurors;  for  the 
rule  is  definitely  settled  that  a  party  who  is 
aware  of  any  circumstance  affeciiug  the  com- 
petency of  a  juror  is  bound  to  make  his  objec- 
tion by  way  of  challenge  before  that  juror  is 
sworn;  otherwise  he  will  be  deemed  to  have 
waived  it.  Wasaum  v.  Feeney,  121  Mass.  98, 
28  Am.  Rep.  258;  Jeffriei  v.  Randall,  14  Mass. 
206;  Thompson  &  M.'  Juries.  §  802,  and  au- 
thority cited. 

A  waiver  involves  the  idea  of  assent,  and  as- 
sent is  primarily  an  act  of  the  understanding. 
We  cannot  assent  to  a  proposition  without 
some  intelligent  apprehension  of  it.  It  pre- 
supposes that  the  person  to  be  affected  has 
knowledge  of  his  rights,  but  does  not  wish  to 
enforce  them.  He  cannot  properly  be  said  to 
waive  that  of  which  he  has  no  knowledge. 

In  the  case  at  bar  the  juror  in  question  was 
undoubtedly    disqualified,  and    would    have 


been  excused  if  the  relationship  had  been  dis- 
closed at  the  trial,  and  the  objection  been  sea- 
sonably made.  But  the  plaintiff  was  not  ap- 
prised of  the  relationship  untO  after  the  verdict; 
she  could  not  make  the  objection  until  she  had 
knowledge  of  the  fact.  The  statute  explicitly 
and  absolutely  declares  that  relationship  with- 
in the  sixth  degree  "will  discjualify."  Under 
that  statute  William  Ballentine  was  not  "dis- 
interested," and  was  not  a  legal  juror.  The 
plaintiff  had  a  constitutional  ri^ht  to  a  trial  by 
a  legal  jury.  She  has  not  willingly  submitted 
to  a  trial  by  any  other  than  legal  jurors,  and 
she  is  now  entitled  to  a  new  trial  as  a  matter 
of  law.  Hardy  y.  Sprowle,  32  Me.  811;  (>uinn 
V.  Halbert,  62  Vt.  868. 

If  the  institution  of  trial  by  jury  is  to  retain 
the  confidence  of  the  court  and  respect  of  the 
people,  as  a  reliable  and  eflScient  agency  for 
the  investigation  of  facts  and  discovery  of 
truth,  not  only  must  the  municipal  authorities 
charged  with  the  duty  of  revising  the  list  of 
jurors  carefully  heed  the  requirement  of  the 
statute  to  '*take  the  names  of  such  persona 
only  as  are  of  good  moral  character,  of  ap- 
proved integritv,  of  sound  judgment,  and  well 
mf or med,"  and  otherwise  qualified  under  the 
Constitution  and  the  laws,  but  the  courts  must 
continue  to  exercise  no  less  care  to  preserve  all 
the  safeguards  which  the  law  has  placed  around 
it.  "All  questions  touching  the  formation  of 
juries."  said  Coleridge,  /.,  in  O^ConneU  v. 
Jieg.,  11  Clark  &  F.  858,  "must  be  examined 
by  the  judges  with  verv  critical  eyes." 

Verdict  net  and^,    ifew  trial  granted. 

Peters,  Ch.  «/.,  and  Walton,  LIbbey, 
Emery  and  Haskell,  JJ.,  concurred. 


WISCONSIN  SUPREME  COURT. 


John  E.  BURT,  Rupt, 

V. 
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1.  An  electee  street  railway  oompany 
is  UaMe  fbr  injuries  to  a  passenger 
firom  an  electrle  shook  received  while  pass- 
ing from  one  oar  to  another  by  graspinfr  a  hand- 
rail charged  with  electricity  t>ecau8e  of  imper- 
fect insulation  whel^  it  has  ready  means  of 
ascertalninK  the  escape  of  electricity  from  the 
works  of  the  car.  and  the  passenger  is  free  from 
contributory  negligence. 

8.  It  is  not  as  matter  of  law  neg^llcrence 
contributing  to  i^Jnry  firom  an  electric 
sliock  caused  by  imperfect  insulation  for  a 
passenger  to  swing  around  from  the  step  of  an 
electric  street-car  to  that  of  the  trailer  when  the 
railway  company  has!  no  rule  prohibitiag  and  al- 
lows it  without  objection. 

(October  26.  ISttS.) 


NoTS.— In  the  amazing  development  of  electric- 
al uses  every  legal  decision  as  to  the  rights  and  lia- 
bilities of  the  users^  of  interest  and  importance. 
This  is.  we  think,  a  pioneer  case  as  to  the  liability 
of  an  electric  railway  for.injury  to  a  passenger  by 
an  electric  shock. 

Id  L.  R.  A. 


APPEAL  by  defendant  from  a  judf^ment  of 
the  Circuit  Court  for  Doujiflas  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
bave  resulted  from  defendant's  negligence. 
AJfirmed. 

Statement  by  Lyon,  Gh.  J.: 

The  action  is  to  recover  damages  for  personal 
inluries  to  plaintiff,  alleged  to  bave  been 
caused  by  the  negligence  of  the  defendant 
company.  The  company  owns  and  operates  a 
street  railway  in  Superior  City.  The  cars  used 
thereon  are  propelled  by  electric  power.  On 
the  evening  of  December  23,  1890,  two  cars,  at- 
tached together  bva  drawbar,  were  being  run  by 
the  company  on  its  railway,  for  the  transporta- 
tion of  passengers.  Each  car  was  constructed  in 
the  usual  way,  with  a  platform  on  either  end 
outside  the  car,  guarded  by  a  dashboard  with 
an  iron  handle  or  guard  attached  thereto.  The 
plaintiff  took  passage  on  the  first  car,  called  a 
"motor  car;"  but  because  there  was  no  fire 


As  to  the  liability  for  shock  from  wires  in  various 
cases,  see  Clements  v.  Louisiana  Electric-Iiight  Co. 
16  L.  R.  A.  48, 44  La.  Ann.  — ;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Robinson,  16  L.  R.  A.  546,  60  Fed 
Rep.  810;  Bourvet  v.  Cambridgre  (Mass.)  16  L.  R.  A.* 
1606. 
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It  is  only  the  "owner"  of  the  aecurity  that 
is  permitted  to  pay  the  tax  levied  upon  the 
property,  and  have  the  amount  so  paid  be- 
come a  part  of  the  debt  secured,  but,  if  the 
original  mortgagee  to  whom  the  mortgage 
has  been  assessed  has  assigned  the  mortgage, 
he  is  not  the  **  owner"  of  the  security,  or  oif 
any  debt  to  be  increased  by  the  payment 
of  such  tax,  and  consequently  is  not  the 
**  party"  to  the  security  referred  to  in  the 
above  provision  of  the  Constitution.  For 
the  same  reasons  the  provision  in  the  Con- 
stitution that  a  payment  bv  the  owner  of  the 
property  of  the  tax  levied  on  the  security 
sliall  constitute  a  payment  thereon,  and  to 
the  extent  of  such  payment  a  full  discharge 
thereof,  is  applicable  only  to  the  holder  of 
the  mortgage  in  case  of  an  assignment,  and 
not  to  the  original  mortgagee.  Conse- 
quently, if  such  payment  be  made  by  the 
owner  of  the  property  after  assessment  and 
before  the  tax  levy,  bis  right  to  reimburse- 
ment can  l)e  enforced  only  against  the  holder 
of  the  mortgage,  and  not  against  the  original 
mortgagee,  and  only  in  the  mode  pointed 
out  in  the  (^on.stitutiou. 

8.  If  it  can  Ik3  maintained  that,  by  virtue 
of  his  relations  to  the  land,  there  was  an 
implied  obligation  upon  the  mortgagee  to 
discharge  the  line  thereon  created  by  the  tax 
upon  his  security,  that  obligation  by  the 
transfer  of  the  security  became  only  a  second- 
ary obligation  upon  him.  The  primary  obli- 
gation for  the  tax  is  upon  the  security  itself, 
and  the  owner  of  that  security  is  the  indi- 
vidual to  whom  the  owner  of  the  land  must 
look  primarily  for  the  discharge  of  the  lien. 
The  Constitution  refers  to  him  alone,  and 
the  provision  that,  if  the  debtor  pays  the  in- 
debtedness "after  assessment  and  before  the 
tax  levy,"  the  amount  of  the  tax  may  be 
"retained"  by  him,  implies  that  he  must 
"retain"  it  from  the  holder  of  the  security, 
or  lose  the  right  to  proceed  against  any  other 
person  for  reimbursc^ment.  The  owner  of  the 
land,  having  in  his  custodv  this  fund — the 
mortgage  debt— out  of  which  to  discharge 
the  hen  of  the  tax,  must,  in  equity,  apply 
it  to  that  purpose,  or  lose  any  right  he  may 
have  to  resort  to  other  securities.  The  most 
favorable  position  w^hich  the  owner  can  claim 
that  the  original  mortgagee  holds  towards 
him  in  reference  to  this  mortc^age  tax  is  that 
he  is  under  some  obligation  to  ultimately 
discrharge  this  lien,  but  this  is  only  the  posi- 
tion of  a  surety,  and  as  a  surety  he  is  entitled 
to  have  this  fund  applied  to  the  payment  of 
the  tax,  or  be  (ilscharged  therefrom.  Civ. 
Code,  ^S  2840.  2849.  The  payment  by  the 
plaintiff  of  the  mortura^e  debt,  without  mak- 
ing any  deduction  for  the  mortgage  tax,  was 
a  voluntary  surrender  by  him  of  a  security 
which  he  held  for  the  purposes  of  protecting 
himself  and  his  property  against  the  burden 
of  the  tax,  and  such  payment  must  be  re- 
ganled  as  a  releiise  by  him  of  any  liability 
which  he  would  claim  asrainst  the  defendant. 
In  Blyihe  v.  Luning,  7^Sawy.  506,  14  Fed. 
Hep.  281,  the  mortgagor  sought  to  avail  him- 
self of  the  very  remedy  pointed  out  by  the 
Constitution,  by  deducting  the  estimated 
amount  of  the  mortgage  tax.  but  the  mort- 
gagee refu8e(i  to  cancel  the  mortgage,  except 

18  L.  R.  A. 


upon  payment  of  the  full  amount  of  the  mort- 
gage debt.  In  that  case  the  mortgagor  and 
mortgagee  were  the  respective  owners  of  the 
land  and  of  the  security  at  the  time  of  the 
assessment,  as  well  as  at  the  time  of  the  pay- 
ment, and  there  was  no  question  presented 
involving  the  right  or  liability  of  any  other 
person  than  the  mortgagor  and  mortgagee, 
and  the  court  held  that  the  payment  of  the 
tax  by  the  mortgagor,  under  the  circum- 
stances of  that  case,  was  made  under  duress, 
and  could  be  recovered  in  an  action  therefor. 
In  my  opinion,  the  judgment  and  order 
should  be  reversed. 

Paterson^  J.  : 

I  concur  in  the  views  expressed  by  EUtrri- 


There  having  been  a  rehearing,  on  Decem- 
ber 2,  1892,  the  following  opinions  were 
handed  down : 

Per  Curiam: 

After  further  consideration,  we  adhen-  to 
the  opinion  heretofore  prepared  by  Commift- 
nioner  Vanclief,  and  adopted  by  the  court  at 
the  former  hearing,  (29  Pac.  Rep.  500,)  and 
for  the  reasons  stated  in  that  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.: 

I  dissent  upon  the  retisons  stated  by  mv  at 
the  former  decision  of  the  case. 

Beatty,  Ch.  J.: 

I  dissent.  The  case  turns  altogether  upon 
the  meaning  of  section  4,  art.  IB,  of  the  Con- 
stitution, which  reads  as  follows :  "Sec.  4. 
A  mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  is  secured,  shall, 
for  the  purposes  of  assessment  and  taxation, 
be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby .  £ xcept  as  to  ni  i  1  - 
road  and  other  quasi  corporations,  in  case  of 
debts  so  secured,  the  value  of  the  property 
affected  by  such  mortgage,  deed  of  trust,  con- 
tract, or  obligation,  less  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the 
owner  of  the  property,  and  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the 
owner  thereof,  in  the  county,  city,  or  district 
in  which  the  property  affected  Is  situated. 
The  taxes  so  levied  shall  be  a  lien  upon  tlie 
property  and  security,  and  may  be  paid  by 
either  partv  to  such  security.  If  paid  by  the 
owner  of  tlie  security,  the  tax  so  levied  ujion 
the  property  affected  thereby  shall  become  a 
part  of  the* debt  so  secured  ;  if  the  owner  «»f 
the  property  shall  pay  the  tax  ho  levied  on 
such  se<*urity,  it  shall  constitute  a  payment 
thereon,  and,  to  the  extent  of  such  payment, 
a  full  discharge  thereof :  provided,  that,  if 
any  such  security  or  indebtedness  shall  be 
paid  by  any  such  debtor  or  debtors,  after  as- 
sessment and  before  the  tax  levy,  the  amount 
of  such  levy  may  likewise  be  retained  by 
such  debtor  or  debtors,  and  shall  be  comput(>^ 
according  to  the  tax  levy  for  the  preceding 
year."  This  section  <if  the  Constitution  not 
only  defines  the  reciprocal  rights  and  obliga- 
tions of  mortgagor  and  mortgagee  with  re- 
spect to  the  payment  of  the  taxes  assessed  or 
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Assessable  against  their  respsctive  interests  in 
the  mortgaged  premises,  but  was  evidently 
intended  to  provide  a  simple  and  effective 
remedy  for  their  enforcement.  As  security 
for  the  collection  of  the  whole  tax  on  both  in- 
terests, the  state  reserves  to  itself  a  first  lien 
upon  the  land,  —a  lien  superior  to  the  mort- 
gage lien.  To  secure  the  mortgagee  for  taxes 
paid  on  the  mortgagor's  interest,  the  effect 
of  these  provisions  is  a  virtual  transfer  to 
him  of  the  claim  and  lien  of  the  state  by 
tacking  it  to  the  mortgage.  But,  the  whole 
section  being  intended  mainly  for  the  benefit 
of  the  mortgagor,  we  find,  as  we  should  nat- 
urally expect  to  find,  that  especial  pains  have 
been  taken  to  secure  the  enforcement  of  his 
right.  His  land  being  subjected  to  a  lien  in 
favor  of  the  state,  not  only  for  the  tax  which 
it  is  his  duty  to  pay,  but  also  for  the  tax 
which  it  is  the  duty  of  the  mortgagee  to  pay, 
he  must,  for  his  own  protection,  see  that  both 
are  discharged.  It  is  therefore  provided  that 
he  may  pay  the  tax  on  the  mortgagee's  in- 
erest,and  that  such  payment  shall  count  as  a 
payment  on,  and  as  a  full  discharge  pro  tanto 
of,  the  mortgage  debt.  This  is  an  ample  and 
perfect  rem^y  and  protection  to  the  mort- 
gagor when  he  desires  to  pay  off  his  mortgage 
Ht  any  time  alter  the  accrued  taxes  have  be- 
come payable.  He  has  only  to  pay  the  tax 
assessed  to  the  mortgagee,  and  deduct  the  sum 
so  paid  from  the  amount  of  his  debt.  But 
there  was  another  case  to  be  provided  for.  It 
was  foreseen  that  payment  of  mortgages 
would  frequently  be  made  after  the  taxes  had 
accrued  and  become  a  lien,  and  before  they 
were  payable,  or  their  amount  ascertained  by 
the  onler  establishing  the  rate  and  making 
the  levy.  The  taxes  for  each  fiscal  year  ac- 
crue on  the  first  Monday  of  March,  preceding 
(Const,  art.  13,  §  8,)  and,  when  assessed,  take 
effect  and  become  a  lien  from  that  date.  (Pol. 
Code,  S  8718 ;)  but,  the  rate  to  be  levied  be- 
ing dependent  upon  the  amount  of  the  asse&s- 
ment,  the  levy  cannot  be  made  until  assess- 
ments have  been  equalized,  and  the  roll 
completed.  The  statute  accordingly  desig- 
nates the  first  Monday  of  October  as  the  date 
for  making  the  levy.  Pol.  Code,  §  3714.  In 
other  words,  there  is  an  interval  of  at  least 
seven  months  in  each  year,  as  the  law  stands, 
after  the  mortgagee's  tax  has  accrued,  and  be- 
fore it  is  payable.  And  this  case,  as  I  have 
said,  was  foreseen  by  the  framers  of  the  Con- 
stitution, and  express  provision  made  in  the 
last  clause  of  the  section  above  quoted  for 
the  protection  of  the  mortgagor  who  pays  off 
his  mortgage  during  such  interval .  Without 
this  provision,  he  would,  no  doubt,  have  had 
another  remedy  in  case  of  neglect  by  the 
mortgagee  to  pay  the  tax  assessed  upon  the 
security ;  that  is,  he  could  have  paid  the  tax 
himself,  and  have  recovered  it  back  in  an 
action  against  the  mortgagee  for  money  paid. 
The  authorities  cited  in  the  commissioner's 
opinion  fully  sustfiin  this  proposition.  But 
this  remedy  would  always  l)e  expensive  and 
vexatious,  and  often  ineffectual,  by  reason 
of  the  insolvency  of  the  mortgagee,  and  there- 
fore the  Constitution  gave  a  simpler,  an  en- 
tirely inexpensive,  and  perfectly  efficacious, 
remedy,  by  allowing  the  mortgagor  in  such 
case  to  retain  out  of  the  amount  due  on  the 
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mortgage  the  amount  of  the  accrued  taxes, 
computed  according  to  the  tax  levy  of  the 
previous  year. 

The  question  is  whether  this  remedy  is  ex- 
elusive;  whether,  in  other  words,  the  new 
remedy  so  sriven  has  the  effect  of  abrogating 
the  remedy  which  the  law  would  have  af- 
forded in  the  absence  of  any  such  constitu- 
tional or  statutory  provision ;  and  this,  in  my 
opinion,  depends  upon  whether  the  change 
01  remedy  also  involves  a  change  of  right. 
If  a  remedy  exists  for  the  enforcement  of  a 
right,  the  provision  of  a  new  remedy  for  the 
enforcement  of  the  same  right  by  a  statute 
permissive  in  its  terms  does  not  abrogate  the 
existing  remedy.  But  if  the  statute  changes 
the  right, — if  it  gives  a  new  and  different 
right  in  place  of  the  old  one,  and  at  the  same 
time  provides  a  new  remedy,  perfectly  adapt- 
ed to  the  complete  enforcement  of  such 
new  right, — the  statutory  remedy  then  be- 
comes exclusive.  What,  then,  is  the  effect 
upon  the  rights  of  the  parties  to  a  mortgage 
of  the  proviso  at  the  end  of  section  4,  art. 
13,  of  the  Constitution?  Does  it  or  does  it 
not  change  the  ri^ht  of  the  mortgagor?  It  is 
clear,  in  my  opinion,  that  it  does.  Without 
it  a  mortgagor  paying  his  debt  after  assess- 
ment and  before  levy  would,  in  case  of  the 
failure  or  refusal  of  tne  mortgagee  to  pay  the 
tax  subsequently  levied  on  his  security,  have 
the  right  to  free  his  land  of  the  lien  by  pay- 
ing such  tax  himself,  and  then  to  recover  the 
sum  so  paid  in  an  action  against  the  mort- 
gagee. In  other  words,  the  measure  of  the  re- 
ciprocal right  and  obligation  of  the  parties 
would  be  tlie  tax  levy  for  the  current  year. 
But  the  proviso  under  consideration  oreat<*s 
a  difft^rent  right,  and  necessarily  a  different 
obligation.  It  empowers  the  mortgagor  to 
retain  the  amount  of  the  mortgagee's  assess- 
ment, computed  according  to  the  rate  levied 
the  previous  year.  This  may  be  more  or  may 
be  loss  than  the  actual  levy  for  the  current 
year.  It  will  seldom  be  the  same,  and  may 
sometimes  be  very  considerably  greater  or 
less.  Whatever  it  is,  however,  the  mortgagor 
may  retain  it,  and  the  mortgagee  must  sub- 
mit to  the  deduction.  Though  both  parties 
may  have  the  best  reason  to  believe  that  the 
rate  of  levy  for  the  current  year  will  not  be 
half  that  of  the  previous  year,  the  mortgagor 
may  nevertheless  retain  an  amount  compute<l 
according  to  the  old  rate,  and  it  is  not  pre- 
tended that  the  mortgagee  can,  after  the  new 
levy,  recover  the  difference.  If  this  is  so, — 
if  the  mortgagee  must  submit  without  redress 
to  all  the  burdens  of  a  rule  enacted  for  the 
advantage  of  the  mortgagor, — it  would  seem 
that  he  ought  also  to  enjoy  its  benefit.  The 
mortgagor,  if  he  can  always  take  according 
to  the  previous  year's  levy  when  he  finds  his 
advantage  in  so  doing,  ought  not  to  be  al- 
lowed to  take  according  to  the  levy  for  the 
current  year  when  that  happens  to  be  to  his 
advantage.  The  rule,  to  be  fair,  ought  to  be 
invariable,  and,  in  my  opinion,  it  is.  What 
the  mortgagee  must  give  the  mortgagor  must 
take.  It  was  never  intended  to  establish  two 
standanls  of  compensation,  to  either  of  which 
the  mortgagor  may  resort,  as  his  interest  may 
dictate.  On  the  contrary,  it  is  much  more 
reasonable  to  hold  that  the  Constitution  fixes 
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one  exact  measure  of  the  rights  and  obliga- 
tions of  the  parties,  which  is  equally  bind- 
ing upon  both. 

If  this  conclusion  is  well  founded  it  fol- 
lows that  the  question  first  above  stated  must 
l)e  answered  in  the  negative  for  two  reasons : 
The  mortgagor  paying  his  debt  after  assess- 
ment and  before  levy  cannot  neglect  to  re- 
tain the  taxes  computed  according  to  the  levy 
of  the  previous  year,  and  afterwards  main- 
tain an  action  to  recover  the  taxes  subse- 
quently assessed  and  paid — First,  because 
such  subsequently  assessed  tax  is  not  the  sum 
which  he  is  entitled  to  receive ;  and,  second, 
l)ecause  the  Constitution  has  given  him  an 
exclusive  remedy  for  the  enforcement  of  the 
right  (to  retain  an  amount  computed  accord- 
ing to  the  previous  year's  levy)  which  it  has 
substituted  for  that  which  he  would  otherwise 
have  had.  The  reasons  for  this  conclusion 
are  greatly  strengthened  by  its  expediency. 
It  is  not  only  advantageous  to  the  parties ;  it 
is  emphatically  to  the  interest  of  the  public 
to  avoid  and  discourage  unnecessary  litiga- 
tion. The  mortgagor,  having  in  his  own 
hands  the  absolute  power  to  protect  himself, 
should  not  be  allowed  to  deliberately  disre- 
gard the  constitutional  provisions  for  his  se- 
curity in  order  to  vex  the  public  tribunals 
with  a  gmtuitous  lawsuit.  The  mortgagor 
who  purposely  neglects  to  avail  himself  of 
the  proviso  under  consideration  is  entitled 
to  no  more  favor  than  one  who  has  actually 
paid  taxes  on  the  mortgagee's  interest  before 
lie  pays  his  debt,  and  yet  deliberately  omits 
to  deauct  the  amount  so  paid  for  the  purpose 
of  suing  to  recover  it  back.  Each  case  in 
fact  stands  upon  precisely  the  same  footing. 
In  each  the  mortgagor  at  the  time  of  paying 
his  debt  knows  that  there  is  a  certain  tixed 
sum  which  he  is  entitled  to  deduct  from  the 
total  amount  secured, — a  sum  in  no  w^ay  de- 
pendent as  to  its  amount  upon  future  con- 
tingencies. Why  should  he  be  allowed  in 
one  case  any  more  than  in  the  other,  after 
making  a  purely  voluntary  payment  of  such 
sum,  to  maintain  an  action  to  recover  it 
back?  It  will  be  observed  that  I  speak  of  a 
voluntary  and  deliberate  payment,  and  I  do 
so  for  the  reason  that  such  is  the  case  before 
us.  If  the  payment  of  the  whole  amount  of 
the  debt  without  deduction  of  the  taxes  had 
been  induced  by  any  fraud  or  duress  or  mis- 
take, or  if  the  deduction  had  been  waived  in 
consideration  of  a  promise  by  the  appellant 
to  pay  the  tax  subsequently  levied,  the  case 
would  have  been  essentially  different. 

In  the  case  of  Blythe  v,  Luning,  7  Sawy. 
504,  14  Fed.  Rep.  281,  the  mortgagor  paid 
the  whole  debt  under  protest,  and  under 
what  seems  to  have  been  regarded  as  a  species 
of  duress,  the  mortgagee  refusing  to  satisfy 
the  mortgage  upon  any  other  terms,  and 
thereby  preventing  the  mortgagor  from  mak- 
ing use  of  his  property.  The  conduct  of  the 
mort^gee  in  that  case  may  well  have  iusti- 
tied  the  decision,  and  I  should  myself  be 
disposed  to  uphold  an  action  based  upon  the 
same  or  analogous  grounds.  If  the  mortgagor 
is  forced  to  pay  by  duress ;  if  he  pays  in  ig- 
norance of  his  rights,  or  is  induced  by  any 
fraud  or  promise  to  pay  without  making  the 
deduction, — I  should  say  that  he  was  entitled 
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to  recover,  not  the  sum  which  he  afterwards 
actually  pays  on  account  of  the  mortgagee's 
taxes,  but  the  sum  which  he  overpaid  by  the 
mistake,  etc.,  or  the  sum  which  the  mort- 
gagee has  agreed  to  pay  in  consideration  of 
his  forbearance.  I  cannot,  however,  bring 
myself  to  the  view  that  the  Constitution 
gives  a  double  right  to  the  mortgagor,  by 
which  he  is  enabled  to  take  out  a  sum  com- 
puted according  to  the  levy  of  the  previous 
year  if  he  so  desires,  or,  if  it  appeal's  more 
profitable,  waive  his  right  of  deduction  for 
the  chance  of  recovering  a  larger  sum  by  ac- 
tion. The  Constitution  was  not  designed  to 
encourage  that  kind  of  speculation. 

These  views,  if  correct,  are  decisive  of  the 
present  appeal,  and  a  discussion  of  the  second 
question  above  stated  might  be  dispensed 
with.  But  it  will  throw  some  additional 
light  upon  the  meaning  of  the  Constitution 
to  consider  the  effect  of  its  provisions  upon 
the  rights  and  duties  of  an  assignee  of  the 
mortgage  who  holds  it  at  the  timeK)f  payment 
by  assignment  made  subsequent  to  the  assess- 
ment. It  is  plain  that  in  such  case  the  as- 
signment does  not  impair  the  right  of  the 
mortgagor  to  deduct  the  tax  at  the  time  of 
paying  his  debt,  and  the  parties  to  the  as- 
signment necessarily  treat  with  reference  to- 
the  known  right  of  the  mortgasror  and  the 
corresponding  liability  of  the  holder  of  thc^ 
mortgage.  The  assignee  will  not  pay,  and 
the  assignor  cannot  expect  to  receive,  more 
than  the  amount  of  the  debt,  less  the  amount 
which  the  mortgagor  has  the  right  to  deduct. 
The  necessary  effect  of  the  Constitution, 
therefore,  is  not  only  to  compel  the  person 
who  holds  the  mortgage  at  the  time  of  pay- 
ment to  submit  to  a  d^uction  of  his  accrued 
tax,  but  also  to  compel  each  successive  owner 
of  the  security  to  pay  such  tax  to  his  assignee 
at  the  time  of  the  transfer.  This  being  so, 
it  would  be  a  manifest  injustice  to  compel 
him  to  pay  it  a  second  time,  but  this  is  pre- 
cisely what  the  respondent  is  seeking  to  do 
if  the  fact  is  such  tis,  in  the  absence  of  evi- 
dence to  the  contrary,  it  must  be  presumed 
to  be.  Tiie  appellant  has  already  paid  its 
tax  to  its  assignee.  The  assignee  necessarily 
assumed  the  duty  of  paying  it  to  respondent, 
and  respondent  had  the  absolute  right  an<l 
power  to  compel  it  to  pay.  Instead  of  stand- 
ing on  its  right,  it  releases  the  assignee,  and 
seeks  to  compel  the  appellant  to  pay  twice. 
Thus,  upon  the  theory  that  the  mortgagor 
may  at  his  option  deduct  the  mortgagee's 
tax  computed  according  to  the  levy  of  the 
previous  year,  or  sue  for  the  actual  amount 
subsequently  levied,  a  rule  sufficiently  un- 
equal and  unfair  between  the  original  parties 
to  the  mortgage  is  made  to  operate  with  still 
greater  injusiice  between  parties  by  assign- 
ment. The  only  answer  to  this  propositiox> 
is  that  the  assignor  can  protect  himself  by 
exacting  a  special  agreement  on  the  part  of 
the  assignee  to  refund  the  amount  of  the  ac- 
crued tax  in  case  the  mortgagor  shall  not 
elect  to  deduct  it  at  the  time  of  payment. 
It  is  true  that  he  might  protect  himself  in 
this  way,  but  to  hold  that  he  must  do  so  is 
to  assume  that  the  framers  of  the  Constitution 
intended  to  plant  in  every  assignment  of  a 
mortgage  the  seeds  of  future  litigation.     In 
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the  face  of  a  provision  evidently  designed  to 
secure  absolutely  the  rights  o!  the  parties 
without  litigation,  it  ought  not  to  be  held 
that  a  part  oi  Uie  scheme  was  to  make  a  trans- 
action so  usual,  so  legitimate,  and  often  so 
necessary,  as  the  assignment  of  a  mortgage, 
impossible,  except  upon  conditions  involv- 
ing a  new  subject  of  contention. 

A  great  part  of  the  argument  of  the  re- 
spondent to  sustain  his  claim  against  the  as- 
signor of  the  mortgage  is  devoted  to  the 
proposition  that  the  tax  levied  upon  the 
mortgagee's  interest  becomes  and  remains  a 
personal  liability  to  the  state.  The  (question 
whether  a  tax  is  a  debt  or  personal  liability 
of  the  person  assessed  depends  altogether 
upDn  the  statutory  provisions  for  the  time 
being  ;  but  the  question  here  is  not  as  to  the 
construction  of  our  revenue  laws,  but  wholly 
as  to  the  meaning  of  a  clause  of  the  Consti- 
tution. It  is  plain  that  the  Constitution 
compels  the  holder  of  the  mortgage  to  pay 
the  accrued  tax,  or  what  is  treated  as  its 
equivalent,  to  the  mortgagor  at  the  time  the 
mortgage  debt  is  paid.  He  is  at  the  same 
time  compelled  to  satisfy  and  discharge  the 
mortgage.  Can  it  be  supposed  that  the 
framers  of  the  Constitution,  while  making 
it  compulsory  upon  him  to  pay  hi^  tax  to 
the  mortgagor,  and  surrender  his  security, 
intended  still  to  hold  him  personally  lia- 
ble to  the  state  for  the  same  tax?  Such  a 
conclusion  is  little  shoit  of  absunl,  and  it 
seems  equally  so  to  supuose  that  such  per- 
sonal liability  was  intenucd  to  be  contingent 


upon  the  choice  of  the  mortgagor  to  deduct 
or  not  to  deduct  the  accrued  tax  at  the  time 
of  paying  his  debt.  On  the  contrary  it  seems 
to  me  clear  that,  as  to  tliis  particular  tax  at 
least,  the  Constitution  intends  that  the  state 
shall  rely  for  its  enforce  i  ent  upon  its 
lien  on  the  mortgaged  premises, — a  security 
which  is  more  than  sumcient  in  every  case. 
Upon  this  view  of  the  C  nstitutiou,  the 
rights  of  all  parties,  includi  g  the  state,  arc 
amply  secured  without  tiit*  necessity  of 
any  legal  proceedings.  Ufon  the  opposite 
view, — the  view  that  the  mortgagor  has  an 
option  as  to  the  amount  he  shall  take,  and 
the  time  when  any  person  from  whom  he 
shall  take  it, — all  is  uncertainty  and  con- 
fusion. There  should  be  no  hesitation  in 
adopting  the  view  which  leads  to  certainty, 
security,  and  substantial  justice  in  preference 
to  that  which  involves  uncertainty,  insecur- 
ity, and  inevitable  injustice.  My  conclusion 
is  that,  if  a  mortgagor  Intentionally  and 
deliberately  omits  to  deduct  the  tax  accrued 
upon  the  mortgagee's  interest  at  the  time  of 
payment,  he  cannot  afterwards  maintain  an 
action  to  recover  it.  If  he  pays  his  debt 
without  deduction  of  the  tax  oy  mistake  or 
fraud  or  under  duress,  he  may  have  an  action 
to  recover  back  the  overpayment,  but  in  such 
case  his  right  of  action  is  against  the  party 
to  whom  the  overpayment  was  made, — in 
this  case  the  State  Loan  «&•  Trust  Company. 
The  judgment  and  order  of  the  superior  court 
should  &  reversed. 
I  concur  :    P»terson,  </. 
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(84  Me.  304.) 

Aright  to  a  new  trial  a«  matter  of  law 
is  not  lost  by  failure  to  take  the  statutory 


oouree  to  remove  from  the  panel  a  juror  who  la 
related  to  the  parties  within  such  a  deerree  as  to 
be  by  statute  dlsquallitod  to  sit,  if  knowledge  of 
the  relationship  Is  not  obtained  until  after  the 
trial. 

(February  11, 1892.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Somerset  County  of  a  motion  for  new 


'N0TR,—Di9QudHfieatiim  of  juror  as  onmnd  for  new 

triat 

1.  General  ttatement  of  the  law. 

It  Is  said  that  It  has  been  long  settled  in  England 
that  after  a  Juror  is  once  sworn  he  cannot  be 
challenged  for  any  pre-existlDg  cause.  3fr.  Jim- 
tiee  Catron  in  MoOlure  v.  State,  1  Yerg.  208,  citing 
I  Inst.  IMo;  8  Yin.  Abr.  E,  11,  p.  764;  Hawk.  P.  C. 
chap.  48.  In  this  case  it  was  objected  after  ver- 
dict that  one  of  the  Jurors  was  an  atheist,  but  It  was 
held  that  the  objection  oame  too  late. 

State  V.  Davis,  80  N.  C.  412,  was  almost  identical 
in  facts  with  McClure  v.  State,  supra. 

Lord  Tenterden,  Ch.  J.,  In  Bex  v.  Sutton,  8  Bam. 
&  C.  417,  said  that  he  '*  was  not  aware  that  a  new 
trial  had  ever  been  granted,  on  the  ground  that  a 
Juror  was  liable  to  be  challenged,  if  the  party  had 
an  opportunity  of  making  the  chaUenge.^* 

In  United  States  v.  Baker,  8  Ben.  68,  it  was  found 
after  verdict  that  one  of  the  Jurors  was  deaf,  and 
H  motion  was  made  to  set  aside  the  verdict.  In 
denying  the  motion,  Blatchford,  J.,  said:  ''On 
principle,  as  well  as  on  authority,  nothing  that  is  a 
cause  of  challenge  to  a  Juror  before  verdict  can 
be  used  to  set  aside  a  verdict,  as  for  a  mistake, 
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even  though  the  cause  of  challenge  was  unknown 
to  the  party  when  the  Jury  was  sworn."  To  the 
same  effect,  see  Selleck  v.  Sugar  Hollow  Tump. 
Co.  18  Conn.  46S. 

A  new  trial  will  not  be  granted  on  account  of  the 
disqualification  of  a  Juror  for  matter  that  is  a 
piioolpal  cause  of  challenge,  which  existed  before 
he  was  elected  and  sworn,  unless  It  appears  from 
the  whole  case  that  the  party  suffered  Injustice 
from  the  fact  that  such  Juror  served  on  the  trial. 
Simmons  v.  McConneli,  86  Va.  494.  And  to  the 
same  effect,  see  Com.  v.  Hughes,  5  Rand.  (Va.)  656; 
Smith  V.  Com.  2  Va.  Cas.  6:  Poore  v.  Com.  Id.  474: 
Com.  V.  Jones,  1  Leigh,  508;  Brlstow  v.  Com.  15 
Gratt.  646;  Com.  v.  Uallstock,  2  Gratt.  564;  Cur- 
rants Case,  7  Gratt.  682;  Polndezter  v.  Com.  88 
Gratt.  7B2:  State  v.  McDonald,  9  W.  Va.  456;  Beck  v. 
Thompson,  31  W.  Va.  469;  State  v.  Howard,  17  N.  H. 

m. 

In  Beck  v.  Thompson,  supra,  the  Juror  was  dis- 
qualified by  reason  of  his  Interest  in  a  similar 
case  set  for  trial  in  the  same  court. 

The  fact  that  an  incompetent  Juror  sat  at  the 
trial  of  a  cause  does  not  vitiate  the  verdict  State 
V.  White,  68  N.  C.  169;  Briggs  v.  Byrd,  84  N.  C.  877; 
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ment,  or  otherwise,  this  entire  polic}'  shall 
be  void,  unless  otherwise  provided  by  agree- 
ment, indorsed  hereon  or  added  hereto."  It 
was  also  printed  in  the  policy  :  **  This  pol  icy 
shall  be  void  if  the  insured  has  concealed  or 
niisrepresented  in' writing  any  material  fact 
or  circumstance  concerning  this  insurance  or 
the  subject  thereof,  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated 
herein,  or  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  matters  relating 
to  this  insurance,  or  the  subject  thereof, 
whether  before  or  after  the  loss."  And  also : 
"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,  or  the  subject  of  insurance  be 
persoi^al  property,  and  be  or  become  incum- 
bered by  chattel  mortgage."  Also:  "If  the 
applic4&tion,  survev,  plan,  or  description  of 
the  property  he  referred  to  in  this  policy,  it 
shall  be  a  part  of  this  contract,  and  a  war- 
ranty by  the  insured  as  to  material  facts." 
Also:  "This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions  together  with  such  other  provis- 
ions, agreements,  and  conditions  as  may  be 
indorsed  hereon  or  added  hereto ;  and  no  of- 
ficer, agent,  or  representative  of  this  com- 
pany sliall  have  power  to  waive  any  provis- 
ion or  condition  of  this  policy,  except  such 
as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added 
hereto;  and,  as  to  such  provisions  or  condi- 
tions, no  officer,  agent,  or  representati  ve  shall 
have  such  power,  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto ;  nor  shall  any  priv- 
ilege or  permission  affecting  insurance  under 
this  policy  exist  or  be  claimed  bv  the  in- 
sured, unless  so  written  or  attached.  In  the 
written  application  for  policy  No.  1,440  oc- 
curred the  question,  "Is  the  property  in- 
cumbered ?"  The  written  answer  was,  "  Yes. " 
Then  in  the  application  is  the  follow^ins: 
question,  "  If  so,  what  amount,  and  the  value 
of  the  premises?"  The  written  answer  is, 
"  $1 ,  300,  — $1 ,  800. "  Each  of  the  written  ap- 
plications  contains  this  clause:  "The  ap- 
plicant hereby  warrants  the  al)ove  answers 
and  statements  are  true,  and  that  no  state- 
ment contradictory  to  above  was  made  to  or 
i)y  the  agent  of  the  company,  and  he  agrees 
tliat  this  declaration  shall  bethe  basis  or  form 
part  of  the  contract  or  policy  between  the 
assured  and  the  company."  January  17, 
1890,  a  fire  occurred  without  the  fault  of  the 
plaintiff,  which  destroyed  the  barn  mentioned 
in  policy  No.  1,440  as  "Barn  No.  1,"  and  a 
large  amount  of  insured  personal  property 
consisting  of  hay,  com  stalks,  oats  cut  and 
stored,  harness,  farming  implements,  671 
bu.shels  of  beans  stored  partly  in  stack  within 
12  feet  of  th^  barn,  beanpods  in  bam  and 
shed  adjoining,  and  grain  bags,  making  a 
total  loss  under  both  policies  of  |;2,843.19, 
for  which  plaintiff  had  judgment.  The 
value  of  the  barn  was  in  excess  of  the  in- 
surance. 

The  objection  to  the  proceeding  relates  en- 
tirely to  the  conclusions  of  law  reached  by 
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the  court  below,  upon  the  grounds :  (1)  B<'- 
cause  the  plaintiff  could  not  bring  suit  on 
both  policies,  joining  the  same  in  one  action 
and  in  her  sole  name ;  (2)  that  policy  No. 
1,440  was  void,  because  the  amount  of  the 
Felch  mortgage  was  incorrectly  stated  in  the 
application ;  (3)  that  the  policies  were  void 
because  the  chattel  mortgages  were  not  p(T- 
mitted  by  writing  indorsed  upon  them. 

It  appeared  in  the  findings  of  the  court 
that  no  part  of  the  property  belonging  t<» 
Sophia  Webb  was  destroyed  by  fire.  The 
property  covered  by  policj-  No.  1,441  be- 
longed partly  to  the  plaintiff  and  partly  t« 
Sophia  Webb,  each  owning  in  severalty  their 
respective  shares,  although  the  property  thus 
secured  was  commingled  and  used  in  common 
by  them  for  farming  purposes.  The  only 
question  in  the  application  for  that  policy 
was  addressed  l)oth  to  the  plaintiff  and 
Sophia  Webb,  as  follows:  "Are  you  the 
absolute  owner  of  the  personal  property  to  be 
insured?  Answer.  Yes."  It  is  evident  that, 
if  the  property  of  both  of  the  insured  under 
this  policy  had  been  destroyed  by  fire,  a  joint 
action  could  have  been  brought  by  them,  and 
the  proceeds  of  the  judgment  afterwards  np- 
portioned  between  them  according  to  tlieir 
respective  interests  in  the  property.  CaMm-r 
V.  Farmers'  Mut.  F.  Ins.  Go.  46  Mich.  18. 
In  the  above  case  it  was  said  :  "  When  the 
entire  property  belongs  to  the  persons  in- 
sured, it  can  make  no  necessary  difference  to 
the  insurer  in  what  w^ay  their  interests  are 
apportioned.  If  they  deem  it  material,  they 
should  inform  the  applicant  before  accepting 
his  monejr. "  In  the  present  cjise,  much  more 
clear  is  it  that  the  insurer  should  not  take 
advantage  of  this  fact,  for  the  reason  that 
Mr.  Morris,  the  agent,  was  fully  informed 
where  the  title  rested,  and  had  assured  the 
plaintiff  that  her  interests  were  fully  pn)- 
tected  under  the  policies.  Neither  was  the 
answer  to  the  question  in  the  application  as 
to  title  of  the  personal  property  contrary  to 
the  true  state  of  facts.  Each  owned  in 
severalty,  and  they  were  the  absolute  ownera 
of  it. 

It  is  contended:  (1)  That  there  was 
material  misstatement  as  to  the  amount  of 
incumbrance  on  the  real  property  in  policv 
No.  1.440;  (2)  that  the  placing  of  the  chat*- 
tel  mortgages  on  the  pn)perty,  without  the 
written  permission  of  the  company  indorsed 
on  the  policy,  worked  a  forfeiture. 

It  appears  from  the  finding  of  the  court 
below  that  Mr.  Mon-is,  the  defendant's  agent, 
wi^  clothed  with  full  power  to  issue  poli- 
cies. He  took  the  applic^itions,  approved 
them,  and  without  forwarding  them  to  the 
company  at  once  issued  the  policies,  having 
l)een  furnished  with  blanks  for  that  purpoi^e. 
Before  the  policies  were  made  out,  and  at 
and  before  the  applications  were  made,  he 
knew  of  the  Felch  mortgage  and  the  ac- 
cumulated interest.  In  the  presence  of  the 
insured  he  filled  out  the  applications,  and 
told  them  to  sign,  without  readins:  the  ap- 
plications to  them,  or  advising  tliem  of  the 
contents.  He  knew  all  the  facts  in  reganl  to 
the  mortgage  incumbrance,  and  the  situation 
of  the  personal  properljr  with  its  incum- 
brances.    After  the  applications  were  made. 
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hv  assured  the  parties  that  they  were  fully 
protected  under  the  policies.  He  also  knew 
of  and  permitted  the  additional  mortgages  to 
Smith  and  Dyer,  and  advised  Mrs.  Beebe  in 
the  execution  of  them.  No  part  of  the  prop- 
erty covered  by  the  Smith  and  the  Dyer  mort- 
gages was  destroyed.  It  is  contended,  how- 
ever, that  by  the  terms  of  the  policies  the 
plaintiff  cannot  be  heard  to  say  that  this 
was  done  by  and  with  the  full  knowledge  of 
defendant,  as  by  the  terms  of  the  policies  no 
orticer,  agent,  or  other  representative  of  the 
company  had  power  to  waive  any  provisions 
or  conditions  of  them,  except  such  as  by  the 
u-rms  of  the  policies  mi^ht  be  the  subject  of 
agreement  indorsed  on  them,  etc.  The  claim 
is  made  that  this  principle  was  decided  in 
(Ueaver  v.  Traden'  Im.  Co.,  65  Mich.  527. 
In  that  case  the  policy  provided  that  the 
agent  "had  no  authority  to  waive,  modify, 
or  strike  from  the  policy  any  of  its  printed 
conditions ;  .  .  .  nor,  in  ca.se  this  policy 
shall  become  void  by  reascm  of  the  violation 
of  any  of  the  conditions  thereof,  has  the 
agent  the  power  to  revive  the  same." 

The  question  involved  there  was  whether 
the  taking  of  $2,000  additional  insurance  in 
another  company  avoided  the  policy.  Mr. 
Qainn  was  the  agent  of  the  company,  and  the 
plaintiff  claimed  to  have  spoken  to  him 
about  the  additional  insurance,  and  after  he 
received  his  additional  policy  he  claims  to 
have  been  told  by  Quinn  that  it  was  all 
right.  It  was  said  by  this  court  that  that 
was  not  a  case  where  the  insured 'had  a  right 
to  rely  upon  the  action  of  the  agent,  or  to 
presume  that  his  action  was  known  to  the 
company  and  ratified  by  it.  But  in  the 
present  case  it  appears  that  the  agent  stood 
in  place  of  the  company,  with  full  power  to 
issue  policies  without  "first  referring  the  ap- 
pl  ications  to  the  company ;  and  the  plaintiff 
relied  upon,  and  had  a  right  to  rely  upon, 
th(^  agent,  and  to  presume  that  the  company 
had  knowledge  of  his  acts,  and  ratified  them. 
If  the  Gleacer  Com,  supra,  is  to  be  construed 
as  laying  down  such  a  doctrine  as  contended 
for  here,  it  ought  at  once  to  be  overruled. 
But  we  think  the  case  is  clearly  distinsruish- 
able.  The  present  case  presents  features  by 
which,  if  that  doctrine  is  applied,  the  gross- 
est fraud  is  to  be  perpetrated  upon  the  i)lain- 
tilT.  Morris,  the  agent,  is  an  attorney  at 
law,  living  near  the  plaintiff.  He  has  been 
her  legal  adviser,  and  knew  the  situation  and 
surroundings  of  her  property  as  well  as  the 
l)laintiff  did.  He  filled  out  the  applica- 
tions, did  not  read  them  to  the  plaintiff,  ad- 
vised just  what  property  each  should  cover, 
knew  the  amount  of  the  Felch  mortgage  and 
interest  accrued,  knew  the  amount  oi  each 
chattel  mortgage,  and  in  fact  assisted  the 
plaintiff  in  procuring  the  money  on  each. 
When  all  had  been  completed, "he  assured 
th(^  plaintiff  that  the  policies  were  all  right, 
and  that  she  was  fully  protected ;  and  yet  it 
is  gravely  contended  here  that  she  is  not  in 
a  position  to  set  up  these  facts  because  the 
policy  contains  a  clause  that  "no  officer, 
aiTcnt,  or  other  representative  of  the  company 
siiall  have  power  to  waive  any  provision  of 
the  policy."  If  no  officer,  agent,  or  other 
representative  of  the  company  could  waive 
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it,  then  there  could  be  no  waiver.  It  is  like 
the  case  of  Westdtester  F.  Ins.  Co.  v.  Earle, 
33  Mich.  148.  In  that  case  the  policy  pro- 
vided that  there  should  be  no  waiver  of  any 
of  the  printed  or  written  conditions,  except 
in  writing  on  the  policy,  and  the  court  said  : 
"The  conditions,  literally  applied,  would 
prevent  any  unindorsed  consent  by  the  com- 
pany itself,  by  resolution  of  its  board,  or  by 
acts  of  its  officers,  as  effectually  as  by  any 
one  else ;  and  the  case  seems  to  settle  down 
to  the  simDle  Question  whether  a  person  who 
has  agreed  that  he  will  only  contract  by 
writing  in  a  certain  way  precludes  himself 
from  making  a  parol  bargain  to  change  it." 

In  the  present  case  it  is  attempted,  as  in 
the  Westmester  F.  Ins.  Go.  Case,  »upra,  to 
limit  every  one  connected  with  the  company 
either  as  officer,  agent,  or  representative,  to 
waive  by  parol  the  requirements  of  the  pol- 
icy. The  agent  had  the  right,  under  the 
policy,  to  grant  permission  to  place  other 
chattel  mortgages  upon  the  property,  but 
was  required  to  write  such  permission  upon 
the  policy.  He  granted  the  permission,  took 
an  active  part  in  procuring  the  money  upon 
the  mortgages,  aci vised  in  regard  to  it,  and 
assured  the  plaintiff  that  she  was  protected, 
though  he  did  not  enter  in  writing  upon  the 
policy  the  permission  to  do  so.  With  the 
power  vested  in  him  by  the  company  to  issue 
policies,  we  think  it  would  be  a  gross  fraud 
upon  the  insured  to  hold  that  this  condition 
was  not  waived  by  the  consent  of  the  com- 
pany. If  the  company  itself  could  waive 
compliance  with  this  condition,  then  it  was 
waived,  as  held  in  the  case  above  cited. 

What  we  have  said  above  applies  equally 
to  the  contention  about  the  Felch  mortgage. 
It  is  siiid  that  inasmuch  as  the  policy  pro- 
vided that,  if  the  property  was  incumbered, 
it  must  be  stated  in  the  application,  other- 
wise the  policy  was  to  become  void,  there- 
fore the  representation  in  the  application 
that  the  incumbrance  was  $1,300,  when  in 
fact  it  was  $2,000,  w^as  such  a  misstatement 
that  the  policy  was  void,  and  no  recovery 
could  be  had  for  that  reason.  As  is  seen 
from  the  findings  of  the  court  below,  the 
agent  of  the  company  knew  just  what  the 
incumbrance  was.  He  filled  out  the  applica- 
tion, had  plaintiff  sign  it  without  reading 
it  to  her,  assured  her  it  was  all  right,  ana 
that  she  was  fully  prot-ected  under  it.  She 
was  not  asked  to  state  the  amount  of  the  in- 
cumbrance, and  no  fraud  or  deceit  was 
practiced  by  her.  She  did  not  know  the 
printed  clause  in  the  policy  in  reference  to 
warranties,  and  the  court  found  that  she  was 
not  negligent  or  careless  in  failing  to  read 
the  application,  under  the  circumstances,  and 
that  she  and  Mrs.  Webb  both  understood  and 
believed  from  the  conduct  and  acts  of  the 
defendants'  atrent  that  the  application  stated 
the  facts.  Under  these  circumstances,  the 
defendant  company  is  not  in  a  position  to 
insist  upon  the  forfeiture  of  the  policy.  In- 
stead of  a  fraud  being  practiced  upon  the 
company,  they  must  be  presumed  to  have  the 
knowledge  which  their  agent  possessed :  and 
it  would  be  a  gross  fraud  upon  the  plaintiff 
to  permit  the  company  to  take  advantage  of 
such  a  misstatement  in  the  application,  and 
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hold  the  policy  void  by  reason  of  it.  The 
case  falls  clearly  within  the  principle  laid 
down  in  Thibbs  v.  Dwelling- House  Iru.  Co,  84 
Mich.  651 ;  Michigan  Mut.  L.  Ins.  Co.  v. 
Beed,  84  Mich.  531,  and  cases  there  cited ; 
Aetna,  L.  S.  F.  db  T.  Ins.  Co.  v.  Olmstead, 
21  Mich.  252.  In  the  last  case  it  was  said 
by  Mr.  Justice  Cooley :  "  The  general  rule 
undoubtedly  is  that,  in  the  absence  of  fraud, 
accident,  of  mistake,  a  party  must  be  con- 
clusively presumed  to  understand  the  force 
of  his  contracts,  and  to  be  bound  by  their 
terms.  But  it  cannot  be  tolerated  that  one 
party  shall  di-aft  the  contract  for  the  other, 
and  receive  the  consideration,  and  then  re- 
pudiate his  obligation  on  the  ground  that  he 
had  induced  the  other  party  to  sign  an  un- 
true representation,  which  was,  by  the  very 
terms  of  the  contract,  to  render  it  void." 

We  think  the  court  below,  under  the  evi- 
dence and  facts  shown,  verv  properly  ruled 
that  the  policy  was  not  rendered  void  bv  the 
misstatement  pf  the  amount  of  the  j^elch 
mortgage  in  the  application. 

Some  contention  is  made  that  the  personal 
property  destroyed  was  not  covered  by  pol- 
icy'No.  1,441.  We  think  the  two  policies, 
taken  together,  show  what  the  intention  of 
the  parties  was,  and  that  the  property  so  de- 
stroyed was  covered  by  and  included  in  the 
policy. 

Judgment  is  affirmed,  with  costs. 

Grant*  J.,  (fid  not  sit.  The  other  Jus- 
tices concurred. 


Phineas  PIERCE  et  al. 

V. 

Peter  JOHNSON  et  al.,  Plffs.  in  Err. 


(. 
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1.  It  will  be  presumed  that  chattel 
vkOTtgSi^eiem%  mrho  have  taken  posses- 
sion of  the  mortgagred  property  and  are  pro- 
ceedlDgrto  sell  It,  acted  In  accordance  with  the 
provisions  of  the  mortiraflre  where  such  provisioDS 
are  not  shown. 

8.  That  only  a  few  days  elapsed  be- 
tween the  execation  of  a  chattel  mort- 
g^ag^  and  the  taking  possession  of  the 

mortgraged  property  is  not  of  IteeU  a  badge  of 
fraud. 

8.  Attachment  of  the  debtor's  property 
to  secure  a  debt  not  due  is  not  author^ 
iaed  by  Pub.  Acts  1889,  No.  148,  where  the  facts 
alleged  in  the  af&davit  as  a  basis  for  the  attach- 
ment are  consistent  with  an  honest  purpose  on 
the  part  of  other  creditors  to  secure  their  Just 
claims. 

4.  The  right  of  attachment  debtors  to 
move  to  quash  the  attachment  is  not 
waived  by  the  fact  that  a  bond  was  given  to 
the  sheriff  for  their  retention  by  a  stranger  to 
the  suit  in  whose  possession  they  were. 

5.  A  writ  of  error  is  the  proper  remedy 


to  review  the  ovemiting  of  a  motion  to  qiia«!i 
an  attachment  after  the  entry  of  Jadfirmeat  ir 
favor  of  the  attachment  creditor. 

(October  4,  18&S.) 

ERROR  to  the  Circuit  Court  for  Gogt-lik 
County  to  review  a  judgment  in  favm'  ot 
plaintiffs  in  an  attachment  proceeding  broudi: 
to  collect  a  claim  against  the  copartDership  o: 
Peter  Johnson  &  Co.    Beversed. 

Statement  b}-  Grant,  J. : 

This  suit  was  commenced  bj  attactampct 
under  Act  No.  149  of  the  Public  Acts  of  IS* 
This  Act  authorizes  the  commeD<;enient  <A 
suit  by  attachment  before  the  debt  is  due.  Tlr 
Act  requires  the  affidavit  to  **show  reasons  for 
the  immediate  issuance  of  the  writ  to  the  aeti«- 
faction  of  the  circuit  judge."  The  affidavit 
was  made  by  the  attorney  for  the  plainti^-. 
and  the  only  facts  stated  therein  tending  t<^ 
show  an  exigency  for  the.  issuance  of  the^vrri; 
are  as  follows:  "That  recently,  and  upon  i\ 
tober  '27,  1890,  two  certain  chattel  mortga^^e^ 
were  executed  and  filed,  covering  the  propcitr 
of  Peter  Johnson  and  Sarah  J.  Healj,  copart 
ners;  that  the  assignee  of  the  mortj^ages  hss 
taken  possession  of  the  property  therein  ilr 
scribed,  and  is  now  selling  the  same  at  retail. 
and  at  a  rapid  rate;  that  there  has  been  placed 
on  file  in  the  office  of  the  recorder  of  the  city 
of  Iron  wood  a  bill  of  sale  from  Peter  Johnsoc 
upon  all  his  tangible  personal  property;  and 
that  the  firm  of  Peter  Johnson  &  Co.  is  vrhr>IIr 
insolvent." 

All  other  allegations  in  the  affidavit  are  upon 
information  and  belief.  The  property  seized 
was  in  the  possession  of  a  third  party,  who  ob 
tained  a  release  of  the  property  from  the  a^ 
tachment  by  giving  a  bond  conditioDed  for  tbc 
payment  of  any  ludgmentthat  might  be  rec  ov- 
ercd  against  the  defendants  Johnson  and  Healy. 
Neither  of  the  defendants  was  a  party  to  tbr 
bond.  The  defendant  Healy  appeared  special- 
ly, and  entered  a  motion  to  quash  the  affid:!vit 
and  writ,  for  the  reason,  among  other  thios^. 
that  the  affidavit  made  no  case  to  justify  the 
issuance  of  the  writ.  This  motion  was  omt- 
ruled  by  the  court.  The  defendants  took  no 
further  steps,  and  judgment  was  enterfd 
against  them  upon  de^ult.  Defendants  brio? 
error. 

Messrs.  Hammond  &  Ki8aane»  with  i//. 
Edward  Cahill,  for  appellants. 
Mr.  M.  M.  Riley  for  appellees. 

Grant,  </.,  delivered  the  opinion  of  the 
court: 

It  is  not  claimed  that  the  chattel  mortga.:rt  < 
and  bill  of  sale  were  not  given  to  secure  bona 
fide  debts.  The  record  does  not  contain  either 
the  mortgages  or  bill  of  sale.  In  the  absence 
of  any  statement  of  the  provisions  of  the  mort- 
gages, it  must  be  presumed  that  the  mor^gt^es 
took  possession  and  were  proceeding  to  sell  in 


NOTB.— The  only  case  we  have  been  able  to  dis- 
cover in  which  is  considered  the  effect  of  a  bond 
for  dissolutiou  of  an  attachment  as  an  appearance 
in  the  action  when  the  defendant  is  not  a  party  to 
the  bond  is  that  of  Clark  v.  Bryan,  16  Md.  171. 

In  that  case  it  was  decided,  as  in  the  .above  case, 
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that  such  bond  did  not  subject  the  defendant  to 
the  Jurisdiction  of  the  court.  The  defendant  in 
the  Maryland  Case  bein^r  a  nonresident  and  not 
personally  served  a  personal  Judgment  airainsi 
him  in  the  action  was  held  to  t)e  rendered  withcmt 
Jurisdiction. 
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accordance  with  their  terms.  The  law  au- 
thorizes the  debtor  to  give  either  or  both  to 
secure  his  creditors.  The  fact  that  the  mort- 
gagees took  possession  within  a  few  days  after 
the  execution  of  the  mortgages  is  not,  of  itself, 
a  badge  of  fraud.  Diligent  and  honest  credi- 
tors may  take  this  course  to  secure  their  debta 
When  the  facts  alleged  in  the  affidavit  are  con- 
sistent with  an  honest  purpose  on  the  part  of 
creditors  to  secure  their  just  claims,  no  case  is 
made  to  authorize  the  seizure  of  a  debtor's 
property  by  attachment  The  motion  to  quash 
should  have  been  granted.  The  bond  given 
by  the  party  from  whose  possession  the  prop- 
erty was  taken  by  the  sheriff,  and  who  was  a 


stranger  to  the  suit,  in  no  manner  affected  the 
rights  of  the  defendants,  and  did  not  operate 
as  a  waiver  of  their  right  to  move  to  quash. 
After  judgment,  the  writ  of  error  was  the 
proper  remedy  for  a  review  of  the  proceedings 
in  this  court.  JeioeU  v.  Lainoreaux,  80  Mich. 
155;  Stall  v.  Diamond,  37  Mich.  429;  Emerson 
V.  MeCormiek  Harvester  Mack.  Co,  51  Mich.  5; 
Warren,  v.  Crane,  50  Mich.  800.  The  defend- 
ants had  done  nothing  to  waive  the  defect  in 
the  affidavit,  or  to  confer  jurisdiction  on  the 
court. 

Judgment  must  be  reoersed,  and  judgment  en- 
tered in  this  court  quashing  the  proceedings. 

The  other  Justices  concurred. 
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1.  Aflseasment  by  speciai  taxation  is 
not  jQstifled  by  aeetlon  58  of  the  Illi- 
nois City  and  Yilla^  Act  providing  that 
in  ooDdemnation  proceedings  on  supplemental 
petition  an  assessment  may  be  made  to  raise  the 
amount  necessary  to  pay  the  compensation  and 
damages  awarded. 

8«  The  constitntional  requirement  of 
Just  compensation  to  the  owner  of  a  lot 
of 'Which  part  is  tWr^^fy  and  the  remainder 
damaged  by  opening  an  alley  across  'it  cannot 
be  complied  with  by  charging  the  owner  with  the 
amount  as  a  special  tax  on  that  part  of  his  lot 
which  is  not  taken.  Such  assessment  would 
amount  practically  to  confiscation. 

iCraig^  J.,  diments.) 

(Novembers,  1802.) 

APPEAL  by  complainant  from  a  jud^ieDt 
of  the  JncLean  County  Court  dismissing 
its  petition  for  the  assessment  of  special  taxes 
for  the  purpose  of  opening  an  alley  through 
defendants*  lands.    Ajfirmed. 

The  facts  are  stated  in  the  opinion^ 

Mr.  Sain  Welty,  for  appellant: 

The  city  of  Bloomington  has  the  power  to 
open  or  otherwise  impiove  its  streets,  avenues, 
lanes,  and  alleys. 

Special  Charter  Act  of  Legislature,  March 
7,  1867. 

Local  improvements  may  be  made  by  special 
assessment  or  special  taxation  or  both  of  con- 
tiguous property,  or  j^neral  taxation  as  shall 
by  ordinance  be  provided. 

111.  Const,  art.  9,  §  9;  111.  Stot.  (Starr  &  Cur- 
tis) chap.  24.  ^  117. 

To  open,  widen,  and  extend  streets  and  al- 
leys is  a  local  improvement. 

Bigelow  v.  Chicago,  90  111.  49. 

The  appellant  had  a  right  to  say  how  the 

Note.— For  an  important  case  on  the  provisions 
of  the  Illinois  Constitution  as  to  special  taxation 
and  assessments,  see  Kuehner  v.  Freeport  (IJL)  17 
L.  R.  A.  774. 

As  to  protection  of  property  rights,  see  note  to 
Forster  v.  Scott  (N.  T.)  2>ort,  543. 
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local  improvement  in  question  should  be  paid 
for,  and  its  discretion  cannot  be  controlled  by 
the  courts. 

PeopU  V.  Hyde  Park,  117  III.  462;  Sterling 
V.  Gait,  117  111.  17. 

The  making  of  local  improvements  by  special 
taxation  is  constitutional. 

Bnos  V.  Springfield,  118  HI.  65;  Oreen  v. 
Springfield,  130  HI.  515. 

Whether  or  not  property  receives  benefits  in 
special  tax  proceedings  is  not  open  for  review. 

WhiUY.  People,  94  111.  604;  Bnos  v.  Spring- 
fidd,  supra;  Oalesburg  v.  Searies,  114  111.  217; 
Sterling  v.    Oalt,  117  111.   11;    Springfield  v. 
Oreen,  120  111.  269;  Oreen  v.  Springfield,  su- 
pra. 

There  is  no  connection  between  the  city's 
right  to  levy  a  special  tax  and  the  payment  to 
the  objector  of  the  amount  of  its  condemna- 
tion judgment.  Condemnation  proceedings 
may  follow  as  well  as  precede  the  levy  and 
confirmation  of  the  special  taxes. 

Hyde  Park  v.  Borden,  94  111.  26;  Holmes  v. 
Hyde  Park,  121  111.  128;  Hunerberg  v.  Hyde 
Park,  180  III.  156;  Leman  v.  Lake  VieiP,  181 
111.  888. 

Messrs,  Benjamin  &  Morrissey*  for  ap- 
pellees: 

The  ordinance  and  proceedings  thereunder 
are  contrary  to  the  Constitutions  of  the  state  of 
Illinois,  and  of  the  United  States,  espcially  to 
that  provision  of  the  state  Constitution  which 
ordains  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation." 

111.  Const,  art.  2,  g§  1,  2,  18;  U.  S.  Const. 
14th  Amendment;  Stuart  v.  Palmer,  74  N.  Y. 
183,  80  Am.  Rep.  289;  Hancoody.  Blooming- 
ton, 124  HI.  48;  Hyslop  v.  Finch,  99  HI.  171; 
Carpenter  v.  Jennings,  77  111.  250. 

The  alley  provided  for  by  the  ordinance 
would  dama^  rather  than  benefit  the  property 
taxed.  Special  taxes  for  local  improvements, 
like  special  assessments,  are  justified  only  on 
the  ground  that  the  subject  of  the  tax  receives 
an  equivalent. 

White  V.  PeopU,  94  111.  617;  Craw  v.  Tolono, 
96  HI.  261,  36  Am.  Rep.  148;  lUinois  Cent.  E. 
Co.  V.  Decatur,  1  L.  R.  A.  618,  126  111.  97; 
Bloomington  v.  Chicago  <fe  A.  R.  Co.  184  111.  451. 

The  proposed  alley  would  not  be  a  * 'local  im- 
provement" within  the  meaning  of  the  Consti- 
tution. 
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Illinois  Cent.  R.  Co.  y.  Deeatur,  supra. 

It  18  essential  to  tbe  validity  of  a  muDieipal 
ordiDaoce  that  it  be  reasonable:  if  arbitrary, 
unjust,  and  oppressive  it  is  void.  Tbe  ordi- 
nance in  controversv  is  not  only  unreasonable, 
but  unfair,  if  not  fraudulent,  and  is  confisca- 
tory in  its  nature  and  operation. 

Tvgman  v.  Chicago,  78  HI.  405;  Crate  v. 
Tolono,  96  Dl.  259,  36  Am.  Rep.  148;  Bloom- 
ingiony.  Chicago  dk  A.  R.  Co.  supra;  1  Dill. 
Mun.  Corp.  4tb  ed.  ^  55  note. 


ler»  «/.,  delivered  tbe  opinion  of 
tbe  court: 

This  is  a  petition  filed  in  tbe  county  court  of 
McLean  county  on  November  19,  1891,  by  the 
city  of  Bloomington,  for  tbe  appointment  of 
commissioners  to  assess  tbe  special  taxes  to  pay 
for  the  opening  and  extension  of  an  alley  in 
a  block  in  that  city,  "  including  compensation 
for  property  taken  or  damaged,  if  any,  or 
both,  and  the  cost  of  an  assessment  of  a  special 
tax  to  pay  therefor,  and  of  the  collection  of 
the  same,  and  of  condemnation  proceedings." 
etc.  On  the  same  day  commissioners  were 
appointed,  to  assess  the  cost  of  said  improve- 
ment in  tbe  manner  prescribed  by  the  ordi- 
nance hereinafter  named,  and  the  statutes,  etc. 
On  November  28,  1891,  the  commissioners 
took  an  oath  to  make  a  true  and  impartial  as- 
sessment of  the  special  taxes,  and  on  Decem- 
ber 4,  1891,  made  and  returned  their  assess- 
ment roll.  On  December  16,  Frances  J. 
Tiatham,  tbe  owner  of  lot  1,  hereinafter  named, 
and  Anna  £.  Loehr,  owner  of  lot  2,  hereinafter 
named,  filed  objections  to  the  appointment  of 
commissioners,  to  their  report,  to  the  confirma- 
tion of  the  same,  and  to  the  entry  of  judgment. 
On  December  28,  1891,  a  bearing  was  had  be- 
fore the  court  on  said,  objection?:,  some  of 
which  were  overruled  and  others  sustained, 
and  the  pelition  of  the  city  was  dismissed. 
The  orders  sustaining  tbe  objections  and  dis- 
missing tbe  petition  were  excepted  to.  The 
present  appeal  is  prosecuted  from  the  judg- 
ment of  the  county  court  dismissing  the  city's 
petition. 

The  block  above  referred  to  lies  between 
Front  street  on  the  north  and  Grove  street  on 
the  Routh,  and  between  Ijce  street  on  tbe  east 
and  Low  street  on  the  west.  Lots  1  and  2, 
tbe  former  being  east  of  the  latter,  run  from 
F^ont  street  to  Grove  street;  all  the  other  lots 
in  the  block  run  to  tbe  middle  of  tbe  block 
only.  Before  tbe  passage  of  the  ordinance 
hereinafter  mentioned,  an  alley,  10  feet  wide, 
ran  from  Lee  street  westward  through  the 
middle  of  the  block  to  tbe  east  line  of  lot  1; 
and  the  lotowners  west  of  lot  2  had  conveyed 
to  the  city  the  ground  for  an  alley  10  feet 
wide  through  the  middle  of  the  block  eastward 
from  Low  street  to  tbe  west  side  of  lot  2. 
The  object  of  tbe  present  proceeding  is  to  con- 
nect tbe  alley  on  tbe  west  with  the  alley  on 
the  east  by  extending  them  through  lots  1  and 
2,  and  by  taking  from  the  appellees  for  that 
purpose  a  strip  of  land  10  feet  wide  running 
through  the  middle  of  their  lots.  Tbe  petition 
recites  that  tbe  city  had  adopted  article  9  of 
the  City  and  Village  Act;  that  on  July  81. 1891, 
it  passed  an  ordinance  for  the  opening  and  ex- 
tension of  said  alley  in  said  block,  by  which  it 
is  ordained,  in  section  1  thereof,  that  said  alley 
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be  opened  and  extended  from  the  east  end  of 
the  alley  west  of  said  lota  to  the  west  end  of 
the  alley  east  thereof;  in  section  2,  that  the  cost 
of  opening  and  extending  said  alley,  in 
eluding  tbe  cost  of  real  estate  taken  of  dam- 
aged for  that  purpose,  or  both,  and  expenses, 
etc.,  be  paid  for  by  special  taxation,  and  a 
special  tax  equal  to  the  whole  cost  of  said  im- 
provement and  of  collecting  said  tax  be  as- 
sessed and  collected  upon  and  from  each  of 
the  lots  or  parcels  of  land  abutting  upon  said 
alley  along  the  proposed  line  thereof,  in  pro- 
portion to  the  frontage  thereof  upon  said  al- 
ley; in  section  3,  that,  upon  the  approval  by 
the  city  council  of  tbcTcport  of  the  committee 
provided  for  in  section  4,  tbe  city  attorney 
filed  in  tbe  county  court  a  petition  asking  that 
compensation  be  made  and  ascertained  by  jury 
for  private  property  to  betaken  or  damaged,  or 
both,  for  said  improvement,  and  also  a  petition 
for  tbe  appointment  of  commissioners  to  aRse<« 
the  special  tax  therein  provided  for,  as  required 
by  law;  and  in  section  4,  that  three  persons  be 
appointed  commissioners  to  make  an  estimate 
of  the  cost  of  said  improvement,  including 
compensation  for  property  taken  or  damaged, 
if  any  or  both,  and  the  cost  of  the  assess- 
ment and  collection  of  the  special  tax  and 
of  the  condemnation  proceedings  and  re- 
port the  same  to  the  counsel.  The  petition 
then  proceeds  to  state  that,  on  the  same  day» 
the  persons  so  appointed  made  their  report,, 
estimating  the  cost  of  said  improvement,  includ- 
ing compensation  for  property  taken  or  dam- 
a^.  or  both,  at  $400.  and  the  costs  of  assess- 
ing and  collecting  the  special  tax  at  $60:  tbat 
the  city  council  instructed  its  attorney  to  file 
this  petition.  The  petition  closes  with  a  prayer 
for  tbe  appointment  of  commissioners  to  as- 
sess tbe  special  tax,  as  above  set  forth.  Tbe 
assessment  roll,  so  filed  by  the  commission- 
ers, recited  that  they  assessed  the  whole  cost 
of  the  improvement,  amounting  to  $1,375, 
against  the  property  contiguous  thereto,  as 
provided  by  said  ordiuHnce,  and  that  the 
amount  of  the  special  tax  assessed  against  lot 
1,  owned  by  Frances  J.  Latham,  was  $626,. 
and  the  amount  thereof  assessed  against  lot  2, 
owned  by  Anna  Loehr,  was  $749.  The  peti- 
tion for  the  assessment  of  the  special  tax.  so 
filed  on  November  19,  1891,  makes  no  refer- 
ence to  the  proceedings  taken  under  the  peti- 
tion filed  for  tbe  condemnation  of  the  prop- 
erty; but  those  proceedings  were  introduced 
in  evidence  upon  the  hearing  of  said  objec- 
tions, and  show  that,  on  August  6.  1891,  the 
city  filed  a  petition  in  said  county  court;  con- 
taining copies  of  said  ordinance*  and  of  the 
estimate  of  the  cost  of  said  improvement  made 
by  the  committee  appointed  by  tbe  council, 
and  stating  tbat  Frances  J.  and  William  A. 
Latham  were  owners  of  said  lot  1 ,  and  Anna 
E.  and  Susan  E.  Loehr  of  said  lot  2;  that  part 
of  said  lots  would  be  taken  or  damaged  for 
said  improvement;  that  the  city  had  been  un- 
able to  agree  with  the  owners  as  to  compensa- 
tion; that  the  council  had  instructed  its  attor- 
ney to  petition  for  condemnation,  and  praying 
that  just  compensation  for  private  property 
taken  for  or  damaged  by  said  improvement  be 
ascertained  by  a  jury;  that  the  property  own- 
ers were  duly  served  with  summons;  that  a 
jury  was  sworn  and  impaneled  to  ascertain  and 
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report  the  compensatioD,  both  parties  appear- 
ing by  their  attorneys;  and  that  on  August  18, 
l(jSl,  a  judgment  was  rendered,  in  which, 
after  reciting  the  appearance  of  the  parties,  and 
the  jury  having  heard  the  evidence  and  argu- 
ments of  counsel  and  received  the  instructions 
of  the  court,  bad  returned  a  verdict  finding  the 
just  compensation  to  be  as  hereafter  stated  in 
the  opinion;  it  was  adjudged  that  the  defend- 
ants Latham  receive  oi  the  city  the  said  sums 
so  awarded  them  **  as  the  just  compensation 
for  the  taking  and  damaging  such  land,  im- 
provements, and  property,  to  wit,  lot  1,"  etc.: 
and  that  the  defendant  Loehr  receive  of  the 
city  the  said  sums  of  money  awarded  "as  the 
just  compensation  for  the  taking  and  damag- 
ing Eaid  land  and  property,  to  wit,  lot  2,'' etc.; 
and  that  the  city  pay  the  said  several  sums  so 
awarded,  with  the  cost?,  into  this  court,  or  to 
Frances  J.  and  William  A.  Latham  and  Anna 
E.  Loehr,  or  to  the  treasurer  of  McLean  coun- 
tv;  and  that,  upon  such  payment  being  made, 
the  city  should  have  the  right  at  any  time  there- 
after to  enter  upon  and  take  possession  of  the 
said  lands,  improvements,  and  property.  Uix>n 
the  hearing  of  the  objections  it  was  admitted 
by  the  city  that,  upon  the  trial  of  the  condem- 
nation suit,  the  city  introduced  testimony  to 
show  whether  or  not  the  opening  of  the  alley 
would  benefit  the  portions  of  the  lot  not  sought 
to  be  taken,  and  how  much  in  dollars  and  cents 
such  benefit  would  be.  It  is  assigned  as  error 
that  the  county  court  sustained  the  objections 
to  the  confirmation  of  the  at^sessment.  One  of 
the  objections  so  sustained  is  that  this  pro- 
ceeding is  in  violation  of  section  18  of  article  2 
of  the  Constitution.  That  section,  which  is  a 
part  of  the  Bill  of  Rights,  provides  that  **pri- 
vate  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation." 
Section  2  of  article  9  of  the  City  and  Village  Act 
directs  that,  wliere  the  city  or  village  provides 
by  ordinance  for  the  making  of  an^  local  im- 
provement, it  shall  by  the  same  ordmance  pre- 
scribe whether  the  same  shall  be  made  by  spe- 
cial assessment,  or  by  special  taxation  of  con- 
tiguous property,  or  general  taxation,  or  both. 
Sections  from  3  to  15,  inclusive,  apply  to  cases 
where  the  local  improvement  named  in  the  or- 
dinance requires  the  taking  or  damaging  of 
private  properly.  The  last-named  sections 
specify  the  mode  of  proceeding  to  be  adopted 
for  making  just  compensation  for  the  private 
property  to  be  taken  or  damaged  for  said  im- 
provement. In  pursuance  of  a  petition  to  be 
filed  by  the  city  or  village  in  a  court  of  record, 
and  after  notice  by  service  of  process  or  pub- 
lication upon  the  parties  defendant,  the  com- 
pensation must  be  ascertained  by  a  jury;  and 
the  final  judgment  rendered  upon  the  finding  of 
the  jury  is  a  lawful  condemnation  of  the  prop- 
erty to  be  taken,  upon  the  payment  of  the 
amount  of  such  finding  in  the  manner  therein 
provided.  Section  63  of  said  article  9  provides 
that,  in  the  same  proceeding  in  which  the  judg- 
ment of  condemnation  is  rendered,  the  city  or 
village  may  file  a  supplemental  petition  pray- 
ing that  an  assessment  be  made  *'  for  the  pur- 
pose of  raisine  the  amount  necessary  to  pay 
the  compensation  and  damages  which  may  be 
or  shall  have  been  awarded  for  the  property 
taken  or  damaged,  with  the  costs  of  the  pro- 
ceeding."   In  the  case  at  bar  the  petition  for 
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the  assessment  of  the  special  tax  does  not  pur- 
port to  be  a  supplemental  petition  in  the  emi- 
nent domain  proceeding,  but  it  must  be  re^rd- 
ed  as  such  because  there  is  no  other  provision 
in  the  statute  for  making  an  assessment  to  raise 
the  amount  awarded  as  compensation  for  the 
property  taken  or  damaged,  except  that  which 
IS  embodied  in  said  section  58.  Does  section 
58  apply  to  such  a  case  as  is  presented  by  this 
record? 

The  ordinance  directs  that  the  cost  of  the 
real  estate  taken  or  damaged,  or  both,  be  as- 
sessed upon  and  collected  from  each  of  the  lot^v 
abutting  upon  the  alley  along  the  proposed 
line  thereof  in  proportion  to  the  frontage 
thereof  upon  said  alley.  This  means  that  the 
judgment  in  the  condemnation  proceeding  for 
the  value  of  the  land  taken,  and  for  damages 
to  the  land  not  taken,  shall  be  assessed  upon 
the  lots  abutting  upon  the  proposed  alley  in 
proportion  to  the  frontage  thereon.  The  pro- 
posed alley  is  to  be  opened  across  two  lots  only. 
Those  lots  ure  owned  by  two  persons  only. 
It  follows  that  the  property  abutting  upon  the 
proposed  alley  is  the  remainder  of  the  two  lots 
after  taking  out  the  land  required  for  the  alley, 
and  that  said  remaitider  is  the  only  property 
that  is  damaged  by  the  opening  of  the  alley. 
Therefore  the  judgment  for  the  value  of  the  land 
taken  is  assessed  against  the  remainder  of  the 
lotfifrom  which  the  land  is  taken,  and  the  judg- 
ment for  damages  is  assessed  against  the  land 
damaged.  The  consequence  is  that  the  owners 
of  the  two  lots  are  compelled,  either  in  whole  or 
in  part, to  pay  the  condemnation  judgments  ren- 
dered in  their  own* favor,  as  benefits  are  not  off- 
set against  such  jud^nnents  in  an  asssessment  by 
special  taxation.  For  example,  judgment  was 
rendered  in  favor  of  Mrs.  Loehr,  the  owner  of 
lot  2,  for  $365;  $265  for  the  value  of  the  por- 
tion of  the  lot  taken,  and  $100  for  damages  to 
the  part  not  taken;  but  this  judgment  is  em- 
braced in  the  amount  of  the  special  tax 
assessed  asainstthe  part  of  her  lot  not  taken, 
to  wit,  $749,  so  that  she  not  onlv  gets  no  com- 
pensation for  her  land  taken  and  no  compensa- 
tion for  damages  to  her  land  not  taken,  but  she 
is  compelled  to  pay  out  $384  in  addition  to  her 
loss.  The  judgment  in  favor  of  Mrs.  Latham, 
the  owner  of  lot  1 ,  was  $950,  $250  for  the  value 
I  of  the  portion  of  her  lot  taken,  and  $700  for 
damages  to  the  part  not  taken;  but,  as  $626 of 
this  judgment  is  included  in  the  amount  of  the 
special  tax  assessed  against  the  portion  of  her 
lot  not  taken,  she  loses  all  of  her  judgment  ex- 
cept $324.  Practically  and  in  effect  there  is 
here  a  taking  of  private  property  for  a  sup- 
posedly public  use  without  just  compensation. 

The  general  doctrine  is  that  the  constitu- 
tional prohibition  against  the  taking  of  private 
property  for  public  use  without  just  compen- 
sation has  reference  to  the  exercise  of  the  right 
of  eminent  domain,  and  not  to  the  exercise  of 
the  taxing  power.  A  strict  application  of  this 
doctrine  to  the  facts  of  the  present  case  in- 
volves the  following  propositions:  That  the 
proceeding  to  condemn  a  part  of  the  two  lots 
for  the  opening  of  the  alley  is  an  exercise  of  the 
power  of  eminent  domain;  that  in  that  pro- 
ceeding the  land  condemned  cannot  be  taken 
by  the  city  without  paying  the  condemnation 
judgment;  that,  on  the  other  hand,  the  pro- 
ceeding for  an  assessment  of  the  special  tax 
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upon  the  remainder  of  the  lots  is  an  exercise  of 
the  power  of  taxation ;  that  the  tax  is  imposed 
by  the  Legislature,  or  by  a  muDcipality  au- 
thorized by  the  Legislature  to  impose  it,  for 
the  purpose  of  raising  money;  that,  as  the  im- 
position and  collection  of  the  tax  do  not 
require  the  exercise  of  the  right  of  eminent  do- 
main, the  constitutional  prohibition  has  no  ap- 
plication. Money  is  property,  but  where  the 
Legislature,  or  a  municipality  acting  under  its 
authority,  imposes  a  tax,  many  cases  hold  that 
the  money  raised  by  that  tax — no  matter  how 
unjust  the  tax  may  be— is  not  private  property 
taken  for  a  public  purpose  without  just  com- 
pensation, within  the  meaning  of  the  Constitu- 
tion. The  objection  here,  howeyer,  is  not  that 
the  levy  and  collection  of  a  special  tax  of 
$1,875  upon  the  lot  is  the  taking  of  $1,875  in 
money  from  the  taxpayers  without  any  just 
compensation,  either  in  the  protection  to  be 
received  from  the  government,  or  in  the  bene- 
fits to  be  conferred  upon  the  residue  of  the 
property:  but,  on  the  contrary  the  objection  is 
that,  in  the  condemnation  proceeding  itself,  a 
part  of  the  lots  was  condemned  and  damage 
was  inflicted  upon  the  remainder  without  pay- 
ing for  the  property  so  conilemned  and  dam- 
aged, and  without  resorting  to  suitable  means 
for  the  purpose  of  raising  money  to  make  such 
payment. 

it  has  been  held  that  a  provision  for  com- 
pensation is  an  indispensable  attendant  upon 
the  due  and  constitutional  exercise  of  the 
power  of  depriving  an  individual  of  his  prop- 
erty under  the  right  of  eminent  domain.  Sage 
V.  Brooklyn,  89  N.  Y.  189.  Chancellor  Kent 
has  said  that,  to  render  valid  the  exercise  of 
the  power  to  take  private  property  for  public 
purposes,  '*a  fair  compensation  must,  in  all 
cases,  be  previously  made  to  the  individuals 
affected,  under  some  equitable  assessment  to 
be  provided  bylaw."  Gardner  v.  Newhurgh,  2 
Johns.  Ch.  162,  1  L.  ed.  332,  7  Am.  Dec' 326. 
Means  must  be  provided  whereby  compensa- 
tion can  be  obtained.  Chapman  \,  Gates,  54 
N.  Y.  132.  *  'Although  it  may  not  be  neces- 
sary, within  the  constitutional  provision,  that 
the  amount  of  compensation  should  be  actu- 
ally ascertained  and  paid  before  property  is 
thus  taken,  it  is  .  .  .  the  settled  doctrine  ^  .  . 
that,  at  least,  certain  and  ample  provision  must 
be  first  made  by  law.  ...  so  that  the  owner 
can  coerce  payment,  through  the  judicial  tri- 
bunals or  otherwise,  without  any  unreasonable 
or  unnecessaiy  delay."  Peojjle  v.  Hayden,  6 
Hill,  859.  It  is  necessary  that  the  Legislature, 
by  some  enactment,  **  make  certain  and  ade- 
quate provision  by  which  the  owner  can  coerce 
compensation."  2  Dill.  Mun.  Corp.  4th  ed. 
§  615.  Some  cases  have  gone  so  far  as  to  hold 
that  the  remedy  must  be  one  to  which  the 
party  can  resort  on  his  own  motion,  and  that. 
If  the  provision  be  such  that  only  the  public 
authorities  appropriating  the  land  are  author- 
ized to  take  proceedings  for  the  assessment,  it 
must  be  held  to  be  void.  Cooley,  Const.  Lim. 
6th  ed.  p.  693,  and  cases  in  note  1. 

In  recognition  of  the  doctrine  that  proceed- 
ings for  condemnation  of  private  property  for 
public  purposes,  under  the  right  of  eminent 
domain,  must  be  attended  by  legislative  provis- 
ion for  makiner  compensation,  the  Gfeneral 
Assembly  passed  section  53  of  article  9.    Under 

18  L.  R.  A. 


that  section  it  has  become  the  practice  io  this 
state  to  institute  proceedings  in  accordance  with 
sections  from  18  to  51.  inclusive,  of  article  9, 
for  the  making  of  special  assessments  apon 
the  property  specially  benefited  by  the  im- 
provement, m  order  to  raise  the  amount  neces- 
sary to  pay  the  compensation  for  property 
taken.  The  special  assessment  proceeding  does 
not  secure  a  complete  compensation  in  money . 
but  it  results  in  the  payment  of  the  con- 
demnation judgment,  either  in  whole  or  in  part, 
by  offsetting  against  it  the  special  bcDefits 
received  by  the  property  from  the  improve- 
ment. In  the  recent  case  of  GoodwiUie  ▼. 
Lake  View,  187  111.  51,  the  compensation 
awarded  to  one  of  the  property  owners  in  the 
condemnation  proceeding  exceeded  the  amoant 
assessed  as  special  benefits  in  the  special  as- 
sessment proceeding,  and  it  was  there  held  that 
the  property  was  properly  assessed  for  the 
amount  of  the  benefits  received,  but  that  the 
balance  of  the  award  should  be  paid  by  the 
city  from  its  corporate  funds.  In  other  words, 
where  the  proceeding  instituted  under  section 
58  is  by  special  assessment,  the  property  owner 
is  compensated  for  the  taking  of  his  property, 
either  in  special  benefits  alone,  or  in  special 
benefits  and  money.  If,  ther^ore,  section  53 
is  so  construed  as  to  authorize  a  proceeding 
by  special  assessment,  we  are  not  prepared  to 
say  that  it  does  not  make  such  provision  for 
compensation  as  will  satisfy  the  requirement 
of  the  Constitution.  But  we  do  not  think  that 
section  53  should  be  so  interpreted  as  to  justify 
a  resort  to  assessment  by  special  taxation. 
Special  taxation  does  not  proceed  upon  the 
theory  that  the  assessment  must  not  exceed  the 
special  benefits  received  from  the  improve- 
ment. Where  there  is  an  award  of  compensa- 
tion for  land  taken,  an  assessment  by  special 
taxation  of  the  amount  of  the  award  upon  the 
land  not  taken  is  not  an  adequate  provision  for 
compensation,  because  it  compels  the  property 
owner  to  pay  for  his  own  land.  This  isespe 
cially  true,  where,  as  here,  the  condemnation 
judgment  is  for  damages  to  the  land  nottaken, 
as  well  as  for  the  value  of  the  land  taken.  In 
such  case  the  special  tax,  imposed,  as  it  is,  upon 
the  abutting  residue  in  proportion  to  its  front- 
al, falls  upon  property  which  has  been  judi- 
cially determined  to  be  damaged.  The  owner 
cannot  offset  benefits  against  the  tax,  and  con- 
sequently the  assessment  is  not  equitable. 

it  is  said  that  the  power  of  taxation  vested  in 
the  Legislature  is  practically  absolute,  but  this 
is  only  true  where  such  power  is  not  restrained 
by  constitutional  limitations.  While  the  Con- 
stitution authorizes  cities  to  make  local  im- 
provements by  special  taxation,  it  at  the  same 
time  forbids  the  taking  of  private  property  for 
public  purposes  without  just  compensation. 
The  two  provisions  must  be  construed  to 
gether,  and  neither  must  be  so  construed  as  to 
nullify  the  other.  We  have  seen  that  the  con- 
stitutional prohibition  against  the  taking  of 
private  property  without  just  compensation 
involves  and  requires  some  provision,  which 
shall  be  ample  and  equitable,  for  raising  money 
to  pay  such  compensation.  Where  the  provis- 
ion so  made  is  the  levy  of  a  tax,  such  tax  levy 
is  the  mode  of  obtaining  the  compensation 
which  is  required  to  be  made.  Thus  the 
power  of  taxation  and  the  right  of  eminent  do 
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main  are  m^de  to  go  hand  in  hand.  The  one 
aids  the  other.  The  constitutional  exercise  of 
the  right  of  eminent  domain  necessitates  a  re- 
sort to  the  power  of  taxation.  The  power  of 
taxation,  when  thus  invoked  as  a  means  of 
providing  compensation  for  the  taking  of  pri- 
vate property,  is  necessarily  restricted  by  ihe 
constitutional  requirement  in  regard  to  such 
taking.  The  taxing  power  must  be  so  exer- 
cised as  to  give  to  the  property  owner  a  just 
compensation,  and  hence  cannot  be  exercised 
arbitrarily.  In  this  way,  the  constitutional 
prohibition  against  taking  private  property 
without  just  compensation,  though  strictly  ap 
plicable  only  to  a  taking  under  the  right  of 
•eminent  domain,  operates  as  a  limitation  upon 
the  power  of  taxation.  The  prohibition  re- 
<)uires  just  compensation,  and  therefore  the 
assessment,  which  is  made  to  effectuate  the 
prohibition,  must  be  so  made  as  to  realize  a 
3ust  compensation.  Where  a  part  of  a  man's 
lot  is  taken  for  an  alley,  and  the  balance  of  the 
lot  is  damaged  by  opening  the  alley,  special 
taxation  of  the  part  of  the  lot  not  taken,  in 
proportion  to  its  frontage  as  it  abuts  upon  the 
alley,  affords  no  just  compensation  for  the 
loss.  We  are  therefore  of  the  opinion  that 
section  53  does  not  authorize  assessments  by 
:special  taxation.  The  section  is  correctly  en- 
titled in  the  Revised  Statutes  of  1874  as  fol- 
lows: "Supplemental  petition  to  assess  benefits 
in  condemnation  case."  Hurd,  Rev.  Stat. 
1874,  chap.  24,  §  167;  Id.  §  53,  art.  9;  Id.  p. 
240. 

The  views  here  expressed  do  not  materially 
conflict  with  any  decision  heretofore  made  by 
this  court  upon  the  subject  of  special  taxation. 
The  cases  to  which  we  have  been  referred  are 
those  where  the  improvements  sought  to  be 
made  by  special  taxation  have  been  such  im- 
provements as  did  not  require  the  actual  taking 
and  damaging  of  the  property.  We  have  sus- 
tained special  taxation  as  a  mode  of  raising 
money  to  build  sidewalks,  to  grade  and  pave 
streets,  to  lay  sewers,  etc..  but  wo  know  of  no 
case  where  a  judgment  in  condemnation  for 
land  taken  has  b^n  assessed  back  by  special 
taxation  upon  abutting  property  in  proportion 
to  frontage.  An  ordinance  which  requires 
such  a  proceeding  is  an  unreasonable  ordi- 
nance, and  it  is  well  settled  that  city  ordinances 
must  be  reasonable  and  not  oppressive.  Bloom- 
ington  v.  Chicago  dt  A,  R.  Go.  184  HI.  451; 
Hyde  Park  v.  Carton,  132  HI.  100;  Tvgman  v. 
Chicago,  78  111.  405;  Craic  v.  Tolono,  96  111. 
265,  36  Am.  Rep.  143;  1  Dill.  Mun.  Corp.  4th 
ed.  §S  319,  321. 

In  White  v.  People,  94  III.  60i,  this  court 


sustained  the  power  of  the  Legislature  to  pro- 
vide for  the  construction  of  sidewalks  in  cities 
and  villages  by  special  tax  upon  the  adjoining 
lots  accoralng  to  their  respective  frontage  upon 
such  sidewalks.  But  there  the  sidewalk  was 
part  of  an  existing  street,  and  was  unquestion- 
ably a  benefit  to  Uie  propertv  of  the  owner  in 
front  of  whose  lot  it  was  built;  nor  did  its  con- 
struction require  the  taking  of  any  part  of  said 
lot.  In  Craw  v.  Tolono,  supra,  where  it  was 
held  that  there  was  no  personal  liability  upon  the 
owner  of  such  adjoining  lot  to  pay  the  special 
tax  so  levied  for  building  a  sidewalk,  the  ma- 
jority opinion  used  the  following  language  : 
"Serious  apprehensions  are  expressed  lest,  un 
der  the  power  to  enforce  special  taxation  upon 
contiguous  property  for  local  improvements, 
cities  may,  in  case  of  very  expensive  improve- 
ments, abuse  the  power,  and,  under  the  form 
of  its  exercise,  practically  confiscate  private 
property  to  public  use.  So  long  as  it  is  con- 
fined to  sidewalks,  there  is  little  cause  for  such 
apprehension.  It  will  be  time  enough  to  con- 
sider the  question  when  a  case  of  oppression 
occurs."  The  present  record  reveals  just  such 
a  case  of  oppression  as  is  referred  to  in  the 
Craw  Case.  In  AUen  v.  Drew,  44  Vt.  174,  the 
Supreme  Court  of  Vermont,  speaking  through 
Mr.  Justice  Redfield ,  said:  ' '  We  have  no  dou ot 
that  a  local  assessment  may  so  transcend  the 
limits  of  equalitv  and  reason  that  its  exaction 
would  cease  to  be  a  tax,  or  contribution  to  a 
common  burden,  and  become  extortion  and 
confiscation.  In  that  case  it  would  be  the  duty 
of  the  court  to  protect  the  citizen  from  rob- 
bery, under  color  of  a  better  name."  If  the 
assessment  in  the  case  at  bar  is  confirmed,  it 
will  amount  practically  and  in  effect,  to  a  con- 
fiscation of  the  property  of  the  appellees.  We 
are  therefore  of  the  opinion  that  the  county 
court  committed  no  error  in  sustaining  the 
objections  and  dismissing  the  petition.  Barnes 
V.  Dyer,  56  Vt.  469;  Wasliington  Ave.  69  Pa. 
352,  8  Am.  Rep.  255;  People  v.  Brooklyn,  4  N. 
Y.  419,  55  Am.  Dec.  266;  Loieeree  v.  Newark, 
38  N.  J.  L,  151;  Hancood  v.  Bloomington, 
124  III.  48;  Macon  v.  Patty,  57  Miss.  878,  34 
Am.  Rep.  451;  State  v.  Perth  Amboy,  52  N. 
J.  L.  182;  State  v.  Ramsey  County  Dist.  Ct. 
•29  Minn.  62;  Genet  v.  Brooklyn,  99  N.  Y. 
296. 

The  judgment  of  the  County]  Court  [is  af- 
firmed. 

CtbX^^  J. : 

I  think  this  opinion  in  conflict  with  former 
decrees  of  the  court,  and  I  do  not  concur  in 
the  judgment. 


INDIANA  SUPREME  COURT. 


James  B.  HEY  WOOD,  Trustee,  etc., 

Appi., 

T. 

Leander  A.  FULMER  et  at. 
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A  lease  and  not  a  mere  license  Is  made 


by  a  writinfi^  acknowledginiir  the  re- 
ceipt of  a  specified  amount  of  money  in 

payment  of  a  certain  described  sand-bar  for  one 
year  with  **the  exclusive  riirbt  to  all  gravel  and 
sand  for  the  year  above  named  and  excluding  ull 
other  parties  from  said  premises/^ 

(November  17, 1892.) 


Note.— Dwtincrton  between  a  lea^e  and  a  licenae.  I     In  Druse  v.  Wheeler,  22  Mich.  439,  the  privileifo 

The  above  ease  presents  with  unusual  clearness  I  frlven  to  certain  persons  to  enter  upon  premises  and 

the  distinction  between  a  license  and  a  lease  of  i  shelter  their  teams  whenever  they  attend  a  nelgrh- 

land.  '      boring  church  was  held  not  a  lease  but  a  mere  li- 
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APPEAL  by  complainant  from  a  iudgment 
of  the  Circuit  Court  for  Marion  County  in 
favor  of  defendants  in  a  proceeding  brought  to 
enjoin  them  from  entering  on  certain  land  and 
removing  saud  therefrom.     AffirmetJ. 

The  facts  are  stated  in  the  opinion. 

Measm.  Upton  J.  Hammond  and  Edwin 
St.  G.  Rogers,  for  appellant: 

When  the  owner  of  land  enters  into  an 
agreement,  upon  a  sufficient  consideration,  sub- 
jecting it  to  an  easement,  or  servitude,  or  profit 
a  prendre,  and  the  land  is  afterwards  sold  and 
conveyed  to  one  who  has  actual  or  construc- 
tive notice  of  the  agreement,  the  purchaser 
and  grantee  will  take  the  land  bound  by  the 
agreement,  and  will  be  restrained  from  violat- 
ing it,  whether  the  a^eement  is,  or  is  not,  one 
which  in  law  runs  wtth  the  land. 

Talk  V.  Moxluiy,  2  Phil.  774;  Pnrker  v. 
Nightivgale,  6  Allen,  341,  83  Am.  Dec.  632; 
Whitney  v.  Union  R.  Co.  11  Gray,  369,  71  Am. 
Dec.  715. 


But  it  is  not  the  consideration  in  which  the 
agreement  had,  as  between  the  parties  to  it, 
its  support,  that  makes  the  agreement  affect 
and  subordinate  the  land  when  afterwards  sold 
and  conveyed  to  some  third  person  for  value; 
but  it  is  the  actual  or  constructive  notice  which 
such  third  person  has  of  the  agreement  when 
becoming  the  purchaser  and  grantee  of  the 
land,  which  essentially  achieves  that  result. 

Paul  V.  Gonnerwille  db  N.  J.  R.  Co.  51  Ind. 
527:  Daties  v.  Se^rr,  L.  R.  7  Eq.  427;  Morland 
V.  Cook,  L.  R.  6  Eg.  262:  Raritan  Water  Poicer 
Co.  V.  Veg/ite,  21  K  J.  Eq.  463. 

Hence,  the  force  of  that  class  of  cases  where 
specific  performance  of  a  contract  has  been 
enforced  against  a  vendee  where  the  vendee, 
being  familiar  with  the  land,  or  having  seen 
it  shortly  before  becoming  its  purchaser  and 
grantee,  is  held  charged  with  constructive  no- 
tice  of  the  easement,  or  other  similar  right,  to 
which  the  contract  relates. 

Shackleton  v.  Suicliffe,   1   DeQ.  &  S.  609; 


cense  where  no  continuous  poflsession  was  contem- 
plated. 

An  affreement  by  the  leasee  of  a  building  to  per- 
mit a  third  person  to  place  a  sigrn  on  the  outside 
wall  at  a  certain  annual  compensation  is  a  mere  li- 
cense and  not  a  lease  within  a  covenant  against 
underlet tin^r.    Lowell  v.  Strahan,  145  Mass.  1. 

The  privilege  of  reasonable  storage  room  in  the 
basement  of  a  building  given  to  a  tenant  of  upper 
rooms  is  a  license  and  not  a  lease  of  any  part  of  the 
building.    Cluett  v.  Sheppard,  131  111.  836. 

An  agreement  to  let  millowners  have  two  acres 
of  ground  to  hold  and  use  as  their  own  as  long  as 
they  keep  the  mill  upon  it  and  keep  the  same  in 
running  order,  there  being  no  words  of  grant  or 
conveyance  of  any  description  whatever,  is  a  mere 
license.    Malott  v.  Price,  109  Ind.  2Z. 

A  grant  by  a  sealed  instrument  upon  a  considera- 
tion of  the  liberty  of  flowing  land  for  twelve  years 
without  restriction  and  for  eighty  years  during  the 
winter  half  of  the  year  between  November  16  and 
May  15  is  a  lease.  Smith  v.  Simona,  1  Root,  818, 1 
Am.  Dec.  48. 

One  having  board  and  lodging  at  a  certain  place 
in  which  particular  rooms  are  designated  for  his 
occupation  does  not  thereby  become  a  tenant. 
White  v.  Maynard.  Ill  Mass.  250,  15  Am.  Rep.  28; 
Wilson  V.  Martin,  1  Denio,  eOS. 

But  the  irore  furnishing  of  a  private  table  and 
similar  accommodations  to  a  tenant  of  certain 
rooms  in  a  buildmg  does  not  prevent  his  occupancy 
from  being  that  of  a  tenant.  Porter  v.  MerriU.  124 
Mass.  684. 

.Vn  agreement  for  the  use  of  gardens  and  a  music 
hall  on  four  days  for  a  series  of  four  grand  con- 
certs at  a  specitied  sum  per  day  was  declared  not  to 
be  a  lease  although  the  question  was  not  sttiotly 
decided  in  the  case.  Taylor  y.  Caldwell,  8  Best  & 8. 
826. 

No  demise  of  a  room  is  made  by  mer(;ly  letting 
standing  room  for  machines  and  furnishing  power 
to  run  them.    Hancock  v.  Austin,  14C  R.  N.  S.  634. 

Permission  for  a  monthly  rent  to  use  a  stable  for 
horses  subject  to  by-laws,  rules,  and  regulations  of 
a  railroad  company  which  owns  the  stables  was 
held  not  to  defeat  the  occupation  of  the  railroad 
company  for  the  purpose  of  taxation.  London  & 
S.  W.  R.  Ck).  V.  Buckmaster.  L.  R.  10  Q.  B.  70. 

And  a  grant  of  liberty  and  license  until  either 
party  gives  one  month^s  notice  to  fasten  a  coal 
hulk  to  moorings  placed  in  a  river  for  a  certain  an- 
nual payment  was  held  not  a  demise  for  the  pur- 
pose of  taxation  but  only  a  license.  Watkins  v. 
^'<iton-Noxt-Oravesend  Overseers,  L.  R.  8Q.  B.  860. 

K.A. 


As  to  mlnercUf. 

In  MountJoy*s  Case,  And.  807,  Godb.  17,  4  Leon, 
147,  it  was  decided  that  a  grant  of  the  right  for  a 
term  of  years  to  take  from  certain  premises  sufB- 
dent  ore  for  a  specified  purpose  did  not  exclude 
the  right  of  the  grantor. 

And  again  in  a  later  case  it  was  held  that  a  leave 
for  a  term  of  years  to  take  ore  from  land  at  a 
yearly  sum  is  a  license  and  not  a  lease  of  the  land. 
Ward  V.  Day,  4  Best  &  S.  387. 

So  the  mere  liberty  of  digging  for  coal  in 
another's  lands  does  not  give  an  exclusive  right  to 
the  coal.    Chetham  v.  Williamson,  4  East,  467. 

And  the  grant  of  liberty  to  dig,  work,  and  mine 
minerals  through  all  parts  of  a  tract  of  land,  to 
take  and  dispose  of  the  same,  is  only  a  license  and 
not  a  lease.    Doe  v.  Wood,  2  Bam.  &  Aid.  724. 

A  irrant  of  a  right  for  a  term  of  years  to  dig  fire 
coal  from  under  certain  Lands  is  merely  a  license 
which  does  not  preclude  the  granting  of  a  similar 
right  to  another  person.  Carr  v.  Benson,  L.  B.  3 
Ch.  App.  624. 

So  in  Silsby  v.  Trotter,  20  N.  J.  Eq.  238.  a  contract 
simply  giving  a  right  to  take  a  definite  quantity  of 
ore  at  a  specified  price  within  a  certain  time  did  not 
exclude  the  grantor*s  occupancy  of  the  mine. 

And  in  Grubb  v.  Bayard,  2  Wall.  Jr.  81,  a  grant  of 
the  right  to  dig  and  carry  away  all  the  iron  ore  in 
a  certain  tract  of  land  at  a  specified  rate  per  ton 
was  held  not  to  be  a  grant  of  the  ore  but  merely  an 
irrevocable  license. 

An  oral  agreement  that  another  may  enter  on 
one^s  lands  to  dig  for  ore  and  put  buildings  thereon 
for  that  purpose  paying  a  specified  sum  per  ton  for 
the  ore  was  held  in  Moore  v.  Miller,  8  Pa.  272,  to  be 
a  lease  and  that  it  was  a  question  for  the  Jury  on 
conflicting  evidence  whether  the  lease  was  for  a 
year  or  at  wilL  It  does  not  appear  in  this  case  that 
the  technical  distinction  between  a  lease  and  li- 
cense was  particularly  considered,  but  the  chief 
question  was  as  to  the  substantial  property  right  of 
the  co-called  lessee  to  continue  his  mining  opera- 
tions for  the  time  agreed. 

A  grant  of  the  right  to  take  ore  at  a  specified 
price  per  ton  does  not  exclude  the  grantor  but  is 
something  more  than  a  mere  revocable  license  and 
amounts  to  an  incorporeal  heriditament.  Johns- 
town Iron  Co.  T.  Cambria  Iron  Co.  82  Pa.  241,  72 
Am.  Dec.  788.  In  this  case  also  th^maln  question 
was  as  to  theexdusiveness  of  the  grantee's  right  in 
the  mine. 

A  grant  or  lease  of  the  riirht  and  privilege  to 
mine  coal  for  a  term  of  years  at  a  specified  price 
per  ton  was  said  in  Harlan  v.  Lehigh  Coal  &  Nav. 
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Orant  v.  Munt,  Coop.  173;  Pope  v.  Garland,  \ 
4  TouDge  &  C.  394;  Bowles  v.  Bound,  5  Ves.  [ 
Jr.  508;  Dyer  v.  Hargrate,  10  Ves.  Jr.  506;  2  • 
Pom.  Eq.  Jur.   ^  611;  Spath  v.  Hankins,  55 
Ind.  155. 

A  parol  liceDse  by  the  grantor  to  the  grantee 
of  land  for  the  use  of  a  way  along  the  margin 
thereof,  over  other  land  of  the  grantor,  does 
not  create  a  right  to  the  grantee  which  will 
fix  a  servitude  upon  (he  adjoining  land  after 
it  has  passed  to  a  purchaser  who  had  no  no- 
tice of  the  supposed  right. 

rox  V.  Letiston,  68  N.  H.  283. 

What  the  writing,  and  all  that  the  writing, 
evinces  in  the  way  of  intention  in  the  direction 
of  any  sale  and  purchase  of,  or  grant  of,  the 
8and  bar,  is  no  more  nor  less  than  an  exclusive 
right,  during  the  year  1890,  of  severing  and 
removing  gravel  and  sand  from  it. 

Any  lease  that  can  be  said  to  effect  any 
transfer  of  any  use  or  possession  of  land,  as 
land,  must  first  fulfill  the  condition  of  trans- 
ferring some  interest  in  land,  as  land. 

Whether  the  writing  be  a  lease  is  logically 


determinable  by  the  distinction  made  In  ad 
judged  cases  between  a  contract  for  the  sale  of 
so  much  gravel  and  sand  from  a  sand-bar,  or 
land,  as  the  vendee  may  see  fit,  during  a  des- 
ignated length  of  time,  to  enter  the  sandbar, 
or  land,  and  sever  and  remove,  and  a  contract 
for  the  sale  of  the  use  or  possession  of  the 
sand-bar.  or  land,  during  a  designated  length 
of  tidic,  in  the  sense  of  an  immediate  transfer 
to  the  vendee  of  the  property  in  its  content^ 
of  gravel  and  sand,  before  and  independently 
of  any  severance  of  such  sand  and  gravel  by 
the  vendee  from  the  sand-bar,  or  land. 

See  Smith  v.  Simons,  1  Root,  318,  1  Am. 
Dec.  48;  OtoeTis  v.  Lewis,  46  Ind.  488,  15  Am. 
Rep.  295;  Knight  v.  Indiana  Coal  dt  Iron  Co. 
47  Ind.  105,  17  Am.  Rep^  692;  Bogers  v.  Coj\ 
96  Ind.  157,  49  Am.  Kcp.  152;  Marrin  v. 
Brewster  Iron  Min.  Co.  55  N.  Y.  588.  14  Am. 
Rep.  322;  Moare  v.  Miller,  8  Pa.  272;  Williamti 
V.  Uibson.  84  Ala.  228. 5  Am.  St.  Rep.  868;  Fair- 
child  V.  Ditnbar  Furnace  Co.  128  Pa.  485;  Mas- 
sot  V.  Moses,  8  S.  C.  168,  16  Am.  Rep.  697. 

Each  of  the  above  cases  is  a  case  where  some 


<7o.,  85  Pa.  287.  to  srant  an  interest  in  the  land  and 
not  a  meie  license,  but  tbe  onJy  question  actually 
•decided  in  that  case  wus  that  there  was  no  implied 
warranty  of  the  existence  of  cooi  on  the  land. 

In  the  later  case  of  Funk  v.  Ualdeman.  53  Pa.SS!9, 
the  distinction  between  a  lease  and  a  license  was 
distinctly  taken  and  it  was  decided  that  a  deed  for 
«  present  consideration  and  also  for  a  share  of  tbe 
minerals  that  mifrbt  be  found  giving  a  ri^ht  to  bore 
^nd  excavate  for  oU  and  other  minerals  and  with 
the  exclusive  use  of  one  acre  of  land  around  each 
weU  or  tip  and  certain  other  privlleires  conveyed 
an  incorporeal  hereditament,  but  that  it  was  a  li- 
cense coupled  with  an  Interest  and  not  a  lease. 

Substantially  the  same  decision  was  made  in 
OloniDirer  v.  Franklin  Coal  Co.,  65  Pa.  9,  93  Am. 
Dec.  720,  in  respect  to  a  arrant  of  the  *f  ree  right  to 
dig  coal*'  at  a  certain  coal-bed. 

So  in  Dark  v.  Johnston,  55  Pa.  164,  08  Am.  Dec. 
732,  a  contract  for  a  present  consideration  and  also 
for  a  share  of  the  oil  that  might  be  found  giving  an 
exclusive  right  for  ten  years  to  sink  and  operate 
oil  wells  on  certain  lands  was  a  mere  license  but 
not  a  revocable  one. 

Again  in  Union  Petroleum  Co.  v.  BJiven  Petro- 
leum Co.,  72  Pa.  ITS,  the  exclusive  right  and  privi- 
lege of  boring  for  ealt,  oil,  or  minerals  granted  for 
«  cash  consideration  and  a  share  of  tbe  proceeds  of 
the  work  to  continue  until  a  mutual  agreement  to 
annul  it  was  held  to  be  an  Incorporeal  heredita- 
ment but  without  especially  distinguishing  be- 
tween a  lease  and  license. 

In  Shepherd  v.  McCalmont  Oil  Co.,  88  Hun,  87,  a 
grant  of  the  right  to  bore  for  and  take  cil  or  other 
minerals,  but  not  to  bold  possession  of  any  part  of 
the  land  for  any  other  purpose,  was  held  to  t)e  a  li- 
cense merely  and  not  a  grant  of  oil  under  the 
surface. 

But  the  cases  above  arc  to  be  clearly  distin- 
guished from  those  in  which  all  the  minerals  within 
certain  land  are  expressly  conveyed;  such  a  con- 
veyance grants  an  interest  in  the  land  and  excludes 
the  grantor  from  the  mine.  Hope's  Appeal  (Pa.) 
Jan.  4, 1888;  Caldwell  v.  Fulton,  81  Pa.  475, 72  Am. 
Dec.  760;  Mossot  v.  Moses,  3  8.  C.  168, 16  Am.  Rep. 
407;  Knight  v.  Indiana  Coal  ft  Iron  (3o.  47  Ind.  106, 
17  Am.  Uep.  9&SL 

Thus  the  grant  of  minerals  io  and  under  land 
with  a  right  to  go  upon  the  land  and  remove  them 
and  to  o<x;upy  it  with  such  constructions  and 
buildings  as  may  be  necessary  for  the  full  enjoy- 
ment of  the  grant  although  reserving  to  tbe  lessee 
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the  right  at  any  time  to  abandon  the  land  and  min- 
ing was  held  a  lease  and  not  a  license.  Knight  v. 
Indiana  Coal  8c  Iron  Co.  supra. 

So  a  grant  of  the  right  for  ten  years  to  enter  all 
or  any  part  of  a  tract  to  dig  and  take  away  min- 
erals '*that  may  be  found  on,  by  any  person  or  per- 
sons, or  contained  In  any  part"  of  all  that  tract,  but 
not  to  work  at  any  time  more  than  one  third  of 
the  land,  was  held  a  demise  of  the  minerals  for  ten 
years;  because  it  was  held  to  show  an  intent  to  ex- 
clude the  grantor.    Massot  v.  Moses,  supra. 

The  same  was  held  of  a  conveyance  of  tbe  full 
right,  title,  and  privilege  of  digging  and  taking 
away  coal  to  any  extent  the  grantee  might  think 
proper.    Caldwell  v.  Fulton,  supra. 

So  a  contract  purporting  to  be  a  license  from  the 
superintendent  of  the  United  States  lead  mines  for 
smelting  lead  ore  for  the  period  of  one  year  at  a 
speci&ed  rent  was  held  to  be  a  lease  as  it  called  for 
possession  of  the  land.  United  States  v.  Gratiot^ 
89  U.  S.  14  Pet.  526, 10  L.  ed.  578. 

A  conveyance  of  land  reserving  a  speclfled  quan- 
tity of  ore  at  a  certain  price  reserves  a  mere  licenses 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  107  Mass. 
290. 

In  Orubb  v.  Bayard,  supra,  although  the  grant 
was  of  all  tbe  iron  ore  in  the  tract,  the  court  re- 
garded the  fact  that  there  was  no  obligation  on  the 
part  of  the  grantee  to  mine  any  quantity  as  suffi- 
cient to  prevent  it  from  being  anything  more  than 
a  license  as  be  was  to  pay  only  for  what  was  mined. 

Nothing  more  than  a  right  or  license  or  privilege 
to  search  and  get  the  minerals  is  Imported  by  the 
words  ''bargain  and  sell  the  right  of  digging  for 
lead  ore,"  which  right  is  given  for  a  specified  gross 
sum.    Oillett  v.  Treganza,  6  Wis.  848. 

A  license  to  work  mines  is  necessarily  an  interest 
In  lands,  tenements,  and  hereditaments,  which  is 
within  the  Statute  of  Frauds,  and  possession  under 
such  a  llcens^jcreated  orally  was  held  to  be  merely 
an  estate  at  will.    Desloge  y.  Pearoe,  38  Mo.  688. 

In  this  case  a  six  months*  notice  was  held  to 
terminate  the  right. 

The  right  to  dig  and  carry  away  ore  in  considera- 
tion of  1000  pounds  of  iron  to  be  given  from  time 
to  time  is  an  incorporeal  hereditament,  and  an 
oral  agreement  therefor  is  not  valid  but  is  good 
only  as  a  license  revocable  at  will.  Riddle*  v. 
Brown,  20  Ala.  412, 56  Am.  Dec.  202. 

An  oral  contract  for  working  a  mine  is  a  mere 
license  and  not  a  valid  lease.  Wheeler  v.  W^st,  71 
Cal.  126.  &  A.  R 
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fixed  and  determinate  part  of  the  land  became, 
by  grant,  separated  in  point  of  proprietorship, 
temporary  or  absolute,  from  the  remaining 
part,  being  a  proprietorship  in  some  fixed  and 
determinate  part  of  the  soil  as  such,  as  distin- 
guished from  proprietorship  in  a  mere  incor- 
poreal right  to  enter  on  the  soil  to  which  the 
right  generally  extends  and  sever  and  remove 
from  within  its  boundaries  some  unfixed  and 
indeterminate  portion  of  one  or  more  of  its 
component  parts,  to  which  the  right  specially 
relates. 

In  this  case  the  right  is  to  sever  and  remove 
gravel  and  sand  from  within  the  named  bound- 
aries of  the  "sand  bar"  to  the  exclusion  of 
anv  participant  in  such  right,  during  the  year 
1890,  as  contradistinguished  from  the  right  or 
title  to,  or  property  in,  all  the  gravel  and  sand 
within  said  named  boundaries,  and  while  and 
as  part  and  parcel  of  and  contained  within  the 
soil  having  sudi  boundaries,  and  this  forms 
the  border  line  between  the  above  cases,  to 
which  may  be  added: 

Calduell  V.  Fulton,  81  Pa.  475,  72  Am.  Dec. 
760;  Barlan  v.  Le/iigh  Coal  ^av.  Co,  85  Pa. 
287;  Sttitart  v.  Chadmek,  8  Iowa,  468;  Cald- 
lodl  V.  Copeland,  87  Pa.  427,  78  Am.  Dec.  486; 
Kier  v.  Peterson,  41  Pa.  857;  Armstrong  v. 
CaldweU,  58  Pa.  284;  Pennsylvania  Salt  Mfg, 
Co.  V.  AW,  54  Pa.  9,— and  the  cases  of  Qlon- 
inger  v.  Franklin  Coal  Co.  55  Pa.  9;  Rutland 
MarbU  Co.  v.  Ripley,  77  U.  8.  10  Wall.  889,  19 
L.  ed.  955;  Or<yce  v.  Hodges,  55  Pa.  504;  Car- 
nahan  v.  Brown,  60  Pa.  28;  Funk  v.  Halde- 
man,  58  Pa.  229;  Dark  v.  Johnston,  55  Pa.  164, 
93  Am.  Dec.  782;  Arnold  v.  Stevens,  24  Pick. 
106,  85  Am.  Dec.  805;  Orubb  v.  Bayard,  2 
Wall.  Jr.  81;  Riddle  y.  Broum,  20  Ala.  412,  56 
Am.  Dec.  202;  Desloge  v.  Pearee,  38  Mo.  588; 
Gillett  V.  Tregama,  6  Wis.  848;  [Tnion  Petro- 
leum Co.  V.  Bliven  Petroleum  Co.  72  Pa.  173,— 
all  of  these  being  cases  which  proceed  upon 
the  ground  of  no  title  of  any  specific  part  of 
the  land  severed  from  the  title  of  the  land  in 
general — an  incorporeal  hereditament. 

The  writing  eviDces  a  contract  for  the  mere 
privilege,  for  the  year  1890,  of  severing  and  re- 
moving such  gravel  and  sand  from  the  * 'sand- 
ier" as  may  l£  severed  and  removed  at  all  dur- 
ing such  year;  so  long  as  gravel  and  sand 
continue  in  their  natural  condition,  and  no  act 
i j  done  by  the  appellees  towards  their  separa- 
tion from  the  land,  no  property  or  title  passes 
to  the  vendee.  Had  the  appellant's  vendor  re- 
fused to  permit  the  appellees,  as  vendees  of 
such  privilege,  to  enter  on  the  land  for  the  pur- 
pose of  severing  and  removing  from  the  free- 
hold gravel  and  sand,  as  it  was  agreed  they 
should  be  privileged  to  do,  his  refusal  would 
have  been  only  a  breach  of  contract,  remedia- 
ble in  an  action  for  damages. 

Drake  v.  Wells,  11  M\eu,  141:  Qiles  v.Si- 
monds,  15  Gray,  444.  77  Am.  Dec.  873;  Whit- 
marsh  V.  Walh^,  1  Met.  816;  Queens  v.  I^uis, 
46  Ind.  488.  15  Am.  Rep.  295. 

A  purchaser  of  the  land— one,  at  least,  with- 
out actual  or  constructive  notice  of  the  con- 
tract— would  not  take  the  land  affected  by  the 
obligation  of  the  contract. 

Boone  v.  Stover,  66  Mo.  480;  Cook  v.  Stearns, 
11  Mass.  588;  (-oleinan  v.  Foster,  1  Flurlst.  & 
N.  87;  Wallis  v.  Harrison,  4  Mees.  &  W.  538; 
Kamphouse  v.  Oaffner,  78  111.  453;    Wood  v. 
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Leadhitter,  18  Mees.  &  W.  884;  Greeley  v.  StU- 
son,  27  Mich.  153;  Bridges  v.  Purcell,  18  N.  C. 
492;  Perry  Y.  Fitzhowe,  «  Q.  B.  757;  Carter  v. 
^Tarten.  6  Md.  20;  Coleman  v.  Fo9Ur,  87  Eng. 
L.  &  £q.  489;  Shepherd  v.  McCalmont  Oil  Co. 
88  Hun,  37;  Williams  v.  Morrison,  82  Fed.  Rep. 
177;  Funk  v.  Haldeman,  58  Pa.  229. 

Mere  occasional  entries  on  the  land,  as  for 
the  purpose  of  severing  and  removing  gravel 
and  sand,  did  not  amount  to  a  possession  suf- 
ficiently clear,  open,  notorious,  and  unequivo- 
cal to  be  equivalent  to  constructive  notice  to  a 
purchaser  of  the  land. 

Meehan  v.  Williams,  48  Pa.  238;  Brown  v. 
Volkening,  64N.  Y.  76;  Loughridge  v.  Bowland^ 
52  Miss.  546;  Olidewell  v.  Spaugh,  26  Ind.  819. 

Messrs.  C.  S.  Denny  and  W.  F.  Elliott, 
for  appellees: 

Injunction  will  not  lie  for  taking  away  rocka 
and  minerals  from  mines  and  quarries,  nor  for 
cutting  thnber. 

Hoca  V.  Bass,  188  Pa.  828;  Leininger's  App. 
106  Pa.  398;  Sandys  v.  Murray,  1  Ir.  Eq.  Rep. 
29;  Thornton  v.  RoU,  118  111.  850;  McMillan  v. 
Ferrdl,  7  W.  Va.  228;  Hatcher  v.  Hampton,  7 
Ga.  49;  Jerome  v.  Ross,  7  Johns.  Ch.  815,  2  L. 
ed.  805, 11  Am.  Dec.  484. 

The  writing  set  forth  in  the  complaint  is  a 
lease  and  not  a  mere  revocable  license. 

12  Am.  &  Eng.  Encyclop.  Law,  title  Lease; 
Jackson  v.  Barsen,  7  Cow.  328,  17  Am.  Dec. 
517;  State  v.  Page,  1  Speer's  L.  408,  40  Am. 
Dec.  608. 

No  precise  form  of  words  is  necessary  to 
make  a  lease. 

Alcorn  v.  Morgan,  77  Ind.  184;  Munson  v. 
Wray,  7  Blackf.  403. 

An  instrument  conveying  an  estate  in  land„ 
subordinate  to  that  of  the  grantor,  to  a  grantee, 
upon  a  valid  consideration,  and  for  a  definite 
term,  is  a  lease  and  not  a  license. 

New  York,  C.  dbSl.  L.  R  Co.  v.  RandaU,  102 
Ind.  453;  Smith  v.  Simons,  1  Root,  318,  1  Am. 
Dec.  48;  Knight  v.  Indiana  Coal  db  Iron  Co. 
47  Ind.  105, 17  Am.  Rep.  692;  Mo(yre  v.  MiUer, 
8  Pa.  272. 

This  case  is  ruled  by  Massot  v.  Moses,  8  S.  C. 
168, 16  Am.  Rep.  697,  where  it  was  held  that 
a  grant,  for  a  term  of  years,  of  the  exclusive 
right  to  search  for,  take,  and  dispose  of  all 
phosphates  found  during  the  term  in  a  designat- 
ed tract  of  land  was  a  demise  of  the  beds  or 
veins  of  phosphates  contained  in  such  land. 

See  also  Knight  v.  Indiana  Coal  dt  Iron  Cn. 
siipra;  FaircfiUd  v.  Dunbar  Furnace  Co.  128 
Pa.  485;  Moore  v.  Miller,  supra. 

The  right  to  get  to  the  sand  and  haul  it  off 
would  pass  as  a  necessary  incident  to  the  grant 
even  if  the  use  of  the  premises  were  not  given 
to  the  appellees. 

See  Martin  v.  Brewster  Iron  Min.  Co.  55  N. 
Y.  538;  WiUUims  v.  Cibson.U  Ala. 228, 5  Am. 
St.  Rep.  808;  Shep.  Touch.  89;  Rogers  v.  Citx^ 
96  Ind.  157,  49  Am.  Rep.  152. 

McBride,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

A  construction  of  the  following  writing  will 
determine  every  question  presented  by  the  rec- 
ord in  this  case: 

'*  Indianapolis,  Ind.,  April  21,  1890.  Re- 
ceived of  Fulmer,  Cooper  «&  Co.  one  hun- 
dred   and  seventy-five    dollars,   in    payment 
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of  sand-bar  OQ  Fall  creek,  between  Central 
avenue  and  Meridian  street,  and  adjoining 
the  land  of  F.  W.  Morrison  on  the  south,  ana 
W.  O.  Patterson  on  the  north,  side  of  said 
creek  for  the  year  1890.  This  is  for  the  exclu- 
sive right  to  all  gravel  and  sand  for  the  year 
above  named,  and  excluding  all  other  rarties 
from  said  premises.  [Signed]  W.  O.  Fatter- 
son." 

Wlien  the  writing  was  executed,  W.  O.  Pat- 
terson, by  whom  it  was  executed,  was  owner 
in  fee  of  the  land  on  which  the  sand-bar  re- 
ferred to  was  located.  On  the  28th  day  of 
^lay  following,  he,  with  his  wife,  conveyed 
the  land  by  warrantv  deed  to  the  appellant,  as 
trustee  for  himself  (Hey  wood)  and  two  other 
parties.  This  suit  was  brought  to  enioin  the 
appellees  from  entering  upon  the  premises,  and 
hauling  away  sand  and  gravel  from  the  sand- 
bar in  question.  It  is  averred  in  the  complaint 
that  the  appellees  claim  the  right  so  to  do  by 
virtue  of  the  foregoing  writing.  It  is  also 
alleged,  in  substance,  that  neither  the  appellant 
nor  either  of  those  united  in  interest  with  him 
had  any  knowledge  of  the  existence  of  the 
writing  in  question  at  or  before  the  execution 
of  the  deed  to  them,  or  any  knowledge  or  no- 
tice that  thev  had  or  claimed  any  such  ri^ht  to 
or  interest  in  the  land.  The  presentation  of 
the  question  by  both  sides  is  able.  The  argu- 
ment of  counsel  for  the  appellant  is  especially 
skillful  and  forceful.  In  deciding  the  case  we 
will  confine  ourselves  to  the  sole  question  dis- 
cussed by  the  appellant.  The  determination 
of  this  question  depends  upon  whether  the 
writing  above  quoted  is  a  lease,  as  the  appellees 
contend,  or  is  a  mere  license,  under  which,  as 
against  Patterson  and  others  having  notice  of 
its  existence,  the  appellees  mi^ht  enter  upon 
the  premises  during  the  time  limited,  and  re- 
move an  indeterminate  quantity  of  sand  and 
gravel,  but  which  gives  no  interest  in  land  it- 
self, which  is,  we  think,  a  fair  statement  of  the 
appellant's  contention.  Among  many  defini- 
tions of  a  * 'lease''  found  in  the  books  are  the 
following:  "A  lease  is  a  contract  by  which 
one  person  devests  himself  of,  and  another 
takes  the  possession  of,  lands  or  chattels  for  a 
term,  whether  long  or  short."  Wood,  Land. 
&  T.  g  208.  "A  lease  at  the  common  law  is 
a  grant  or  assarance  of  a  present  or  future  in- 
terest for  life  or  for  years,  or  at  will,  in  lands 
or  other  property  of  a  demisable  nature,  a  re- 
version being  left  in  the  party  from  whom  the 
grant  or  assurance  proceeds."  Piatt,  Leases, 
1.  "A  lease  is  a  species  of  contract  for  the 
possession  and  profits  of  lands  and  tenements, 
either  for  life  or  a  certain  term  of  years,  or 
durin^the  pleasure  of  the  parties."  12  Am.  & 
Eng.  Encyclop.  Law,  title.  Lecue,  Q76.  *'No 
particular  form  of  expression  or  technical 
words  are  necessary  to  constitute  a  lease,  but 
whatever  expressions  explain  the  intention  of 
the  parties  to  be,  that  one  shall  devest  himself 
of  the  possession  of  his  property,  and  the  other 
shall  take  it  for  a  certain  space  of  time,  are 
sufficient  and  will  amount  to  a  lease  for  years 
as  effectually  as  if  the  most  proper  and  perma- 
nent form  of  words  had  been  made  use  of  for 
that  purpose."  12  Am.  &  Eng.  Encyclop. 
Law,   977.     **No  precise  form  of   words  is 
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necessary  to  make  a  lease.  Any  written  instru- 
ment expressing  the  agreement  of  the  parties^ 
signed  by  one  and  accepted  and  acted  upon  by 
the  other,  will  be  obligatory  upon  both."  Ai- 
eom  V.  Morgan,  77  Ind.  184.  In  the  case  from 
which  we  quote  the  foregoing,  the  written  in- 
strument wnich  the  court  there  held  to  be  a 
written  lease  was  in  form  a  receipt,  but  also 
contained  independent  stipulations  sufficient, 
in  the  opinion  of  the  court,  to  make  it  also  a 
contract.  A  lease  may  not  only  confer  upon 
the  lessee  the  right  to  the  occupancy  of  the 
leased  premises,  either  ^nerally  for  the  time 
limited,  or  for  some  specific  purpose  or  in  some 
specific  manner,  or  the  right  to  occupy  and 
cultivate  and  to  remove  the  products  of  culti- 
vation; but  it  may  confer  upon  him  the  power 
to  occupy  and  remove  a  portion  of  that  which 
constitutes  the  land  itself.  Familiar  and  com- 
mon examples  of  such  leases  are  those  author- 
izing the  lessee  to  quarry  and  remove  stone,  to 
open  mines  and  remove  ores,  minerals,  mineral 
coal,  etc.,  or  to  sink  wells  for  procuring  and 
removing  petroleum  and  natural  gas.  The 
power  to  execute  leases  for  such  purposes,  and 
the  fact  that  the  instrument  by  which  such  in- 
terest in  land  is  granted  may  be  in  all  essential 
particulars  a  lease,  will  not  be  questioned. 
Knight  v.  Indiana  Coal  db  Iron  Ch.  47  Ind.  105, 
17  Am.  Rep.  692.  Manifestly,  there  can  be  no 
valid  reason  why  a  lease  may  not  confer  upon 
the  lessee  the  right  to  remove  a  portion  of  the 
soil,  or  of  sand  and  gravel  found  upon  the  sur- 
face of  the  land  leased,  as  well  as  to  remove 
stone  or  iron  ore  or  mineral  coal,  found  either 
upon  t  he  surface  or  beneath  it .  In  our  opi nioo, 
the  writing  in  question  contains  all  of  the 
essential  elements  of  a  valid  lease.  Like  the 
writing  referred  to  in  Alcorn  v.  Morgan,  supra, 
it  is  in  form  a  receipt.  Like  that  writing,  also, 
it  contains  additional  independent  stipulations 
sufficient  to  make  it  a  contract.  Apply  to  it 
the  definitions  of  a  ''  lease"  above  quoted.  It 
will  be  found  that  by  its  terms  the  lessor 
devests  himself  of  and  confers  upon  the  lessee 
the  possession  of  the  land  for  a  definite  period. 
The  language  used,  ''This  is  for  the  exclusive 
right  to  all  gravel  and  sand  for  the  year  above 
named,  and  excluding  all  other  parties  from 
said  premises,"  is  sufiicient  to  exclude  even  the 
lessor  himself  from  the  premises  during  the 
year  1890,  and  to  give  to  the  lessee  during  that 
time  the  exclusive  right  to  enter.  Nor  can  it 
be  said  that  the  right  to  remove  gravel  and 
sand  is  the  right  to  remove  an  uncertain  and 
indeterminate  quantity.  The  court  has  no 
means  of  knowing  what  quantity  of  sravel  and 
sand  may  be  on  the  premises.  But,  during  the 
year  1890,  the  lessees  have  the  exclusive  right 
to  all  that  may  be  thereon.  If  possible  for 
them  to  remove  all  of  it  within  the  time  lim- 
ited, they  have  the  right  to  do  so.  If  any  re- 
mained at  the  expiration  of  the  term,  it  would, 
without  doubt,  revert  to  the  lessor,  but  during 
the  existence  of  the  term  the  right  to  all  is  al>- 
solute.  Our  construction  of  the  writing  leads 
to  an  affirmance  of  the  Judgment.  Judgment 
affirmed^  with  costs. 

Elliott,  J. ,  took  no  part  in  the  consideration 
or  decision  of  this  case. 
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1.  Notice  to  an  inmiraiice  company  at 
the  time  of  tlie  issnanee  of  a  p^cy 

that  there  Is  prior  Insuranoe  will  estop  it  from 
assertlDir  tLat  the  policy  Is  void  under  aconditioD 
aKalnst  other  iDSuraoce. 

2.  A  policy  of  insoraaee  conditioned 
ag^ainst  other  insnrance  is  avoided  by 

the  existence  of  other  insurance  at  the  time  of 
its  Issuance  although  such  other  insurance  is  not 
in  effect  at  the  time  of  the  loss. 

8«  Avoidance  of  an  insurance  policy 
for  breach  of  a  condition  against 
other  insurance  by  the  existence  of  a  prior 
policy  is  not  prevented  by  the  fact  that  the  lat- 

'  ter  contains  a  like  condition,  although  a  void 
policy  is  not  a  breach  of  such  a  condition. 

4.  A  condition  af^ainst'other  insurance 
contained  in  a  policy  of  insurance  is 
not  waived  by  the  issuance  of  the  policy  after 
notice  to  a  mere  soliciting  agent  of  the  existence 
uf  additional  insurance. 

(July  16, 180e.) 

ON  DEMURRER  to  replication  in  an  actioD 
brought  to  recover  the  amount  alleged  to< 
*  be  due  on  a  policy  of  Are  insurance.     Overruled 
as  to  the  first  point  and  sustained  as  to  the 

othfiTS. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simon  S.  Lapham  and  John  W, 
Hoffan,  for  plaintiff: 

Tne  requirement  for  written  assent  to  prior 
insurance  may  be  waived  by  an  insurance 
company  and  such  waiver  may  be  shown  by 
acts  and  representations  of  its  agents  at  the 
time  of  obtaining  the  policy  as  well  as  by  con- 
duct of  the  company. 

Kenton  Ins,  Co.  v.  Hhea,  6  Bush,  174,  99 
Am.  Dec.  676,  and  note;  German  Ins.  Co,  v. 
Gray,  8  L.  R.  A.  70,  48  Kan.  497.  19  Am.  St. 
Hep.  150;  Bartlett  v.  Fireman's  Fund  Ins.  Co. 
77  Iowa,  155;  American  Ins.  Co.y.  Gallatin, 
48  Wis.  86:  Key  v.  Des  Moines  Ins.  Co.  77 
Iowa,  174;  Sweetscr  v.  Odd  Fellows  Mnt,  Aid 
Ahso.  117  Ind.  97;  Hough  y.  City  F.  Ins.  Co.  29 
Conn.  10,  76  Am.  Dec.  581;  Farnum  v.  Phoi- 
nix  Ins.  C?.  88Cal.  846;  Russell  v.  Detroit  Mut. 
F.  Ins.  Co.  80  Mich.  408;  f/oge  v.  Dwelling- 
House  Ins.  Co.  188  Pa.  66;  2  Wood,  Fire  Ins. 
^§  422-525;  Union  Mut.  L  Ins.  Co.  v.  Wilkin- 
son, 80  U.  8.  18  Wall.  222.  20  L.  ed.  617; 
Fames  v.  Home  Ins.  Co.  of  A.  Y.  94  U.  8.  621, 
24  L.  e<i.  298. 

Notice  to  the  agent  is  notice  to  the  com- 
pany. The  only  proper  way  to  give  notice  to 
a  corporation  is  to  notify  an  agent  of  it,  as  cor- 
porations can  act  only  by  and  through  agents. 

Hayward  v.  National  Ins.  Co.  52  Mo.  181, 
14  Am.  Rep.  400;  Kister  v.  Lebanon  Mut.  Ins. 


Co.  5  L.  R.  A.  646,  128  Pa.  553;  2  Wood,  Fire 
Ins.  §5^  887-418,  425. 

Where  there  are  two  policies  of  insurance 
upon  the  same  property  and  the  second  con- 
tains a  provision  against  prior  insurance  with 
out  assent,  the  second  insurer  cannot  set  up 
the  prior  policy  in  defense  to  a  suit  upon  its 
policy,  where  the  first  policy  had  expired  at 
the  time  of  the  loss.  New  England  h\  A  M. 
Ins.  Co.  V.  Sehettler,  88  III.  166,  and  cases  cited. 

A  second  policy  of  insurance  avoids  a  prior 
policy  upon  the  same  property,  where  the  first 
policy  contains  a  provision  for  forfeiture  in 
case  of  subsequent  insurance  without  assent 
of  company. 

Carpenter  y.Promdenee  Washington  Ins.  Co. 
41  U.  8.  16  Pel.  496.  10  L.  ed.  1044;  Funke  v. 
Minnesota  Farmers  Mut.  F.  Ins  Asso.  29 
Minn.  347,  43  Am.  Rep.  216,  and  cases  cited: 
May,  Ins.  346. 

ti  the  agent  solicited  the  insurance  from  the 
plaintiff  and  was  the  sole  representative  of  the 
defendant  company  with  whom  the  plaintiff 
dealt,  throughout  the  entire  transaction,  taking 
his  application,  examining  the  property,  re- 
ceiving the  premium  and  delivering  the  policy 
as  alleged  in  this  replication,  then  the  plaintiff 
was  warranted  in  relying  upon  the  representa- 
tions of  the  agent  as  to  the  assent  of  the  com 
panv  to  prior  insurance  as  he  alleges. 

Minnock  v.  Eureka  F,  dt  M.  Ins.  Co.  90 
Mich.  236;  National  Fire  Ins.  Co.  v.  Crane, 
16  Md.  260,  77  Am.  Dec.  289,  and  cases  cited 
in  7iote;  Jennings  v.  Metropolitan  L.  Ins.  Co. 
148  Mass.  61. 

Even  if  the  agent's  representations  are  not 
effectual  to  estop  the  company  from  setting  up 
the  requirement  for  written  assent  as  to  prior 
insurance,  the  delivery  of  the  policy  itself  af 
ter  full  notice  constitutes  in  itself  a  written 
assent  to  such  prior  insurance,  without  the 
unnecessary  ceremony  of  expressly  assenting 
thereto  by  another  writing. 

Kenton  Ins.  Co.  v.  8/iea,  6  Bush,  174,  99 
Am.  Dec.  676;  National  Fire  Ins.  Co.  v. 
Crane,  supra;  Rerry  v.  American  C^nt.  Ins. 
Co.  182  N.  Y.  49;  Gristock  v.  Royal  Ins.  Co.  84 
Mich.  161 . 

Conditions  which  enter  into  the  validity  of 
a  contract  of  insurance  at  its  inception  may 
be  waived  by  its  agents  although  they  remain 
in  the  policy  when  delivered. 

Berry  v.  American  Cent.  Ins.  Co.  stipra, 
and  cases  cited;  Cross  v.  National  Fire  Ins. 
Co.  182  N.  Y.  138;  Minnock  v.  Ekireka  F.  <ft 
M.  Ins.  Co.  and  Gristock  v.  Royal  Ins.  Co.  su- 
pra; McCnbe  v.  Farm  Buildings  F.  Ins.  Co. 
14  Hun,  602.  • 

An  insurance  company  cannot  be  allowed  to 
avoid  its  contract  by  setting  up  a  cause  of  for- 
feiture which  its  own  agent  has  been  instru- 
mental in  producing. 

Wilson  V.  Conway  F.  Ins.  Co.  4  R.  I.  141  ; 
Greehe  v.  Equitable  F.  d  M.  Ins.  Co.  11  R.  I. 
484. 

Mr.  Charles  P.  Robinson  for  defendant. 


NOTB.— The  state  of  the  authorities  and  the  con- 
flict therein  on  the  question  of  the  waiver  of  a 
'condition  in  an  insurance  policy  by  its  issuance 

li.  R.  A* 


after  notice  to  the  insurance  agent  of  the  facts  to 
which  the  condition  applies  are  clearis*  shown  by 
the  opinion  of  the  court. 
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i»  (/..  delivered  the  opinion  of  the 
court: 

The  plaintifF  sues  upon  a  fire  insurance  pol- 
icy dated  January  10,  1891,  for  the  sum  of 
4|i,900.  The  house  and  bam  covered  by  the 
policy  were  totally  destroyed  by  fire,  Novem- 
her  5,  1891.  The  defendaDt's  second  plea  sets 
up  a  condition  that  the  policy  should  be  void, 
except  as  to  the  interest  of  the  mortgagee  of 
the  premises,  in  case  the  insured  had  or  should 
afterwards  have  other  insurance  on  said  prop- 
erty without  the  assent  of  the  defendant  com- 
pany in  writing  or  in  print,  and  avers  that 
there  was  other  insurance  on  said  property,  at 
the  date  of  the  policy,  in  the  Atlleboro  Mutual 
Fire  Insurance  Company ,  without  such  assent, 
whereby  the  policy  became  void.  To  this  plea 
the  plaintiff  replies — F^rat,  that  the  defendant 
had  notice  of  the  prior  insurance  at  the  time 
of  making  the  contract;  second,  that  there  was 
no  other  insurance  at  the  time  of  the  loss; 
third,  that  as  the  Attleboro  Company's  policy 
had  the  same  provision  it  became  void  upon 
the  procurement  of  the  policy  in  suit;  and, 
fourth,  that  the  plaintiff,  before  the  issuing  of 
the  policy,  informed  the  agent  of  the  defend- 
ant company  that  the  property  was  already  in- 
jured in  the  Attleboro  Company,  as  alleged  in 
the  plea.  The  defendant  moved  to  strike  out 
the  first  and  fourth  replications  for  certain 
technical  defects,  but  these  having  been 
amended,  the  case  now  stands  on  demurrer  to 
all  the  replications. 

The  first  question  is  whether  the  defendant 
company  is  estopped  from  settine  up  the  clause 
in  question  by  notice  to  itself  oi  the  prior  in- 
surance at  the  time  the  policy  was  issued. 
The  notice  is  not  pleaded  strictly  as  an  es- 
toppel, but,  since  the  facts  set  forth  can  be 
shown  on  trial  without  special  pleading,  we 
see  no  reason  why  it  may  not  be  set  up  in  the 
replication  with  the  same  legal  effect  that  the 
fact  would  have  in  evidence.  The  same  ques- 
tion was  decided  in  Greene  v.  EqvitabU  r.  d; 
M.  1m,  C^.,  11  R.  I.  434,  where  it  was  held 
that  a  mistake  in  a  policy,  limiting  the  amount 
of  insurance  after  due  notice  to  the  company 
of  a  larger  amount,  might  be  shown  in  evi- 
dence by  way  of  estoppel.  The  ground  of  the 
decisioD  was  that  it  would  be  a  kind  of  fraud 
for  the  insurer  to  insist  upon  a  forfeiture  for 
which  they  were  more  blamable  than  the  in- 
sured. It  would  be  taking  advantage  of  one's 
own  wrong.  We  see  no  reason  to  question 
that  decision,  and  ^following  it  we  must  hold 
the  first  replication  to  be  good. 

As  TO  the  second  replication,  we  think  it  is 
clear  that,  as  the  condition  in  question  relates 
to  the  validity  of  the  contract  at  its  inception, 
it  is  immaterial  what  the  facts  were  at  the  time 
of  the  loss.  If  the  policy  was  invalid  at  its 
issue,  for  want  of  consent  for  other  insurance, 
it  was  invalid  altogether.  If  it  was  not  in- 
valid, then  it  does  not  appear  to  be  void  at  all, 
and  hence  it  is  of  no  consequence  what  the 
fact  was  at  the  time  of  the  loss. 

To  sustain  the  third  replication,  we  think  it 
must  appear  that  * 'other  insurance/'  in  the 
sense  of  the  policy,  is  valid  insurance.  It  has 
been  held  that  when  a  policy  is  void  by  its 
own  terms  it  is  no  insurance  and  no  breach  of 
the  condition  relating  to  other  insurance.  See 
May,  Ins.  2d  ed.  g  805,  and  cases  cited. 

18  L.  R.  A. 


The  first  ix)licy  in  this  case  was  valid  prior  to 
the  date  of  the  policy  in  suit.  If  the  last  policy 
was  invalid,  and  there  has  been  no  subsequent 
insurance,  it  is  difficult  to  see  upon  what 
ground  the  first  policy  is  avoided,  and  the  sec- 
ond held,  as  set  up  in  the  replication.  With 
precisely  the  same  clause  in  each  policy  the 
principle  is  not  plain  which  would  select  the 
second  as  the  subsisting  policy  and  avoid  the 
first.  There  may  be  good  reason  for  saying 
that  both  should  be  avoided,  as  a  guard  against 
temptation  on  the  part  of  the  insured  to  obtain 
what  he  may  suppose  to  be  other  good  insur- 
ance: but  we  see  no  good  reason  for  holding 
that  the  operation  of  the  clause  avoids  the  first 
policy  and  holds  the  second.  In  New  England 
F,  d  M.  Ins,  Co.  v.  Sehettler,  38  111.  166.  cited 
by  the  plaintiff,  it  was  held  that  other  insur- 
ance on  the  property  became  void  by  a  re- 
moval of  the  store  insured  from  one  lot  to  an- 
other, which  was  expressly  assented  to  by  the 
plaintiff  in  error,  and  hence  there  was  no  other 
msurance  on  the  property  to  which  the  policy 
in  suit  attached  after  such  consent,  which  was 
given  u|K)n  the  payment  of  a  new  considera- 
tion and  increase  of  rate.  The  case  is  therefore 
(juite  distinguishable  from  the  case  at  bar,  and 
its  syllabus  seems  to  go  beyond  the  decision. 
The  cases  of  Carpenter  v.  Proxidenee  Wasft. 
Ins.  Co.,  41  C.  8.  16  Pet.  495,  10  L.  ed.  1044, 
and  Funke  v.  Minnesota  tanners  Mut.  F.  Ins. 
Asso,,'^  Minn.  347,48  Am.  Rep.  316,  do  indeed 
support  the  plaintiff's  contention  that  the  first 
policy  was  avoided  by  the  issuing  of  the  sec- 
ond, but  upon  the  ground,  which  would  be 
fatal  to  the  replication,  that  both  policies  were 
avoided.  We  do  not  need  to  pass  upon  that 
question  in  this  case,  since  under  neither  class 
of  the  cases  referred  to  would  the  replication 
be  good.  If  both  policies  are  avoided  by  the 
operation  of  the  clause  in  question,  it  is  no 
answer  to  the  plea  to  say  that  the  first  is  void. 
If  the  other  insurance  must  be  valid  insur- 
ance, the  replication  is  not  well  founded  in 
law.  since  under  such  a  rule  the  first  policy 
would  not  be  avoided  because  of  the  invalidity 
of  the  second. 

The  fourth  replication  raises  a  question  of 
greater  difficulty,  whether  the  fact,  that  the 
plaintiff  informed  the  ngent  of  the  defendant 
company,  who  procured  the  insurance,  of  the 
existence  of  other  insurance,  is  a  sufficient  an- 
swer to  the  plea  setting  up  the  clause  of  the 
policy  as  to  other  insurance,  and  alleging  the 
breach  of  it.  Upon  this  point  we  think  the 
tendency  and  weight  of  modern  decisions  are 
in  favor  of  the  plaintiff.  In  some  of  these 
cases,  however,  it  is  to  be  observed  that  the 
agents  were  general  agents  of  the  company, 
having  full  authority  to  make  contracts  of  in- 
surance and  to  issue  policies,  and  con.sequentlv 
standing  in  the  place  of  the  company  itself. 
See  Oermnn  Ins.  Co.  v.  Chray,  43  Kan.  497,  8 
L.  R.  A.  70,  19  Am.  St.  Rep.  150;  American 
Ins.  Co.  V.  QaUaUn,  48  Wis.  36;  Berry  v. 
American  Cent.  Ins.  Co.  132  N.  Y.  49;  Cross 
V.  National  F.  Ins.  Co.  132  N.  Y.  133;  Min 
nock  V.  Eureka  F.  &  M.  Inf.  Co.  90  Micb,236,— 
which  were  cases  of  general  agents;  Ilnyward 
V.  National  F  Ins.  Co.  52  Mo.  181,  14  Am. 
Rep.  400,  where  the  notice  was  given  to  the 
vice  president  of  the  company;  and  National 
F.  Ins.  Co.  V.  Crane,  16  xMd.  260,  77  Am.  Dec. 
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289,  where  the  notice  was  g:iven  fo  the  presi- 
dent of  the  company.  Other  cases  hold  that 
an  agent  to  procure  applications  for  insurance, 
and  to  forward  them  to  the  company,  is  an 
a^ent.of  the  company  who  may  waive  the  con- 
dition of  the  policy.  Key  v.  Dett  Moines  Ins. 
Go,  77  Iowa,  174;  Kister  v.  Lebanon  Mut.  Ins. 
Go.  128  Pa.  653,  5  L.  R.  A.  646;  Farnum  v. 
Phanix  Ins.  Go.  88  Cal.  246;  Union  Mut,  L. 
Ins.  Go.  V.  Wilkinson,  80  U.  8.  13  Wall.  222, 
20  L.  ed.  617;  Fames  v.  Home  Ins.  Go.  94  U. 
8.  621,  24  L.  ed.  298;  Russell  v.  Detroit  Mut. 
F.  Ins,  Go,  80  Mich.  407. 

Most  of  the  decisions  of  this  class  are  hased 
upon  considerations  of  public  policy;  that  the 
insured  generally  looks  upon  the  agent  of  the 
company  as  its  full  and  complete  representa- 
tive, and,  in  view  of  the  apparent  authority 
with  which  he  is  clothed,  he  must  be  so  re- 
garded, in  order  to  protect  the  insured  from 
an  unconscionable  advantage  which  the  com- 
pany may  take  from  some  provision  of  the 
policy.  Doubtless  there  have  been  cases  where 
the  insurance  companies  have  taken  such  ad- 
vantage of  the  insured,  but,  doubtless,  too, 
there  nave  been  quite  as  many  cases  where  the 
insured  have  practiced  imposition  and  fraud 
upon  the  company.  The  contract  of  insur- 
ance requires  good  faith  on  both  sides.  If  a 
companyi[cannot  protect  itself  from  fraudulent 
claims,  either  innocent  stockholders  must  suf- 
fer, or  all  who  have  property  to  insure  must 
contribute  to  such  claims  by  the  payment  of 
rates  sufficiently  high  to  allow  for  the  chances. 
There  is  much  room  for  doubt,  therefore, 
whether  public  policy  requires  the  adoption  of 
a  rule  which  treats  a  contract  of  insurance 
differently  from  any  other  contract  in  writing. 
But,  however  this  may  be,  we  recognize  the 
tendency  of  decision  in  favor  of  the  insured, 
and,  if  this  were  a  new  question  in  this  state, 
we  might  feel  compelled  to  vield  to  the  weight 
of  authority.    Opposed  to  this  line  of  decisions. 


Massachusetts  has  stood  almost  alone,  with  a 
sturdiness  characteristic  of  the  commonwealth, 
and  the  decision  of  this  court  in  Wilson  v. 
Gonway  F.  Ins,  Ct?.,  4  R.  I.  141,  was  in  har- 
mony with  the  Massachusetts  cases.  In  that 
case  it  was  held  that  an  agent  who  is  em- 
powered merely  to  receive  applications  to 
transmit  to  the  company,  and,  if  they  chose  to 
take  the  risk,  to  receive  the  policy  and  to  is- 
sue to  the  applicant  on  payment  of  the  pre- 
mium, is  not  the  a^ent  of  the  company  for  the 
making  of  applications;  that  if  be  is  employed 
by  the  applicant,  or  acts  for  him  in  drawing 
up  the  application,  he  is  the  applicant's  agent, 
for  whose  mistakes  the  applicant  is  responsi- 
ble; and  that  the  company  cannot  be  auected 
with  notice  by  verbal  communications  made 
by  an  applicant  to  an  ageut  so  authorized. 
Stability  of  decision  is  very  important  in  the 
administration  of  the  law,  and  as  this  doc- 
trine has  stood  so  lone:  in  this  state,  apparently 
without  question,  and  as  it  rests  upon  good 
reason,  and  is,  moreover,  in  line  with  the  rule 
of  the  state  under  whose  law  both  these 
policies  were  issued,  we  see  no  sufficient 
ground  to  depart  from  it.  See  Batehelder  v. 
Queen  Ins.  Go.  135  Mass.  449;  Lohnes  v.  In- 
surance Go.  of  N.  A,  121  Mass.  439.  In  Mas- 
sachusetts general  agents  and  officers  of  a  com- 
pany have  authority  to  waive  conditions  in  a 
policy.  Little  v.  Phanix  Ins.  Co.  123  Mass.  880, 
25  Am.  Rep.  96;  8hatemut  Sugar  Ref.  Co.  v. 
People's  Mut.  F,  Ins.  Co,  12  Gray,  535;  Priest 
v.  Citizens'  Mut.  F.  Ins,  Go.  3  Allen,  602. 

The  replication  in  this  case  simply  sets  out 
that  the  plaintiff  informed  the  agent  of  the 
company  who  applied  to  him  for  insurance  of 
the  existence  of  the  prior  policy.  In  our  opin- 
ion, this  is  not  sufficient  to  amount  to  a 
waiver.  ' 

The  demurrer  to  the  first  replication  to  the 
second  plea  must  be  overruled^  and  tfu  other 
demurrers  sustained. 


MINNESOTA  SUPREME  COURT. 


SAVINGS  BANK  OF  ST.  PAUL,  Appt,, 

V. 

Panat  AUTHIER<?«  al.,  and  E.  J.  Daly.  Respt. 
( Minn ) 

*A  sommons  directed  to  the  defendant 
waji  served  upon  another  person.   The 

latter  mailed  to  the  defendant  the  copy  served 
upon  him,  and  the  defendant  reoeived  it  by  mall. 
Held^  no  service,  and,  judgment  havingr  been  en- 
tered on  default,  the  defendant  was  entitled  to 
have  it  set  aside  as  void  on  motion,  without 
showlnff  a  meritorious  defense. 

(December  27,  1802.) 

APPEAL  by  complainant  from  an  order  of 
the  District  Court  for  liamsey   County 
setting  aside  a  judgment  in  its  favor  in  an 

^Headnote  by  Dickinson,  J. 


action  brought  upon  a  bond  conditioned  lo 
save  it  harmless  and  free  from  all  loss  by 
reason  of  the  filing  of  mechanics'  liens  against 
certain  real  estate.    Affirmed. 

Daly  was  a  surety  upon  the  bond  of  which 
Authier  was  principal.  The  summons  seems 
to  have  been  regularly  served  upon  Authier, 
and  on  November  19,  1891,  a  deputy  sheriff  of 
Ramsey  county  approached  one,  John  £. 
Dailey,  and  asked  him  if  his  name  was  Daly. 
Upon  receiving  an  affirmative  reply  the  deputy 
handed  him  a  copy  of  the  summons  and  com- 
plaint. Dailey  afterward  discovered,  upon 
reading  the  papers,  that  he  was  evidently  not 
the  person  intended  to  be  served,  and  he  there- 
upon enclosed  the  summons  and  complaint  in 
an  envelope  directed  to  E.  J.  Daley,  St.  Paul, 
Minnesota,  and  deposited  the  same  in  a  letter 
box.  This  letter  was  received  by  E.  J.  Daly 
on  December  4, 1891. 


Nora.— This  brief  case,  although  it  may  seem 
to  be  too  plain  for  dispute,  is  reported  in  connec- 
tion with  the  one  following  to  illustrate  the  subject 

18  L.  R.  A. 


of  personal  service,  as  to  which,  see  also  Wilson  v 
Trenton,  16  L.  R.  A.  200,  68  N.  J.  L.  64A. 


1892. 
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Further  facts  appear  in  the  opiDion. 

Mr.  O.  H.  Comfort,  for  appellant: 

Minn.  Gen.  Stat.,  chap.  66,  §  59,  prpvides 
that  the  summons  shall  be  served  ''by  deliver- 
ing a  copy." 

This  was  done,  at  the  latest,  on  December  4, 
1891.  It  was  then  the  mail  carrier  delivered  it 
to  him  under  circumstances  sufficient  to  notify 
him  that  ''service"  was  intended. 

Under  chap.  66,  §  74.  a  "summons,"  which 
is  not  "process,"  but  "notice,"  may  be  served 
by  mail. 

It  is  **the  fact  of  service  which  gives  juris- 
diction and  not  the  evidence  of  it." 

SkiUman  v.  Greenwood^  15  Minn.  102;  MilU 
Iaics  County  Oomrs.  v.  MorrUon,  22  Minn.  179. 

The  court  had  jurisdiction  of  the  action  and 
of  the  parties,  including  this  defendant,  at  the 
time  the  judgment  was  entered.  Such  a  judg- 
ment may  be  "voidable,  but  is  never  void," 
and  this  principle  needs  no  citation  of  author- 
ities in  this  state. 

By  continuation  of  the  act  of  the  officer,  by 
J.  E.  Dailey,  the  service  upon  him  became 
service  upon  this  defendant,  being  coupled 
with  the  notice  (letter)  stating  these  papers  had 
been  served,  were  intended  for  defendant,  he 
hoped  he  would  get  them,  etc. 

Defendant  consented  to  this  and  accepted 
such  service  as  such  continuation,  and  did  not 
object  to  or  return  the  papers  to  any  one. 

Defendant's  neglect  to  at  least  attempt  re- 
turn of  these  papers  estops  him  to  say  they 
were  not  served. 

Frear  v.  Heieheri,  34  Minn.  96. 

Messrs.  Williams  A;  Schoonmaker,  for 
respondent: 

"The  summons  shall  be  served  by  delivering 
a  copy  thereof  to  the  defendant  personally. 

Minn.  Gen.  Stat.  1878.  g  59. 

Some  person  must  deliver  to  the  defendant 
personally  a  copy  of  the  summons,  knowing 
that  the  paper  so  delivered  is  a  copy  of  a  sum- 
mons, and  intending  to  serve  the  same  on  the 
defendant  for  the  purpose  of  commencing  an 
action  against  him. 

The  person  making  the  service  must  have 
authority  from  the  plaintiff  to  make  such 
service,  otherwise  there  is  no  authority  or 
intent  to  commence  an  action,  and  hence  no 
service 

See  Bardwell  v.  Collins,  9  L.  R.  A.  152.  44 
Minn.  97. 

The  recognized  way  of  serving  process,  in 
the  absence  of  statutory  provision,  is  by  de- 
livering a  copy  and  showing  to  the  defendant, 
if  he  desires  it.  the  original. 

iSmith  V.  K&rr,  49  Hun,  29;  Williams  r.  Von 
Valkenhurg^  16  How.  Pr.  152;  Goggs  v.  Hunt- 
in^Uiwer,  12  Mees.  &  W.  508. 

The  mode  of  serving  prescribed  by  statute 
must  be  strictly  follow^. 

Hefner  v.  Gum,  29  Minn.  108. 

Even  if  the  judgment  be  considered  only 
voidable  and  not  absolutely  void,  still  the  court 
was  justified  in  vacating  it. 

18  L.  R.  A. 


Covert  ▼.  Clark,  23  Minn.  589. 

Every  defendant  mav  insist  that  legal  pro- 
ceedings against  him  shall  be  conducted  regu- 
larly and  according  to  the  law  and  practice  of 
the  courts,  as  well  where  he  has  a  defense 
upon  the  merits  as  where  he  suffers  a  default 
to  pass  against  him,  and  be  is  never  obliged  to 
disclose  merits,  or  allege  excuses  (except,  per- 
haps, unreasonable  delay)  when  he  assails  his 
adversary's  proceedings  for  irregularity  or 
informality. 

Mackubin  v.  Smith,  5  Minn.  867. 


Dickinson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  setting 
aside  a  judgment  entered  upon  default  against 
the  above-named  respondent  with  another  in 
the  district  court.  The  court  was  right  in 
setting  aside  the  judgment,  for  no  jurisdiction 
over  the  defendant  had  been  acquired  by  a 
service  of  the  summons  upon  him.  It  was 
shown  so  as  to  leave  no  room  for  doubt  that 
the  service,  upon  proof  of  which  the  judgment 
was  entered,  was  really  made  upon  another 
person, — one  John  E.  Dailey.  The  latter, 
discovering  the  mistake,  mailed  to  the  defend- 
ant the  copy  of  the  summons  served  upon 
him,  with  a  letter  explaining  the  matter.  The 
copy  so  sent  by  mail  was  received  by  the  de- 
fendant before  the  entry  of  the  judgment. 
Within  a  few  days  after  the  entry  of  the  judg- 
ment the  application  was  made  to  set  it  aside. 
The  facts  as  to  the  service  being  as  above 
stated.  It  is  perfectly  useless  to  try  to  sustain 
the  judgment,  or  to  oppose  the  order  setting  it 
aside.  The  transmission  of  the  summons  by 
mail  was  wholly  unauthorized  by  law  as  a 
mode  of  service,  and  of  no  more  effect,  al- 
though the  defendant  received  it,  than  would 
have  been  his  finding  it  in  the  street  if  it  had 
been  lost.  The  statute  not  only  prescribes  that 
service  shall  be  made  by  delivering  a  copy 
thereof  to  the  defendant  personally,  (special 
provision  bein^.  however,  made  for  a  different 
mode  of  service  at  the  house  of  his  usual 
abode,)  but  it  in  terms  declares  that  the  pro- 
vision with  reference  to  the  service  by  mail  of 
notices  and  other  papers  in  actions  shall  not 
apply  to  the  service  of  a  summons.  Gen. 
Stat.  1878,  chap.  66,  §§  69,  78. 

The  judgment  being  void  for  want  of  juris- 
diction, the  appellant  was  entitled  to  have  it 
set  aside,  even  thougli  he  made  no  showing  of 
a  meritorious  defense.  Heffner  v.  Gum,  29 
Minn.  108. 

As  the  judgment  mi.^ht  properly  have  been 
set  aside  without  condition,  the  appellant  has 
no  reason  to  complain  that  conditions  were  im- 
posed upon  the  respondent  not  prejudicial  to 
the  appellant.  He  cannot  complain  that  the 
respondent  was  allowed  to  answer,  interposing 
any  defense  which  he  might  then  have. 

Order  affirmed. 
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1.  An  affidavit  Is  not  sufficient  as  a 
basis  for  settinf^  aside  of  a  Judgment 

entered  after  trial  ex  parte  which  states  simply 
that  defendant  ''has  fully  stated  his  case  to  his 
attorney,  who  has  advised  him  that  he  has  a  good 
defense  on  the  merits  to  plain  tiff  Xaotion." 

8.  That  service  of  notice  of  a  motion  to 
place  a  case  on  the  short-canse  calen^ 
dar  is  defective  because  the  copy  was  left 
only  with  one  who  merely  has  desk  room  in  the 
office  which  defendant's  attorney  occupies  is 
waived  if  such  attorney  acquires  knowledere  of 
the  attempted  service  and  with  reason  to  be- 

^  lleve  that  plaintiff's  attorney  is  relying  on  such 
service  suffers  the  case  to  be  placed  upon  such 
calendar  and  tried  without  objection. 

8*  Knowledge  on  the  part  of  defend- 
ant's attorney  of  an  attempted  service 
npon  him  of  a  notice  of  motion  to  place 
a  case  upon  the  short-cause  calendar  by  leaving 
a  copy  with  a  co-occupant  of  the  same  office 
will  be  assumed  where  it  is  not  positively  denied 
but  the  affidavits  of  denial  merely  deny  facts  the 
nonexistence  of  which  is  perfectly  consistent 
with  such  knowledge. 

(  ) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  refus- 
ing to  set  aside  a  judgment  rendered  after  an 
ece  parte  bearing  in  favor  of  plain tilT  in  an  ac- 
tion appealed  from  a  Justice's  Court.  Af- 
firmed. 

The  Illinois  Practice  Act  requires  every  case 
to  be  placed  on  the  docket  in  the  order  of  its 
commencement,  and  to  be  called  and  tried  in 
its  order  on  the  docket. 

As  constituting  an  exception  in  certain  cases 
to  the  provisions  of  the  above  Act  the  Legis- 
lature passed  the  following  Act: 

Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly: 
That  it  shall  be  the  duty  of  the  clerk  of  each 
court  of  record,  in  this  state,  to  prepare  a  trial 
calendar,  in  addition  to  the  regular  trial  calen- 
dar, of  each  court,  to  be  known  as  the  *'Sbort- 
cause  Calendar."  Upon  the  plaintiff,  his 
agent  or  attorney,  in  any  suit  at  law  pending 
in  any  court  of  record,  filing  an  affidavit  that 
he  verily  believes  the  trial  of  said  suit  will  not 
occupy  more  than  one  hour's  time,  and  upon 
ten  days'  previous  notice  to  the  defendant,  his 
agent  or  attorney,  said  suit  shall  be  placed  by 
the  clerk  upon  said  "Short-cause  Calendar." 


On  February  11,  1892,  one  of  the  attornt-ys 
for  plaintiff  in  this  case  filed  an  affidavit  stat- 
ing that  he  verily  believed  that  the  trial  of  the 
suit  would  not  occupy  more  than  one  hour '8 
time.  On  the  same  day  a  notice  was  drawn 
informing  defendant's  attorney  that  such  af- 
fidavit had  been  filed  and  that  the  clerk  of 
court  would  place  the  suit  on  the  short-cau9e 
calendar  for  trial  as  the  statute  provided.  On 
February  13,  1892,  one  A.  K.  Eastman  made 
affidavit  that  he  served  the  notice  by  leaving  a 
true  copy  on  February  1 1,  1892,  with  a  person 
giving  his  name  as  Burdett,  in  charge  of  the 
office  of  said  defendant's  attorney.  On  March 
7,  1892,  and  in  the  absence  of  defendant  or 
any  attorney  representing  him,  the  cause  was 
reached  on  the  short- cause  calendar  and  called 
for  trial,  and  judgment  was  entered  against 
defendant. 

Subsequently  a  motion  was  made  by  defend- 
ant to  set  aside  the  verdict  and  judgment  and 
grant  a  new  trial  upon  the  ground  that  neither 
efendant  nor  his  attorney  were  ever  directly 
or  indirectly  notified  that  said  cause  had  been 
placed  on  the  short-cause  calendar  for  trial, 
and  that  the  same  was  improperly  and  irregu- 
larly placed  thereon. 

In  support  of  said  motion  an  affidavit  was 
filed  by  defendant  in  which  he  stated  that  he 
had  fully  stated  his  case  to  his  attorney  who 
had  advised  him  that  he  had  a  good  defense 
on  the  merits  to  the  plaintiff's  action.  That 
no  notice  that  said  cause  was  to  be  placed  on 
the  short-cause  calendar  had  ever  been  served 
on  the  defendant  and  that  he  had  no  knowl- 
edsre  that  said  cause  had  been  placed  on  said 
calendar  or  was  to  be  tried  at  the  present  term 
until  after  it  had  been  called  and  disposed  of 
by  the  court. 

Also  an  affidavit  of  William  F.  Bigelow.  dc 
fendant's  attorney,  stating  that  deponent  bad 
no  notice  that  said  cause  had  been  placed  on 
the  short-cause  calendar  and  was  to  be  brought 
to  trial  at  the  present  term  of  court.  That  '*he 
has  not  now  and  never  has  had  any  busines:^ 
relations  with  John  B.  Burdett  who  has  desk 
room"  in  the  same  office  with  deponent,  **bui 
never  has  been  in  charge  of  said  office."  That 
both  Burdett  and  deponent  "are  now  and  for 
several  mouths  prior  hereto  have  been  subten- 
ants, bavins:  only  desk  room  in  the  said  room; 
that  deponent  never  at  any  time  authorized  nor 
requested  Burdett  to  accept  servicp  of  papers 
for  deponent;  that  be  bad  no  knowledge  that 
said  cause  had  been  placed  on  the  short -cause 
calendar  and  was  to  be  tried  at  the  present 
term  of  court  until  after  it  had  been  called  and 
disposed  of." 

Also  an  affidavit  of  John  B.  Burdett  to  the  ef- 
fect that  he  was  a  subtenant  and  Dad  desk 


NOTB.— The  praotlcal  importance  of  the  ques- 
HoD  Involved  in  the  above  case  as  to  the  waiver  of 
defective  service  of  motion  papers  and  the  fact 
that  such  questions  rarely  reach  courts  of  last  re- 
sort, furnish  good  reason  for  reportinir  the  above 
case  in  this  series.  In  addition  to  this  the  decision 
seems  to  be  quite  unusual.  The  general  rule  is 
that  service  must  be  personal  in  the  absence  of 
any  specified  provision  as  to  the  mode,  and  in  this 
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case  it  seems  that  no  mode  of  service  was  speojfled: 
but  service  not  personal  is  upheld  on  the  ground 
that  the  defect  was  waived  by  mere  failure  to  ob- 
Joct  to  its  sufficiency. 

For  the  general  rule  as  to  what  constitutes  per- 
sonal service,  see  the  preceding  case  of  St.  Paul 
Bav.  Bank  v.  Arthur  (Minn.)  artU^  496;  Wilson  r. 
Trenton.  16  L.  R.  A.  ^XO,  and  nofe,  83  K.  J.  L.  645.  re^ 
viewing  the  authorities  on  the  subject. 
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room  in  the  same  office  with  defendant's  at- 
torney; that  he  had  never  been  connected  as 
an  employ^  or  otherwise  with  such  attorney; 
that  he  was  never  authorized  nor  requested  to 
receive  papers  or  accept  service  of  same  for 
said  attorney;  that  he  never  had  charge  of  said 
attorney's  ofBce.  That  "on  February  11,  a 
person  to  deponent  unknown,  handed  depo- 
nent the  paper  (the  above-mentioned  notice) 
and  at  the  same  time  requested  deponent  to 
give  it  to  Bigelow.  That  deponent  did  not 
then  know  or  learn  the  contents  of  said  paper. 
That  he  forjB;ot  to  give  the  paper  to  Bigelow  or 
to  notify  him  of  ite  existence,  or  that  he  had 
same  in  his  possession,  until  about  three  o'clock 
on  the  afternoon  of  March  7,  when  he  #&& 
asked  by  Bigelow  if  he  had  ever  received  such 
paper.  Also  another  affidavit  by  Burdett  to 
the  effect  that  he  had  desk  room  in  the  same 
room  as  Bigelow,  that  he  was  not  an  attorney,  or 
engaged  in  the  practice  of  law,  but  was  a  deal- 
er in  patented  inventions.  That  he  never  had 
charge  of  Bigelow 's  office,  nor  represented  to 
Eastman  or  any  other  person  that  he  did  have 
such  charge.  That  he  is  a  total  stranger  to 
defendant  and  is  not  and  never  was  his  agent 
or  attorney. 

The  motion  was  overruled  and  the  defend- 
ant took  this  appeal. 

Messrs.  William  F.  Bi§^elow  and  Georg^e 
A.  Gary,  for  appellant: 

To  authorize  the  placing  of  a  case  on  the 
short-cause  calendar,  the  statute  requires  ten 
days'  previous  notice  to  the  defendant,  his 
agent  or  attorney. 

8  111.  Stat.  (Starr  &  C.)  p.  1000. 

The  statute  does  not  specify  the  mode  of 
service.  In  such  a  case  the  service  must  be 
personal. 

Chicago  &  A,  R.  Co.  v.  Smith,  78  111.  97; 
8t.  Louis  V.  Goebel,  32  Mo.  295;  Donlin  v. 
Bettinger,  57  111.  348. 

In  this  case  there  was  no  pretense  of  any 
personal  service  on  the  defendant,  his  agent  or 
attorney. 

There  was  no  authority  conferred  on  the 
court  below,  nor  on  its  officials,  to  place  this 
cause  on  the  short-cause  calendar,  and  that 
court  had  no  jurisdiction  to  try  the  case  when 
reached  thereon. 

(/Conner  v.  Mullen,  11  111.  60;  Gliase  v. 
Hathaway,  14  Mass.  222;  Keech  v.  People,  23 
111.  478;  Long  v.  TJiompsen,  60  IlL  27;  Oamn 
V.  WeOs  County  Comrs.  104  Ind.  201. 

By  trying  the  case  without  the  notice  to  de- 
fendant required  by  statute,  and  without  his 
knowledjge,  he  was  deprived  of  his  day  in 
court.  To  this  he  was  entitled,  and  it  means 
"the  day  on  which  the  cause  is  reached  for 
trial  in  pursuance  of  the  forms  and  methods 
prescribed  by  law." 

Ketchum  v.  Breed,  CO  Wis.  92;  Ogden  v. 
Davidson,  81  Va.  759. 

In  trying  the  case  and  entering  judgment  at 
the  time  it  did  the  court  below  itself  violated 
the  express  provisions  of  the  Practice  Act.  and 
its  judgment  must  be  void. 

Practice  Act,  chap.  110;  Rev.  Stat.  §§  15, 
17:    Clapp  V.  Ranch,  90  Bl.  468. 

IIow  was  the  circuit  court  on  March  7  last, 
or  how  is  this  court  even  now,  to  know  that 
the  former  on  that  date  had  authority,  by 
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virtuciof  any  fortuitous  cognition  of  the  notice 
by  Bigelow  to  then  try  the  case? 

Allen  V.  Strickland,  100  N.  C.  225. 

The  court  then  knew  from  Eastman's  affida- 
vit that  no  legal  service  on  defendant,  his 
agent  or  his  attorney,  had  been  made,  and 
that  the  foundation  of  its  jurisdiction  haid  not 
been  laid. 

Authority  is  jurisdiction. 

Anderson,  Law  Diet  def.  Jurisdiction,  p. 
580. 

A  judgment  rendered  without  jurisdiction 
to  enter  it  at  the  time  of  its  entry  is  not  merely 
irregulaj  or  voidable,  but  it  is  void. 

Furgeson  v.  Jones,  8  L.  R.  A.  620,  17  Or. 
204;  Alderson  v.  Marshall,  7  Mont.  288;  David- 
son V.  Clark,  Id.  100. 

It  is  clearly  established  that  the  copy  of  the 
notice  left  with  Burdett  did  not  reach  Bigelow 
until  after  trial;  nor  till  then  did  knowledge 
of  its  existence  reach  him  through  Burdett. 
This  court's  theory,  therefore,  must  be  that 
notice  in  writing  or  by  copy  is  not  necessary. 

Allen  V.  Strickland,  supra. 

If  staying  out  of  court  and  suffering  the  case 
to  go  on  is  a  waiver,  of  what  use  is  service  of 
process  in  any  case? 

The  objection  cannot  be  overcome  by  the 
claim  that  this  was  not  process,  but  only 
notice. 

HoUingswartli  v.  Barbour,  29  U.  S.  4  Pet. 
472.  7  L.  ed.  924. 

If  this  court  insists  upon  ruling  that,  in  the 
absence  of  an  express  statutory  provision  there- 
for, service  upon  a  stranger,  or  leaving  with  a 
stranger  for  delivery  to  the  real  party,  a  writ 
or  notice,  constitutes  service  of  any  kmd  upon 
such  party,  the  assertion  is  respectfully  ven- 
tured that  in  such  a  holding  it  will  enjoy  the 
unique  distinction  of  standing  alone  among 
courts. 

Fowlsr  V.  Mosher,  85  Va.  421;  MeConkey  v. 
MeCraney,  71  Wis.  576;  Watertown  v.  Robin- 
son, 69  Wis.  280;  Witt  v.  Meyer,  Id.  598. 

Where  a  statute  provides  for  service  but  is 
silent  as  to  the  method,  personal  service  is 
required. 

McDermott  v.  Board  of  Police  for  Metro- 
politan  Police  Dist.  25  Barb.  636;  Rathbun  v. 
Acker,  18  Barb.  893;  People  v.  Lockport  db  B, 
R,  Co.  13  Hun,  211;  St.  Louis  v.  Goebel,  82 
Mo.  295;  Chicago  d  A.  R.  Co.  v.  Smith,  78 
m.  97. 

Even  if  the  notice  had  been  turned  over  by 
Burdett  to  Bigelow  on  the  day  of  its  delivery, 
the  service  would  have  been  void  and  no 
authority  conferred  on  the  circuit  court  to  act. 

Harrell  v.  Mexico  Cattle  Co.  78  Tex.  612; 
Furgeson  v.  Jones,  8  L.  R.  A.  620,  17  Or.  204; 
Alderson  v.  Marshall,  7  Mont.  288;  Davidson 
V.  Clark,  Id.  100. 

The  statute  does  not  contemplate  and  never 
intended  service  by  proxy  and  at  random,  and 
no  advantage  whatever  can  inure  to  the  plain- 
tiff by  reason  of  such  service. 

Watertown  v.  Robinson,  69  Wis.  230. 

Because  of  failure  of  legal  service  the  judg- 
ment was  and  is  void. 

Windsor  v.  McVeigh,  98  U.  8.  274,  23  L.  ed. 
914;  Smith  v.  Woolfolk,  115  U.  8.  143,  29  L. 
ed.  857;  Furgeson  v.  Jones,  supra;  Clapp  v. 
Raueh,  90  111.  468;  Fisher  v.  Natumal  Bank  of 
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Commerce^  73  111.  34;  Angel  v.  Plume  db  A. 
Mfg.  Co.  78  III.  412;  Griswold  v.  Shaw,  79  III. 
449. 

Messrs.  Weigley,  Bolkley  Sb  Gray,  for 
appellee: 

Assuming  that  the  service  of  this  notice 
upon  Burdett,  a  regular  occiipant  of  the  office 
with  Bigelow,  is  not  a  compliance  with  the 
statute,  &e  placing  of  said  case  upon  the  short- 
cause  calendar  and  proceeding  with  the  trial 
of  the  same  when  reached  upon  said  calendar 
does  not  make  the  judgment  rendered  in  the 
cause  a  void  judgment. 

The  circuit  court  had  jurisdiction  of  the 
parties  and  the  subject-matter  in  controversy, 
and  having  jurisdiction  the  pdgment  entered 
would  not  be  void,  however  irregular. 

Stempel  v.  Thomas,  89  111.  147;  Qracdand 
Cemetery  v.  People,  92  111.  619. 

Gary»  P.  J.^  delivered  the  opinion  of  the 
court: 

There  is  no  indication  of  any  merit  in  the 
case  of  the  appellant.  His  affidavit  filed  to 
set  aside  proceedings  only  states  "that  he  has 
fully  stated  his  case  to  his  attorney,  who  has 
advised  him  that  he  has  a  good  defense  on  the 
merits  to  plaintiff's  action."  Who  was  the 
attorney,  or  what  was  the  statement  on  which 
he  advised,  does  not  appear.  The  affidavit 
should  have  stated  the  facts  on  which  he  rests 
a  defense.    Eoberts  v.  Corbi/,  86  111.  182. 

The  case  was  tried  ex  parte  on  the  short- 
cause  calendar.  The  service  of  a  copy  of  the 
affidavit  and  notice  necessary  to  get  the  case 
upon  that  calendar  may  be  admitted  to  be 
defective,  but  the  indications  are  strong  that 
the  appellant's  attorney  had  knowledge  that 
such  service  had  been  made  upon  a  co-occupant 
of  his  office. 


These  indications  are  in  the  care  with  which 
the  attorney  swears  that  he  had  no  notice  that 
the  case  "had  been  placed  on  the  short-cause 
calendar  and  was  to  be  heard  at  the  then  term 
of  court." 

If,  having  the  notice  and  affidavit  before 
him,  he  kept  still,  he  would  not  have  the 
notice  which  he  denies,  nor  is  his  own  affida- 
vit helped  out  by  that  of  his  office  compauion 
"  that  he  forgot  to  ^ive  (the  paper  to  the  attor- 
ney) or  to  notifV  him  of  its  existence,  or  that 
he  had  same  in  his  possession,"  etc. 

Notwithstanding  all  of  these  denials,  the 
attorney  of  the  appellant  may  have  been  fully 
aware  that  the  affidavit  and  notice  had  been 
left  for  him  at  his  office,  and  had  good  reason 
to  believe  that  the  attorneys  of  the  appellee 
were  relying  upon  the  services  as  sufficient,  and 
about  to  proceed  in  conformity  to  the  notice. 

With  such  knowledge  and  reason  to  believe, 
if  the  attorney  of  appeflant  laid  by  and  suffer^ 
the  case  to  go  onSupon  the  short-cause  calendar 
without  objection,  the  irregularity  of  the  serv- 
ice was  waived.  "  The  rule  in  cases  of  mere 
irregularity  rec[uires  the  party  to  move  at  the 
first  opportunity,  or  show  an  excuse  for  not 
doinff  so.  Where  the  merits  are  involved,  the 
rule  is  not  applied  with  so  much  rigor."  Lav- 
renee  v.  Jones,  15  Abb.  Pr.  110. 

Here,  as  before  said,  there  is  no  indication 
of  any  merit  with  the  appellant. 

This  view  of  the  case  renders  it  unnecessary 
to  consider  whether  the  motion  to  set  aside  the 
verdict  and  judgment,  actually  filed,  but  not 
called  to  the  attention  of  the  court  during  the 
term  at  which  the  case  was  disposed  of,  could 
be  granted  by  the  court  at  a  subsequent  term. 
See  Prall  v.  Hunt,  41  111.  App.  140. 

Th^  judgment  is  affirmed. 

Rehearing  denied. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana.  Appt.. 
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R.  CO. 
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Ind. 
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1.  The  rule  that  penal  statutes  are  to 
receive  a  strict  construction  Is  not  vio- 
lated by  takingr  the  common-sense  view  of  the 
statute  as  a  whole  and  srivioK  eflfect  to  the  object 
of  the  Leglsiature  If  a  reasonable  construction  of 
the  words  permits  it. 

8*  A  statute  providing  that  a  **corpora- 
^  tioUff  company,  or  person*'  operatin^^  a 
railroad  shall  place  in  the  passengrer  depot  of 
such  ^^company"  a  blackboard  upon  which  such 
"company  or  person"  shall  cause  to  be  written 
the  fact  as  to  whether  trains  are  on  time  is  clearly 
intended  to  apply  to  corporations  as  well  as  nat- 
ural persons  although  the  word  **corporation"  is 
not  repeated  In  each  clause. 

8.  The  words  "each  passeng^er  depot 
.  .  •  'located  at  any  station  •  •  •  at 
which  there  is*  a  teieg^raph  office"  at 


which  a  railroad  company  is  required  by  the  In- 
diana Act  of  1889  to  provide  a  blackboard  on 
which  shall  bo  stated  whether  a  train  is  on  time 
or  not,  do  not  mefin  merely  the  station  house  for 
passengrers  but  include  every  station  whert^  a 
train  stops  if  there  is  a  telegrraph  office  at  such 
point  at  which  information  is  received  as  to  rhe 
arrival  of  trains  at  such  stopping  place. 

4.  What  constitutes  a  pftosonger  depot 

or  a  station  at  a  particular  place  is  a  question  of 
fact. 

6.  The  penalty  for  fjftilure  to  report  on 
a  blackboard  the  time  of  the  arrival 
of  trains  provided  by  Act  1889.  S  %,  cannot  be 
avoided  by  the  failure  to  provide  a  blackl>card, 
which  is  expressly  required  to  be  done  by  8 1  of 
the  Act. 

6.  A  statute  requiring^  a  report  on  a 
blackboard  as  to  whether  trains  are  on 

time  at  every  station  where  there  Is  a  teleicraph 
office  is  not  unconstitutional  as  class  lecrialatioQ 
where  it  applies  uniformly  to  all  persons  operat- 
ing railroads  and  to  the  same  class  of  stationh*. 

7*  A  court  Judicially  knows  that  tele* 
g^raph  lines  are  maintained*  operated. 


Note.— No  similar  statute  seems  to  have  been 
adjudicated  prior  to  the  above  decision  upon  the 
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Indiana  statute  to  compel  railroad  companies  to 
furnish  blackboard  notices  of  the  time  of  trains. 
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and  used  in  connection  with  railroads,  and  are 
necessary  to  their  proper  operation. 

S«  A  penalty  recoverable  by  a  ciTil 
action  althouirb  called  a  fine  in  the  statute  pro- 
viding: for  it  is  not  a  Une  within  the  meaning  of 
the  Indiana  Constitution,  art.  8,  6  2,  providiuflr 
that  ^'flnes  asseeeed  for  breaches  of  the  penal  law 
of  the  state^^  shall  go  to  the  common  school  fund. 

9*  Giving  a  proseenting^  attorney  an 
interest  in  a  penalty  does  not  prevent  due 
process  of  law. 

10.  More  than  one  penalty  can  be  in- 
curred by  violatinic  the  Indiana  Act 
of  1889f  which  requires  a  report  at  each  rail- 
road  station  at  which  there  is  a  telegraph  office 
as  to  whether  trains  are  on  time  and  that  ^*for 
each  violation^*  in  failing  to  report  or  making  a 
false  report  a  penalty  may  be  recovered,  but 
there  can  only  be  one  forfeiture  as  to  one  train 
at  any  particular  station  on  the  same  trip. 

1 1.  A  state  statute  requiringf  railroad 
companies  to  report  at  each  station  at 
which  there  is  a  teleg^raph  office  whether 
trains  are  on  time  or  not  is  not  a  regulation  of 
interstate  commerce,  although  the  information 
to  be  noted  must  be  received  from  an  agent  in 
another  state  through  the  agency  of  a  telegraph 
company  engaged  in  interstate  commerce. 


(December  13, 1883.) 


APP£AL  by  the  state  from  a  judgment  of 
the  Circuit  Court  for  Greeue  County  in 
favor  of  defendant  in  a  proceeding  brought  to 
enforce  the  statutory  penalties  for  defendant's 
failure  to  provide  blackboards  and  note  there- 
on information  as  to  the  movements  of  trains. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mes^s,  W.  C.  Haiti,  O.  B.  Harris,  John 
€.  McNutt,  A.  F.  Wray,  Thomas  B. 
Adams  and  Isaac  Carter  for  appellant. 

Messrs.  John  T.  Hays,  H.  J*  Hays  and 
P.  H.  Bine,  for  appellee: 

The  rules  of  strict  construction  control.  A 
court  cannot  create  a  penalty  by  construc- 
tion, but  must  avoid  it  by  construction,  un- 
less it  is  brought  within  the  letter  and  the 
necessary  meaning  of  the  Act  creating  it. 

Biirgh  v.  State,  108  Ind.  132;  Western  U. 
Teleg.  Co.  v.  Ferguson,  57  Itid.  495;  Westei'Ji 
U.  Teleg.  Co.  v.  Harding,  103  Ind.  505;  Lose 
y. State,  72  Ind.  285;  Stribblingy.  State,  56  Ind. 
79;  Schmidt  Y.  State,  78  Ind.  41;  Endlich,  In- 
terpretation of  Statutes,  g  330. 

The  statute  does  not  apply  to  corporations, 
by  reason  of  the  omission  of  that  word. 

*  See  Endlich,  Interpretation  of  Statutes,  §  336; 
Remmingtou  v.  State,  1  Or.  281. 

It  cannot  be  maintained  that  the  word  "cor- 
poration" is  embraced  in  the  terms  **company 
or  person." 

It  is  the  dutv  of  the  court  to  avoid  a  con- 
struction which  would  imply  that  the  Legisla- 
ture was  ignorant  of  the  meaning  of  the  lan- 
guage it  employed. 

Montelair  v.  Runisdell,  107  U.  S.  152,  27  L. 
€d.  432;  Dearborn,  v.  Brookline,  97  Mass.  470; 
Ferrett  v.  Aticill,  1  Blatchf.  151;  United  States 
V.  Wiltberger,  18 U.  8.  5  Wheat.  76,  5  L.  ed.  37; 
Kyd.  Corp.  p.  218;  Bemmington  v.  State y 
JiWpra. 
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If  the  Act  is  valid  the  penalties  are  not  cu- 
mulative. 

If  the  putting  up  of  the  blackboard  is  apart 
of  making  the  report,  so  long  as  that  failure 
continues,  it  remains  one  and  the  same  failure, 
and  but  one  penalty  could  be  assessed;  after 
which  a  resort  might  be  had  to  mandamus, 
whereby  the  party  injured,  if  any  one,  could 
compel  the  erection  of  a  blackboard. 

Cummins  v.  Etansmlle  &  T.  11.  R.  Co.  115 
Ind.  417. 

Upon  the  question  of  when  penalties  will  be 
construed  as  cumulative,  and  when  not  so— 

See  Parks  v.  NashviUe,  C.  cfe  St.  L.  R.  Go. 
13  Lea,  1. 

There  can  be  but  one  penalty  growing  out  of 
the  provisions  of  the  Act,  in  failing  to  report, 
and  another  out  of  the  violation  of  the  provis- 
ion, in  making  a  false  report. 

Washburn  v.  Mclnroy,  7  Johns.  184;  Deyo  v. 
Rood,  3  Hill.  528;  Tiffany  v.  DHggs,  18  Johns. 
252;  Sturgis  v.  Spofford,  46  N.  Y.  453;  Fisher 
V.  New  York  Gent.  &  H.  R.  R.  Co.  46  N.  Y. 
659;  1  Rorer,  Railroads,  p.  577;  Murray  v. 
Gulf,  G  iSc  S.  F.  R.  Go.  63  Tex.  407. 

The  Act  is  in  conflict  with  g  1,  art.  14,  of 
the  Federal  Constitution,  and  ^  12,  art.  1,  of  the 
state  Constitution. 

The  Act  deprives  railroad  companies  of  these 
great  constitutional  rights,  in  this:  that  it,  in 
effect,  offers  a  bribe  to  a  judicial  officer  who  is 
intrusted  with  the  adminutration  of  justice. 

State  V.  Benning,  33  Ind.  189;  Stater.  WaUs, 
54  Ind.  561. 

It  savors  more  of  bribery,  and  purchase, 
than  any  other  terms  known  to  the  law. 

Lieber's  Political  Ethics,  pp.  411,  418,  420; 
Meister  v.  People,  31  Mich.  102;  Com.  v.  Oibbs, 
4  Gray,  146;  PeopU  v.  Hurst,  41  Mich.  328; 
Sneed  v.  People,  38  Mich.  251;  Curtis  v.  StaU, 
6  Coldw.  9;  Cooley.  Const.  Lim.  4th  ed.  p,  882; 
People  V.  North  Chicago  R.  Co.  88  111.  546;  Peo- 
pU V.  Wabash,  St.  U  A  P.  R.  Co.  12  111.  App. 
268;  Wally  v.  Kennedy,  2  Yerg.  554,  24  Am. 
Dec.  511;  Wilder  v.  Chicago  <fc  W.  M.  R.  Go.  70 
Mich.  382;  Durkee  v.  Janesrille,  28  Wis.  468; 
Calder  v.  BvU,  3  U.  S.  3  Dall.  388, 1  L.  ed.  649 ; 
San  Mateo  County  v.  Sr/uthern  Pac.  R.  Go.  116 
U.  S.  138.  29  L.  ed.  589,  8  Am.  &  Eng.  R.  R. 
Cas.  11;  Ah  Kow  v.  Nunan,  5  Sawy.  562;  Re 
Ah  Fong,  3  Sawy.  144;  Pearson  v.  Portland, 
69  Me.  278, 31  Am.  Rep.  276;  Portland  v.  Ban- 
gor, 65  Me.  120,  20  Am.  Rep.  681;  Missouri  v. 
Lewis,  101  U.  S.  22,  25  L.  ed.  989;  Live  Stock 
D.  &  B.  Asso.  v.  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  1  Abb.  U.  S.  398;  ParrotVs  Chinese  Case,  6 
Sawv.  377;  Kuntz  v.  Sumption,  2  L.  R.  A.  655, 
117  ind.  1;    Wilson  v.  State,  16  Ind.  892. 

The  Act  is  in  conflict  with  §  23,  art.  1,  of 
the  Constitution,  which  prohibits  class  legisla- 
tion. 

Cooley,  Const.  Lim.  4th  ed.  p.  491;  Wally  v. 
Kennedy,  2  Yerg. 554,  24  Am.  Dec.  511;  State 
V.  Denny,  4  L.  R.  A.  79,  118  Ind.  382;  Kmns- 
mlle  V.  State,  4  L.  R.  A.  98. 118  Ind.  485. 

It  not  only  selects  that  class  of  citizens  who 
operate  railroads  best,  and  enjoins  a  continu- 
ous and  arduous  duty  on  them,  not  en  joined  on 
those  who  operate  railroads  poorly,  and  not  en- 
joined on  any  other  common  carrier,  but  for 
any  failure  of  this  lasting,  continuous,  and 
never  ending  duty,  it  bribes  a  public  officer, 
one  whose  public  duties  are  directly  connected 
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with  the  administration  of  justice,  so  that,  as 
to  this  class,  the  laws  are  harshly  enforced  as 
against  no  other  class  of  citizens. 

As  a  class,  they  are  to  be  arraigned  by  an 
officer  of  the  court,  who  no  longer  stands  as  an 
impartial  representative  of  the  state. 

As  a  class,  the^  are  arraigned  and  prosecuted 
by  a  judicial  officer,  who  is  impelled  to  a  bit- 
ter prosecution  by  the  powerful  motive  of 
private  greed  and  personal  gain. 

Ko  other  class  of  citizens  is  enforced  into 
a  compliance  with  the  law  by  means  of  the 
prosecuting  attorney  getthig  one  half  the  pen- 
alties. 

State  V.  Pennayer,  5  L.  R.  A.  709,  65  N.  H. 
113;  Qraffly  v.  RunhvilU,  107  Ind.  502; 
Evansville  v.  State,  4  L.  R.  A.  98, 118  Ind.  426; 
State  V.  Denny,  4  L.  R.  A.  79,  118  Ind.  400; 
Louthan  v.  Cam.  79  Va.  196;  Ex  parte  Frank, 
52  Cal.  606;  Atty-Qen,  v.  Detroit  Board  of 
Couneilmev,  58  Mich.  218,  55  Am.  Rep.  675 ; 
Wilder  v.  Chicago  db  W.  M,  B.  Co.  70  Mich. 
382;  Schvt  v.  Chicago  d  W.  M.  B.  Co.  70 
Mich.  483;  Grand  Bapida  Chair  Co.  v.  Bun- 
neU,  77  Mich.  104. 

The  forfeitures  being  purely  penal  should  all 
go  to  the  school  fund. 

Ind.  Const,  art.  8,  §  2;  Indianapolis  v. 
Fairchild,  1  Ind.  815;  Burghv.  State,  108  Ind. 
182;  AtcJiison,  T.  <&  S.  K  It  Co,  v.  State,  22 
Kan.  1;  Bartholomew  County  Comr».  v.  St/ite, 
116  Ind.  329. 

The  punishment  is  cruel  and  the  penalties 
are  not  in  proportion  to  the  nature  of  the 
offense. 

There  are  some  authorities  which  tend  to- 
ward the  direction  that  this  point  is  a  question 
for  the  Legislature  to  determine  rather  than 
courts.  The  current  of  authority,  however,  is 
the  other  way. 

Cooley,  Const.  Lim.  4th  ed.  p.  881;  Mc- 
Laughlin V.  State,  45  Ind.  838 ;  Gregory  v. 
State,  94  Ind.  884;  Block  v.  State,  100  Ind. 
357;  Parks  v.  Chattanooga  d  St.  L,  B.  Co. 
13  Lea,  1 ;  State  j.  Cox,  88  Ind.  254. 

It  takes  property  and  particular  services 
without  just  compensation,  and  is  not  within 
the  police  power  of  the  Legislature. 

Be  Jacobs,  98  N.  Y.  98, 50  Am.  Rep.  686;  State 
V.  Jersey  City,  29  N.  J.  L.  170;  Cooley,  Const. 
Lim.  4th  ed.  p.  719;  Wood,  Railway  Law,  p. 
1704;  Georgia  B.  d  Bkg.  Co,  v.  Smith,  128 
U.  S.  174,  82  L.  ed.  877;  Cincinnati,  H.  cfe  /. 
B.  Co,  V.  Clifford,  118  Ind.  460. 

Olds,  </.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  the  prosecuting  at- 
torney of  Greene  county,  Indiana,  to  recover 
penalties  under  an  Act  of  the  Legislature  re- 
quiring persons  and  corporations  operating 
railro{^8  to  place  blackboards  in  conspicuous 
places  at  their  stations  and  write  upon  them 
the  fact  as  to  whether  or  not  the  trains  stop- 
ping at  such  stations  are  on  time,  and  if  late, 
how  much. 

The  complaint  consists  of  numerous  para- 
graphs. A  demurrer  was  addressed  to  the 
complaint  for  want  of  facts  and  sustained,  ex- 
ceptions reserved  and  this  appeal  prosecuted, 
and  such  ruling  assigned  as  error.  The  error 
iissigned  presents  the  question  as  to  the  valid- 
ity of  the  statute  upon  which  such  action  is 
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based.  Section  1  of  the  statute,  approved 
March  9,  1889,  reads  as  follows:  '*  That  every 
corporation,  company,  or  person  operating  a 
railroad  within  this  state  shall,  immediately 
after  taking  effect  of  this  Act,  cause  to  be 
placed  in  a  conspicuous  place  in  each  passen^rer 
depot  of  such  company  located  at  any  station 
in  this  state  at  which  there  is  a  telegraph  office, 
a  blackboard  at  least  three  feet  long  and  two 
feet  wide,  upon  which  such  company  or  per- 
son shall  cause  to  be  written,  at  least  twenty 
minutes  before  the  schedule  time  for  the  ar- 
rival of  each  passenger  train  stopping  upon 
such  route  at  such  station,  the  fact  whether 
such  train  is  on  schedule  time  or  not,  and  if 
late,  how  much." 

Section  2  provides  *'  that  for  each  violation 
of  the  provision  of  this  Act  in  failing  to  report 
or  in  making  a  false  report,  such  corporation, 
company,  or  person  so  neglecting  or  refusing^ 
to  comply  with  the  provisions  of  this  Act,  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars, 
to  be  recovered  in  a  civil  action  to  be  prose- 
cuted by  the  prosecuting  attorney  of  the  coun- 
ty in  which  the  neglect  or  refusal  occurs,  in 
the  name  of  the  State  of  Indiana,  one  half  of 
which  shall  go  to  said  prosecuting  attorney  and 
the  remainder  shall  be  paid  over  to  the  county 
in  which  such  proceedings  are  had.  and  shall 
be  part  of  the  common  school  fund." 

Numerous  objections  are  urged  to  the  valid- 
ity of  this  statute.  Some  criticism  is  made  in 
regard  to  the  wording  of  the  statute  in  that  it 
is  indefinite  and  inoperative  for  the  reason  that 
it  provides  that  a  **  corporation,  company  or 
person  "  operating  a  railroad  shall  place  in  the 
passenger  depot  of  such  **  company  "  a  black- 
board, upon  which  such  "  company  or  person  " 
shall  cause  to  be  written,  etc.  It  is  contended 
that  as  it  is  a  penal  statute  it  must  receive  a 
strict  construction  and  that  nothing  can  be 
supplied  as  intended  by  the  Legislature,  to  de- 
termine its  meaning,  and  therefore  the  statute 
does  not  apply  to  corporations  for  the  reason 
that  the  word  **  corporation  "  is  omitted,  the 
statute  providing  that  blackboards  shall  be 
placed  in  the  company's  office  and  that  the 
company  or  person  shall  cause  to  be  written 
upon  the  board.  The  further  objection  is 
made  that  the  statute  provides  that  the  black- 
boards shall  be  placed  in  each  passenger  depol 
located  at  any  station  at  which  there  is  a  tele- 
graph office  and  that  a  passenger  depot  is  com- 
monly understood  to  be  a  house  for  the  accom- 
modation of  passengers,  while  a  station  is  a 
place  such  as  a  city,  town,  and  intermediate 
way  stations  where  trains  stop,  so  that  if  there 
is  a  telegraph  office  in  the  city  or  town  where 
the  railroad  company  has  a  passenger  depot, 
no  difference  to  whom  the  telegraph  line  be- 
longs or  by  whom  operated,  or  whether  it  has 
any  connection  with  the  operation  of  the  rail- 
road or  not,  yet  at  each  passenger  depot  within 
such  city  or  town  there  must  be  placed  a  black- 
board upon  which  shall  be  written  the  fact 
whether  the  trains  are  on  time,  and  if  late,  how 
much. 

It  is  true  that  penal  statutes  as  a  rule  are  to 
receive  a  strict  construction,  but  this  rule  is 
not  violated  by  adopting  the  sense  of  the  words 
which  best  harmonize  with  the  object  and  in- 
tent of  the  Legislature,  and  the  whole  context 
of  the  statute   must  be  construed  together. 
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Courts  are  to  take  a  common  sense  view  of  the 
statute  as  a  -whole,  and  if  by  so  doing  and  giv- 
ing to  the  words  used  a  reasonable  construc- 
tion the  object  of  the  Legislature  can  be  defi- 
nitely ascertained  and  carried  out,  the  statute 
must  be  upheld;  if  not  it  must  fall.  See  8late 
V.  Jlirsch,  125  Ind.  207,  9  L.  R.  A.  170. 

The  draughtsman  was  careless  in  the  use  of 
language  in  constructing  this  statute.  It 
might  have  been  framed  so  as  to  have  avoided 
the  criticism  urged,  but  we  think  the  intent 
and  object  of  the  Legislature  is  clear  and  cer- 
tain, notwithstanding  it  is  awkwardly  ex- 
pressed. It  is  manifest  and  certain  that  it  was 
intended  to  require  all  persons,  whether  nat- 
ural or  artificial,  who  were  engaged  in  operat- 
ing a  railroad  in  this  state  to  put  up  in  a  con- 
spicuous place  at  each  passenger  depot 
provided  for  the  use  of  passengers  traveling 
upon  such  railroad,  in  connection  with  which 
depot  there  was  a  telegraph  office,  a  black- 
board, and  to  enter  upon  such  blackboard,  at 
least  twenty  minutes  before  the  schedule  time 
for  the  arrival  of  each  train,  the  fact  whether 
such  train  is  on  time  or  not,  and  if  late  how 
much.  By  **  passenger  depot "  was  not  meant 
merely  the  station  liouse  built  for  the  accommo- 
dation of  passengers,  but  the  grounds  prepared 
and  used  as  depot  grounds  for  the  benefit  of 
persons  traveling  upon  the  particular  railroad, 
and  used  by  the  company  at  such  point  in  oper- 
ating it  as  a  common  carrier  of  passengers.  It 
is  evident  that  it  was  intended  that  a  board 
should  be  put  up  at  every  station  where  the 
train  was  stopped,  if  there  was  a  telegraph 
office  at  such  point,  at  which  office  was  re- 
ceived information  as  to  the  time  of  the  arrival 
of  trains  at  such  stopping  place;  and  it  is 
equally  certain  that  it  was  not  intended  to  re- 
quire such  notice  written  if  there  was  not  a 
telegraph  office  at  such  place  which  received 
information  as  to  the  time  of  the  arrival  of 
trains.  It  is  not  essential  that  such  telegraph 
office  should  be  in  the  house  built  for  passen- 
gers, but  if  there  is  an  office  at  such  stopping 
place,  operated  in  connection  with  the  rail- 
road, receiving  and  Riving  information  as  to 
the  time  of  arrival  and  departure  of  trains  on 
such  road,  there  would  be  a  liability  for  fail- 
ure to  write  the  notice  required  by  the  statute. 
The  word  "station"  as  used  in  the  statute  is 
used  synonymously  with  the  words  ''passen- 
ger depot,"  meaning  the  place,  the  grounds 
and  the  buildings  prepared  for  and  used  by 
the  traveling  public  at  such  point  in  waiting 
for,  taking,  and  leaving  the  trains,  and  by  the 
company  in  operating  the  road  at  that  point. 
As  to  just  what  constitutes  a  passenger  depot 
or  a  station  at  a  particular  place  is  a  question 
of  fact. 

It  is  next  contended  that  as  section  two  only 
provides  a  penalty  for  failing  to  report,  or  in 
making  a  false  report  as  to  whether  a  train  is 
on  time,  or  if  late,  how  much,  that  no  pen- 
alty can  be  incurred  until  a  blackboard  is  put 
up  on  which  to  note  the  fact  as  to  whether  the 
trains  are  on  time  or  late,  and  if  late,  how 
much.  We  cannot  concur  in  this  interpreta- 
tion of  the  statute.  The  plain  and  evident  in- 
tention of  the  statute  is  that  the  object  sought 
is  to  require  the  noting  of  the  fact  as  to 
whether  trains  are  on  time  or  not,  and  if  late 
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how  much,  and  the  putting  up  of  blackboards- 
is  a  mere  incident. 

Section  2178.  Rev.  Stat.  1881,  provides  a 
penalty  for  failing  to  sound  the  engine  whistle 
upon  approaching  a  road  crossing,  at  a  dis- 
tance of  not  more  than  one  hundred  nor  less- 
than  eighty  rods  from  such  crossing;  and  sec- 
tion 4020,  makes  it  the  duty  of  railroad  com- 
panies to  have  attached  to  each  engine  a  whistle 
and  bell.  We  do  not  think  that  the  penalty 
of  section  2178  could  be  avoided  by  a  failure 
to  comply  with  section  4020,  in  providing  a 
whistle  and  bell  for  each  engine,  and  yet  if 
the  contention  of  counsel  for  the  appellees  be 
correct,  railroad  companies  might  with  impu- 
nity run  engines  without  any  whistle  or  bell 
attached,  and  the  persons  in  charge  of  the  en- 
gines would  not  be  liable  to  the  penalty  pre- 
scribed for  failure  to  sound  them.  fc>ection 
4020  as  originally  passed  (Acts  of  1879.  p.  178), 
made  it  the  duty  of  railroad  companies  to  have 
attached  to  each  and  every  locomotive  engine 
a  whistle,  and  made  it  the  duty  of  the  engi- 
neer or  other  person  in  charge  of  the  engine, 
on  approaching  a  road  crossing,  to  sound  the 
whistle  at  a  distance  of  not  more  than  one 
hundred  rods  nor  less  than  eighty  rods,  and  to 
continue  to  sound  it  until  the  engine  passed  the 
crossing.  Section  2  of  the  Act  provided  a  pen- 
alty of  not  less  than  ten  nor  more  than  fifty  dol  - 
lars  for  a  violation  of  the  provisions  of  section 
1.  and  this  Act  was  held  to  be  constitutional 
in  the  case  of  Pittsburgh,  C.  db  8t.  L.  B,  Co. 
V.  Brmen,  67  Ind.  45.  Indeed,  to  hold  the 
law  under  consideration  void  on  the  grounds 
contended  for  by  counsel  would  be  to  hold 
that  a  party  can  avoid  the  penalty  prescribed 
bv  the  statute  by  a  failure  or  refusal  to  com- 
ply with  a  duty  imposed  upon  him  by  the 
same  statute,  la  other  words,  the  law  makes 
it  the  duty  of  persons  operating  a  railroad  to 
put  up  blackboards  at  each  station  where  there 
IS  a  telegraph  office  and  to  note  on  the  same 
the  fact  as  to  whether  or  not  each  train  is  on 
time,  and  if  late,  how  much,  and  prescribes  a 
penalty  for  failure  to  note  on  the  boards  the 
fact  as  to  whether  or  not  each  train  is  on  time, 
etc.  The  contention  is  that  the  penalty  can 
be  avoided  by  a  refusal  or  neglect  to  perform 
the  duty  of  putting  up  the  blackboard  for  the 
reason  that  this  duty  precedes  the  entering  of 
the  fact  as  to  the  time  of  the  trains.  We  do 
not  think  a  party  can  avoid  the  doing  of  an 
act  for  the  omission  of  which  a  penalty  is  pre- 
scribed by  statute  by  a  failure  to  do  what  is 
necessary  to  be  done  in  performing  the  act. 
If  the  act  had  made  it  the  duty  of  all  persons 
and  companies  operating  railroads  within  this 
state  to  enter  upon  a  black l)oard  in  a  conspic- 
uous place  at  each  station  where  there  was  a 
telegraph  office,  twenty  minutes  before  the 
schaiiule  time  of  each  train,  the  fact  as  to 
whether  or  not  such  train  was  on  time,  and  if 
late,  how  much,  and  prescribed  a  penalty  for 
omitting  to  make  such  entry,  the  operators  of 
railroads  would  have  been  compelled  to  have 
provided  the  means  of  carrying  out  the  law 
and  complying  with  its  provisions.  The  im- 
posing of  the  duty  to  do  a  certain  thing  car- 
ries with  it  the  doing  of  such  things  as  are 
necessary  to  perform  the  duty  commanded. 
The  statute  by  making  it  the  duty  of  persons 
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or  companies  operatinff  railroads  to  enter  the 
fact  as  to  the  time  of  the  arrival  of  trains  upon 
a  blackboard  in  a  conspicuous  place  at  the 
station  imposed  upon  sucb  persons  the  neces- 
sity and  burden  of  placing  blackboards  in 
conspicuous  places  for  they  could  not  make 
such  entries  without  doing  so,  unless  they 
were  already  provided.  The  duty  of  putting 
up  blackboards  would  be  imposed  if  it  were 
not,  specifically  stated  in  the  Act.  It  is  sug- 
gested that  railroad  companies  might  be  com- 
pelled by  mandate  to  put  up  the  boards  and 
when  compelled  to  put  them  up,  then  they 
would  be  liable  for  the  penalty  for  a  failure  to 
enter  the  fact  required  on  the  boards.  If  the 
theory  of  counsel  la  correct,  this  would  not 
avoid  the  objection  urged  to  the  law,  for  if 
the  argument  be  carried  to  its  legitimate  length 
and  the  technical  and  strict  construction  con- 
tended for  placed  upon  the  statute,  it  requires 
that  **such  company  or  person  shall  cause  to 
be  written,  at  least  twenty  minutes  before  the 
schedule  time  for  the  arrival,  etc.,  the  fact 
whether  such  train  is  on  schedule  time,  etc.; 
and  if  there  were  blackboards  up  it  might  then 
be  said  that  it  required  chalk  or  some  other 
like  substance  to  write  upon  the  board,  and 
there  is  no  provision  for  compelling  the  com- 
pany to  provide  chalk,  and  no  penalty  for  fail- 
ure to  provide  it,  and  as  it  was  necessary  to 
have  something  to  write  with  before  you  can 
write,  a  penalty  conld  not  arise  for  failure  to 
write  unless  j^ou  had  something  to  write  with. 
We  do  not  think  statutes  should  be  construed 
by  such  a  technical  rule.  The  object  of  the 
statute  is  to  give  notice  to  the  traveling  public 
as  to  whether  or  not  the  trains  are  on  schedule 
time,  and  if  late  how  much,  and  for  this  pur- 
pose it  makes  it  the  duty  of  the  company  to 
enter  the  fact  upon  a  blackboard  at  all  impor- 
tant stations,  and  provides  a  penalty  for  fail- 
ure to  do  so.  and  it  is  the  duty  of  railroad  cor- 
porations, companies,  and  persons  operating 
railroads  to  provide  the  necessary  means  to 
comply  with  the  law,  and  to  comply  with  it 
to  avoid  the  penalty  prescribed. 

It  is  suggested  that  the  statute  is  repugnant 
to  the  Constitution  on  the  grounds  that  it  is 
class  legislation  and  only  applies  to  stations 
where  there  is  a  telegraph  olfice.  The  law 
applies  alike  to  all  persons  operating  railroads 
and  to  the  same  class  of  stations  and  is  uni- 
form in  its  application.  It  does  not  designate 
at  what  stations  the  company  shall  maintain 
a  telegraph  office;  that  is  left  to  the  discretion 
of  the  companies  to  determine  at  what  points 
along  the  line  of  the  road  it  is  necessary  to 
maintain  telegraph  offices  to  properly  operate 
the  road  and  transact  the  business  of  the  com- 
pany, and  the  statute  does  not  impose  on  the 
companies  the  burden  of  maintaining  an  office 
at  points  not  necessary  for  the  purpose  of 
properly  operating  the  road,  but  does  impose 
the  duty  on  the  companies  of  designating  the 
fact  as  to  the  arrival  of  trains  at  all  points 
where  it  is  necessary,  and  when  they  do  main- 
tain a  telegraph  office  in  connection  with  the 
road,  and  this  duty  is  imposed  alike  on  all 
companies  operating  railroads.  The  court  ju- 
dicially knows  that  telegraph  lines  are  main- 
tained, operated,  and  used  in  connection  with 
railroads,  and  that  it  is  necessary  to  do  so  to 
properly  operate  a  railroad  and  give  advice  as 
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to  the  time  of  running  of  trains  and  the  arri- 
val of  them  at  certain  points  along  the  line 
and  in  directing  the  running  of  trains  and 
transacting  the  business  of  the  road.  That 
the  use  of  the  telegraph  is  generally  used  and 
is  necessary  in  connection  with  a  proper  sys- 
tem in  operating  a  railroad.  The  fact  that 
some  company  may  operate  a  line  of  road  by 
telephone  or  some  other  means  of  communica- 
tion does  not  invalidate  the  law  on  account  of 
class  legislation,  for  the  Legislature  has  not 
seen  fit  or  deemed  it  necessary  to  require  the 
duty  of  any  other  roads  except  those  operated 
by  means  of  the  telegraph  and  to  require  the 
information  noted  when  there  is  a  telegraph 
office  at  their  stations.  All  roads  may  come 
within  this  rule  and  all  companies  or  persons 
that  do  operate  a  railroad  by  telegraphic  in- 
formation and  have  stations  at  which  there  is 
a  telegraph  office  maintained  come  within  its 
provisions.  We  do  not  think  the  statute  sub- 
ject to  the  oblections  urged,  that  it  is  clsjfe^ 
legislation.  llancoek  v.  laden,  121  Ind.  306- 
874,  6  L.  R.  A.  576. 

It  is  further  contended  that  the  statute  is  in 
conflict  with  section  2,  art.  8,  of  the  Constitu- 
tion providing  that  the  common -school  fnnd 
of  the  state  shall  consist  of,  and  be  derived 
from,  among  other  things,  ''the  fines  assessed 
for  breaches  of  the  penal  law  of  the  state,  and 
from  all  forfeitures  which  may  accrue."  In 
the  case  of  Burgh  v.  State^  108  fnd.  132,  a  ques- 
tion very  similar  to  this  was  passed  npon  and 
decided  adversely  to  the  contention  of  counsel 
for  appellee.  The  statute,  section  6339,  Rev. 
Stat.  1881,  provided  that,  '*if  any  person  shall 
give  a  false  or  fraudulent  list*  schedule  or 
statement  required  by  this  Act,  he  shall  be 
liable  to  a  penalty  of  not  less  than  fifty  dollars, 
nor  more  than  five  thousand  dollars,  to  be  re- 
covered in  any  proper  form  of  action,  in  the 
name  of  the  State  of  Indiana  on  the  relation  of 
the  prosecuting  attorney.  The  assessor  shall 
forthwith  notify  the  prosecuting  attorney  of 
such  delinquency  or  offense,  and  he  shall  prose- 
cute such  offense  to  final  judgment  and  exe- 
cution, and  such  fine,  when  collected,  shall  be 
paid  into  the  county  treasury  for  the  use  of  the 
county,  and  the  prasecutin^  attorney  shall  re- 
cieve  10  per  centum  commission  on  all  moneys 
so  collected  and  paid  iu,  and  a  docket  fee  of 
ten  dollars,  to  be  taxed  and  collected  with 
costs  in  such  action,"  etc. ,  and  it  was  contended 
that  this  section  was  in  violation  of  said  sec.  2, 
art.  8,  mpra.  The  court  in  that  case  says: 
* 'Section  2  of  art.  8  of  the  Constitution  provides 
that  fines  assessed  for  breaches  of  the  penal 
laws  of  the  state  shall  go  into  and  be  a  part  of 
the  common -school  fund.  It  is  contended  that 
as  the  above  section  6839  requires  the  penalty 
therein  provided  to  be  paid  into  the  county 
treasury  for  the  use  of  the  county,  it  is  in  con 
travcntion  of  the  above  constitutional  pro- 
vision. The  answer  is  that  the  constitutional 
provision  has  reference  to  fines  assessed  in 
criminal  prosecutions,and  the  penalty  provided 
in  section  6339,  supra,  is  not  a  fine  in  that 
sense.  It  is  not  to  be  recovered  by  a  criminal 
prosecution,  but  by  a  civil  action.  At  one 
place  in  the  section  the  penalty  is  spoken  of  as 
a  fine,  but  the  whole  section  shows  that  it  i^ 
not  a  fine  in  the  sense  in  which  the  word  is 
used  in  the  above  section  of  the  Constitution." 
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There  is  no  difference  in  these  two  statutes  in 
so  far  as  the  penalty  is  concerned,  for  the  vi- 
olation of  the  Act.  Each  provides  a  penalty 
collectible  in  the  same  manner,  and  if  the 
Legislature  may  provide  that  it  shall  go  into 
the  county  treasury  for  the  use  of  the  county, 
it  may  provide  that  it  may  go  in  any  other 
direction,  in  so  far  as  this  provision  of  the 
Constitution  is  concerned.  If  the  Constitution 
does  not  require  that  such  penalty  shall  go  in- 
to the  school  fund,  then  it  may  be  made  a 
fund  for  the  payment  for  services  of  public 
officers.  It  is  urged  that  such  provision  pre- 
vents a  due  process  of  law,  in  that  it  gives  to 
the  prosecuting  attorney,  the  officer  of  the  state 
charged  with  the  prosecution  of  the  action,  an 
interest  in  the  amount  recovered.  We  do  not 
think  this  objection  tenable.  It  has  been  the 
long  established  system  in  this  state  for  the 
prosecuting  attorneys  to  secure  a  fee  taxed 
against  and  recovered  from  the  defendant  in 
criminal  prosecutions,  and  his  fee  depends  up- 
on the  success  of  the  prosecution.  He  is  like- 
wise allowed  a  commission  for  the  collection 
of  forfeited  cognizance.  There  can  be  no  dif- 
ference as  regards  the  effect  upon  the  officer 
whether  he  receives  a  fee  to  be  taxed  against 
and  recovered  from  the  defendant  which  de- 
pends upon  the  successful  prosecution  of  the 
action  and  allowing  him  a  certain  ten  per  cent, 
— or  a  certain  portion  of  the  amount  recovered 
as  a  compensation  for  his  services.  As  to 
whether  it  is  good  policy  to  do  either  or  not  is 
a  matter  with  the  Legislature.  They  have  the 
right,  as  we  think,  to  do  either. 

It  is  further  contended  that  but  one  penalty 
can  be  recovered  for  the  violation  of  the  Act. 
It  seems  to  us  that  the  statute  is  clear  upon  the 
subject.  It  provides* 'that  for  each  violation 
of  the  Act,  in  failing  to  report,  or  in  making  a 
false  report,  such  corporation,  company,  or  per- 
son so  neglecting  or  refusing  to  comply  with 
the  provisions  of  this  Act  shall  forfeit  and  pay 
the  sum  of  twenty -five  dollars,"  etc.  The  first 
section  makes  it  the  duty  of  persons  operating 
a  railroad,  twenty  minutes  before  the  schedule 
time  for  each  passenger  train  stopping  at  a  sta- 
tion where  there  is  a  telegraph  office,  to  note 
the  fact  as  to  whether  such  train  is  on  time  or 
not,  and  if  late  how  much.  This  creates  a 
duty  to  note  the  fact  in  regard  to  each  train 
stopping  at  such  station;  and  the  second  section 
creates  a  forfeiture  for  failing  to  enter  the  fact 
as  to  any  passenger  train  stopping  at  such  sta- 
tion; also  creates  a  forfeiture  for  making  a 
false  report  as  to  how  much  the  train  is  late. 
Of  course  if  there  is  a  failure  to  make  any  en- 
try, there  would  be  but  one  forfeiture  as  to  such 
train,  or  if  there  is  a  false  entry  there  would  be 
^but  one  forfeiture  as  to  such  train.  There  can 
only  be  one  forfeiture  as  to  one  train  at  a  par- 
ticular station,  during  one  trip,  and  that  may 
be  either  for  a  failure  to  make  the  entry  or  for 
making  a  false  entry,  whichever  may  be  the 
fact. 

There  is  a  further  objection  urged  to  the 
law,  which  is,  that  the  statute  is  void  because 
it  assumes  to  regulate  interstate  commerce. 
This  objection  is  stated  by  one  of  the  learned 
counsel  for  the  appellee  as  follows:  "It  ap- 
plies in  express  terms  to  every  corporation, 
company,  or  person  operating  a  railroad  in 
this  state.    It  imposes  penalties  for  the  failure 
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to  give  information  when  the  same  can  only  be 
obtained  by  the  action  of  telegraph  companies 
over  whoni  such  corporations  engaged  in  inter- 
state commerce  have  no  control. 

The  construction  we  have  heretofore  in  this 
opinion  given  the  statute,  in  so  far  as  it  refers 
to  receiving  information  from  a  telegraph  com- 
pany over  whom  the  company  have  no  control, 
avoids  the  objection  urged.  The  statute  was 
not  intended  to  require  the  entry  upon  a  black- 
board where  there  was  no  telegraph  operated 
in  connection  with  the  railroad,  but  at  stations 
where  there  was  a  telegraph  office  in  connec- 
tion with  the  railroad,  furnishing  such  infor- 
mation as  the  railroad  company  might  desire  in 
connection  with  the  operation  of  the  road. 
While  the  statute  deals  with  persons  and  cor- 
porations engaged  in  interstate  commerce  yet 
we  think  that  the  statute  is  a  proper  police 
regulation  which  in  no  way  interferes  with  in- 
terstate commerce,  and  is  a  regulation  which 
is  in  no  way  sought  to  be  exercised  by  the 
United  States,  and  hence  is  within  the  power 
of  the  Legislature  of  the  state  to  enact.  It  sim- 
ply imposes  on  the  company  or  person  operat- 
ing a  railroad  the  burden  of  ascertaining  in 
advance  of  the  arrival  of  a  train  at  a  particular 
station  the  time  when  it  will  arrive  and  note  it 
upon  a  blackboard  for  the  benefit  of  the  pub- 
lic. This  is  required  to  be  done  when  the  com- 
pany or  person  possesses  the  information  and 
has  the  means  within  its  power  to  convey  such 
information  to  the  point  where  it  is  to  be  noted. 
It  is  information  possessed  by  the  company  it- 
self, and  requires  only  the  command  of  the 
master  to  note  it.  The  company  or  person 
operates  the  whole  line  of  road.  It  is  present 
at  every  point  along  the  line  by  its  officers  and 
servants.  It  knows  at  all  times  where  its  trains 
are  and  what  time  they  are  scheduled  to  make, 
and  this  statute  calls  upon  them  to  note  the 
facts  designated  upon  blackboards  at  certain 
stations  in  advance  of  their  arrival.  The  stat- 
ute simply  commands  the  company  to  enter  at 
stations  in  this  state  the  information  which  it 
has  and  which  it  has  the  power  of  communi- 
cating at  that  particular  point  or  station. 
Counsel  cite  in  support  of  their  position  the 
case  of  State  v.  Woodrvff  S.  dh  P.  Coach  Co,, 
114  lud.  155,  and  quote  from  the  opinion  lan- 
guage holding  that  in  matters  of  commerce  be- 
tween the  states  the  power  of  the  Federal  gov- 
ernment is  exclusive  and  supreme.  Counsel 
thus  state  the  proposition:  That  "this  Act 
imposes  penalties  on  corporations  engaged  in 
interstate  commerce  for  failure  of  telegraph 
companies  to  send  telegrams  from  other  states," 
and  counsel  in  support  of  their  position  quote 
from  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of  Western  U.  Teleg.  Go,  v. 
Pendleton,  122  U.  S.  347,  30  L.  ed.  1187,  in- 
volving the  validity  of  a  statute  of  this  state 
making  telegraph  companies  liable  for  failure 
to  deliver  messages,  in  which  opinion  the  court 
says:  "In  these  cases  the  supreme  authority 
of  Congress  over  the  subject  of  commerce  by 
the  telegraph  with  foreign  countries  or  among 
the  states  is  affirmed  whenever  that  body 
chooses  to  exert  its  power,  and  it  is  also  held 
that  the  states  can  impose  no  impediments  to 
the  freedom  of  that  commerce,"  and  in  that 
case  the  court  further  holds  that  'whatever 
I  authority  the  states  may  possess  over  the  trans- 
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mission  and  delivery  of  messages  by  telegraph 
companies  within  her  limits,  it  does  not  extend 
to  the  delivery  of  messages  in  other  states." 

V  With  the  doctrine  enunciated  in  these  de- 
cisions, while  we  think  it  must  be  conceded 
some  of  the  language  used  carries  it  to  the 
border  line,  yet  we  readily  yield  our  assent  to 
it,  but  the  cases  referred  to  enunciated  and  ap- 
plied the  principles  laid  down  in  cases  where  it 
involved  the  rights  of  the  companies  as  exer- 
cised in  the  discharge  of  their  duties  while  en- 
ga(;ed  in  interstate  commerce,  or  where  the 
state  sought  to  impose  a  penalty  or  tax  operat- 
inc:  as  an  impediment  to  the  freedom  of  com- 
merce. While  in  this  case  no  such  thing  is 
sought  to  be  done,  this  statute  is  but  a  police 
regulation  within  this  state.  The  fact  that  the 
company  or  person  required  to  carry  it  out 
and  comply  with  the  statute  are  required  to 
bring  into  use  knowledge  which  they  possess 
or  is  possessed  by  other  servants  situate  in  an- 
other state  does  not,  as  we  think,  impose  any 
restrictions  to  the  freedom  of  commerce.  In- 
deed, in  the  communication  of  the  information 
possessed  by  the  servants  of  the  company  at 
one  point  on  the  line  of  the  road  to  those  at 
another  point  on  the  line  cannot  in  itself  be 
termed  commerce  in  the  strict  sense  of  the 
word.  Commerce,  says  Webster,  is  the  ex- 
change or  buying  and  selling  of  commodities, 
especially  the  exchange  of  merchandise  on  a 
lar^e  scale  between  different  places  or  commu- 
nities; extended  trade  or  traffic;  and  it  is  de- 
fined in  the  Century  Dictionary  as:  **  Inter- 
change of  goods,  merchandise,  or  properly  of 
any  kind;  trade;  traffic;  used  more  especially 
of  trade  on  a  large  scale,  carried  on  by  trans- 
portation of  merchandise  between  different 
countries  or  between  different  parts  of  the  same 
country ;  distinguished  as  foreign  commerce 
and  internal  commerce:  as  the  commerce  be- 
tween Great  Britain  and  the  United  Stales,  or 
between  New  York  and  Boston;  to  be  engaged 
in  commerce."  And  when  existing  or  taking 
pince  between  different  states  or  persons  in 
different  states,  it  is  termed  interstate  com- 
merce. One  cannot  trade  or  traffic  or  buy  and 
sell  with  himself,  though  he  act  by  or  through 
his  agent  or  servant,  for  their  acts  are  all  his 
acts  and  all  result  to  his  benefit.  One  is  not 
engaged  in  commerce  by  passing  an  article  of 
merchandise  from  <me  of  his  hands  to  the  other 
or  by  having  one  of  his  servants  pass  it  to  an- 
other, although  it  cross  the  line  between  two 
states  in  the  transit,  though  he  may  use  the 
same  hands  and  the  same  servants  in  the  busi- 
ness of  interstate  commerce.  Railroad  com- 
panies arc  engaged  in  interstate  commerce  be- 
cause their  railroads  are  used  for  the  transpor- 
tation and  conducting  interstate  commerce. 
Telegraph  companies  are  held  to  be  engaged 
in  interstate  commerce  as  they  convey  infor- 
mation from  citizens  of  one  state  to  those  of 
another.  The  railroad  company  and  the  tele- 
giaph  company  each  occupy  contractual  rela- 
tions with  other  parties  in  the  transporation  of 
articles  of  merchandise  and  information  or 
news.  One  may  possess  a  letter  or  other  writ- 
ing, deposited  witli  his  agent  in  another  state, 
which  may  contain  information  which  it  is 
important  for  him  to  know  in  order  to  intelli- 
gently do  an  act  or  perform  a  public  duty  in 

^is  state.    In  such  case  we  think  it  cannot  be 
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said  that  he  is  engaged  in  commerce  or  inter- 
state commerce  if  he  go  and  get  the  letter  and 
bring  it  to  this  state  and  avail  himself  of  the 
information,  and  how  can  it  be  different  in 
this  respect  if  he  direct  his  agent  to  bring  the 
writing  to  him,  nor  is  it  interstate  commerce 
in  the  discharge  of  the  duties  of  the  master 
where  one  servant  conveys  the  information  he 
possessed  which  belongs  to  the  master  to  the 
other  servant,  even  though  it  be  conveyed 
through  a  third  servant,  whether  it  be  a  per- 
son or  a  telegraph  company  who  act  as  the 
servant  of  the  master  in  conveying  the  infor- 
mation. As  we  have  said,  the  statute  is  but  a 
regulation  for  the  benefit  of  the  public.  It  ia 
held  that  parties  in  crossing  the  track  of  a  rail- 
road company  must  avail  themselves  of  such 
knowledge  as  they  possess  in  regard  to  the 
time  of  the  running  of  trains  upon  the  road. 
A  party  knowing  a  train  was  due  at  a  time  he 
is  about  crossing  a  track  should  use  care  to 
avoid  injury;  so  this  information  to  be  noted 
on  blackboards  is  as  well  for  the  persons  hav- 
ing business  across  or  about  the  railroad  as  for 
those  who  are  traveling  upon  its  trains.  If  it 
can  be  said  that  this  legislation  is  repugnant  to 
the  Constitution  by  reason  of  the  fact  that  the 
information  to  be  noted  must  be  received  from 
an  agent  in  another  state  through  the  agency 
of  a  telegraph  company  engaged  in  interstate 
commerce,  so  would  legislation  requiring  sig- 
nals to  be  given  or  watchmen  to  be  kept  at 
certain  points  upon  the  railroad  in  case  the 
superintendent  who  gave  instructions  as  to  the 
running  of  trains  and  the  manner  in  which 
they  were  to  be  run  resided  in  another  state, 
and  the  direction  to  the  agents  or  servants 
operating  the  road  in  this  state  must  be  com- 
municated to  them  by  means  of  the  telegraph. 

In  Smith  v.  Alf^ma,  124  U.  S.  465,  81  L. 
ed.  508,  in  speaking  of  the  validity  of  state 
legislation  relating  to  railroads,  it  is  said: 
''The  width  of  the  gauge,  the  character  of  the 
grades,  the  mode  of  crossing  streams  by  cul- 
verts and  bridges,  the  kind  of  cuts  and  tunnels, 
the  mode  of  crossing  other  highways,  the  plac- 
ing of  watchmen  and  signals  at  points  of  spe- 
cial danger,  the  rate  of  speed  at  stations  and 
through  villages,  towns,  and  cities,  small  mat- 
ters naturally  and  peculiarly  within  the  pro- 
vision of  that  law  from  the  authority  of  which 
these  modern  highways  of  commerce  derive 
their  existence,  the  rules  prescribed  for  their 
construction  and  for  their  management  and 
operation,  designed  to  protect  persons  and 
property  etherise  endangered  by  their  use  are 
strictly  within  the  limits  of  the  local  law. 
They  are  not  per  se  regulations  of  commerce; 
it  is  only  when  they  operate  as  such  in  the  cir- 
cumstances of  their  application  and  conflict 
with  the  expressed  or  presumed  will  of  Con- 
gress exerted  on  the  same  subject,  that  they 
can  be  required  to  give  way  to  the  supreme 
authority  of  the  Constitution." 

While  this  statute  may  be  on  the  border  of 
legislative  authority,  yet  we  do  not  think  it 
attempts  to  regulate  interstate  commerce  or  to 
interfere  with  it,  or  that  it  places  any  impedi- 
ments to  the  freedom  of  commerce  so  as  to 
render  it  invalid.  We  have  considered  and 
passed  upon  all  the  material  questions  discussed 
m  the  case.  While  the  statute  is  clumsily 
worded,  yet  we  think  its  meaning  and  object 
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sre  clearly  apparent  and  not  subject  to  the  ob- 
jections urged  against  it.  It  is  suggested  that 
the  blackboards  should  be  pot  up  immediately 
after  the  taking  effect  of  the  Act,  and  that  some 
of  the  violations  are  alleeed  to  have  occurred 
upon  the  day  the  Act  took  effect,  and  there  was 
no  opportunity  given  to  comply  with  the  law. 
This  is  not  an'objection  to  the  law.  Possibly 
persons  would  have  a  reasonable  time  to  com- 
ply with  the  Act  in  this  respect  by  putting  up 


boards  after  it  went  into  effect,  but  we  do  not 
intimate  an  opinion  upon  this  question,  as  it 
is  not  before  us. 

No  objection  is  urged  to  the  averments  of 
the  complaint. 

The  conclusion  we  have  reached  being  ad- 
verse to  the  rulings  of  the  circuit  court,  the 
judj^ment  must  be  reversed. 

fhidgment  reversed,  with  costs,  with  instruc- 
tions to  overrule  the  demurrer  to  the  complaint. 


UTAH  SUPREME  COURT. 


Frank  E.  BOYCE,  Respt, 

V. 

UNION  PACIFIC  R.  CO.,  Appt. 


(. 
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One  malntatntng  a  bathing  resort  on 
the  shore  of  a  natural  body  of  water, 

to  which  he  invites  the  public,  must  use  reason- 
able care  to  keep  the  bottom  under  the  cection 
of  water  which  the  bathers  use  free  from  every- 
thing which  mifirht  Injure  tbeir  feet,  failure  to  do 
which,  resulting  in  injury,  is  actionable  neffli- 
^ence. 

(November  12,  188S.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Afflrmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meeers.  Williams  Sb  VanCott,  for  appel- 
lant: 

There  is  no  evidence  showing  or  tending  to 
ithow  that  appellant  carelessly  or  negligently 
permitted  a  piece  of  glass  to  be  or  remain  in 
the  water  where  the  respondent  bathed  at 
Oarfleld  Beach. 

A  preponderance  of  the  evidence  shows  that 
the  appellant  used  extraordinary  care  and 
prudence  to  keep  said  water  free  of  any  sub- 
stances likely  to  injure  the  respondent  or  any 
other  person. 

A  preponderance  of  the  evidence  shows  that 
by  the  exercise  of  ordinary  care  and  prudence, 
said  glass  could  not  have  been  discovered  by 
the  appellant. 

The  law  in  cases  of  this  kind  is  clear  and 
well  settled,  and  emphasizes  the  insufficiency 
of  the  evidence  to  support  a  verdict  in  this 
case. 

2  Shearm.  &  Redf.  Ncg.  ^  704;  Bennett  v. 
Lauisrille  d:JS'.  R,  Co,  102  U.  S.  577,  26  L.  ed. 
235;  Heaten  v.  Fender,  L.  R.  11  Q.  B.  Div. 
503. 


Messrs.  O.  W.  Powers,  S.  H.  Lewis  and 
C.  Ira  Krebs,  for  respondent: 

Gross  negligence  on  the  part  of  defendant 
was  fully  proven  by  defendant's  own  wit- 
nesses. 

Their  evidence  showed  that  one  hundred 
persons  would  be  unable  to  watch  the  people 
visiting  the  bathing  resort  in  one  day;  that 
only  six  or  eight  men  were  employed  around 
the  bath  houses;  that  no  one  was  employed 
especially  to  look  over  the  bottom  of  the  lake; 
that  no  one  was  employed  especially  to  see  that 
nothing  was  thrown  into  the  lake;  that  the 
bottom  was  never  raked  over  between  the  pa- 
vilion and  bath  houses,  where  plaintiff  was 
injured. 

2  Shearm.  &  Redf.  Neg.  §  704.  and  nofejt 
and  cases  cited  thereunder;  Hentutt  v.  Louis- 
ville d'  JV.  E.  Co.  102  U.  S.  577,  26  L.  ed.  235; 
Oleeson  v.  Virginia  M.  R,  Co.  140  U.  S.  485. 
36  L.  ed.  468;  Cunningham  v.  Union  Pae.  R, 
Co.  4  Utah,  207;  Cooley,  Torts.  Ist  ed.  605. 

Blackbnm,  J.,  delivered  the  opinion  of 
the  court : 

This  suit  is  brought  for  damages  on  account 
of  injuries  caused  by  the  negligence  of  the 
defendant.  Verdict  and  judgment  for  plain- 
tiff; motion  for  new  trial;  motion  overruled; 
and  appeal  both  from  the  overruling  of  the 
motion  for  a  new  trial  and  the  judgment. 

Several  errors  are  assigned,  but  the  only  one 
insisted  upon  is  that  the  evidence  does  not 
support  the  verdict  and  judgment.  The  com- 
plaint, among  other  things,  alleges  that  defend- 
ant conducted  a  bathing  resort  known  as 
**  Garfield  Beach  "  on  the  shores  of  Great  Salt 
Lake.  That  defendant  bad  exclusive  control 
of  the  waters  of  the  Great  Salt  Lake  beach, 
and  erected  a  pier  and  pavilion  thereon,  and 
bathrooms  for  the  use  of  bathers;  and  that  it 
advertised  said  resort,  and  invited  the  public 
there.  That  the  defendant  knowingly,'negli^ 
eently,  and  carelessly  permitted  a  piece  of 
glass  bottle  to  be  and  remain  in  said  waters  at 
said  place;  and  on  said  date  plaintiff,  acting  on 
said  general  invitation,  hired  one  of  said  bath- 


NoTE.— The  above  case  clearly  falls  within  the 
greneral  class  of  ca^es  as  to  the  duty  of  one  who  In- 
vites people  upon  his  premises  for  his  own  profit. 

As  to  the  liability  of  the  owner  of  a  summer  re- 
sort for  injuries  received  on  a  roller  coaster  or 
swltch-baok  operated  in  such  resort  by  a  third  per- 
son, see  the  recent  case  of  Knottnerus  v.  North 
Park  Street  B.  Co.  (Mich.)  17  L.  R.  A.  720. 

18  L.  R.  A. 


As  to  the  liability  of  the  owner  of  premises  for 
their  defective  condition  ireneraUy,  see  Schmidt  v. 
Bauer,  6  L.  R.  A.  580,  and  noU,  80  Gal.  666;  Wasson 
V.  Pettlt,  6  L.  B.  A.  794,  and  ni>f «,  117  N.  Y.  118;  Fact- 
ors &  leaders  Ins.  Ck>.  v.  Werlein,  11  L.  B.  A.  961, 
and  note^  42  La.  Ann.  1046. 
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TOom8,  and  went  into  said'waterR*to,bathe,  and 
wbile  he  was  bathing,  withoat  any  .knowledge 
of  said  piece  of  glass,  stepped  upon  the  same, 
and  cut  and  injured  his  left  foot,  and  in  conse- 
quence thereof  was  greatly  injured,  and  suf- 
fered great  pain  of  IxkIy  and  mind,  to  his  dam- 
age in  the  sum  of  $3,000.  The  answer  denies 
any  negligence,  injury,  or  damages.  The  tes- 
timony of  the  plaintiff  is  that  on  June  12, 1890, 
he  went  to  Qarfield  Beach,  bought  a  ticket  of 
defendant,  and  went  in  the  lake  to  bathe;  that 
while  in  there  he  cut  his  foot  badly  on  a  piece 
of  glass  lying  in  the  bottom  of  the  lake  where 
the  people  went  to  bathe;  and  that  he  was  laid 
up  a  long  time,  and  suffered  great  pain  from 
the  injury.  How  great  the  injury  was  it  is  not 
necessary  to  comment  upon,  as  it  is  not  urged 
that  the  damages  are  excessive.  The  water 
was  shallow, — ^about  up  to  the  knees.  The 
defendant's  testimony  shows  that  it  has  men 
in  its  employ  whose  duty  it  was  to  carefully 
look  over  the  bottom  of  the  lake  where  the 
people  bathed,  and  remove  anything  that 
might  injure  the  feet  of  the  bathers;  that  in 
the  early  morning  the  water  was  very  clear. 


except  when  it  was  windy;  and  the  (bottom 
was  clean  sand,  and  everything  lying  on  it 
could  be  easily  ijseen,  except  when  the  water 
was  stirred  by  wind,  or  by  many  bathers;  and 
that  the  bottom  of  the  lake  was  examined  a 
short  time  before,  but*not  the  morning  of  the 
injury,  nor  the  morning  before;  and  that  every 
precaution  was  taken  to  prevent  people  from 
throwing  things  into  the  lake  where  people 
bathed  that  might  injure  the  feet  of  the  bath- 
ers. It  was  the]duty  of  the  defendant  to  use 
reasonable  care  to  keep  the  bottom  of  the  lake 
where  people  bathed  free  from  everything  that 
might  injure  the  feet  of  the  bathers,  and  the 
want  of  such  reasonable  care  is  negligence. 
If  the  defendant  had  examined  the  bottom  of 
the  lake  the  morning  of  the  injury,  it,  in  all 
probability,  would  not  have  occurred.  The 
question  was  fairly  submitted  to  the  jur^ 
whether  the  defendant  was  guily  of  negli- 
gence, and  it  found  that  it  was;  and  we.think 
tne  evidence  justifies  the  verdict. 

The  judgment  U  affirmed,  with  costs. 

Zane*  Ch.  /.,  and  Miner,  /.,  concur. 
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1  •   User  by  the  pnblie  of  one  side  only 'of ' 
a  dedicated  streett  lal<l  out  and  mapped 
with  two  tracks  havingr  a  watercourse  and  double 
row  of  trees  between  them,  constitutes  an  ac- 
ceptance of  the  whole  dedication. 

8.  An  abutting  owner  will  be  enjoined 
firom  tearing^  ap  the  tracks  of  a  railroad 
lawfully  in  a  bigrhway. 

(February  5,  1892.) 

NoTJL— Public  user  as  acceptance  of  dedicated  Mgh- 

way. 

The  general  current  of  modem  authorities  sus- 
tains the  proposition  that  the  dedication  of  a  hi^rh- 
way  may  be  accepted  merely  by  lonv  continued 
public  user,  without  any  formal  act  of  acceptance. 
Wolfskin  V.  Los  Anfreles  Ck>unty,  86  Cal.  406:  Eureka 
V.  Crogrhan,  81  Cal.  S24;  People  v.  Reed,  81  Cal.  79; 
Green  v.  Canaan,  29  Conn.  157;  Wllley  v.  People,  86 
III.  App.  609;  Marcy  v.  Taylor,  19  lU.  633;  Lakeview 
V.  LeUahn,  ISa  HI.  92;  Green  v.  Elliott,  86  Ind.  58: 
Manderschid  v.  Dubuque,  29  Iowa,  73,  4  Am.  Rep. 
196:  Kofls  V.  Thompson,  78  Ind.  90;  Boyer  v.  State,  16 
Ind.  451;  Kennedy  v.  Levan,  28  Mlnu.  513;  Price  v. 
Breckenrid^re,  92  Mo.  378  (this  was  a  case  of  a  pub- 
lic square);  Stevens  v.  Nashua,  46  N.  H.  192;  People 
V.  Loehfelm,  102  N.  Y.  1;  Cook  v.  Harris,  61  N.  Y. 
448;  McMannis  v.  Butler,  51  Barb.  436;  Holdane  v. 
Coldspring  Trustees,  21 N.  Y.  474,  affirming-  23  Barb. 
lOB;  Buchanan  v.  Curtis,  25  Wig.  99;  Eastland  v. 
Foiro,  66  Wis.  138. 

And  such  user  may  be  sufficient  evidence  of  the 
acceptance  of  the  highway  to  charge  the  public 
authorities  with  liability  for  failure  to  keep  the 
road  in  repair.  Green  v.  Canaan  and  Boyer  v. 
State,  9upra, 

In  many  of  the  above  cases  the  question  was  as 
18  L.  R.  A. 


APPEAL  by  complainant  from  a  judgmen 
of  the  Superior  Court  for  Los  Angele 
County  in  favor  of  defendants  in  an  action 
brought  to  enjoin  defendants  from  tearing  up 
tracks  which  plaintiJff  had  laid  on  a  strip  of 
land  which  it  claimed  to  be  a  highway.  Re- 
versed, 

The  facts  sufficiently  appear  in  the  commis- 
sioner's opinion. 

Mr.  John  D.  Bicknell  for  appellant. 

Mr.  E.  E.  Keech  for  respondents. 

Foote«  C,  filed  the  following  opinion: 
This  action  was  brought  by  the  appellant,  a 
railroad  corporation,  for  the  purpose  of  re- 

to  the  sufficiency  of  the  acceptance  as  against-  the 
person  who  made  the  dedication.  A  distinction  is 
made  in  some  cases  between  the  eifeot  of  user  as 
evidence  of  acceptance  as  against  him  and  aft 
against  the  authorities  so  as  to  charge  them  with 
the  burden  of  repairs. 

In  Illinois  public  user  is  held  sufficient  evidence 
of  acceptance  as  against  the  person  making  the 
dedication  as  is  shown  by  the  above-cited  nilnofS' 
oases. 

But  it  is  held  uot  sufficient  to  charge  the  public 
^with  the  duty  of  maintaining  the  road.  Forbes  v. 
Balenseifer,  74  III.  187;  WiUey  v.  People,  36  III.  App. 
609. 

And  in  Maine  it  is  held  that  there  must  be  some 
proof  of  acquiescence  or  adoption  by  the  corpora- 
tion itself  in  order  to  create  an  obligation  on  the 
part  of  the  corporation  to  repair  a  hig'hway  which 
has  been  dedicated.  Mayberry  v.  Standish,  66  Me. 
342;  State  v.  Wilson,  42  Me.  24.  n 

And  even  that  repairs  by  a  highway  sur^'eyor 
will  not  constitute  an  acceptance  because  of  6is 
lack  of  authority  to  accept  the  way.  State  v. 
Bradbury,  40  Me.  154. 

In  Virginia  also  it  is  held  that  the  mere  passing- 
over  a  road  by  individuals  will  not  constitute  an 
acceptance,  and  that  an  acceptance  must  b»by 
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straioing  the  defendants  here  from  continuing 
to  tear  up  and  remove  its  track  from  what  was 
claimed  by  the  plaintiff  to  be  a  public  highway 
and  for  such  other  and  further  relief  as  the 
facts  of  the  case  might  warrant.    The  court 
below  decided  the  case  against  the  plaintiff « 
dissolved  a  preliminary  injunction  that  had 
been  granted,  and  gave  judgment  for  the  de- 
fendants for  costs.    From  that  and  an  order 
refusing  a  new  trial  the  plaintiff  has  taken  this 
appeal.    From  the  evidence  in  the  record  it  is 
clear  that  findings  1  and  8  are  without  legal 
support.    It  appears  that  Henrietta  Ferris,  one 
of  the  respondents  here,  bought,  some  years 
prior  to  this  controversy,  a  piece  of  land  from 
Mr.  Irvine;  that  in  the  deed  to  that  land  there 
was  specially  excepted  therefrom  a  strip  of 
land  in  front  thereof  60  feet  wide,  which  had 
been  offered  for  dedication  as  a  public  high- 
way, and  no  title  to  that  land  ever  vested  in 
the  said  Ferris;  that  this  strip  of  land  so  ex- 
cepted was  laid  down  upon  a  map  properly 
filed  for  record  in  the  proper  office,  as  being 
reserved  for  a  public  road,  and  it  does  not  ap- 
pear that  the  person  so  offering  it  for  dedication 
has  ever  in  any  way  sought  to  revoke  it.     The 
idea  of  the  lower  court  seems  to  have  been 
that  the  public  had  never  made  use  of  the  side 
of  the  road  so  offered  for  dedication  next  to 
the  defendant's  land,  and  therefore  she  had  an 
appurtenant  right  of  way  over  it.     In  this  view 
01  the  matter  we  cannot  concur.    It  seems  that 
the  persons  who  bought  land  from  Mr.  Irvine, 
including  the  defendant  Mrs.  Ferris,  had  con- 
formed their  fences  and  hedges  to  the  line  of 
the  proposed  highway  as  set  out  in  the  map 
recorded  by  Irvine  describing  the  public  roads 
he  offered  for  dedication,  among  which  was 
this  one;  that,  according  to  the  plan  agreed 
upon  for  the  location  of  this  highway,  it  had  a 
zartja  or  water  ditch    running  through    the 
middle  of  it  lengthwise,  and  a  double  row  of 
eucalyptus  trees,  one  each  side  of  the  zanja; 
that  the  road  as  it  now  stands  is  so  located, 
and  has  the  zanja  and  rows  of  trees  as  intend- 
ed.   But  because  the  travel  along  the  public 
road  has  been,  by  the  choice  of  the  traveling 


public,  almost  exclusively,  if  not  entirely,  on 
the  other  side  of  the  road,  and  on  the  w)-feet 
wide  strip  of  it  on  the  opposite  side  of  the 
zar\ja  from  the  defendants*  land,  the  court 
seems  to  have  concluded  that  the  public  never 
used  the  60  feet  of  the  located  road  as  recog- 
nized by  proprietors  of  adjoining  lands  in 
building  their  fences  and  hedges,  and  therefore 
as  to  it  there  was  never  any  user.  This  we 
take  to  be  a  mistake.  As  well  might  it  be  said 
that,  if  the  public  travel  had  been  down  the 
center  of  a  road  offered  for  dedication  as  a 
public  highway,  there  was  never  any  user  of 
that  part  which  lay  on  each  side  of  the  track 
used,  and  between  it  and  the  fences  of  the  ad- 
joining proprietors;  or  where  the  travel  might 
be  diagonally  across  the  located  road,  from  one 
side  to  the  other,  and  from  one  end  to  the 
other  of  it  continuously,  that  the  portion  of 
the  ground  fenced  out  by  adjoining  proprietors 
over  which  there  had  been  no  travel  had  never 
been  used.  A  similar  view  of  an  abandonment 
of  a  public  road  was  ux^ed  in  Watkins  v. 
Lynch,  71  Cal.  26,  but  it  will  be  seen  from  the 
language  which  we  now  quote  no  such  want 
of  user  was  considered  any  evidence  of  an 
abandonment  of  the  public  road:  "Any  ordi- 
narv  observer  traveling  upon  the  public  roads 
of  the  more  thickly  populated  portions  of  this 
state  will  often  perceive  the  land  on  one  or  both 
sides  of  a  road-bed,  that  is  fenced  out,  sowed 
in  grain  and  pastured  by  the  proprietors  of  ad- 
joining land;  and,  while  all  the  travel  for 
many  years  has  been  confined  to  the  center  of 
the  roadbed,  yet  we  do  not  see  that  such  acts 
would  of  themselves  be  held  to  show  either  an 
abandonment  of  the  use  of  the  road  by  the 
public,  or  its  adverse  possession  by  the  person 
who  has  thus  sowed,  reaped,  and  pastured  his 
stock  thereon. "  So  here  there  is  no  conflict  in 
the  evidence,  properly  considered,  as  to  the 
offer  of  dedication  and  acceptance  and  user  of 
this  land  as  a  public  road.  If  this  is  a  public 
road,  then,  according  to  the  other  findings  and 
evidence,  the  railroad  corporation  had  con- 
structed its  road  as  it  had  a  right  to  do  under 
section  465,  subd.  5,  Civil  Code,  and  the  de- 


record  in  such  form  as  by  the  layingr  off  of  the 
highway  into  preoinots  or  appointing  survej'ors  or 
overseers.    Ck)m.  v.  Kelly.  8  Gratt.  632. 

In  Vermont  also  it  was  decided  that  the  use  by 
the  public  of  a  private  way  to  a  mill  could  not 
make  the  town  chargeabie  with  the  duty  of  repair- 
ing it.    Page  v.  Weathersfleld,  18  Vt.  434. 

In  MaMachusetts  the  Statute  of  1846,  chap.  203, 
8  1.  changed  the  common-law  rule  so  as  to  prevent 
the  creation  of  a  highway  by  dedication.  Uayden 
r.  Attleborough.  7  Grajs  388;  Bowers  v.  Suffolk 
Mfg.  Ck).  4  Chish.  38S. 

Whether  public  user  is  sufficient  to  show  accept- 
ance is  a  question  for  the  jury.  Riiey  v.  Hammel, 
38  Conn.  674;  Green  v.  Canaan,  29  Conn.  157;  Hall  v. 
Meriden,  48  Conn.  428:  Hartford  v.  New  York  k  N. 
£.  U.  Co.  69  Conn.  260;  Manderechid  v.  Dubuque,  29 
Iowa,  73,  4  Am.  Rep.  196;  Green  v.  Elliott,  86  Ind. 
58. 

In  England  it  has  been  decided  that  the  public  is 
bound  to  repair  all  roads  dedicated  and  used  by  the 
public  although  there  has  been  no  adoption  of 
them.     Bex  v.  Leake,  5  Bam.  &  Ad.  469. 

This  case  disapproves  of  Rex  v.  St.  Benedict.  4 
Barn.  &  Aid.  447,  in  which  it  was  said  that  some  act 
of  acquiescence  or  adoption  was  necessary  in  order 
to  charge  the  public  with  a  duty  to  keep  the  road 
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in  repair,  but  in  this  case  there  was  a  qualified 
right  of  passagre  existing  without  reference  to  the 
question  of  dedication. 

The  user  by  the  public  for  fifty  years  of  a  street 
which  was  a  part  of  the  original  plot  or  plan  of  the 
town  was  held  evidence  of  acceptance  in  Com.  v. 
Moorehead,  118  Pa.  344. 

In  New  Hampshire,  under  a  statute  requiring 
twenty  years*  user  to  make  a  highway  public,  use 
by  the  public  for  that  length  of  time  was  held  suf- 
ficient to  constitute  an  acceptance  without  any 
formal  act  of  acceptance  or  any  repairs.  Stevens 
v.  Nashua,  46  N.  H.  192. 

Common  user  by  the  public  has  been  declared  by 
some  courts  to  be  the  very  highest  kind  of  evi- 
dence of  an  acceptance.  Buchanan  v.  Curtis,  25 
Wis.  99,  8  Am.  Rep.  28;  Kennedy  v.  LeVan,  23  Minn. 
518. 

An  acceptance  of  part  of  a  highway  does  not 
necessarily  extend  beyond  that  part  but  actual  use 
is  the  test.    Hall  v.  Meriden,  48  Conn.  428. 

But  whvre  the  street  is  conveyed  as  a  whole,  ac- 
ceptance of  part  is  an  acceptance  of  the  whole. 
Derby  v.  Ailing,  40  Conn.  410. 

No  case  similar  in  its  facts  to  the  main  case  has 
been  discovered.  B.  A.  R. 
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feDdants  had  no  right  to  tear  up  its  track.    We 
think  the  judgment  and  order  should  be  re- 
versed, and  so  advise. 
We  concur :   Fitxg;erald,  G. ;  Vanclief ,  C. 


Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgntent  and  order  appealed  from 
are  reversed. 


WISCONSIN  SUPREME  COURT. 


FULLER  &  FULLER  CO.,  Appt., 

V. 

Thomas  McHENRY,  Bespt. 


(. 


wis.. 


.) 


1.  A  wife  cannot  become  a'  partner  of 
her  husband  under  the  Wlaoonsin  statutes 
vhicb  authorize  her  to  make  contracts  in  rela- 
tion tu  her  separate  estate  and  in  certain  .emer- 
KCDcies,  as  in  case  of  her  husband^s  desertion, 
give  her  the  powerof  a/em«  sole, 

2.  ▲  bill  of  sale  which  oonstitutee  a  vol- 
untary transfer  or  assijpament  of  a  stock 
of  STOods  for  creditors  securing  to  one  of  them  a 
preference  over  all  others  is  in  violation  of  Bev. 
Stat,  9  1683a. 

(December  6, 1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  con- 
version of  a  stock  of  goods  formerly  belonging 
to  John  H.  Hanson  and  wife,  which  plaintiff 
claimed  under  a  bill  of  sale.    Affirmed. 


Statement  by  Pinney»  J.: 

Action  for  taking,  carrying  away,  and 
converting  a  stock  of  goods  alleged  to  have 
been  the  property  of  John  H.  Hanson  and 
Caretha  M.,  his  wife,  as  copartners  under 
the  name  of  Hanson  &  Co.,  at  West  Bend, 
Wis.,  and  of  which  property  they  executed 
a  bill  of  sale,  April  30.  1889,  to  Daniel  K. 
Green,  as  the  agent  of  the  plaintiff,  an  Illi- 
nois corporation,  to  secure  a  debt  due  to  it 
of  $o30.89.  Green  took  possession  of  the 
property  ]ilay  2d  thereafter  as  such  agent,  to 
sell  and  dispose  of  it  to  pay  said  debt  and 
otliers,  and  expenses  of  sale ;  and  the  bill  of 
sale  was  filed  on  the  next  day  thereafter, 
when  the  property  was  seized  by  the  sheriff 
under  a  w^rit  of  attachment,  by  direction  of 
the  defendant,  issued  in  an  action  in  favor 
of  said  McHenry  against  said  John  H.  Han- 
son, for  a  debt  of  !|3o4.80,  for  which  judg- 
ment was  recovered,  with  costs,  June  1,  1889, 
and  on  an  execution  thereon  the  property 
was  sold  for  $500,  and  the  money  was  applied 
to  the  payment  of  this  judgment.  Other 
writs  were  issued,  and  at  the  time  in  the 
hands  of  the  sheriff,  some  against  said  Han- 
sim  and  some  aj2:ainst  him  and  his  said  wife, 
namely,  two  against  Hanson  for  about  $200, 

NoTB.— On  the  subject  of  partnership  between 
husband  and  wife,  see  Giikerson-Sloss  Commission 
Ou.  V.  SallQfrer  (Ark.)  16  L.  R.  A.  526,  and  note,  and 
Rcattle  Board  of  Trade  v.  Hayden  (Wash.)  16  L.  R. 
A.  530. 

As  to  partnership  between  married  woman  and 
third  persons,  sec  the  next  case.  Vail  v.  Winter- 
stein  (Mich.)  po8f,  515. 

S  L.  R.  A. 


and  two  against  him  and  his  wife  for  about 
$300 ;  and  it  was  claimed  that  the  property 
in  question  was  the  property  of  John  H. 
Hanson,'  and  that  the  claim  of  his  wife 
thereto,  or  to  any  interest,  was  fraudulent 
and  void,  and  it  was  denied  tliat  she  had  any 
title  to  it,  as  partner  or  otherwise.  Evidence 
was  given  to  show  that  the  plaintiff  first  be- 
gan to  deal  with  the  alleged  firm  of  Hanson 
&  Co.  February  27,  1889.  The  order  for  a 
bill  of  goods  of  that  date  to  plaintiff,  to  re- 
plenish stock,  stated,  in  substance,  that  Han- 
son &  Co.  had  just  purchased  a  stock  at 
West  Bend,  and  opened  up  that  day,  and 
was  signed,  "Hanson  &  Co.,  by  Mrs  M. 
Hanson,  from  Barron,  Wis."  It  appeared 
that  she  had  previously  dealt  with  the  plain- 
tiff, and  that  the  plaintiff  sold  to  Hanson  & 
Co.  goods  to  the  amount  of  $530,  which  re- 
mained unpaid.  On  the  28th  of  April  a 
letter  was  written  to  plaintiff,  purporting  to 
be  signed,  "C.  M.  Hanson,  by  J.  H.  Han- 
son, her  husband,"  saving  "We  have  got 
swindled  out  of  $24,000  by  a  friend  of  ours," 
giving  some  details  of  a  real -estate  transac- 
tion, and  inclosing  a  bill  of  sale  to  be  filled 
up  in  the  name  of  such  party  as  plaintiff 
thought  best,  in  order  to  secure  plaintiff  and 
pay  certain  debts,  alleging  that  the  stock 
was  worth  $2,000,  and  urging  the  plaintiff 
to  ^ive  the  matter  immediate  attention. 
Plaintiff  inclosed  the  bill  of  sale  and  letter, 
May  1st,  to  Green,  to  be  filled  up  in  his 
name  and  to  take  possession,  and  they  tele- 
graphed J.  H.  Hanson  to  that  effect.  Qreen 
went  to  West  Bend,  inserted  his  name  in  the 
bill  of  sale,  and  took  possession,  and  on  the 
same  day  the  goods  were  taken  on  the  de- 
fendant's attachment,  and  other  attachments 
soon  followed.  The  bill  of  sale  appeared  to 
have  been  signed  by  both  Hanson  and  wife, 
and  recited  that  in  consideration  qf  $2,000, 
in  hand  paid  by  Green,  they  granted,  sold, 
and  conveyed  to  him  the  whole  of  a  "stock 
of  drugs,  consisting  of  drugs,"  etc.,  "and 
anj'  and  every  taing  pert^iinin;;  to  and  now 
being  in  the  building  on  lot  one,  block  one." 
etc.,  "in  West  Bend  with  the  furniture  and 
everything,  of  whatever  nature,  pertaining 
to  said  stock. "  The  letter  accompanying  the 
bill  of  sale  explained  its  purpose  thus: 
"Please  send  a  responsible  party  at  once, 
and  relieve  us  of  a  t<^rrible  burden  and  anxi- 
ety, for  your  interest.  We  hope  you  under- 
stand our  position.  It's  to  get  you  paid  up 
first,  and  then  pay  the  rest,  as  there  is  more 
than  enough  for  all.  When  all  is  paid,  we 
will  take  the  rest.  In  selling  to  you,  we  shall 
avoid  all  trouble,  and  all  can  be  paid,  as 
your  man  can  close  out  the  stock  in  a  few 
weeks.  You  will  understand,  owing  to  the 
swindle,  we  have  no  means  at  present. 
Neither  are  we  known  here.     Hence  other 
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parties  may  not  be  willing  to  extendany  |  danger  the  neparate  estate  of  the  wife  in  the 

many  cases  where  the  husband  may  desire  to 
get  it  into  his  own  possession.  But  the  plain- 
tiff entirely  failed  to  show  that  Mrs.  Hanson 
had  one  dollar  in  the  property  which  was  at- 
tached. 

Harneffer  v.  Duress,  18  Wis,  608;  Duress 
V.  Horneffer,  15  Wis.  195;  Horton  v.  Dewey, 
58  Wis.  410. 

Plaintiff  stands  in  the  situation  of  Mrs.  Han- 
son if  she  had  brought  the  action  in  her  own 
name  and  the  burden  was  upon  it  to  show  bv 
the  * 'clearest  proof"  Mrs.  Hanson's  interest,  if 
she  had  any,  in  the  property. 

Horton  t.  Dewey,  supra;  Stanton  ▼.  Kirseh, 
6  Wis.  888;  Oettelmann  y.  Gits,  78  Wis.  489; 
Hooser  v.  Hunt,  65  Wis.  71. 

A  chattel  mortgage  is  void  as  against  the 
mortgagor's  creditors,  thoueh  given  to  secure 
an  honest  debt,  if  given  with  intent  to  hinder 
and  delay  the  other  creditors. 

Wis.  Rev.  Stat  §  2820;  Datfid  v.  Burchard, 
58  Wis.  492;  Hooser  v.  Hunt,  65  Wis.  71;  Avery 
V.  Johann,  27  Wis.  246;  Brinkman  v.  Jones, 
44  Wis.  498. 

The  fact  that  a  chattel  mortgage  was  taken 
from  one  known  by  the  mortgagee  to  be  in 
failing  circumstances  and  pressed  by  his  cred- 
itors for  a  greater  amount  than  is  due  is  con- 
clusive evidence  of  fraud. 

Butts  \.  Peacock,  28  Wis.  859;  Bice  v.  Mor- 
ner,  64  Wis.  599;  Blakedee  v.  Bossman,  48 
Wis  116;  Kalk  v.  Fielding,  50  Wis.  889. 


time."  Green  testified  that  he  went  to  West 
Bend  and  saw  Hanson.  The  bill  of  sale  and 
letter  of  instructions  had  been  sent  by  plain- 
tiff to  him  at  West  Bend  in  Hanson's  care 
And  it  was  opened,  and  he  (Hanson)  '*  men- 
tioned that  it  would  be  necessary,  as  a  matter 
of  form,  for  me  to  attach  [insert]  my  name 
to  this  document ;  and,  thinking  he  was  act- 
ing in  good  faith,  I  did  as  he  directed.  By 
his  request,  my  name  was  put  in  the  bill  of 
sale.  Nothing  more  was  done  until  the  fol- 
lowing day,  when  I  had  it  registered.  He 
went  away  that  night.  I  went  into  the  store, 
under  the  bill  of  sale,  and  the  attachment 
was  made  the  same  day."  The  value  of  the 
goods  was  about  the  amount  of  plaintiff's 
debt.  He  signed  his  name  to  a  receipt. 
The  amount  he  could  not  tell.  Did  not 
know  whether  it  was  a  note.  There  was  no 
talk  between  Hanson  and  him  as  to  what  he 
wtis  to  do  with  the  stock.  The  defendant 
testified  that  prior  to  February,  1889,  he  was 
A  druggist,  and  sold  out  to  J.  H.  Hanson 
February  27,  and  took  his  note  for  $350, — 
the  one  in  suit,  upon  which  the  attachment 
was  made ;  and  there  was  a  large  proportion 
of  the  property  there  when  the  attachment 
was  made.  The  defendant's  attachment, 
judgment,  and  execution  were  put  in  evi- 
dence, and  a  sale  of  the  property  in  question 
thereunder  was  proved,  and  the  proceeds  were 
applied  in  pavment  thereof.  The  other  at- 
tachments, judgments,  and  executions  were 
put  in  evidence,  and  it  was  proved  that  the 
residue  of  the  proceeds  of  the  sale  was  ap- 

filied  to  them  In  their  order.  There  was  but 
ittle  evidence,  admissible  as  against  the  de- 
fendant, tending  to  show  that  Mrs.  C.  M. 
Hanson  had  ever  entered  into  any  partnership 
agreement  with  her  husband,  and  none  to 
show  that  he  had  any  separate  estate,  or  that 
she  ever  attempted  to  manage  or  exercise  any 
control  over  the  business  in  question,  or  had 
contributed  anything  to  it ;  but  considerable 
evidence  was  given,  tending  to  show  that 
tlie  claim  that  Mrs.  Hanson  had  any  real  in- 
terest in  the  matter  was  simulated,  and  not 
real,  and  that  her  claim  as  alleged  partner 
was  fnvudulent,  as  against  her  husband's 
creditors. 

Messrs.   S.  S.  Barney  and  Chitrles  T. 

Hickoz  for  appellant. 

Mr.  P.  O'Meara*  for  respondent: 

Husband  and  wife  cannot  enter  into  part- 
nership between  themselves  and  thus  render 
themselves  jointly  liable  for  the  contracts  of 
the  firm  thus  established. 

Artman  v.  Ferguson,  2  I/,  R.  A.  843,  78 
Mich.  146,  16  Am.  St.  Kep.  572,  note,  and  cases 
cited. 

The  naarried  woman  in  this  state  is  still  pro- 
tected bv  the  rules  of  the  common  law  in  all 
transactions  which  do  not  relate  to  her  separate 
estate,  her  separate  trade  or  business,  ortocon- 
(rncts  relating  to  her  personal  services. 

Haydock  Carriage  Go.  v.  Pier,  74  Wis.  582. 

This  court  will  be  slow,  unless  forced  by  the 
clear  letter  of  the  statute,  to  hold  that  husband 
and  wife  may  carry  on  business  as  copartners; 
for  it  would  greatlv  Increase  the  opportunities 
of  either  to  defraud  creditors,  and  it  would  en- 

18  L.  R.  A.  88 


Pinney»  /.,  delivered  the  opinion  of  the 
court: 

1.  It  is  contended  on  behalf  of  the  plain- 
tiff that  the  property  in  controversy,  which 
was  seized  on  execution  and  sold  to  satisfy 
the  judgment  recovered  bv  the  defendant 
against  John  H.  Hanson,  the  husband,  was 
the  partnership  property  of  Hanson  and  his 
wife,  Caretha  M.  Hanson,  as  the  firm  of 
Hanson  &  Co.,  and  had  been  previously 
transferred  to  Green  for  the  benefit  of  the 
plaintiff,  and  to  secure  to  it  and  others  part- 
nership debts  of  Hanson  &  Co.,  and  therefore 
the  seizure  and  sale  of  the  property  in  ques- 
tion for  the  debt  of  the  h\isband  were  wrong- 
ful, and  that  the  defendant  is  liable  for  its 
value.  It  is  contended  that  a  great  part  of 
the  property  seized  was  sold  to  the  so-called 
firm  of  Hanson  &  Co.  by  the  plaintiff  and 
that  it  acquired  a  title  to  it,  valid  as  against 
all  but  partnership  creditors.  The  question 
presented  is  whether  husband  and  wife  can 
become  copartners  in  carry! ne  on  a  business, 
under  the  statute  in  relatfon  to  married 
women,  and,  if  not,  what  is  the  legal  result 
of  such  an  attempt  by  husband  ana  wife  to 
carry  on  business  as  such.  Prior  to  the  stat- 
ute concerning  married  women,  a  feme  covert 
might  have  a  separate  estate,  which  courts 
of  equity,  only,  could  recognize  and  protect ; 
and  she  might  bind  it  by  her  engagements 
or  contracts,  for  the  benefit  of  such  estate  or 
on  her  own  account,  or  for  her  benefit  upon 
the  credit  of  such  estate,  which  could  be  en- 
forced only  in  equity  against  it,  but  not  by 
way  of  judgment  or  decree  as  for  a  personal 
liability.  Her  contracts  were  void  at  law, 
and  enforceable  only  in  equity  against  her 
separate  estate.      Tlie   statute   changed   the 
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former  equitable  ownership  of  her  separate 
estate  into  a  legal  one,  and,  for  its  better 
security  and  protection,  provided  that  her 
estate  should  "not  be  subject  to  the  disposal 
of  her  husband, "  and  that,  as  to  subsequently 
acquired  separate  estate,  it  should  "not  be 
liable  for  his  debts.**  It  has  repeatedly  been 
held,  under  this  statute,  that  the  contracts  of 
a  married  woman,  when  necessary  or  con- 
venient to  the  proper  use  and  enjoyment  of 
her  separate  estate,  are  binding  at  law,  and 
that  all  her  other  contracts  and  engagements 
stand,  as  before  the  statute,  good  only  in 
equity,  and  that  the  change  from  an  equi- 
tanle  to  a  legal  estate  has  not,  in  respect  to 
such  other  contracts,  enlarj^ed  her  powers  or 
removed  the  disability  of  coverture.  The 
power  of  a  married  woman  to  bind  herself  at 
law  is  a  restricted  one,  and  limited  to  the 
making  of  such  contracts  and  engagements 
as  are  necessary  or  convenient  to  the  use  and 
enjoyment  of  her  separate  estate.  Conicay 
V.  Smith,  18  Wis.  125 ;  Todd  v.  Lee,  15  Wis. 
365 ;  Beard  v.  Dedolph,  39  Wis.  136 ;  Hay- 
dock  Carriage  Go,  v.  Pier,  74  Wis.  582.  585. 
It  has  never  been  held,  under  this  statute, 
that  the  wife  could  contract  any  debt  or  ob- 
ligation, valid  at  law,  not  fairly  within  this 
restricted  power,  whatever  may  have  been 
stiid  in  subsequent  cases  as  to  her  power  to 
acquire  and  hold  property,  separate  and  apart 
from  her  husband,  with  the  proceeds  of  her 
individual  earnings,  under  section  2343,  or 
either  of  the  preceding  sections.  And  while 
it  is  conceded  that,  separate  and  apart  from 
her  husband,  the  wife,  with  her  separate  es- 
tate, not  derived  from  her  husband,  may  en- 
gage in  and  carry  on  business,  and  for  that 
purpose  contract  debts  and  engagements  bind- 
ing at  law,  her  power  to  do  this  without  a 
separate  estate  exists  only  in  the  emergencies 
specified  in  section  2344,  where  her  husband 
.shall  have  deserted  her,  or  shall,  from  drunk- 
enness, profligacy,  or  any  cause,  neglect  or 
refuse  to  provide  for  her  support  or  for  the 
support  and  education  of  her  children,  in 
which  event  she  "shall  have  the  right  to 
transact  business  in  her  own  name,  and  to 
collect  the  profits  of  such  business,**  etc., 
and  they  will  not  be  subject  to  her  husband's 
control  or  interference,  or  liable  for  his 
debts.  In  other  words,  in  all  such  cases  the 
wife,  without  a  separate  estate,  has  the 
rights  and  powers  of  a  feme  mle.  The 
guarded  terms  of  this  section  show  that  her 
right  to  transact  business  in  her  own  name, 
bevond  the  scope  of  the  power  implied  from 
the  ownership,  use,  and  enjoyment  of  a 
separate  estate,  is  denied,  except  in  the  par- 
ti(!ular  emergencies  specified.  The  wife  has 
not,  therefore,  in  our  judgment,  the  power 
to  enter  into  an  agreement  of  partnership 
with  her  husband,  nor,  as  for  that  matter, 
with  any  one  else,  if  she  has  no  separate  es- 
tate, in  respect  to  which  she  can  be  con- 
sidered as  dL^eme  aoU,  so  as  to  bind  herself  at 
law.  There  is  no  competent  evidence  in  this 
(*ase  that  Mrs.  Hanson  had  any  separate  estate 
at  the  time  her  husband  maae  the  purchases 
for  the  store  in  West  Bend,  and  started  busi- 
ne^  there  under  the  name  and  style  of  Han- 
mm  &  Co.  ;  and  as  the  plaintiff  is  claiming 
to  recover  for  the  property  in  question  under 
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and  through  a  bill  of  sale  executed  by  such 
alleged  partnership,  as  against  an  execution 
creditor  of  the  husoand,  within  repeated  de- 
cisions, the  burden  of  showing  that  she  had 
a  separate  estate  was  on  the  plaintiff.     Stan- 
ton V.    Kirsch,    6  Wis.    338;    Oettelmann  v. 
Gitz,  78  Wis.  489,    and  cases  cited.     Had  it 
been  shown,  however,  that  Mrs.  Hanson  had 
a  separate  estate,  we  think  that  the  partner- 
ship agreement  between  her  and  her  husband 
(if  any,  for  there  is  little  more  than  a  scin- 
tilla oi  evidence  of  one^  must  be  regarded  as 
void,  and  that  tlie  business  in  question  was 
the   sole  business  of  her  husband,  and  the 
plaintiff's  claim  is  his  sole  and  individual 
debt.     The  purpose  and  policy  of  the  statute 
concerning  the  rights  of  married  women,  in 
our  judgment,  forbid  the  formation  of  a  con- 
tinuing business  engagement  between  hus- 
band and  wife,  which  shall  produce  a  com- 
munity of  interest,  liability,  and  profit,  in 
which  the  husband  would  have,  as  partner, 
a  right  of  control  and  management  of  the 
separate  estate  of  the  wife,  so  that  he  could 
sell  and  convert  it  into  money  from  time  to 
time,  draw  the  firm  moneys  from  the  bank, 
and  collect  notes  and  bills  receivable  and 
dispose  of  the  proceeds,  in  the  payment  of  his 
debts  or  otherwise,  without  her  knowledge 
or  consent.     The  making  of  such  an  engage- 
ment by  the  wife  mi^ht  be,  if  put  in  execu- 
tion, a  conversion  of  lier  separate  estate  into 
that  of  her  husband.     Certainly,  it  is  easy  to 
understand  that,  with  his  influence  and  con- 
trol as  husband,  such  result  would  be  almast 
inevitable.      The   principal   purpose  of  the 
statute  is  to  give  the  wife  the  power  and 
rights  of  &Jenie  sole  as  to  her  separate  prop- 
erty, free  "from  the  disposal  of  her  husband, ^ 
and  "not  liable  to  his  debts.**     Manifestly, 
it  was  not  intended  that  the  Act  should  re- 
ceive a  construction  that  would  be  subversive 
of  the  beneficent  purposes  for  which  it  was 
enacted,  and  which  would  almost  necessarily 
tend  to  strike  down  the  protection  it  was  in- 
tended married  women  should  have  imder  it 
in  the  use  and  enjoyment  of  their  separate 
estates.     At  common  law  a  married  woman 
was  incapable  of  forming  a  partnership,  and 
the  marriage  of  a  feme  sole  partner  worked 
a   dissolution  of   the  firm.     Story,    Partn. 
§^  10,  306 ;  1  Bates,  Partn.  §§  135-141.     Her 
right  to  enter  into  a  partnership,  if  she  has. 
a  separate  estate,  with  a  person  other  than 
her  husband,  is  quite  generally  recognized, 
and   is  assumed  to  exist  in  Merchants*  J^at. 
Bank  v.  Ravfiiond,  27  Wis.  569 ;  but  we  are 
not  aware  of  any  case  where  it  has  been  held, 
under  a  statute  in  substance  the  same  as  our 
own,  that  she  may  embark  her  separate  estate 
in  partnership  ventures  with  her  husband.    In 
the  case  of  Suau  v.  Cajfe,  122  N.  Y.  808,  9 
L.  R.  A.  593,  it  was  held  that  the  conmion- 
law  disability  of  a  married  woman  to  engage- 
in  a  business  as  a  copartner  or  jointly  with 
her  husband,  was  removed  by  an  Act  "Con- 
cerning the  liability  of  husband  and  wife,** 
which  authorized  a  married  woman  to  carry 
on   any  trade  or  business  on  her  sole  anH 
separate  account,  and  that  the  wife  could  not 
escape   liability   for  debts  contracted  in  a 
partnership  with  her  husband,  on  the  ground 
of  coverture ;  but  the  statute  in  question  i?^ 
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much  broader  than  ours,  and  is  uncondi- 
tional. The  case  was  decided  by  a  mere 
majority, — ^three  of  the  judges  dissenting, — 
and  is  contrary  to  previous  decisions  of  the 
supreme  and  superior  courts,  and  would  seem 
to  be  in  conflict  with  Hendricks  v.  Isaacs, 
117  N.  Y.  411,  6  L.  R.  A.  559.  The  view 
we  have  taken  of  the  statute  is  sustained  b^ 
Lord  V.  Parker,  8  Allen,  127 ;  Lord  v.  Dam- 
san,  Id.  181 ;  Edtoards  v.  Stevens,  Id.  315 ; 
Plumer  v.  Lord,  5  Allen,  468;  Botoker  v. 
Bradford,  140  Mass.  521 ;  Payn^  v.  Thompson, 
44  Ohio  St.  192 ;  Haas  v.  Shaw,  91  Ind.  884, 
390 ;  Scarlett  v.  Snodgrass,  92  Ind.  262 :  Art- 
man  V.  Ferguson,  78  Mich.  146,  2  L.  R.  A. 
343,  16  Am.  St.  Rep.  572 ;  Bassett  v.  Shepard- 
son,  52  Mich.  3;  Uarey  v.  Burmss,  20  W. 
Va.  571 ;  Cox  v.  Mller,  54  Tex.  16 ;  Brad- 
street  V.  Baer,  41  Md.  19. 

It  is  not  to  be  supposed  that  the  Legisla- 
ture intended  that  such  relations  and  duties 
as  exist  between  copartners  in  trade  should 
be  devolved  on  husband  and  wife,  with  their 
necessary  incidents,  as  a  possible  means  of 
disturbing  domestic  peace  and  confidence,  or 
that  they  might  become  contentious  litigants 
in  an  action  to  wind  up,  with  a  receiver  in 
charge  of  their  affairs  and  resources.  The 
statute  evidently  intended  that  the  gains  the 
wife  should  make  in  the  exercise  of  her 
limited  business  powers  should  be  her  sole 
and  separate  property,  and  not  be  in  any 
way  subject  to  the  interference,  control,  or 
disposal  of  her  husband.  The  conclusion  to 
which  we  have  arrived  is  not  in  conflict  with 
Krotiskop  V.  Shantz,  51  Wis.  204,  where  the 
re^l  estate  upon  which  farming  was  conduct- 
ed by  husband  and  wife  was  her  sole  prop- 
erty, and  she  was  held  liable  for  that  reason. 
No  partnership  was  claimed  to  exist.  Nor 
is  it  opposed  in  principle  to  Amdt  v.  Har- 
shair,    58   Wis.    269;   Dnytan  v.    Walsh,    47 


Wis.  118,  83  Am.  Rep.  757;  BrickUyv,  Walk- 
er,  68  Wis.  564,  and  Barker  v.  Lynch,  75 
Wis.  624, — which  are  clearly  distinguishable 
from  the  present  case.  The  necessary  result 
is  that  there  was  no  copartnership  estate  or 
liabilities  of  Hanson  &  Co.,  and  all  the  prop- 
erty and  liabilities  were  those  of  the  husband. 

2.  Inasmuch  as  the  property  in  question 
was  the  sole  property  of  Hanson,  the  execu- 
tion and  judgment  of  the  defendant  entitled 
him  to  impeach  the  validity  of  the  bill  of 
sale  under  which  the  plaintiff  claims.  The 
bill  of  sale  was  given  upon  the  trusts  con- 
tained in  the  letter  from  Hanson  to  the  plain- 
tiff, which  was  delivered  with  it,  namely: 
First,  to  pay  the  plaintiff  its  debt :  second,  to 
pay  the  otlier  creditors,  and  return  the  rest 
to  Hanson  and  wife.  The  bill  of  sale  was 
therefore  a  voluntary  transfer  or  assignment 
of  the  stock  of  goods,  etc.,  in* question,  for 
the  benefit  of  or  in  trust  for  creditors  of 
Hanson,  and  was  not  executed  in  the  manner 
prescribed  by  the  statute,  and  fell  directly 
within  the  condemnation  of  the  statute,  sec- 
tion 1694,  and  of  section  1698a,  because  it 
gave  and  secured  the  plaintiff  a  preference 
over  all  other  creditors,  contrary  to  the  last^ 
named  section.  The  documents  through 
which  the  plaintiff  claims  title  created  a 
trust,  a  trustee,  Green,  and  creditors  as  ces- 
tuis  que  trvstent  with  an  ultimate  trust  in 
favor  of  Hanson  and  wife.  The  case  is  thus 
brought  clearly  within  the  adjudged  cases  of 
Winner  v.  lltyut,  66  Wis.  227 ;  Maxwell  v. 
Simonton,  81  Wis.  685. 

The  claim  of  title  of  the  plaintiff  was 
therefore  fraudulent  in  law,  and  void,  no 
matter  what  the  intentions  of  the  parties 
were ;  and  the  court  properly  directed  a  ver- 
dict for  the  defendant. 

The  judgment  oftfie  Circuit  Court  is  affirmed. 
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William  A.  VAIL  et  al.,  Appts., 
Warren  WINTERSTEIN  et  al. 
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A  married  ifroman  eaji  enter  aflrm  as  a 
partner  of  which  her  hnsband  is  not  a 

member  and  thus  bind  her  separate  property 
for  the  undertakings  of  the  firm  under  the  Mich- 
igan statutes  which  erlve  her  power  to  carry  on 
buaineas  or  trade  In  her  own  name  and  upon  her 
soJe  account. 

(December  22, 1882.) 


APPEAL  bj  complainants  from  a  decree  of 
the  Circuit  Court  for  Sanilac  County  dis- 
missing^ as  to  defendant,  Alice  A.  Tallmadge, 
the  bill  filed  for  the  winding  up  of  a  partner- 
ship concern,  for  the  appointment  of  a  receiver 
and  an  accounting,  but  in  other  respects  grant- 
ing the  prayer  of  the  bill.     Reversed  cts  to  ^uch 
dismissal. 
The  facts  are  stated  in  the  opinion. 
Mr.  Gtoorm  MeKajTt  for  appellants: 
The  complainants,  while  conceding  that  a 
married  woman  cannot  be  a  partner  with  her 
husband,  nor  a  member  of  the  same  firm  with 
him  {Lord  v.  Parker,  8  Allen.  127;  Artman  v. 
Ferguson,  2  L.  R.  A.  348,  73  Mich.  146),  con- 


Nora.— The  power  of  a  married  woman  to  term 
a  partnership  in  business  with  a  third  person  de- 
pends so  entirely  upon  the  words  of  the  statutes  by 
which  common-law  disabilities  are  removed  in 
whole  or  in  part  that  the  deoisioos  in  each  state  on 
this  question  are  less  likely  to  be  valuable  in  other 
states  than  the  decisiona  on  most  other  questions. 
Some  of  the  decisions  on  this  subject  are  included 
in  a  note  to  Artman  v.  Ferguson  (Mich.)  2  L.  K.  A. 
343. 

18  L.  R.  A. 


Partnership  between  husband  and  wife  Involves 
so  radical  a  changre  in  the  common  law  that  very 
broad  language  as  to  the  wife^s  power  to  contract 
and  carry  on  business  has  been  held  in  most  cases 
not  sufficient  to  authorize  a  partnership  with  her 
own  husband. 

See,  on  this  subject,  the  preceding  case,  Fuller  & 
Fuller  Co.  v.  McUenry  (Wis.)  ante,  612,  and  the  note 
there  referred  to,  which  reviews  alt  the  authorities 
on  the  question. 
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tend  that  in  this  state  where  a  married  woman 
may  engage  in  business,  she  may  be  a  member 
of  a  firm  if  her  husband  is  not  a  member  of 
the  same  firm,  and  may  be  liable  as  a  partner 
the  same  as  if  she  were  hfeme  sole, 

1  Bates.  Partn.  §  16;  Harris,  Contracts  of 
Married  Women,  420,  421,  §^5  511. 512;  Wells, 
Separate  Property  of  Married  Women,  chap. 
11;  Plumer  v.  Lord,  5  Allen,  460;  Abbott  v. 
Jackson^  48  Ark.  216;  Newman  v.  Morris,  52 
Miss.  405;  8uau  v.  Caffe,  9  L.  R.  A.  598,  122 
N.  Y.  308. 

The  terms  "separate  property,"  ** separate 
estate,"  ''sole  property,"  and  "sole  estate"  are 
never  properly  used  in  the  sense  of  several  or 
individual.  These  terms  had  a  well-defined 
meaning  in  the  equitable  rules  governing  the 
separate  estate  of  a  married  woman,  long  be- 
fore a  ''legal"  separate  estate  was  ever  known 
to  our  system  of  laws.  In  equity,  a  "separate 
estate,"  was  an  estate  over  which  the  husband's 
marital  right  of  ownership  and  control  was 
excluded  by  the  terms  of  the  settlement,  and 
it  was  not  liable  for  his  debts.  • 

2  Story,  Eq.  12th  ed.  §1388;  Firemen's  Ins, 
Co.  of  Albany  v.  Bay,  4  Barb.  407. 

Our  Legislature  in  enacting  the  Married 
Woman's  Act  must  be  presumed  to  use  the 
term  "separate  estate"  in  the  sense  already 
fixed  for  it  by  the  courts. 

The  object  of  the  Legislature  by  this  Act  was 
to  give  the  wife  the  same  power,  in  all  re- 
spects, over  her  property  that  she  had  before 
marriage. 

Starkweather  v.  Smith,  6  Mich.  880. 

The  interest  of  the  wife  in  the  firm  property 
would  be  her  separate  estate.  The  business 
and  her  property  invested  therein  would  be 
free  from  the  husband's  common-law  ri^ht  of 
ownership  and  control.  If  the  husband  is  not 
a  member  of  the  firm  he  has  no  legal  right  to 
control  the  wife's  property  invested  in  the 
business,  and  cannot  directly  or  indirectly 
control  this  portion  of  her  separate  estate  any 
more  than  any  other  portion.  The  property 
invested  by  her  in  a  firm  business  does  not 
cease  to  be  her  separate  estate — if  the  term 
"separate  estate"  is  to  retain  its  well-established 
meaning,  and  not  to  be  made  a  synonym  for 
"severS"or  "individual."  In  this  state  a 
married  woman  may  be  bound  jointly  with 
another  upon  a  proper  consideration. 

Post  V.  Shafer,  68  Mich.  88. 

In  this  state  a  married  woman  may  eneage 
in  any  lawful  business  and  ma^  employ  all  the 
necessary  agents  to  assist  her  in  the  business. 
For  the  acts  of  her  agents  within  the  scope  of 
their  agency  she  is  necessarily  liable. 

Rankin  v.  West,  25  Mich.  195. 

8he  may  purchase  her  entire  outfit  on  credit, 
or  she  may  borrow  the  necessary  capital  and 
bind  herself  personally  for  its  repayment. 

Tillman  v.  ShackUton,  15  Mich.  447,  98  Am. 
Dec.  198. 

In  this  case,  then,  Mrs.  Tallmadge  might 
have  engaged  in  the  banking  business;  she 
might  have  employed  as  her  agents,  to  aid  her 
in  the  business,  the  very  men  who  have  been 
her  partners;  she  might  have  borrowed  from 
each  the  amount  he  agreed  to  contribute  to 
the  capital  stock  of  the  firm,  and  she  might 
have  bound  herself  to  pay  them  a  stipulated 


share  of  the  profits  in  lieu  of  interest  on  the 
borrowed  capital. 

Beeeher  v.  Bush,  45  Mich.  188,  40  Am.  Rep. 
465. 

If  a  married  woman  may  engage  in  business 
freely,  as  she  may  in  this  state,  there  seems  to 
be  no  good  reason  for  saying  that  she  may  not 
stipulate  with  her  agent  that  he  shall  also  be  a 
principal  with  her  and  be  subject  in  every  way 
to  the  liabilities  and  vicissitudes  of  the  busi- 
ness. She  may  be  bound  jointly  upon  a  proper 
consideration. 

Post  V.  SJiafer,  supra. 

In  Massachusetts  it  was  held  that  a  married 
woman  could  not  enter  into  a  contract  of  co- 
partnership with  her  husband  {Lord  v.  Parker, 
8  Allen,  127).  but  that  she  might  enter  a  firm 
of  which  her  husband  was  not  a  member. 

Plumer  v.  Lord^  5  Allen,  460. 

In  Arkansas  a  married  woman  may  be  a 
member  of  a  firm  with  all  the  rights  and  sub- 
ject to  all  the  liabilities  of  a  partner. 

Abbott  V.  Jackson,  43  Ark.  216. 

In  Mississippi  a  married  woman  may  be  a 
member  of  a  trading  partnership. 

Neioman  v.  Moms,  52  Miss.  405. 

In  Maryland  a  married  woman  has  no  ri^bt 
to  contract  even  in  respect  to  her  separate 
estate  except  in  writing,  in  which  her  husband 
joins.  Such  a  restricted  power  to  contract  is 
not  sufficient  for  the  purposes  of  a  partner- 
ship. 

Bradstreet  v.  Boer,  41  Md.  19. 

In  West  Vir^nia,  where  a  married  woman 
cannot  engage  m  trade  or  business  unless  she 
is  living  separate  and  apart  from  her  husband, 
it  is  held  that  she  cannot  be  a  member  of  a 
trading  partnership  while  living  with  her  hus- 
band. 

W.  Va.  Code,  2d  ed.  1887.  p.  607,  S  13; 
Carey  v.  Burruss,  20  W.  Va.  571,  48  Am.  Rep. 
790. 

In  Ohio  it  has  been  held  that  a  married 
woman  has  no  power  to  become  a  member  of 
a  firm. 

8wasey  v.  Antram,  24  Ohio  St.  87. 

In  New  York  where  a  married  woman  is 
authorized  by  statute  to  carry  on  any  trade  or 
business  on  her  sole  and  separate  account,  it  is 
held  that  she  may  be  a  member  of  a  firm. 

8uau  V.  Caffe,  9  L.  R.  A.  598,  122  N.  Y. 
308. 

Mr.  Georg^e  W.  Weadoek,  for  appellees: 

Alice  A.  Tallmadge  t)eing  a  married  woman 
at  the  time  of  entering  into  the  contract  of  co- 
partnership in  q^uestion  in  this  controversy, 
could  not  enter  into  a  contract  of  copartner- 
ship with  any  one,  and  the  alleged  articles  of 
copartnership,  as  to  her,  are  absolutely  void. 
The  rule  at  common  law  was  that  by  marriage 
the  husband  and  wife  became  one  person  in 
law,  that  is  the  very  being  or  le^al  existence 
of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  is  incorporated  or  consoli- 
dated into  that  of  the  husband,  under  whose 
wing  or  protection  she  performs  everything. 

1  Bl.  Com.  p.  442. 

This  rule  of  the  common  law  obtains  in 
Michigan,  except  as  modified  by  the  Constitu- 
tion and  statutes  of  the  state. 

Artman  v.  Ferguson,  2  L.  R.  A.  848,  78 
Mich.  146. 


<Q  T. 


RA. 


1892. 


Vail  v.  Winterstbin. 


517 


A  married  woman  may  not  become  a  partner 
with  her  husband. 

Edward  v.  McEnhill,  51  Mich.  165;  BasMtt 
V.  8hepard8on,  52  Mich.  8;  Artman  v.  Fergn- 
son,  supra. 

Artman  v.  Ferguson,  supra,  seems  to  decide 
the  question  at  issue  in  this  case,  and  deter- 
mines that  a  married  woman  has  no  power  to 
enter  into  a  contract  of  copartnership.  The 
decision  of  Judge  Ckx)1ey,  in  the  case  of  Hussell 
V.  People's  8av.  Bank,  89  Mich.  672.  is  to  the 
same  effect. 

It  has  been  uniformly  held  that  our  statutes 
do  not  authorize  a  married  woman  to  become 
personally  liable  on  an  executory  promise,  ex- 
cept concerning  her  separate  estate.  A  note 
given  for  any  other  consideration  is  void. 

De  Vries  v.  Gonklin,  22  Mich.  255;  West  v. 
iMraicay,  28  Mich.  464;  Emery  v.  Ijord,  26 
Mich.  481;  Ross  v.  Walker,  81  Mich.  120;  Jenne 
V.  MarbU,  37  Mich.  319;  Kitehell  v.  Mudgett, 
37  Mich.  81;  Carley  v.  Fox,  38  Mich.  887; 
Johnson  v.  Sutlterland,  89  Mich.  579;  Russell 
V.  People's  Sav.  Bank,  supra;  Grantz  v.  Toles, 
40  Mich.  725;  Kenton  Ins.  Co.  v.  McClellan,  43 
Mich.  565;  ReedY,  Buys,  44  Mich.  82;  Buhler 
V.  Jennings,  49  Mich.  588;  Edwards  v.  Me- 
Enhill,  51  Mich.  165;  Schlatterer  v.  Nickode^ 
mus,  51  Mich.  627;  Tonipkins  v.  Hollister,  60 
Mich.  479;  Waterbury  v.  Andrews,  67  Mich. 
287;  Mutual  Ben.  L.  Ins.  Co,  v.  Wayne  County 
Sav.  Bank,  68  Mich.  127;  Fechheimer  v.  Petree, 
70  Mich.  440. 

Tton^9  J.,  delivered  the  opinion  of  the 
court: 

The  complainants  Henry  W.  Wilson  and 
William  A.  Vail  entered  into  a  copartnership 
with  defendants  Alice  A.  Tallmadge  and  War- 
ren Winterstein  under  the  firm  name  of  Win- 
terstein, Vail  &  Co.  fertile  purpose  of  carrying 
OD  a  general  banking  business  at  Marlette,  this 
slate.  They  organized  January  1,  1888,  and 
under  the  terms  of  the  copartnership  agreement 
were  to  cootinue  to  January  1, 1898.  They 
contributed  capital  stock  as  follows:  Henry 
W.  Wilson  $2,000,  William  A.  Vail  |3,000, 
Alice  A.  Tallmadge  $3,000,  and  Warren  Win- 
terstein $4,000,  making  a  capital  stock  of  $12,- 
000.  Winterstein  becoming  the  president,  and 
Vail  the  cashier  and  bookkeeper.  March  80, 
1891.  a  bill  was  filed  in  the  circuit  court  in 
chancery  for  Sanilac  county  Vy  Vail  and  Wil- 
son against  the  defendants  Winterstein  and 
Tallmadge  and  others,  to  whom  it  was  alleged 
conveyances  and  transfers  of  firm  propert v  bad 
been  made  in  violation  of  the  rights  of  Vail 
and  Wilson  and  the  creditors  of  the  firm.  A 
receiver  was  asked  for.  Immediately  after 
the  filing  of  the  bill,  a  common-law  assignment 
was  made  by  Vail  and  Wilson  in  the  name  of 
the  firm  to  Thomas  W.  Dawson,  one  of  the 
complainants  here,  of  all  the  firm  property  for 
the  benefit  of  all  the  firm's  creditors.  In  mak- 
insrthe  assignment.  Vail  and  Wilson  assumed 
that  the  other  members  of  the  firm  had  disposed 
of  their  interests  in  the  firm  property,  and  were 
by  such  acts  disqualified  to  act  for  the  firm  in 
any  capacity,  and  that  their  transferees  had  no 
authority  to  act.  An  amended  bill  was  sub- 
sequently filed  by  Vail  and  Wilson  and  Daw- 
sou,  the  assignee,  and  joining  as  defendants 
with  the  others  John  J.  Lunau,  a  transferee  of 
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a  part  of  the  firm's  real  estate,  and  Annie,  the 
wife  of  Warren  Winterstein.  A  stipulation 
was  thereafter  made  dismissing  the  bill  as  to 
Margaret  Winterstein,  Johnson  Winterstein, 
and  John  J.  Lunau.  Proofs  were  taken,  and  a 
decree  entered  reciting  in  substance  that  the 
firm  of  Winterstein,  Vail  &  Co.  had  been  dis- 
solved by  the  acts  of  the  partners,  and  appoint- 
ing complainant  Dawson  as  receiver.  It  also 
recited  that  certain  properties  which  it  had  been 
attempted  to  transfer  to  other  parties  belonged 
to  the  firm,  and  also  that  Alice  A.  Tallmaoge, 
at  the  time  of  the  execution  of  the  partnership 
agreement,  was  a  married  woman,  and  still  so 
continued.  It  wa»  therefore  decreed  that  the 
copartnership  be  dissolved,  placing  all  the  prop- 
erties in  the  hands  of  the  receiver,  with  the 
right  to  sue  on  and  collect  all  the  notes,  bills, 
and  choses  in  action  belonging  to  the  firm,  to 
collect  the  rents  and  avails  of  all  the  real  es- 
tate belonging  to  the  firm,  and  that  Warren 
Winterstein  execute,  acknowledge,  and  deliver 
to  the  receiver  an  assignment  of  all  the  personal 
property  belonging  to  the  firm,  and  that  he 
and  his  wife  make  certain  conveyances  to  the 
receiver.  The  bill  was  thereupon  dismissed, 
without  costs,  as  to  the  defendant  Alice  A. 
Tallmadge,  and  a  decree  for  an  accounting  to 
be  made. 

This  appeal  raises  but  the  one  question 
whether  the  defendant  Alice  A.  Tallmadge, 
being  a  married  woman,  could  become  a  mem- 
ber of  the  firm  of  Winterstein,  Vail  &  Co.,  and 
by  such  act  bind  her  separate  property,  so  that 
in  the  accounting  for  the  benefit  of  creditors 
she  became  liable  out  of  her  separate  estate  to 
the  creditors  of  the  firm?  Section  5.  art.  16, 
of  the  Constitution  of  this  state  provides  that 
"the  real  and  personal  estate  of  every  female, 
acquired  before  marriage,  and  all  property  to 
which  she  may  afterwards  become  entitled  by 
gift,  ^rant,  inheritance,  or  devise,  shall  be  and 
remain  the  inheritance, and  property  of  such  fe- 
male, and  shall  not  be  liable  for  the  debts,  ob- 
ligations, or  engagements  of  her  husband,  and 
may  be  devised  or  bequeathed  by  her  as  though 
she  were  unmarried. "  Section  6295,  How.  Stat. , 
provides  that  "the  real  and  personal  estate  of 
every  female,  acquired  before  marriage,  with 
all  property,  real  and  personal,  to  which  she 
may  afterwards  become  entitled  by  gift,  grant, 
inheritance,  devise,  or  any  other  manner,  shall 
remain  the  estate  and  propertv  of  such  female, 
and  shall  not  be  liable  for  the  debts,  obliga- 
tions, and  agreementa  of  her  husband,  and 
may  be  contracted,  sold,  and  transferred,  mort- 
gaged, conveyed,  devised,  and  bequeathed  by 
her  in  the  same  manner  as  if  she  were  unmar- 
ried." It  was  held  in  Edwards  v.  JdcEnhill, 
51  Mich.  165;  Bassett  v.  Shepardson,  62^Mich. 
8;  and  Artman  v.  Ferguson,  78  Mich.  146,  2 
L.  R.  A.  848,  that  a  married  woman  could  uot 
become  a  partner  in  business  with  her  husbaod. 
and  make  her  separate  estate  liable  upon  the 
contracts  and  engagements  of  the  firm.  In  the 
last-named  case  it  was  attempted  to  subject  Mrs. 
Ferguson's  separate  estate  to  the  payment  of 
the  firm's  debts  and  liabilities,  the  firm  being 
composed  of  herself  and  her  husband.  It  was 
said  in  that  case:  *' A  partnership  is  a  con- 
tract of  two  or  more  competent  persons  to 
place  their  monej,  effects,  labor,  skill,  or  some 
or  all  of  them,  m  lawful  commerce  or  busi- 
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ness  and  to  divide  the  profits  and  bear  the  loss  in 
certain  proportions.  That  a  married  woman 
may,  when  she  has  separate  estate,  be  a  co- 
partner with  a  person  other  than  her  husband, 
IS  held  in  many  of  the  states  under  the  mar- 
ried woman's  statutes;  but  where  the  statute 
gives  her  no  power,  or  only  a  limited  power, 
to  become  a  partner,  the  rule  of  the  common 
law  prevails,  and  she  cannot  enter  a  firm." 
Great  stress  is  laid  by  defendants'  counsel  upon 
the  last  clause  before  quoted,  insisting  that  the 
court  intended  to  hold  in  that  case  that  a  mar- 
ried woman  in  this  state  could  not  become  a 
member  of  any  firm  and  incur  liability '  bind- 
ing upon  her  separate  estate.  That  question 
was  not  involved  in  the  case,  but  related  sole- 
ly to  her  ability  to  bind  her  separate  estate  in 
the  firm  in  which  her  husband  was  a  partner. 
The  reason  given  for  the  holding  was  that  it 
was  the  purpose  of  these  statutes  to  secure  to 
a  married  woman  the  right  to  acquire  and  hold 
property  separate  from  her  husband,  and  free 
from  his  influence  and  control ;  and,  if  she 
might  enter  into  a  business  partnership  with 
him,  it  would  subject  her  property  to  his  con- 
trol in  a  manner  wholly  inconsistent  with  the 
separation  which  it  was  the  purpose  of  the 
statutes  to  secure,  and  might  subject  her  to  an 
indefinite  liability  for  his  engagements.  That 
the  important  and  sacred  relations  between 
man  and  wife  which  lie  at  the  very  foundation 
of  civilized  society  are  not  to  be  disturbed  and 
destroyed  by  contentions  which  mav  arise 
from  such  community  of  property,  and  a  gen- 
eral power  of  disposal,  and  a  mutual  liability 
for  the  contracts  and  obligations  of  each  other. 
The  question  presented  by  the  present  rec- 
ord has  not  been  directly  disposed  of  by  any 
of  our  previous  decisions,  and  the  reasons 
which  have  been  ^iven  why  a  wife  may  not 
become  a  member  of  a  firm  with  her  husband 
under  our  statutes  are  not  at  all  applicable  td 
cases  where  she  seeks  to  enter  a  firm  conduct- 
ing business  separate  from  her  husband.  As 
was  said  in  the  former  case,  in  many  of  the 
states  married  women  are  permitted  to  carry 
on  business  in  this  way,  and  under  statutes 
quite  analogous  to  our  own.  The  statute  of 
Massachusetts  provides:  "Any  married  wom- 
an may,  while  married,  bargain,  sell,  and 
convey  her  real  and  personal  property  which 
may  now  be  her  sole  and  separate  property,  or 
which  may  hereafter  come  to  her  by  descent, 
devise,  bequest,  or  gift  of  any  person  except 
her  husband,  and  enter  into  any  contracts  in 
reference  to  the  same,  in  the  same  man- 
ner as  if  she  were  sole."  Stat.  1857,  chap. 
249,  fci  2.  Section  7.  chap.  304,  Stat.  1855,  of 
that  state  provides:  "  Any  married  woman 
may  carry  on  any  trade  or  business  and  per- 
form any  labor  or  service  on  her  sole  and  sep- 
arate account."  It  was  held  under  these  stat- 
utes in  Lord  v.  Parker,  3  Allen,  127,  that  a 
married  woman  could  not  enter  into  a  contract 
or  copartnership  with  her  husband.  In  Plvm- 
er  V.  J^rd,  5  Allen,  460,  it  was  held  that,  while 
she  could  not  enter  into  a  firm  where  her  hus- 
band was  a  partner,  yet  she  might  engage  in 
business  with  others  as  partners.  Many  of  the 
other  states,  under  quite  similar  statutes,  while 
holding  that  a  married  woman  could  not  be  a 
partner  in  a  firm  with  her  husband,  have  like- 
wise determined  that  she  might  engage  her 
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services  and  property  in  copartnership  under- 
takings with  third  parties.  The  statutes  of 
Massachusetts  and  many  other  states  expressly 
confer  upon  married  women  the  riffht  to  cany 
on  trade  or  business  and  perform  labor  or  serv- 
ice on  their  sole  and  separate  accounts.  We 
have  no  such  statutory  provision  conferring 
express  power,  but  from  the  earliest  cases  since 
the  passage  of  the  Married  Woman's  Act  in 
1855  our  statutes  have  been  interpreted  as  giv- 
ing power  to  married  women  to  carry  on  bus- 
iness or  trade  in  their  own  names  and  upon 
their  sole  accounts.  TiUman  v.  ShackleUm,  15 
Mich.  447,  98  Am.  Dec.  198;  CampbeU  v. 
White,  22  Mich.  178;  Powers  v.  Russdl,  26 
Mich.  179;  Rankin  v.  Wea,  25  Mich.  195.  If 
a  married  woman  may  carry  on  a  business  in 
her  own  name,  and  appoint  agents  who  may 
make  contracts  for  her  and  in  her  name,  we 
see  no  reason  why  these  statutes  should  be  in- 
terpreted as  restrictive  of  her  rights  to  enter  a 
firm  as  a  partner  with  others  aside  from  her 
husband,  and  thus  bind  her  separate  properly 
for  such  firm's  undertakings,  as  partners  in  a 
firm  are  the  agents  of  each  other  in  a  transac- 
tion of  partnership  affairs;  and  it  is  conferring 
no  more  power  upon  the  partner  to  bind  the 
sole  and  separate  property  of  a  married  wom- 
an than  such  married  woman  would  have 
the  right  to  contract  for  through  any  other 
agency.  We  think  the  great  weight  of  au- 
thority under  statutes  quite  similar  to  our  own 
hold  that  married  women,  while  incompetent 
to  enter  into  partnership  engagements  with 
their  husbands,  are  free  to  enter  partnership 
firms  with  third  parties,  and  bind  their  .sep- 
arate properties  as  fully  and  to  the  same  ex- 
tent as  they  might  do  through  any  other  agency, 
where  they  carry  on  business  upon  their  sole 
and  separate  accounts.  1  Bates  on  Partner- 
ship, §  186,  states  the  rule  as  follows:  "Where 
statutes  give  a  married  woman  power  to  sell 
and  contract  as  to  her  separate  property,  and 
to  carry  on  a  business,  she  may  invest  it  in  a 
partnership,  since  this  is  a  usual  way  of  carry- 
ing on  business,  and  it  is  no  objection  that  she 
thereby  becomes  liable  for  the  acts  of  others, 
for  the  same  happens  if  she  owns  stock  in  a 
company,  or  employs  an  agent.  Her  separate 
property  is  still  hers,  and  does  not  become  lia- 
ble for  her  husband's  debts."  Harris  on  Con- 
tracts of  Married  Women,  p.  511,  also  lays 
down  the  following  proposition:  **If  the  Leg- 
islature has  conferred  upon  the  married  woman 
the  full,  complete,  and  free  power  to  carry  on 
a  separate  trade  or  business,  that  seems  to 
carry  with  it,  by  necessary  implication  of  law, 
the  right  to  conduct  such  business  upon  the 
same  principles,  the  same  system,  in  the  same 
manner,  to  the  same  extent,  and  at  her  own 
option,  as  fully  and  freely  as  any  other  person, 
and  to  say  that  she  cannot  form  a  partnership 
would  be  to  deny  her  a  valuable  right  in  bus- 
iness relations,  which  is  allowed  to  other  per- 
sons. It  will  not  do  to  say  that  she  is  a  sole 
trader,  with  all  the  power  in  relation  to  her 
trade  and  business  that  she  would  have  if  a 
feme  sole,  unless  she  has  the  liberty  to  exercise 
an  unrestricted  option  as  to  the  mode  of  carr^'- 
ing  on  such  business,  provided  there  be  no 
fraud  perpetrated  on  others.  It  has  been  in- 
sisted by  some  that,  if  she  form  a  partnership, 
she  becomes,  by  that  relation,  liable  as  a  part- 
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ner,  and  is  bound  by  the  debts,  either  con- 
tracted by  herself  or  another  member  of  the 
firm,  and  this  would  often  subject  her  prop- 
erty to  the  debts  and  liabilities  of  another  per- 
son. But  I  can  see  no  ^ood  reason  consistent 
with  the  full  power  as  a  sole  trader  why  she 
should  not  enter  into  a  partnership  in  business 
if  she  thinks  her  separate  interests  would  be 
promoted  thereby."  The  court  below  was 
therefore  in  error  in  dismissing  the  bill  as 
a^rainst  Mrs.  Tallmadge.  In  other  respects  the 
bill  will  stand  and  an  accounting  to  be  had,  as 
provided  under  the  decree  ;  the  bill  to  stand 


against  Mrs.  Tallmadge  the  same  as  the  other 
defendants.  The  bill,  having  been  dismissed 
as  to  the  defendants  Margaret  J.  Winterstein, 
Johnson  Winterstein,  and  John  J.  Lunau,  un- 
der stipulation  between  the  parties,  will  not 
be  disturbed. 

TJu  decree  of  the  court  below,  mth  then  mod- 
ifications, mil  be  affirmed,  and  the  case  re- 
manded to  the  court  below  for  the  purpose  of 
taking  an  accounting.  Complainants  will  re- 
cover their  costs  of  this  court. 

The  other  Justices  concurred. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


William  T.  BUTCHER 

V. 

WEST  VIRGINIA   &   PITTSBURGH   R. 
CO..  Plff.  in  Err, 

( W.  Va. ) 


*i.  In  an  action  of  trespass  afl^ainst  a 
railroad  company  for  injuries  received 
at  a  railroad  crossing  by  reason  of  the 
failure  of  the  defendant  to  erive  the  signal  re- 
quired by  statute,  in  order  that  the  plaintiff 
should  recover,  he  must  DOt  only  prove  that  the 
defendant  failed  to  grive  the  signal  required  by 
statute,  but  that  such  failure  was  the  proximate 
cause  of  his  injury. 

2.  Where  nefcliffence  is  the  i^round  of 
the  action  it  rests  upon  the  plaintiff  to 
trace  the  fttolt  for  his  injury  to  the  de- 
fendant* and  for  this  purpose  he  must  show  the 
circumstances  under  which  the  injury  occurred, 
and  if,  from  these  circumstances  so  proven  by  the 
plaintiff,  it  appears  that  the  fault  was  mutual,  or, 
in  other  words,  that  contributory  negligence  is 
fairly  imputable  to  him,  he  has,  by  proving  the 
circumstances,  disproved  his  right  to  recover,  and 
on  the  plaintiff^s  evidence  alone  the  Jury  should 
find  for  the  defendant. 

8>  A  traveler  on  a  pablic  road  must  ex- 
ercise at  least  ordinary  care  and  cau- 
tion* No  recovery  can  be  had  by  the  plaintiff 
where  his  negligence  in  any  degree  contributed 
to  t^e  injury  received  by  colliding  with  a  railroad 
train  at  a  public  crossing,  unless  the  defendants 
being  aware  of  the  plalntiff^s  danger,  and  having 
the  opportunity  to  avert  it,  fails  to  use  ordinary 
caution  to  do  so. 

(December  8, 1892. ) 

ERROR   to   the  Circuit    Court  for   Lewis 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 

*Head notes  by  ENaLiSH,  J. 

Note.— For  statutory  signals  as  the  measure  of 
trainmen^s  duty  at  highway  crossings,  see  note  to 
New  York,  L.  B.  &  W.  R.  Co.  v.  Leamon  (N.  J. )  15 
li.  K.  A.  426. 

As  to  what  railway  crossings  signals  of  trains  are 
required,  see  note  to  Sanborn  v.  Detroit,  B.  C.  ft  A. 
R.  Co.  (Mich.)  16  L.  R.  A.  119. 

For  whose  benefit  signals  by  approaching  trains 
are  required  by  statute  at  highway  crossings,  see 
note  to  Lonergan  v.  lUinois  Cent.  R.  Co.  (Iowa)  17 
L.  R.  A.  254. 
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ages  for  injuries  to  plaintiff's  person  and  prop- 
erty caused  by  a  collision  with  defenciant's 
train  at  a  point  where  defendant's  road  crossed 
a  public  highway,  which  were  alleged  to  have 
resulted  from  defendant's  negligence.  Ee- 
tertted. 

The  facts  are  stated  in  the  opinion. 

Messi's.  John  Brannon  and  W.  W. 
Brannon,  for  plaintiff  in  error: 

If  the  matter  of  the  statutory  signal  were  of 
any  importance  in  the  case  the  burden  is  not 
upon  the  defendant  to  show  that  the  signal  was 
^ven,  but  on  the  contrary  it  is  upon  the  plain- 
tiff to  show  that  it  was  not  given. 

Peoria,  D.  dh  E.  R,  Co.  v.  Folt2, 13  111.  App. 
535. 

If  the  defendant  had  failed  to  give  the  re- 
quired alarm  in  this  case,  it  avails  nothing  to 
the  plaintiff,  for  such  failure  is  not  the  proxi- 
mate cause  of  the  injury. 

Beyel  v.  Newport  Neios  &  M.  V.  R.  Co.  84 
W.  Va.  588;  4  Am.  &  Eng.  Encyclop.  Law, 
70,  and  numerous  authorities  there  collated  in 
note  2;  also  p.  914,  note  7;  p.  921;  vols.  1-35 
Am.  &  Eng.  R.  R.  Cas.  Dig.  p.  246,  §§  42<M23; 
Patterson,  Railway  Accident  Law,  §  179; 
Deering,  Neg.  252;  8  Lawson,  Rights.  Rem. 
&  Pr.  g  1183,  Twte, 

If  the  defendant  were  liable  for  injury  re- 
sulting from  fright  of  plaintiff's  horses,  there 
could  be  no  recovery  in  this  action,  for  the 
plaintiff  in  his  declaration  has  ascribed  it  to 
the  failure  of  the  defendant  to  give  the  proper 
alarm.  But  a  railroad  company  is  not  liable 
for  injuries  resulting  from  fright  of  horses 
caused  by  sight  of  train  or  noises  incident  to 
its  movement. 

Patterson,  Railway  Accident  Law,  152,  and 
numerous  cases  cited  in  note  4;  Deering,  Neg. 
§  250,  note  1;  3  Lawson,  Rights,  Rem.  &  Pr. 
§  1176;  2  Wood,  Railway  Law.  p.  1332.  §  324. 

On  the  general  question  of  the  reciprocal 
duties  and  obligations  of  the  traveler  and  the 
railroad  company  at  a  crossing,  see  the  follow- 
ing authorities: 

Beyel  v.  Newport  News  dt  M.  V.  R.  Co.  supra, 
and  cases  cited;  Dean  v.  Pennsylvania  R.  Co. 
6  L.  R.  A.  143,  129  Pa.  514. 15  Am.  St.  Rep. 
733,  and  note  on  p.  780;  Cooper  v.  Lake  Shore 
<t  M.  8.  R.  Co.  66  Mich.  261, 11  Am.  St.  Rep. 
486;  Ijmismlle  <fc  N.  R.  Co.  v.  Crawford,  89 
Ala.  240,  44  Am.  &  Eng.  R.  R.  Cas.  570; 
Myuningy.  DeProit,  L.  &  N.  R.  Co.  64  Mich. 
93,  8  Am.   St.   Rep.  809,  4  Am.  &  Eng.  En- 
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cyclop.  Law,  70  and  cases  cited;  Deering.Neg.  I 
252;  2  Beach,  Railways.  960;  Patterson,  Rau-  i 
way  Accident  Law,  §  173  et  seq^;  3  Lawson, 
Rights,  Rem.  &  Pr.^1189,  and  collection  of 
cases  there  made;  2  Wood,  Railway  Law,  pp. 
1801-1382. 

Messrs.  G.  M.  Chidester  and  W.  B.  Mc- 
Qsupy  for  defendant  in  error. 

Engfliflh, «/.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trespass  on  the  case, 
brought  by  William  T.  Butcher  against  the 
West  Virginia  &  Pittsburgh  Railroad  Com- 
pany in  the  circuit  court  of  Lewis  county  to 
recover  damages  for  an  injury  occasioned  by 
a  train  of  cars  belonging  to  the  defendant 
running  against  a  wagon  and  team  of  three 
horses  at  "  Dodson's  Crossing"  on  the  line  of 
defendant's  road  between  the  village  of  Jane 
"Lew  and  town  of  Weston  in  said  county. 
The  plaintiff,  at  the  time  of  the  collision, 
was  riding  in  the  wa^on,  and  a  boy  was  rid- 
ing the  sf^dle  horse  in  the  team.  The  dec- 
laration contains  the  usual  allegations,  and 
the  damages  are  laid  at  $2,000.  Ajs  the  reg- 
gular  judge  of  the  circuit  court  could  not 
preside  at  the  trial,  John  J.  Davis  was 
elected  special  judge,  and  presided  at  the 
trial.  The  plea  of  not  guilty  was  interposed, 
issue  was  joined  thereon,  and  the  case  was 
submitted  to  a  jury,  who,  having  heard  the 
evidence  and  arguments  of  counsel,  found  for 
the  plaintiff,  and  assessed  his  damages  at 
$2,000  and  thereupon  the  defendant,  by  its 
attorney,  moved  the  court  to  set  aside  said 
verdict,  and  grant  it  a  new  trial,  upon  the 
ground  that  the  same  was  contrary  to  the  law 
and  the  evidence  in  the  cause,  which  motion 
was  overruled,  and  judgment  was  rendered 
upon  said  verdict,  to  which  opinion  of  the 
court  in  overruling  said  motion  the  defend- 
ant, by  its  counsel,  excepted,  and  tendered 
a  bill*  of  exception,  in  which  the  entire 
evidence  introduced  by  the  plaintiff  and  the 
defendant  is  set  forth. 

The  material  facts  disclosed  by  the  evidence 
introduced  by  the  plaintiff  are  that  on  the  23d 
day  of  May.  1890,  *.he  plaintiff  was  passing 
along  the  turnpike  road  leading  from  the  vil- 
lage of  Jane  Lew  to  the  town  of  Weston  in  a 
wa^on  drawn  by  three  horses ;  that  when 
plaintiff  and  his  team,  which  was  driven  by 
a  boy  riding  one  of  the  horses,  was  about  200 
yards  from  the  Dodson  crossing,  where  the 
railroad  crosses  said  turnpike,  the  train  came 
up  behind  him,  and  scared  his  horses,  and 
they  ran  off.  At  tliis  point,  and  from  there 
to  the  said  crossing,  the  turnpike  and  rail- 
road ran  parallel,  and  were  very  close  to- 
gether, and  at  said  crossing  said  team  and  the 
railroad  train  collided,  resulting  in  cutting 
and  bruising  the  plaintiff,  and  mashing  and 
lacerating  his  left  hand  to  such  an  extent 
that  it  had  to  be  amputated.  The  evidence 
shows  that  the  train  was  running  at  the  speed 
of  16  miles  an  hour,  which  would  be  about 
1  mile  in  four  minutes,  and  it  would  run 
200  yards  in  about  thirty  seconds.  After  the 
horses  commenced  running  they  must  have 
gone  at  about  the  same  speed,  because  they 
met  the  locomotive  at  the  crossing,  or  rath- 
er ran  into  it  at  that  point,  although  they 
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may  have  had  a  little  the  start  of  the  train. 
Was  the  injury  complained  of  caused  by  the 
failure  of  the  trainmen  to  give  the  statutory 
sienal  by  blowing  the  whistle  or  ringing 
the  bell  ?    Can  we  say  that,  if  the  whistle  had 
been  blown  for  Dodson's  crossing  at  a  point 
830  yards  therefrom,  as  required  by  statute, 
the  injury  would  not  have  occurred?    The 
plaintiff,  when  asked,  "Where  was  the  train 
when  the  team  started  to  run  off?    How  far  ' 
was  it  from  Dodson's  crossing ?**  answered, 
"*  I  should  sav  200  yards,  and  that  when  the 
horses  started  to  run  off  they  were  about  200 
yards  from  Dodson's  crossing;**  so,  accord- 
ing to  his  own  statement,  the  train  must  have 
been  about  opposite  to  his  wagon  when  they 
started  to  run.    And  he  further  states  that  tiie 
train  came  up  behind  him,   and  scared  his 
horses,  and  they  ran  off ;  and  when  asked : 
How  it  was  that  he  knew  the  train  was  com- 
ing.    ^'You  say  the  horses  were  scared,  and 
there  was  nothing  there  to  obstruct  your 
view,  and  the  train  was  running  close  to  the 
county  road"?  answered,  **The  noise  of  the 
train  behind  me  scared  the  horses ;"  and  when 
asked,  "Well,  William,  were  you  drinking 
any  that  day?"    answered.   "Yes,  sir;"  and 
when  asked,  "Can  you  account  for  them, — 
how  many?"  answered,  "I  know  I  did  not 
take  more  than  two,  and  I  ain't  positive  I 
took  two."    He   further  states  that  Ralph 
Butcher,  a  boy  seventeen  or  eighteen  years 
of  age,  was  driving  the  team,   riding  the 
saddle  horse,  and  he  (plaintiff)  was  sitting 
in  the  wagon  on  the  seat  board,  and  that  the 
accident  occurred  immediately  on  the  cross- 
ing.    We  next  look  to  the  condition  of  Ralph 
Butcher,    the  driver,   and  find   that  Green 
Waggoner,  a  witness  for  the  defense,  in  re- 
gard to  whose  testimony  there  is  no  conflict, 
says  that  on  the  28d  of  May  he  went  up  the 
road  behind  plaintiff  as  far  as  Van  Flesher's ; 
that  there  was  a  young  fellow  with  Butcher ; 
Butcher  was  on  the  wagon,  and  looked  like 
he  was  drunk  ;  both  of  them  seemed  to  be  tot- 
tering along ;  and  when  asked  to  explain  to 
the  jury   wliat  he  meant,    answered,    "  He 
looked  to  me  like  he  was  drunk :"  and  when 
asked,    "How   was  the  other  fellow?**   an- 
swered, "  He  was  drunk  too,  '*  and  when  asked 
if  he  was  tottering  too,  answered,  "It  looked 
that  way. "    Harrison  Alkire,  another  witness 
for  the  defense,  states  that  he  saw  them  about 
a  quarter  of  a  mile  from  Dodson's  crossing, 
at  Eddy 's  blacksmith  shop.     That  when  But- 
cher and  his  young  man  came  up  to  the  shop 
they  ran  against  the  fence,  and  one  of  the 
horses  got  fastened  in  the  fence.     The  fore 
horse  got  down  close  to  the  fence,  and  got  his 
trace  mstened.     The  young  man  got  off  the 
horse  to  fix  the  trace,  and  fell  down  in  the 
road.     "I  would  call  them  drunk.     I  helped 
him  after  he  got  off  his  horse,  and  then  he 
and  Mr.  Butcher  went  alK)ut  their  business.  *' 
That  the  road  was  wide  enough   for  two 
wagons  to  pass  where  the  horse  got  fastened. 
Mr.  Eddy,  the  blacksmith,  after  speaking  of 
the  team  running  against  his  fence,   states 
that  "Mr.  Butcher,  after  some  time,  got  off 
of  the  wagon,  and  came  into  the  shop,  and 
from  his  t^lk  and  conversation  I  judged  him 
to  be  drunk.     He  could  hardly  stand  up,  and 
had  to  hold  to  the  side  of  the  shop.     The 
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youne  man  was  on  the  saddle  horse.  He  got 
oft  of  the  horse  after  the  team  ran  into  the 
fence,  and  he  and  Harrison  Alkire  fixed  up 
a  trace  that  had  come  unfastened,  and  got  the 
team  away  irom  the  fence.  After  that  he 
staggered  around,  and  fell  down."  And 
Moses  Kittle,  another  witness  for  the  defense, 
states  that  he  saw  a  man  and  boy  passing 
with  a  wagon  and  three  horses  before  they 
reached  Eddy's  shop,  and  heard  great  halloo- 
ing and  whooping  on  one  or  two  occasions, 
and  thought  it  was  cattle  coming  up  the 
pike  ;  and  when  he  went  over  to  the  rise,  to- 
wards Waggoner's,  saw  the  wagon  with  Uiree 
horses  in  it  and  two  parties  away  up  on  the 
turnpike.  There  is  other  evidence  on  this 
point,  but  this  is  sufficient  to  clearly  indicate 
not  only  the  condition  of  the  driver  but  the 
plaintiff  himself,  when  he  was  approaching 
the  crossing  where  the  accident  occurred,  and 
was  not  more  than  one  quarter  of  a  mile 
therefrom.  If  the  plaintiff  was  sober  him- 
self,— which  is  more  than  problematical,— he 
had  intrusted  the  management  of  his  team  and 
wagon  in  which  he  was  traveling  to  a  young 
man,  who,  if  he  was  himself  capable  of  ex- 
ercising any  degree  of  care  or  prudent  fore- 
thought, he  must  have  seen  and  known  was 
incapable  of  driving  a  team  with  any  degree 
of  safety,  and  who  had  already  shown  him- 
self incapable  of  keeping  the  horses  in  thf^ 
turnpike  road. 

Under  this  statement  of  the  case  are  we 
warranted  in  saying  that  the  failure  of  the 
trainmen  to  give  the  statutory  signals  for 
Dodson's  crossing  constituted  the  proximate 
cause  of  the  injury  received  by  the  plaintiff? 
On  the  contrary,  it  is  very  clear  that,  if  the 
team  had  traveled  at  its  ordinarv  gait,  it 
never  would  have  reached  the  Dodson  cross- 
ing at  the  time  the  train  did  from  the  point 
where  the  team  started  to  run  off.  Instead 
of  going  at  the  speed  of  3  or  4  miles  an 
hour,  it  must  have  gone  at  the  rate  of  16 
miles  an  hour.  The  plaintiff  saw  the  train, 
and  had  notice  of  its  approach  towards  the 
Dodson  crossing  when  lie  was  200  yards  away 
from  said  crossing ;  and,  but  for  the  fact  that 
his  driver  was  unable  to  control  the  team, 
no  accident  would  have  resulted.  The  plain- 
tiff knew  the  train  was  approaching,  be- 
cause, when  asked  if  the  train  whistled  at 
the  Courtright  crossing,  he  answered,  "Yes, 
sir ;  I  think  they  did  ;"  and  Mr  Woodell,  the 
engineer  who  was  in  charge  of  the  train,  says 
he  blew  the  whistle  both  at  Courtright *s  and 
for  Dodson's  crossing,  the  last  whistle  being 
done  just  a  little  on  this  side  of  Courtright's 
house,  at  the  whistling  post  for  Dodson's 
crossing :  and,  when  asked  how  far  it  was 
from  Courtright's  crossing  to  Dodson 's  cross- 
ing, replied,  "300  yards,  or  something  like 
it."  This,  then,  would  be  a  point  within 
the  60  rods  required  by  statute  for  whistling 
before  a  crossing  is  reached.  Woodel  1  swears 
positively  that  he  did  blow  the  whistle  for 
Dodson 's  crossing.  In  this  statement  he  is 
corroborated  by  the  witnesses  Morgan,  W. 
H.  Jeffries,  and  P.  T.  Lorentz.  One  or  two 
witnesses  say  the  whistle  was  not  blown  for 
Dodson 's  crossing,  and  others  say  they  did 
not  hear  it.  On  this  point,  Lawson,  m  his 
work  on   Rights   and    Remedies,    (vol.    3, 
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§  1184,)  says:  "Where  the  evidence  is  con- 
flicting as  to  whether  the  bell  was  rung  or 
the  whistle  sounded  at  a  crossing,  and  there 
is  affirmative  testimony  that  this  duty  was 
performed  and  negative  testimony  by  other 
witnesses  that  they  did  not  hear  it,  the  af- 
firmative evidence  of  the  fact  should  over- 
come the  negative.  That  the  plaintiff  did 
not  hear  the  signal  is  no  evidence  that  it  was 
not  given."  But,  for  the  purposes  of  this 
case,  I  regard  it  as  immaterial  whether  the 
whistle  was  blown  for  Dodson's  crossing  or 
not,  as  all  the  benefit  it  would  have  been  to 
the  plaintiff  would  have  been  to  give  him 
warning  of  the  approach  of  the  train  to  the 
crossing,  and  on  this  point  a  witness,  T.  G. 
Walker,  introduced  by  the  plaintiff  states 
that  a  man  driving  along  the  road  sitting  on 
the  wagon  seat  could  see  the  train  after  it 
left  Jane  Lew.  Add  to  this  the  fact  that 
the  plaintiff  admits  in  his  testimony  that  he 
thinks  the  train  blew  its  whistle  at  the 
Courtright  crossing,  now  if  it  is  true  that 
from  his  position  in  the  wagon  the  plaintiff 
could  have  seen  the  train  from  the  time  it 
left  Jane  Lew,  and  heard  it  whistling  at 
Courtright's  crossing,  and  again  heard  it 
coming  behind  him,  ne  must  have  known  it 
was  approaching  the  Dodson  crossing,  and  he 
had  all  the  warning  he  could  have  had  if  it 
had  blown  for  the  Dodson  crossing.  The 
failure  to  give  the  statutory  signal,  then, 
was  not  the  proximate  cause' of  the  defend- 
ant's injury.  If  I  am  correct  in  this  con- 
clusion, and  it  is  made  to  appear  that  the 
injury  received  by  the  plaintiff  was  caused 
by  his  own  negligence,  the  finding  of  the 
jury  was  erroneous,  and  the  court  below 
erred  in  refusing  to  set  it  aside,  because  by 
the  language  of  the  statute,  (section  61  of 
chapter  54  of  the  Code,)  which  requires 
such  signal  to  be  given,  it  is  provided  that 
"the  corporation  owning  or  operating  the 
railroad  shall  be  liable  to  any  party  injured 
for  all  damages  sustained  by  reason  of  such 
neglect ;"  and  it  follows  that  the  corporation 
should  not  be  liable  for  damage  occasioned 
by  the  neglect  of  the  plaintiff  himself.  If  it 
appeared  m  this  case  that  the  plaintiff  was  in 
the  act  of  crossing  the  railroad  at  Dodson's 
crossing  after  looking  and  listening  as  the 
law  requires,  and  that  by  reason  of  the  failure 
of  the  trainmen  to  give  the  statutory  sifsrnal  he 
had  no  notice  of  the  approach  of  the  train, 
and,  in  consequence  thereof,  his  injuries 
were  inflicted,  the  verdict  and  judgment 
complained  of  might  be  sustained  ;  but  when 
we  can  in  no  manner  trace  the  result  to  the 
failure  to  give  such  signal,  I  cannot  per- 
ceive how  said  verdict  and  judgment  can  be 
sustained. 

The  injury  to  the  plaintiff  in  this  case 
evidently  resulted  from  the  fact  that  the 
horses  attached  to  his  wagon  became  fright- 
ened at  the  train,  and  from  the  further  fact 
that  at  the  time  they  became  so  frightened 
and  ran  away  the  plaintiff  himself  was  under 
the  influence  of  liquor,  and  the  party  to 
whom  he  had  intrusted  the  management  of 
his  team  was  drunk,  and  incapable  of  con- 
trolling or  managing  the  horses.  Patterson 
on  Railway  Accident  Law,  (page  152,)  sa^s : 
"But  the  railway  is  not  liable  for  injuries 
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resulting  from  the  fright  of  horses  on  a 
highway,  caused  b^  the  mere  sight  of  the 
train,  or  by  the  noises  necessarily  incident 
to  its  movement.''  This  law  is  reasonable, 
and,  were  it  not  the  law,  it  would  be  impos- 
jiible  to  operate  a  railroad  where  it  is  paral- 
leled by  turnpikes  and  county  roads,  as 
was  the  case  in  this  instance.  In  the  case 
under  consideration  there  was  nothing  to  ob- 
scure the  approaching  train.  The  testimony 
shows  that  it  was  visible  from  the  time  it 
left  Jane  Lew ;  that  it  blew  its  whistle 
at  Courtrights'  crossing,  so  that  the  party  in 
charge  of  the  team,  if  he  had  been  in  a  con- 
dition to  do  so,  could  have  dismounted  and 
unhitched  or  held  his  team  if  he  had  wished 
to  do  so.  In  the  case  of  Philadelphia,  W.  & 
B.  R.  Co.  v.  Stinger,  78  Pa.  219,  point  5  of 
syllabus,  it  was  held  that  "a  railroad  com- 
pany having  a  chartered  right  to  propel  their 
cars  by  steam  are  not  responsible  for  inju- 
ries resulting  from  the  proper  use  of  such 
agency ;"  (6)  tliat "  whether  alarming  a  horse, 
and  causing  an  accident  by  a  rapidly  moving 
train,  or  sounding  a  whistle,  will  make  the 
company  liable  for  damages,  depends  upon 
whether  it  was  from  want  of  proper  care  in 
those  in  charge  of  the  train  ;'*  (7)  "  what 
would  be  due  care  in  running  a  train  through 
a  sparsely  settled  rural  district  might  be 
negligence  in  approaching  a  large  city ;" 
(10)  "one  driving  an  unbroken  or  vicious 
horse,  or  one  easily  frightened  by  a  loco- 
motive, alon^  a  public  road  running  side  by 
side  with  a  railroad,  does  so  at  his  own  peril ; 
the  right  of  the  company  to  move  their  trains 
on  their  road  is  as  hi&rli  as  that  of  the  indi- 
vidual to  use  the  public  road. "  In  the  case 
of  tlint  V.  Nonoich  <k  W.  JR.  Co.,  110  Mass. 
222,  in  an  action  to  recover  for  injuries 
caused  by  the  plaintiff's  horse  becoming 
frighteneci  by  cars  on  the  defendant's  rail- 
road, it  appeared  that  the  railroad  crossed 
the  highway  on  which  the  plaintiff  was 
traveling ;  that  the  horse  became  frightened 
when  about  five  rods  from  the  crossing  by 
the  approach  of  two  cars  about  ten  rods 
therefrom ;  that  the  cares  were  coming  on  a 
down  grade  by  force  of  gravitation  at  the 
rate  of  eight  or  ten  miles  an  hour :  and  that 
no  signal  was  given  of  their  approach.  Held, 
that  these  facts  would  not  warrant  the  jurv 
in  returning  a  verdict  for  the  plaintiff. 
Now,  as  to  the  horses  attached  to  the  plain- 
tiff's wagon  on  the  day  he  was  injured,  our 
only  way  of  determining  whether  they  were 
afraid  oi  the  cars,  and  liable  to  run  off  when 
the  train  approached  them,  is  b^'  the  fact 
stated  by  the  witnesses  that  they  did  run  off ; 
and  the  plaintiff  himself  says,  "The  train 
came  up  below,  and  frightened  my  team,  and 
they  ran  away."  There  is  nothing  in  the 
evidence  that  discloses  that  the  defendant 
was  running  its  train  at  an  unusual  rate  of 
speed;  in  fact  it  appears  that  it  was  only  run- 
ning at  the  rate  of  16  miles  an  hour.  It  does 
not  appear  that  any  unusual  or  unnecessary 
noise  was  being  created  by  escaping  steam, 
or  by  blowing  the  whistle,  but  the  horses 
were  frightened  at  the  ordinary  noise  made 
by  a  trai^  in  motion ;  and  we  must  conclude 
that  the  plaintiff  was  driving  horses  that 
were  unbroken,    or  those  that  were   easily 
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frightened  by  a  locomotive,  and  such  being 
the  case,  the  circumstances  would  be  similar 
in  point  of  fact  to  the  case  of  Philadelphia, 
W.  dt  B.  R.  Co.  V.  Stinger,  above  quoted. 

It  would  be  grossly  unreasonable  to  require 
the  conductor  of  a  railroad  train  to  check  its 
speed  or  stop  its  progress  every  time  a  team 
of  horses  on  a  lateral  road  showed  a  disposi- 
tion to  frighten  or  run  away,  and  the  con- 
ductor who  pursued  that  course  in  these  days 
of  rush  and  rapid  transit  would  receive  a 
very  small  share  of  the  patronage  of  the 
traveling  community.  As  to  the  manner  in 
which  this  accident  occurred  there  is  no  con- 
flict between  the  plaintiff  and  the  engineer. 
Woodell.  The  latter  says  he  was  standing 
in  the  cab,  on  the  right  side,  loo&ing  out, — 
the  only  place  he  could  stand, — when  he 
heard  something  strike  the  cab,  and  chains 
rattling,  and  then  whistled  down  briUkes,  and 
looked  out,  and  saw  the  lead  horse  up  against 
the  cab,  the  wagon  and  two  men.  That  was 
the  first  knowledge  he  had  of  the  approach 
of  the  wagon.  That  Butcher  was  not  hurt 
until  aft€r  down  brakes  was  whistled,  for 
just  after  the  horse  struck  the  cab  he  looked 
back,  and  saw  Butcher  sitting  in  the  wagon. 
They  were  on  this  side  of  the  crossing,  in 
the  cut,  when  they  ran  against  the  train  in 
the  cut.  The  wagon  upset  against- the  train, 
and  threw  plaintiff  out  between  the  railroad 
and  the  side  of  the  hill.  And  Butcher,  in 
his  testimony,  says :  **  There  was  a  little  em- 
bankment there,  and  the  horses  went  in  be- 
tween that  and  the  train.  The  wagon  turned 
over,  and  was  broken  to  pieces. "  And  when 
asked  what  part  of  the  train  struck  him,  re- 
plied that  he  did  not  know  for  certain  what 
part  of  the  train ;  some  of  the  coaches,  he 
thought.  So  that  it  appears  from  the  evi- 
dence that  the  plaintiff's  team  was  not  run 
over  by  the  train  at  the  crossing,  but  that 
the  team,  in  its  fright,  running  away,  struck 
the  cab,  which,  as  is  well  know^n,  and  as  is 
shown  by  the  evidence,  is  back  of  the  en- 
gine ;  and  the  plaintiff  was  injured  by  his 
wagon  upsetting  and  throwing  him  aj^ainst 
one  of  the  coaches.  The  injury  to  the  plain- 
tiff, then,  was  not  occasioned*  by  the  train 
running  against  the  team,  but  by  the  team, 
in  its  fright,  running  against  the  side  of  the 
train.  My  conclusion,  then,  is  that  the  fright 
of  the  team  was  the  proximate  ciiuse  of 
the  injury.  Shearman  &  Redfield  on  Neg- 
ligence (vol.  2,  ^  468)  states  the  law  as  fol- 
lows: "The  rights  of  a  traveler  on  the  high- 
way, at  a  point  where  it  is  crossed  on  a  level 
by  a  railroad,  are  subordinate  to  those  of  the 
railroad  company,  so  far  as  to  require  the 
traveler  to  give  way  to  any  train  which  is  in 
sight  or  hearing,  though  not  in  such  a  sense 
as  to  give  the  company  a  right  to  block  up 
the  highway  ;  for  its  right  is  only  given  for 
the  purpose  of  travel,  not  of  storing  its  cars 
or  goods.  Both  parties  are,  however,  equally 
bound  to  use  ordinary  care, — that  is,  such 
care  as  a  prudent  man  would  usually  take  un- 
der similar  circumstances, — the  one  to  avoid 
committing,  and  the  other  to  avoid  receiving, 
injury."  In  this  instance  the  engineer  was 
at  his  post  on  the  right-hand  side  of  the  cab. 
his  attention  directed  to  the  crossing,  w^hich 
was  apparently   clear,    while  the  runaway 
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team  was  on  the  left  side  of  the  train,  ad- 
vancing rapidly  in  the  same  direction  the 
train  was  going,  but  did  not  reach  the  cross- 
ing until  the  head  of  the  train  had  passed, 
and  in  consequence  the  lead  horse  struck  the 
€ab  back  of  the  engine,  which  gave  the  en- 
gineer the  first  intimation  of  the  presence  of 
the  horses  and  wagon.  The  train  was  where 
it  had  a  right  to  be,  and  the  frightened 
horses,  by  running  against  it,  caused  the 
plaintiff's  injury.  The  fright  of  the  horses 
was  occasioned  by  the  appearance  of  the  mov- 
ing train,  without  any  unusual  noise  or 
emission  of  steam,  so  far  as  appears  from  the 
evidence.  In  the  case  of  Beyel  v.  lievyport 
News  &  M.  V.  JR.  Co.,  84  W.  Va.  538,  this 
court  held  that  **  the  traveler  and  the  company 
have  mutual  and  reciprocal  duties  and  ob- 
ligations in  such  case,  [that  was  where  the 
traveler  was  crossing  the  railroad  at  a  regular 
crossing,]  and,  though  a  train  has  the  ri^ht 
of  way,  the  same  degree  of  care  and  dili- 

fence  to  avoid  collision  is  due  to  both.*' 
lawson  on  Rights,  Remedies,  and  Practice, 
(vol.  3,  §  1183,)  states  the  law  as  follows: 
"Where,  by  statute  or  municipal  ordinance, 
the  railroad  is  required  on  approaching  a 
crossing  to  ring  a  bell  pr  sound  a  whistle, 
the  omission  to  do  so  is  negligence  rendering 
the  company  liable,  provided  the  failure  of 
duty  is  the*  proximate  cause  of  the  injury, 
and  they  are  not  able  to  show  that  the  omis- 
sion was  reasonable  and  prudent. "  Shcjirman 
&  Redfield  on  Negligence,  (vol.  1,  §25,) 
under  the  heading  "  Proximate  Cause, "  says : 
"  We  now  come  to  the  most  important  and 
difficult  part  of  the  general  definition  of  a 
right  of  action  upon  negligence, — the  con- 
nection between  the  negligent  act  or  omission 
and  the  damage.  No  action  can  be  main- 
tained upon  an  act  of  negligence  unless  the 
breach  or  duty  has  been  the  cause  of  the  dam- 
age. The  fact  tlmt  the  defendant  has  been 
jruilty  of  negligence  followed  bv  an  accident 
does  not  make  him  liable  for  the  resulting 
injury  unless  that  was  occasioned  by  the  neg- 
ligence. The  connection  of  cause  and  effect 
must  be  established ;  and  the  defendant's 
breach  of  duty,  and  not  merely  his  act,  must 
be  the  cause  of  the  plaintiff's  damage. "  And 
in  section  26  it  is  said:  "Breach  of  duty 
must  be  the  proximate  cause.  The  breach  of 
duty  upon  which  an  action  is  brought  must 
be  not  only  the  cause,  but  the  proximate 
cause,  of  the  damage  to  the  plaintiff.  .  .  . 
The  proximate  cause  of  jin  event  must  be  un- 
derstood to  be  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred. 
.  .  .  That  is  the  proximate  cause  wliich 
is  most  proximate  in  the  order  of  responsible 
causation.  .  .  .  If  it  cannot  be  said  that  the 
result  would  have  inevitably  occurred  by  rea- 
son of  the  defendant's  negligence,  it  cannot 
be  found  that  it  did  so  occur,  and  plaintiff 
has  not  made  out  his  case."  See  Bigelow, 
Torts,  608-626. 

Now,  the  question  is.  Did  the  failure  to 
whistle  for  Dodson's  crossing,  if  such  failure 
was  clearly  proven,  have  anything  whatever 
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to  do  with  frightening  the  plaintiff's  horses? 
What  witness  in  the  case  testifies  that  such 
failure  if  it  existed,  had  any  effect  whatever 
in  causing  the  plaintiff's  injury?  If  the 
horses  were  frightened  at  the  train,  and  the 
evidence  is  that  they  were  200  yards  from  th(^ 
crossing,  can  any  one  say  th&i  a  whistle 
sounded  near  them  would  have  had  a  tend- 
ency to  quiet  them  and  allay  their  fears? 
Surely  not.  It  is,  however,  too  evident  that 
this  injury  was  not  C4iused  by  anv  negligence 
on  the  part  of  the  defendant.  The  injury  re- 
sulted from  the  fact  that  the  plaintiff  went 
onto  this  turnpike  road,  which  he  knew  ran 
parallel  with  and  very  near  to  the  railroad 
track,  and  in  so  doing  he  intrusted  his  team 
to  a  driver  who,  by  reason  of  his  intoxica- 
tion, was  incapable  of  controlling  it.  The 
horses  became  frightened  at  the  train  passing 
along  without  unusual  noise.  The  fright  of 
the  horses  was  the  proximate  cause  of  the  in- 
jury, and  not  the  failure  to  give  the  8tatut<>ry 
signal.  By  going  onto  this  road  with  a  team 
that  was  airaid  of  the  cars,  with  a  drunken 
driver,  he  was  guilty  of  contributory  neg- 
liirence.  In  the  case  of  Phillips  v.  Ritchie 
County,  31  W.  Va.  478,  this  court  held  that 
a  traveler  on  a  public  road  must  exercise  at 
1  east  ord i  nary  care  and  caut  i on .  No  recovery 
can  be  had  by  the  plaintiff  in  an  action 
against  a  county  where  his  negligence  in  any 
degn*e  contributed  to  the  injury,  unless  thV 
defendant,  being  aware  of  the  plaintiff's 
danger,  and  havfng  the  opportunity  to  avert 
it,  fails  to  use  ordinary  caution  to  do  so.  In 
the  case  of  Genty  v.  UcUey,  29  W.  Va.  98. 
this  court  held  that,  '*  where  negligence  is  the 
ground  of  the  action,  it  rests  upon  the  plain- 
tiff to  trace  the  fault  of  his  injury  to  the  de- 
fendant, and  for  this  purpose  he  'must  show 
the  circumstances  under  which  the  injury 
occurred  ;  and  if,  from  these  circumstances, 
so  proven  by  the  plaintiff,  it  appears  that  the 
fault  was  mutual,  or,  in  other  words,  that 
contributory  negligence  is  fairly  imputable 
to  him,  he  has,  by  proving  the  circumstances, 
disproved  his  right  to  recover,  and  on  the 
plaintiff's  evidence  alone  the  jury  should  find 
for  the  defendant."  Judge  Green,  in  his 
opinion,  quoted  this  law  from  Judge  Cooley's 
work  on  Torts,  (page  673,)  and,  in  comment- 
ing on  it,  says:  "This,  it  seems  to  me,  is 
a  correct  exposition  of  the  la^,  and  consists 
with  our  decisions,  though  there  are  to  be 
found  in  them  expressions  which,  unless  the 
whole  case  is  examined  with  care,  might 
seem  to  be  inconsistent  with  the  law  as  above 
stated  ;"  au4  this  quotation  was  incorporated 
in  the  syllabus. 

Numerous  other  cases  might  be  cited  benr- 
ing  upon  the  questions  involved  in  this  case, 
but  these  are  regarded  as  sufficient  to  show 
that  the  plaintiff  was  not  entitled  to  recover 
anything  from  the  defendant  under  the  facts 
disclosed  by  the  testimony  ;  and  for  these  rea- 
sons, the  judgment  eomplained  of  must  be  rc- 
rerned,  the  verdict  set  aside,  and  the  case  re- 
manded to  the  Circuit  Court  of  Lewis  County 
for  further  proceedings  to  be  had  therein,  and 
the  defendant  in  error  must  pay  the  costs  of 
this  writ  of  error. 
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1.   A  petition  against  a  lbre%ii  corpo- 
ration  flhowintf  that  detendant  had 

no  a^ent  within  the  state  upon  whom  personal 


service  could  be  had  between  the  inception  of 
the  riflrht  and  the  commencement  of  the  action  is 
not  demurrable  on  the  ground  that  the  cause  of 
action  is  barred. 

8.  In  an  action  on  a  contract  a^^ainst  a 
foreif^  ccrarporation*  aervice  to  be  erood 
must  be  made  on  an  agent  conducting  the  busi- 
ness  out  of  which  the  contract  arose. 

8*   The  running  of  the  Statute  of  Lim- 
itations in  ttkwov  of  a  fore%n  corpora 
tion  depends  on  the  flict  of  its  residence 


NoTB.— B<aW  of  foreign  corporation  to  plead  Stat- 
ute of  Limitations. 

In  some  states  it  is  established  that  a  foreign  cor- 
poration cannot  plead  the  Statute  of  Limitations. 
This  is  the  law  in  New  York.  Thompson  v.  Tioga 
R.  Oo«  36  Barb.  79;  Mallory  v.  Tioga  R.  Co.  8  Kejes, 
364;  Olcott  v.  Tioga  R.  Co.  20  N.  Y.  210,  75  Am. 
Dec.  888. 

And  even  if  such  corporation  has  property  and 
an  agent  subject  to  service  of  process  within  the 
state  it  is  still  denied  the  right  to  plead  the  Statute 
of  Limitations.  Rathbun  v.  Northern  Cent.  R.  Co. 
50  N.  Y.  666;  Boardman  v.  Lake  Shore  &  M.  S.  R. 
Co.  84  N.  Y.  167. 

These  New  York  decisions  overrule  the  earlier 
case  of  Fftulkner  v.  Delaware  &  R.  Canal  Co.,  1 
Denio.  441,  which  upheld  such  a  plea  by  a  foreign 
corporation. 

In  Nevada  also  the  same  rule  is  adopted  that  pre- 
vails in  New  York  and  a  foreign  corporation  is  not 
allowed  to  plead  the  Statute  of  Limitations.  Rob- 
inson v.  Imperial  Silver  Min.  Co.  5  Nev.  44;  State  v. 
Cuntral  Pac.  R.  Co.  10  Nev.  47;  Barstow  v.  Union 
Consol.  Silver  Min.  Co.  Id.  886. 

The  Federal  courts  follow  the  state  decisions  in 
cases  arising  in  these  states.  Biossburg  ft  C.  R.  Co. 
v.  Tioga  R.  Co.  5  Blatchf .  887;  Klrby  v.  Lake  Shore 
&  M.  S.  R.  Co.  14  Fed.  Rep.  261;  Tioga  R.  Co.  v. 
Bloasburg  &  C.  R.  Co.  87  U.  S.  20  Wall.  187,  22  L.  ed. 
331;  Union  Consol.  Silver  Min.  Co.  v.  Taylor,  100  U. 
S.  37,  25  L.  ed.  541. 

On  the  other  hand,  the  right  of  a  foreign  corpo- 
ration to  plead  the  Statute  of  Limitations  was  as- 
sumed without  discuflsion  in  Koons  v.  Chicago  & 
N.  W.  R.  Co.  23  Iowa,  4B6:  Cobb  v.  Illinois  Cent.  R. 
Co.  88  Iowa,  601. 

And  in  Wall  v.  Chicago  A  N.  W.  R.  Co..  09  Iowa, 
488,  a  plea  of  the  Statute  of  Limitations  by  a  rail- 
road company  was  upheld  where  the  statute  pro- 
vided for  iK>mmencing  actions  against  such  cor- 
porations by  service  *^upon  any  agent  of  such 
corporation .  .  .  wherever  found  or  upon  any  sta- 
tion, ticket,  or  other  agent  of  such  corporation  or 
person  transacting  the  business  thereof  in  the 
county  where  suit  is  brought.  If  there  be  no  such 
agent  in  said  county  then  service  may  be  had  upon 
an  agent  thereof  transacting  said  business  in  any 
other  county." 

Likewise  in  Pennsylvania  Co.  v.  Sloan,  1  lU.  App. 
364,  a  foreign  railroad  company  was  allowed  to 
plead  the  Statute  of  Limitations  under  a  statute  al- 
lowing actions  against  railroad  companies  in  any 
county  where  the  road  runs  and  service  upon  ''any 
agent  of  said  company  found  in  said  county,"  and 
providing  that  foreign  corporations  should  be 
subject  to  all  liabilities,  etc.,  imposed  upon  the 
corporations  of  like  character  organized  under  the 
general  laws  of  the  state,  and  should  have  no  other 
or  greater  powers. 

So  in  Alabama,  California,  and  Montana  it  haa 
bc>en  held  that  where  a  corporation  is  present  in 
the  state  by  a  known  place  of  business  and  an  au- 
thorized agent  on  whom  process  may  be  served 
during  the  whole  period  of  the  Statute  of  Limita- 
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tions  it  is  entitled  to  plead  such' statute.  Hnss  v. 
Central  R.  ft  Bkg.  Co.  66  Ala.  472;  Lawrence  v.  Bal- 
low,  50  Cal.  266;  King  v.  National  M.  &  E.  Co.  4 
Mont.  1. 

The  same  rule  is  adopted  by  the  Federal  court 
sitting  in  Iowa  in  accordance  with  the  decisions  of 
that  state.  McCabe  v.  Dlinois  Cent  R.  Co.  4  Mc- 
Crary.  482, 13  Fed.  Rep.  827. 

In  United  States  Bxp.  Co.  v.  Ware,  87  U.  S.  20 
Wall.  543, 22  L.  ed.  422,  on  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  district  of  Ne- 
braska a  charge  to  the  Jury  that  an  action  against 
a  foreign  corporation  was  barred  after  the  statu* 
tory  period  had  run  if  service  might  have  been 
had  at  any  time  during  that  period  upon  an  agent 
of  the  company  and  otherwise  not  was  held  not  er- 
roneous. It  does  not  appear  that  this  question  had 
been  decided  by  the  state  courta  of  Nebraska. 

In  Norris  v.  Atlas  S.  S.  Co.,  87  Fed.  Rep.  426,  it 
was  decided  by  a  circuit  court  of  the  United  States 
that  under  N.  Y.  Code  Civ.  Proc,  9  401,  providing 
that  the  exception  in  the  Statute  of  Limitations  as 
to  a  person  out  of  the  state  should  not  apply  while 
a  designation  by  him  of  a  person  within  the  state 
on  whom  service  could  be  made  was  in  force,  the 
statute  did  not  run  if  before  the  expiration  of  the 
statutory  period  the  person  eo  designated  left 
the  state.  But,  as  will  be  seen  by  the  other  decisions 
above,  this  exception  in  the  statute  does  not  apply 
in  any  case  against  a  foreign  corporation  in  New 
York. 

But  a  foreign  corporation  is  entitled  to  the  bene- 
fit of  that  provision  of  the  New  York  Statute  of 
Limitations  providing  that  an  action  against  a  non- 
resident which  accrued  in  another  state  and  is 
there  barred  shall  not  be  brought  In  New  York 
state  except  in  certain  specified  cases.  Penfield  v. 
Chesapeake,  O.  &  S.  W.  R.  Co.  184  U.  S.  361,33  L.  ed. 
940. 

An  early  decision  of  the  United  States  Supreme 
Court  held  that  where  the  plaintiff  in  an  action  was 
a  foreign  corporation  the  members  of  which  were 
averred  to  be  aliens  and  British  subjects  the  pre- 
sumption was  that  they  were  residents  abroad  and 
if  so  were  within  the  exception  offthe  statute  as  to 
persons  '^bcyondseas."  Society  for  Prop.  Oosp.  v. 
Pawlet,  20  U.  S.  4  Pet.  480.  7  L.  ed.  027. 

The  change  in  the  doctrine  of  the  United  States 
Supreme  Court  as  to  the  citizenship  of  corporations 
for  purposes  of  Jurisdiction  whereby  the  corpora- 
tion itself  is  regarded  as  a  legal  entity  existing  at 
the  place  of  its  incorporation  without  regard  to 
the  citizenship  or  residence  of  its  members  has 
rather  strengthened  than  impaired  the  above  de- 
cision, which  was  made  at  a  time  when  the  resi- 
dence or  citizenship  of  the  members  of  a  corpora- 
tion was  regarded  as  determining  that,  of  the 
corporation  Itself. 

The  main  case  makes  a  distinction  which  is  en- 
tirely new  as  to  the  corporations  which  may  and 
those  which  may  not  plead  the  statute.  But  it  can- 
not reconcile  the  conflict  In  the  decisions  because 
some  of  them  deny  that  any  foreign  corporation 
can  plead  such  statute.  B.  A.  R. 
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in  the  state  in  such  sense  that  service  may  be 
made  on  It,  through  its  keeping  a  managing  agenc 
therein,  and  not  upon  the  knowledge  or  lack  of 
knowledge  ot  one  having  a  cause  of  action 
against  it  as  to  the  presence  of  such  agent,  but  a 
foreign  manufacturing  corporation  whose  busi- 
ness is  such  that  it  can  carry  it  on  without  a  resi- 
dent general  agent  cannot  set  tbe  statutes  run- 
ning by  appointing  at  any  time  or  times  an  agent 
ill  the  state  uponVhom  process  might  be  served. 

4.  It  will  be  preramad  on  appeal  that 
the  Jury  followed  an  erroneone  in- 
■traction  allowing  interest  for  a  greater  pe- 
riod than  demanded  in  tbe  petition  although  the 
verdict  is  much  less  than  the  damages  demanded. 


5.   Plaintiff  in  an  action  upon  a 
ranty    cannot  recover  interest  for  a 

longer  period  than  asked  in  his  petition. 

(October  26. 1888.)* 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Franklin  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  warranty 
of  a  harvesting  machine.  Afirmed  on  eondt- 
iion. 

Tbe  facts  sufficiently  appear  in  the  opinion. 
Mestfrs,  Andrews  &  Biedell  fgr  appellant. 
Mesart,  Taylor  &  Evans  for  appellee. 

Kinne.  J.,  delivered  the  opinion  of  the 
court: 

1 .  The  original  opinion  in  this  case  will  be 
found  in  50  N.  W.  Rep.  565.  February  28, 
1889,  plaintiff  filed  a  petition  asking  dam- 
ages on  an  oral  contract  of  warranty  made 
in  1883.  An  amendment  to  the  petition  was 
iiled  in  March,  1889,  alleging  that  defendant 
was  a  foreign  corporation ;  that  the  contract 
was  made  with  its  agent  at  Hampton,  Iowa ; 
that  said  agency  terminated  in  1885,  and  was 
never  re-established.  It  pleaded  the  war- 
ranty, the  breaches  thereof,  and  that  in  1885 
defendant  agreed  to  so  fix  the  harvester  that 
it  would  comply  with  the  warranty ;  pleaded 
its  refusal  so  to  do;  that  said  agency  was 
terminated  immediately  thereafter.  A  de- 
murrer to  the  petition  was  sustained,  and  a 
substituted  petition  was  filed,  which  alleged 
that  in  1883  the  contract  was  made  with  one 
Coble,  then  an  agent  of  defendant  at  Hamp- 
ton, Iowa;  that  he  ceased  to  be  such  agent 
in  July,  1885,  and  that  since  that  time  de- 
fendant had  never  had  an  agency  at  said 
place ;  that  the  defendant  then  was*  and  ever 
since  continued  to  be,  a  nonresident  of  this 
state,  and  plaintiff  could  not  at  any  time 
after  July  25,  1885,  and  prior  to  January  1, 
1889,  obtain  personal  service  on  defendant  in 
this  state.  Other  allegations  were  made,  not 
necessary  to  be  set  out  here.  A  motion  to 
strike  the  subititutcd  petition  was  sustained 
as  to  a  portion  not  set  out  herein,  and  over- 
ruled as  to  the  balance.  Defendant  insists 
that  the  motion  should  have  been  sustained, 
because  the  substituted  petition  is,  in  effect, 
the  same  as  the  original  petition,  to  which 

*A  decisif>n|wa8!reached  in  this  caRe  and  an  opin- 
ion handed  down  on  December  17, 1881.  A  rehear- 
inuT  was  subsequentlv  {granted  after  which  the 
dc^ion  as  represented  by  the  opiDlonlfriven  here- 
with was  reached  which,  to;some  extent.  Is  in  con- 
flict with,  and  therefore  supersedes,  the  former 
opinion,  and  renders  its  publication  unnecessary. 
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a    demurrer    was    sustained.     One    of   the* 
grounds  of  the  demurrer  was  that  the  cause 
of  action  was  barred  by  the  Statute  of  Lim- 
tations. 

2.  The  amended  petition  alleges  that  de- 
fendant is  a  foreign  corporation,  having  its 
principal  place  of  business  in  and  beins  a 
resident  of  Illinois,  but  it  does  not  aver  that 
it  was  a  nonresident  of  this  state.  In  the 
substituted  petition  it  is  alleged  that  defend- 
ant was  a  nonresident  of  the  state,  and  per- 
sonal service  could  not  have  been  had  on  it 
in  this  state  after  1885.  Although  defendant 
was  a  resident  of  Illinois,  yet,  if  it  had  an 
agency  in  this  state,  it  would  constitute  it  a 
resident  of  Iowa,  so  as  to  authorize  the  serv- 
ice of  process  on  its  agent  in  an  action 
brought  against  it.  Hence  it  appears  from 
the  allegations  of  the  substituted  petition 
that  from  1885  to  1889  no  action  could  have 
been  brought  against  defendant  in  this  state. 
The  substitutea  petition,  thus  showing  on  its 
face  that  the  action  was  not  barred,  was  not 
vulnerable  to  a  demurrer,  and  hence  the 
motion  to  strike  was  properly  overruled,  so 
far  a.s  it  was  based  on  the  defense  of  the 
Statute  of  Limitations. 

3.  The  sixth  instruction  given  by  the  court 
reads  thus :  "If  vou  shall  find  from  the  evi- 
dence that  tlie  defendant  during  the  year  1883 
had  an  agent  and  agency  at  Hampton,  Iowa, 
for  the  sale  of  the  reapers  and  binders,  and 
that  in  July  of  said  year  said  agent  sold  to 
plaintiff  the  machine  in  question,  then  the 
original  notice  in  this  action  could  have  been 
served  upon  such  agent  or  his  successor  in 
such  agency  at  any  time  while  such  agent  or 
his  successor  retained  the  agency  and  author- 
ity to  sell  such  machines,  or  to  settle  for  any 
damages  arising  from  warranty  on  the  sale 
of  such  machines.  But  if  such  agency  for 
the  sale  or  management  of  the  reaping  and 
binding  machines  was  revoked  and  canceled 
by  the  defendant  and  such  agent  at  such 
agency  at  any  time,  then,  and  in  that  case, 
service  of  the  original  notice  in  this  action 
could  not  have  been  legally  made  upon  such 
agent  so  as  to  bind  the  defendant  while 
such  revocation  and  cancellation  existed,  even 
though  you  should  find  titat  dftfendant  had  still 
kept  an  agent  or  agency  there,  whose  duties  were 
limited  to  the  sale  of  his  repairs  and  other  im- 
plements.^ Appellant  objects  to  so  much  of 
the  instruction  as  is  in  italics.  The  instruc- 
tion seems  to  mean  that  service,  to  be  good, 
would  have  to  be  made  on  an  agent  engaged 
in  conducting  the  business  out  of  which  the 
contract  arose.  To  that  extent  it  is  correct. 
State  Ins.  Co.  v.  Granger,  62  Iowa,  272 ; 
Philp  V.  Covenant  Mnt.  Ben.  Asso.  62  Iowa, 
633.  In  some  other  respects  we  think  the 
instruction  is  erroneous,  but  appellant  does 
not  complain  of  it. 

The  court  also  instructed  the  jury  on  the 
theory  that  defendant  might  avail  itself  of 
the  Statute  of  Limitations  as  follows:  "If 
you  shall  find  from  the  evidence  that  between 
the  date  of  the  alleged  purchase  and  warranty 
of  the  machine  in  question  and  the  time  of 
the  commencement  of  this  action  the  defend- 
ant had  one  or  more  general  agents  located 
in  this  state,  and  that  plaintiff  knew  such 
fact,  or  by  the  exercise  of  ordinary  prudence 
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and  diligence  he  could  have  ascertained  such 
fact,  then,  and  in  that  case,  you  are  justified 
in  finding  that  during  the  time  defendant's 
said  general  agents  were  located  in  the  state, 
and  the  plaintifi!  knew,  or  by  the  exercise  of 
ordinary  prudence  and  dilifi:ence  could  have 
known  such  fact,  that  during  such  time,  for 
the  purpose  of  this  suit,  the  defendant  was  a 
resident  of  this  state.  But  even  though  you 
shall  find  that  during  said  time  or  a  part  of 
such  time  the  defendant  did  have  a  general 
agent  or  agents  located  in  the  state,  but  that, 
owing  to  such  fact  not  being  generally 
known,  plaintiff  did  not  know  of  it,  and  by 
the  exercise  of  ordinary  prudence  and  dili- 
gence could  have  known  of  it,  then,  and  in 
that  case,  the  mere  fact  that  defendant  did 
have  a  general  agent  or  airents  in  the  state 
would  not  constitute  defendant  a  resident  of 
this  state  for  the  purpose  of  this  action. '^ 
Appellant  complains  of  this  instruction,  for 
that  the  running  of  the  Statute  of  Limita- 
tions is  made  to  depend  upon  the  knowledge 
that  plaintiff  had,  or  b^  the  exercise  of  or- 
dinary prudence  and  diligence  might  have 
had,  of  the  existence  within  this  state  of  an 
agent  of  the  defendant,  having  general  man- 
agement of  its  business.  This  instruction  is 
evidently  duawn  in  view  of  the  provisions 
of  section  2612  of  the  Code,  which  reads: 
*^When  the  action  is  against  a  municipal 
corporation,  service  may  be  made  on  the 
mayor  or  clerk,  and,  if*  against  any  other 
corporation,  on  any  trustee  or  officer  thereof, 
or  on  any  agent  employed  in  general  man- 
agement of  its  business,"  etc.  Under  the 
provisions  of  this  section  service  made  on 
the  defendant's  agent  employed  in  the  gen- 
eral management  of  its  business  would  be 
food.  Nor  need  such  agent  have  a  fixed  or 
efinite  place  of  business  or  location,  but  he 
might  be  served  at  any  place  where  found 
within  the  state.  Centennial  Mut.  L,  As^o. 
V.  Walker,  50  Iowa,  78.  But  the  instruction 
in  effect  holds  that,  though  defendant  might 
have  an  agent  in  the  state,  employed  in  the 
general  pianagement  of  its  business,  yet,  if 
such  fact  was  not  known  to  plaintiff,  and  he 
could  not  have  ascertained  it  by  the  exercise  of 

E roper  care  and  dilig^ce,  then  the  Statute  of 
limitations  would  not  run  against  plaintiff's 
cause  of  action.  In  other  words,  the  running 
of  the  statute  is  made  to  depend  upon  plain- 
tiff's knowledge  or  lack  of  knowledge  of  the 
fact  of  the  existence  of  a  general  agent  in  the 
state.  We  do  not  think  that  this  is  the  law. 
The  running  of  the  statute  in  such  a  case 
must  depend  on  the  fact  of  residence  of  the 
defendant  in  such  a  sense  that  service  of 
process  could  be  made  upon  it.  If  it  be  to 
that  extent  a  resident,  the  statutes  would  run 
in  its  favor,  regardless  of  the  fact  of  plain- 
tiff's knowledge  of  such  residence,  if  such 
defense  was  available  in  favor  of  defendant, 
—a  question  hereafter  discussed. 

5.  The  sixth  instruction  in  effect  states  the 
law  to  be  that  a  foreign  corporation  can  set 
in  operation  in  its  favor  the  Statute  of  Lim- 
itations by  establishing  an  ofifice  or  agency 
in  this  state.  In  the  eicrhth  instruction  it  is 
held  that  such  corporation  can  accomplish 
the  same  purpose  by  having  a  general  agent 
located  in  this  state  if  plaintiff  knew,  or  by 
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the  exercise  of  ordinary  prudence  might 
know,  that  such  an  agent  was  located  in  tnis 
state.  Our  statute  provides  that  **the  time 
during  which  a  defendant  is  a  nonresident  of 
the  state  shall  not  be  included  in  computing 
any  of  the  periods  of  limitations  above  de- 
scribed." Code,  §  2538;  Wetm&re  v.  Mar%k, 
81  Iowa,  677.  In  Koons  v.  Chieago  &  N.  W. 
R.  Co.  28  Iowa,  498,  and  Cobb  v.  lllincis  Cent. 
E.  Co.  88  Iowa,  601,  the  question  as  to 
whether  a  nonresident  corporation  could 
plead  the  statute  was  not  directly  raised. 
In  WaU  V.  Chicago  dk  iV.  W.  B.  Co. ,  69  Iowa, 
498,  it  was  held  that  a  foreign  railroad  cor- 
poration could  avail  itself  of  the  defense  of 
the  Statute  of  Limitations.  That  decision 
was  based  upon  the  ground  that,  though  the 
corporation  was  a  resident  of  another  state, 
yet  it  had  a  residence  in  this  state  for  the 
purpose  of  beintr  at  any  time  served  with 
process  and  ma^e  amenable  in  our  courts. 
Without  in  any  way  impairing  the  force  of 
that  decision,  we  may  say  that  we  are  not 
inclined  to  apply  the  rule  there  laid  down  to 
foreign  corporations  generally.  A  railroad 
company  is  of  necessity  obliged  to  operate 
its  road.  It  must  always  have  oflScers  and 
agents  in  the  state  where  its  road  is  situated, 
in  order  to  *  carry  on  its  business.  By  our 
statutes  it  may  be  brought  within  the  juris- 
diction of  our  courts  by  service  of  processes 
upon  its  general  agent  anywhere  in  this 
state ;  also  process  may  be  served  on  its  sta- 
tion, ticket,  or  any  other  agent,  or  on  any 
trustee  or  ofllcer.  Code,  §§  2611,  2612.  Id 
such  cases,  then,  service  of  process  may 
always  be  had  on  the  corporation  within 
the  state.  Not  so  in  the  case  at  bar.  Here 
is  a  manufacturing  corporation.  It  mav  es- 
tablish an  office  or  agency,  and,  if  it  does, 
process  may  be  served  in  certain  cases  upon 
the  agent  or  clerk  employed  therein.  It  may 
have  a  general  agent  in  the  state,  in  which 
case  process  may  be  served  upon  him.  It 
may,  however,  carry  on  its  business  without 
either  establishing  an  office  or  agency  in  the 
state,  or  having  a  general  agent  therein. 
Surely,  in  such  a  case,  it  would  hardly  be 
contended  that  the  corporation  was  a  resident 
of  the  state  so  as  to  be  served  with  process ; 
hence  it  could  not  avail  itself  of  the  defense 
of  the  Statute  of  Limitations.  If  appellant's 
theory  is  good,  a  foreign  corporation  can,  at 
its  pleasure,  and  for  its  own  benefit,  put  in 
motion  the  statute.  We  do  not  think  such 
result  was  ever  anticipated  by  the  Legisla- 
ture when  it  enacted  the  statute  we  have 
quoted.  A  foreign  corporation,  whose  busi- 
ness in  this  state  is  such  that  it  is  not  in- 
cumbent upon  it  to  put  itself  in  position  to 
bs  at  all  times  subject  to  the  service  of  pro- 
cess, ought  not  to  be  permitted  to  shield 
itself  behind  the  Statute  of  Limitations,  be- 
cause it  may  at  some  time  or  times  (perhaps 
unknown  to  one  having  a  cause  oi  action 
against  it)  have  an  agent  in  this  state  upon 
whom  process  could  he  served.  There  is  a 
wide  distinction  between  the  case  of  a  rail- 
road company,  whose  officers  or  agents  may 
alwavs  be  found  within  the  state,  and  can 
readily  be  reached  with  process,  and  a  for- 
eign manufacturing  corporation,  having 
perhaps  a  general  agent  in  this  state,  who 
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may  have  no  settled  abiding  place,  whose 
relations  to  the  party  he  serves  are  not  gen- 
erally known  to  the  public,  and  the  knowl- 
edge of  whose  coming  and  going  must  of 
necessity  be  limited  to  a  few  inaividuals. 
This  question,  so  far  as  it  relates  to  an  office 
or  agency  in  the  state  by  an  individual 
residing  in  another  state,  was  mentioned, 
but  not  decided,  in  Bellows  v.  Litchfield, 
(Iowa)  48  N.  W.  Rep.  1062.  In  the  view 
we  have  taken,  appellant  not  being  entitled 
to  avail  itself  of  the  defense  of  the  Statute 
of  Limitations,  it  was  not  prejudiced  by  the 
giving  of  the  sixth  and  eighth  instructions 
in  so  lar  as  they  referred  thereto. 

6.  In  the  tenth  instruction  the  court  told 
the  jury  that  they  should  allow  interest  on 
any  amount  they  might  find  due  plaintiff 
from  the  date  of  sale  of  the  machine  at  6 
per  cent  per  annum.  The  petition  on  which 
the  case  was  tried  prayed  for  judgment  with 


interest  from  the  time  of  the  commencement 
of  the  suit.    The  machine  was  sold  in  July, 
1888,  and  the  suit  was  begun  in  February, 
1H89,  and  the  verdict  was  rendered  March  22, 
1890,— over  six  years  after  the  machine  wa» 
sold.     If  the  jury  follow^ed  the  instruction, 
they  allowed  the  plaintiff  interest  for  over 
five  years,  to  which  he  was  not  entitled  under 
his  prayer.     We  must  presume  that  the  jury 
followed  the   instruction.     It  seems   to  us- 
that,  notwithstanding  the  fact  that  the  peti- 
tion prayed  for  $800  damages,  and  the  ver- 
dict was  for  much  less  than  that,  the  giving 
of  the  instruction  was  prejudicial  error. 

7.  Many  other  errors  are  assigned.  We 
have  examined  them,  and  found  nothing  prej- 
udicial to  appellant.  If  appellee  witliin  Hxt^ 
days  files  a  remitter  of  the  interest  from  date 
of  contra>ct  to  time  of  bringing  of  the  suit,  the 
judgment  of  the  court  below  mil  be  affirmed; 
otherwise  it  uiill  be  rerersed. 


ARKANSAS  SUPREME  COURT. 
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A  carrier  'eaanot  iby  speeUtl  oontraet 
limit  tits    eommon-l&w    liability    for 


losses  not  oocaaloned  by  nefgUgence  where  It 
does  not  afford  the  shipper  an  opportunity  to 
contract  for  the  service  required  without  such 
restriction  even  If  he  makes  the  special  contract 
without  objection  or  demand  for  u  different  one. 

(December  24, 1808.) 

APPEAL  b;f  defendants  from  a  judgment  of 
the  Circuit  Court  for  Johnson  County  in 


'SoTm.—Biaht  of  a  common  carrier  to  limit  common- 
law  liabUity  liy  contract  in  the  absence  of  neali- 
gence. 

The  statement  that  a  common  carrier  may  by 
contract  limit  its  common-law  liability  except 
where  it  is  grullty  of  neerligrence  has  been  made  in  a 
multitude  of  cases,  and  this  has  been  repeatedly  de- 
clared to  be  a  well-established  doctrine.  Such  a 
general  statement  clearly  conflicts  with  the  doc- 
trine of  the  above  case.  But  a  careful  examination 
of  the  numerous  cases  in  which  this  doctrine  has 
been  laid  down  shows  that  in  them  the  question  of 
right  to  refuse  the  shipper  an  option  to  pay  to  have 
his  goods  carried  without  any  limitation  of  the  car- 
rier's liability  at  reasonable  rates  was  not  presented. 
Among  the  many  such  cases  are  the  followlDg: 
Dorr  V.  New  Jersey  Steam  Nav.  Co.  11  N.  Y.  485, 02 
Am.  Dec.  126;  Flbel  v.  Livingston,  04  Barb.  179;  Par- 
sons V.  Monteath,  13  Barb.  368;  Stoddard  v.  Long 
Island  R.  Go.  5  Sandf .  180;  Moore  v.  Evans,  14  Barb. 
504:  Pennsylvania  R.  Go.  v.  tCaiordon,  119  Pa.  577; 
Orogan  v.  Adams  Bxp.  Go.  114  Pa.  688, 00  Am.  Rep* 
300;  Van  Schaack  v.  Northern  Transp.  Co.  3  Biss* 
394;  Indianapolis,  D.  &  W.  R.  Co.  v.  Forsythe  dnd' 
App.)  Feb.  Z,  1802;  Adams  Exp.  Co.  v.  FendriclK,  38 
Ind.  ISO;  Cooper  v.  Berry.  21  Ga.  628;  Kallman  v. 
United  States  Exp.  Go.  8  Kan.  206;  Grace  v.  Adams, 
100  Mass.  605, 97  Am.  Deo.  117, 1  Am.  Rep.  131;  Chris- 
tenson  v.  American  Exp.  Co.  15  Minn.  270,  2  Am. 
Rep.  122;  Davidson  v.  Graham,  2  Ohio  St.  131: 
Graham  v.  Davis,  4  Ohio  St.  302,  02  Am.  Dec.  285; 
Baltimore  ft  O.  R.  Co.  v.  Skeels,  3  W.  Va.  560. 

In  numerous  other  cases  where  a  limitation  of 
liability  by  contract  is  held  to  be  allowable  the  re- 
port shows  that  there  was  in  fact  a  consideration 
l^erefor  in  a  reduction  of  rates  although  this  was 
not  expressly  mentioned  by  the  court  as  a  reason 
for  the  decision.  St.  Louis,  I.  M.  k  S.  R.  Co.  v. 
Weakly,  60  Ark.  307;  Illinois  Cent  R.  Go.  v.  Morri- 
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son,  19  m.  138;  St.  Louis  ft  S.  E.  R.  Co.  v.  Smuck,  49 
Ind.  302;  Bartlett  v.  Pittsburgh,  C.  ft  St.  L.  R.  Co.  94 
Ind.  281;  Squire  v.  New  York  Cent.  R.  Co.  96  Mass. 
239, 96  Am.  Deo.  102;  Durgln  v.  American  Exp.  Co. 
(N.  H.)  9  L.  R.  A.  468;  Baltimore  ft  O.  R.  Co.  v.  Brady, 
82  Md.  338;  Lowe  v.  Booth,  13  Price,  320;  Morrison  v. 
PhilUpsft  C.  Gonstr.  Co.  44  Wis.  406,  28  Am.  Rep. 
600:  Richmond  ft  D.  R.  Co.  v.  Payne,  0  L.  R.  A.  849, 
80  Va.  481. 

The  English  doctrine  until  it  was  modified  l>y 
Actof  Parliament  is  generally  said  to  be  that  the 
carrier  may  limit  his  liability  to  any  extent  by  con- 
tract; but  that  the  English  decisions  to  this  effect 
do  not  mean  to  free  the  carrier  from  liability  to 
carry  the  goods  without  limitation  of  liability  on 
reasonable  terms  clearly  appears  by  examination 
of  them. 

Thus  in  Harris  v.  Paokwood,  8  Tauot.  271,  in 
which  a  special  acceptance  limiting  liability  was 
held  allowable,  the  court  says  that  carriers  '*will 
not  be  insurers  unless  paid  according  to  value.*^ 

So  in  Wyld  v.  Plckf  ord,  8  Mees.  ft  W.  448,  it  is  de- 
clared that  a  carrier  is  entitled  by  common  law  to 
insist  upon  the  full  price  of  carriage  and  that  he 
may  if  such  price  be  not  paid  refuse  to  carry  upon 
the  terms  Imposed  by  the  common  law  and  Insist 
upon  his  own. 

The  other  English  cases  in  which  special  accept- 
ances, as  they  are  termed,  limiting  liability  are  up- 
held are  not  opposed  to  this  doctrine,  but  decisions 
allowing  a  restriction  of  the  carrier's  liability  are 
clearly  to  be  construed  as  permitting  it  only  in  case 
of  a  reduction  of  rates. 

So  in  many  American  cases  where  the  doctrine 
of  the  main  case  is  not  clearly  stated  it  is  fairly  im- 
plied. 

Thus  in  Famham  v.  Camden  ft  aI  R.  Co.,  66  Pa. 
53,  in  which  a  limitation  of  liabUity  was  upheld, 
the  court  says:    ^*We  are  to  presume,  of  course. 
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favor  of  plaintiff  in  an  action  brought  to  re- 
cover tbe  value  of  certain  cotton  which  had 
been  burned  while  in  defendants' possession 
for  transportation.    Affirmed, 
%  The  facts  are  stated  in  the  opinion. 

Messrs.  Dodj^e  A  Johnson*  for  appel- 
lants: 

Common  carriers  have  the  right  to  limit 
their  common-law  liability  by  express  con- 
tract, and  the  fire-exemption  clause  Is  recog- 
nized as  valid  in  tbe  courts  of  this  state  and 
throughout  the  United  States. 

Tayhr  v.  Little  Rock,  M.  R,  d  T,  R.  Co,  32 
Ark.  898,  20  Am.  Rep.  1;  Little  Boekdh  Ft,  S. 
R  Co.  V.  Hall,  82  Ark.  670;  Taylor  v.  LittU 
Rock,  M,  R,  A  T.  R,  Co.  89  Ark.  148;  LittU 
Rock,  M,  /?.  dt  T.  R.  Co.  v.  Talbot,  Id.  529; 
Little  Rock,  M,  R.  A  T.  R.  Co,  v.  Corcoran,  40 
Ark.  875;  Little  Rock,  M.  R.  A  T.  R.  Co.  v. 
Hnrper,  44  Ark.  209;  St.  Louis,  L  M.  A  8.  R. 
Co.  V.  lesser,  46  Ark.  248;  LiUle  Rock,  M.  R, 
A  T,  R,  Co.  V.  Talbot,  47  Ark.  108;  St.  Louis, 
L  M,  A  8,  R.  Co,  V.  Weakly,  50  Ark.  412;  8t, 
Louis,  I.  M,  A  8.  R,  Co.  v.  Bone,  52  Ark.  26; 
JSfw  Jersey  Steam  Nav,  Co.  v.  Merchants  Bank, 
47  U.  8.  6  How.  844,  12  L.  ed.  466;  New  York 
Cent.  R.  Co,  v.  Lockwood,  84  U.  6.  17  Wall. 
857.  21  L.  ed,  627;  EtansHlle  A  C,  R.  Co,  v. 
Ahdroseoggin  Mills,  89  U.  8.  22  Wall.  594,  22 
L.  cd.  724;  Michigan  Cent,  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.  88  U.  8.  16  Wall.  818,  21  L. 
<>d.  297:  8nuifiern  Kxv.  Co,  v.  Caldwell,  88  U. 
S.  21  Wall.  267,  22  L.  ed.  558;  United  States 
Exp.  Co.  V.  Kountze,  75  U.  8.  8  Wall.  842.  19 
L.  ed.  457:  Dank  of  Kentucky  v.  Adams  Exp.  I 


Co.  93  U.  8.  174,  23  L.  ed.  873;  Hart  v.  Penn- 
syhania  R.  Co.  112  U.  S.  887,  28  L.  ed.  719; 
Whitworth  V.  Erie  R.  Co,  87  N.  Y.  418,  6  Am. 
&  Eng.  R.  R.  Cas.  351;  Whitehead  v.  Wilming 
tonAW.R.  Co.  87  N.  C.  255,  9  Am.  &  Eng. 
R.  R.  Cas.  174. 

The  contracts  of  shipment  on  their  face  dis- 
close that  there  was  a  good,  valid,  and  reason- 
able consideration  moving  from  the  carriers  to 
the  plaintiff,  which  carried  with  them  a  right 
to  limit  the  carrier's  liability,  and  that  was  not 
overcome  by  any  evidence  introduced  at  the 
trial. 

At  common  law,  a  carrier  is  not  bound  to 
carry  except  on  its  own  line. 

If  carriers  agree  to  carry  beyond  their  lines 
and  assume  other  duties  and  obligations  not 
required  by  law,  thev  have  a  right  to  de- 
mand a  remuneration  for  the  same,  and  it  may 
be  done  in  any  wav  they  see  proper,  provided 
it  is  reasonable  and  fair. 

Atchison,  T.  AS,  F,  R,  Co.  v.  Deneer  A  A-. 
0,  R.  Go.  110  U.  8.  667,  28  L.  ed.  291;  Balti- 
more A  O.  R.  Co,  V.  Green,  25  Md.  72. 

The  shipment  of  plaintiff's  cotton  was  an 
interstate  shipment,  for  the  reason  that  this 
cotton  was  destined  to  interstate  points  outside 
of  the  state  of  Arkansas. 

LittU  Rock  A  M,  R,  Co,  v.  St.  Louis,  I.  M. 
A  8,  R,  Co,  41  Fed.  Rep.  562:  LittU  Rock  A 
M,  R.  Co.  V.  East  Tennessee,  V,  A  0,  R,  Go.  8 
Inters.  Com.  Rep.  454,  8  I.  C.  C.  Rep.  1;  St. 
Louis,  7.  M.  A  8.  R,  Co,  v.  Lear,  54  Ark.  408. 

There  is  no  law  requiring  carriers  to  assume 
any  liability  beyond  their  own  line  of  load. 


that  the  oharjrc  for  traDsportatioD  was  in  propor- 
tion to  the  risk.** 

And  in  Judson  v.  Western  R.  Corp.,  6  Allen,  486* 
83  Am.  Dec.  546,  the  court  says:  '*  Tbe  carrier  has 
not  the  option  to  accept  or  refuse  the  carriaere  of 
the  goods  at  his  pleasure,  but  the  person  seeking 
to  have  them  transported  can  choose  whether  they 
shall  be  carried  without  any  restriction  of  the  {car- 
rier's duty  as  prescribed  by  law." 

And  in  York  Mfg.  Co.  v.  Illinois  Gent  R.  Co.,  70 
U.  S.  3  Wall.  107, 18  L.  ed.  170,  the  court  says  the 
carrier  cannot  **coerce  the  owner  to  yield  assent  to 
a  limitation  of  responsibility  by  making  exor- 
bitant charges  when  such  assent  is  refused,**  but 
that  he  may  *ilx  a  rate  of  charges  proportionate  to 
the  magnitude  of  the  risks.** 

Likewise  in  Graham  v.  Davis,  4  Ohio  8t.  868,  62 
Am.  Dec.  285.  the  court  says  the  carrier  is  **still  re- 
garded as  exercising  a  public  employment  and  in- 
capable  by  any  act  of  his  own  of  limiting  or  evading 
the  responsibility  which  the  law  attaches  to  its 

exercise.*' 

In  a  few  cases  the  courts  have  still  more  clearly 
and  explicitly  announced  the  doctrine  of  the  main 
case  which,  as  we  ha  ve  seen,  may  fairly  be  regarded 
as  underlying  all  the  decisions,  even  those  In  which 
the  general  statement  of  the  right  of  a  carrier  to 
limit  bis  liability  may  seem  to  deny  it. 

Thus,  in  Atchison,  T.  &  8.  F.  U.  Co.  v.  Dill,  48 
Kan.  210,  it  is  expressly  declared  that  a  carrier  can- 
not limit  his  liability  unless  the  contract  is  freely 
and  fairly  made,  and  that.hecannotexact  as  a  con- 
dition precedent  to  carrying  goods  that  the  shipper 
shall  sign  a  contract  limiting  or  changing  the  com- 
mon-law liability.  Also  that  if  the  carrier  has  two 
rates,  one  for  tbe  common-law  liability  and  the 
other  for  the  special  contract,  the  riiipper  must  have 
real  freedom  in  making  his  selection. 

^  ^  in  McMiUan  v.  Michigan  8.  &  N.  I.  K.  Co.,  16 
79,  03  Am.  Dec.  206,  it  is  said  by  Judge  Cooley 
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in  the  opinion  of  the  court  that  '^subject  to  reason- 
able regulations  every  man  has  a  right  to  insist  that 
his  property,  if  of  such  descriptian  as  the  carrier  as- 
sumes to  con  vey,  shall  be  transported  subject  to  the 
common-law  liability.** 

Again,  inX>lwell  v.  Adams  Exp.  Co..  1  Cent.  L.  J. 
186,  it  is  said:  **A  stipulation  limiting  the  common- 
law  liability  of  the  carrier  in  order  to  be  binding 
must  be  based  on  a  special  consideration  such  as  a 
lower  rate  of  freight  or  something  equivalent.** 

ThisisreafBrraedinDiUard  y,  Louisville  ft  N.  R. 
Co.,  2  Lea,  288,  deciding  that  a  lower  rate  of  freight 
or  something  equivalent  thereto  will  constitute  a 
suflBcient  consideration  for  a  limitation  of  liability. 

Still  more  closely  parallel  with  the  main  case  is 
the  decision  in  Louisville  &  N.  B.  Co.  v.  Gilbert,  7 
L.  R.  A.  162,  88  Tenn.  430,  that  a  *'flre  clause  in  a 
bill  of  lading  exempting  the  carrier  from  liability 
for  loss  by  fire  is  not  valid  where  transportation 
under  the  rules  of  the  common  law  is  not  offered 
as  an  alternative  and  no  reduction  of  rates  is  made 
as  a  consideration  for  the  exemption.** 

The  same  principle  in  substance  is  announced  in 
Missouri  Pac.  R.  Co.  v.  Fagan  (Tex.)  2  L.  R.  A.  75, 
holding  that  a  common  carrier  lias  no  right  to  de- 
mand of  a  shipper  a  waiver  of  his  rights  as  a  oon- 
dition  precedent  to  receiving  freight. 

By  statute  in  some  places  a  limitation  of  a  oar- 
lier's  liability  by  contract  is  prohibited.  Thus  in 
Texas,  by  Rev. Stat., art. 278,  and  in  several  other 
states  by  similar  provisions. 

And  in  England  the  Act  of  Parliament  allows 
only  such  limitations  as  shall  be  found  by  the  courts 
to  be  ''Just  and  reasonable.** 

The  same  doctrine  on  which  the  main  case  is 
based,  and  which  seems  clearly  to  underlie  the 
general  current  of  decisions,  appears  In  oases  as  to 
the  limitation  of  the  amount  of  liability,  as  to 
which,  see  twU  to  Ballou  v.  Barle  (R.  I,)  14  L.  R.  A. 
488.  B.  A.  R. 
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If  then  it  is  doDe,  it  must  *be  voluDtarily  done 
by  special  contract  and  the  carrier  has  the  right 
to  exact  of  the  shipper  a  consideration  therefor, 
because  it  is  an  accommodation  in  many  ways. 
The  carrier  can  charge  greater  rates,  or  he  can 
require  that  in  consideration  of  this  routing 
and  through  rate  his  liability  shall  be  limited, 
but  in  either  event  the  consideration  is  a  valid 
one  on  both  sides. 

Perkins  v.  P&rtiand,  S.  d  P.  E.  Go.  47  Me. 
590,  74  Am.  Dec.  507;  Baltimare  A  P,  8.  B. 
Co,  V.  Brown,  54  Pa.  82;  Pennsylvania  E,  Co. 
V.  Berry,  68  Pa.  277;  EmnamlU  A  C.  E.  Co,  v. 
Androscoggin  MiUs,  89  U.  S.  22  Wall.  601.  22 
L.  ed.  726;  Michigan  Cent.  E.  Co.  v.  Mineral 
Springs  Mfg.  Co.  88  U.  8.  16  Wall.  824,  21  L. 
ed.  801;  CutU  v.  Brainerd,  42  Vt.  568.  1  Am. 
Rep.  853;  Boot  v.  Great  Western  E.  Co.  46  N. 
Y.  580:  Hill  Mfg.  Co.  v.  Boston  <fe  L.  E.  Corp. 
104  Mass.  185.  6  Am.  Rep.  202. 

The  carrier  thus  issuing  its  throueh  bill  of 
lading  is  liable  for  the  negligence  oi  succeed- 
ing carriers  on  the  line  of  transportation,  whom 
he  employs,  to  the  same  extent  that  he  is  lia- 
ble for  that  of  his  own  line. 

Netoell  V.  Smith,  49  Vt.  265;  Bussey  v.  Mem- 
phis A  L.  E.  Co.  4  McCrary,  405;  Peete  v.  Chi- 
cago  &  N.  W.  E.  Co.  19  Wis.  118;  Condict  v. 
Grand  Trunk  E.  Go.  54  N.  Y.  502. 

The  right  to  make  a  contract  for  a  through 
routing  and  a  through  rate  beyond  the  terminus 
of  its  line  carries  with  it  the  right  to  limit  the 
liability  on  freight  so  transported  beyond  the 
:first  carrier's  line. 

BrUtol  iSt  E.  E.  Co.  v.  ColUns,  7  H.  L.  Cas. 
213;  Toledo,  P.  db  W.  E.  Co.  v.  Merriman,  62 
III.  129,  4  Am.  Rep.  590. 

The  mere  receipt  of  goods  directed  to  a  point 
beyond  the  earner's  route  does  not  create  a 
-special  contract  to  carry  to  destination,  nor 
docs  it  give  the  shipper  a  through  rate. 

Stewart  v.  Terre  Haute  A  I.  E.  Co.  8  Fed. 
Rep.  768;  McCarthy  v.  Terre  Haute  A  I.  E. 
Co.  9  Mo.  App.  166;  Converse  v.  Norwich  A  N. 
T.  Transp.  Co.  88  Conn.  166,  6  Am.  L.  Reg. 
N.  8.  214. 

The  contracts  or  biUs  of  lading  in  this  case 
were  all  through  bills  of  lading,  so  stated  and 
•disclosed  on  their  face,  and  not  denied  or  con- 
troverted in  the  evidence. 

Denny  v.  New  York  Cent.  E.  Co.  18  Gray, 
481,  74  Am.  Dec.  645;  Hoadley  v.  Northern 
Transp.  Co.  115  Mass.  804,  15  Am.  Rep.  106. 

The  initial  carrier  guaranteed  the  through 
rate  and  became  liable  to  plaintiffs  for  anv  and 
ail  costs  or  overcharge  that  defendants  con- 
necting carriers  might  enforce. 

Little  Back  A  Ft.  S.  E.  Co.  v.  Daniels,  49 
Ark.  854. 

Was  the  naming  and  guaranteeing  of  this 
through  freight  of  no  value  or  consideration  to 
plaintiff. 

When  the  first  carrier  has  contracted  merely 
to  transport  to  the  end  of  his  own  line,  and 
there  deliver  to  the  connecting  carrier,  the 
clause  limiting  his  liabilitv  will  not  support 
the  exemption  as  a  just  and  reasonable  consid- 
eration. 

Babeoek  v.  Lake  Sfiore  A  M.  8.  E.  Co.  49  N. 
Y.  495;  Camden  AA.E.Co.y.  Fbrnth,  61  Pa. 
86;  Maghee  v.  Camden  A  A.  E.  A  Transp.  Co. 
45  N.  Y.  617,  6  Am.  Rep.  124;  Lamb  v.  Cam- 
den AA.E.  A  Transp.  Co.  46  N.  Y.  278,  7 
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Am.  Rep.  827;  Jennison  v.  Camden  A  A.  E.  A 
Transp.  Co.  5  Pa.  L.  J.  409, 4  Am.  L.  Reg.  284. 

Neither  party  can  allege  that  as  to  him  there 
was  no  contract.  Such  is  the  general  rule  as 
to  contracts,  and  no  reason  is  here  shown  why 
it  should  not  apply  to  those  between  carriers 
and  the  shippers,  so  long  as  they  are  permitted 
to  make  their  own  terms. 

Ndson  V.  Hudson  BiverE.  6^.  48  N.  Y.  506; 
Ghristenson  v.  American  Exp,  Co.  15  Minn. 
270,  2  Am.  Rep.  122;  Squire  v.  New  York  Gent. 
E.  Co.  98  Mass.  239.  98  Am.  Dec.  162. 

Messrs.  J.  E.  Cravens  and  J.  M.  Koore» 
for  appellee: 

It  is  urged  that  the  plaintiff's  a^nt  filled 
the  blanks  in  the  form  furnished  him  by  the 
station  agent  without  objecting  to  the  terms 
contained  in  them,  and  hence  that  the  plaintiff 
assented  to  the  stipulation  and  is  estopped  to 
question  its  validity.  This  position  is  not 
tenable  under  the  evidence,  which  shows  that 
the  station  agent  had  no  authority  either  to 
chan^  the  terms  of  the  contract  as  to  the  ex- 
emption, or  to  five  a  different  rate. 

Louistille  A  N  E.  Co.  v.  Gilbert,  7  L.  R.  A. 
162,  88  Tenn.  430;  New  York  Cent.  E.  Go.  v. 
Lockwood,  84  U.  8.  17  Wall.  857,  21  L.  ed.  627. 

It  must  appear  that  the  shipper  knew  the 
contents  of  the  bill  of  lading  and  assented 
thereto . 

Merdiants  Despatch  Transp.  Co.  v.  Leysor, 
89  111.  48;  Erie  A  W.  Transp.  Co,  v.  Dattr,  91 
m.  195,  88  Am.  Rep.  51. 

The  acceptance  by  the  consignor  of  a  bill  of 
lading  containing  stipulations  against  liabil- 
ity, which  are  invalid  for  want  of  considera- 
tion, will  not  bind  and  preclude  him  from 
showing  the  want  of  consideration. 

DiUard  v.  Louisville  A  N.  E.  Co.  2  Lea,  28S; 
York  Mfg.  Co.  v.  Illinois  Cent.  E.  Co.  70  U.  8. 
8  Wall.  112.  18  L.  ed.  171;  dwell  v.  Adams 
Earn.  Co.  1  Cent.  L.  J.  186. 

Defendant  could  not  by  any  mere  act  of  its 
own  or  by  general  or  special  notice,  or  In  any 
manner  except  by  a  valid  contract  with  the 
shipper  based  upon  a  consideration,  avoid  such 
responsibility. 

St.  Lotiis,  L  M.  A  8.  E.  Co.  v.  Weakly,  50 
Ark.  405;  Taylor  v.  Little  Bock,  M.  E.  A  T. 
E.  Co.  89  Ark.  157;  York  Mfg.  Co.  v.  lUinois 
Gent.  E.  Co.  tupra. 

Even  if  the  contract  is  signed,  it  is  not  bind- 
ing upon  the  customer  unless  it  is  just  and 
reasonable  in  its  terms. 

Redman,  Railway  Carriers,  69,  75. 


,  «/.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  sued  to  recover  the  value  of 
cotton  that  was  burned,  without  fault  of  the 
defendants,  while  they  held  it  for  shipment. 
The  defense  was  that  the  defendants  were 
exempt  from  liability  by  the  terms  of  the 
bills  of  lading  under  which  they  received 
the  cotton.  It  was  alleged  in  the  complaint, 
and  admitted  in  the  answer,  that  the  de- 
fendants operated  a  line  of  road  from  Hart- 
man,  where  the  cotton  was  received,  to  the 
several  points  of  consignment,  and  that  they 
received  the  cotton  under  bills  of  lading 
containing  provisions  to  the  effect  that  they 
should  not  oe  liable  except  for  losses  occa- 
sioned by  their  negligence;  but  it  was  al- 
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leged  that  said  provisions  were  void,  for  the 
reason  that  they  were  without  consideration, 
unfair,  unjust,  and  unreasonable.  To  sus- 
tain his  contention  he  proved  that  the  de- 
fendants fixed  and  published  a  uniform  rate 
for  carrying  cotton  between  said  points,  and 
that  his  shipments  were  made  accordine^  to 
that  rate ;  that  the  defendants  furnished  to 
their  agent  at  Hartman  printed  forms  for 
bills  of  lading  that  were  uniform  in  their 
t^rms,  and  contained  the  provisions  relied 
upon  in  this  case  ;  and  that  said  agent  had  no 
autiiority  to  receive,  and  would  not  have  re- 
ceived, the  cotton  except  under  said  bills. 
It  is  shown  that  the  plaintiff  knew  that  the 
bills  contained  the  provisions  relied  upon, 
and  that  he  made  no  objection  to  the  rate 
fixed,  or  the  provisions  contained  therein. 
There  were  other  facts  proved,  but,  as  we 
understand  the  law,  they  do  not  affect  the 
case  made.  There  was  no  serious  controversy 
as  to  the  amount  of  plaintiff's  loss,  and  it  is 
not  now  insisted  that  the  verdict  was  exces- 
sive. 

The  contention  is  that  the  court  en'ed  in 
directing  the  jury  upon  the  law  regulating 
the  provisions  of  the  bills  of  lading,  provid- 
ing for  defendants*  exemption  from  their 
common-law  liability,  ana  no  objection  is 
made  to  its  directions  upon  other  principles 
of  law.  We  deem  it  unnecessary  to  set  out 
or  consider  seriatim  the  several  instructions ; 
for,  in  stating  our  views  of  the  law,  we  de- 
termine all  questions  arising  upon  them  that 
are  material  in. this  case.  If,  upon  the  case 
stated,  the  provisions  are  deemed  valid  in 
law,  the  defendants  have  a  perfect  defense, 
and  the  action  should  be  dismissed.  On  the 
contrary,  if  the  provisions  are  deemed  in- 
valid in  law,  the  defendants  have  no  defense, 
and  no  error  in  the  court's  charge  could  have 
prejudiced  them.  That  is,  the  judgment 
should  be  reversed  or  affirmed,  according  as 
the  contracts  are  deemed  valid  or  invalid. 

It  is  contended  that  they  were  invalid  be- 
cause they  were  without  consideration,  but 
we  have  not  deemed  it  necessary  to  enter 
upon  the  consideration  of  this  question. 
The  further  objection  urged  to  them  is  that 
they  were  unfairly  obtained,  and  are  there- 
fore unjust  and  unreasonable  in  the  e^e  of 
the  law.  To  maintain  this  position  it  is  ar- 
gued that  the  plaintiff  had  an  absolute  right 
to  demand  that  defendants  receive  and  carry 
his  cotton  under  their  accountability  at  com- 
mon law,  but  that  he  could  procure  them  to 
do  it  only  by  accepting  the  bills  offered,  and 
that  for  this  reason  his  agreement  to  the  con- 
ditions of  the  bills  was  not  fairly  obtained, 
and  they  should  be  adjudged  unjust,  unrea- 
sonable, and  void.  To  this  the  defendants 
reply  that  there  is  nothing  to  show  that  the 
terms  of  the  bills  were  unjust  or  unreason- 
able, and  that,  as  plaintiff  understandingly 
accepted  them,  he  is  conclusively  bound  "by 
them. 

There  are  principles  of  law  pertinent  to 
the  case  that  arc  well  settled,  among  which 
may  be  stated  the  following :  That  a  carrier 
is  bound  to  receive  and  carry  all  articles 
tendered  him  of  the  kind  that  he  engages 
in  carrying ;  that  in  performing  that  service 
the  law  casts  upon  him  the  accountability' 
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of  an  insurer,  unless  he  undertakes  the  serv- 
ice in  the  particular  case  under  a  special 
contract  with  the  shipper  restricting  his  li- 
ability ;  that  the  carrier  can  by  no  act  of  his 
own  modify  his  liability,  but  that  every 
modification  must  arise  out  of  a  contract 
fairly  made,  and  just  and  reasonable  in  its 
terms.  It  follows  from  the  principles  stated 
that  the  law  deems  it  just  and  reasonable  to 
hold  the  carrier  to  the  duty  of  carrving  with 
the  accountability  of  an  insurer,  if  the  ship- 
per so  wish ;  so  that  the  carrier  can  neither 
decline  to  perform  the  service  nor,  of  his 
own  motion,  escape  that  extreme  accountabil- 
ity. He  is  authorized  to  contract  with  the 
shipper  for  a  restricted  liability,  but  such 
restriction  depends  upon  the  consent  of  the 
shipper.  He  has  the  right  of  choice  between 
the  common- law  undertaking  and  any  special 
contract  that  the  carrier  may  wish  to  make, 
and  the  making  of  a  modified  contract  must 
represent  his  choice.  But,  although  his  con- 
sent is  an  indispensable  element  in  such  con- 
tract, it  is  not  conclusive  of  its  validity; 
for  the  law  will  permit  the  carrier  to  be  re- 
leased from  his  common-law  liability,  not 
upon  every  contract  to  that  effect  that  would 
be  valid  if  it  related  to  other  matters,  but 
only  in  pursuance  of  a  contract  fairly  made^ 
the  terms  of  which  are  deemed  just  and  rea- 
sonable. So  that,  while  a  carrier  claiming 
an  exemption  must  show  a  contract  providing 
for  it,  even  this  will  not  avail  him,  if  it 
appear  to  be  unfair,  unjust,  or  unreasonable. 
Whether  the  agreement  relied  upon  in  a 
particular  case  satisfies  the  requirement  of 
the  law,  as  regards  its  terms  and  the  manner 
of  its  procurement,  must  be  determined  in 
view  of  the  rights  and  duties  of  the  parties, 
the  policy  of  the  law  in  defining  them,  and 
the  tendency  of  the  contract  to  conserve  or 
to  violate  such  policy.  If  an  intending 
shipper  should  be  refused  transportation  be- 
cause he  would  not  make  a  special  contract, 
he  might  desist  from  shipping,  and  hold  the 
carrier  for  damages.  Of  this  there  can  be  na 
doubt,  and  we  ao  not  understand  that  de- 
fendants question  it.  If  it  were  otherwise, 
the  carrier  could  refuse  to  perform  a  service,^ 
the  performance  of  which  is  its  primary 
duty,  and  justify  upon  the  ground  that  its- 
intending  customer  declined  to  release  him 
from  a  liability  which  the  wisdom  of  the 
law  imposes  on  him;  and,  while  the  law^ 
will  not  permit  him  to  restrict  his  liability, 
it  would  thus  reco^nis^  a  restriction  due  to 
what,  viewed  practicallv,  was  no  less  than 
his  compulsion.  This,  in  effect,  would  au- 
thorize him  to  abrogate  a  rule  of  law  de- 
signed to  hold  him  to  a  discharge  of  his 
duties;  and  the  law  does  no  sudh  foolish 
thing  as  to  prescribe  regulations  and  vest 
the  party  to  be  regulated  with  the  right  to- 
repeal  them. 

Taking  it  to  be  settled  that  a  refusal  to 
carry  except  upon  such  condition  is  a  wrong, 
and  that  one  intending  to  ship,  who  declines 
to  do  it  upon  such  terms,  has  a  right  of  ac- 
tion for  his  damage,  we  are  next  to  consider 
what  his  attitude  is  if,  instead  of  declining 
to  ship  upon  the  condition,  he  elects  to  ship, 
and  accedes  to  the  condition  in  order  to  ob- 
tain transportation.      The  law  as  we  have: 
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seen,  deems  it  the  best  policy  that  the  carrier 
should  bear  the  general  liability  of  an  in- 
surer, except  where  his  customer  consents  to 
bear  a  part  of  the  risk,  in  which  case  it 
seems  to  contemplate  that  the  terms  upon 
which  such  consent  is  given  will  guard  and 
preserve  the  public  interest.  But  the  con- 
sent meant  is  certainly  not  a  constrained 
submission  to  terms  imposed, — not  a  consent 
extorted  by  what  the  law  characterizes  as 
**  duress, "  nor  what  is  practically,  as  society 
is  organized,  the  same  thing ;  but  it  is  what 
Mr.  Pomeroy  calls  an  "absolute  donsent," — 
a  consent  that  implies  a  physical,  intellect- 
ual, and  moral  power,  freely  and  deliber- 
ately exercised.  Consent  of  a  different  kind 
mav  be,  and  often  is,  all  that  is  required  to 
make  a  contract  binding  at  law,  and  even  in 
equity ;  but  it  cannot  make  a  contract  fair, 
just,  or  reasonable.  As  a  rule,  the  validity 
of  a  contract  in  no  wise  depends  upon  its 
fairness,  nor  the  justness  or  reasonableness 
of  its  terms,  nor  the  adequacy  of  the  consid- 
eration, provided  it  rests  upon  one  deemed 
valuable.  Nor  will  it  be  invalidated  by 
reason  of  the  fact  that  the  party  wa»  in  pe- 
cuniary^ or  other  necessity  or  distress,  pro- 
vided It  was  intelligently  and  freely  made, 
without  the  use  of  undue  pressure.  If  the 
party  freely  and  intelligently  elect  to  make 
a  hard,  unequal,  and  unjust  contract,  the 
courts  will  not  make  a  better  one  for  him, 
or  relieve  him  of  the  one  made,  meiely  be- 
cause he  was  in  straitened  circumstances,  and 
it  seemed  to  him  necessary  to  make  it  in 
order  to  secure  relief.  The  courts  decline  to 
thus  hamper  the  independence  of  the  in- 
dividual, or  limit  his  right  to  make  his  own 
contracts ;  such  functions  pertaining  to  pater- 
nal, and  not  to  free,  government.  But  re- 
lief is  withheld  upon  the  ground  that  the 
party  had  his  choice  between  not  acquiring 
the  benefits  accruing  under  the  contract  and 
acQuiring  them  according  to  its  terms,  and 
haa  intelligently  and  freely  exercised  his 
choice,  and  elected  to  take  the  benefits  of  the 
contract.  The  reason  does  not  apply  where 
the  party  acquires  nothing  under  the  con- 
tract, and  is  constrained  to  consent  to  it  by 
reason  of  the  fact  that  the  other  party  had 
made  this  agreement  necessary  to  the  enjoy- 
ment of  an  important  and  apparently  indis- 
pensable privilege,  to  which  he  was  already 
entitled.  But  even  when  a  party  by  an  un- 
equal or  unjust  contract,  made  without 
duress  or  misrepresentation,  acquires  some- 
thing to  which  he  had  no  other  right,  courts 
of  equity  have  shown  a  disposition  to  relieve 
him  where  it  appeared  he  was  in  pecuniary 
necessity,  or  distress  that  impelled  him  to 
make  an  undue  sacrifice,  and  advantage  was 
taken  of  such  condition.  2  Pom.  Eq.  Jur. 
^  948 ;  Buf(/rd  v.  Lauisville  &  N.  R.  Co.  82 
Kv.  286 ;  Brawn  v.  Hall,  14  R.  I.  249,  51 
Am.  Rep.  375;  1  Whart.  Cont.  §  170. 
Upon  this  principle,  contracts  to  pay  uncon- 
scionable interest,  where  no  usury  laws  are 
in  force,  and  to  transfer  expectant  estates  for 
considerations  grossly  inadequate,  have  been 
declared  void.  Miller  v.  Gook,  L.  R.  10  Eq. 
641,  and  cases  supra.  Without  committing 
this  court  to  the  doctrine  of  those  cases,  to 
the   extent   of  holding  that  an   advantage 
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taken  of  one's  necessities  or  distress  to  ob- 
tain a  hard  bargain  will  afford  ground  for 
equitable  relief,  we  think  it  necessarily  and 
properly  deducible  from  them  that  it  is  not 
fair,  just,  or  reasonable  in  the  eye  of  the 
law,  to  take  advantage  of  one's  necessities 
or  distress  to  obtain  a  contract  by  which 
he  releases  some  valuable  right,  or  assumes 
some  onerous  liability, — at  least,  where  it 
does  not  appear  that  he  received  any  corre- 
sponding benefit, — and  that,  while  the  cir- 
cumstances might  not  warrant  the  avoidance 
of  an  ordinary  contract,  they  would  defeat 
such  a  one  as  depends  for  its  efficacy  upon 
its  fairness  and  just  and  reasonable  terms. 

Applying  the  principle  stated  to  this  class 
of  cases,  the  question  is  whether  it  can  be 
declared,  as  matter  of  law,  that  an  Intending 
shipper  is  under  a  necessity  to  agree  to  a 
special  contract  which  the  carrier  proposes 
as  a  condition  to  receiving  and  carrying  his 
property ;  and,  if  so,  whether  it  can  be  fur- 
ther declared  that  the  carrier  takes  an  unfair 
advantage  of  his  necessity  to  obtain  the  con- 
tract. 

It  is  a  well-known  fact  that  the  prosperity 
of  the  public  collectively,  and  of  its  mem- 
bers individually,  depends  absolutely  upon 
transportation  and  transportation  agencies, 
and  that  the  carrying  business  is  mostly  con- 
centrated in  a  few. powerful  corporations,  to 
a  large  extent  controlling  monopolies,  nat- 
ural if  not  le^al,  whose  position  enables 
them  to  control  it.  Circumstances,  well  un- 
derstood, that  exist  without  any  design  of 
the  law,  give  them  the  power  to  shape  the 
carrying  business,  and  impose  upon  it  such 
conditions  as  they  see  fit.  Every  demand  it 
makes  represents  the  will  of  its  aggregate 
being,  backed  up  by  all  its  concentrated 
powers.  The  public,  in  meeting  such  de- 
mands, acts  separately,  and  not  collectively. 
The  individual  stands  alone,  and  can  oppose 
to  the  demand  coming  from  such  concen- 
tration of  corporate  power  the  influence  of 
but  one  member  of  the  vast  aggregate  that 
comprises  the  public.  Whether  he  gives  the 
carrier  his  patronage,  or  does  not,  matters 
but  little  to  the  latter ;  but  whether  the  car- 
rier transports  his  property  promptly  and 
safely  will  perhaps  determine  whet£er  he 
succeeds  or  fails  in  business.  If  he  declines 
the  terms  proposed,  and  refrains  from  ship- 
ping, he  has  no  adequate  redress.  If  he  sues 
to  recover  his  damage,  he  is  subjected  to  all 
the  delay  and  expense  incident  to  such  liti- 
gation, and  at  last  recovers  only  what  the 
law  regards  as  his  damage,  and  must  him- 
self stand — what  would  generally  be  mudi 
greater — the  loss  which  the  law  deems  too 
remote  to  estimate  as  damage.  If  he  with- 
holds his  patronage,  and  attempts  by  this 
means  to  induce  the  carrier  to  recede  from 
his  terms,  he  can  accomplish  nothing;  for 
his  business  is  too  small  to  make  his  patron- 
age material,  and,  besides,  if  his  property 
is  to  be  transported,  he  must  at  last  deliver 
it  to  the  exacting  carrier,  for,  from  the  nat- 
ure of  the  business,  he  can  rarely  find  any 
other.  So  that  he  would  only  have  post- 
poned giving  his  patronage,  and  the  oelay 
m  shipment,  that  may  have  been  very  det- 
rimental to  his  business,  would  not  be  ap- 
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preciable  to  the  carrier.  In  considering  the 
relative  positions  of  the  parties,  Jxidge  Miller 
thus  states  his  attitude :  "  He  is  one  indi- 
vidual of  a  million.  He  cannot  affocd  to 
higgle  or  stand  out  and  seek  redress  in  the 
courts.  His  business  vrill  not  admit  such  a 
course.  He  prefers  rather  to  accept  any  bill 
of  lading,  or  sign  any  paper,  the  carrier  pre- 
sents ;  often,  indeed,  without  knowing  what 
the  one  or  the  other  contains.  In  most  cases, 
he  has  no  alternative  but  to  do  this  or  aban- 
don his  business."  New  York  Gent.  It.  Co. 
V.  Tjockwood,  84  U.  S.  17  Wall.  879,  21  L. 
ed.  640. 

The  Supreme  Court  of  Michigan,  with  ref- 
erence to  the  same  subject,  thus  defines  the 
attitude  of  railroad  companies:  "They  do, 
and  necessarily  must,  absorb  nearly  the  en- 
tire business  of  carrying  merchandise  and 
property  requiring  carriage  and  deposit 
along  and  in  the  vicinity  of  their  route,  and 
competition  is  virtually  destroyed.  There 
is,  in  a  certain  sense,  a  compulsion  upon  all 
reauiring  transportation  to  employ  them; 
and  a  restriction  of  liability  by  notice  is 
measurably  compulsory.  There  is  no  mu- 
tuality or  freedom  of  choice  offered.  The 
person  desiring  to  have  goods  forwarded  is 
compelled,  in  reality,  to  have  them  carried 
forward  by  the  company.  The  obligation  is 
to  carry  them;  and  a  restriction  of'the  lia- 
bilities primarily  growing  out  of  that  obli- 
gation by  a  notice  is  an  imposition  of  terms 
rather  than  a  contract."  Michigan  Gent.  R. 
Go.  V.  HaU,  6  Mich.  258 ;  Little  Rock  dt  Ft. 
JS.  R.  Go.  V.  Eiihank^,  48  Ark.  460. 

Why,  we  would  ask,  is  restriction  by  ex- 
press agreement,  if  necessary  to  obtain  trans- 
portation, less  compulsory,  less  an  imposi- 
tion of  terms,  or  more  in  the  nature  of  a 
contract?  The  unequal  condition  of  the  par- 
ties is  the  same  in  either  case.  The  neces- 
sity of  the  one  to  obtain  transportation,  and 
the  control  of  it  by  the  other,  exist  in  either 
case.  The  only  difference  between  the 
agreement  by  notice  and  that  by  writing  in 
the  bill  of  lading  is  that  in  the  one  case  con- 
sent is  implied  and  in  the  other  express; 
but  in  either  case  the  party  is  bound  to  give 
it  in  order  to  enjoy  a  privilege  of  great,  and 
possibly  vital,  financial  importance  to  him. 
The  agreement  in  neither  case  embodies  the 
free  and  deliberate  consent  of  both  parties; 
for  one  did  what  he  felt  bound  to  do,  while 
the  overmastering  influence  of  the  other  en- 
abled him  to  embody  his  will  in  a  formal 
contract. 

The  relative  position  of  the  parties  must 
be  well  understood  by  both  of  them, — by 
the  individual  desiring  to  ship  property,  and 
the  carrier  to  whom  it  is  offered.  The  indi- 
vidual feels  that  transportation  is  necessary 
to  his  success,  and  that  unless  he  gets  it 
promptly  he  will  suffer  inconvenience,  and 

f perhaps  loss.  He  regards  the  probability  of 
OSS  in  transit  as  remote,  and  knows  that  if 
there  is  no  loss  the  contract  is  immaterial. 
Under  such  circumstances  he  will  assume  the 
risk  of  contingent  future  loss,  rather  than 
sustain  a  loss  that  is  certain  and  present,  as 
men  usually  are  prone  to  sacrifice  contingent 
future  interest  to  satisfy  present  wants.  So 
we   think  it  should   be  held,  as  matter  of 
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law,  that  the  parties  stand  upon  a  footing  of 
inequality,  and  that  individuals  desiring  to 
make  shipments  are  under  a  necessit]^  suffi- 
cient, in  the  ordinary  affairs  of  life,  to 
amount  to  compulsion,  where  it  is  pressed. 
The  question  then  is,  whether,  in  the  case 
stated,  a  carrier,  in  making  agreements  ex- 
empting him  from  his  common-law  liability, 
takes  an  unfair  or  unjust  advantage  of  the 
situation  and  of  his  customer's  wants.  The 
answer  seems  plain,  in  tlie  light  of  what 
has  already  been  said.  The  service  is  in 
fact  an  absolute  necessitv  to  the  individual. 
The  carrier  is  by  law  bound  absolutely  to 
perform  it.  It  affects  as  well  tbe  public  in- 
terest as  that  of  the  individual,  and  the  law 
regulating  it,  recognizing  the  unequal  foot- 
ing of  the  parties,  has  regard  alike  to  both 
interests.  Great  and  valuable  powers  and 
privileges  are  conferred  upon  the  carrier, 
and  in  return  for  them,  out  of  regard  for  the 
general  good,  the  law  exacts  that  he  sliall 
promptly  perform  it,  without  damage  to 
property  committed  to  him.  He  accepts  tbe 
grant  upon  those  terms,  enjoys  it^  benefits, 
and  thereby  ac(}uires  a  controlling  infiuence 
in  the  body  politic,  and  then  declines  to  per- 
form the  service,  except  upon  the  condition 
that  he  be  released  from  the  accountability 
he  assumed;  that  is,  he  will  perform  the 
service  only  upon  the  condition  that  his 
customer  carry  a  risk  which,  except  where 
his  customer  prefers  to  carry  it,  the  wisdom 
of  the  law  has  imposed  upon  him.  This  is 
a  plain  dereliction  of  a  public  duty ;  and  it 
is  a  wrong  to  the  customer,  since  it  deprives 
him  of  the  right  to  have  the  service,  and  to 
choose  whether  it  be  performed  at  one  price 
without  risk  to  him,  or  at  another  partly  at 
his  risk. 

But  it  is  said  that,  if  the  party  knowingly 
consent  to  a  speciai  contract,  no  one  else 
can  object,  and  that  he  cannot  be  heard  to 
say  that  it  was  unfair,  or  that  an  advantage 
was  taken  of  him,  since  he  acted  freely  and 
intelligently.  This,  as  we  have  been,  is  a 
mistake,  for  such  contracts  affect  the  inter- 
ests of  the  public,  and  are  subject  to  public 
regulation ;  and  besides,  the  circumstances 
do  not  warrant  the  assumption  of  fact  that 
the  party  consented  freely,  but  rather  sliow 
that  he  submitted  to  terms  that  he  was  bound 
to  accept  when  the  other  party  deprived  him 
of  the  opportunity  to  choose  between  them 
and  the  contract  which  the  law  entitled  him 
to  demand,  for  he  was,  as  we  have  seen,  as 
much  entitled  to  be  indemnified  against  loss 
in  transit  as  to  the  service  demanded.  The 
law  imposes  no  necessity  for  an  election  be- 
tween the  two  rights,  and  the  carrier  can 
impose  none.  But  the  carrier's  refusal  to  per- 
form the  service  without  a  release  of  his  lia- 
bility takes  away  the  right  to  choose  which 
the  law  gives,  and  forces  an  election  between 
rights  that  are  not  inconsistent.  Thus  the 
carrier  does  a  wrong,  and  thereby  creates  a 
necessity  for  the  wronged  party  to  give  the 
consent  relied  upon ;  and  the  question  is 
whether  one  who  does  a  wrong  that  places 
another  under  the  necessity  of  agreeing  to 
his  proposals  takes  an  unfair  or  unjust  ad- 
vantage in  the  matter.  It  is  the  tyranny  of 
power  over  dependence,  and  therefore  unfair ; 
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the  deprivation  of  a  right,  and  therefore  un- 
just. The  reply  that  the  party  knowingly 
consented  under  circumstances  not  constitut- 
ing duress  or  fraud,  and  that  t)iis  is  conclu- 
sive against  him,  is  not  sufficient  in  law. 
If  it  were,  a  contract  knowingly  made  to  re- 
lease a  carrier  from  liability  for  bis  negli- 
gence would  be  sustained ;  but  we  know 
that  the  law  is  otherwise.  It  overlooks  two 
important  features  of  this  class  of  contracts, — 
the  frrti,  that  the  individual  is  at  a  disad- 
vantage in  dealine  with  the  carrier,  and  is 
bound  by  force  of  circumstances  to  accept 
whatever  terms  arc  offered,  because  he  has 
no  reasonable  or  practicable  alternative ;  the 
secftndf  that  such  contracts  affect  the  interests 
of  the  public,  on  account  of  which  the  law 
will  suffer  them  to  be  made  only  when  they 
arc  fair,  just,  and  reasonable. 

In  this  case  the  plaintiff  did  not  object  to 
the  contract  proposed,  or  ask  for  a  different 
one ;  but  if  he  had,  the  agent  could  not, 
and  would  not,  have  entered  into  any  other. 
Does  this  affect  the  case?  We  think  not, 
but  that  the  case  stands  Just  as  if  the  plain- 
tiff had  demanded  a  different  contract,  and 
agreed  to  the  one  accepted  because  he  could 
get  no  other.  Carriers  do  their  business  in 
pursuance  of  a  general  plan,  and  of  this 
the  public  are  advised ;  and  when  the  de- 
fendants adopted  a  plan,  and  instructed  their 
agent  to  pursue  it,  and  authorized  him  to 
pursue  no  other,  their  customers  were  not 
called  upon  to  ask  a  change  of  the  plan, 
or  a  departure  from  its  terms,  in  their 
particular  matters.  They  had  a  ri^ht  to 
suppose  that  the  agent  would  not  deviate 
from  his  instructions,  and  the  evidence 
shows  that  in  this  instance  he  would  not. 
Besides,  if  defendants  prepared  to  do  busi- 
ness upon  one  plan  onl^.  it  should  have  been 
in  accordance  with  their  common -law  liabil- 
ity. The  public  had  a  right  to  that  service, 
promptly  performed,  and  should  not  have 
been  subjected  to  anjr  delay  incident  to  pre- 
paring to  do  it,  or  instructing  agents  with 
regard  to  it.  If  any  customer  were  to  be  de- 
layed, such  as  desired  service  under  special 
contracts,  and  not  those  who  desired  it  under 
the  common- law  contract,  should  have  been 
subjected  to  the  inconvenience. 

The  case  may  be  stated  as  follows:  The 
defendants  were  bound  to  accept  and  carry 
th(>  cotton  as  insurers.     They  prepared  to  do 


it,  and  authorized  their  agent  to  do  it  for 
them,  only  upon  condition  that  they  be  ex- 
empt from  such  liability ;  and  the  plaintiff, 
being  able  to  make  no  other  contract  for  the 
carriage  of  his  cotton,  agreed  to  the  one  pro- 
posed. They  contend  t£at,  though  the  law 
prescribes  that  such  contracts  shall  be  fair, 
just,  and  reasonable,  the  party's  making  it  is 
conclusive  as  to  those  matters,  in  the  absence 
of  fraud  or  duress,  as  defined  by  law.  We  do 
not  assent  to  the  position,  but  hold  that,  to 
maintain  the  policy  of  the  law  with  reference 
thereto,  such  contracts  must  be  the  free  act 
of  the  party,  and  reflect  his  choice  as  between 
the  contract  to  which  the  law  entitles  him 
and  the  one  relied  on.  One  which  it  was 
necessary  for  him  to  make  bv  reason  of  his 
circumstances,  and  the  carrier's  refusal  to 
make  any  other  is  not  fair  to  him,  and 
would  not  be  deemed  just  or  reasonable  in 
law,  at  least  without  a  showing  that  its 
terms  really  conserved  his  interest.  In  other 
words,  we  think  it  would  violate  tlie  policy 
of  the  law  to  permit  contracts  to  be  made  re- 
stricting the  carrier's  common-law  liability, 
where  the  carrier  does  not  afford  his  shippers 
an  opportunity  to  contract  for  the  service 
without  such  restriction.  It  may  be  that 
shippers  would  prefer  cheaper  service,  with 
restricted  accountability,  to  more  expensive 
service,  with  unrestricted  accountability  ;but 
they  are  entitled  to  a  choice,  and  the  carrier 
cannot  deprive  them  of  it,  either  directly  or 
by  anything  which  amounts  practically  to  its 
deprivation.  In  support  of  this  conclusion, 
we  cite  the  case  of  L&uistille  <fe  N.  R.  Co.  v. 
Gilbert,  88  Tenn.  480,  7  L.  R.  A.  162.  But, 
if  we  were  without  a  precedent,  we  think  the 
established  principles  and  policy  of  the  law 
could  not  be  maintained  upon  a  different 
conclusion.  If  carriers  could  maintain  ex- 
emptions where  the  opportunity  to  make  a 
contract  without  them  was  not  afforded,  the 
result  would  be  that  such  contracts  would  be 
universal ;  and  it  would  be  better  to  state 
the  law  generally,  as  it  would  in  fact  be  in 
every  case,  that  the  carrier  was  only  liable 
for  his  negligence.  But  the  law  has,  in  its 
wisdom,  established  a  different  rule,  w^hich 
it  is  the  duty  of  courts  to  conserve,  rather 
than  overturn. 

It  follows,  upon  the  views  indicated,  that 
the  contracts  relied  upon  are  invalid,  and  the 
judgment  is  therefore  affirmed. 


KANSAS  SUPREME  COURT. 


W.  F.  KLINE  et  al.,  Plffs.  in  Err., 

V. 

BANK  OF  TESCOTT. 

( Kan ) 

*  Where  ib  note  Is  ezecated  by  a  corpora- 
tion, and  Is  sifted  toy  its  president  and 


%  and  its  directors  write  their  names 
upoQ  the  back  thereof,  as  directors,  before  de- 

^Headnote  by  Hobton,  Ch,  J. 


livery,  extrinsic  evidence  is  admissible  between 
the  original  parties  or  any  subsequent  bolder  of 
the  note,  aooeptingr  the  same  as  coUateral,  with 
full  notice  of  all  the  facts  and  circumstances 
connected  with  the  execution  and  delivery  there- 
of, not  only  to  show  that  the  president  and 
secretary  executed  the  instrument  in  their  offi- 
cial capacity  as  officers  of  the  corporation,  but 
also  that  the  directors  sl^ed  the  note,  on  the 
back  thereof,  solely  as  officers  of  the  corporation, 
and  to  bind  the  corporation  only. 


NOTS.~For  prior  cases  in  this  series  touching  I  v.  First  Nat.  Bank  of  Glassboro  (N.  Jj  16  L.  R.  A. 
the  question  involved  in  the  above  case,  see  Reeve  1 143. 
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(December  10, 1882.)    ., .     «"5r '  ► 

ERROR  to  the  District  Court  of  Ottawa 
CouDty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  the 
alleged  liability  of  respondents  as  guarantors 
of  a  promissory  note.     Reversed. 

Statement  by  Horton^  Ch.  J.  : 

The  Bank  of  Tescott,  a  banking  corpora- 
tion, located  in  Ottawa  county,  in  this  state, 
brought  its  action  against  the  Kanopolis 
Creamery  Company  and  others  upon  a  prom- 
issory note,  of  which  the  following  is  a  copy  : 

"$050.  Kanopolis,  Kansas,  June  1st,  1888. 

**  Nine  months  after  date  we  promise  to  pay 
to  the  onler  of  Western  Creamery  Building 
and  Supply  Company  nine  hundred  fifty 
dollars,  at  the  Kanopolis  State  Bank.  Kan- 
opolis, Kansas,  with  interest  at  the  rate  of 
twelve  per  cent  per  annum  from  date  until 
paid.  fSigned]  Kanopolis  Creamery  Com- 
pany. H.  C.  Waite,  President.  W.  B. 
Wooley,  Secretary.  No.  1,120.  Due  March 
1st,  1889."    On  the  back  of  the  note  is: 

**W.  F.  Kline,  Wm.  Vandeventer,  H.  V. 
Faris,  D.  H.  Funk,  Board  of  Directors. " 

Underneath  is : 

"Tescott,  Kansas,  August  15th,  1888. 
For  value  received,  we  hereby  sell  and  assign 
this  note  to  the  Bank  of  Tescott  or  order,  and 
guaranty  payment  at  maturity ;  demand,  no- 
tice of  nonpayment,  and  protest  waived. 
Western  Creamery  Building  and  Supply 
Company. " 

The  petition  charged  the  Kanopolis  Cream- 
ery Company  as  a  corporation,  and  sought  to 
hold  the  creamery  company,  H.  C.  Waite, 
and  W.  B.  Wooley  as  makers.  It  charged 
and  sought  to  hold  Kline,  Vandeventer, 
Faris,  and  Funk  as  guarantors.  It  charged 
F.  F.  Scidmore,  F.  L.  Scidmore,  and  M.  B. 
Buell,  as  partners  under  the  firm  name  of 
Western  Creamery  Building  &  Supply  Com- 
pany, as  indorsers.  The  two  Scidmores  and 
Buell  were  residents  of  Ottawa  county.  The 
action  was  brought  on  the  note  in  Ottawa 
county,  and  summons  issued  against  all  the 
other  defendants  to  Ellsworth  county,  where 
they  reside.  The  Kanopolis  Creamery  Com- 
pany and  the  Scidmores  and  Buell  did  not  an- 
swer, but  made  default.  All  of  the  other  de- 
fendants joined  in  an  answer.  The  answer 
first  denied  under  oath  all  of  the  allegations 
of  the  petition,  except  the  incorporation  of 
the  Kanopolis  Creamery  Company.  Second, 
the  answer  alleged  as  a  defense,  in  brief,  that 
the  Scidmores  and  Buell  came  to  Kanopolis 
and  promoted  a  creamery  ent-erprise;  that 
they  solicited  subscriptions  to  that  end,  and 
all  of  the  defendants  became  subscribers,  as 
well  as  many  others ;  it  being  the  object  of 
the  promoters,  when  subscriptions  sufHcient 
were  made,  to  incorporate  the  subscribers, 
and  issue  stock  to  them  to  the  amount  of  their 
several  subscriptions,  the  sums  so  subscribed 
to  be  taken  by  the  Scidmores  and  Buell  as 
payment  for  the  creamery  which  they  were 
to  erect  for  the  intended  corporation.  Just 
prior  to  June  1,  1888,  the  subscription  list 
was  still  short  $950  of  the  amount  the  Scid- 
mores and  Buell  were  to  have  for  the  build- 
ing of  the  creamery.     They  then  proposed  to 
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the  several  subscribers  that  tlie  corporation 
be  formed  at  once :  that  for  the  balance  of 
$950  they  would  take  the  note  of  the  cream- 
ery company  itself,  and  proceed  to  erect  the 
creamery.  Their  proposition  was  accepted. 
The  corporation  was  formed,  and  on  June  1, 
1888,  the  officers  met  to  give  the  note.  The 
note  was  written  on  tlie  blank  form  of  the 
Kanopolis  Bank.  When  it  came  to  executing 
the  note,  the  defendants,  who  were  the  officers 
of  the  creamery  corporation,  only  intended 
to  give  a  note  of  the  corporation.  F.  F. 
Scidmore  was  present,  and  assured  them  that 
the  only  way  to  make  a  corporation  note  was 
for  all  the  officers  and  directors  of  the  cor- 
poration to  sign  their  names,  and  attach  their 
official  positions  to  their  names.  He  also  as- 
sured the  defendants  that,  by  signing  this 
note  in  the  manner  it  is  signed,  no  personal 
liability  would  be  incurred,  but  the  note 
would  be  the  note  of  the  corporation  alone : 
that  being  the  note  the  Scidmores  had  agreed 
to  take,  and  the  corporation  to  give.  Defend- 
ants believing  in  and  trusting  to  the  repre- 
sentations of  Scidmore  that,  in  signing  the 
note  in  the  manner  and  form  it  is  signed,  they 
would  not  create  any  personal  liability,  ana 
that  they,  as  officers  of  the  creamery  com- 
pany, were  only  giving  the  note  of  the  com- 
pany, the  Scidmores  obtained  the  paper  sued 
on  in  this  case.  To  the  answer  a  reply  of 
general  denial  was  made.  The  case  came  on 
for  trial  before  the  court  and  a  jury.  The 
court  held  that,  on  the  face  of  the  paper,  it 
was  the  note  of  the  Kanopolis  Creamery  Com- 
pany, and  that  Waite  and  Wooley  executetl 
it  in  their  official  capacity,  and  were  there- 
fore not  liable  personally,  but  that  the  other 
defendants  were  liable  as  guarantors.  The 
court  also  held  that  there  was  no  question  in 
the  case  except  the  assignment,  which  the 
court  permitted  to  go  to  the  j  \iry.  The  court 
excluded  all  evidence  of  the  second  defense 
set  up  in  the  answer,  and  defendants  ex- 
cepted. Judgment  was  rendered  for  plain- 
tiff below.  The  defendants  below,  who  were 
held  as  guarantors,  excepted,  and  bring  the 
case  here. 

Messrs.  Lafferty  A  Sternberg^  for  plain- 
tiffs in  error. 

Messrs.  Chipman  A  Maltby  for  defend- 
ant in  error. 

4 

Horton,  Ck.  J.,  delivered  the  opinion  of 
the  court : 

On  August  15.  1888,  the  discount  commiitet' 
of  the  Bank  of  Tescott  accepted  the  note  of 
the  Kanopolis  Creamery  Company  to  il»e 
Western  Creamer v  Building  &  Supply  Com- 
pany, of  June  1,'  1888,  for  $950,  "as  col- 
lateral." F.  F.  Scidmore,  F.  L.  Scidmore, 
and  M.  B.  Buell  were  partners  under  the  firm 
name  of  the  Western  Creamery  Building  »fc 
Supply  Company.  This  company  was  also 
a  stockholder  in  the  Kanopolis  Creamery 
Company,  a  corporation  duly  organized  and 
existing'under  the  laws  of  this  state.  F.  L. 
Scidmore  was  a  director  of  the  Bank  of  Tes- 
cott. F.  F.  Scidmore  was  the  cashier  of  the 
bank,  and  the  discount  committee  of  tlie 
bank  consisted  of  F.  F.  Scidmore,  T.  E. 
Scidmore,  and  T.  B.  Seers.     F.  F.  Scidmore 
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was  the  person  who  secured  the  note  sued  on, 
and  knew  all  the  facts  and  circumstances 
under  which  it  was  executed  and  delivered, 
and  was  present  with  the  discount  committee 
of  the  bank  when  that  committee  acted  upon 
and  accepted  the  same. 

Under  the  rule  in  Mann  v.  Second  Nat. 
Bank  of  Springfield,  80  Kan.  412,  we  must 
treat  the  note  as  if  this  action  were  between 
the  original  parties  only, — as  if  no  assign- 
ment or  transfer  had  been  made.  The  trial 
court  held  that  the  note,  upon  its  face,  was 
the  note  of  the  Kanopolis  Creamery  Company 
and  that  Waite  and  Wooley  executed  ft  in 
their  official  capacity  only,  but  that  the  par- 
ties who  signed  upon  the  back  were  liable 
personally  as  guarantors.  If  extrinsic  evi- 
dence were  not  admissible,  the  ruling  of  the 
trial  court  would  be  correct.  Under  the 
authorities,  if  the  parties  who  signed  the 
note  on  the  back,  and  who  composed  the 
board  of  directors  of  the  Kanopolis  C'reamery 
Company,  had  signed  the  note  upon  its  face, 
they  could  show  they  made  it  only  in  their 
official  capacity,  as  directors  of  the  corpora- 
tion. ** Where  individuals  subscribe  their 
proper  names  to  a  promissory  note,  prima 
facie,  they  are  personally  liable,  though 
the^  add  a  description  of  the  character  m 
which  the  note  is  given ;  but  such  presump- 
tion of  liability  may  he  rebutted,  as  between 
the  original  parties,  by  proof  that  the  note 
was  in  fact  given  by  the  makers  as  agents, 
with  the  payee's  knowledge."  Byles,  Bills, 
Notes  &  Checks,  27,  note  1;  Ilaile  v.  Petrel, 
82  Md.  827,  8  Am.  Rep.  189:  McWhirt  v. 
McKee,  6  Kan.  412  :  TaUey  v.  Burtis,  45  Kan. 
147.  In  this  case  it  is  claimed  that,  if  ex- 
trinsic evidence  had  been  received  it  would 
have  shown  the  directors  of  the  Kanopolis 
Creamery  Company^ — the  corporation — signed 
their  names  at  the  instance  of  F.  F.  Scidmore, 
one  of  the  members  of  the  Western  Creamery 
Building  &  Supply  Company,  on  the  back 
of  the  note,  as  officers  of  the  corporation,  and 
for  the  corporation  only.  It  is  claimed  that 
F.  F.  Scidmore  assured  these  directors  that 
the  only  way  to  make  a  corporation  note  was 
for  the  officers  and  directors  of  the  corpora- 
tion to  sign  their  names  and  affix  their  official 
positions  thereto,  and  that  the  note  was  thus 
signed  under  his  direction  to  bind  the  cor- 
poration, but  not  the  officers  individually. 
If  the  parties  who  wrote  their  names  upon 
the  back  of  the  note  as  directors  had  signed 


their  names  upon  the  face  thereof,  they  could 
have  shown  bv  extrinsic  evidence  that  they 
were  acting  for  the  corporation  only ;  and 
we  perceive  no  reason  why,  as  between  the 
original  parties  or  any  subsequent  holder  of 
the  note,  accepting  the  same  as  collateral, 
with  full  notice  of  all  the  facts  and  circum- 
stances connected  with  the  execution  and  de- 
livery thereof,  the  same  rule  will  not  apply 
when  such  signatures  are  upon  the  back  of 
the  instrument  before  delivery.  In  FuUerton 
V.  HiU  (Kan.)  29  Pac.  Rep.  588,  it  was 
ruled  that  "  a  stranger  to  a  promissory  note, 
who  writes  his  name  across  the  back  thereof 
before  it  is  delivered  to  the  payee,  incurs, 
prima  facie,  the  liability  of  the  guarantor. 
But  parol  proof  may  be  received  to  show  the 
exact  liability  of  such  indorser,  by  showing 
the  agreement  and  understanding  of  the  par- 
ties at  the  time  of  such  indorsement. "  Baker 
V.  Charnbles,  4  G.  Greene,  428;  Whitney  v. 
State,  111  Mass.  868 ;  Souhegan  Bank  v.  Board- 
man,  46  Minn.  298;  Metealfv.  WiUiams,  104 
U.  S.  98,  26  L.  ed.  665 ;  Good  v.  Martin,  95 
U.  S.  90.  24  L.  ed.  841.  "Considerable  di- 
versity  of  decision,  it  must  be  admitted,  is 
found  in  the  reported  cases,  where  the  record 
presents  the  case  of  a  blank  indorsement  by  a 
third  party,  made  before  the  instrument  is 
indorsed  by  the  payee,  and  before  it  is  de- 
livered to  take  effect ;  the  question  beine 
whether  the  party  is  to  be  deemed  an  original 
promisor,  guarantor,  or  indorser.  Irreconcil- 
able conflict  exists  in  that  regard,  but  there 
is  one  principle  upon  the  subject  almost  uni- 
versally admitted  by  them  all,  and  that  is 
that  the  interpretation  of  the  contract  ought 
in  every  case  to  be  such  as  will  carry  into 
effect  the  intention  of  the  parties ;  and  in 
most  cases  it  is  admitted  that  proof  of  the 
facts  and  circumstances  which  took  place  at 
the  time  of  the  transaction  are  admissible  to 
aid  in  the  interpretation  of  the  language  em- 
ployed." Denton  v.  Petei's.  L.  R.  5  Q.  B. 
475  ;  Oood  v.  Martin,  supra.  We  think  that 
the  parties  who  signed  as  directors  had  the 
right,  at  the  trial, "to  give  in  evidence  to  the 
jury  that  the  note  in  question  was  not  their 
note  as  guarantors,  but  that  it  was  the  note 
of  the  Kanopolis  Creamery  Company  only. 

The  Judgment  oj  the  Difttrict  Court  tcill  he 
reversed,  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  here- 
in expressed. 

All  the  Justices  concur. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


1.   An 


Henry  WELSH,  Appt., 

V. 

John  TAYLOR,  Reapt. 

( N.  Y ) 

nt  acquired  by  pnuit 


not  be  extlng^niflhed  by  mere  nonnser 

without  anythiDff  to  show  an  intention  to  aban- 
don it. 

8.  Owners  of  the  fee  of  land  are  not 
estopped  by  the  conduct  of  a  liib  ten- 
ant of  which  they  have  no  knowled^re. 

8«   The  purchaser  of  land  firom  several 


1fOTE,^Efftct  of  nonuser  of  an  easement. 

In  £nflrland  and  in  this  country  distinction  has 
almost  Invariably  been  made  between  easements 
acquired  by  deed  and  those  acquired  by  prescrip- 
tion. 

But  there  seems  no  ground  for  this  distinction, 
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since  prescription  is  based  on  the  presumption  of  a 
grant.  Veghte  v.  Raritan  Water  Power  Co.  19  N. 
J.  Eq.  156. 

Mere  nonuser  wUl  not  extinguish  the  easement. 
Mere  nonuser  of  an  easement  which  has  been  ac- 
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owners  la  not  estopped  from  asserting  bis  I 
rights  therein  by  the  estoppel  of  a  part  only  of  \ 
his  grantors. 

4.   The  mere  eadstenise  of  a  §^te  in  an 
'  alley  and  aoqnieeoenise  therein  by  one 

having  an  easement  by  grant  in  the  alley  but 
who  does  not  use  it  will  not  be  prejudicial  to  his 
right  unless  an  adverse  claim  is  brought  to*  his 
knowledge. 

6»  The  erection  of  a  house  and  fimee 
without  any  opening^  on  an  alley  in 

which  the  owner  has  an  easement  by  grant  does 
not  show  an  intention  to  abandon  the  easement, 

6.  The  fkilnre  or  relVisal  of  a  life  tenant 
of  premises  to  which  an  easement  in  an 
alley  ipras  made  appurtenant  by  errant 
to  pay  taxes  and  expenses  on  the  alley  which 
she  was  primarily  bound  to  do  will  not  show  any 
intention  of  the  owners  of  the  fee  to  abandon 
the  easement  unless  they  knew  of  such  failure  or 
refusal. 

(October  1, 1808.) 

APPEAL  by  ^aintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afflrminff  a  judgment  of  a 
Special  Term  for  New  YorK  County  in  favor 
of  defendant  in  an  action  brought  to  enjoin 
defendant  from  maintaining  a  gate  at  the  en- 
trance to  an  alley,  and  to  compelhim  to  remove 
an  alleged  obstruction  consisting  of  a  building 
which  he  had  built  over  a  part  of  it.    Reversed. 

Statement  by  Brown*  J.  : 
The  plaintiff  is  the  owner  of  p^perty  in 
New    York    known   as    Nos.    143   and    146 


Franklin  street  bounded  easterly  by  an  alley- 
way. Defendant  is  the  owner  of  property 
known  as  Nos.  ISO  and  141  Franklin  street, 
bounded  westerly  by  said  alley.  The  com- 
mon source  of  title  was  Alexander  L. 
Stewart.  He  conveyed  Nos.  143  and  145  to 
plaintiff's  grantors,  with  the  **  right  and 
privilege  of  passing  and  repassing  through 
said  alley  without  hindering,  obstructing, 
or  annoying  such  other  persons  as  may  be 
legally  privileged  to  pass  through  the  same ; 
and  subject  at  all  times  hereafter  to  the  bear- 
ing and  paying  of  a  just  proportion  of  the 
expenses  of  regulating  and  repairing  the  said 
alley  and  of  sucli  taxes  and  assessments  as 
may  be  laid  thereon. ''  Nos.  139  and  141 
were  conveyed  to  defendant's  grantors,  with 
a  similar  right  expressed  in  similar  lan- 
guage ;  and  the  further  right  to  extend  any 
building  erected  or  to  be  erected  on  the  front 
part  of  the  lot  under  or  over  said  alley,  but 
so  as  to  leave  the  same  7  feet  0  inches  wide, 
and  not  less  than  one  story  high  in  the  clear. 
The  alley  was  83  feet  deep,  and  at  a  distance 
of  62  feet  from  Franklin  street  broadened  out 
so  that  at  its  rear  end,  and  for  a  distance  of 
19  feet  therefrom,  it  was  about  21  feet  wide. 
The  evidence  showed  that,  in  1886,  Smith 
Harriot  acquired  title  to  No.  143.  which 
abutted  upon  the  alley  on  the  west  with  the 
easement  in  the  allev.  He  died  in  1844.  leav- 
ing a  will  whereby  he  devised  the  property  to 
his  wife,  Mary  Ann,  for  life,  and  upon  her 
death  to  his  three  children,  Frederick  P., 
Smith,  and  Estelle.  Mrs.  Harriot  subse- 
quently acquired  title  to  No.  145.     She  died 


quired  by  prescription  or  adverse  use  is  nothing 
more  than  evidence  of  an  Intention  to  abandon  the 
right,  but  where  the  easement  has  been  acquired 
by  grrant  or  its  equivalent  no  length  of  mere  non- 
user  will  defeat  the  right.  Curran  v.  Louisville, 
88  Ky.  688. 

Interruptions  of  the  user  alter  the  lapse  of  the 
time  which  raises  the  presumption  of  a  grant  of 
the  easement  furnish  evidence  of,  but  do  not 
constitute,  an  abandonment.  Willey  v.  Norfolk  S. 
K.  Go.gex.  C.406. 

Easements  acquired  by  deed  are  not  lost  by  mere 
nonuser.    Kuecken  v.  Voltz,  110  111.  Mi. 

Neglect  to  enjoy  an  easement  is  no  more  signifi- 
cant in  its  bearing  upon  the  rigbts  of  the  grantee 
than  neglect  to  enjoy  the  freehold  to  which  the 
easement  is  appurtenant.  Day  v.  Walden,  46  Mich. 
583.  This  was  the  case  of  a  grant  of  a  water  priv- 
ilege for  the  use  of  a  mill. 

A  right  of  way  created  by  deed  cannot  be  lost  by 
mere  nonuser.    Wiggins  v.  McCleary,  49  N.  Y.  348. 
Nor  can  it  be  surrendered  by  verbal  declarations. 
Longendyck  v.  Anderson.  60  How.  Pr.  1. 

To  prove  the  abandonment  of  an  easement 
created  by  deed  there  must  be  more  than  proof 
that  it  was  not  exercised  by  the  grantee.  Bom- 
baugh  V.  Miller,  82  Pa.  206. 

In  this  case  the  plaintilf *s  use  of  an  alley  was  not 
exclusive  but  concurrent  only:  his  reserved  right 
was  spread  on  the  record,  and  the  defendant  had 
notice  thereof.  It  was  held  that  a  continuous  use 
was  not  necessary  to  preserve  the  right. 

The  omission  of  a  party  to  make  use  of  his  right 
to  the  use  of  water  does  not  impair  his  title  or  con- 
fer any  right  on  another.  Pillsbury  v.  Moore.  44 
Me.  164, 60  Am.  Dec.  91.  This  was  an  action  on  the 
case  for  the  continuance  of  a  dam,  to  the  injury  of 
the  plain Uff^s  mill  site.  At  the  time  when  the  dam 
was  erected  the  plaintiff  had  acquired  no  pre- 
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soriptive  right;  and  at  the  time  when  .the  action 
was  brought  the  defendant  had  acquired  no  rights 
by  lapse  of  time  to  maintain  the  dam  at  its  then 
height.  Townsend  v.  McDonald,  12  N.  T.  881,  64 
Am.  Dec.  608. 

In  Butz  V.  Ihrie,  1  Kawle,  218,  it  was  held  that  the 
nonuser  for  thirty-two  years  of  a  privilege  to 
swell  water  on  the  land  of  the  grantee  did  not  for- 
feit the  right. 

In  Nitzell  V.  Paschall,  8  Rawle,  83.  it  was  held 
that  a  privilege  devised  to  swell  water  back  on 
other  Uinds  of  the  devisor  might  be  resumed  al- 
though not  used  for  thirty-eight  years.  In  this 
case  3fr.  CTife/ Justice  Gibson,  thought  that  lapse  of 
time  might  be  so  great  as  to  give  rise  to  a  presump- 
tion that  a  license  granted  by  deed  had  been  aban- 
doned: and  he  supposed  that  a  right  acquired  by 
adverse  use  for  twenty  years  might  be  lost  by  non- 
user  for  the  same  period.  But  he  proceeded  to 
say:  ** Where  it  has  been  acquired  by  grant,  it  will 
not  be  lost  by  nonuser  in  analogy  to  the  Statute  of 
Limitations,  unless  there  were  a  denial  of  the  title 
or  other  act  on  the  adverse  party  to  quicken  the 
owner  in  the  assertion  of  his  right.** 

This  was  re-asserted  in  Brb  v.  Brown,  60  Pa.  S16. 
where  evidence  of  a  parol  agreement  to  give  up  a 
right  granted  by  deed  to  maintain  water  pipes 
through  certain  lands  was  held  to  have  been  prop- 
erly rejected. 

In  support  of  the  same  principle,  see  St.  Mary*8 
Church  V.  Miles,  1  Whart.  220,  where  it  was  decided 
that  where  erround  rent  had  been  reserved  by  deed 
extinguishment  could  not  be  presumed  from  auy 
length  of  posseaeion  without  payment.  And  see 
further,  to  the  same  eifect,  Lindeman  v.  Llndsey. 
69  Pa.  93. 

Where  a  street  railway  company  had  been  grant- 
ed the  right  to  lay  a  double  track  on  a  certain 
street  in  Philadelphia,  and  actually  operated  its 
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in  1877,  and  in  1879  plaintiff  purchased  both 
pieces  of  property.  All  deeds  in  plaintiff's 
chain  of  title  conveyed  the  same  rij?hts  in  the 
al  ley  subject  to  the  same  duties.  The  defend  - 
ant  and  one  James  Wilson  acquired  title  to  a 
part  of  139  and  141  in  1859,  ana  the  balance  in 
1872.  Wilson  conveyed  his  interest  to  de- 
fendant in  1877.  Defendant's  property  was  of 
an  average  depth  exceeding  100  feet,  and  in- 
cluded a  lot  about  28  feet  by  28,  directly  in 
the  rear  of  the  alley.  The  right  to  build 
over  and  under  the  alley  was  appurtenant  to 
a  lot  fronting  on  Franklin  street  and  62  feet 
deep.  In  1873  defendant  and  Wilson  erected 
a  four-story  brick  building  across  the  full 
width  of  the  alley,  and  covering  20  feet  of  the 
rear  thereof.  They  also  maintained  a  gate  at 
the  entrance.  This  action  was  brought  to 
compel  the  removal  of  the  building  and  the 
gate,  and  to  enjoin  defendant  from  interfer- 
ing witli  plaintiff's  easement.  The  defense 
was  (I)  that  during  the  ownership  of  the  liar- 
riots  the  easement  had  been  abandoned ;  and 
(2)  that  the  building  had  been  erected  with 
the  knowledge  of  the  owners  of  143  and  145, 
and  without  objection  on  their  part,  and  chat 
plaintiff  had  purchased  with  knowledge  of 
such  facts,  and  was  therefore  estopped  from 
asserting  any  right  to  use  the  alley.  The 
trial  court  found  that  the  owners  of  143  and 
145,  or  some  of  them,  knew  that  the  build- 
ing was  being  erected  over  the  alley,  and 
made  no  objection  thereto,  and  that  Mary 
Ann  Harriot,  Smith  Harriot,  and  the  other 
owners  of  143  and  145,  by  their  acts,  mani- 
fested   an    intention    to   abandon,    and   did 


abandon,  the  right  to  use  the  alley ;  and,  aa 
a  conclusion  of  law,  that  plaintiff  had  failed 
to  establish  any  right  to  the  easement ;  and 
dismissed  the  complaint. 
Further  material  facts  appear  in  the  opinion. 

Mr,  James  C  Carter  for  appellant. 

Mr,  John  £•  Parsons,  with  Mr.  Samael 
Riker,  for  respondent: 

The  finding  of  the  trial  court,  that  the  then 
owners  of  the  plaintiff's  premises  had  by  their 
acts  manifestea  an  intention  to  abandon,  and 
that  they  did  abandon,  the  right  to  use  the 
allev.is  supported  by  overwhelming  testimony. 

The  owners  of  ^os.  143  and  145  Franklm 
street  having  abandoned  the  right  to  use  the 
alley  before  the  plaintiff's  purchase,  such  right 
was  thereby  extinguished  and  the  plaintiff 
never  acquired  a  right  to  use  the  alley. 

Cra%>ley  v.  Lightowler,  L.  R.  2Ch.  App.  478. 

The  mere  nonuser  of  an  easement  for  twenty 
years  will  afford  a  presumption  of  a  release  or 
extinguishment,  but  not  a  very  strong  one,  in 
a  case  unaided  by  circumstances;  but  if  there 
has  been  in  the  mean  time  some  act  done  by 
the  owner  of  the  land  charged  with  the  ease- 
ment, inconsistent  with,  or  adverse  to  the  ex- 
istence of  the  right,  a  release  or  extinguishment 
of  the  right  will  be  presumed. 

8  Kent,  Com.  448. 

Encroachment  by  one  party  upon  a  way  held 
in  common,  by  building  a  house  on  it,  works 
an  extinguishment  by  operation  of  law,  espe- 
cially where  the  other  party  acquiesces  in  what 
has  been  done. 

Coming  v.  Oould,  16  Wend.  531. 


road  for  some  years  and  then  abandoned  one  track 
for  ten  years  after  which  time  it  relaid  it,  it  was 
held  that  the  city  oouid  not  sustain  a  suit  to  enjoin 
the  company  from  operatiner  its  road  over  the 
double  track,  this  bein^  merely  a  chancre  in  the 
mode  of  exercising  a  rigrht  iriven  by  the  state. 
HestonvlUe  M.  &  F.  Pass.  R.  Co.  v.  Philadelphia,  89 
Pa.  210. 

The  nonuser  for  less  than  twenty  years  will  not 
prove  an  abandonment  of  a  mill  privilege  or  right 
of  way.  Williams  v.  Nelson.  28  Pick.  141,  84  Am. 
Dec.  45;  French  v.  Braintree  Mfg.  Co.  23  Pick.  216; 
Hurd  V.  Curtis,  7  Met.  94. 

A  nonuser  of  private  wajrs  for  twenty  years 
affords  a  presumption  that  the  right  never  existed, 
or  has  been  extinguished  In  favor  of  some  adverse 
right.  To  raise  the  presumption  of  a  release  there 
must  be  nonuser  for  such  a  length  of  time  as  would 
found  the  presumption  of  a  grant.  Webber  v. 
Chapman,  4^  N.  H.  326. 80  Am.  Dec.  Ill;  Emerson  v. 
Wiley,  10  Pick.  310;  Doe  v.  Hilder,  2  Bam.  &  Aid. 
791;  Moore  v.  Rawson.  8  Barn,  fk  C.  389;  Hillary  v. 
Waller,  12  Yes.  Jr.  266. 

Nonuser  for  twenty  years  affords  a  presumption 
either  that  the.  former  presumptive  right  was  ex- 
tinguished in  favor  of  some  other  adverse  right,  or 
if  no  such  adverse  right  appears  that  it  has  been 
surrendered  or  never  existed.  Coming  v.  Gould, 
16  Wend.  638. 

Nonuser  for  nineteen  years  of  an  easement  ac- 
quired by  grant  and  temporary  alteration  of  build- 
ings so  as  not  to  require  the  enjoyment  of  the 
easement  does  not  work  a  forfeiture  where  others 
have  not  been  led  to  change  their  position  or  con- 
dition.   Tyler  v.  Cooper,  47  Hun,  94. 

In  Riehle  v.  Heuliogs,  88  N.  J.  Eq.  20,  the  right  to 
use  a  passagevray  had  been  granted  in  connection 
with  the  conveyance  of  the  lot  for  the  convenience 
of  the  owners  thereof  and  it  was  claimed  that  the 
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lane  had  not  been  used  for  twenty-seven  years 
except  by  permission.  It  was  held  that  even  i f  thia 
were  so  the  rigbt  would  not  on  that  account  be 
forfeited. 

The  right  to  use  an  alley,  granted  with  abutting 
lots,  is  lost  in  Louisiana,  under  the  Code  by  non- 
usage  for  ten  years.  Thompson  v.  Meyers,  84  La. 
Ann.  615. 

A  right  to  use  a  passageway  given  by  a  deed  **8o 
long  as  the  same  shall  he  used  by  the  grantor"  as  a 
passageway  ceases  when  the  grantor  ceases  so  to 
use  it  unless  the  way  is  one  of  necessity.  Batch- 
elder  V.  National  State  Capital  Bank  (N.  H.)  March 
18, 1S91. 

The  nontwe  must  be  cuxonvpanied  by  an  cuiverse  use 
of  the  servient  estttte. 

Nonuser  of  an  easement  united  with  an  adverse 
use  of  the  servient  estate  inconsistent  with  the  ex- 
istence of  the  easement  will  extinguish  It.  Jenni- 
son  V.  Walker,  11  Qray,  423;  Smith  v.  Laugewald. 
140'MaaB.  206. 

Mere  nonuser  for  any  length  of  time  of  an  ease- 
ment created  by  express  grant  will  not  destroy  or 
extinguish  it.  In  order  to  extinguish  it  by  non- 
user  there  must  be  some  conduct  on  the  part  of 
the  owner  of  the  servient  tenement  adverse  to 
and  in  defiance  of  the  easement  and  a  nonuser  must 
be  the  result  of  it  and  must  continue  for  twenty 
years.  Dill  v.  Camden  Board  of  Education,  10  L. 
R.  A.  276,  47  N.  J.  Bq.  42L 

See,  to  the  same  effect,  Rannon  v.  Angler,  2  Allen, 
128;  Veghte  v.  Raritan  Water  Power  Co.  19  N.  J. 
Eq.  166;  Eddy  v.  Chase,  140  Mass.  471;  King  v.  Mur- 
phy, 140  Mass.  254;  Smith  v.  Worn,  98  Cal.  206;  Lath- 
rop  V.  Eisner  (Mich.)  Dec.  2,  1892. 

The  nonuser  "must  be  accompanied  with  the  ex- 
press or  the  implied  intention  of  abandonment; 
and  the  owner  of  the  servient  estate  acting  upon 
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A  cesser  to  use  accompanied  by  an  acl  clear- 
ly indicating  an  intention  to  abandon  the  ri^ht 
would  have  tbe  same  effect  as  a  release  with- 
out reference  to  time. 

Washb.  Easem.  8d  ed.  663,  4th  ed.  707. 

Whenever  the  facts  are  such  as  to  show 
clearly  an  intention  to  abandon  the  easement 
as  such,  it  is  sufficient,  though  the  obstruction 
be  not  of  a  more  permanent  character  than 
that  created  by  a  board  or  rail  fence. 

Crain  v.  Fox,  16  Barb.  187. 

The  period  of  time  is  only  material  as  one 
element  from  which  the  grantee's  intention  to 
retain  or  abandon  his  easement  may  be  inferred 
against  him.  and  what  period  may  be  sufficient 
in  any  particular  case  must  depend  on  all  the 
accompanying  circumstances. 

Reg,  V.  Chorley,  12  Q.  B.  519;  Cariwright  v. 
Miwle^den,  58  N.  Y.  622. 

The  plaintiff's  contention  that  because  the 
alley  right  was  created  by  deed  it  could  only 
be  tost  by  deed  or  by  adverse  possession,  is  un- 
tenable. It  could  be  extinguished  by  aban- 
donment. 

8nell  V.  Letiitt,  1  L.  R  A.  414,  110  N.  Y. 
596,  citing  Vogler  v.  Oeias,  51  Md.  407;  Steere 
V.  Tiffany,  13  R.  I.  568;  Dyer  v.  Sanfard,  9 
Met.  895,  48  Am.  Dec.  899;  Curtis  v.  Noonan, 
10  Allen,  406;  Morses.  Gopeland,  2  Gray,  802; 
Pope  V.  DevereuZf  5  Gray.  409;  King  v.  Murphy, 
140  Mass.  254;  Beg.  v.  Charley,  supra;  Cross- 
ley  V.  LightowleVj  L.  R.  2  Gh.  App.  478;  Cart- 
wright  V.  Maplesdeiiy  supra;  Whites  Bank  of 
Buffalo  V.  Nichols,  64  N.  Y.  65. 

The  facts  proved  upon  the  trial  and  found 
by  the  court  make  out  a  case  of  adverse  posses- 
sion. 


8neU  V.  Levitt,  supra;  Baron  v.  Korn,  127 
N.  Y.  224;  Corwin  v.  Corwin,  24  Hun.  147; 
Jennison  v.  Walker,  11  Gray,  428;  Vealde  v. 
Naee,  2  Whart  128. 

Although  the  owners  of  143  and  145  Frank- 
lin street  might  not  have  abandoned  their  right 
to  use  the  alTev,  yet  they  manifested  such  an 
appearance  of  having  abandoned  it  as  to  in- 
duce the  owners  of  189  and  141  to  alter  their 
position,  in  the  reasonable  belief  that  the  riffht 
was  abandoned,  and  are  therefore  precluaed 
as  against  them  from  claiming  that  right. 

Stokoev.  dingers,  8  El.  &  Bl.  81;  Crossley 
V.  Lighiowler,  L.  R.  8  Eg.  279;  Cook  v.  Bath, 
L.  R.  6Eq.  Cas.  177;  WhiU*s  Bank  of  Buffalo 
V.  Niehols,  supra;  Arnold  v.  Gornman,  50  Pa. 
861. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  iudgment  in  this  action  was  first  re- 
versed by  the  general  term,  but  upon  a  re- 
argumcnt  it  was  affirmed.  The  final  decision 
of  the  court  rested  upon  the  authority  of 
Snell  V.  Levitt,  110  N.  Y.  595,  1  L.  R.  A. 
414,  and  it  appears  from  the  general  term 
opinion  that  the  proposition  assumed  to  have 
been  there  decided,  which  was  made  ap- 
plicable to  this  case,  was  that  an  easement 
acquired  by  grant  may  be  extinguished  by 
actual  abandonment  or  nonuser  for  a  period 
less  than  20  years.  That  question  was  not 
involved  in  the  facts  of  the  case  cited,  and 
its  consideration  was  not  necessary  to  its  de- 
cision. There  was  in  evidence  a  release  in 
writing  of  the  easement  executed  by  the 
grantee    thereof,    who    was    the    plaintiff's 


tbe  intention  of  abandooment  and  the  actual  non- 
user  must  have  incurred  expenses  upon  his  own 
estate.  The  three  elements^nonuser,  liitention  to 
abandon,  and  damage  to  the  owner  of  tbe  servient 
estate— must  concur  in  order  to  extingulsb  the 
easement."   Tiedeman,  Keal  Prop.  §  005. 

The  omission  for  forty  years  to  use  a  rigrbt 
granted  by  deed  to  dig  ore  on  the  land  of  another 
does  not  forfeit  the  privilege  without  any  adverse 
acts  by  the  owner  of  the  land;  and  the  cultivation 
of  the  land  by  tbe  owner  is  not  adverse  enjoyment 
by  the  owner.  Arnold  v.  Stevens,  24  Piolc.  106,  35 
Am.  Dec.  a06. 

Where  the  right  to  use  four  eiprings  by  an  aque- 
duct had  been  granted  by  deed  and  the  grantee 
had  used  only  two  for  fifteen  years  and  at  the  ex- 
piration of  that  time  had  taken  the  other  two  into 
the  aqueduct,  there  having  been  no  adverse  use  on 
the  part  of  the  owner  of  the  servient  estate  during 
that  period  of  time,  the  easement  was  not  de- 
stroyed.   Owen  V.  Field,  lOB  Mass.  112. 

A  presumption  of  reconveyance  *^wlll  be  made 
when  it  Is  necessary  to  clothe  a  rightful  possession 
with  a  legal  title;  but  the  court  must  first  see  that 
there  is  nothing  but  the  form  of  a  conveyance 
wanting.  But  this  presumption  in  favor  of  a  grant 
against  written  evidence  of  title  can  never  arise 
from  the  mere  neglect  of  the  owner  to  assert  his 
right,  where  there  has  been  no  adverse  title  or  en- 
joyment by  those  in  whose  favor  the  grant  is  to  be 
presumed."  Sutherland,  J.,  in  Doe  v.  Butler,  3 
Wend.  149. 

Duration  of  advevde  use. 

The  adverse  use  by  the  owner  of  the  premises 
over  which  the  easement  was  granted  must  have 
continued  long  enough  to  create  a  prescriptive 
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right.  Washb.  Basem.  4th  ed.  717;  Gal.  Civ.  Code, 
f  8X1,  subd.  4,  noie;  Curran  v.  £x>ui8ville,  88  Ky.  888; 
Chandler  v.  Jamaica  Pond  Aqueduct  Corp.  125 
Mass.  54i);  Welsh  v.  Taylor,  80  Hun,  144. 

In  Barnes  v.  Lloyd,  112  Mass.  224,  the  defendant 
claimed  a  right  of  way  from  the  highway  to  his 
land  over  the  Intervening  land  of  the  plaintiff,  the 
defendant's  grantor  had  received  from  the  owner 
of  both  lots  a  conveyance  in  1800  in  which  was  ex- 
pressly granted  a  right  of  way  across  the  lot  re- 
tained. Subsequently  in  a  conveyance  to  the 
plaintiff's  grantor  a  right  of  way  in  favor  of  tbe 
defendant's  lot  was  reserved  and  this  reservation 
had  been  inserted  in  all  subsequent  conveyances 
down  to  1859.  Prior  to  1870  no  use  whatever  of  tbe 
right  of  way  had  been  made  by  the  owners  of  the 
defendant's  lot  and  the  plaintiff's  lot  had  always 
been  kept  fenced  both  on  its  road  side  and  on  tbe 
line  with  the  defendant's  lot  and  across  the  middle 
by  fences  having  no  opening  and  the  lot  itself  had 
been  cultivated.  The  easement  was  held  not  to 
have  been  extinguished.  To  the  same  effect,  see 
Ward  v.  Ward,  7  Exch.  888. 

The  intention  of  the  oumer  of  the  eawmenU  as  indi- 
cated by  his  acti^  governs. 

^  It  is  not  so  much  the  duration  of  the  cesser  to  use 
the  easement  as  the  nature  of  the  act  done  by  tbe 
owner  thereof  or  of  the  adverse  act  acquiesced  in 
by  him,  and  the  intention  so  indicated'  that  is  ma- 
terial. Reg.  V.  Chorley,  12  Q.  B.  515;  Pope  v.  Dev- 
ereux,  5  Gray.  409. 

Where  nonuser  is  evidence  of  abandonment,  it 
will  depend  upon  the  circumstances  and  is  a  ques- 
tion of  intention.  Ward  v.  Ward,  14  £ng.  L.  &  Bq. 
418;  Wiggins  v.  McCleary,  49  N.  Y.  848. 

A  cesser  of  the  use  coupled  with  any  act  clearly 
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grantor,  made  in  consideration  of  $75  and 
the  grant  of  a  new  easement.  There  was 
nonuser  of  the  easement  in  Question  for  up- 
wards of  20  years,  and  use  of  the  substituted 
easement  during  a  large  part  of  the  same 
period.  The  question,  therefore,  whether 
nonuser  alone  for  a  greater  or  less  period 
than  twenty  years  would  have  extinguished 
the  easement  was  not  before  the  court.  Nor 
is  there  anything  in  the  opinion  to  the  effect 
that  such  question  should  be  answered  in  the 
affirmative. 

On  the  contrary,  it  was  said  by  Judge  Earl, 
in  stating  the  law  applicable  to  the  ex- 
tinguishment of  such  an  easement,  that  it 
could  not  be  lost  by  nonuser  for  any  length 
of  time.  All  that  the  court  there  decided 
was  that  the  release  of  the  right  claimed  by 
plaintiff,  followed  by  nonuser  for  upwards 
of  twenty  years,  and  use  for  a  lon^  period 
of  a  substituted  easement,  constituted  con- 
clusive evidence  of  its  extinguishment,  and 
that  the  trial  court  should  have  so  ruled  as 
a  question  of  law.  The  main  reliance  of 
the  plaintiff  in  that  case  was  upon  the  fact 
that  the  release  was  not  recorded,  and  was 
therefore  void  as  to  him,  he  being  a  pur- 
chaser without  notice.  But  that  claim  was 
not  sustained,  on  the  ground  that  the  agree- 
ment to  give  up  the  easement,  and  the  un- 
equivocal intention  thereby  expressed  to 
abandon  it,  were  the  effectual  and  material 
things  to  be  considered,  and  not  the  fact  tliat 
such  an  agreement  was  expressed  in  writing 
and  executed  under  seal .  It  was  this  element 
in  the  case  that  led  the  learned  judge  writ- 
ing  the  opinion  of  the  court  to  say   that 


**  nonuser  for  a  period  of  twenty  years,  under 
such  circumstances  as  show  an  intention  to 
abandon  and  give  up  the  easement,  is  suffi- 
cient to  extinguish  it ;  and  even  an  abandon- 
ment for  a  shorter  period,  under  such  cir- 
cumstances as  show  an  intention  to  give  up 
and  release  an  easement  which  is  acted  upon 
by  the  owner  of  the  servient  tenement,  so 
that  it  should  work  harm  to  him  if  the  ease- 
ment was  thereafter  asserted,  would  operate 
to  extinguish  it. "  The  learned  general  term 
evidently  overlooked  the  quail fving  lan- 
guage Of  the  last  sentence  quoted.  It  was 
applicable  to  the  case  then  before  the  court. 
There  was  the  release  and  the  use  of  the  sub- 
stituted easement  showing  an  unequivocal 
intention  to  abandon,  and.  in  reliance  on 
that  act,  use  of  the  waters  of  the  spring  in 
question  by  the  grantor  of  the  easement,  and 
those  who  subsequent  to  the  release  had 
acquired  his  title.  There  was  therefore  a 
clear  case  of  estoppel,  and  that  an  easement 
created  b}'  grant  could  be  extinguished  by 
estoppel  was  the  effect  of  the  language  used 
in  reference  to  an  abandonment  for  a  less 
period  than  twenty  years,  which  I  have 
quoted  from  the  opinion.  In  Washburn  on 
Easements  (4th  ed.  p.  707)  it  is  said  that  the 
question  of  abandonment  is  one  of  intention 
but  that  time  is  not  a  necessary  element  there- 
in. ''A  cesser  to  use,  accompanied  by  an 
act  clearly  indicating  an  intention  to  aban- 
don the  right,  would  have  the  same  effect  as 
a  release,  without  reference  to  time."  And 
this  proposition  is  fully  sustained  by  au- 
thority. Pope  v.  Detereux,  5  Gray,  409; 
Reg.  V.    Charley,   12   Q.    B.    519;    Moare  v. 


indicatingr  an  inteDtlon  to  abandon  tbe  liffht  would 
have  tbe  same  effect  as  an  express  release  of  the 
easement  without  reference  to  time.  Qlenn  v. 
Davis,  86  Md.  208, 6  Am.  Rep.  889;  Voerler  v.  Qeiss,  61 
Md.  410;  Ligffins  T.  Inge,  7  Bini?.  688;  Beg.  v.  Cbor> 
ley,  12  Q.  B.  615. 

Aod  a  cesser  to  use  for  a  less  period  than  twenty 
years  accompanied  by  acts  clearly  indicating  the 
intent  to  abandon  the  rifirht  is  sutBcient.  Moore  v. 
Rawson,  3  Bam.  &  C.  322;  JAgginB  v.  Ingre,  supra; 
Dyer  v.  Sanford,  0  Met.  896,  43  Am.  Dec.  399;  Pope 
V.  Devereuz,  supra;  Snell  v.  f^evitt,  1  L.  li.  A.  414, 
110  N.  Y.  695. 

In  White's  Bank  of  Buffalo  v.  Nichols,  64  N.  Y. 
74,  Allen,  J.,  said:  '*It  is  not  easy  to  define  what 
act  of  tbe  owner  of  au  easement  could  operate  to 
extinguish  the  same  but  in  all  cases  the  act  must  be 
Judged  by  the  intention  indicated  by  it  and  noth- 
ing short  of  an  intention  to  abandon  the  right  will 
operate  to  extingutsb  it  unless  other  persons  have 
been  led  by  such  acts  to  treat  tbe  servient  estate  as 
if  free  from  servitude." 

The  acts  must  be  of  a  decisive  character;  and  the 
question  of  intention  is  for  the  Jury.  Vogler  v. 
Oeiss,  supra. 

Tbe  acts  of  the  owner  of  the  dominant  tenement 
which  will  prevent  him  from  claiming  an  easement 
acquired  by  grant  must  conclusively  indicate  an 
intention  to  abandon  the  easement.  Hayford  v. 
SpokesUeld,  100  Mass.  494;  Smyles  v.  Hastings,  32 
N.  Y.224. 

In  Jamaica  Pond  Aqueduct  Corp.  v.  Cbandler, 
121  Mass.  3,  a  bigbway  had  been  laid  out  between 
tbe  termini  of  a  private  way  owned  by  t^e  plain- 
tiff. These  facts  accompanied  by  tbe  fact  of  entire 
nonuser  of  tbe  private  way  would,  it  was  held,  be 
strong  though  not  conclusive  evidence  of  an 
abandonment. 
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Wbere  one  had,  by  a  window  in  an  ancient  wall, 
an  easement  of  light  in  tbe  land  of  another,  but 
pulled  down  the  wall  and  rebuilt  witbout  tbe 
window,  it  was  beld  after  seventeen  years,  the 
owner  of  tbe  servient  tenement  having,  in  tbe 
meantime,  so  built  as  to  intercept  tbe  light,  that 
tbe  easement  was  lost.  Moore  v.  Rawson,  3  Bam. 
&C.322. 

In  Jennison  v.  Walker,  11  Gray,  425,  the  right  bad 
been  granted  by  deed  to  lay  and  maintain  an 
aqueduct  through  certain  lands.  The  owner  of 
the  servient  estate  having  romoved  the  logs  by 
which  the  water  was  conveyed  over  his  lands,  and 
the  owner  of  tbe  dominant  estate  having  made  no 
attempt  to  renew  tbe  enjoyment  of  the  privilege 
tor  over  thirty  years,  it  was  held  that  it  might  be 
inferred  that  the  right  bad  been  released  by  a  sub- 
sequent, non-appearing  deed. 

In  Farrar  v.  Cooper,  84  Me.  894,  tbe  owner  of  a 
right  lO  use  water  bad  not  used  bis  privilege  for 
some  years;  and  when  a  dam  was  erected  below 
him  destroying  his  property  he  stood  by  without 
complaint  for  the  balance  of  the  twenty  yeors. 
He  was  held  to  have  lost  tbe  right. 

In  Warhauer  v.  Randall,  109  Mass.  586,  the  plain- 
tiff^s  grantor  was  permitted  to  testify  that  when 
he  owned  the  easement  more  than  twenty  years 
before,  be  orally  relinquished  it  to  the  defendant's 
grantor  and  ceased  to  use  it. 

In  Louisville  &  N.  R.  Co.  v.  Covington,  2  Bush, 
526,  the  railway  company  bad  not  only  ceased  to 
use  a  portion  of  its  track  but  had  by-  deeding  for 
private  use  clearly  indicated  an  intention  to  aban- 
don, and  it  was  held  that  this  portion  of  the  rciad 
was  forfeited. 

In  Roanoke  Invest.  Co.  v.  Kansas  City  &  S.  B.  R. 
Co.  ( Mo.)  Dec.  2, 1891,  it  was  held  that  mere  nonuser 
of  a  railroad  right  of  way  in  the  absence  of  adverse 
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Raitmn,  3  Barn.  &  C  322 ;  Dyer  v.  San  ford, 
9  Met.  395,  43  Am.  Dec.  399;  VeghU  v. 
Rantan  Water  Patter  Co.  19  N.  J.  Eq.  148 ; 
Ciain  V.  Pox,  16  Barb.  184;  Carticright  \ . 
MapUsden,  53  N.  Y.  622.  Snell  v.  Levitt  is 
not,  therefore,  an  authority  for  the  proposi- 
tion that  an  easement  created  by  f^rant  can 
be  extinguished  by  nonuser.  Under  the  rule 
of  that  case,  an  intention  to  abandon  must 
exist  in  connection  with  and  as  a  cause  of 
nonuser.  The  case  is  distinguished  from  the 
one  before  us,  in  that  there  was  eTidence  of 
an  unequivocal  act  releasing  the  easement. 
The  learned  counsel  for  the  respondent,  while 
not  claiming  that  that  case  goes  further  than 
I  have  indicated,  contends  that  the  evidence 
of  the  intention  to  abandon,  which  is  neces- 
sary to  sustain  the  conclusion  reached  at  the 
trial,  exists  in  the  facts  found  by  the  court. 
Giving  him  the  full  benefit  of  that  decision, 
we  may  examine  this  case  in  the  light  of  its 
authority. 

The  judgment  in  this  case  rests  upon  two 
grounds :  (1)  An  estoppel  based  upon 
knowledge  of  the  erection  of  the  building 
and  omission  to  object  to  it  by  the  owners 
of  Nos.  143  and  145  Franklin  street;  (2) 
abandonment  of  the  easement.  The  trial 
court  found  (1)  **that  the  owners  of  Nos. 
143  and  145  Franklin  street,  or  some  of  them, 
knew  that  the  building  was  bein^  erected 
over  the  alley,  and  made  no  objection  to  the 
erection  of  the  same."  This  finding,  if  sup- 
ported by  the  evidence,  is  insufficient  to 
create  an" estoppel.  The  owners  of  143  and 
145,  at  the  time  of  the  erection  of  the  build- 


ing, were  the  widow  and  three  children  of 
Smith  Harriot.  The  plaintiff  has  succeeded 
to  the  title  of  all  of  them ;  and,  if  any  of 
the  children  who  were  owners  of  the  fee 
were  ignorant  of  the  erection,  the  act  was  a 
wrong  to  them,  and  in  violation  of  their 
rights.  Tlie  plaintiff,  therefore,  is  not  es- 
topped from  asserting  his  rights  in  the  alley 
unless  all  his  grantors  are  estoppea.  The 
evidence  does  not  show  more  than  that  Mrs. 
Harriot  knew  tluit  the  building  was  being 
erected.  She  was  a  life  tenant,  and  was  in 
the  legal  possession  of  the  property.  But 
knowledge  on  her  part  did  not  anect  the 
rights  of  her  children.  There  is  no  pretense 
that  her  daughter,  Mrs.  5k;hi]]ing,  ever  re- 
ceived any  information  concerning  the  build- 
ing, or  had  any  knowledge  of  it.  Frederick 
P.  Harriot  testified  that  he  was  first  informed 
of  it  in  the  summer  of  1885,  and  Smith  Har- 
riot testified  that  he  was  informed  by  hia 
mother  that  Taylor  &  Wilson  were  putting 
up  a  building  in  the  rear  of  the  lot.  but 
there  is  no  evidence  that  he  knew  at  the  time 
of  its  erection  that  it  was  upon  any  part  of 
the  alley,  and  this  might  very  well  have 
l^en  the  effect  of  the  statement  on  his  mind, 
as  the  defendant  and  Wilson  owned  a  lot  28 
feet  deep,  directly  in  the  rear  of  the  alley. 
Smith  Harriot  and  his  brother  resided  at 
Cherry  Valley  in  this  state,  and  were  rarely 
in  the  city  of  New  York.  It  does  not  appear 
that  the  fact  that  Mrs.  Harriot  informed  her 
son  that  a  building  was  in  process  of  erection 
was  known  to  Taylor  &  Wilson,  and  nothing 
that  any  of  the  owners  of  No.  143  did  in- 


poeseflBion  by  the  servient  owner  or  other  acts  of 
such  unequivocal  nature  on  the  i>art  of  the  owners 
of  the  railroad  as  evince  a  clear  Intentiou  to  aban- 
don the  easement  would  not  work  an  eztiQerulsh- 
ment  of  the  riirht  however  acquired.  White  v. 
Crawford,  10  Mass.  187;  Nitzeli  v.  Pa8chail,3  Bawle, 
76. 

In  Pratt  v.  8weetAer,  88  Me.  344.  in  an  action  of 
trespass,  the  defendant  set  up  a  right  of  way  by 
prescription  over  the  plaintifTs  field  to  a  marsh. 
It  was  held  that  though  nonuser  for  twenty  years 
was  evidence  of  an  Intention  to  abandon,  it  was 
open  to  explanation,  and  that  the  owner  might 
show  that  in  the  omission  he  had  no  such  intention. 

In  Steere  v.  Tiffany,  18  K.  I.  570,  where  the  half 
of  a  private  way  created  for  the  common  use  of 
the  owners  of  adjoining  lots  had  been  appropri- 
ated by  the  owner  of  one  of  the  lots,  it  was  held 
that  this,  added  to  the  fact  of  a  ftUlure  to  use, 
clearly  indicated  an  abandonment.  See  also  I  Hi- 
noifl  Cent.  B.  Co.  v.  Houghton,  1  L.  R.  A.  213,  and 
note,  U9B  IlL  288. 

Public  easements. 

Judge  Dillon  in  his  work  on  Municipal  Corpora- 
tions, M  528,  538,  lays  it  down  that  municipal  corpo- 
rations cannot  be  considered  to  be  within  ordinary 
limitation  statutes.  **  There  may  be  instances 
where  the  nonuser  has  continued  so  long  and  pri- 
vate rights  have  grown  up  of  such  a  nature  as  to 
amount  to  an  equitable  estoppel,  or  an  estoppel  in 
IHiUi  on  the  public,  which  the  courts  will  enforce 
upon  principles  of  Justice.^*  Brooks  v.  Riding,  46 
Ind.  15;  8ima  v.  Frankfort,  79  Ind.  446. 

In  Wilder  v.  St.  Paul,  12  Minn.  192,  it  was  said  to 
be  a  question  not  free  from  doubt  whether  non- 
user  would  bar  the  right  of  the  public  in  an  ease- 
ment clearly  obtained. 

The  Statute  of  Limitations  does  not  apply  to  one 
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who  wrongfully  obstructs  the  streets  and  alleys  of 
a  town  or  city  (Sims  v.  Frankfort,  supra) ;  but  the 
maxim  ''once  a  highway  always  a  highway**  does 
not  exist  except  where  the  right  of  abattere  is  in- 
volved, (Elliott,  Uoads  &  Streets,  658):  and  the  rule 
does  not  apply  to  easements  other  than  streets  and 
alleys  such  as  are  not  necessary  to  public  conven- 
ience. Washb.  Easem.  242;  Pella  v.  Scholte,  24  Iowa, 
283, 95  Am.  Deo.  729;  Callaway  County  v.  NoUey,  81 
Mo.  396;  Baldwin  v.  Buffalo.  29  Barb.  896;  George- 
town Street  Comrs.  v.  Taylor,  2  Bay,  286;  Fox  v. 
Hart.  11  Ohio,  414;  Rowan  v.  PortJand,  8  B.  Mon. 
268;  Knight  v.  Heaton,  22  Vt.  480l 

While  the  state  may  not  be  barred  by  the  Statute 
of  Limitations  from  insisting  on  the  use  of  the 
highway,  yet  long  acquiescence  in  a  portion 
thereof  and  improvement  of  their  property  by  ad- 
Joining  owners  induced  by  nonuser  and  apparent 
abandonment  will  estop  the  state  from  disturbing 
long  established  lines.  Hamilton  v.  State,  106  Ind. 
361. 

In  Henderson  v.  Central  Pass.  R.  Co.,  21  Fed.  Rep. 
368,  it  was  said  that  the  rules  applied  to  nonuser  of 
an  easement  held  and  owned  for  private  use  should 
not  be  applied  with  strictness  to  a  right  held  for 
the  public  benefit.  In  this  case  it  was  decided  that 
the  nonuser  for  ten  years  of  a  street  railway's  right 
of  way  without  the  consent  of  the  city  was  suffi- 
cient evidence  of  abandonment. 

Public  rights  may  be  lost  by  unreasonable  delay 
in  enforcing  them.  Abandonment  of  streets  may 
be  presumed  from  long  continued  neglect.  Derby 
V.  AlUng,  40  Conn.  410. 

A  paitlal  nonuser  of  a  highway  and  diversion  of 
traf9o  to  another  road  will  not  suffice  to  forfeit 
the  right.    Lewiston  v.  Proctor,  27  III.  414. 

The  easement  of  the  public  in  a  way  is  not  lost 
by  mere  nonuser.    The  placing  on  the   land  of 
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duced  tliem  to  build  on  the  alley.  Taylor 
<&  Wilson  were  not  the  owners  of  the  fee  of 
the  alley.  They  possessed  the  right  to  use 
the  easement  in  common  with  the  owner  of 
the  adjoining  property.  Their  deeds  con- 
ceded the  right  of  equal  enjoyment  in  the 
owners  of  such  property,  and  limited  them 
to  the  enjoyment  of  the' privilege  of  ingress 
and  egress  upon  the  terms  set  forth  in  the 
instrument.  In  contemplation  of  law,  the 
rights  in  themselves  and  others,  with  their 
limitations,  were  known  to  them  at  the  time 
of  the  erection  of  the  building.  To  have 
shown  an  estoppel,  it  was  essential  for  them 
to  have  proven  that  they  were  induced  to  erect 
the  building  by  the  conduct  or  language  of 
their  cotenants  in  the  easement  in  the  alley. 
Here  there  was  no  inducement.  They  were 
not  misled.  They  acted  with  the  full  un- 
derstanding of  the  rights  of  the  other  owners 
and  of  the  limitations  upon  themselves.  No 
defense,  therefore,  can  be  based  on  an  estop- 
pel. 

The  judgment,  if*it  can  be  sustained,  must 
rest  upon  the  fact  of  abandonment.  The 
appellant  challenges  this  finding  on  the 
ground  that  it  has  no  support  in  the  evidence, 
and  we  are  of  that  opinion.  The  facts  on 
which  it  rests  are  (1)  that  from  1846  to  1879, 
when  it  was  torn  down  by  the  plaintiff,  a 
gate  was  maintained  by  the  defendant  and 
his  G:rantors  at  the  entrance  to  the  alley  on 
Franklin  street;  (2)  that,  as  early  as  1842, 
a  brick  building  was  erected  on  the  lot  No. 
143,  extending  alonff  the  alley  86  feet  deep, 
the  easterly  wall  of  which  had  no  opening 


through  which  access  could  be  liad  to  the 
alley,  and  a  high  board  fence  without  open- 
ing was  maintained  from  the  rear  of  the 
house  to  the  end  of  the  lot,  thus  shutting 
out  the  owners  and  occupants  of  that  lot 
from  the  alley  until  1879,  when  plaintiff 
opened  a  door  through  the  fence ;  (3)  that 
for  40  years  no  taxes  or  assessments  on  the 
alley,  and  no  part  of  the  expenses  of  paving 
or  repairing,  had  been  paid  by  the,  owners 
of  143  and  145,  but  the  same  had  been  paid 
by  the  owners  of  defendant's  property ;  (4) 
that  since  1842  the  owners  of  143  and  145 
had  made  no  use  of  the  alley,  but  it  had 
been  exclusively  used  bj  defendant  and  his 
OTantors.  The  last  fact  is,  of  itself,  of  no 
importance.  Abandonment  necessarily  im- 
plies nonuscr,  but  nonuser  does  not  create 
abandonment,  no  matter  how  long  it  contin- 
ues. There  must  be  found  in  the  facts  and 
circumstances  connected  with  the  nonuser  an 
intention  on  the  part  of  the  owner  of  the 
easement  to  give  it  up,  but  intention  exist- 
ing, coupled  with  nonuser,  will  uphold  a 
finding  of  abandonment.  The  evidence  in 
this  case  is  substantially  undisputed,  and 
the  question  is.  Do  the  facts  I  have  referred 
to  show  an  intention  on  the  part  of  the  plain- 
tiff's grantors  to  give  up  and  abandon  the 
easement?  It  is  unnecessary  to  consider 
these  facts  in  connection  with  Mrs.  Harriot. 
Although  she  was  the  owner  of  No.  145,  and 
may  have  intended  to  and  did  abandon  any 
right  she  had  in  the  alley  as  the  owner  of 
that  lot,  yet  as  to  No.  143  she  was  but  a  life 
tenant,  and  no  act  of  hers  could  prejudice  nr 


permanent  obstructions  may  have  that  effect:  but 
u8iD(7  the  land  for  pasturage  or  the  grrowtb  of 
crops  Is  not  a  sufficient  Indication  of  Intentlou  that 
the  street  shall  ne^er  be  used  as  such  to  shut  out 
the  public.    Bartlett  v.  Bangor,  67  Me.  460. 

The  right  to  a  highway  may  be  lost  by  nonuser 
for  a  number  of  years.  Georgetown  Street  Comrs. 
V.  Taylor,  2  Bay,  fSS2.  But  in  this  case  there  was  an 
exclusive  adverse  use. 

And  nonuser  for  a  great  number  of  years  is 
prima  facie  evidence  of  a  release  to  the  person 
over  whose  land  it  ran.  Beardslee  v.  French,  7 
Conn.  125, 18  Am.  Dec.  86;  Brownell  v.  Palmer,  22 
Conn.  121. 

In  Brownell  v.  Palmer,  22  Conn.  107,  it  was  said 
that  the  disuse  for  fifteen  years  of  a  private  way  ac- 
<iulred  by  prescription  would  forfeit  the  right,  but 
It  was  held  unnecessary  to  determine  the  effect  of 
nonuser  of  a  public  way  accompanied  by  adverse 
occupation. 

It  was  said  in  St.  Vincent  Female  Orphan  Asylum 
V.  Troy.  12  Hun,  819,  citing  Corning  v.  Qould,  16 
Wend.  681,  that  mere  nonuser  of  an  easement  for 
twenty  years  would  be  termed  an  abandonment  of 
it.  But  In  this  case  there  was  more  than  nonuser; 
there  was  an  express  surrender  followed  by  non- 
user  for  more  than  twenty  years,  of  a  strip  of  laad 
within  the  line  of  the  public  highway. 

The  nonuse  of  a  highway  and  the  constant  ad- 
verse possession  of  an  individual  will  establish  a 
prescriptive  right.  Knight  v.  Heaton,  22  Vt. 
480. 

In  Alves  v.  Henderson,  16  B.  Hon.  181,  it  was 
held  that  the  enclosure  and  adverse  and  exclusive 
possession  by  an  individual  of  portions  of  a  public 
ground  for  more  than  twenty  years  would  defeat 
the  right  of  the  public. 

In  Bowen  v.  Team,  6  Rich.  L.  296,  nonuser  and 
adverse  obstruction  for  ten  years  (the  statutory 
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period)  of  a  right  of  way  was  held  to  bar  the  ease- 
ment. 

In  Peoria  v.  Johnston,  56  111.  45,  the  public  had. 
for  more  than  twenty  years,  ceased  to  use  land 
dedicated  for  a  highway  and  the  land  had  been  in 
open  and  adverse  possession  of  the  owner.  It  was 
held  that  the  right  of  the  pubUc  was  extingruished. 

This  case  was  cited  and  its  principle  followed  In 
Wlnnetka  v.  Prouty,  107  111.  226,  which  was  a  case 
where  a  village  had  been  laid  out  by  a  plan  which 
failed  to  give  the  width  of  the  streets;  and  the 
owner  of  certain  blocks  fenced  them,  inclosing 
land  intended  for  a  street.  The  public  acquiesced 
in  his  action  and  built  sidewalks  and  ditches  near 
the  land,  and  for  more  than  twenty  years  did  not 
use  the  land  inclosed. 

In  Fox  V.  Hart,  11  Ohio,  414,  it  was  held  that  a 
partial  encroachment  on  a  highway  by  an  adjacent 
owner,  continued  for  eighteen  years,  did  not  for- 
feit the  right  by  nonuser. 

In  Lane  v.  Kennedy,  18  Ohio  St.  42,  a  street  had 
been  laid  out  four  rods  wide  but  had  been  opened 
onlf  part  of  that  width.  The  plaintiff  fenced  the 
portion  not  used  and  occupied  it  for  eighteen 
years.  It  was  held  that  he  could  not  maintain  tres- 
pass against  the  supervisors  for  removing  the 
fence.  The  circuit  court  in  this  case  dlstineruished 
tietween  the  case  of  the  abandonment  of  the  entire 
street  and  the  exclusion  of  the  public  from  a  por- 
tion of  the  street. 

In  Cheek  v.  Aurora,  02  Ind.  114,  there  had  been  a 
private  occupation  of  a  portion  of  the  city  street, 
but  the  use  of  the  public  had  not  altogether 
ceased. 

To  raise  a  presumption  of  abandonment  of  a 
highway  by  the  public  nonuser  of  the  right  is  nec- 
essary for  the  same  period  as  is  required  to  raise  a 
presumption  of  dedication.  Stat6  v.  Culver,  65 
Mo.  607, 27  Am.  Rep.  205.    In  this  case  it  was  held 
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destroy  the  rights  of  the  owners  of  the  fee  of 
that  property »  unless  done  with  their  knowl- 
edge and  approval.  The  erection  and  main- 
tenance of  a  gate  at  the  entrance  to  the  alley 
on  Franklin  street  is  not  a  fact  indicating  an 
intention  with  reference  to  the  easement  on 
the  part  of  the  owner  of  No.  148.  It  was  not 
their  act.  It  would  appear  to  be  important 
only  in  connection  with  an  adverse  claim  or 
possession  on  the  part  of  those  who  erected 
and  maintained  it.  Abandonment  of  the 
easement  is  not  inconsistent  with  entire  and 
full  recognition  by  the  owners  of  defendant's 
property  of  the  rights  and  privileges  of  the 
owners  of  No.  148.  But  their  exclusion  from 
the  alley  would  be  a  denial  of  their  rights, 
and  could  exist  only  in  connection  with  a 
claim  adverse  to  such  owners.  It  does  not 
appear  that  any  of  the  owners  of  148  were 
ever  excluded  from  the  alley,  or  that  any 
claim  to  the  exclusive  use  by  defendant  or 
his  grantors  was  ever  made  to  or  brought  to 
their  knowledge.  But  adverse  possession, 
although  alluded  to  in  the  special  term 
opinion,  needs  no  consideration,  as  it  was 
not  pleaded  as  a  defense,  and  no  finding  was 
made  upon  it,  and  none  was  requested. 

The  fact  of  the  existence  of  the  ^ate  is  of 
no  importance  in  the  case,  as  evidence  of 
abandonment,  in  the  absence  of  evidence 
that  it  was  used  to  exclude  the  owner  of  the 
adjoining  property.  It  is  not  denied  that  no 
use  was  made  of  the  alley  by  the  owners  of 
148,  and,  as  long  as  there  was  no  occasion 
on  their  part  to  use  it,  the  mere  existence  of 
a  gate  was  not  notice  of  any  adverse  claim 
on  the  part  of  their  cotenants.  Nor  would 
acquiescence  in  its  existence  be  prejudicial 
to  their  rights,  unless  an  adverse  claim  was 
brought  to  their  knowledge.  So  long  as  it 
did  not  "hinder,  obstruct,  or  annoy  others 
legally  privileged  to  pass  through  the  same, '' 
it  was  not  in  violation  of  the  terms  upon 
which  the  easement  was  granted. 

The  erection  of  the  house  and  fence  with- 
out an  opening  on  the  east  gives  no  indica- 
tion of  an  intent  to  abandon  the  easement. 
It  indicates  no  more  than  that  the  owners  of 


143  did  not  use  the  alley.  It  is  evidence  of 
nonuser,  and  nothing  more.  But  the  non- 
payment of  taxes  and  repairs  is  an  act  of 
some  significance.  Voluntary  payment  by 
defendant,  of  course,  amounts  to  nothing; 
but  if  the  failure  to  pay  by  plaintiff's 
grantors  was  coupled  with  a  refusal  to  pay, 
on  the  ground  that  the  easement  was  not  de- 
sired, I  think  it  would  be  sufficient  to  sup- 
port a  finding  of  an  intent  to  abandon  and 
give  up  the  right.  The  owners  of  No.  143 
must  be  deemed  to  have  known  that  the 
privilege  in  the  alley  was  subject  to  these 
payments,  and,  if  for  a  long  term  of  years 
they  refused  to  contribute,  it  would,  in  con- 
nection with  the  other  facts,  be  strong  evi- 
dence that  the  privilege  was  not  desired  and 
was  given  up.  It  would  be  no  answer  to 
this  ract  to  say  that  they  were  liable  under 
their  deed,  and  could  have  been  sued  for 
half  of  the  taxes  and  repairs.  Perhaps  such 
a  suit  could  have  been  maintained  against 
them,  but  certainly  the  other  owners  of  the 
easement  were  not  bound  to  sue  them,  and 
defendant  has  lost  none  of  his  rights  by  a 
failure  to  sue.  If  nonpayment  On  the  part 
of  the  owners  of  No.  143  is  evidence  of  a 
surrender  by  them  of  the  easement,  the  de- 
fendant may  avail  himself  in  this  action  of 
that  defense.  But  the  situation  was  some- 
what peculiar.  Mrs.  Harriot,  the  widow, 
was  the  life  tenant  of  No.  148.  Her  children 
had  no  right  to  the  possession  of  the  prop- 
erty until  her  death,  and  therefore  no  occa- 
sion i  to  make  use  of  the  alley.  She  was 
bound  to  pay  the  taxes  and  repairs,  and  her 
children  had  a  right  to  assume  that  she 
would  do  so.  Her  failure  or  refusal  to  pay 
the  taxes  could  not,  therefore,  be  regarded 
as  a  fact  indicating  any  intention  as  to  the 
easement  on  the  part  of  her  children,  unlesa 
they  knew  of  it  and  approved  of  it. 

While  it  may  be  that  the  children  were 
liable  for  part  of  the  expenses  and  taxes  be- 
tween themselves  and  the  owner  of  the  de- 
fendant's property,  between  them  and  their 
mother,  the  life  tenant,  she  was  primarily 
bound  to  pay  them,  and  they  might  assume 


that  nonuser  of  a  highway  for  ten  years  did  not 
amount  to  such  an  abandonment  as  would  justify 
the  owner  of  the  fee  in  fencing:  it. 

In  Keliy  Kail  &  Iron  Co.  v.  Lawrence  Furnace 
Co..  5  L.  R.  A.  862, 46  Ohio  St.  544.  it  was  held  that 
nonuser  to  work  an  abandonment  of  a  city  street 
must  extend  over  a 'period  of  twenty-one  years. 
Tn  this  case  the  road  was  almost  impassable,  no 
work  had  been  done  on  it  for  fifteen  years  and 
travel  had  been  substantially  diverted  to  a  new 
road;  but  this  was  held  not  evidence  sufficient  to 
show  abandonment. 

Where  a  road  had  been  laid  out  six  rods  wide  but 
had  been  used  for  thirty  years  four  rods  wide,  it 
was  held  that  the  rlgrhts  of  the  public  were  limited 
to  the  extent  of  the  use.  Peokham  v.  Henderson, 
27  Barb.  214.  To  the  same  effect,  substantially,  is 
People  V.  Ck)rtiand  County  Judges,  24  Wend.  491. 

An  easement  created  by  implied  dedication  for  a 
boat  landing*  is  abandoned  when  not  used  for  more 
than  thirty  years  and  when  the  commerce  for 
whose  promotion  the  easement  was  created  has 
ceased  to  exist.  Freedom  v.  Norris  (Ind./  May  2S. 
1891. 

In  Michigan  a  highway  can  be  partially  discon- 
tinued by  nonuser  and  stands  against  long  posses- 
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sion  no  better  than  any  other  property.  Gregory 
V.  Knight,  60-  Mich.  61;  Lyle  v.  Lesla,  64  Mich.  16; 
Coleman  v.  Flint  A;  P.  M.  R.  Co.  64  Mich.  100.  In 
all  these  cases  the  question  arose  on  the  true  line 
of  the  adjoining  owner^s  fences. 

The  nonuser  must  continue  for  the  statutory  pe- 
riod; but  where  there  is  a  formal  abandonment^ 
and  the  opening  of  a  new  road,  the  case  is  differ- 
ent.   Lyle  V.  Lesia.  supra. 

The  principle  of  the  above  cases  was  affirmed  in 
Big  Rapids  v.  Comstock.  66  Mich.  7B.  In  this  case 
the  land  claimed  by  the  city  had  boen  occupied  for 
twenty-five  years  by  a  building  which  encroached 
41^  inches  on  the  street  as  originaUy  laid  out  and 
had  never  been  used  as  a  street. 

Until  a  street  is  required  for  the  public  use  no 
mere  nonuser  wiU  work  an  abandonment  of  it. 
Beilly  v.  Kacine.  51  Wis.  528;  State  v.  Leaver,  ee  Wis. 
896:  Childs  v.  Nelson,  69  Wis.  126.  But  after  the 
time  arrives  when  the  street  Is  necessary  to  the 
public,  neglect  to  open  the  same  may  operate  as  an 
abandonment  by  nonuser.  ReiUy  v.  Baoine,  «u- 
pra. 

See,  in  connection  with  this  as  to  adverse  posses- 
sion  of  highway,  Meyer  v.  Ghrabam  cNeb.)  18  L.  fL 
A.  146,  and  Tiote  thereto.  A.  P.  W. 
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that  she  would  do  so.  Mrs.  Harriot,  as  the 
owner  of  145  and  life  tenant  of  148,  was 
bound  to  pay  one  half,  while  her  children 
were  liable  only  for  such  proportion  as  was 
properly  chargeable  to  No.  148.  Now,  it 
does  not  appear  that  any  demand  was  ever 
made  upon  Mrs.  Harriot's  children  to  pay 
their  share  of  the  expenses  and  taxes  in  the 
alley,  nor  does  it  appear  that  Mrs.  Schilling 
or  Frederick  Harriot  ever  knew  that  their 
mother  refused  to  pay  chem.  The  only  evi- 
dence is  that  Smith  Harriot  was  informed 
by  his  mother  that  she  had  been  advised  not 
to  pay  them,  and  that  she  did  not  pav  them. 
But  he  was  not  charged  with  any  duty  in 
reference  to  the  property  by  his  brother  and 
sister,  and  his  knowledge  then  acquired  can- 
not be  imputed  to  them.  In  the  absence  of 
any  refusal  on  the  part  of  the  children  to 
pay,  the  payment  by  defendant  was  volun- 
tary, and,  of  course,  gives  him  no  right  to 
the  property.  I  think,  therefore,  that  the 
children  of  Mrs.  Harriot  had  a  right  to  as- 
sume that  their  mother  would  pay  these  taxes 
and  expenses,  and,  in  the  absence  of  any  evi- 
dence that  they  knew  she  had  refused  so  to 
do,  the  mere  fact  of  nonpayment  is  no  evi- 
dence that  they  intended  to  give  up  and 
abandon  the  use  of  the  alley.  Mrs.  Harriot 
did  not  die'  until  1877,  ana  two  years  later 
her  children  conveyed  No.  143  to  plaintiff, 
with  the  easement.  As  to  Mrs.  Schilling 
and  Robert  Harriot,  there  is  no  evidence  to 
support  the  finding  of  the  court. 
This  conclusion  leaves  the  case  to  rest  en- 


tirely upon  the  fact  of  nonuser;  and,  the 
easement  having  been  created  by  deed,  that 
is  not  sufficient  to  sustain  the  finding  that 
it  had  been  given  up  and  was  extinguished. 
A  person  who  acquires  title  by  deed  to  an 
easement  appurtenant  to  land  has  the  same 
right  of  property  therein  as  he  has  in  the 
land,  and  it  is  no  more  necessary  that  he 
should  make  use  of  it  to  maintain  his  title 
than  it  is  that  'he  should  actually  occupj 
or  cultivate  the  land.  Hence  his  title  is 
not  affected  by  nonuser,  and,  unless  there  is- 
shown  against  him  some  adverse  possession 
or  loss  of  title  in  some  of  the  ways  recognized 
by  law,  he  may  rely  on  the  existence  of  hia 
property,  with  full  assurance  that  when  the 
occasion  arises  for  its  use  and  enjoyment  he 
will  find  his  rights  therein  absolute  and  un- 
impaired. We  do  not  deem  it  necessary  to 
consider  the  question  whether  the  plaintiff 
made  out  a  case  which  would  justify  a  court 
in  adjudging  that  the  building  should  be  re- 
moved, or  whether  complete  indemnity  could 
be  obtained  by  an  award  for  the  damages  sus- 
tained. As  a  new  trial  must  be  had,  the  evi- 
dence tJiereon  may  not  be  the  same  as  is  con- 
tained on  the  record  before  us,  and,  should 
occasion  arise  for  the  consideration  of  that 
question,  the  trial  court  is  the  proper  tribu- 
nal to  determine  it  in  the  first  instance. 

TJie  pidginent  must  be  reeersed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All    concur,  except  FoUett,  Oh.  «/.,  not 
voting. 
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1.  A  lien  or  IncnmbraBise  on  land 
would  be  created  l^  fllln§f  a  map  of  a 
proposed  street  across  it  by  virtue  of  a 
statute  denying  compensation  for  any  buildings 
subsequently  erected  thereon  if  such  statute 
were  valid. 

8.   A  statute  denying  compensation  Ibr 

iany  building  erected  on   land  after 

filing  a  map  of  a    proposed    street 

it*  although  proceedings  to  open  the 


street  or  condemn  the  land  have  not  been  begun 
and  perhaps  never  will  be,  is  unconstitutional  as 
depriving  the  owner  of  property  without  Just 
compensation. 

I  January  17, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York  in  favor  of  plaintiff 
upon  a  case  submitted  to  it  without  action  for 
the 'determination  of  defendant's  liability  to 
specifically  perform  a  contract  to  purchase 
real  estate.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


'SoTK.—Proteetion   of   private  righta  from  inter- 1 

ferenee  by  publie. 

No  more  important  questions  arise  at  this  time 
than  those  which  touch  the  power  of  the  state  over 
the  citiTOn,  and  these  in  practice  relate  mostly 
to  his  property  rights.  It  is  certain  that  the  trend 
of  modem  decisions,  with  which  the  main  case  is  in 
full  harmony,  has  been  toward  an  enlargement  of 
the  rights  of  the  citizen  or  at  least  toward  their 
fuller  protection.  As  an  instance  of  this  may  be 
noted  the  recent  decisions  in  Buffalo  v.  Pratt,  15 
L.'R.  a  418, 181  N.  Y.2QB,  in  which  by  practically 
overruling  the  previous  decisions  in  that  state  the 
property  right  of  the  owner  of  the  fee  of  a  street 
was  protected  from  the  practical  confiscation 
which  would  have  been  Justified  by  the  doctrine  of 
the  earlier  cases. 
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A  similar  instance  appears  in  Rumsey  v.  New 
York  &  N.  E.  R.  Co.,  16  L.  R.  A.  618, 188  N.  Y.  T9,  in 
which  case  the  rights  of  a  riparian  owner  were  pro- 
tected against  a  talcing  without  compensation  by 
buUding  a  railroad  embankment  along  the  water 
front,  although  to  give  this  protection  it  was 
necessary  to  overrule  a  decision  of  the  same  court 
which  had  stood  for  a  generation. 

Again  the  elevated  railroad  cases  have  equitably 
established  the  rights  of  abutting  owners  by  lim- 
iting or  distinguishing  the  doctrine  of  earlier 
cases  which  if  applied  to  this  class  of  cases  would 
have  produced  great  injustice.  The  same  tendency 
is  shown  by  the  cases  on  the  subject  of  injury  to 
an  abutter  *s  easements  of  light,  air  and  access  by 
vacating  a  street,  changing  grade,  etc.,  which  are 
fully  reviewed  in  the  note  to  Selden  v.  Jacksonville 
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Mr.  Rollin  H.  Lynde,  for  appellant: 

The  filing  of  the  maps,  covering  the  lot  in 
question,  pursuant  to  Laws  1886,  chap.  681,  % 
Laws  1882,  chap.  419.  §§  672,  677,  958,  and 
amendments  thereto,  cave  to  the  city  of  New 
York  such  rights  and  interests,  and  created 
such  a  restriction  upon  the  property,  that  re- 
spondent was  unable,  after  the  filing  of  said 
maps,  to  convey  said  lot  by  "a  full  covenant 
and  warranty  deed,"  "  in  fee  simple,  free  from 
anv  lien  or  incumbrance." 

l^he  statute  was  clearly  intended  to  prohibit, 
from  the  time  the  map  should  be  made  and 
filed,  any  owner  from  building  on  the  site  of 
any  street  laid  out  on  the  map,  except  at  the 
risk  of  not  being  paid  for  such  building. 

Be  Wall  Street  Widening,  17  Barb.  617;  Be 
Wurman  Street,  17  Wend.  659. 

All  that  is  beneficial  in  property  arises  from 
its  use  and  the  fruits  of  that  use,  and  whatever 
deprives  a  person  of  them  deprives  him  of  all 
that  is  desirable  or  valuable  in  the  title  or  pos- 
session. 

Munn  V.  lUiniM,  94  U.  S.  141,  24  L.  ed.  90. 

If  there  was  any  taking  by  the  -city  of  any 
risht  in  said  lot  respondent  cannot  convey  a 
^ood  title,  in  fee  simple,  free  from  any  lien  or 
incumbrance. 

Seaman  v.  Hicks,  8  Paige,  655,  4  L.  ed. 
580;  Suburban  Bapid  Transit  Co.  v.  New 
York.  128  N.  Y.  510. 

By  the  ^ing  of  said  map  an  incumbrance 
was  created  for  the  benefit  of  the  city. 

1  Bouvier,  Law  Diet.  p.  696;  2Qreenl.  Ev. 
^  242;  8  Washb.  Real  Prop.  *659,  §  14. 

Covenants  restricting  the  use  of  lands  are  in- 
cumbrances. 

Wetmare  v.  Bruce,  118  N.  Y.  819;  Baynor 
V.  Lyon,  46  Hun,  227. 

By  the  filing  of  said  map  the  city  of  New 
York  has  acquired  a  lien  which  gives  it  the 
right  to  take  said  lot  for  street  purposes  with- 
out making  any  allowance  for  improvements. 

Bocheater,  H.  dt  L.  B.  Co.  v.  New  York,  L. 
E.  A  W.  B.  Co.  110  N.  Y.  128;  Suburban 
Bapid  Transit  B.  Co.  v.  Neie  York,  supra. 

The  right  of  the  city  of  New  York  to  open 
streets  in  accordance  with  maps  to  be  filed, 
without  compensation  to  property  owners  for 
improvements  made  after  the  filing  of  said 
maps,  has  existed  unquestioned  since  1818, 
and  the  provisions  of  §§  677  and  958  are  not 
unconstitutional. 

Be  lS7tft  Street,  56  How.  Pr.  60;  Wetb  v. 
3>ir  York,  64  How.  Pr.  10,  and  cases  cited. 

Mr.  Henry  A.  Forster,  for  respondent: 

Section  677  of  the  Consolidation  Act  is  un- 
constitutional because  it  deprives  the  plaintiff 


of  the  right  to  build  on  his  lot,  which  is 
the  only  purpose  for  which  it  is  adapted  and 
from  which  it  derives  its  chief  value,  and  by 
thus  depriving  the  plaintiff  of  the  beneficial 
use  of  his  property  deprives  him  of  his  prop- 
erty without  due  process  of  law. 

By  conferring  upon  the  city  an  option  to 
take  or  destroy  a  building  on  the  land  covered 
by  a  proposed  street  without  compensation,  if 
the  city  sees  fit  to  open  the  street,  the  statute 
prevents  the  use  of  the  land  for  building  pur- 
poses. 

Fotherbu  v.  Metropolitan  B.  Co.  L.  R  2  C. 
P.  188;  Morgan  v.  Metropolitan  B.  Co.  L.  R. 
8  C.  P.  558. 

If  the  practical  effect  of  a  statute  is  the  ac- 
complishment of  some  end  which  the  Legisla- 
ture would  not  have  power  to  accomplish  di- 
rectly, or  if  it  effects  a  result  indirectly  which 
oould  not  be  done  directly,  it  is  unconstitu- 
tional. 

Oilman  v.  Tucker,  13  L.  R.  A.  804,  128  N. 
Y.  190;  People  v.  Albertson,  55  N.  Y.  60;  Home 
Ins.  Co.  V.  Neio  York,  134  U.  8.  598.  88  L.  ed. 
1029;  Taylor  v.  Boss  County  Comrs.  28  Ohio 
St.  22;  Cooley,  Const.  Lim.  6th  ed.  207,  note; 
New  Y<yrk  v.  Miln,  36  U.  8.  11  Pet  103,  9  L. 
ed.  648;  Passenger  Cases,  48  U.  8.  7  How.  283, 
12  L.  ed.  702;  Henderson  v.  Wiekham,  92  U.  S. 
259,  28  L.  ed.  543.  See  also  Chy  Lung  v.  Free- 
man, 92  U.  8.  275,  23  L.  ed.  550;  Morgan's  L. 
db  T.  B.  8.  S.  Co.  V.  Louisiana,  118  U.  8.  455, 
30  L.  ed.  237;  Minnesota  v.  Barber,  136  U.  8. 
813,  34  L.  ed.  455;  Brimmer  v.  Bebman,  138 
U.  8.  78.  34  L.  ed.  862. 

A  statute  which  deprives  a  person  of  the 
right  to  erect  any  building  on  his  land  de- 
prives him  of  his  property  without  due  process 
of  law  and  is  unconstitutional. 

The  right  to  erect  buildings  on  land  is  one 
of  the  beneficial  uses  thereof. 

Atkins  V.  Bordman,  2  Met.  467,  87  Am.  Dec. 
100;  Kelsey  v.  Kin^,  38  How.  Pr.  48. 

Any  statute  which  deprives  the  owner  of 
land  of  the  riffht  to  use  it  for  any  lawful  pur- 
pose in  a  legal  sense  deprives  him  of  the  land 
Itself  and  is  unconstitutional. 

Munn  v.  Illinois,  94  U.  8.  141,  24  L.  ed.  90; 
Be  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  686;  Chi- 
cago, M.  dt  St.  P.  B.  Co.  V.  Minnesota,  134  U. 
8.  418,  88  L.  ed.  970;  Wynehatner  v.  People,  13 
N.  Y.  878;  JanesviUe  v.  Carpenter,  8  L.  R.  A. 
808, 77  Wis.  288;  Chm.  v.  Bacon,  13  Bush,  210, 
26  Am.  Rep.  189;  Koeh  v.  Delaware,  L.  db  W. 
B.  Co.  53  N.  J.  L.  256. 

The  right  to  use  real  estate  is  in  a  legal  sense 
as  truly  "property"  as  is  the  land  itself. 
Eaton  V.  Boston,  C.  dk  M.  B,  Co.  51  N.  H. 


14  L.  R.  A.  870, 28  Fla.  668;  and  also  by  the  cases  on  In- 
Jury  to  special  easements  by  a  railroad,  in  the  note 
to  Bgerer  v.  New  York  C.  &  H.  R.  R.  Co.  U  L.  R. 
A.  381, 181  K.  Y.  108. 

The  more  liberal  modem  doctrine  as  to  what 
constitutes  a  '*  taking  **  of  property  by  the  exer- 
cise of  eminent  domain  is  also  illustrated  in  Mem- 
phis &  C.  R  Go.  T.  Birmingrham,  S.  &  T.  K.  R.  Co. 
(Ala.)  anie^  166. 

In  a  somewhat  different  line  the  cases  as  to  a 
special  taxation  or  assessment  for  pubho  improve- 
ments Illustrate  the  same  tendency.  Seethe  cases 
as  to  the  necessity  of  special  benefit  to  sustain 
«"«^b  assessments  in  note  to  Re  Bonds  of  Madeira 
Dist.  (Gal.)  U  L.  R.  A.  756.    See  also  the  case 
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next  reported,  Bloominerton  v.  Latham  (lU.)  pos/, 

• 

As  to  general  taxation  also  an  increasiiig  tend- 
ency appears  to  gruard  against  taxation  or  the 
use  of  money  raised  by  taxation  for  other  than 
public  purposes.  On  this  point  see  the  note  to 
Daggett  V.  Colgan  (Gal.)  U  L.  R.  A.  474,  also  Bourn 
V.  Hart  (CaL)  15  L.  R.  A.  481;  Cutting  v.  'Taylor  (8. 
Dak.)  15  L.  R.A.001. 

While  the  police  power  of  the  government  is 
extended  rather  than  restricted  by  modem  decis- 
ions so  far  as  the  protection  of  society  seems  to  de- 
mand it,  this  is  rather  in  the  line  of  proteoting 
citisens  from  injury  by  other  oltlaens  than  of  re- 
stricting the  real  rights  of  any.  B.  A.  B. 
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611,  12  Am.  Rep.  147;  Pumpelly  v.  Qreen  Bay 
A  M.  Canal  Co,  80  U.  8.  18  Wall.  179,  20  L. 
ed.  560;  Bdbcock  v.  Buffalo,  1  Sheld.  340,  af- 
firmed, 66  K.  Y.  268;  People  v.  Kerr,  37  Barb. 
899;  Qlover  v.  Powdl,  10  N.  J.  Eq.  229;  Hut- 
ton  V.  Camden,  39  N.  J.  L.  130,  23  Am.  Rep. 
203;  HelfHeh  v.  CatonwoiUe  Water  Go,  74  Md. 
269;  PeopU  v.  Haines,  49  N.  Y.  590. 

The  word  "property"  in  a  legal  sense  means 
the  exclusive  riffht  to  use  and  enjoy  things  as 
well  as  the  le^T  title  to  such  things. 

2  Burrill,  Law  Diet,  title  Property;  2  Ab- 
bott, Law  Diet.;  Webster,  Diet.;  1  Bl.  Com. 
138;  2  Kent,  Com.  820, 326;  Sherman  y.  Elder, 
24  N.  Y.  384;  PeopU  v.  Otis,  90  N.  Y.  48;  Peo- 
ple V.  Qillion,  109  N.  Y.-389;  mgney  v.  Chi- 
cago, 102  m.  64;  1  Hare,  Am.  Const.  Law,  pp. 
357, 383,  384;  2  Hare,  Am.  Const.  Law,  p.  828. 

Section  677  of  the  Consolidation  Act  is  un- 
constitutional because  it  takes  the  plaintiff's 
property  for  public  use  without  compensation. 

To  the  amount  of  pecuniary  sacrifice  in- 
curred  by  the  plaintiff  by  reason  of  the  prohi- 
bition against  the  erection  of  any  building  on 
the  lot  and  by  reason  of  the  depnyation  of  the 
beneficial  use  thereof,  his  property  is  taken. 

Health  Dept.  New  York  y.  Trinity  Church, 
43  N.  Y.  8.  R  142:  MiUeU  y.  People,  117  III. 
295,  57  Am.  Rep.  869. 

A  statute  which  either  directly  or  in  a  round- 
about manner  prohibits  the  owner  of  land 
from  erecting  a  building  thereon,  takes  his 
property  for  public  use. 

Be  WaU  Street,  17  Barb.  626;  Seaman  y. 
Hiek»,  8  Paige,  660,  4  L.  ed.  682. 

£yen  if  the  statute  only  prohibits  the  erec- 
tion of  a  building  on  the  front  part  of  a  lot 
with  a  yiew  of  setting  back  the  house  line  a 
few  feet,  it  takes  the  property  so  restricted  for 
public  use. 

Be  Chestnut  Street,  118  Pa.  693;  Grand 
Bapids  y.  Poieers,  89  Mich.  94;  Yates  y.  Mil- 
uaukee,  77  U.  8. 10  Wall.  497, 19  L.  ed.  984. 

To  constitute  a  taking  of  land  for  public 
purposes  a  physical  seizure  is  not  required;  it 
is  enough  if  the  use  of  the  land  shall  have 
been  restricted. 

Evan^Ue  A  0.  B,  Co,  y.  Dick,  9  Ind.  433; 
Qlover  y.  PoweU,  10  N.  J.  Eq.  212;  PumpeUy 
V.  Oreen  Bay  dt  M.  Canal  Co.  80  U.  8.  13 
Wall.  166, 20  L.  ed.  657;  Gardner  y.  Newburgh, 
2  Johns.  Ch.  162, 1  L.  ed.  332, 7  Am.  Dec.  526; 
Abendroth  v.  New  York  Elev,  B,  Go.  22  Jones 
&  8.  417.  afHrmed,  122  N.  Y.  1;  Babcoek  y. 
Buffalo,  1  Sheld.  342,  affirmed,  66  N.  Y.  268; 
Pennsylvania  B,  Co.  y.  Angel,  41  N.  J.  Eq. 

316,  56  Am.  Rep.  1;  Trenton  Water  POtoer  Go. 
y.  Baff,  36  N.  J.  L.  848  ;  Tiedeman,  Pol. 
Powers,  §  121d;  Cooley,  Const.  Lim.  6th  ed.  p. 
670. 

The  Legislature  has  not  the  power  to  affect 
the  claim  of  a  private  citizen  for  the  injuries 
he  has  sustaincKl  by  reason  of  the  interference 
with  the  use  and  enjoyment  of  his  property. 

Grand  Bapids  V.  Powers,  14  L.  R.  A.  498,  89 
Mich.  94;  Bohdn  y.  Port  Jervis  Gas  Light  Co. 
«  L.  R.  A.  711.  122  N.  Y.  18;  Baltimore  d 
P,  B.  Co,  y.  Fifth  Baptist  Church,  108  U.  8. 

317.  27  L.  ed.  789;  Eaton  y.  Boston,  C,  db  M, 
B,  Go,  51  N.  H.  604,  12  Am.  Rep.  147;  Ewins- 
viUe  A  C,  R  Co,  v.  Dick,  9  Ind.  433;  Hooker 
V.  New  Haven  d  N.  H,  Co,  14  Conn.  146,  36 
Am.  Dec.  477;  Sinniekson  y.  Johnson,  17  N. 
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J.  L.  129,  84  Am.  Dec.  184;  Grand  Bapids 
Boom  Co.  y.  Jarvis,  80  Mich.  808;  Me  Andrews 
y.  Gollerd,  42  N.  J.  L.  189.  36  Am.  Rep.  508; 
Pennsylvania  B.  Co.  y.  Angel,  41  N.  3,  Eq. 
330,  56  Am.  Rep.  1. 

Any  statute  which  imposes  restrictions  or 
burdens  on  the  property  of  particular  indiyid- 
uals  or  classes,  or  allows  public  officers  to  im- 
pose such  restrictions  or  burdens,  is  unconsti- 
tutional. 

Cooley,  Const.  Lim.  6th  ed.  484. 

So  of  ordinance  allowing  public  officers  to 
impose  restrictions  or  burdens  on  the  property 
of  a  certain  class. 

Baltimore  y.  Badeeke,  49  Md.  217,  33  Am. 
Rep.  289. 

So  of  statutes  imposing  disabilities  or  liabili- 
ties on  particular  indiyiduals  or  classes. 

Be  Ruback,  9  L.  R.  A.  482,  85  Cal.  274; 
MiUett  y.  People,  117  HI.  295,  57  Am,  Rep. 
869;  Godeharles  y.  Wigeman,  113  Pa.  431;  State 
y.  Goodwia,QL.  R.  A.  621,  33  W.Va.  179;  State 
y.  Fire  Creek  Goal  db  C,  Co.  %  L.  R.  A.  359. 
33  W.  Va.  188;  StaU  v.  Indianapolis,  69  Ind. 
375,  35  Am.  Rep.  223;  Com.  y.  Perry,  14  L. 
R.  A.  325,  155  Mass.  117;  StaU  y.  Pennoyer, 
5  L.  R.  A.  709,  65  N.  H.  118;  Budd  y.  State, 
3  Humph.  483,  39  Am.  Dec.  189;  Offlcer  y. 
Young,  5  Yerg.  320.  26  Am.  Dec.  268;  Wally 
y.  Kennedy,  2  Yerg.  554,  24  Am.  Dec.  511; 
State  y.  Bamsey  County  Sheriff  (Minn.)  Jan. 
19,  1892;  Anderton  y.  Milwaukee  (Wis.)  15  L. 
R.  A.  830. 

So  of  statutes  granting  special  priyile^s  to 
fayored  indiyiduals  or  classes  to  the  detnment 
of  other  individuals  or  classes. 

Norwich  Gas  Light  Co.  y.  Norwich  City  Gas 
Co.  25  Conn.  19;  Park  v.  Detroit  Free  Press 
Co,  1  L.  R.  A.  599,72  Mich.  661;  Durkeev. 
JanesviUe,  28  Wis.  464.  9  Am.  Rep.  500;  Hud- 
son y.  Thome,  7  Paiffe.  261,  4  L.  ed.  148;  Chi- 
cago y.  Bumpff,  45  III.  90,  92  Am.  Dec.  196. 

The  property  rights  of  indiyiduals  may  not 
be  yiolated  for  the  general  profit  of  the  com- 
munity. 

Com.  y.  Bacon,  18  Bush,  210,  26  Am.  Rep. 
189;  Wynehamerv,  People,  13  N.  Y.  386;  Ptim- 
pelly  V.  Green  Bay  d  M.  Canal  Go,  80  CJ.  S. 
13  Wall.  177,  20  L.  ed.  660. 

The  police  power  does  not  extend  to  the  in- 
yasion  of  pnyate  property  merely  for  the 
profit  of  the  community. 

People  y.  Gillson,  109  N.  Y.  400;  Be  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  686;  Be  Gheese- 
brough,  78  N.  Y.  237. 

The  mere  right  to  open  a  street  across  prop- 
erty is  not  a  lien  or  incumbrance. 

Huyek  y.  Andrews,  3  L.  R.  A.  789,  113  N. 
Y.  85;  Wagner  y.  Perry,  47  Hun,  516;  Keating 
y.  Gunther,  32  N.  Y.  8.  R.  1112. 

O'Brien,  J,,  deliyered  the  opinion  of 
the  court: 

The  question  in  this  case  is  in  respect  to 
the  plaintiff's  rights  under  a  contract  made 
by  him  with  the  defendant  June  18,  1891, 
whereby  he  agreed  to  sell  and  the  defendant 
to  purchase  a  parcel  of  yacant  land  in  the 
City  of  New  York,  at  a  price  specified,  sub- 
ject to,  but  without  assuming  a  mortgage 
thereon  of  $4,000.  The  plaintiff  on  his  part 
agreed  to  conyey  the  premises  to  the  defend, 
ant  by  a  full  coyenant  warranty  deed,  sufii. 
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cient  to  vest  the  title  in  fee  simple  free 
from  any  lien  or  incumbrance  except  the 
mortgage.  At  the  time  stipulated  m  the 
contract  the  plaintiff  tendered  to  the  defend- 
ant a  deed  in  the  required  form  and  contain- 
ing the  proper  covenants,  which  the  defend- 
ant declined  to  accept  for  the  reason  that, 
upon  searching  the  title,  he  had  discovered 
that  there  was  such  an  incumbrance  upon  the 
land  that  the  plaintiff  was  unable  to  convey 
a  good  title  as  required  by  the  contract. 
The  facts  were  agreed  upon  and  submitted 
to  the  general  term  under  the  provisions  of 
section  1279  of  the  Code,  where  it  was  held 
that  no  lien  or  incumbrance,  aside  from  the 
mortgage,  existed  or  attached  to  the  land  by 
reason  of  the  facts  so  stated,  and  directed 
judgment  for  the  plaintiff  that  the  defendant 
accept  the  deed  tendered  and  pay  the  pur- 
chase price.  The  facts,  so  far  as  they  are 
material,  to  the  point  involved,  are  these: 
On  the  18th  of  October,  1890,  the  department 
of  parks  of  the  city  of  New  York,  under  the 
provisions  of  chapter  681  of  the  Laws  of 
1886,  filed  a  map  of  a  proposed  street  or 
avenue  which  entirely  covers  the  plaintiff's 
lot.  The  map  so  filed  complies  strictly,  with 
respect  to  form  and  siibstance,  with  all  the 
provisions  of  law  on  the  subject.  The  pro- 
posed street  has  not  been  opened  and  no  pro- 
ceedings have  been  taken  to  open  it  or  to 
acquire  the  title  to  plaintiff's  land  by  con- 
demnation. Section  677  of  the  Consolida- 
tion Act  provides  as  follows  with  refer- 
ence to  damages  for  taking  lands  for  such 
streets  when  the  same  are  finally  opened : 
"No  compensation  shall  be  allowed  lor  any 
building,  erection,  or  construction  which  at 
any  time  subsequent  to  the  filing  of  the 
maps,  plans,  or  profiles  mentioned  in  section 
672  of  the  Act,  may  be  built,  erected  or 
placed  in  part  or  in  whole,  upon  or  through 
any  street,  avenue,  road,  public  square  or 
place  exhibited  upon  such  maps,  plans  or 
profiles."  The  plaintiff's  vacant  lot  derives 
almost  its  entire  value  from  the  fact  that  it 
is  possible  to  use  it  for  building  purposes. 
Tiie  facts,  therefore,  present  two  questions : 
(1)  whether,  assuming  the  statute  to  be 
valid,  a  lien  or  incumbrance  was  created  and 
attached  to  the  land  in  question  by  the  filing 
of  the  map  by  the  park  department ;  and  (2) 
whether  the  Legislature' had  power  under  the 
(Constitution  to  enact,  as  it  virtually  did, 
that  whenever  land  thus  exhibited  upon  the 
map  is  taken  for  street  purposes,  at  any  time 
after  the  filing  thereof,  no  compensation  shall 
be  made  to  tlie  owner  for  any  improvements 
put  upon  the  land  during  the  time  between 
the  filing  of  the  map  and  the  condemnation 
prcx'eeding. 

An  incumbrance  is  said  to  import  every 
right  to  or  interest  in  the  land,  which  may 
subsist  in  another,  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the 
power  to  pass  the  fee  by  a  conveyance.  1 
Houvier,  Law  Diet.  p.  696;  2  Greenl.  Ev. 
8  242 ;  8  Washb.  Real  Prop.  659,  S  14. 

Any  right  existing  in  another  to  use  the 
land,  or  whereby  the  use  by  the  owner  is  re- 
stricted, is  an  incumbrance  within  the  legal 
meaning  of  the  term.  Wetm4)Te  v.  Bruce,  118 
N.  Y.  319. 

18  L.  R.  A. 


It  was  conceded  by  the  general  term  that 
the  public  authorities  might  or  might  not  ap- 
propriate the  land  according^  to  their  pleas- 
ure, notwitlistanding  the  filing  of  the  map. 
and  further  that  in  case  the  owner,  after  the 
map  was  filed,  made  improvements  upon  it 
he  did  so  at  the  peril  of  losing  the  enhanced 
value  of  the  land  resulting  therefrom.  These 
propositions  seem  to  be  correct,  but  we  are 
constrained  to  differ  with  that  court  in  the 
conclusion  that  such  a  situation  does  not  im- 
pair the  value  of  the  property  and  amount 
to  an  incumbrance  within  tiie  meaning  of 
the  contract.  If  the  law  was  valid  it  vir- 
tually imposed  a  restriction  upon  the  use  of 
the  property  because  it  enacted  that  it  could 
not  be  used  for  building  purposes,  except  at 
the  risk  to  the  owner  of  losing  the  coat  of 
the  building  at  some  time  in  the  future.  We 
arc  also  constrained  to  differ  with  -the  general 
term  in  regard  to  the  validity  of  the  statute 
in  so  far  as  it  enacts  that  the  owner  of  land 
exhibited  upon  the  maps  is  not  entitled  to 
compensation  for  improvements  subsequently 
made.  This  statute  is  of  somewhat  ancient 
origin,  and  it  was  said  in  some  of  the  cases 
that  it  was  at  first  enacted  at  the  solicitation 
of  the  landowners  in  order  to  enhance  the 
value  of  their  property.  Be  Furman  Street, 
17  Wend.  668 ;  He  Wall  Street,  17  Barb.  689 ; 
Seaman  v.  Eickg,  8  Paige,  660,  4  L.  ed.  582. 

However  that  may  be,  in  the  aspect  in 
which  the  question  is  now  presented,  we 
think  it  is  in  conflict  with  the  provisions  of 
the  Constitution  for  the  protection  and  se- 
curity of  private  property.  The  constitu- 
tional guarantees  against  the  appropriation 
of  private  property  for  public  use,  except 
upon  just  compensation,  as  well  as  that 
against  depriving  the  owner  of  its  enjoyment 
and  possession  without  due  process  of  law, 
have  been  the  subject  of  much  judicial  dis- 
cussion in  the  manifold  aspects  m  which  the 
questions  have  been  presented  in  the  nu- 
merous cases.  These  provisions  have  been 
so  thoroughly  expounded,  and  their  appli- 
cation, meaning  and  practical  scope  so 
minutely  explained,  that  it  would  be  very 
difiicult  to  suggest  now  any  views  which 
could  be  called  new,  and  a  restatement  of 
propositions,  so  often  before  sanctioned  by 
courts  and  judicial  writers,  is  quite  need- 
less. This  case  is  governed  by  a  few  prin- 
ciples so  well  settled  and  understood  tbnt 
they  are  elementiiry,  and  nothing  can  be 
added  to  their  force  or  application  by  il- 
lustration or  extended  discussion.  The 
validity  of  a  law  is  to  be  determined  by  its 
purpose  and  its  reasonable  and  practical 
effect  and  operation,  though  enacted  .under 
the  ^uise  of  some  general  power,  which  the 
Lcijislature  may  lawfully  exercise,  but 
which  may  be  and  frequently  is  used  in  such 
a  manner  as  to  encroach,  by  design  or  other- 
wise, upon  the  positive  restraints  of  the 
Constitution.  What  the  Legislature  cannot 
do  directly,  it  cannot  do  indirectly,  as  the 
Constitution  guards  as  effectually  against 
insidious  approaches  as  an  open  and  direct 
attack.  Whenever  a  law  deprives  the  owner 
of  the  beneficial  use  and  free  enjoyment  of 
his  property,  or  Imposes  restraints  upon  such 
use  and  enjoyment  that  materially  affect  its 
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value,  without  leeal  process  or  compensa- 
tion, it  deprives  him  of  his  property  within 
the  meaning  of  the  Constitution.  All  that 
is  beneficial  in  property  arises  from  its  use 
and  the  fruits  of  that  use,  and  whatever  de- 
prives a  person  of  them  deprives  him  of  all 
that  is  desirable  or  valuable  in  the  title  and 
possession.  It  is  not  necessary,  in  order  to 
render  a  statute  obnoxious  to  the  restraints 
of  the  Constitution,  that  it  must  in  terms 
or  in  effect  authorize  an  actual  physical 
taking  of  the  property  or  the  thing  itself,  so 
long  as  it  affects  its  free  use  and  enjoyment, 
or  the  power  of  disposition  at  the  will  of 
the   owner.     Though  the  police  and  other 

Sowers  of  government  may  sometimes  inci- 
entally  af&ct  property  rights,  according  to 
established  usages  and  recognized  principles 
familiar  to  courts,  yet  even  these  powers  are 
not  without  limitations,  as  they  can  be 
exercised  only  to  promote  the  public  good, 
and  are  always  subject  to  judicial  scrutiny. 
Wyneham&r  v.  Pe^,  13  N.  Y.  878 ;  People  v. 
Budd,  117  N.  Y.  1,  5  L.  R.  A.  559;  Oilman 
V.  Tucker,  128  N.  Y.  190,  16  L.  R.  A.  304 ; 
People  V.  Albert«m,  55  N.  Y.  50;  Be  Jacobs, 


98  N.  Y.  98,  50  Am.  Rep.  636 ;  People  v.  Otis, 
90  N.  Y.  48 ;  People  v.  Gill^on,  109  N.  Y. 
389;  Aiun7i  v.  Tlliiwis,  94  U.  8.  141,  24  L. 
ed.  90 ;  Eenderwn  v.  Wickham,  92  U.  8.  259, 
275,  23  L.  ed.  548,  550 ;  Brimmer  v.  Bebman, 
138  U.  8.  78,  34  L.  ed.  862 ;  Chicago,  M.  A 
St.  P.  B.  Co.  V.  MinTiewta,  134  U.  8.  418, 
33  L.  ed.  970 ;  Bo?ian  v.  P&rt  Jerris  Gas  Light 
Co.  122  N.  Y.  18,  9  L.  R.  A.  711 ;  Cooley, 
Const.  Lim.  6th  ed.  207,  670. 

As  the  Dlaintiff  in  the  case  at  bar  was 
virtually  aeprived  of  the  right  to  build  upon 
his  lot  by  the  statute  in  question,  and  as  this 
circumstance  obviously  impaired  its  value 
and  interfered  with  his  power  of  disposition, 
it  was  to  that  extent  void  as  to  him,  and 
created  no  incumbrance  upon  it. 

It  follows  that  the  judgment  of  the  gen- 
eral term  was  correct  in  its  result,  though 
we  have  not  been  able  to  concur  in  the 
grounds  upon  which  it  was  made,  and  in 
affirming  its  action,  we  have  preferred  to 
place  our  reasons  upon  other  grounds. 

TJie  judgment  should  be  affirmed. 

All  concur. 


NORTH  CAROLINA  8UPREME  COURT. 


C.  M.  HERNDON 

IMPERIAL  FIRE  INSURANCE  CO.   OF 
LONDON,  Appt. 


( 


N.  C. 


) 


1.  The  right  to  file  a  petltioii  to  rehear 
a  csase  in  the  supreme  court,  griven  by  Code, 
9  966,  does  not  extend  to  the  riffht  to  require  the 
court  to  ooneider  the  rehearing  contrary  to  its 
rules. 

2.  The  Iie^Blatnre  cannot  give  the 
ri£^ht  to  a  rehearlnf^  in  the  supreme 
court  contrary  to  its  rules  where  the  (X>n8titu- 
tion  creates  the  court  and  provides  that  the 
legislative,  executive,  and  supreme  Judicial  pow- 
ers of  the  government  shall  be  separate  and 
distinct  and  also  that  the  General  Assembly  may 
regulate  methods  of  proceeding  in  ^'courts  be- 
low the  supreme  court.*^ 

(December  22, 1802.) 

PETITION  for  rehearing  of  an  appeal  from 
a  judgment  of  the  8uperior  Court  for  Dur- 
ham County  in  favor  of  plaintifif  in  an  action 
upon  a  policy  of  fire  iAsurance,  which  had 
been  affirmed  by  the  Supreme  Court.  Dis- 
missed. » 

The  grounds  of  the  motion  sufficiently  ap- 
pear in  the  opinion. 

Messrs.  John  W.  Hinsdale  and  Oeorg^e 
V.  Stroni^  for  petitioners. 

Clark,  r/.,  delivered  the  opinion  of  the 
court : 
This  is  a  motion  by  defendant  to  rehear 


this  cause,  argued  before  tbe  court  in  banc, 
upon  the  ground  that  rule  53,*  which  re- 
quires the^indorsement  of  a  member  of  the 
,  court  before  a  rehearing  is  granted,  is  con- 
trary to  law.  The  moving  party  contends 
that  the  Code,  §  966,  gives  the  losing  party  an 
absolute  right  to  file  a  petition  to  rehear,  and 
that  it  must  be  considered  by  the  whole 
court.  If  it  be  conceded  that  this  section  is 
conclusive,  and  bears  the  construction  placed 
upon  it,  the  mover  is  out  of  court,  on  his 
own  showing,  as  this  motion  is  not  made  in 
vacation,  nor  within  the  first  twentv  days 
of  this  term.  But,  passing  by  that  vitial  ob- 
jection, it  "filing,"  within  the  meaning  of 
that  statute,  is  to  be  construed  as  meaning 
that  every  petition  to  rehear  must  perforce 
be  considered  by  every  member  of  the  court 
it  would  virtually  almost  double  the  busi- 
ness of  this  court.  We  pay  counsel  who  ap- 
pear here  the  compliment  of  believing  their 
contention  sound  and  just  when  they  present 
a  cause  for  our  decision.     If,  when  this  court 

*Amonfir  the  requirements  of  that  rule  are  the 
following:  *'Such  petition  shall  be  accompanied 
with  the  certificate  of  at  least  two  members  of  the 
bar,  who  have  no  interest  in  the  subJect-matter, 
and  have  never  been  of  counsel  for  either  party  to 
the  suit,  that  they  have  carefully  examined  the 
case  and  the  law  bearing  upon  the  same,  and  the 
authoritfes  cited  in  the  opinion,  and  that  in  their 
opinion  the  decifion  is  erroneous,  and  in  what  re- 
spect It  is  erroneous.  The  petition  shall  be  sent  to 
the  clerk  of  this  court,  who  shall  indorse  thereon 
the  time  when  it  was  received,  and  deliver  the  same 
to  the  Justice  desiarnated  by  the  petitioner;  but  the 
petition  shall  not  be  filed  until  he  or  one  of  his  as- 
sociate Justices  shall  indorse  thereon  that  the  case 
is  a  proper  one  to  be  reheard." 


NOTB.— For  other  cases  in  this  series  on  the 
question  of  the  constitutional  independence  of 
courts  as  against  legislative  interference,  see  State 
V.  Noblo,  4  L.  K.  A.  101,  118  Ind.  860:  Ex  parte 

ISUR.A. 


GrilBths,  8  L.  R.  A.  8i»,  118 Ind.  88;  People  v.  Hayne, 
7  L.  K.  A.  848, 88  Cal.  Ill;  Reid  v.  Smoulter,  6  L.  R. 
A.  617, 128  Pa.  8S4. 
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comes  to  a  different  conclusion,  the  -statute 
gives  the  losing  party  a  right  to  file  a  peti- 
tion to  rehear,  and  to  have  that  petition 
considered  by  the  court  as  a  body»  and  the 
court  can  in  no  way  restrict  such  a  right, 
there  would  be  few  cases  in  which  such  peti- 
tions would  not  be  filed.  Counsel  in  the  ar- 
gument generously  conceded  that,  while  the 
entire  court  must  consider  such  petition,  it 
would  not  necessarily  be  compelled  to  hear 
argument.  But  we  fail  to  see  the  lo^ic  of 
that  concession,  if  the  filing  of  a  petition, 
and  the  right  to  have  it  considered  by  the 
whole  court,  belong  by  statutory  right  to 
every  one  who  loses  a  case  in  this  court. 

Section  966*  of  the  Code  was  enacted  long 
prior  to  the  Constitution  of  1868,  which  made 
a  vital  change  in  the  powers  of  this  court, 
as  has  been  pointed  out  in  several  decisions 
of  this  court,  and  reaffirmed  recently  In  Hot- 
ton  V.  Qreen,  104  N.  C.  400.  The  supreme 
court  was  originally  created  in  1818  by  leg- 
islative enactment,  and  remained  till '1860, 
as  to  its  powers,  its  duties,  its  rules,  even 
as  to  its  very  existence,  subject  to  control 
by  the  Legislature,  which  could  abolish  or 
modify  it,  since  it  had  created  it.  By  the 
Constitution  of  1868,  art.  4,  the  supreme 
court  was  first  established  as  an  organic 
body,  and  its  powers  defined.  In  article  I, 
§  8,  it  is  provided:  "The  legislative,  ex- 
ecutive, and  supreme  iudicial  powers  of  the 
government  ought  to  be  forever  separate  and 
distinct  from  each  other."  Article  4,  §  12, 
of  the  Constitution  provides  that  the  General 
Assembly  may  "regulate  by  law,  when 
necessary,  the  methods  of  proceeding,  in  the 
exercise  of  their  powers,  of  all  the  courts  be- 
low the  supreme  court,  so  far  as  the  same 
may  be  done  without  conflict  with  other 
provisions  of  this  Constitution."  As  was 
said  by  this  court  in  Ilorton  v.  Oreen,  supra, 
when  construing  these  sections,  "to  the  judg- 
ment and  experience  of  this  court  alone  is 
delegated,  by  the  organic  law,  the  power  of 
establishing  rules  to  regulate  its  procedure, 
and  provide  for  the  dispatch  of  business 
coming  before  it.**  When  the  first  repub- 
lican Constitution  of  North  Carolina  was 
framed,  at  Halifax,  in  1776,  a  large  element 
viewed  with  distrust  the  then  untried  ex- 
periment of  a  government  of  the  people  by 
themselves.  As  a  consequence  the  whole 
government  was  vested  in  a  Legislature,  to 
whose  supposed  superior  wisdom  was  con- 
fided the  selection  of  the  entire  executive  and 
judicial  departments;  and,  as  a  further 
check,  one  branch  of  the  Legislature  was 
chosen,  not  by  the  people  at  Targe,  but  by 
those  possessed  of  a  certain  amount  of  landed 
property.  With  the  progress  of  ideas,  the 
Constitution  of  1835  intrusted  the  selection 
of  the  governor  to  the  people.  A  subsequent 
amendment  gave  the  Senate  to  the  popular 
vote.  The  Constitution  of  1868  gave* the  di- 
rect election  of  the  judiciary  and  the  heads 
of  the  several  executive  departments  to  the 
people,  without  the  intermediary  of  a  legis- 

Tbat  section  provideB  that:    "A  petition  to  re- 
hear may  be  filed  at  rhe  same  term,  or  durinjr  the 
vacation  sucoeedlnir  the  term,  of  the  court  at  which 
*'^e  judgment  was  rendered,  or  within  twenty  days 
^  the  commencement  or  the  succeedinff  term,** 
'Ed.] 

H.  A. 


lative  selection,  and  made  the  three  depart- 
ments of  the  government  co-ordinate,  but  in- 
dependent of  each  other.  Each  of  ttie  three 
is  now  equally  based  upon  the  broad  basis 
of  the  popular  will.  This  brief  review  of 
the  development  of  popular  government  in 
North  Carolina  is  not  inappropriate.  The 
members  of  this  court  receive,  like  the  Leg- 
islature and  the  executive,  their  mandate 
from  the  people.  The  same  organic  law 
which  gives  the  Legislature  power  to  make 
rules  and  regulations  for  the  orderly  and 
regular  dispatch  of  business  in  its  sessions, 
free  from  tlie  control  or  interference  of  the 
executive  or  of  this  court,  gives  the  same 
power  over  its  own  procedure  to  this  court, 
tree  from  interference  from  either  of  the  other 
co-ordinate  branches  of  government.  Neither 
body  has  shown  any  disposition  to  encroach 
upon  the  constitutional  prerogatives  of  this 
court.  But,  as  their  right  to  do  so  has  been 
raised  by  the  argument  in  this  case,  it  is 
due  to  the  dignity  of  tlie  court  to  pass  upon 
the  claim  to  legislative  interference  put  for- 
ward by  counsel. 

Section  966  of  the  Code  was  originally 
adopted,  as  already  stated,  under  the  old 
Constitution,  when  the  Legislature  both 
created  the  court,  and  passea  rules  for  its 
procedure.  It  was  brought  forward  in  the 
Code  probably  by  inadvertence,  since  now 
the  court  owes  its  existence  to  the  Consti- 
tution, and  its  niles  are  prescribed  by  it- 
self. But  so  unobjectionable  was  this  sec- 
tion in  itself  that  the  new  court,  though  not 
recognizing  legislative  power  to  enact  it, 
adopted  it  verbatimy  and  it  now  stands  as 
rule  52  of  the  court.  That  it  has  never  borne 
the  construction  placed  upon  it  by  counsel 
is  shown  by  the  fact  that  even  under  the  old 
Constitution  the  court  did  restrict  the  right 
of  rehearing,  almost  from  the  very  begin- 
ning, by  refusing  to  reconsider  any  case 
unless  the  petition  was  concurred  in  by  two 
other  members  of  the  bar  of  this  court^  wlio 
had  no  interest  in  the  cause,  and  who  should 
certify  that  thev  had  carefully  examined  the 
whole  case,  ana  that  there  was  error  in  the 
opinion  of  the  court.  As  in  those  early 
days  the  bar  of  the  supreme  court  consisted 
of  a  very  few  lawyers,  mostly  gentlemen  of 
long  experience,  this  served  as  a  reasonable 
restriction.  With  the  opening  of  railroads, 
and  the  increase  of  the  supreme  court  bar, 
it  became  less  difficult  to  procure  the  signa- 
tures of  two  additional  counsel.  The  court, 
in  Watwn  v.  Dodd,  72  N.  C.  240,  referred  to 
the  readiness  with  which  "two  amiable  and 
accommodating  gentlemen"  would  certify 
that  there  was  error  in  an  opinion  which  it 
had  cost  the  five  members  of  the  court  hours 
of  thought  and  conscientious  labor  to  elab- 
orate. But  notwithstanding  this,  and  many 
similar  reminders,  the  tide  of  applications 
to  rehear  swelled  so  rapidly  that  in  92  N.  C. 
850,  (February,  1885,)  years  before  anv  of 
the  present  members  of  the  court  occupfed  a 
seat  on  this  bench,  it  became  necessary  to 
adopt  the  rule  now  complained  of,  "that  no 
petition  to  rehear  shall  be  docketed  until 
one  of  the  justices  of  the  supreme  court  shall 
have  indorsed  thereon  that  in  his  opinion 
the  case  is  a  proper  one  to  be  heard. "    This 
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!  has  since  been  modified,  very  properly, 
requiring  that  the  justice  who  makes 
1  certificate  shall  be  one  of  those  who 
nirred  in  the  opinion  sought  to  be  re- 
d,  and  giving  the  petitioner  the  rieht 
irect  the  clerk  to  which  justice  to  for- 
i  his  application  for  a  rehearing.  Our 
3tion  was  also  called  on  the  argument  to 
fact  that  the  word  "docketed"   in  the 

now  reads  **  filed,  **  but  construed  with 
context  the  meaning  is  the  same.  Con- 
ing rules  52  and  58  together,  we  under- 
d  that  now.  as  always,  any  one  dis- 
ifie<l  with  a  decision  of  this  court  can  at 
»me  term,  or  in  vacation,  or  within  the 
twenty  days  of  the  next  term,  "file  with 
clerk"  a  petition  to  rehear.  Formerly, 
re  that  petition  could  be  considered  at 
)y  the  court,  the  certificate  of  two  disin- 
tod  counsel  was  required.  That  proving 
fflcient,  in  1B85  the  present  rule  was 
ted,  requiring,  in  addition  thereto,  the 
lioate  of  one  of  the  justices  of  the  court, 
n  that  is  obtained  the  case  is  "filed  for 
ing"  or  docketed.  The  restriction  is  a 
»nable  one,  since,  if  the  petitioner,  mak- 
lis  own  selection  of  the  justice,  cannot 
;nt  a  case  which  will  satisfy  one  mem- 
»f  the  court  upon  an  ex  parte  brief,  that 
ase  is  a  proper  one  even  to  be  reargued, 
ill  hardly  persuade  the  full  bench,  when 

is  opposing  counsel,  that  there  was 
in  the  former  opinion.  These  restric- 
upon  an  unlimited  freedom  of  rehear- 
lave  been  proven  bv  experience  to  be 
utely  necessary.  To  five  men  is  com- 
d,  in  the  last  resort,  the  litigation  of 
:e  whose  population  already  aggregates 
y  two  millions  of  people,  and  whose 
>ers,  whose  wealth,  and,  consequentlv, 
3  volume  of  litigation,  will  steadily 
ise.  If  the  losing  party  in  this  court 
it  his  unrestricted  will,  command  the 
jeration  of  his  application  for  a  second 
3g  by  the  entire  bench,  as  is  contended 
L>  argument  in  this  case,  it  will  not  be 
before  a  first  hearing  in  other  cases 
ly  deserving  will  become  almost  an 
;sibility.  Other  suitors  are  entitled  to 
mpt  hearing,  and  in  justice  to  them, 
Dt  for  the  ease  and  comfort  of  the  court, 
ust  adhere  to  the  rule  conceived  and 
sd  by  the  prudent,  able,  and  conserva- 
udges — Smith,  Ashe,  and  Merrlmon — 


who  composed  this  court  in  1885,  that  "no 
case  can  be  filed  [for  rehearing]  till  indorsed 
by  a  justice  of  the  court  as  a  suitable  and  fit 
one  to  be  reheard."  Errors  are  committed 
by  all  courts,  but  they  arc  bv  no  means  so 
numerous  and  alarming  as  tney  must  seem 
to  counsel  who  lose  their  causes.  They  must 
reflect  that  they  have  against  them  the  opin- 
ion of  the  opposite  counsel,  and  of  the  ^yb 
disinterested  lawyers  who  have  heard  the 
cause  debated,  (or  at  least  a  majority  of 
them.)  The  court  cannot  spend  its  time 
in  winnowing  "chopped-over  straw"  when 
there  is  always  a  vast  mass  of  new  cases 
demanding  prompt  as  well  as  careful  con- 
sideration. The  Constitution  guarantees  a 
right  of  appeal,  but  that  does  not  give  a 
right  to  a  second  hearing,  any  more  than  it 
does  the  right  to  a  third  or  a  tenth  hearing. 
The  petitioner  has  had  his  day  in  court. 
He  is  entitled,  by  constitutional  right,  to 
no  more.  When  the  court  is  satisfied  by  the 
certificate  of  two  disinterested  counsel,  and 
by  the  further  certificate  of  a  member  of  the 
court  who  concurred  in  the  opinion,  and 
who  has  been  selected  by  the  petitioner  to 
examine  into  his  application,  that  the  cause 
is  a  fit  one  to  be  reargued,  it  will  defer  the 
argument  of  appeals  which  as  yet  have  had 
no  hearing,  and  give  time  and  place  again 
to  the  argument  of  one  which  has  already 
been  heara  and  determined.  But  it  is  only 
under  such  circumstances  that  this  will  be 
done.  This  is  due  to  the  party  who  has 
gained  the  cause,  and  who  has  a  reasonable 
claim  to  rely  upon  the  calm  and  deliberate 
judgment  oi  a  court  of  last  resort  as  a  final- 
ity. It  is  due  to  the  counsel  and  suitors  in 
appeals  yet  unheard,  who  should  not  be  post- 
poned till  other  causes  are  argued  again  and 
again.  And  it  is  due,  also,  to  the  dignity 
or  the  court,  that  its  decisions  shouldf  not 
be  lightly  called  in  question  by  every  loser 
of  a  case  at  its  bar.  To  the  calm,  unbiased 
judgment  of  the  court  must  be  left  the  deter- 
mination of  what  restrictions  justice  to 
others  and  to  the  applicant  requires  should 
be  placed  upon  the  grant  of  a  rehearing.  It 
knows  none  better  now  than  the  one  in  force 
in  nearly,  if  not  all,  appellate  courts,  of  re- 
quiring'the  indorsement  of  the  applications 
by  one  of  its  own  members. 
Petition  dismiifsed. 


ED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OF  NORTH  CAROLINA. 
Re  Simon  W.  SANDERS. 
(52  Fed.  Rep.  8QS.) 


be  sta^tute  prohibiting  the  sale  of 
I  nnleee  the  year  in  which  it  is 
^n  is  plainly  marked  on  each 
KSkge  except  on  a  sale  of  seed  in  open  bulk 


by  farmers  to  other  farmers  or  gardeners  is  void 
as  to  seed  brought  from  another  state  and  sold  in 
original  packages. 


(November  14, 1802.) 

PETITION  of  Simon  W.  Sanders  for  a  writ 
of  habeas  corpus  to  obtain  his  discbarge 


.—The  law  of  Interstate  commerce  as  ap- 
*  sales  by  drummers  or  peddlers  is  shown  by 
o  Be  Spain  (N.  C.)  14  L.  R.  A.  97,  and  by  the 
scs  of  Titusville  v.  Brennan,  14  L.  R.  A.  100; 
342, 24  Am.  St.  Rep.  580;  Qunn  v.  White Sew- 
ch.  Co.  (Ark.)  18  L.  R.  A.  206. 

I.  A. 


For  the  law  of  interstate  commerce  as  affecting 
sales  of  intoxicating  liquors,  see  State  v.  Winters, 

10  L.  R.  A.  610,  and  note,  44  Kan.  723  ;  Com.  v.   Zelt, 

11  L.  R.  A.  60e,  188  Pa.  015. 

For  the  elf eot  of  such  law  upon  the  similar  sub- 
ject of  sales  of  oleomargarine,  see  Re  Gooch,  10  L* 
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from  the  custody  of  the  sheriff  of  New  Han- 
over County,    bischarge  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  RuflseU  and  D.  L.  Rus- 
flell  for  petitioner. 

Mr.  John  D.  Bellamy,  Jr.,  for  the  State: 

The  Act  is  an  exercise  hj  the  state  of  the 
police  power  to  protect  its  citizens  from  fraud. 

That  the  power  to  establish  police  regula- 
tions, in  the  American  Constitutional  system, 
has  been  left  with  the.individual  states  cannot 
be  dispute. 

Cooler,  Const.  Lim.  p.  706;  Qibbons  v.  Og- 

den,  22  U.  8.  9  Wheat.  1,  6  L.  ed.  23;  License 

Cases,  46  U.  8.  5  How.   504.  12  L.  ed.   256  ; 

.  United  States  v.  Dewitt,  76  U.  8.  9  Wall.  41, 

'19  L.  ed.  598;  Henderson  v.  New  Yark,  93  U. 

8.  259,  23  L.  ed.  543. 

What  is  this  power?  It  is  the  power  vested 
in  the  Legislature,  to  make,  ordain,  and  estab- 
lish all  manner  of  wholesome  and  reasonable 
laws,  statutes,  and  ordinances,  either  with  pen- 
alties or  without,  not  repugnant  to  the  Consti- 
tution, as  they  shall  judge  to  be  for  the  good 
and  welfare  of  the  Commonwealth  and  of  the 
subjects  of  the  same. 

Cooley,  Const.  Lim.  p.  705. 

The  power  is  located  in  the  states  and  all 
that  the  Federal  authority  can  do  is  to  see  that 
the  states  do  not,  under  cover  of  this  power, 
obstruct  the  exercise  of  the  power  confided  to 
the  nation. 

Cooley,  Const.  Lim.  p.  706. 

If  the  Act  complained  of  affects  commerce, 
but  does  not  regulate  it,  it  is  valid. 

License  Cases,  46  U.  8.  5  How.  615, 
12  L.  ed.  806 ;  Hannibal  <fc  St.  J.  R.  Co.  v. 
Husen,  95  U.  8.  465,  24  L.  ed.  527 ;  Coolev. 
Const.  Lim.  p.  707;  Patterson  v.  Kentucky ,  97 
U.  8.  501,  24L.  ed.  1115. 

It  is  a  reasonable  exercise  of  the  police 
power  of  the  state  for  a  lepslative  Act  of 
Kentuckv  to  require  all  illuminating  oils  to  be 
inspected  and  to  have  branded  on  the  casks 
"Standard  Oil"  or  "unsafe  for  illuminating 
purposes.'* 

Patterson  v.  Kentucky/,  supra. 

The  court  held  in  Turner  v.  Maryland,  107 
U.  8.  38,  27  L.  ed.  370,  that  a  statute  of  Mary- 
land forbidding  the  exportation  of  tobacco  ex- 
cept in  hogshead  inspected  and  passed  as  re- 
quired by  the  Act,  is  valid. 

The  state  has  power  to  pass  laws  making  it 
penal  to  introduce  paupers  and  criminals  with- 
in its  borders. 

Moore  v.  Illinois,  55  U.  S.  14  How.  13,  14 
L.  ed.  306.  Bee  a]so  Powell  v.  Pennsylvania, 
127  U.  8.  678,  32  L.  ed.  253;  State  v.  Newton, 
50  N.  J.  L.  534;  Stoh  v.  Thompson.  44  Minn. 
271 ;  Steiner  v.  Bay,  84  Ala.  93,  5  Am.  St.  Rep. 
882;  State  v.  Marshall,  1  L.  R.  A.  51,  64  N.  H. 
549. 

Every  possible  presumption  is  in  favor  of 


the  validity  of  a  statute,  and  this  continues 
beyond  a  rational  doubt. 

Sinking  Fund  Cases,  99  U.  8.  718,  25  L.  ed. 
501.  See  also  Fletcher  v.  Peck,  10  U.  8.  6 
Cranch,  128,  3  L.  ed.  175;  Livingston  County 
V.  Darlington,  101  U.  8.  407,  26  L.  ed.  1015; 
Powell  V.  Pennsylvania,  supra. 

Goff»  Circuit  Judge,  delivered  the  follow- 
ing opinion : 

Simon  W.  Sanders  presents  his  application 
for  the  writ  of  habeas  corpus.  In  substance, 
it  alleges  that  petitioner  is  restrained  of  his 
liberty  by  the  sheriff  of  New  Hanover  county. 
North  Carolina,  who  detains  petitioner  by 
reason  of  a  certain  mittimus  or  warrant  issued 
by  a  justice  of  the  peace  in  and  for  said  county 
and  state,  founded  upon  a  judgment  of  con- 
viction rendered  by  the  justice  for  the  viola- 
tion of  a  certain  statute  of  the  state  of  North 
Carolina,  passed  by  the  General  Assembly  of 
that  state  on  the  5th  day  of  March,  1891,  en- 
titled "An  Act  to  Protect  Seed  Buyers  in 
North  Carolina,"  being  chapter  331  of  the 
Acts  of  the  General  Assembly  of  North  Caro- 
lina for  the  year  1891,  in  this :  that  petition- 
er, as  the  aeent  of  D.  M.  Ferry  &  Co.,  a  firm 
composed  of  citizens  of  the  state  of  Michigan, 
and  doing  business  in  that  state,  exposed  to 
sale  and  sold  at  Wilmington,  in  North  Caro- 
lina, certain  seeds,  which  were  shipped  to 
petitioner  from  the  state  of  Michigan  by  said 
firm  of  D.  M.  Ferry  &  Co. ,  to  be  sold  by  him 
as  their  agent.  It  also  alleges  that  the  seeds 
so  sold  by  petitioner  were  in  the  original 
packages  as  received  from  the  state  of  Mich- 
igan, and  it  admits  that  the  packages  were 
not  marked  as  required  by  the  statute  alluded 
to.  Petitioner  claims  tliat  the  Act  of  the  Gen- 
eral Assembly  of  North  Carolina,  by  virtue  of 
which  he  was  convicted,  in  so  far  as  it  appl  ies 
to  the  act  done  by  him,  is  in  violation  of  the 
Constitution  of  the  United  States,  and  that, 
therefore,  no  lawful  conviction  is  possible 
under  it,  and  that  consequently  he  is  re- 
strained of  his  liberty  Wrongfully.  The  writ, 
as  prayed  for,  was  issued  on  the  8th  day  of 
March,  1802.  The  sheriff  made  return  to  the 
writ  on  the  24th  day  of  March,  1892,  admit- 
ting that  he  had  petitioner  in  his  custody,  and 
that  he  held  him  in  accordance  with  the  terms 
of  a  warrant  of  commitment  from  a  jusnc(> 
of  the  peace  for  the  state  and  county  men- 
tioned. With  his  return  the  sheriff  files  a 
certified  transcript  of  the  record  of  the  court 
of  the  justice,  showing  the  trial,  conviction, 
and  commitment  of  the  petitioner,  from 
which  it  appears  that  the  facts  relative  to 
the  sale  of  the  seed  are  correctly  set  forth  in 
the  petition  filed  in  this  manner.  The  sheriff, 
at  the  time  he  filed  his  return  to  the  writ, 
produced  before  the  court  the  petitioner,  who 
was  represented  by  counsel,  and,  there  being 


R.  A.  Sao,  8  Inters.  Com.  Rep.  580,  44  Fed.  Rep.  876; 
Ck)iD.  v.  Huntley  (Mass.)  16  L.  R.  A.  889. 

For  other  sales  wlthlD  the  scope  of  interstate 
commerce  as  affected  by  state  legislatloo,  see  Am- 
erican Fertilizing  Co.  v.  North  Carolina  Board  of 
Affri.  11  L.  R.  A.  179, 8  Inter.  Com.  Hep.  58S,  43  Fed. 
Rep.  609. 

On  the  question  whether  shipments  between 

18  L.  R.  A. 


points  in  the  same  state  lose  their  character  of  do> 
mestic  commerce  by  passing  out  of  the  state  dur- 
ing transportation,  see  noU  to  Oampbeli  v.  Chi- 
cago, M.  &8t.  P.  R.  Co.  (Iowa)  17  L.  R.  A.  443. 

As  to  shipments  within  a  state  as  part  of  inter- 
state or  foreign  transportation,  see  note  to  Mis- 
souri Pac.  R.  Co.  V.  Sherwood  (Tex.)  17  L.  R.  A.  643. 
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)pearance  for  the  sheriff  nor  for  the  state 
orth  Carolina  by  counsel,  the  court  or- 

1  that  the  hearing  of  the  matter  involved 
is  proceeding  be  postponed  until  the 
term  of  the  circuit  court  of  the  United 
s  at  Wilmington,  N.  C,  and  committed 
etitioner  to  the  custody  of  the  marshal 
at  district.  At  the  spring  term,  1892, 
e  circuit  court  at  Wilmington  the  mat- 
arising  on  the  writ  and  return  were 
d  by  counsel  for  petitioner,  for  the 
Of,  and  the  state  of  ]N^orth  Carolina,  and 
itted  to  the  court. 

2  petitioner,  as  a  member  of  the  firm  of 
.  Sanders  &  Co.,  of  Wilmington,  N. 
3ntracted  with  D.  M.  Ferry  &  Co. ,  of 
it,  Mich.,  to  sell  for  them  garden, 
r,  and  field  seeds  on  certain  terms  and 
tions  set  forth  in  a  contract  dated  Octo- 
),  1891.  The  seeds  ordered  were  duly 
ed  by  D.  M.  Ferry  &  Co. ,  from  Detroit, 
Td  by  S.  W.  Sanders  «&  Co.,  at  Wil- 
:on,  and  portions  of  them  sold  by  pe- 
er. On  the  5th  day  of  March,  1891,  the 
al  Assembly  of  North  Carolina  passed 
t  of  which  the  following  is  a  copv : 

1  Act  to  Protect  Seed  Buyers  in  North 
na.  The  General  Assembly  of  North 
na  do  enact :  Section  1.  That  any  per- 
persons  doing  business  in  the  state, 
mil  sell  seed,  or  offer  for  sale  any  vege- 
or  garden  seed,  that  are  not  plainly 
(1  upon  each  package  or  bag  containing 
eed  the  year  in  which  said  seed  were 
,  shall  be  guilty  of  a  misdemeanor, 
ipon  conviction  thereof,  shall  be  fined 
;s  than  ten  dollars  or  more  than  fifty 
3,  or  imprisoned  not  more  than  thirty 
for  each  and  every  offense ;  provided, 
le  provisions  of  the  Act  shall  not  apply 
tiers  selling  seed  in  open  bulk  to  other 
s  or  gardeners.  Sec.  2.  That  any  per- 
persons  who  shall,  with  intention  to 
2,  wrongfully  mark  or  label,  as  to  date, 
ickage  or  baff  containing  garden  or 
blc  seed,  shall  be  guilty  of  a  mis- 
lor,  and,  upon  conviction  thereof, 
e  fined  not  less  than  ten  or  more  than 
>11ars,  or  imprisoned  not  less  than  ten 
e  than  thirty  davs.  Sec.  8.  That  this 
ill  be  in  force  from  and  after  the  1st 
September,  1891.  Ratified  this,  the 
r  of  March,  1891." 
seeds  so  sent  by  D.  M.  Ferry  &  Co., 
Q  packages  which  were  not  marked 
le  year  when  the  seeds  were  grown,  as 
]uired  by  this  statute,  and  the  sales 
•y  the  petitioner  were  in  the  original 
PS  recei  ved  from  Mich  i  gan .  Peti  t  ion  - 
ns  that  this  statute  is  a  regulation  of 
'ce  amonij;  the  states,  the  power  to 
^hich  is  not  possessed  by  the  Leg  is!  a- 
a  state,  but  is,  by  article  1,  §  8,  cl.  3, 
onstitution  of  the  United  States,  vest- 
usively  in  the  Congress  provided  for 
instniment.  Counsel  for  the  state  of 
Z)arolina  contends  that  the  Act  men- 
while  it  may  affect  commerce,  is  not 
ition  thereof,  but  is  simply  the  exer- 
the  state  of  its  police  power  to  protect 
'.ens  from  fraud.  The  clause  of  Uie 
ition  above  cited  reads  as  follows : 
ongress  shall  have  power  to  regulate 

A. 


commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes.^' 
The  need  of  a  national  regulation  of  com- 
merce among  the  states  was  one  of  the  most 
influential  causes  leading  to  the  formation  of 
the  Constitution  of  the  United  States,  the  de- 
sire being  to  secure  uniformity  of  the  com- 
mercial regulations  against  discriminating 
or  burdensome  state  legislation.  It  is  now 
well  established  that  Congress  has  the  ex- 
clusive right  to  regulate  commerce,  and  that 
the  grant  to  Congress  in  the  Constitution  re- 
lating to  that  subject  carried  with  it  the 
whole  matter,  leaving  nothing  for  the  state 
to  act  upon  in  cases  where  the  subject  is 
national  in  character.  Gibbons  v.  Ogden,  22 
U.  S.  9  Wheat.  1,  6  L.  ed.  23 ;  Cook  v.  Penn- 
sylmnia,  97  U.  S.  566,  24  L.  ed.  1015  ;  Chicago 
&  N.  W.  R,  Co.  V.  FuUer,  84  U.  S.  17  Wall. 
560,  21  L.  ed.  710 ;  Henderson  v.  Wickham,  92 
U.  S.  259,  28  L.  ed.  543;  Hannibal  <t  St,  J. 
R.  Co.  V.  Husen,  95  U.  8.  465,  24  L.  ed.  527 ; 
Leisy  v.  Hardin,  135  U.  S.  108,  84  L.  ed.  132. 

Is  this  Act  of  the  General  Assembly  of 
North  Carolina,  as  applied  to  the  sale  in 
question,  a  regulation  of  interstate  com- 
merce? If  so,  it  is  void.  The  fact  that 
Congress  has  not  legislated  on  this  particular 
subject — has  not  especially  regulated  this 
character  of  commerce — does  not  authorize 
the  state  Legislature  to  regulate  it,  but  shows 
that  Congress  intends  such  sales  to  be  free  in 
all  the  states,  and  not  to  be  restricted  or  bur- 
dened by  any  state  statute.  Philadelphia  d 
8.  M.  8.  8.  Co.  V.  Pennsylvania,  122  U.  8. 
386,  30  L.  ed.  120 ;  Bowman  v.  Chicago  db  N. 
W,  R.  Co.  125  U.  S,  465.  31  L.  ed.  700. 

In  Robbins  v.  SJieWy  County  Tax.  Dist.,  120 
U.  8.  489,  30  L.  ed.  694,  the  court  says : 
"The  power  granted  to  Congress  to  regulate 
commerce  among  tlie  states  being  exclusive 
when  the  subjects  are  national  in  their  char- 
acter, or  admit  only  of  one  uniform  system 
of  regulation,  the  failure  of  Congress  to  ex- 
ercise that  power  in  any  case  is  an  expression 
of  its  will  that  the  subject  shall  be  left  free 
from  restrictions  or  impositions  upon  it  by 
the  several  states."  » 

The  meaning  of  the  decisions  of  the  Su- 
preme Court  on  this  question  is  expressed  by 
William  Draper  I^ewis  in  his  recent  in- 
structive work  entitled  "The  Federal  Power 
over  Commerce,  and  Its  Effect  on  State  Ac- 
tion," (page  123:) 

**  Whenever  the  subject  effected  by  state 
laws  is  in  its  nature  national,  or  requires  one 
uniform  rule  or  plan  of  regulation,  then  the 
inaction  of  Congress  is  evidence  to  the  court 
of  its  intention  that  the  commerce  in  this  re- 
spect shall  be  free  and  untrammeled ;  but 
when  the  subject,  from  its  local  nature,  does 
not  seem  to  require  a  uniform  rule  of  reg- 
ulation, the  inaction  of  Congress  is  evidence 
to  the  court  that  that  body  is  willing  that  the 
states  can  effect  such  subjects  in  the  legiti- 
mate exercise  of  their  reserved  powers."^ 

In  one  of  the  early  cases  in  which,  this 
clause  of  the  Constitution  received  careful 
consideration,  {Brown  v.  Maryland,  25  U.  8. 
12  Wheat.  447,  6  L.  ed.  688,)  ChieJ  Justice 
Marshall,  in  delivering  the  opinion  of  the 
court,  used  this  language :  "  What,  then,  is 
the  just  extent  of  a  power  to  regulate  com- 
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merce  with  foreign  nations  and  among  the 
several  states?  This  question  was  considered 
in  the  case  of  Gibbons  v.  Ogden,  22  U.  8.  9 
Wheat.  1,  6  L.  ed.  23,  in  which  it  was  de- 
clared to  be  complete  in  itself,  and  to  ac- 
knowledge no  limitations  other  than  are  pre- 
scribed by  the  Constitution.  The  power  is 
coextensive  with  the  subject  on  which  it  acts, 
and  cannot  be  stopped  at  the  external  bound- 
ary of  a  state,  but  must  enter  its  interior. 
...  If  this  power  reaches  the  interior  of  a 
state,  and  may  be  there  exercised,  it  must  be 
capable  of  authorizing  the  sale  of  those  arti- 
cles which  it  introduces.  Commerce  is  inter- 
course. One  of  its  most  ordinary  ingredients 
is  traffic.  It  is  inconceivable  that  the  power 
to  authorize  this  traffic,  when  given  in  the 
most  comprehensive  terms,  with  the  intent 
that  its  emcacpr  should  be  complete,  should 
cease  at  the  point  when  its  continuance  is  in- 
dispensable to  its  value.  To  what  purpose 
should  the  power  to  allow  importation  be 
given,  unaccompanied  with  the  power  to  au- 
thorize a  sale  of  the  thing  imported?  Sale  is 
the  object  of  importation,  and  is  an  essential 
ingredient  of  that  intercourse  of  which  im- 
portation constitutes  a  part.  It  is  as  essential 
an  ingredient,  as  indispensable  to  the  exist- 
ence of  the  entire*  thing,  then,  as  importa- 
tion itself.  It  must  be  considered  as  a 
component  part  of  the  power  to  regulate  com- 
merce. Congress  has  a  right,  not  only  to 
authorize  importation,  but  to  authorize  the 
importer  to  sell." 

If  Congress  should  pass  an  Act  requiring 
all  seed  sold  in  packages  to  be  markeid  with 
the  year  in  which  the  same  were  grown,  and 
prohibiting  the  sale  unless  so  marked,  regard- 
less of  the  country  where  grown,  including 
imported  and  domestic  seeds,  as  this  Act 
does,  it  would  be  the  exercise  by  Congress 
of  the  power  granted  by  the  Constitution, 
and  a  regulation  of  commerce  amon^  the 
states.  The  difficulty  of  honestly  complying 
with  such  legislation  would  be  \)resented  to 
the  consideration  of  that  body  as  a  reason 
why  the  statute  should  be  amended  or  re- 
pealed. If  this  be  true,  (and  can  it  be 
doubted  that  Congress  has  the  constitutional 
right  to  legislate  on  this  subject?)  and  if 
the  conclusion  I  reach  is  correct,  that  Con- 

f^ress  has  exclusive  jurisdiction  of  such  re^u- 
ation,  does  it  not  follow  that  this  legislation 
by  the  (General  Assembly  of  North  Carolina 
is  unconstitutional  and  void?  If  the  states 
can  legislate,  as  to  the  matter  of  the  North 
Carolina  statute,  because  of  the  absence  of 
legislation  .by  Congress  on  the  subject,  as 
was  claimed  by  counsel  in  the  argument, 
would  not  the  provisions  of  that  Act  be  held 
to  be  so  unreasonable,  such  a  burden  on  the 
business  of  the  country,  and  so  interfere  with 
the  rights  and  privileges  of  the  citizens 
thereof,  as  to  render  it  void?  It  virtually 
prohibits  the  sale  in  North  Carolina  of  seed 
imported  from  foreign  countries,  for  the 
packages  would  not  be  marked,  and  our 
dealers  could  not  truthfully  mark  them  as 
required  by  that  statute.  It  prevents  the  sale 
in  North  Carolina  of  seed  lawfully  carried 
into  that  state  in  the  mails  of  the  United 
tes,  sent  by  dealers  residing  and  doing 
less  in  other  states,  who  pay  to  the  gov- 
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emment  of  the  United  States,  the  postage  or 
freight  for  the  transportation  of  the  same, 
under  laws  passed  by  Congress.  It  faVors 
the  grower  and  dealer  in  seeds  doing  busi- 
ness in  North  Carolina  to  the  detriment  of 
the  growers  and  dealers  of  all  the  other 
states,  for  the  farmers  of  North  Carolina  are, 
in  effect,  regarded  as  growers  and  dealers  in 
seeds,  and  exempted  rnxn  the  requirements 
of  the  law,  and  it  would  follow  that  all  per- 
sons desiring  to  purchase  from  them  would 
be  **  farmers  or  gardeners. "  It  would  thereby 
permit  a  certain  portion  of  the  citizens  of  that 
state  to  engage  in  that  business,  and  prohib- 
it all  the  rest  from  so  doin^.  Why  should 
the  farmers  of  North  Carolina  be  permitted 
to  sell  seed  in  open  bulk  to  other  farmers  or 
gardeners,  and  the  petitioner,  or  D.  M. 
Ferry  &  Co.,  or  a^  citizen  who  desires  to 
engage  in  that  traffic,  be  prohibited  from  so 
doing?  How^  does  this  protect  seed  buyers? 
What  is  meant  by  "open  bulk?"  The  natu- 
ral meaning  of  the  words  is,  "in  the  mass; 
exposed  to  view ;  not  tied  or  sealed  up.  ^ 
Used  in  the  connection  they  are  in  this  Act, 
they  do  not  relate  to  the  quantity  that  may 
be  sold,  nor  does  the  statute  restrict  it  to  an 
ounce  or  less,  or  require  a  bushel  or  more  to 
be  sold.  Any  quantity  of  any  garden  or 
vegetable  s^,  not  in  a  package  or  bag,  but 
in  open  bulk,  may  be  sold  by  a  farmer  to 
other  farmers  or  gardeners,  without  the  mark 
relating  to  the  year  when  grown.  The  effect 
of  this  18  that  all  dealers  must  sell  their  seeds 
through  farmers,  or  be  excluded  from  the 
market.  The  farmer  may  sell  seeds,  free 
from  any  restrictions  or  marks,  but  any  one 
else  selling  the  same  kind  of  seeds,  even  if 
from  the  same  original  mass  or  bulk,  if  the 
same  be  in  packages  or  bags,  must  have 
plainly  marked  upon  them  the  year  when 
grown, — the  words  that  give  purity  to  the 
contents,  and  eliminate  all  fraud  from  the 
sale.  This  statute  virtual  Iv  prevents  the  im- 
portation into  the  state  of  North  Carolina 
of  all  garden  and  vegetable  seeds  in  paper 
packages  or  bags,  for  sale  in  the  packages 
m  which  imported,  and  destroys  that  exten- 
sive and  useful  trade,  so  far  as  that  state  is 
concerned.  If  one  state  can  do  this,  all  am. 
If  North  Carolina  can  impose  this  burden, 
other  states  can  and  will  impose  similar  or 
heavier  ones,  to  the  great  damage  of  a  com- 
merce in  which  not  only  this  petitioner  and 
D.  M.  Ferry  &  Co.  are  interested,  but  in 
which  many  citizens  of  many  of  the  states 
have  invested  their  means,  and  to  which  they 
have  devoted  their  time  and  energies.  In 
Ex  parU  Kieffer,  40  Fed.  Rep.  399,  Mr.  Jum- 
ttee  Brewer  says :  "  The  moment  you  find  any 
Act  of  the  Legislature  or  any  ordinance  of  a 
city  which  prevents  the  free  exchange  of  law- 
ful articles  of  commerce  between  the  states, 
you  find  an  Act  or  ordinance  which  contra- 
venes the  commercial  clause  of  the  United 
States  Constitution." 

It  was  argued  that  the  statute  in  question 
is  but  the  legitimate  exercise  of  the  police 
power  of  the  state.  What  is  the  "police 
power, "  conceded  to  and  proper  to  be  exer- 
cised by  the  state?  About  this  eminent 
jurists  have  differed,  and  have  found  it  dif- 
iScult  to  draw  the  line  between  it  and  the 
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)owers  granted  to  the  general  government. 
Mr.  JuHies  Strong,  in  aelivering  the  opin- 
OD  of  the  court  in  Hannibal  dk  St.  J.  R.  Co. 
.  //MAf»,  95  U.  8.  465,  34  L.  ed.  527,  said 
•n  this  subject :  ^It  is  generally  said  to  ex- 
end  to  making  regulations  promotive  of 
omestic  order,  morals,  health,  and  safety. 
Ls  was  said  in  Thorpe  v.  Rutland  d:  B.  R. 
0. ,  27  Vt.  149 :  '  It  extends  to  the  protection 
f  the  lives,  limbs,  health,  comfort,  and 
uiet  of  all  persons,  and  the  protection  of  all 
roperty,  within  the  state,  accordine^  to  tie 
tere  tuo  vt  aliennm  non  kpdas  which  being 
f  universal  application,  it  must  of  course 
0  within  the  range  of  legislative  action  to 
etine  the  mode  and  manner  in  which  every 
ne  may  so  use  his  own  as  not  to  injure 
rliers. '  It  was  further  said  that  by  the 
etieral  police  Bpwer  of  a  state  persons  and 
roperty  are  suojected  to  all  kinds  of  re- 
rain  t  and  burdens  in  order  to  secure  the 
eneral  comfort,  health,  and  prosperity  of 
le  state,  of  the  perfect  right  of  the  Legis- 
iture  to  do  which  no  question  ever  was,  or, 
pen  acknowledged  general  principles,  ever 
m  be,  made  so  far  as  national  persons  are 
)nrerned. " 

It  may  also  be  admitted  that  the  police 
)wer  of  a  state  justifies  the  adoption  of  prc- 
kutionary  measures  against  social  evils, 
nder  it  a  state  may  legislate  to  prevent  the 
»read  of  crime,  or  pauperism,  or  disturb- 
ive  of  the  peace.  It  may  exclude  from  its 
mits  convicts,  paupers,  idiots,  and  luna- 
fs,  and  persons  likely  to  become  a  public 
large,  as  well  as  persons  afllicted  with 
•utagious  or  infectious  diseases;  a  right 
unded,  as  intimated  In  the  Pauenger  Casen, 
U.  S.  7  How.  288,  12  L.  ed.  702,  by  Mr. 
fftdce  Grier,  in  the  sacred  law  of  self -de- 
nse. The  same  principle,  it  may  also  be 
needed,  would  justify  the  exclusion  of 
operty  dangerous  to  the  property  of  citi- 
ns  of  the  state ;  for  example,  animals  hav- 
g  contagious  and  infectious  diseases.  All 
e.s<>  exertions  of  power  are  in  immediate 
anection  with  the  protection  of  persons  and 
operty  against  noxious  acts  of  other  per- 
is, or  such  a  use  of  property  as  is  inju- 
>us  to  the  property  of  others.      They  are 


self-defensive.  I  do  not  deem  it  necessary 
to  review  the  cases  on  this  subject.  It  was 
really  disposed  of  in  Gibbons  v.  Ogden,  the 
reasoning  of  Ghiff  Justice  Marshall  bein^, 
to  my  mind,  conclusive,  and,  as  expressed  in 
said  case,  never  having  been  departed  from 
in  matters  where  exclusive  jurisdiction  is 
given  to  Congress.  As  he  well  says :  "The 
nullity  of  an  Act  inconsistent  with  the  Con- 
stitution is  produced  by  the  declaration  that 
the  Constitution  is  supreme." 

Mr.  Justice  Miller,  in  Henderson  v.  Wick- 
ham,  92  U.  S.  529.  23  L.  ed.  543,  on  this 
question  says :  "*  It  is  clear,  from  the  nature 
of  our  complex  form  of  government,  that 
whenever  the  statute  of  a  state  invades  the 
domain  of  legislation  which  belongs  exclu- 
sively to  the  Congress  of  the  United  States, 
it  is  void,  no  matter  under  what  class  of 
powers  it  may  fall,  or  how  closely  allied  to 
powers  conceded  to  belong  to  the  states. " 

I  conclude  that  the  police  power  of  a  state 
cannot  be  held  to  embrace  a  subject  confided 
exclusively  to  Congress  by  the  Constitution 
of  the  United  States.  If  the  subject-matter 
of  state  legislation  is  included  in  the  exclu- 
sive grant  of  commercial  power  to  Congress, 
then  the  state  enactment  is  void,  even  if  it 
passed  in  the  exercise  of  the  police  power  of 
the  state.  The  authorities  in  support  of  this 
are  numerous,  and  from  them  I  cite  Hannibal 
dt  St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465.  24  L. 
ed.  527 ;  Cmtcher  v.  Kentucky,  141  U.  8.  47, 
35  L.  ed.  649 ;  Leisy  v.  Hardin,  185T.  S.  108, 
84  L.  ed.  182. 

Other  questions  are  submitted  by  counsel 
for  petitioner,  but  holding  as  I  do  on  the 
matters  I  have  mentioned,  I  do  not  find  it 
necessary  to  pass  upon  them. 

For  the  reasons  that  I  have  given  I  conclude 
that  the  Act  of  the  General  Assembly  of  the 
state  of  North  Carolina  entitled  "An  Act 
to  Protect  Seed  Buyers  in  North  Carolina," 
being  chapter  881  of  the  Acts  for  the  year 
1891/ is  inoperative  and  void,  and  that  the 
petitioner  is  in  custody  in  violation  of  the 
Constitution  of  the  United  States. 

I  therefore  order  that  he  be  discharged  from 
custody. 


WISCONSIN  SUPREME  COURT. 


Frederick  KUEHN,  Appt., 
City  of  MILWAUKEE  et  al,  Respts. 
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An  injury  to  a  public  flflherjr  in  navi- 
able  waters  which  affects  all  alike 
rho  fish  in  that  locality  will  not  sustain  a 
r1  vate  suit  by  a  flshermao  who  has  no  special 
rivliege  or  right  to  fish  at  the  place  aflFected. 

The  fkct  that  a  fisherman's  nets  were 
amag^ed  and  fish  which  he  had  can^ht 
Herein  -were  killed  on  a  single  occa* 


sion  by  garbage  deposited  by  a  city  in  a  navi- 
gable lake  which  was  driven  into  and  upon  his 
nets  by  the  winds  and  waves,  where  there  is 
nothing  to  show  danger  of  a  repetition  of  these 
injuries,  wiU  not  give  him  a  right  to  sue  in  equity 
to  prevent  such  deposits  of  garbage  whereby  a 
public  nuisance  is  created  to  the  destruction  of  a 
common  fishery. 

(December  0.  1880.) 

APPEAL  by  complainant  from  an  order  of 
the  Circuit  Court  for  Milwaukee  County 
denying  an  injunction  to  restrain  defendants 
from  depositing  garbage  in  Lake  Michigan. 
Affirmed. 


OTE.— On  the  subject  of  private  remedies  for  I  South  Carolina  R.  Co.  4  L.  B.  A.  209,  and  note,  80  S. 
»lio  nuisances,  see  South  Carolina  S.  B.  Co.  v.  I  C.  689. 
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Wisconsin  Sufremjb  Court. 


Disc., 


Statement  by  Lyon*  Ch.  J,: 

This  is  an  action  in  equity,  brought  by 
the  plaintiff  against  the  city  of  Milwaukee 
and  one  Richardson  to  restrain  them  from 
depositing  in  Lake  Michigan  the  garbage 
collected  in  said  city.  Richardson  was  the 
contractor  with  thb  city  to  deposit  such 
garbage  in  the  lake.  lie  made  no  answer  to 
the  complaint,  and  no  further  reference  need 
be  made  to  him.  It  is  alleged  in  the  com- 
plaint and  certain  affidavits  presented  by  the 
plaintiff  that  plaintiff  is,  and  for  thirty  years 
and  more  last  past  has  been,  a  resident  and 
taxpayer  in  the  city  of  Milwaukee,  and  dur- 
ing all  that  time  has  pursued  the  avocation  of 
a  fisherman,  occupying  as  his  fishing  grounds 
"a  place  about  twenty  or  more  miles  square, 
situated  east  of  the  central  part  of  the  shore 
line  of  the  city  of  Milwaukee."  That  on  or 
about  December  30,  1891,  he  located  and 
placed  his  nets,  as  he  was  accustomed  to  do, 
**in  the  waters  of  Lake  Michigan,  at  the 
point  aforesaid,"  and  the  same  remained 
there  until  January  5,  1892.  The  nets  were 
located  about  ten  miles  from  the  shore. 
That  at  and  before  the  above  dates  the  city 
collected  garbage  accumulating  therein,  and 
dumped  it  into  the  lake  near  where  the 
plaintiff's  nets  were  located,  and  sucli  gar- 
bage was  driven  by  the  winds  and  waves 
into  and  upon  such  nets,  and  greatly  damaged 
the  same,  killing  the  fish  that  had  been 
caught  therein.  And,  further,  that  the  de- 
positing of  such  garbage  in  the  lake  drove 
the  fish  from  such  fishing  grounds,  and  de- 
stroyed the  plaintiff's  business,  as  well  as 
that  of  all  others  engaged  there  in  fishing. 
The  complaint  contains  many  averments 
showing  that  the  dumping  of  such  garbage 
in  the  lake  created  a  public  nuisance.  The 
answer  of  the  city  admits  the  dumping  of 
the  garbage  in  the  lake,  but  alleges  that  it 
was  only  a  temporary  expedient  to  get  rid 
of  it  until  some  better  plan  could  be  adopted 
and  put  in  operation.  It  satisfactorily  ap- 
pears that,  just  before  the  plaintiff's  nets 
were  thus  injured,  the  persons  in  charge  of 
the  city  garbage  boat  were  compelled  by 
stress  of  weather  to  empty  one  boat  load  of 
garbage  more  directly  east  of  the  city,  and 
nearer  the  shore,  than  usual,  and  in  the 
neighborhood  of  plaintiff's  nets.  On  the 
complaint  and  certain  affidavits  the  plaintiff 
moved  for  a  temporary  injunction  as  prayed 
in  the  complaint.  The  answer  of  the  city 
and  several  affidavits  were  read  in  opposition 
to  the  motion.  For  reasons  stated  in  a 
written  opinion  on  file,  the  circuit  court  de- 
nied the  motion.  In  that  opinion,  after  stat- 
ing the  facts,  and  holding  that  the  dumping 
of  the  city  garbage  in  tbe  lake  created  a 
public  nuisance  of  a  most  grievous  character, 
the  court  proceeded  to  give  the  reasons  for 
denying  the  motion,  as  follows:  ^But  has 
the  plaintiff  shown  himself  entitled  to  have 
this  nuisance  abated  at  his  instance?  It  is 
not  necessary  to  go  beyond  this  state  for  in- 
struction upon  this  point.  Our  own  supreme 
court  has  settled  the  law  as  to  the  cases  in 
which  a  private  citizen  may  sue  to  restrain 
a  public  nuisance,  and  in  wnich  he  mav  not, 
— "'^  ""S  much  certainty  as  any  court  in  the 
The  plaintiff  in  such  case  must 


show  not  only  that  he  is  affected  by  the 
public  nuisance,  in  common  with  the  other 
citizens  of  the  state  or  of  the  neighborhood. 
He  must  show,  beyond  that,  that  he  is  af- 
fected in  some  way  different  from  other  citi- 
zens, and  the  difference  must  be  a  difference 
in  kind,  and  not  a  difference  in  degree ;  that 
is  to  say,  his  injury  must  differ  from  the  in- 
jury generally  suffered,  not  only  as  to  the 
amount  of  injury,  but  as  to  the  kind  of  in- 
jury, suffered.  The  plaintiff  in  this  Que 
shows  that  he  is  one  of  a  large  number  of 
fishermen  affected  by  this  alleged  nuisance, 
and  it  is  abundantly  clear  that  he  has  no 
special  privilege  or  right  to  fish  in  Lake 
Michigan ;  that'  every  other  man  who  is  so 
disposed  may  become  a  fisherman  in  the  same 
lake,  and  in  the  same  parts  of  the  lake, 
where  he  plies  his  vocaticm.  Furthermore, 
he  shows  that  a  veir  consiaerable  number  of 
men  are  so  engaged.  In  what  respect  does 
his  injury  diner  from  that  of  tbe  general 
public?  He  has  no  special  interest,  which 
others  have  not,  affected  by  this  nuisance. 
He  has  no  property,  which  others  have  not, 
damaged  by  this  nuisance.  He  sets  up  no 
riparian  rights  as  an  owner  of  a  portion  of 
the  shore ;  and,  in  short,  he  shows  no  special 
injury  to  himself,  or  to  his  business,  which 
is  not  common  to  all  the  fishermen  engaged 
in  fishing  alon^  the  west  shore  of  Lake 
Michigan,  and  m  the  neighborhood  of  the 
city  of  Milwaukee.  It  has  been  held  that 
a  party  having  the  right  to  travel  along  the 
highway,  the  same  having  been  obstructed, 
can  bring  no  suit  to  abate  or  restrain  that 
nuisance  unless  he  is  thereby  prevented  from 
having  access  to  and  from  his  own  premises 
situateid  along  that  highway.  No  matter 
how  much  he  mav  be  under  Uie  necessity  of 
traveling  the  hignwav,  still  he  cannot  bring 
this  action  unless  he  has  occasion  to  use  the 
highway  in  a  way  that  others  have  no  occa> 
sion,  namely,  in  getting  to  and  from  his 
own  premises.  So,  too,  people  affected  by 
the  pollution  of  the  waters  of  the  river  can 
none  of  them  bring  a  suit  of  this  nature, 
unless  it  be  one  whose  land  or  whose  per- 
manent business  is  located  alon^  the  bank 
of  the  liver,  and  is  thus  injured  m  a  manner 
not  common  to  the  whole  public.  To  be 
brief,  however  glad  I  would  be  to  restrain 
the  continuance  of  this  great  nuisance,  which 
is  already  dangerous,  and  threatens  to  become 
intolerable,  and  however  much  I  may  sym- 
pathize with  the  solicitude  of  the  general 
public  to  get  rid  of  it,  I  must  hold  tliat  this 
plaintiff  has  not  shown  himself  qualified  to 
prosecute  this  action,  and  must  therefore  re- 
fuse the  injunction  prayed  for."  The  plain- 
tiff appeals  from  the  order  denying  such 
temporary  injunction. 

Mr,  GeorgB  E.  Sutherland,  for  appel- 
lant: 

B^  putting  down  his  nets  in  these  public 
fishing  grounds  plaintiff  did  not  thereby  aban- 
don tne  property  he  had  in  his  nets  or  lose  his 
property  right  therein.  They  were  ptill  his  nets. 

Grace  v.  WiUets,  50  N.  J.  L.  414;  Colchester 
V.  Brooke,  7  Q.  B.  339;  Sutter  v.  Van  Derwer, 

47  Hun.  866;  Afetzger  v.  Post,  44  N.  J.  L.  74, 

48  Am.  Rep.  841. 
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By  occupying  flsbing  grounds,  plaintiff,  by 

:h  occupancy,  came  to  possess  certain  rights, 

tain  interests,  which  others  not  occupying 

;  fishing  grounds  did  not  possess. 

By  bis  occ^anc^  the  plaintiff  acquired  a 

afified  property  in  the  thing  occupied  (2 

!nt,  Com.  847);  and  the  destruction  of  this 

?upancy  was  a  special  damage. 

rhe  least  injury  to  an  individual,  such  as  an 

peuse  of  time,  or  money,  or  labor,  entitles 

\  plaintiff  to  maintain  the  action. 

Rose  y.  Miles,  4  Maule  &  S.  101;  MiUsY, 

11,  9  Wend.  315,  24  Am.  Dec.  160. 

Vlere  nominal  damage  is  sufficient. 

3ould,  Waters,    p.    785,    §    544;    Hudion 

rer  R.  Go.  v.  Loeb,  7  Robt.  423;  Enox  v. 

10  York,  56  Barb.  405. 

[<^very  individual  who  receives  actual  dam- 
;  from  a  nuisance,  may  maintain  a  priyate 
t  for  his  own  injury,  although  there  may  be 
ny  others  in  the  same  situation. 
Lansing  v.  Smith,  4  Wend.  25,  21  Am.  Dec. 

First  Baptist  Church  of  IScJienectady  v. 
leneetady  d  T.  R,  Co,  5  Barb.  84;  Pierce  v. 
rt,  7  Cow.  609;  Stet»(^n  v.  Faxon,  19  Pick. 
r,  31  Am.  Dec.  128;  Eughes  v.  Heiser,  1 
in.  468,  2  Am.  Dec.  459;  Walker  v.  Shep- 
ison,  2  Wis.  384,  60  Am.  Dec.  423;  Barnes  v. 
cine,  4  Wis.  454;  Greene  v.  Nunnemacher, 
Wis.  50;  Pennoyer  v.  AUen,  56  Wis.  502,  43 
1.  Rep.  728;  WiUiams  v.  Smith,  22  Wis. 
I;  jVew  York  v.  Baumberger,  7  Robt.  219. 
[Rights  may  be  acquired  by  the  temporary 
jupancy  oi  public  waters. 
Spokane  Mill  Co.  v.  Post,  50  Fed.  Rep.  429; 
nrohi  y.  Davis,  53  Mich.  875,  51  Am.  Rep. 
\;  Peopled s  lee  Co.  v.  Steamer  '* Excelsior,"  44 
eh.  229.  38  Am.  Rep.  246;  Woodman  v.  Pit- 
n,  79  Me.  456;  Hickey  y.  Haz'ird,  8  Mo. 
►p.  480;  Wood  v.  Fotoler,  26  Kan.  682,  40 
Q.  Rep.  830;  Brown  v.  Cunningham,  12  L. 
A.  583,  82  Iowa.  512. 

Injunction  is  the  proper  remedy  to  restrain 
'.  corruption  of  waters. 
3ould,   Waters,   2d  ed.   §§  121,   545,  546; 
3od,  Nuisances,  p.  888,  §  777,  and  note;  Old- 
>r  v.  Hunt,  31  Eng.  L.  &  Eq.  503;  Haskell 

Acw  Bedford,  108  Mass.  208;  Brayton  v. 

11  River ,  113  Mass.  218,  18  Am.  Rep.  470; 
9ton  Rolling  Mills  v.  Cambridge,  117  Mass. 
J;  Seaman  v.  l.ee,  10  Hun,  607:  Pettigrew  v. 
(lasHlle,  25  Wis.  223.  3  Am.  Rep.  50. 

rhe  injunction  will  be  granted  to  prevent 
;  corruption  of  water,  "causing  any  injury 
the  plaintiff  in  any  rightful  use  of  the  water 
.  as  by  rendering  it  unfit  for  fish  to  live  in" 
Duld,  Waters,  p.  786,  §  544);  and  the  same 
e  holds  whether  the  waters  are  nayigableor 
navigable. 

>ould.  Waters,  p.  787.  S  544;  Atty  Gen.  y. 
ngston-upon-Thames,  34L.  J.  Ch.  481.  See 
o  Cohb  y.  Bennett,  75  Pa.  826,  15  Am.  Rep. 
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This  court  has  practicallv  decided  the  prin- 
•le  for  which  we  contend,, 
see  Enos  y.  Hamilton,  27  Wis.  256;  The  A. 
Conn.  Co.  y.  Little,  55  Wis.  580;  Cedar 
ke  Hotel  Co.  v.  Cedar  Creek  Hydraulic  Co. 
Wis.  297. 

[f  the  act  done  is  in  fact  a  nuisance,  it  is  no 
:;u8e  or  justification  that  the  object  is   a 
id  able  one. 
Aldred^s  Case,  9  Coke.  Rep.  59  A;  Jones  v. 

L.  R.  A. 


BnteU,  Palm.  539;  Broder  y.  Saillard,  L.  R.  2 
Ch.  Diy.  692;  Pollock,  TorU,  888;  State  y. 
Raster,  86  Iowa,  221;  Seacard  y.  People,  121 
111.  628;  Atty  Gen,  y.  Leeds,  89  L.  J.  Ch.  254; 
Reg.  y.  Train,  2  Best  &  S.  640;  Beg.  v. 
Barry,  9  L.  R.  122;  Respubliea  y.  CaldweU,  1  U. 
S.  1  Dall.  150,  1  L.  ed.  77.  See  also  Gould, 
Waters,  2d  ed.  g  546;  Wood,  Nuisances, 
§§  434,  435. 

Messrs.  Conrad  Kres*  City  Atty.,  and  V. 
W.  Seely«iiM^.  City  Atty.,  for  respondent: 

Private  conyenience  and  personal  gain,  when 
the  health  of  the  whole  city,  like  Milwaukee, 
is  at  stake,  must  give  way,  or  at  least  be  not 
permitted  to  enforce  the  exercise  of  a  common 
right  that  will  work  oppression  and  injustice 
to  all. 

Sheldon  y.  Rockwell,  9  Wis.  166, 76  Am.  Dec. 
265. 

If  to  mnt  the  injunction  would  be  pro- 
ductive 01  great  injury  to  the  defendant,  and 
would  result  in  no  corresponding  advantage  to 
the  plaintiff,  relief  will  not  be  granted. 

1  High,  Inj.  §§  598,  742;  Torrey  v.  Camden 
it  A.  R.  Co.  18  N.  J.  Eq.  293. 

Defendant  disclaims  the  intention  of  con- 
tinuing the  nuisance,  if  it  be  a  nuisance,  and 
is  using  due  diligence  for  its  removal.  Such 
beinff  t-he  case,  the  injunction  was  properly  re- 
fused. 

1  High,  Inj.  §  752;  King  v.  Morris  cfc  E,  R. 
Ci?.  18N.  J.  Eq.  897. 

The  right  to  fish  in  Lake  Michigan  is  a  right 
common  to  all,  and  the  plaintiff  has  no  further 
or  greater  right  in  this  regard  than  any  or  all 
of  the  citizens  of  Milwaukee. 

Sloan  y.  Biemiller,  84  Ohio  St.  492;  Lincoln 
y.  Davis,  53  Mich.  375,  51  Am.  Rep.  116. 

This  being  so,  before  an  injunction  can  he 
sustained  in  behalf  of  the  plaintiff,  he  must 
show  a  special  injury  to  himself  different  in 
degree  and  kind  from  that  suffered  in  common 
by  the  public,  and  peculiar  to  himself.  This 
he  has  not  done. 

1  High,  Inj.  g  762,  and  cases  cited;  .S^n^A  v. 
Wachter,  34  Md.  265,  6  Am.  Rep.  382;  Greene 
v.  ^'unnemacher,  36  Wis.  50;  Enos  y.  Hamil- 
ton, 27  Wis.  256:  Clark  v.  Chicago  d  K  W. 
R.  Co.  70  Wis.  593;  Barnes  y.  Racine,  4  Wis. 
454;  O'Brien  y.  Norwich  db  W.  R.  Co.  17  Conn. 
372;  Zettcl  v.  West  Rend,  79  Wis.  816;  Bigelow, 
Torts,  p.  471;  note  to  Rose  y.  Miles^  4  Maule  & 
S.  101:  Hill  V.  Boston,  122  Mass.  844,  23  Am. 
Rep.  332. 

The  material  averments  of  fact  upon  which 
the  plaintiff  founds  his  claim  for  an  injunction 
are  denied  in  the  answer.  The  injunction 
therefore  should  be  refused. 

Mevasha  v.  Milwaukee  <fc  N.  R.  Co.  52  Wis. 
414;  Schoeffler  v.  Schwariitig,  17  Wis.  31. 

Lyon,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  think  the  motion  for  a  temporary  in- 
junction was  properly  denied,  for  the  reasons 
stated  in  the  above  extract  from  the  opinion 
of  the  learned  circuit  judge.  Those  reasons 
are  so  clearly  and  accurately  stated  therein 
that  but  little  need  be  added.  Any  citizen 
of  the  state  has  a  lawful  right,  in  common 
with  all  other  citizens,  to  fish  in  the  waters 
of  Lake  Michigan.  Because  the  right  is 
common  to  the  whole  public,  such  waters 
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are  a  common  fishery.  Wright  v.  Multaney, 
78  Wis.  89.  9  L.  K.  A.  807.  Any  act  which 
interferes  with  the  enjoyment  of  that  right 
in  any  particular  locality  may  be  a  nuisance ; 
but»  if  it  affects  all  alike  who  lish  in  that 
locality  it  is  a  public,  and  not  a  private, 
nuisance,  and  no  private  individual  can 
maintain  an  action  m  equity  to  enjoin  its 
continuance.  This  is  elementary  law,  rec- 
ognized and  enforced  by  all  courts.  It  is  re- 
peatedly asserted  in  the  numerous  cases  cited 
by  the  learned  counsel  for  plaintiff  in  sup- 
port of  bis  claim  that  an  injunction  ought 
to  issue  in  this  case.  The  injury  here  com- 
plaineil  of  is  the  damage  to  the  nets  of  plain- 
tiff, and  the  killing  of  the  fish  which  had 
1>een  caught  therein,  on  the  single  occasion 
mentioned  in  the  complaint,  and  the  destruc- 
tion of  the  fishing  business  in  that  locality. 
There  is  no  averment  that  the  plaintiff  ever 
l)efore  placed  his  nets  where  he  placed  them 
on  December  80,  1891,  or  that  he  ever  in- 
tended to  locate  them  again  in  that  precise 
place,  or  that  his  nets  had  been  thus  damaged 
or  fish  therein  killed  at  any  other  time,  or 
that  there  was  any  danger  of  a  repetition  of 
injuries  of  the  same  character  by  like  means. 
So  far,  then,  as  injury  to  such  property  is 
concerned,  whatever  remedy  at  law  the  plain- 
tiff may  have  to  recover  damages  therefor, 
it  is  clear  he  has  none  in  equity. 

Neither  has  he  any  such  ri^ht  to  any  spe- 
cific portion  of  the  lake  as  will  support  his 
action  for  a  injunction.  The  [field  of  his 
operations  contained  400  square  miles  or 
more ;  and  there  is  nothing  in  the  motion 


papers  to  show  that  he  acquired,  by  occu- 
pancy or  otherwise,  or  ever  attempted  to  so 
acquire,  any  rights  in  any  particular  portion 
of  such  field  which  did  not  belong  equally 
to  every  other  citizen  who,  finding  the  par- 
ticular place  vacant,  chose  to  locate  his  neta 
there.  The  only  other  injury  of  which  the 
plaintiff  complains  is  the  destruction  of  the 
fishing  industry  in  such  twenty  miles  square 
of  Lake  Michigan.  It  is  obvious  that  such 
alleged  injury  is  common  to  every  person 
engaged  in  fishing  in  that  territory.  The 
case  shows  that  there  are  many  such  persons. 

Many  of  the  cases  cited  by  counsel  for 
plaintiff  have  been  examined.  It  is  believed 
that  none  of  them  conflict  with  the  views 
herein  expressed.  They  relate  to  the  inter- 
ruption of  the  use  of  navigable  streams  for 
the  transportation  of  private  property;  to^ 
conflicting  claims  to  ice  formed  in  such 
streams;  and  to  conflicting  questions  of  ri- 
parian rights;  and  nearly  all  of  them  are 
actions  at  law  for  damages.  As  already  ob- 
served, we  find  nothing  in  any  of  them  in 
conflict  with  the  rules  oflaw  above  indicated, 
which  controlled  the  decision  of  the  circuit 
court.  Such  decision  is  the  more  satisfactory 
in  view  of  the  fact  that  the  city  has  ceased 
entirely  to  dump  its  garbage  into  the  lake, 
and  has  made  other  and  permanent  arrange- 
ments for  the  disposition  of  it.  At  least,  it 
was  so  stated  in  the  argument,  and  not  de- 
nied. 

The  order  of  the  Circuit  Court  denying  the 
injunction  is  affirmed. 


KENTUCKY  COURT  OP  APPEALS. 


L.  C.  NORMAN,  State  Auditor,  Appt., 

V. 

KENTUCKY  BOARD  OF  MANAGERS  of 
the  World's  Columbian  Exposition. 


(. 


Ky. 


.) 


1.  The  state  auditor  has  not  only  the 
ri^ht  bat  the  duty  to  question  the  va> 
lldity  of  a  leg^islati ve  appropriation  on 

the  ground  that  it  ia  unconstitutional  when  be  is 
called  upon  for  a  warrant  upon  the  treasurer  un- 
der such  appropriation. 

8.  An  appropriation  to  exhibit  the  re* 
sources  and  progress  of  the  state  at 

the  World*8  Ck>Lumbian  Exposition  is  for  a  public 
or  governmental  purpose. 

8.  Constitutional  requirements  as  to  a 
vote  on  the  **flnal  passage'*  of  a  biU 

apply  to  amendments  concurred  in  after  the  bill 
has  passed  both  Houses  by  the  House  in  which 
the  bill  was  originally  passed. 
4.   A  court  takes  Judicial  notice  of  and 
determines  for  Itself  the  law. 

Note.— For  constitutionality  of  legrislative  ap- 
propriations for  public  exhibitions,  see  Dagrfirett 
V.  Colgan«  14  L.  R.  A.  474, 82  Cal.  68.  See  also  note 
to  the  same  case  on  the  Keneral  subject  of  appro- 
priations of  public  money. 

For  presumption  of  proper  passage  of  statute, 
note  to  People  v.  McBlroy  (Mich.)  2  L.  R.  A.  600. 

0.  R.  A. 


5.  The  presumption  that  a  statute  has 
been  constitutionally  enacted  when  it 
has  been  enrolled,  sicrned  by  the  presldinir  officer 
of  each  House  and  approved  by  the  governor,  is 
not  conclusive  in  a  prooeedinir  by  mandamus  to 
enforce  it  where  facts  ehowiner  that  the  bill  was 
not  constitutionally  passed  are  alleged  by  the 
answer  and  admitted  by  demurrer. 

(FriK^r,  J.,  dfesentf.) 

(December  9, 180&) 

A  PPEAL  by  defendant  from  a  judgment  of 
/jl  the  Circuit  Court  for  Frankhn  County  in 
favor  of  complainants  in  a  proceeding  for  a 
writ   of  mandamus  to  compel  defendant  to 
issue  warrants  on  the  state  treasurer  for  the 
amounts  of  certain  appropriations  which  had 
been  made  by  the  state  Legislature  for  the  use 
of  complainants.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Knott  ft  Edelen,  William  Goe- 
bel,  and  Helm  ft  Bruce  for  appellant. 

Messrs.  Humphrey  ft  Davie  and  W.  P. 
D.  Bush  for  appellee. 

Holt*  Ch.  (7.,  delivered  the  opinion  of  the 
court: 

The  questions  in  this  case  are  of  supreme 
importance.  The  president  of  the  State  &oard 
of  Managers  of  the  World's  Columbian  Ex- 
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jitioQ  presented  a  proper  order  to  the  ap- 
lant,  the  state  auditor,  for  a  warrant  upon 
state  treasurer  for  a  portion  of  the 
K),000  claimed  to  have  been  appropriated 
an  Act  of  the  Legislature  to  make  an  ex- 
it of  tbe  resources  of  our  state  at  the  ex- 
ition.  Tbe  auditor,  acting  no  doubt  from 
)QScientious  desire  to  properly  discharge 
duty,  and  under  the  advice  of  the  attor- 
-general,  who  is  by  law  his  legal  adviser 
juch  matters,  refused  it,  and  this  is  an 
on  for  a  mandamus  to  compel  him  to  give 

is  said,  in  limine^  that  he  has  no  per- 
il interest  in  the  matter,  and,  being  a 
isterial  officer,  cannot  refuse  to  issue  it 
Q  the  ground  that  the  Legislature  could 
constitutionally  make  the  appropriation, 
hat  the  Act  was  not  constitutionally 
ed,—  in  short,  that  his  only  duty  was 
lience,  and  that  he  has  no  standing  in 
t.  It  is  a  general  rule  that  a  court  will 
listen  to  one  who  says  a  legislative  Act 
iconstitutional  unless  his  rights  are  in- 
ed,  or  he  has  a  right  to  question  it.  Sec* 
2tS0  of  our  new  Constitution,  however, 
:    ""No  money  shall  be  drawn  from  the 

treasury  except  in  pursuance  of  appro- 
ions  made  by  law  \"  and  our  statute  for- 
the  issue  by  the  auditor  of  a  warrant 

tlie  treasury  "  unless  the  money  to  pay 
jame  has  heen  appropriated   by   law."" 

Stat.  chap.  6,  art  1,  §  6.  U  the  Act 
3  Legislature  be  void  for  want  of  power 
ss  it,  or  because  it  was  not  passed  in 
anner  required  by  the  Constitution,  Uien 
lot  law  ;  and  the  auditor  is  vested  with 
power,  and  occupies  such  a  position, 
t  is  not  onlv  his  right,  but  his  duty, 
;ver  he  is  called  upon  to  order  the  pay- 
of  money  out  of  the  treasury,  to  inquire 
er  it  is  being  done  legallv.  He  is,  in 
lin  sense,  a  trustee ;  and  the  public  in- 
requires  that  his  office  should  jp^ive  him 
?ht  to  question  the  validity  of  a  legis- 

Act  under  which,  by  means  of  his 
it,  the  public  money  is  to  be  expended. 

right  to  the  mandamus  is  denied  by 
irst,  upon  the  ground  that  the  Jjegis- 
lias  no  power  to  make  the  appropria- 
It  is  urged  that  it  is  not  for  a  public 
ern mental  purpose.  Our  Constitution 
"Taxes  shall  be  levied  and  collected 
Mc  purposes  only."  It  is  often  dilfi- 
draw  the  line  which  bounds  consticu- 
taxation,  or  to  determine  whether  the 
e  is  one  in  aid  of  which  the  taxing 
may  be  invoked,  or  the  money  thus 
expended.  If  it  be  doubtful,  and  the 
.tare  has  seen  proper  to  exercise  the 

the  judiciary  should  not  interfere, 
ubt  is  then  to  be  solved  in  favor  of 
islative  action.  The  object  in  this 
?,  however,  is  to  exhibit  the  resources 
^ress  of  the  state.  It  is  not  to  pro- 
s  interest  of  one  or  a  few  individuals, 
haps  incidentally  that  of  the  public ; 

purpose  is  public  in  character,  and 
ed  and  intended  to  benefit  the  entire 
Jur  Legislature  has  repeatedly,  here- 
md  running  through  many  years,  ap- 
ed money  for  like  purposes,  and  its 
>  do  so  is  now  for  the  first  time  ques- 


tioned.  It  was  done  in  1876  for  the  Centen- 
nial Exposition  at  Philadelphia,  and  later 
for  the  one  at  New  Orleans.  This  was  well 
known  to  tlie  f ramers  of  our  present  Consti  • 
tution,  adopted  in  1891 ;  and,  had  it  been 
intended  to  forbid  the  exercise  of  the  power 
by  the  Legislature  for  such  purposes,  it 
would  no  doubt  have  been  done,  in  unmis- 
takable terms.  hi  our  opinion,  it  contains 
no  such  provision.  It  is  not  a  loaning  of  the 
credit  of  the  state,  and  therefore  forbidden 
by  it.  The  commissioners  selected  to  expend 
the  money  are  merely  the  state's  agents  to  do 
so,  and  provide  the  exhibit  for  the  benefit  of 
its  people.  The  Legislature  had  the  power 
to  provide  the  means  for  such  a  purpose,  but 
in  doing  so  was  bound  to  act  in  conformity 
to  the  institution. 

The  troublesome  question  in  the  case  is 
whether  it  has  done  so,  and  what  are  the 
duty  and  power  of  this  court  as  the  parties 
present  themselves.  The  auditor  claims  that 
it  has  not,  and  this  is  the  second  ground  of 
his  defense.  Section  46  of  our  Constitution 
provides:  ^'No  bill  shall  become  a  law  un- 
less, on  its  final  passage,  it  receives  the  votes 
of  at  least  two  fifths  of  the  members  elected 
to  each  House,  and  a  majority  of  the  mem- 
bers voting,  the  vote  to  be  taken  by  yeas  and 
nays,  and  entered  in  the  journal :  provided, 
any  Act  or  resolution  for  the  appropriation 
of  money  or  the  creation  of  debt  shall,  on  its 
final  passage,  receive  the  votes  of  a  majority 
of  all  the  members  elected  to  each  House.^' 
The  Act  originated  in  Senate,  and  passed 
that  body,  upon  a  yea  and  nay  vote,  entered 
upon  its  journal,  by  the  required  majority. 
It  then  went  to  the  other  House,  where,  after 
being  amended,  it  passed,  upon  a  like  vote, 
entered  upon  its  journal,  by  a  like  majority. 
It  then  came  back  to  the  Senate,  where  the 
amendments  were  concurred  in  without  a  yea 
and  nay  vote,  and  without  the  vote  of  a  ma- 
jority of  the  members  elected.  It  is  conceded 
by  the  counsel  for  the  appellees,  and  seems 
plain,  that  this  mode  of  proceeding  did  not 
conform  to  the  Constitution.  It  complied 
with  it  in  neither  letter  nor  spirit.  The*ob- 
ject  of  the  section  above  cited  was  to  have 
the  assent  of  a  majority  of  all  the  members 
elected  to  each  House  to  all  the  provisions 
of  the  Act,  and  that  this  should  appear  by  a 
yea  and  nay  vote  entered  upon  its  journal, 
if  a  bill,  after  passing  one  House  in  the 
proper  manner,  and  then,  after  amendment, 
passing  the  other  House  in  like  manner, 
could  come  back  to  the  House  in  which  it 
originated,  and  be  adopted  by  a  majority  of 
those  voting,  or  a  quorum,  it  would  defeat 
this  object,  and  render  the  section  ineffectual. 
Let  us  look  at  it  practically.  An  appropria- 
tion bill  of  $100  originates  in  the  Senate,  and 
is  properly  paijised.  It  goes  to  the  House, 
where  it  is  amended  by  making  the  sum 
$10,000,  and  is  then  properly  passed  by  it. 
It  returns  to  the  Senate  for  concurrence,  and 
is  adopted,  as  amended,  by  a  majority  of 
those  present,  without  a  yea  and  nay  vote. 
Can  it  be  well  contended  that  this  would  be 
a  compliance  with  the  Constitution?  If  so, 
then  there  being  thirty-eight  senators,  it 
would  require  twenty,  or  a  majoritv  of  them 
to  pass  a  bill  for  a  trifle:    but,  after  being 
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amended  in  the  House  so  as  to  perhaps  bank- 
rupt the  treasury,  it  could  be  concurred  in 
by  the  Senate  by  the  votes  of  eleven  members, 
or  a  majority  of  a  quorum ;  and  in  case  of 
the  House,  with  its  100  members,  it  would  re- 
quire fifty-one  to  pass  the  bill,  if  it  origi- 
nated there,  but  only  twenty-six,  or  a  major- 
ity of  a  quorum,  to  concur  in  it  after  it  had 
been  chanfi'ed  in  like  manner  by  the  Senate. 
Further  illustration  seems  needless. 

It  is  true  it  has  been  held  that  the  "*  final 
passage''  of  a  bill  means  when  it  first  passes 
the  body,'  and  not  when  it  returns  to  it,  after 
amendment,  for  adoption  ;  and  it  is  said  that 
the  constitutional  provision  as  to  the  number 
of  votes,  and  the  entry  of  the  yea  and  nay 
vote  on  the  journal,  does  not  apply  to  amend- 
ments, or  the  reports  of  conference  commit- 
tees. If  so,  then  no  matter  how  material  the 
change,  a  majority  vote  of  a  quorum  may 
pass  the  bill.  The  w6rds  "final  passage," 
as  used  in  our  Constitution,  mean  final  pas- 
sage. They  do  not  mean  some  passage  be- 
fore the  final  one,  but  the  last  one.  They  do 
not  mean  the  passage  of  a  part  of  a  bill,  or 
what  is  first  introduced,  and  which  may,  by 
reason  of  amendment,  become  the  least  im- 
portant. If  so,  then  the  body  may  pass 
what  is  practically  a  new  bill  in  a  manner 
counter  to  both  the  letter  and  spirit  of  the 
Constitution.  When  the  bill  was  voted  on 
in  the  Senate,  as  amended,  and  after  its  re- 
turn from  the  House,  there  never  was  any 
further  action  by  the  Senate.  It  was  the  final 
vote,  and  therefore  its  final  passage;  and, 
being  so,  a  majority  vot-e  of  all  the  members 
elected,  with  an  entry  by  yea  and  nay  vote 
upon  the  journal,  was  necessary  to  its  con- 
stitutional enactment.  The  bill ,  as  approved 
by  the  speakers  of  the  two  Houses  and  by  the 
governor,  never  was  passed  by  the  Senate,  by 
a  majority  of  all  its  members,  nor  by  a  yea 
and  nay  vote. 

It  is  said,  however,  upon  the  one  side, 
that,  having  been  enrolled,  signed  by  the 
presiding  officer  of  each  House,  and  approved 
by  the  governor,  the  Act  must  be  conclusively 
presumed  to  have  been  constitutionally  en- 
acted ;  that  public  policy  requires  this  rule, 
else  confusion  will  result,  by  our  statute  law 
being  reduced  from  a  state  or  certainty  to  one 
of  doubt.  Upon  the  other  side,  it  is  urged, 
with  equal  ability,  that  a  prima  facie  case 
only  is  thereby  presented,  and  that  resort  may 
be  had  to  the  journals  of  the  Legislature, 
which  are  required  by  the  Constitution  to  be 
kept,  and  are  kept,  under  the  supervision  of 
all  the  members,  as  to  the  truth  of  the  matter. 
Each  position  is  supported  by  numerous  au- 
thorities, and,  whether  the  one  rule  or  the 
other  obtains,  more  or  less  abuse  and  danger 
may  result.  There  is  some  dynamite  either 
way,  but  perhaps  not  as  much  in  the  latter  as 
some  apprehend,  as  the  party  questioning  the 
enrolled  and  approved  Act  must  at  the  outset 
overcome  a  prima  facie  case.  The  first  view 
is  the  English  one,  where  there  is  no  written 
constitution.  It  has  been  followed  by  our 
supreme  court,  and  by  at  least  nine  of  the 
supreme  courts  of  the  states.  The  weight 
of  authority  in  this  country,  as  declared  in 
perhaps  as  many  as  nineteen  states,  is,  how- 
ever, the  other  way.     All  agree  that  the  en- 
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rolled  and  approved  bill  cannot  be  impeached 
by  loose  papers  or  parol  evidence.  Public 
policy  forbids  it.  Too  much  mischief  would 
resul  t.  A  review  or  ci  tation  of  the  numeroua 
cases  is  unnecessary.  They  have  been  ex- 
amined. The  most,  if  not  all,  of  them  will 
be  found  cited  in  the  notes  on  page  135  of 
Cooley's  Constitutional  Limitations,  and  to 
the  case  of  FieUl  v.  Clark,  148  U.  S.  62,  86  L. 
ed.  801.  It  is  not  necessary,  however,  to  a 
proper  determination  of  this  case,  to  decide 
this  question.  It  would,  at  most,  be  settling 
a  mere  rule  of  evidence,  not  prescribed  by 
constitution  or  statute,  and  subject  to  excep- 
tion and  modification  by  the  courts.  If  it  had 
heretofore  been  prescribed,  it  would  not  con- 
trol this  case.  Here  no  property  rights  have 
become  fixed,  no  interests  vested,  but  two 
parties,  each  the  agent  of  the  state,  are  con- 
tending for  the  control  of  a  fund,  and  we 
must  consider  this  case  as  it  is  presented. 

The  court  is  asked  to  exercise  its  power, 
and  compel  the  auditor  to  comply  with  an 
Act  of  the  Legislature  which  the  Constitution 
requires  should  be  passed  in  a  certain  way. 
If  the  answer  of  the  auditor  merely  averred 
that  it  was  not  a  law,  or  denied  its  existence, 
or  that  it  had  not  been  constitutionally 
passed,  this  would  be  merely  pleading  a 
legal  conclusion.  It  would  need  no  denial. 
The  failure  to  do  so  would  not  1>e  an  admis- 
sion of  its  truth.  A  court  takes  judicial  no- 
tice of,  and  determines  for  itself,  the  law. 
You  cannot  aver  or  prove  a  public  statute. 
Thus,  although  a  pleading  may  purport  to 
state  its  terms  or  effect,  but  do  so  incorrectly, 
a  demurrer  does  not  admit  the  averment. 
Pennie  v.  Rets,  132  U.  S.  464,  33  L.  ed.  42« ; 
Interstate  iMnd  Co.  v.  Maxicell  Land  Grant 
Co.  139  U.  S.  569,  35  L.  ed.  278.  The  court 
tries  the  question  as  one  of  law,  and  a  de- 
murrer admits  as  true  only  averments  of  facta 
well  pleaded,  and  not  legal  conclusions.  The 
answer  of  the  auditor,  however,  sets  out  the 
facts  connectijd  with  the  passage  of  the  Act. 
It  states  what  was  done,  and  what  was  not 
done.  It  avers  the  facts  connected  with  its 
passage,  and  files  as  a  part  of  it  a  copy  made 
by  the  public  printer  of  the  journal  of  the 
Senate  relating  to  it.  These  facts  as  to  the 
manner  of  its  passage  were  admitted  by  a 
general  demurrer.  They  show  the  Act,  when 
it  came  back  to  the  Senate  after  amendment,^ 
was  not  voted  for  by  a  majority  of  all  the 
senators,  and  that  a  yea  and  nay  vote  was  not 
taken.  It  was  not,  therefore,  constitutionally 
passed ;  and  yet  the  court  is  asked  by  the 
appellees  to  use  its  power  to  enforce  it  by 
mandamus,  when  by  their  demurrer  to  the 
answer,  and  failure  to  plead,  they  are  to  be 
regarded  as  agreeing  that  this  is  true.  A 
court,  when  asked  to  exercise  its  power  by 
means  of  mandamus,  should  regard  the  sub- 
stance, and  not  the  sliadow.  Its  use  is  con- 
fined to  those  cases  where  the  law  has  given 
no  specific  remedy,  and  where,  in  justice  and 
good  government,  there  ought  to  be  one.  It 
is  summary  in  character,  and  may  be  resorted 
to  wben  injustice  is  about  to  be  done.  A 
court  should,  in  its  discretion,  grant  it  only 
when  it  is  essential  to  this  end.  The  peti 
tioner  must  have  a  clear  right,  and  no  other 
appropriate  remedy  to  prevent  injustice  and 
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ig.  It  is  defined  in  our  Ciyil  Code  as 
raer  '*to  perfonn  an  act,  or  omit  to  do 
;t,  the  performance  or  omission  of  T^^hich 
joined  by  law, "  and  4s  the  instrument 
court  of  law,  much  as  an  injunction  is 
of  a  court  of  equity.  Cases  may  be 
i  where  it  bas  been  refused,  in  the  exer- 
)f  a  proper  discretion,  although  the  peti- 
r  had  a  clear  legal  right  and  it  is  to  be 
:ed  or  withheld,  in  the  discretion  of  tho 
;,  as  the  purposes  of  justice  may  require. 
being  the  end  and  object  of  the  writ,  it 
Id  not  be  granted  to  afford  relief  which 
•arty  claims  by  virtue  of  an  Act  con- 
1  by  him  to  be  unconstitutional.  The 
ide  of  appellees,  and  the  nature  of  the 
:  asked,  must  be  considered.  Although 
ppellees,  like  the  auditor,  represent  the 

yet  they  demur  to  the  answers,  saving, 
I  cannot  go  behind  the  enrolled  bill,  noi 
der  the  admitted  facts  set  out  in  the  an- 
;"  the  intended  effect  of  this  being  to 
nt  a  decision  as  to  the  validity  of  the 

Their  action  cannot  be  disregarded 

asking  this  writ.     The  provision  of  the 

:itution  is  mandatory  ;  and,   when  this 

is  called  upon  to  exercise  a  power,  re- 

for  a  co-ordinate  department  of  the 

nment  cannot  be  suffered  to  override  tho 

imental  law,  by  virtue  of   which  both 

id  exist.     A  constitutional  rule  is  not 

for  the  Legislature,   but  this  and  all 

courts.     We  must  exercise  our  power 

fidelity  to  it ;  and,  when  we  are  urged 

Id  that  the  signatures  to  the  Act  import 

is  confessed  by  the  party  asking  relief 

untrue,  and  to  enforce  as  law  an  act 

ly  in  violation  of  the  Constitution,  the 

in  the  exeroise  of  its  discretion  in  the 
f  this  writ,  should  withhold  it.  Our 
aal  wishes  in  the  matter  cannot  be  con- 
l.  If  the  people  desire  this  appropria- 
nade,  the  Legislature  will  doubtless  do 
lit  nothing  connected  with  the  matter 
re  important  to 'all  than  that  it  shall  be 
according  to  law.  It  is  manifest  the 
T  cannot  be  truthfully  denied.  This 
in  substance,  admitted  upon  the  argu- 
of  the  cause  by  the  appellee's  counsel, 
p  this  state  of  case,  it  is  proper  to  reverse 
drpneiit,  with  directions  to  dismiss  the 
on,  and  it  is  so  ordered. 

win  and  Bennettt  J  J.,  concur  in  the 
on. 

iinett*   J. ,    concurring : 

appellees,  as  World's  Fair  commis- 
s,  filed  their  petition  in  the  Franklin 
t  court,  against  the  appellant,  as  audi- 
>  compel  him  to  issue  his  warrant  upon 
?a8ury  for  the  sum  of  $26,000,  upon 
rouchers,  approved  by  the  governor,  for 
iim,  alleging  that  the  auditor  was  di- 

to  issue  the  warrant  by  the  Act  of  the 
lature  making  the  appropriation.  The 
)r,  in  his  answer,  alleged  that  the  bill 
Ig  the  appropriation  of  $100,000  to  the 
I's  Fair  originated  in  the  Senate,  and 
I  that  body  upon  the  call  of  the  yeas 
iys,  which  were  entered  in  the  journal 
onstitutional  majority  ;  that  the  House 
d  to  pass  the  bill  as  it  came  from  the 


Senate  but  passed  it  with  amendments,  and 
then  the  bill  and  house  amendments  were  sent 
to  the  Senate,  and  that  body  concurred  in  the 
house  amendments,  but  not  by  a  constitu- 
tional majority,  nor  by  the  yeas  and  nays 
entered  in  the  journal ;  that  the  bill  was 
therefore  unconstitutional  and  void.  The 
appellants,  by  their  demurrer  to  the  answer, 
admitted  the  allegations  of  fact  to  be  true, 
and  insisted  that,  notwithstanding  the  truth 
of  the  allegations,  the  bill  being  prima  facie 
regular  and  valid,  the  auditor,  whose  duty 
was  in  this  particular  mandatory,  was  a  min 
isterial  ofiScer,  and  could  not  refuse  obedience 
to  the  law's  mandate  because  there  was  some 
latent  infirmity  in  the  bill  that  rendered  it 
invalid.  The  chancellor,  upon  the  hearing 
upon  the  af;reed  facts,  adjudged  that  the 
auditor,  acting  in  a  ministerial  capacity, 
should  issue  his  warrant,  because  he  had  no 
Tiftht,  as  a  ministerial  officer,  to  question  the 
constitutionality  of  the  bill ;  it  being  prima 
facie  valid.     Tne  auditor  appeals. 

The  auditor  relies  upon  section  46  of  the 
Constitution,  which  reads  as  follows:  ^'No 
bill  shall  be  considered  for  final  passage  un- 
less the  same  has  been  reported  by  a  com- 
mittee, and  printed  for  the  use  of  the  mem- 
bers. Every  bill  shall  be  read  at  length  on 
three  different  days  in  each  House ;  but  the 
second  and  third  readings  may  be  dispensed 
with  by  a  majority  of  a1 1  the  members  elected 
to  the  House  in  which  the  bill  is  pending. 
.  .  .  No  bill  shall  become  a  law  unless, 
on  its  final  passage,  it  receives  the  votes  of 
at  least  two  fifths  of  the  memljers  elected  to 
each  House,  and  a  majority  of  the  members 
voting,  the  vote  to  be  taken  by  yeas  and 
nays,  and  entered  in  the  journal :  provided, 
any  Act  or  resolution  for  the  appropriation 
of  money,  or  the  creation  of  a  debt,  shall,  on 
its  final  passage,  receive  a  majority  of  all 
the  members  elected  to  each  House." 

There  is  a  history  of  abuses  and  wrongs 
in  the  leg[islative  department,  under  the  old 
Constitution,  that  caused  the  section  supra 
to  be  ingrafted  in  the  Constitution,  and 
adopted  by  the  people,  to  wit,  it  had  become 
a  frequent  practice  under  the  old  Constitu- 
tion, to  pass  bills  as  reported  by  the  com- 
mittee, by  their  titles,  and  by  a  civa  voce 
vote ;  the  bills  never  having  been  read  for 
the  information  of  the  members,  only  the 
few  and  faithful  understanding  that  they 
contained  large  appropriations,  grants,  mo- 
nopolies, and  other  iniquities.  It  was  intend- 
ed by  said  section  to  prevent  the  repetition 
of  these  methods,  and  to  secure  honest  and 
enlightened  le^rislation.  Therefore  it  was 
provided  that  the  bill  should  be  printed  for 
the  use  of  the  members ;  that  it  should  be 
read  at  length  on  three  different  days  in  each 
House,  unless  the  second  and  third  readings 
were  dispensed  with  by  a  majority  of  all  the 
members  elected  to  the  House  in  which  the 
bill  is  pending.  But  the  reading  of  the 
bill  at  least  once  cannot  be  dispensed  with. 
Then,  if  the  members  feel  fully  advised, 
they  may  dispense  with  the  other  two.  Also, 
no  general  bill  can  l)ecome  a  law  unless  it 
receives  on  its  final  passage  the  votes  of  at 
least  two  fifths  of  all  the  members  elected  to 
each  House,  and  that  number  must  be  a  ma- 
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jority  ol  those  voting,  and  the  vote  must  be 
taken  by  the  yeas  and  nays,  and  entered  in 
the  journal.     Also,  a  bill  for  the  appropria- 
tion of  money  or  the  creation  of  a  debt  must 
receive,  on  its  final  passage,  a  majority  of 
all  the  members  of  each  House,  the  vote  to 
be  taken  by  yeas  and  nays,  and  entered  in 
the  journal.     Now,  there  can  be  no  doubt 
that  each  of  these  provisions,  requiring,  on 
the  final   passage  of  the  bill,  at  least  two 
fifths  or  a  majority  of  the  votes,  as  the  case 
may  be,  of  all  the'  members  elected  to  each 
House,  to  be  taken  bv  ^eas  and  nays,  and 
entered  in  the  journal,  is  mandatory,  and, 
unless  each  of  them  is  complied  with,  the 
bill  is  not  constitutionally  enacted.     This 
court,   in  the  case  of    Vamfy  v.  Justice,  86 
Ky.  601,  says,  in  reference  to  the  mandatory 
character  of  consti  tu t ional  prov isions :   When 
the  **  language  [of  the  Constitution]  j^ives  a 
direction  as  to  the  manner  of  exercising  a 
power,  it  was  intended  that  the  power  should 
be  exercised  in  the  manner  directed,  and  in 
no  other  manner.     It  is  an   instrument  of 
words,  granting  powers,  restraining  powers, 
and  reserving  rights.     These  words  are  fun- 
damental words,  meaning  the  thinp;  itself; 
they  breathe  no  spirit  except  the  spirit  to  be 
found  in  them.     To  say  that  these  words 
are  directory  merely,  is  to  license  a  violation 
of  the  instniment  ever^  day  and  every  hour. " 
Now,  as  the  appropriation  to  the  World's 
Fair  is  an  appropriation  in  the  sense  of  the 
Constitution,  the  bill,  in  order  to  be  consti- 
tutionally  passed,    should   receive,    on   its 
final  passage  fifty -one  votes   in  the  House, 
supposing?  the  whole  number  of  members  to 
be  one  hundred,  and  twenty  in  the  Senate, 
supposing  the  whole  number  of  senators  to  be 
thirty -eight.    8o  the  question  is,  What  is  the 
final  passage  of  a  bill?    And  does  the  final 
passage  of  a  bill  include  the  adoption  of  an 
amendment  by  either  House  that  is  sent  to  it 
by  the  other  House?    It  seems  to  be  clear 
that  the  final  passage  of  a  bill  is  the  vote  by 
which  the  bill  becomes  a  law,  when  signed 
by  both  speakers  and  the  governor ;  and  that 
this  definition  includes  all  amendments  there 
can  be  no  manner  of  doubt,  as  one  illustra- 
tion will  show :    Bay  the  House  appropriates 
$50,  and  the  bill  is  sent  to  the  Senate  for 
concurrence  in  the  appropriation,  but  it  does 
not  concur  in  that   appropriation,    but  in- 
creases it  to  $100,  ana  sends  it  back  to  the 
House  for  its  concurrence  in  that  sum.     The 
bill  is  not  as  yet  a  law.     The  Senate  has  re- 
fused to  concur  in  the  house  bill,  but  in- 
creases the  sum,  and  asks  the  House  to  con- 
cur in  appropriating  that  sum.     Unless  the 
House  does  comcur,  the  bill   is  not  a  law. 
Therefore,  it  takes  the  action  of  the  House 
to  appropriate  $100,  aud   it  is  then  finally 
passed,  and  becomes  a  law,   appropriating 
$100.     It  is  then  enrolled  as  one  bill.     No 
amendment  appears.     So  to  say  tbat  the  last 
action  of  the  House  is  not  the  final  passage 
of  the  bill  is  clearly  a  mistake.      Such  a 
construction  would  restore,  in  full  panoply, 
the  evils  that  existed  under  the  ola  Consti- 
tution, instead  of  suppressing  them  forever; 
for  not  less  than  fifty -one  members  of  the 
House  could  vote  away  $60  of  the  people's 
money ;  but  the  Senate,  by  amendment,  could 
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raise  tiiat  sum  to  $50, 000  and  the  House,  by 
a  mere  majority  of  a  quorum,  could  concur 
in  the  amendment,  thus  defeating  and  nulli- 
fying the  provision  supra. 

The  next  quesion  is,  Can  the  auditor,  con- 
ceding   his  duty,    under   the    bill,    to   be 
purely  ministerial,  raise  the  question  as  to 
the  validity  of  the  bill,  or  be  justified  in 
refusing  to   issue  the   warrant?      It  seems 
that,  when  a  law  commands  an  ofllcer  to  do 
a  certain  thin^,    it  is  mandatory,    and  the 
officer  cannot  rightfully  refuse  obedience,  if 
the  law  is  prima  facie  regular  and  valid. 
Public    policy  requires  that   this  rule  be 
strictly  adhered  to;  for  to  allow  a  minis- 
terial ofiicer  to  call  in  question  a  law  prima 
facie  valid,  that  it  is  nuMle  his  duty  to  exe- 
cute, would  license  him  to  interrupt  and  de- 
feat the  administration  of  the  government, 
at  his  pleasure.     The  clerk  of  this  court,  if 
such  principle  was  tolerated,  might  refuse 
to-day  to  read  or  sign  the  orders,  because  in 
his  opinion  the  law  requiring  him  to  per- 
form that  duty  was  invalid  by  reason  of  some 
latent  infirmity  in  it.     Mr.  Mechem  on  Pub- 
lic Officers  (sec.  523)  states  the  rule  correctly 
upon  this  subject,  as  follows:    **It  is  not 
within  the  scope  of  the  duties  of  a  minis- 
terial officer  to  pass  upon  the  validity  of 
laws,    instructions,    or    proceeding    prima 
facie  valid,  and  requiring  his  action.     His 
only  duty  in  such  a  case  is  obedience ;  and, 
as  will  be  seen  hereafter,  he  cannot  excuse 
himself  by  undertaking  to  show  the  uncon- 
stitutionality or  other  invalidity  of  the  law, 
or  the  irregularity  of  the  proceedings. "    The 
rule  thus  announced  is  fully  sustained  by 
the  leading  cases  of  the  United  States,  and 
is  eminently  conservative.     This  court  has, 
time  and  again,  recognized  the  right  of  the 
auditor  to  resist  the  mandate  of  the  Legisla- 
ture upon  the  ground  that  it  had  no  consti- 
tutional authority  to  require  it;  but  in  all 
such  cases,  as  admitted  by  one  of  the  coun- 
sel for  appellant,   the  infirmity  was  sug- 
gested by  the  bill  itself.     But  the  question 
here  is  unlike  any  that  has  been,  reported. 
Here,  on  the  one  side,    is  tlie  auditor,  the 
financial  officer  of  the  state,  required  to  pay 
to  the  agents  of  the  state  certain  moneys  to 
be  expended  in  a  certain  way, — ^not  to  pay 
debts  or  to  discharge  obligations  incurrea. 
No  rights  of  third  persons  have  intervened, 
but  the  contest  is  between  the  officers,  as  to 
whether  the  money  should  be  handed  over  to 
be  expended  in  behalf  of  the  state ;  and  the 
auditor  refuses  to  pay  it  upon  the   ground 
that  the  bill,   although  regular  and  valid 
upon  its  face,  is,  on  account  of  the  failure 
to  do  certain  things  required  by  the  Con- 
stitution, unconstitutional  and  void.      The 
agents  admit,  upon  demurrer,  the  facts,  and 
one  of  their  counsel  admits,  in  his  argument 
before  the  court,  that  the  bill,  by  reason  of 
the  s.aid  noncompliance  with  the  provisions 
of  the  Constitution  in  the  particulars  pointed 
out  by  the  auditor,  and  as  suggested  by  the 
governor  in  his  veto  of  a  similar  bill,  is  un- 
constitutional and  void.     So  for  us  to  say  to 
the  auditor  that  he  must  pay  out  the  people's 
money,  notwithstanding  the  bill  to  do  so  is 
unconstitutional  and  void,  and  no  rights  of 
third  parties  have  intervened,  making  it  just 
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equitable  to  do  so,  would  be  a  traYesty 
1  justice,  and  self -stultification.  All  the 
ibers  of  the  court  as^reeing  that  the  bill 
iconstitutional,  ana  three  agreeing  that 
luditor,  under  the  circumstances,  has  the 
t  to  withhold  his  warrant  on  that  ac- 
t,  the  judgment  ought  to  be  reYersed, 
directions  to  dismiss  the  petition. 

*yor,  J,  y  dissenting : 
I  the  dth  of  February,  1892,  and  during 
)resent  legislatiYe  session,   a  bill  was 
duced  in  the  Senate  entitled  ''A  Bill  to 
ide  for  the  Collection  and  Exhibition  of 
iesources  and  EYidences  of  the  Progress 
e  State  of  Kentucky  at  the  World's  Fair 
mbian  Exposition  of  1898.  "*    The  bill 
ined  an  appropriation  of   $100,000  for 
purpose,  and  placed  that  sum  under  the 
ol  of  a  board  of  managers,   who  were 
red  to  execute  a  bond  for  the  faithful 
arge  of  their  duties,   and  to  draw  the 
Y  from  the  treasury  of  the  state,  upon 
nrarrant    of    the    auditor,     on    proper 
lers  first  approYed  by  the  gOYemor,  etc. 
nil  passed  the  Senate  in  the  manner  re- 
d  by  the  Constitution,   and,   that  fact 
g  been  announced  to  the  House,   that 
considered  and  passed  the  bill  in  like 
er,  with  an  amendment,   and  then  re- 
1  the  bill  to  the  Senate,  where  it  origi- 
,  when  that  body  suspended  the  rules, 
)ncurrcd  in  the  amendment ;  but  on  this 
Iment  no  Yote  was  taken  by  a  call  of 
?as  and  nays,  and,  in  so  far  as  appears 
the  senate  journal,  without  a  majoritY 
r  for  the  bill  as  amended.     The  40th 
Q  of   the   Constitution   proYides  that 
House  of  the  General  AssemblY  shall 
ind  publish  daily  a  journal  of  its  pro- 
igs,  and  the  Yeas  and  nays  of  the  mem- 
n  any  question  shall,  at  the  desire  of 
<ro  of  the  members  elected,  be  entered 
journal."    The  46th  section  proYides 
no  bill  shall  be  considered  for  final 
:e  unless  the  same  has  been  reported  by 
nnittee,  and  printed  for  the  use  of  the 
3rs.     EYery  bill  sliall  be  read  at  length 
ee  different  days  in  each  House,   but 
rond  and  third  readings  may  be  dis- 
:  with  by  a  major it)r  of  all  the  mem- 
ectcd  to  the  House  in  which  the  bill 
ling.     But,  wheneYer  a  committee  re- 
>r  fails  to  report  a  bill  submitted  to  it 
osonable  time,  the  same  may  be  called 
any  member,  and  be  considered  in  the 
tianner  it  would  haYe  been  considered 
ad  been  reported.     No  bill  shall  be- 
,  law  unless,  on  its  final  passage,    it 
s  the  Yotes  of  at  least  two  fifths  of  the 
Ts  elected  to  each  House,   and  a  ma- 
3f  the  members  Yoting ;  the  Yote  to  be 
jy  yeas  and  nays,  and  entered  in  the 
I  :  proYided,  any  Act  or  resolution  for 
)ropriation  of  money  or  the  creation 
;  shall,  on  its  final  passage,  receiYethe 
f  H  majority  of  all  the  members  elected 
I  House. "    It  appears,  therefore,  that 
1,  as  it  originated  in  the  Senate,  was 
by  the  constitutional  Yote,  and  in  the 
-  prescribed  by  the  Constitution,  and, 
snt  to  the  House,  the  bill,  as  amended, 
that  body  as  required  by  the  Constitu- 
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tion,  but  on  its  return  to  the  Senate,  as  amend- 
ed, there  was  no  call  of  the  yeas  and  nays 
by  that  body,  but  a  concurrence  only  in  the 
amendment :  and  what  the  Yote  was,  does  not 
appear.     Section  56  of  the  Constitution  pro- 
Yides that  ^'no  bill  shall  become  a  law  until 
the  same  shall  haYe  been  signed  by  the  pre- 
siding ofiicer  of  each  of  the  two  Houses,  in 
open  session ;  and,  before  such  ofiicer  shall 
haYe  afllxed  his  signature  to  any  bill,  he  shall 
suspend  all  other  business,  declare  that  sudh 
bill  will  now  be  read,  and  that  he  will  sign 
the  same,  to  the  end  that  it  may  become  a 
law.     The  bill  shall  then  be  read  at  length, 
and  compared ;  and,    if  correctly  enrolled, 
he  shall,  in  the  presence  of  the  House,    in 
open  session,  and  before  any  other  business 
is  entertained,  aifix  his  signature,  which  fact 
shall  be  noted  in  the  journal,   and  the  bill 
immediately  sent  to  the  other  House.     When 
it  reaches  the  other  House,   the  presiding 
officer  thereof  shall  immediately  suspend  all 
other  business,  announce  the  reception  of  the 
bill,  and  the  same  proceeding  shall  thereupon 
be  obserYed,  in  CYcry  respect,  as  in  the  House 
in  which  it  was  first  signed  ;    .     .     .     and 
thereupon  the  clerk  of  the  latter  House  shall 
immediately  present  the  same  to  the  gOYernor 
for  his  signature  and  approval . "  The  gOYern- 
or,  on  the  presentation  of  a  bill  to  him  after 
it  has  reoeiYed  the  signature  of  each  speaker, 
either  approves  the  bill,  or  returns  it,  with 
his  objection,  to  the  House  in  which  it  or- 
iginated, or,  if  he  fails  to  return  the  bill 
within  ten  days,  (Sundays  excepted,)  it  be- 
comes a  law,  unless  a  legislative  adjourn- 
ment prevents  it ;  and  in  that  event  he  must 
disapprove  it  within  ten  days  after  the  ad- 
journment, by  having  his  veto  spread  upon 
the  register  kept  by  the  secretary  of  state. 
The  bill  in  Question  was  approved  by  the 
governor,  ana  has  been  deposited  with  the 
archives  of  state  as  the  enrolled  bill,  and  as 
the  law  of  the  land.     I  have  been  thus  care- 
ful in  setting:  forth  these  various  provisions 
of  the  Constitution,  as  from  them  originates 
this  1  itigation  between  the  auditor  and  the 
board  of  managers  of  the  fund  appropriated. 
It  is  insisted  by  the  one  side  that  bv  section 
46  of  the  Constitution,  just  quoted,  the  '*  final 
passage  of  a  bill"  means  the  vote  on  the  bill 
after  it  has  been  perfected  by  amendments 
or  otherwise,  and  in  a  condition  to  become  a 
law ;  that  is,  ^  final  passage"  means  the  last 
vote  on  the  bill.     On  the  other  hand,    it  is 
maintained  that  when  a  bill  has  passed  either 
House  by  a  two- fifths  vote,  or  by  a  majority 
vote  of  all  the  members  when  money  is  ap- 
propriated, it  must  be  regarded  as  the  final 
passage  of  the  bill ;  that  is,  there  can  only 
be  one  passage  of  a  bill,    and  that  is  its 
final  passage,  and  subsequent  amendments, 
whether  formal  or  substantial,  can  be  adopted 
by  the  vote  of  a  majority  of  a  quorum.     The 
board,  by  its  president,  W.  L.  Dulaney,  in 
accordance  with  the  provisions  of  the  bill, 
presented  to  the  auditor  his  vouchers,  prop- 
erly approved   by   the   governor,    ana  de- 
manded a  part  of  the  sum  appropriated  to  de- 
fray expenditures  connected  with  Kentucky's 
exhibit  at  the  World's  Pair ;  and  the  auditor 
refused  payment  on  the  ground  that  the  bill 
was  unconstitutional,  for  two  reasons :   Firiiy 

86 


062 


Kentucky  Court  of  Appeals. 


Dec., 


the  bill  having  been  amended  by  the  House, 
a  mere  concurrence  in  the  amendment  by 
the  Senate,  without  a  call  of  the  yeas  and 
nays,  showing  that  a  majority  of  the  Senate 
voted  for  the  bill  as  amended,  is  in  viola- 
tion of  section  46  of  the  Constitution  ;  second, 
the  Legislature  had  no  power,  even  by  a 
majority  vote,  to  make  such  an  appropria- 
tion. The  auditor  having  challenged  in  this 
manner  the  validity  of  the  bill,  the  board 
of  managers  instituted  these  proceedings  in 
the  Franklin  circuit  court  for  a  mandamus 
requiring  him  to  issue  his  warrant  on  the 
treasury  for  the  sums  specified  in  the 
vouchers  presented  to  him.  The  answer 
filed  by  the  auditor  sets  forth  in  detail  tlie 
legislative  proceedings  as  to  the  manner  in 
which  the  bill  was  passed ;  that  the  journal 
of  the  Senate  fails  to  show  the  yea  and  nay  I 
vote  on  the  bill  as  amended  by  the  House, 
or  that  a  majority  of  the  senators  voted  for 
the  bill  as  amended.  A  demurrer  was  sus- 
tained to  the  answer,  and  the  case  comes  to 
this  court  with  the  admission  made  by  the 
demurrer,  and  also,  as  a  matter  of  fact,  that 
the  journals  will  show  that  no  vote  was  taken 
in  the  Senate  by  a  call  of  the  yeas  and  nays 
on  the  bill  as  amended  by  the  House,  and 
nothing  on  the  face  of  the  senate  journal 
showing  that  a  majority  of  the  Senate  voted 
for  the  amendment. 

It  was  argued  that  the  auditor,  being  a 
ministerial  officer,  could  not  raise  the  con- 
stitutional question  as  to  the  manner  in 
which  the  Act  passed.  It  is  true  that  neither 
he  nor  bis  bondsmen  would  have  been  liable 
if  payment  had  been  made,  and  the  Act  held 
(OS  It  has  been)  unconstitutional ;  but  I 
think  it  equally  clear,  under  numerous  de- 
cisions of  this  court  that  it  is  not  only  his 
right,  but  his  duty,  to  contest  every  claim 
in  regard  to  which  he  is  required  to  draw 
his  warrant  on  the  treasury,  when,  in  his 
opinion,  it  is  not  properly  verified,  or  has 
not  been  allowed  or  appropriated  according 
to  law.  He  is  the  trustee  of  the  state's 
funds,  and  to  such  an  extent  that  not  one  cent 
can  be  drawn  from  the  treasury  without  his 
warrant ;  and  his  persistency  in  refusing  to 
pay  this  claim  not  only  attests  his  fidelity 
and  efficiency  as  an  official,  but  his  defense, 
in  which  he  is  sustained  by  my  associates, 
has  saved  to  the  state  an  expenditure  from 
the  treasury,  under  a  void  unconstitutional 
enactment,  the  sum  of  $100,000. 

I  do  not  believe  his  defense  in  response  to 
the  petition  for  a  mandamus  is  available, 
and  shall  proceed  to  give  my  reasons  for 
dissenting  from  the  principal  opinion. 

I  shall  assume  without  any  discussion,  as 
the  entire  questions  have  been  ox>n8idered  in 
consultation,  that  the  Legislature  had  the 
power,  under  the  Constitution,  to  pass  the 
bill,  and  the  only  objection  to  its  validity 
as  a  law  is  that  the  bill  was  not  passed  in 
the  manner  provided  by  the  Constitution. 
It  is  contended  by  my  associates  that  the  de- 
murrer, as  well  as  the  agreed  facts,  admit 
the  bill  was  not  passed  in  conformity  to  the 
(constitution,  and  by  this  admission  the  ap- 
pellees have  in  some  manner  deprived  them- 
sebes  of  the  right  to  a  mandamus.  In  other 
words,  that  a  party  may  come  into  court, 
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and,  in  a  litigation  involving  the  construc- 
tion of  constitutional  provisions,  by  admit- 
ting that  a  bill  was  not  read  for  the  first 
time,  or  that  the  yeas  and  nays  were  not 
called  as  provided  by  the  Constitution,  he 
admits  the  unconstitutionality  of  the  Act, 
and  will  not  be  heard  to  say  that  the  journals 
of  either  House,  showing  that  fact,  are  no 
evidence,  as  against  the  enrolled  bill.  The 
appellees  only  admitted  the  truth,  and,  if  a 
denial  had  beien  made  as  to  what  the  journals 
would  show  in  that  particular,  it  would  have 
been  false ;  for  they  do  show  that  the  yeas 
and  nays  were  not  called  when  the  amend- 
ment in  the  House  was  concurred  in  by  the 
Senate.  Therefore,  the  question  is.  Can  the 
journals  be  introduced  as  evidence  to  contra- 
dict or  to  nullify  the  enrolled  bill?  It  is 
plain  that  the  constitutionality  of  an  Act 
cannot  be  determined  by  the  admissions  of  a 
party,  and  when  brought  in  question,  where 
evidence  is  offered  to  show  the  Act  to  be 
void,  the  highest  and  best  evidence  must  be 
adduced  ;  and,  if  the  journal  of  the  Senate  is 
incompetent  for  that  purpose,  the  admission 
that  it  is  competent  would  not  make  it  so. 
Mr.  Justice  Cooley  says  the  court  will  not 
act  upon  the  admission  of  parties  that  an  Act 
was  not  passed  in  accordance  with  the  Con- 
stitution. Const.  Lim.  6th  ed.  p.  168,  note. 
See  also  Ijegg  v.  AnimpoUs,  42  Md.  203,  for 
a  discussion  of  this  question.  If  the  issue 
had  been  made  by  a  denial,  the  auditor 
would  have  offered  to  introduce  the  journals ; 
and,  upon  the  objection  of  the  appellees  as 
to  the  competency  of  the  testimony,  the 
identical  question  would  have  been  made 
that  was  raised  bv  the  demurrer.  If  the  ap- 
pellees had  not  tiled  a  demurrer,  nor  replied 
to  the  answer  of  the  auditor,  and  submitted 
the  case  in  that  condition,  the  court  would 
have  been  compelled  to  hold  that  the  answer 
constituted  no  defense.  The  appellees  have 
done  nothing  to  waive  their  legal  ri^ht. 
They  come  into  court  with  a  clear  legal  right 
to  demand  of  the  auditor  this  money,  and 
it  is  the  auditor  setting  up  a  defense  based 
upon  incompetent  testimony  which  is  taken 
hold  of  by  my  associates  as  evidencing  such 
an  unconscientious  claim  as  to  lustlfy  them 
in  denying  a  remedy  for  the  enforcement  of 
a  clear  legal  right ;  and  to  do  this  they  go 
back,  not  at  the  instance  of  the  appellees, 
but  at  the  instance  of  the  auditor,  to  see 
whether  the  journals  establish  tlie  truth  of 
the  fact«  alleged  by  the  defense, — facts  the 
appellees  admit  to  exist;  and  admitting  the 
truth  in  regard  to  a  matter  over  which  they 
had  no  control,  and  that  is  incompetent  tes- 
timony for  any  purpose  on  this  issue,  they 
are  denied  a  remedy  to  which  they  would 
have  been  entitle<l  but  for  this  incompetent 
testimony.  This  is  based  on  the  idea  that 
the  appellees  have  on  interest  in  this  contro- 
versy ;  and,  if  this  be  true,  they  have  no 
standing  in  court,  and  the  c^ase  should  be 
dismissed  on  that  ground.  I  can  see  nothing 
in  the  argument  sustaining  this  view,  ana 
it  is  at  last  a  decision,  in  effect,  that  you 
may  declare  a  law  invalid  by  reason  of  the 
Legislature  failing  to  pass  a  law  in  the 
manner  required  by  the  Constitution;  and 
the  question  arises,  Is  the  validity  of  the  Ac- 
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be  determined  bv  the  enrolled  bill,  or  by 
journals  of  the  Senate,  showing?  the  man- 
of  its  passage?    It  is  contended,  on  the 
liaDd,  that  where  the  journals  show  that 
Constitution  has  not  been  complied  with 
he  passage  of  a  bill,  the  bill  is  a  nullity  ; 
,  on  the  other,  it  is  argued  that  the  man- 
of  passing  bills  is  exclusively  within 
province  of  the  Legislature,  in  the  exer- 
of  the  power  conferred  by  the  Constitu- 
,  and  that  when  a  bill  is  authenticated 
he  manner  provided  by  section  56  of  the 
stitution,  and  promulgated  as  the  law, 
conclusive  evidence  of  its  existence  as 
iw,  although  the  requirements  of   the 
stitution  as  to  the  manner  of  its  passage 
not  have  been  complied  with.     It  is  not 
ned  that  the  two  speakers  can  sign  a 
either  in  or  out  of  session,  and  have  it 
oved  by  the  governor,   and   that    this 
iS  it  a  law,  although  it  may  never  have 
introduced.     To  do  this  you  must  im- 
corruption  and  fraud  to  both  speakers 
the  executive — a  case  that  woula  never 
,  and  too  futile  in  its  suggestions  to  de- 
notice  in  an  opinion, 
all  the  courts,  when  a   bill   has  been 
d  by  the  speaker  of  each  House,  and  de- 
d  a  law  in  the  presence  of  the  members 
3h  body,  approved  by  the  governor,  and 
with  the  archives  of  state  as  the  law  of 
ind,  look  to  this  enrolled  bill  as  con- 
ve  of  the  fact  that  the  bill  was  properly 
d,  and  leave  the  co-ordinate  branch  of 
:ovemment,  whose  duty  it  is  to   pass 
when  acting  within  the  scope  of  its 
:,  responsible  to  its  constituency   for 
lanner  of  its  exercise?     The  case   of 
07'  V.  IlapcrqftylA  Bush,  284,  is  relied 
each  party  as  sustaining  the  view  they 
tively    present.      The   writer  of    this 
t  wrote  the  opinion  of   the  court  in 
\se.     The  pleadings  in  that  case  raise 
:h  question,  and  all  the  court  said  was 
no  inquiry  will  or  can  be  instituted, 
case  is  presented,  for  the  purpose  of 
lining  the  manner  in  which  the  enact- 
was    passed.''      "There   has   been   no 
ng  tiled  by  the  state  or  auditor  pre- 
^  any  such  issue,  and  we  must   there- 
judge  it  was  constitutionally  enacted, 
nnot  take  judicial  notice  at  the  mere 
tion  of  counsel,  as  to  the  votes  cast 
gainst  the  measure  on  its  final  passage. 
11  of  this  character  did  not  receive  the 
a  majority  of  the  members,  the  only 
f  reaching  the  question  is  by  an  alle- 
of    fact  m  an  appropriate  pleading, 
;  journals  offered  as  evidence  to  sus- 
*  defense. "    This  was  not  done  in  that 
IT  the  journals  offered  so  that  an  ob- 
might  be  made  to  them  as  evidence ; 
»m  a  casual  reading  of  the  opinion,  it 
seen  the  question  was  not  decided  or 
Hi. 

niportance  of  this  question  cannot  be 
mated  ;  and  this  court  is  not  urged, 
Qrst  time  in  the  judicial  proceedings 
state,  by  appropriate  pleadings,  to 
an  Act  unconstitutional,  by  reference 
gislati  ve  journals,  when  we  have  be- 
tlie  enrolled  bill,  authenticated  as 
stitution  requires.     If  the  validity 
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of  the  bill  was  assailed  for  the  want  of  power 
on  the  part  of  the  Legislature  to  enact  it, 
a   iudicial   question  w^ould   at  once  arise ; 
and  I  would  not  feel  that  I  was  invading 
the  domain  of  a  co-ordinate  branch  of  the 
government,  as  supreme  in  its  jurisdiction 
as  the  judiciary,  when  determining  the  ex- 
tent of  legislative  power.      It  is  manifest 
that  there  is  a  marked  distinction  between 
determining  a  law  to  be  in  violation  of  the 
Constitution,  and  in  adjudging  that  it  has 
not  been  passed  in  the  mode  required  by  that 
instrument.      In    defining    the    powers    of 
government,  the   Constitution  gives  to  the 
Legislature  the  sole  power  to  make  the  laws, 
and  to  judge  of  their  expediency,  and  upon 
the  judicial  department  devolves  the  duty  of 
interpreting  those  laws,  when  made ;  and  I 
can  perceive  but  little  necessity  for  a  dis- 
tribution of  the   powers  of  government,  if 
the  judiciary  can  be  called  on  to  determine, 
in  the  first  place,  whether  an  Act  was  passed 
in  accordance  with  the  mode  prescribed  by 
the   Constitution,   and   then   determine  the 
power  of  the  Legislature  to  enact  the  law. 
This  bill  has  been  promulgated  by  the  Leg- 
islature, with  its  validity  as  a  law  attested 
bv   the   signature  of   the  speaker  of  each 
House,  and  its  approval  by  the  governor. 
It  may  be  properly  said  that  judicial  opin- 
ions, from  able  lawyers  and  courts,  as  to  the 
power  of  a  court  to  go  behind  an  enrolled 
bill  in  order  to  determine  the  manner  of  its 
passage,  are  such  as  to  cause  a  doubt  as  to 
any  conclusion  the  judicial  mind  may  reach 
on  the  question,  but,  when  the  cases  aecided 
are  carefully  analyzed,  it  will  be  found  that 
the  decided  weight  of  authority  is  that  an 
enrolled  bill,  attested,  as  in  this  case,  in  the 
manner   provided  by   the   Constitution,  be- 
comes a  perfect  law\  and  its  validity  can- 
not be  questioned  except  on  the  ground  that 
the  Legislature  had  no  power  to  enact  it. 
The  cases  opposed  to  this  view  are  based, 
some  of  them,  on  the  idea  that  certain  pro- 
visions of  their  state  Constitutions  are  man- 
datory, and  others  not ;   many  of  them  fol- 
lowing  the  earlier  cases   rendered    by  the 
Supreme  Court  of  New  York,  that  have  been 
overruled,  and  the  cases  from  the  supreme 
court  of  Illinois,  that  by  its  recent  utterance 
intimates  strongly  that  the  enrolled  bill   is 
the  best  evidencie  of  what  is  the  statute  law 
of  the  state.     It  is  difficult  to  perceive  why 
every    provision   of   a  Constitution    is   not 
mandatorv,  and  to  be  so  adjudged,  unless  it 
is  made  directory,  in  express  terms ;  and  if 
left  open  to  judicial   interpretation,  as  or- 
dinary legislative  enactments,  then  the  pro- 
vision in  question  becomes  cither  mandatory 
or  directory,  as  it  may  appear  to  the  mind 
of  the  judge  called  upon  to  interpret  it,  and 
with   such  uncertainty  there  would  be  no 
uniformity  in  the  construction  of  constitu- 
tional provisions.      Mr.    Justice  Cooley,  in 
his  work  on  Constitutional  Limitations,  sajs : 
"But  the  courts  tread  upon  very  dangerous 
ground  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and  mandatory 
statutes  to  the  provisions  of  a  constitution. 
It  is  the  province  of  an  instrument  of  this 
solemn  and  permanent  character  to  establish 
those  fundamental  maxims,   and  fix  those 
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unvarying  rules,  by  which  all  departments 
of  the  government  must  at  all  times  shape 
their  conduct ;  and  if  it  descend  to  prescribe 
mere  rules  of  order,  in  unessential  matters, 
it  is  lowering  the  proper  dignity  of  such  an 
instrument,  and  usurping  the  proper  prov- 
ince of  ordinary  legislation."  Regarding, 
therefore,  every  provision  of  a  constitution 
mandatory,  it  furnishes  no  reason  for  holding 
that  the  journals  of  either  House  are  the  best 
evidence  to  the  courts  and  the  people  of  the 
validity  of  the  bill.  Some  test,  however, 
must  be  had,  and  the  citizen,  who  is  pre- 
sumed to  know  the  law,  must  have  the 
means  of  knowing  when  a  law  has  been  en- 
acted ;  and  while  no  case,  reported  or  unre- 
ported, in  this  state  is  to  be  found,  deciding 
this  question,  there  has,  in  effect,  been  a 
practical  construction  as  to  what  constitutes 
the  evidence  of  the  passage  of  laws,  by  the 
manner  in  which  our  statutes  are  published 
and  verified  by  the  enrolled  bill.  Our  stat- 
ute laws  have  been  embodied  for  years  in 
what  is  known  as  the  **  Revised  and 'General 
Statutes"  and  published  "Acts  of  the  Leg- 
islature." When  the  law,  as  found  in  the 
statute  book,  is  claimed  not  to  be  the  law 
enacted  by  the  Legislature,  resort  is  had  to 
the  enrolled  bill ;  and  I  venture  the  assertion 
that  the  able  revisers  of  our  statutes  and 
codes  of  practice  never  at  any  time  consulted 
the  legislative  journals,  with  a  view  of  as- 
certaining whether  the  enactments  they  were 
publishing  as  laws  to  guide  the  people  had 
been  constitutionally  passed,  and  for  the 
reason  the  enrolled  bill  was  the  best  evidence 
of  that  fact;  and,  although  there  has  been 
no  decision  on  the  question,  this  raises  a 
strong  presumption  as  to  the  manner  in 
which  such  constitutional  provisions  have 
been  interpreted. 

What  is  the  evidence  upon  which  this 
court  is  asked  to  pronounce  this  law  uncon- 
stitutional? Section  40  of  the  Constitution 
provides :  "  Each  House  of  the  (General  As- 
sembly shall  keep  and  publish  daily  a 
journal  of  its  proceedings ;  and  the  yeas  and 
nays  of  the  members  on  any  question  shall, 
at  the  desire  of  any  two  of  the  members 
elected,  be  entered  on  the  journal."  This 
journal  is  kept  by  the  clerk  or  his  assistant ; 
IS  not  signed,  or  required  to  be  signed,  by 
any  one.  Its  second  and  third  readings  are 
dispensed  with  in  almost  every  instance 
where  a  motion  is  made.  It  is  not  required 
to  be  attested  in  any  manner  whatever.  Can 
it  be  that  the  framers  of  the  Constitution 
contemplated  that  journals  kept  in  this  way 
are  to  be  regarded  as  records  containing  such 
absolute  verity  as  to  be  looked  to  by  the 
courts  for  the  purpose  of  nullifying  a  legis- 
lative enactment  that  has  been  attested  and 
approved  in  the  mode  prescribed  by  sec- 
tion 56  of  the  Organic  Law?  This  bill  was 
signed  by  the  presiding  officer  of  each  House, 
in  open  session ;  ana,  before  the  speaker 
signed  the  bill,  he  suspended  all  other  busi- 
ness, declared  that  such  bill  "will  now  be 
read,"  and  he  "will  sign  the  same,  to  the 
end  that  it  may  become  a  law."  It  is  then 
read  and  compared,  and  found  to  be  correct. 
He  affixes  his  signature,  in  the  presence  of 
the  House,  in  open  session.    And,  when  this 
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is  done,  to  say  that  such  solemn  acts,  after 
the  bill  has  been  filed  with  the  secretarv  of 
state  as  the  law,  are  to  be  disregardea  by 
reason  of  entries  in  the  legislative  journals, 
"would  shake,"  as  Chief  Justice  Beasley  said 
in  deciding  a  similar  question,  ''the  stabil- 
ity of  all  written  law  to  its  very  founda- 
tions." State  V.  Young,  32  N.  J.  L.  87.  If 
a  court  can  leave  the  enrolled  bill,  and  search 
for  evidence  in  the  journals  to  nullify  it. 
this  rule  of  evidence  would  apply,  not  only 
to  the  passage  of  laws  enacted  since  the 
present  Constitution  was  adopted,  but  the 
manner  of  passing  every  statute  since  the 
Constitution  of  1^9  would  be  subjected  to 
judicial  investigation ;  and  whether  involv- 
ing the  right  of  property,  or  enacted  for  the 
punishment  of  crime,  with  an  issue  raised 
as  to  the  manner  of  its  passage,  the  court 
would  be  compelled  to  look  into  the  journals 
of  either  House,  or  allow  the  litigant  to  do 
so,  for  the  purpose  of  determining  whether 
or  not  the  enactment  was  passed  in  the  mode 
prescribed  by  the  organic  law.  The  Con- 
stitution of  1849  contains  this  provision : 
"No  bill  shall  have  the  force  of  a  law  un- 
til, on  three  several  days,  it  be  read  over 
in  each  House  of  the  (General  Assembly,  and 
free  discussion  allowed  thereon,  unless,  in 
cases  of  urgency,  four  fifths  of  the  House 
where  the  bill  shall  be  depending  may  deem 
it  expedient  to  dispense  with  this  rule."  If, 
therefore,  the  journals  of  the  Legislature, 
under  the  Constitution  of  1849-50,  fail  to 
show  that  the  bill  was  not  read  three  several 
days,  and  the  reading  had  not  been  dispensed 
with,  it  is  not  a  law,  or,  if  the  journals 
show  affirmatively  that  the  bill  was  only 
read  two  days,  and  the  third  reading  not 
dispensed  with,  the  same  disastrous  results 
must  follow ;  and,  according  to  the  majority 
opinion,  if,  under  the  present  Constitution, 
the  governor  and  the  House  had  coincided 
with  the  views  of  tlie  Senat-e,  all  the  bills 
where  the  yeas  and  nays  had  not  been  called 
on  the  original  bills,  or  the  bills  as  amended, 
would  necessarily,  when  assailed,  be  ad- 
judged null  and  void,  although  authenticated 
as  the  Constitution  requires. 

The  fear  of  the  consequences  resulting  from 
such  a  rule  does  not  alone  induce  me  to  re- 
gard the  enrolled  bill  conclusive  as  to  the 
valid  passage  of  a  bill.  It  is  because  it  is 
a  certain  and  fixed  test,  and  is  the  highest 
evidence  of  what  the  Legislature  has  done. 
The  laws  embodied  in  our  statutes  come 
from  the  enrolled  bills.  All  the  rights  of 
the  citizen,  derived  under  statutory  enact- 
ments, depend  on  the  verity  of  the  enrolled 
bills.  The  published  laws  are  verified  by 
them,  and  every  statutory  right  becomes  en- 
dangered when  you  present  other  evidence  to 
show  that  an  enrolled  bill  is  not  the  law. 
Many  of  the  decisions  on  this  question  evi- 
dence great  ability,  and,  with  provisions  in 
their  constitutions  in  many  respects  similar 
to  ours,  they  hold,  in  discussing  the  right 
to  go  back  to  the  journals  of  either  House, 
that  the  enrolled  bill  is  conclusive.  In  the 
case  of  State  v.  Young,  reported  in  32  N.  J. 
L.  87,  the  court,  in  speaking  of  the  journals 
as  evidence,  said :  "In  the  nature  of  things, 
they  must  be  constructed  out  of  loose  and 
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memoranda,  made  in  the  pressure  of 
isd  and  amid  the  distractions  of  a  nu- 
s  assembly.     There  is  required  not  a 

guarantee  to  their  accuracy  or  to  their 
No  one  need  vouch  for  them,  and  it 

enjoined  that  they  should  be  either 
red,    copied    or    recorded.  **      A^ain: 

Legislature  has  .  .  .  adopted  a 
i  of  certifying  its  own  acts  in  a  au- 
3  form.  .  ".  .  To  the  correctness  of 
esent  bill,  for  example,  we  have  the 
lire  of  the  presiding  officer  of  each 
In  its  present  form,  it  was  exhibited 
governor  as  the  bill  which  had  been 
i,  and  as  such  received  his  approval, 
ridenced  by  his  signature.  It  was  then 
lately  made  pubnc  by  being  filed  in 
ce  of  the  secretary  of  state.  These  are 
ictions  which  the  JjCgislature  has  pro- 
for  the  authentication  of  its  own  acts, 
I  the  public  and  to  the  judicial  tri bu- 
nd the  question  is  thereiore  presented, 
r  such  authentication  must  not  be 
I  conclusive.     .     .     .     This  question, 

opinion,  must  be  answered  in  the 
tive.  How  can  it  be  otherwise?  The 
bat  passes  a  law  must  of  necessity 
gate  it  in  some  form. "  And,  contin- 
lie  court  said  :  "  In  the  frame  of  our 
avemment  the  recipients  and  organs 

threefold  power  are  the  Legislature, 
cutive,  and  judiciary,  and  they  are 
nate — in  all  things  equal  and  inde- 
: ;   each,    within    its   sphere,    is   the 

agent  of  the  public.  With  what 
ty,  then,  is  it  claimed  that  the  judi- 
nch  can  erect  itself  into  the  custodian 
;o<xl  faith  of  the  legislative  depart- 

.     .  But    the    proposition    is, 

',  when  the  Legislature  has  certified 
re  matter  of  fact,  relating  to  its  own 

and  within  its  own  cognizance,  the 
>f  the  state  are  at  liberty  to  inquire 
dispute  the  veracity  of  that  certifi- 

can  discover  nothing  in  the  provis- 

the  Constitution,  or  in  the  general 
les  of  government,  which  will  justify 
mption  of  such  superior  authority." 

case  of  State  v.  Stcift,  reported  in  10 
6,  21  Am.  Rep.  721,  from  the  state  of 

where  a  provision  of  the  state  Con- 

I  is  analogous  to  ours,  providing 
e  reading  of  a  bill  by  sections  on  its 
iisagc  shall  in  no  case  be  dispensed 
id  the  vote  on  the  final  passage  of 

II  or  joint  resolution  shall  be  taken 
and  nays,  to  be  entered  on  the  journ- 
ich  House, "  etc. ,  the  court  held  that 
al  copy  of  a  statute  duly  enrolled  and 
catcd  is  conclusive  evidence  of  the 
1  the  court  cannot  resort  to  the  jour- 
he  Legislature,  nor  to  any  other  ex- 
jvidence,  to  ascertain  whether  the 
vas  duly  enacted.       That  court,  in 

to  the  argument  in  favor  of  receiv- 

journals  as  evidence,  said:     "The 

doing  good  [that  is,  bv  correcting 

in  enrolled  bills  by  the  journals] 

our.se  suggested  is  more  than  over- 

by  the  danger  of  doing  harm,  and 

presents  no  equivalent  for  the  in- 

le  disadvantage  of  reducing  the  stat- 

from  a  state  of  certainty  to  one  of 


everlasting  doubt. "  To  the  same  effect  is  the 
case  of  People  v.  Devlin,  38  N.  Y.  269,  88  Am. 
Dec.  377. 

In  an  opinion  delivered  by  Mr  Justice 
Harlan,  of  the  Supreme  Court  and  concurred 
in  by  his  associates,  (the  case,  of  Field  v. 
Clark  143  U.  8.  619,  86  L.  ed.  294, )  many 
of  tlie  cases  on  this  question  were  referred 
to;  and  in  an  able  and  exhaustive  discus- 
sion of  the  points  involved  in  that  case, 
the  court  held :  "The  signing  by  the  speak- 
er of  the  House  of  Representatives,  and  by 
the  president  of  the  Senate,  in  open  session, 
of  an  enrolled  bill,  is  an  official  attestation 
by  the  two  Houses  of  such  bill  as  one 
that  has  passed  Congress.  It  is  a  declara- 
tion by  the  two  Houses,  through  their  pre- 
siding officers,  to  the  president,  that  the 
bill  thus  attested  has  received,  in  due  form, 
the  sanction  of  the  legislative  branch  of  the 
government,  and  that  it  is  delivered  to  him 
in  obedience  to  the  constitutional  require- 
ment that  all  bills  which  pass  Congress 
shall  be  presented  to  him.  And  when  a  bill, 
thus  attested,  receives  his  approval,  and  is 
deposited  in  the  public  archives,  its  authen- 
tication as  a  bill  that  has  passed  Congress 
should  be  deemed  complete  and  unimpeach- 
able. "  In  response  to  the  argument  that  was 
made  in  that  case,  and  also  urged  before  us, 
that  some  supervision  was  necessary,  other- 
wise the  officers  of  the  respective  Houses  and 
the  members  might  purposely  defeat  the 
popular  will,  the  court  said:  "But  this 
possibility  is  too  remote  to  be  seriously  con- 
sidered in  the  present  inquiry.  .  .  .  Ju- 
dicial action  based  upon  such  a  suggestion 
is  forbidden  by  the  respect  due  to  a  co-or- 
dinate branch  of  tlie  government.  The  evils 
that  mav  result  from  the  recognition  of  the 
principle  that  an  enrolled  Act  in  the  custody 
of  the  secretary  of  state,  attested  by  the  sig- 
natures of  the  presiding  officers  of  the  two 
Houses  of  Congress,  and  the  approval  of  the 
president,  is  conclusive  evidence  that  it  was 
passed  by  Congress  according  to  the  forms  of 
the  Constitution,  would  be  far  less  than  those 
that  would  certainly  result  from  a  rule  mak- 
ing the  validity  of  congressional  enactments 
depend  on  the  manner  in  which  the  journals 
of  the  respective  Houses  are  kept  by  the  sub- 
ordinate officers  charged  with  the  duty  of 
keeping  them."  The  court  also  said:  "In 
regard  to  certain  matters  expressly  required 
by  the  Constitution  to  be  entered  on  the 
journal, — to  what  extent  the  validity  of  leg- 
islative action  may  be  affected  by  the  failure 
to  have  those  matters  entered  on  the  jour- 
nal— we  need  not  inquire.  No  such  ques- 
tion is  presented  for  determination. "  It  is 
therefore  argued  that  the  precise  question 
presented  here  was  not  before  the  court  in 
Meld  V.  Clark.  Still  it  is  evident  the  court 
was  not  inclined  to  recognize  the  doctrine 
found  in  the  Illinois  and  other  cases  as 
sound.  The  provision  of  the  Constitution 
of  Illinois  is  "that  all  bills,  before  they  can 
become  laws,  shall  be  read  three  several 
times  in  each  House,  and  shall  be  passed  by 
a  vote  of  a  majority  of  all  the  members  elect. " 
The  supreme  court  of  that  state,  in  People 
V.  Stame,  35  111.  121,  said:  "According  to 
the  theory  of  our  legislation,  when  a  oill 
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has  become  a  law,  there  must  be  record  evi- 
dence of  every  material  requirement  from  its 
introduction  until  it  becomes  a  law,  and  this 
evidence  is  found  upon  the  journals  of  the 
two  Houses," — the  court  further  saying: 
"  We  are  not,  however,  prepared  to  say  that 
a  different  rule  might  not  have  subserved 
the  public  interest  equally  well ;  leaving  the 
Legislature  and  the  executive  to  guard  the 
public  interest  in  this  regard,  or  to  become 
responsible  for  its  neglect.  Mr.  Jtutice  Har- 
lan, in  reviewing  the  various  decisions  on  this 
subject,  quoted  the  language  ox  the  Illinois 
court,  in  which  the  soundness  of  the  rule  es- 
tablished in  that  state  is  questioned,  and 
approved  the  doctrine  of  the  state  courts 
making  the  enrolled  bill  conclusive  evidence 
of  the  law.  The  case  from  the  Mississippi 
Supreme  Court  of  Ex  parte  Wren,  63  Miss. 
512,  56  Am.  Rep.  825,  is  also  referred  to  in 
the  case  of  Field  v.  Clark,  in  which  Mr. 
Justice  Campbell  said,  after  reviewing  the 
adjudged  cases:  "Every  other  view  subor- 
dinates the  Legislature,  and  disregards  that 
coequal  position  in  our  system  of  the  three 
departments  of  government.  If  the  validity 
of  every  Act  published  as  law  is  to  be  tested 
by  examining  its  history,  as  shown  by  the 
journals  of  the  two  Houses  of  the  I^egisla- 
ture,  there  will  be  an  amount  of  litigation, 
difficulty,  and  painful  uncertainty  appall- 
ing in  its  contemplation,  and  multiplying 
a  hundred-fold  the  uncertainty  of  the  law.^ 
"If  the  court  may  go  bevond  the  enrolled 
bill,  and  try  its  validity  by  the  record  con- 
tained in  the  journals,  it  must  perform  this 
task  as  often  as  called  on,  and  every  court 
must  do  it.  A  justice  of  the  peace  must  do 
it ;  and  we  will  have  the  spectacle  of  ex- 
amination of  journals  by  justices  of  the 
peace,  and  statutes  declared  not  to  be  law, 
as  the  result  of  their  journalistic  history. 
Let  the  courts  accept,  as  statutes  duly  en- 
acted, such  bills  as  are  delivered  by  the 
Legislature  as  their  Acts,  authenticated  as 
such  in  the  prescril)ed  mode."  In  Weeks  v. 
Smithy  81  Me.  547,  it  was  said :  "  Xo  man 
should  be  required  to  hunt  through  the 
journals  of  a  Legislature  to  determine 
whether  a  sUitute  properly  certified  by  the 
speaker  of  the  House  and  the  president  of 
the  Senate,  and  approved*^by  the  governor, 
is  a  statute  or  not." 

It  is  insisted  that  s(^ction  46  of  the  Con- 
stitution, containing  the  provision  that  "no 
bill  shall  become  a  law  unless,  on  its  final 
pas.sage,  it  receives  the  votes  of  at  least  two 
fifths  of  the  members  elected  to  each  House, 
the  vote  to  be  taken  by  the  yeas  and  nays  on 
the  journals,  and  a  majority  of  all  the  mem- 
bers where  an  appropriation  of  money  is 
made,"  opens  the  door  to  an  investigation 
of  the  journals  by  the  courts.  I  see  no  dis- 
tinction between  a  provision  of  a  Constitu- 
tion requiring  a  call  of  the  yeas  and  nays 
by  the  legislative  body  upon  the  final  pas- 
sage of  a  bill,  and  the  provision  to  the  effect 
that  the  first  reading  shall  not  be  dispensed 
with.  They  are  all  mandatory  provisions, 
regulatiuff  the  mode  in  which  the  Legisla- 
ture shall  enact  laws  the  construction  of 
which  belongs  to  the  two  Houses  and  the 
executive,   and  not  to  the  courts,   and   es- 
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pecially  when  the  Constitution  contains  a 
provision  directing  the  mode  of  authentica- 
tion by  which  the  courts  and  the  people  are 
to  be  governed.  By  the  statute  of  our  state, 
for  a  deed  of  a  married  woman  to  be  effectual, 
the  clerk  is  required  to  examine  her  sepa- 
rately and  apart  from  her  husband,  and,  al- 
though he  may  have  examined  her  in  the 
presence  of  her  husband,  the  courts,  by  rea- 
son of  an  express  statute,  will  not  allow  the 
clerk  or  the  married  woman  to  show  that  he 
did  not  comply  with  the  law  when  he  has 
certified  that  he  did,  in  the  absence  of  fraud 
on  the  part  of  the  grantee,  and  for  the  reason 
that  such  a  rule  of  evidence  would  make  the 
title  to  land  too  uncertain;  and  while  the 
statute,  as  to  the  clerk,  is  mandatory,  juat  as 
the  provision  of  the  Constitution  in  regard 
to  the  enactment  of  laws  is  mandatory  to  the 
Legislature,  when  the  bill  is  certified  or  au- 
thenticated in  the  mode  required,  you  can- 
not go  behind  it.  The  enrolled  bill  should 
be  held  conclusive.  The  building  may  be 
defective  in  its  construction,  but,  when  re- 
ceived from  the  hands  of  the  architect,  will 
be  allowed  to  stand.  Section  56  of  the  Con- 
stitution is  plain  and  unmistakable  as  to  the 
manner  in  which  a  bill  is  to  be  authenticated 
and  promulgated  as  the  law,  and  affords  the 
means  for  every  one  ascertaining  what  the 
law  is.  When  we  find  an  Act  filed  with  the 
secretary  of  state,  authenticated  by  the 
signatures  of  the  speakers  and  the  approval 
of  the  governor,  every  citizen  can  rely  on 
its  efficacy,  if  within  the  power  of  the  Leg- 
islature to  enact  it ;  and  no  evidence  of  any 
character,  assailing  its  validity,  should  l>e 
listened  to.  It  will  be  found  that  courts 
entertaining  opposite  views  on  this  question 
are  constantly  perplexed  in  their  efforts  to 
sustain  the  validity  of  laws  with  a  view  of 
preserving  rifirhts  acquired  under  statutes, 
where  the  mode  of  passing  them  was  not  as 
prescribed  by  the  Constitution.  In  the  cases 
of  Hall  V.  Steele,  82  Ala.  :562 ;  Oltdeicell  v. 
Martin,  51  Ark.  659;  State  v,  Algood,  87 
Tenn.  163 ;  State  v.  Bastings,  24  Minn.  78 ; 
and  in  the  courts  of  Kansas  and  Colorado, — 
it  has  been  held  that  tlie  journals  may  be 
looked  into  with  a  view  of  assailing  the  en- 
rolled bill,  but,  when  they  are  silent  on  the 
question  as  to  the  manner  of  passing  the 
bill,  the  court  will  presume  that  they  were 
passed  in  accordance  with  the  Constitution ; 
and  in  some  of  the  state  courts,  in  order  to 
avoid  the  disastrous  consequences  resulting 
from  ccmtradicting  the  enrolled  bill,  a  leg- 
islative estoppel  in  some  cases  has  been  ap- 
plied, to  the  effect  that  subsequent  lei^isla- 
tion  in  the  nature  of  amendments  cured  a 
void  legislative  enactment.  The  highest 
authority  adverse  to  the  rule  here  recognizetl 
is  Mr.  Justice  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  following  the  de- 
cisions of  the  courts  of  his  own  state.  The 
supreme  court  of  that  state  has  gone  so  far 
as  to  hold  that  when  there  is  no  entry  on  the 
journals,  and  no  resolution  authorizing  such 
entry,  an  entry  found  in  the  bound  volume 
of  the  house  journal  will  be  presumed  to 
have  been  properly  made  ;  two  of  the  Judges 
(Long  and  Grant)  dissenting.  Detroit  v. 
Board  of  Assessors  oj  Detroit  (Mich.  )  51  N. 


1882. 


Parker  v.  State,  ear  rel,  Powell. 
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W.  Rep.  787.  I  cannot  assent  to  such  a  doc- 
trine. 

Nor  should  the  bill  before  us  be  held  un- 
constitutional upon  the  idea  that  no  one  is 
injured  by  a  reversal  of  this  case ;  that  it  is 
only  one  agent  of  the  state  government  try- 
ing to  keep  the  money  in  the  treasury,  and 
another  trying  to  get  it  out.  It  is  either  a 
law  or  not  a  law.  If  a  law,  the  appellees 
have  the  legal  right  to  the  money,  and  to 
compel  the  auditor  to  pay  it.  There  can  be 
no  exception  to  the  rule.  It  is  true  they  are 
the  agents  to  disburse  this  fund,  but  the  ears 
of  the  court  are  not  closed  to  the  fact  that 
the  managers  have  been  engaged  in  prepar- 
ing the  exhibits  for  the  Wofld's  Fair.  They 
have  doubtless  expended  their  own  means  in 
making  such  preparations  as  were  necessary 
for  that  purpose. 

They  had  the  right  to  act  under  the  law, 
and  the  approval  of  the  governor  of  their 
vouchers  for  $25,000  raises  a  strong  presump- 
tion that  they  have  made  expenditures.  The 
executive  was  right  in  approving  the  vouch- 
ers, because  he  knew  the  board  of  managers 
had  acted  in  good  faith.  Still,  from  the 
majority  opinion,  if  expenditures  have  been 
maae,  as  the  act  was  void,  it  affords  them 
no  protection.  Can  this  be?  Are  the  courts 
of  this  state  to  search  the  journals  to  find 
out  whether  or  not  statutory  rights  cau  be 
enforced?  Such  a  rule  not  only  makes  the 
forms  of  legislation,  but  all  legislative  ex- 
pediency, the  subject  of  judicial  approval. 
It  invites  the  judge  from  the  bench,  that  he 
may  become  a  partisan  to  the  passage  or  re- 
jection of  bills,  where  partisan  influence  and 


excitement  prevail.  It  is  an  encroachment 
upon  the  exercise  of  legislative  power.  Its 
effect  will  be  to  sweep  from  the  statute 
books  bills  of  the  highest  importance,  passed 
during  this  legislative  session,  and  open  the 
door  to  an  assault  on  all  past  legislation. 
It  is  a  legal  dynamite,  hidden  from  the  pub- 
lic view,  ready,  when  the  occasion  requires, 
to  be  used  in  the  destruction  of  any  statute. 
In  the  language  of  a  great  judge  {Judge 
Black)  in  an  opinion  given  on  a  similar 
question,  "I  fear  to  turn  loose  a  principle 
which  might  devour  the  whole  statute  book. " 
1  Ops.  Atty-Gen.  U.  8.  p. — . 

While  I  do  no  differ  from  my  associates 
as  to  what  is  the  final  passage  of  a  bill,  it 
is  a  question  that  was  not  debated  by  coun- 
sel ;  and,  from  my  view  of  this  case,  the 
opinion,  at  best,  would  only  be  advisory  in 
its  character,  and  given  to  a  representative 
body  that  has  not  sought  it.  I  again  repeat 
that  this  court  is  only  determining  what 
evidence  we  will  look  to  in  order  to  ascer- 
tain whether  the  Act  in  question  is  or  not  a 
law.  It  is  one  entirely  distinct  from  the 
legislative  power  in  passing  bills,  or  that 
of  the  governor  in  pointing  out  defects  and 
constitutional  omissions  in  the  attempt  to 
pass  them. 

I  feel  the  importance  of  a  court  of  last  re- 
sort concurring  on  all  constitutional  ques- 
tions, but  ihe  magnitude  of  the  question  in- 
volved, and  the  danger,  as  1  conceive, 
flowing  from  the  construction  ^iven  the  Con- 
stitution by  my  associates,  compel  me  to 
dissent  from  their  views  of  the  main  ques- 
tion involved. 


INDIANA  SUPREME  COURT. 


Benjamin  S.  PARKER  et  al,  Appts., 

V. 

STATE  of  Indiana,  ex  rel.  Simon  T.  POW 

ELL. 


(. 


Tnd. 


.) 


1.  The  constitutionality  of  a  lei^islative 
Apportionment  Act  is  a  Judicial  ques" 
tion  and  not  one  which  the  court  cannot  con- 
sider on  the  flrround  that  it  is  a  political  question. 

8.  Judicial  notice  will  be  taken  of  the 
geogimphy  of  a  state  and  also  of  the  enu- 
meration of  Inhabitants  taken  pursuant  to  law. 

8.  No  scheme  for  senatorial  districts 
can  be  lawftilly  devised  in  which  a  county 
having  less  than  the  unit  of  population  for  a  sen- 
atorial district  can  legally  t>e  entitled  to  vote  for 
two  senators  where  the  constitutional  provisions 
require  equality  in  representation. 


4.  A  county  havins^  m(»re  than  the  rep- 
resentative unit  of  population  cannot  be  de- 
nied the  right  to  a  separate  representative. 

6.  Counties  ftilly  represented  cannot 
be  used  in  the  apportionment  of  districts  for 
the  purpose  of  joining  counties  which  are  not 
otherwiso  contiguous. 

6.  The  rule  of  practical  construction  is 
of  no  value  in  construing  a  Constitution 
when  it  is  plain  that  the  practice  has  been  in  open 
violation  of  that  instrument. 

7*  One  elected  or  appointed  to  an  of- 
fice under  an  unconstitutional  statute 

before  it  is  adjudged  to  be  so  is  an  officer  de  facto, 

8.  The  constitutonalityofa  statute  will 
not  be  considered  in  a  case  which  can  be  de- 
cided upon  its  merits  without  such  considera- 
tion. 

On  rehearing. 

9.  The    attomey-g^eneral   is   only   an 


Note.— The  validity  of  legislative  Apportion- 
ment Acts  has  been  more  discussed,  and  the  law 
upon  the  subject  more  fully  developed,  during  the 
current  judicial  year  than  in  all  time  preceding. 
The  assumption  by  legislatures  of  practically  un- 
limited and  arbitrary  power  in  the  furtherance  of 
partisan  interests  has  received  some  wholesome 
checks  by  the  courts  without  regard  to  political  af- 
filiations of  the  judges. 

The  above  case  very  dearly  presents. the  consti- 
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I  tutional  questions  involved  and  shows  that  the 
rights  of  citizens  to  practical  equality  in  the  choice 
of  representatives  are  fully  protected  by  the  fun- 
damental law.  For  the  recent  Wisconsin,  Michigan 
and  New  York  cases  on  the  same  subject,  see  State 
V.  Cunningham,  15  L.  R.  A.  661,  and  note,  81  Wis. 
440;  State  v.  Cunningham  (Wis.)  17  L.  B.  A.  145;  Gid- 
dings  V.  Blacker  (Mich.)  16  L.  B.  A.  402:  Houghton 
County  V.  Blacker  (Mich.)  16  L.  B.  A.  482;  People  v. 
Rice  (N.  Y.)  16  L.  B.  A.  836. ; 
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amicuB  curim  irlien  InTited  hy  the 
court  to  appear  in  an  action  InvolviBs 
an  important  oonstitutiona]  question  which  is 
brougrht  in  the  name  of  the  state  on  the  r^ation 
of  a  person  who  aeelcs  thereby  to  enforce  a  pri- 
vate right,  and  he  is  not  a  party  or  intervener 
who  is  entitled,  as  such,  to  file  a  petition  for  a  re- 
'  hearing. 

10.  A  rehearing^  cannot  be  considered 
if  no  brief  is  filed  in  its  support. 

11.  One  to  whom  the  decision  is  not  adp 
verse  cannot  petition  for  a  rehearing. 

(McCdbet  Jm  dissents.) 
(Beoember  17, 18es.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henry  County  in 
favor  of  petitioner  in  a  proceeding  by  manda- 
mus to  compel  defendants  as  election  officers 
to  take  the  necessary  steps  to  hold  the  election 
of  1892  for  state  senators  and  representatives 
under  the  Apportionment  Act  of  1879,  rather 
than  that  of  1891.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  J.  H.  Mellett  and  W.  E.  Niblack 
for  appellants. 

Messrs.  Mark  E.  Forkner  and  A*  W. 
Wishard,  with  Messrs.  Winter  &  Elam, 
for  appellee: 

Jhe  action  was  properly  begun  by  the  peti- 
tion of  the  state  on  relation  of  a  citizen  and 
voter  of  the  county  of  Henry. 

Hamilton  v.  SUtte,  8  Ind.  452;  State  v.  Hani' 
ilton,  6  Ind.  810;  Clarke  County  Camrs.  v. 
State,  61  Ind.  75;  Decatur  County  v.  State,  86 
Ind.  8;  State  v.  Madison  County  Comrs.  92 
Ind.  188;  State  v.  Marshall  County  Judge^  7 
Iowa,  186;  StaU  v.  Bailey,  7  Iowa.  390. 

Where  the  object  is  the  enforcement  of  a 
public  right  the  people  are  regarded  as  the  real 
party,  and  the  relator  need  not  show  that  he 
has  any  legal  interest  in  the  result.  It  is 
enough  that  he  is  interested  as  a  citizen  in  hav- 
ing the  laws  executed  and  the  right  in  question 
enforced. 

Pike  County  v.  People,  11  III.  202;  People  v. 
CoUins,  19  Wend.  56;  People  v.  Halsey,  37  N. 
Y.  844;  People  v.  Brooklyn,  77  N.  Y.  511; 
People  V.  Sullivan  County  Board  of  Suprs.  56 
N.  Y.  249;  Union  Pae.  R.  Co.  v.  Hall,  91  U. 
S.  355,  23  L.  ed.  432;  HyaU  v.  Allen,  54  Cal. 
858;  Pumphrey  v.  Baltimore,  47  Md.  145; 
State  v.  Weld,  89  Minn.  426;  States.  Columbus 
Board  of  Education,  85  Ohio  St.  868;  State  v. 
Saline  County  Ct.  51  Mo.  850;  Atty-Qen.  v. 
Boston.  128  Mass.  460;  High,  Extr.  Legal 
Rem.  §  481;  Oiddings  v.  Blazer  (Mich.)  16  L. 
R.  A.  402;  State  v.  Cunningham,  15  L.  R.  A. 
561,  81  Wis.  440. 

The  law  with  us  must  conform  in  the  first 
place  to  the  Constitution  of  the  United  States, 
and  then  to  the  subordinate  Constitution  of  the 
particular  state,  and  if  it  infringes  upon  the 
provisions  of  either,  it  is  so  far  void.  By  the 
course  of  judicial  decisions  reaching  from  the 
earliest  history  of  the  American  government 
to  the  present  day  it  has  been  adjudged  that 
courts  of  justice  nave  the  right  and  are  in  duty 
bound  to  test  every  law  by  the  Constitution,  as 
the  fundamental  and  paramount  law  of  the 
land,  governing  all  derivative  power  and  the 
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exercise  thereof.  The  judicial  departmen 
with  us  has  the  proper  power  under  the  Con- 
stitution to  declare  the  constitutionalty  of  a 
law,  and  every  Act  of  the  Legislature  contrary 
to  the  true  inient  and  meaning  of  the  Consti- 
tution will  be  declared  by  the  courts  null  and 
void  and  of  no  effect  whatever. 

Houston  V.  Moore,  18  U.  S.  6  Wheat.  1.  5  L. 
ed.  19;  Cooley,  Const.  Lim.  5th  ed.  pp.  98,  94; 
Woleott  V.  Wigion,  7  Ind.  44. 

What  is  called  the  discretion  of  the  Legisla- 
ture is  the  same  thing,  whether  the  laws  it 
enacts  deal  with  what  are  called  political  ques- 
tions or  questions  not  so  denominated.  The 
distinction  between  mandatory  and  directory 
statutes  is  well  stated  by  the  Supreme  Court 
of  Wisconsin  in  State  v.  Lean,  9  Wis.  279. 

The  court  says  ''that  where  there  is  no  sub- 
stantial reason  why  the  thing  to  be  done  might 
not  as  well  be  done  after  the  time  prescribed 
as  before — no  presumption  that  by  idlowing  it 
to  be  so  done  it  may  work  an  injury  or  wrong 
— nothing  in  the  act  itself,  or  in  other  acts  re- 
lating to  the  same  subject-matter,  indicating 
that  the  Legislature  did  not  intend  that  it  should 
rather  be  done  after  the  time  prescribed,  than 
not  to  be  done  at  all;  there  the  courts  assume 
that  the  intent  was  that  if  not  done  within  the 
time  prescribed  it  might  be  done  afterwards. 
But,  when  an^  of  these  reasons  intervene, 
there  the  limit  is  established.** 

The  Supreme  Court  of  Maine,  dealing  with 
a  question  similar  to  the  one  now  in  hand,  and 
answering  questions  propounded  by  the  Senate 
elearly  define  the  limits  of  legislative  discre- 
tion in  apportioning  members  of  the  General 
Assembly  according  to  poi>ulation.  In  the 
able  opinion  of  Shepley,  J. ,  is  found  the  fol- 
lowing language:  "Again,  the  Constitution 
requires  that  the  senators  'shall  be  apportioned 
according  to  the  number  of  inhabitants,'  and 
it  may  not  in  all  cases  be  possible  exactly  to 
conform  to  this  rule  .  .  .  and  here,  also,  it 
may  be  said  there  must  exist  a  discretion  to  be 
exercised  by  the  Legislature  making  an  appor- 
tionment. That  power  which  a  legislative 
body  is  compelled  to  exercise  by  such  a  moral 
necessity,  cannot  properly  be  considered  as 
discretionary.  If,  however,  it  be  so  desig- 
nated, it  is  a  discretion  like  that  last  named, 
limited  in  the  same  manner  and  not  subject 
to  be  abused.  There  can  be  no  warrant  for 
the  exercise  of  this  kind  of  discretion,  if  it 
may  be  so  called,  beyond  what  is  required 
by  the  case  to  be  provided  for.  If  the  Legis- 
lature has  any  other  discretion,  it  is  neces- 
sarily an  unlimited  one  in  practice,  however  it 
may* be  attempted  to  limit  it  in  theory,  and  the 
provisions  of  the  Constitution  relating  to  this 
matter  must  become  in  practice  merely  direct- 
ory. And  an  apportionment  must  then  be 
considered  as  constitutional,  although  the 
county  lines  should  be  wholly  disregaroed,  and 
the  number  of  inhabitants  required  to  elect  a 
senator  should  be  very  unequal.  It  is  not  in- 
tended to  intimate  that  any  one  contends  for  a 
construction  that  would  knowingly  authorize 
such  results;  but  it  is  believed  that  such  is  the 
legitimate  and  practical  tendency  of  admitting 
any  other  discretion  than  that  which  arises 
out  of  an  absolute  moral  necessity.  An^  other 
discretion  would  in  effect  repeal  or  annihilate 
that  clause  in  the  Constitution  which  prescribes 
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the  rule  for  an  apportioomeDt,  and  would 
therefore  violate  one  of  the  fundamental  rules 
of  interpretation,  that  effect  is  to  be  given  to 
all  the  language  if  it  be  possible.  And  without 
permitting  that  clause  to  have  effect  upon  the 
legislation,  the  Constitution  would  no  longer 
secure  the  same  rights  that  are  now  believed  to 
be  secured;  nor  would  it  practically  be  the 
same  instrument  of  (fovernment."  Opinions 
of  Justices,  18  Me.  47^,  473. 

See  also  State  v.  Ihidley,  1  Ohio  St.  487; 
State  V.  VanDuyn,  24  Neb.  586;  People  v.  Gana 
day,  73  N.  C.  198,  21  Am.  Rep.  465;  Opinion  of 
Justices,  8  Me.  477;  Opinion  of  Justices,  33  Me. 
587;  Opinion  of  Justices,  7  Mass.  523;  Opinion 
of  Justices,  15  Mass.  537;  Opinion  of  Justices, 
3  Pick.  517;  Henshaw  v.  Foster,  9  'Pick.  312; 
Oapen  v.  Foster,  12  Pick.  485,  23  Am.  Dec. 
632;  Opinion  of  Justices,  23  Pick.  547;  Opinion 
of  Justices,  6  Cush.  575;  Warren  v.  CJiorles- 
tovyn,  2  Gray,  84;  Opinion  of  Justices,  10  Gray, 
613;  Stone  v.  Charlestovm,  114  Mass.  214;  State 
V.  Eiordav,  24  Wis.  484. 

The  doctrine  of  these  cases  finds  no  stronger 
support  anywhere  than  in  the  decisions  of  the 
Supreme  Court  of  Indiana. 

Quinn  v.  State,  35  Ind.  485;  Williams  v. 
Stein,  38  Ind.  89,  10  Am.  Rep.  97;  Feiblevian 
V.  StaU,  98  Ind.  516;  State  v.  Denny,  4  L.  R. 
A.  79,  118  Ind.  882;  Ecansville  v.  State,  4  L. 
R.  A.  93,  11«  Ind.  426;  State  v.  Blend,  121 
Ind.  514;  Morris  v.  PoweU,  9  L.  R.  A  326, 125 
Ind.  281. 

The  courts  are  the  only  tribunals  that  can 
finally  determine  the  constitutionality  of  such 
laws  as  those  we  are  now  considering,  and 
their  power  to  do  so  is  precisely  the  same  as  in 
the  case  of  other  laws.  Such  laws  affect  the 
fundamental  principles  and  organization  of 
our  government,  and  it  was  clearlv  intended 
that  the  power  to  enact  them  should  be  limited 
and  restrained  by  the  organic  law  of  the  state. 
The  authority  and  convincing  reasoning  of  the 
cases  to  which  we  have  referred  is  not  shaken 
by  the  case  of  Wise  v.  Biffger,  79  Va.  26. 

Nor  is  the  doctrine  for  which  we  contend  at 
all  assailed  by  the  case  of  State  v.  Campbell,  ^ 
Ohio  St.  435. 

This  latter  case  is  really  an  authority  for 
the  proposition  for  which  we  contend. 

State  V.  Francis,  26  Kan.  724. 

The  principles  settled  bv  the  adjudications 
to  which  we  have  referred  have  recently  been 
directly  applied  to  cases  of  the  precise  char- 
acter of  the  one  in  hand. 
»••  State  V.  Cunningham,  15  L.  R.  A.  561,  81 
Wis.  440;  Oiddings  v.  Blacker  (Mich.)  16  L.  R. 
A.  402;  Uoughton  County  v.  Blacker  (Mich.)  16 
L.  R.  A.  432. 

The  Acts  of  1885  and  1891,  which  we  have 
been  considering,  being  unconstitutional  and 
void,  the  Apportionment  Law  of  1879  is  in 
force.  An  unconstitutional  law  containing  a 
repealing  clause  does  not  repeal  former  laws 
mentioned  in  such  repealing  clause,  or  laws 
that  would  be  repealed  by  implication  if  the 
unconstitutional  legislation  was  valid. 

StaU  V.  Blend,  121  Ind.  514. 

Mr.  Alonmo  O.  Smith*  Atty-Oen.,  filed  a 
brief  on  behalf  of  the  State. 

Coffey»  «/.,  delivered  the  opinion  of  the 
court: 
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This  was  an  action  by  the  state  of  Indiana, 
on  the  relation  of  Simon  T.  Powell,  a  legal 
voter  of  Henr^  county^,  against  the  appel- 
lants, Benjamin  S.  Parker,  as  clerk  of  the 
circuit  court  of  that  county,  William  Rein- 
wait,  as  sheriff,  and  Richmond  Wisehart,  as 
auditor,  to  compel  them  by  writ  of  manda- 
mus, as  such  officers,  to  take  the  necessary 
steps  to  hold  the  election  of  1892  for  senaton^ 
and  representatives  under  the  Act  of  the  Gen- 
eral Assembly  for  the  apportionment  of  sen- 
ators and  representatives  approved  March  8, 
1879,  and  to  enjoin  them  from  proceeding 
under  the  Act  of  the  General  Assembly  for 
the  apportionment  of  senators  and  represent- 
atives passed,  notwithstanding  the  govern- 
or's veto,  March  5,  1891.  It  is  alleged  tliat 
the  appellants,  as  such  officers,  are  threaten- 
ing and  are  about  to  issue  and  give  the  nec- 
essary notices  and  take  the  necessarv  steps  to 
hold  the  election  of  November,  1892,  for  sen- 
ators and  representatives  under  the  appor- 
tionment made  by  the  latter  Act,  claiming 
and  asserting  that  the  first-named  Act  was 
repealed  by  the  Act  of  the  General  Assembly 
of  the  state  for  the  apportionment  of  senators 
and  reoresentatives  approved  March  6,  1885. 
It  is  alleged  that  the  Act  of  March  6,  1885,  as 
well  as  the  Act  of  March 5,  1891,  is  void,  be- 
ing in  conflict  with  the  Constitution  of  the 
state.  The  matters  wherein  each  of  these  acts 
are  supposed  to  be  in  conflict  with  the  Con- 
stitution are  fully  and  minutely  set  forth  in 
the  complaint.  As  to  the  Act  of  March  5, 
1891,  it  is  alleged  that  in  the  year  1889— 
the  year  prescribed  by  the  Constitution 
therefor — an  enumeration  of  all  the  male  in- 
habitants over  the  age  of  twenty-one  years  in 
the  state  was  taken  under  the  authority  and 
by  Uie  direction  of  the  General  Assembly, 
as  required  by  the  Constitution,  which*  enu- 
meration showed  the  number  of  male  inhab- 
itants in  each  township  and  county,  as  well 
as  the  total  number  in  the  state,  over  twenty - 
one  years  of  age.  The  complaint  then  sets 
out  the  enumeration  by  counties,  showing 
the  total  number  to  be  551,048.  It  is  al- 
leged that  it  was  provided  by  the  Act  of 
March  5,  1891,  that  the  General  Assembly  of 
the  state  should  consist  of  fifty  senators  and 
100  representatives,  and  that  it  became  the 
duty  of  the  then  sitting  General  Assembly, 
under  the  Constitution  of  the  state,  to  ap- 
portion the  number  of  senators  and  repre- 
sentatives to  the  ensuing  General  Assembly, 
based  upon  the  enumeration  of  the  year  1889, 
so  that  each  senatorial  district  should  con- 
tain 11,025  male  inhabitants  above  the  age 
of  twenty-one  vears,  as  nearly  as  reasonably 
possible,  and  tliat  each  reprensentative  dis- 
trict should  contain  5,510  male  inhabitants 
above  the  age  of  twenty-one  years,  as  nearly 
as  reasonably  possible.  The  complaint  sets 
out  the  apportionment  for  senatorial  and  rep- 
resentative purposes  as  fixed  by  the  Act  of 
March  5,  1891,  together  with  the  number  of 
male  inhabitants  over  the  age  of  twenty -one 
years  in  each  district,  as  shown  by  the  enu- 
meration of  1889.  It  is  then  alleged  that  by 
this  Act  fort V- three  counties  are  formed  into 
twenty-two  districts,  to  each  of  which  one 
senator  is  apportioned.  Eleven  of  these  dis- 
tricts,  composed  of  twenty -three  counties^ 
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contain,  by  the  enumeration  of  1889,  148,496 
male  inliabitants  over  the  age  of  twenty-one 
years,  while  the  other  eleven  of  said  districts, 
composed  of  twenty  counties,  contain  only 
99,609  such  inhabitants.  That  no  other  sen- 
atorial representation  is  .given  by  the  Act  to 
any  of  the  counties  contained  in  the  first- 
mentioned  eleven  districts,  and  by  such  ap- 
portionment the  senatorial  representation  of 
27,276  male  inhabitants  over  twenty-one 
years  of  age  of  said  districts,  being  two 
senators,  with  a  fraction  over  of  5,236,  is 
wrongfully  denied  to  the  counties  contained 
in  said  districts  and  given  to  the  counties 
contained  in  the  other  eleven,  whereby  their 
representation,  which  of  right  should  be  but 
nine  senators,  is  increased  to  eleven,  and  the 
representation  of  the  counties  contained  in 
the  first-mentioned  eleven  districts  is  reduced 
to  eleven,  when  of  right  it  should  be  thir- 
teen. That  the  county  of  Brown,  which,  by 
the  enumeration  of  1889,  contained  only 
2, 882  male  inhabitants  over  the  age  of  twenty - 
one  years,  is  placed  in  two  senatorial  dis- 
tricts, namely,  one  composed  of  the  counties 
of  Brown,  Monroe,  and  Bartholomew,  and 
one  composed  of  the  counties  of  Brown,  Mor- 
gan, and  Johnson ;  while  the  county  of 
Clark,  which,  by  the  enumeration,  contains 
only  7,804  male  inhabitants  over  the  age  of 
twenty-one  years,  is  also  placed  in  two  sen- 
atorial districts,  namely,  one  composed  of 
the  counties  of  Clark,  Scott,  and  Jennings, 
and  one  composed  of  the  counties  of  Clark 
and  Jefferson,  whereby  each  of  said  counties 
of  Brown  and  Clark  is  given  senatorial  rep- 
resentation ffreatly  in  excess  of  that  to  which 
they  are  entitled.  It  is  further  alleged  that 
under  the  enumeration  of  1889  Jay  county 
was  shown  to  have  5,828  male  inhabitants 
over  the  age  of  twenty-one  years,  being  315 
more  than  the  representative  unit,  and  that 
by  the  Act  of  March  5,  1891,  it  was  denied  a 
representative,  and  was  united  with  the 
counties  of  Adams  and  Blackford  for  the 
election  of  one  joint  representative,  such 
district  having  an  excess  over  the  unit  of 
representation  of  2,007,  and  with  said  county 
of  Adams  for  the  election  of  one  other  joint 
representative,  such  district  having  an  excess 
over  the  unit  of  representation  of  5,077. 
That  by  the  Act  of  March  5,  1891,  sixty-one 
counties  are  formed  into  forty  representative 
districts,  to  each  of  which  one  representa- 
tive is  apportioned.  These  districts,  so  far 
as  composecl  of  counties  entitled  to  any  rep- 
resentation therein,  are  made  up  of  counties 
otherwise  wholly  unrepresented  in  the  ap- 
portionment for  representation,  and  counties 
having  an  excess  over  the  unit  of  representa- 
tion, which  excess  is  otherwise  unrepresent- 
ed, and  is  alone  represented  in  said  districts. 
Twenty  of  said  districts,  composed  of  thirty- 
one  counties,  contain,  as  shown  by  tlie 
enumeration  of  1889,  189,955  male  inhabit- 
ants over  the  age  for  twenty-one  years  who 
have  no  representation  for  representatives  in 
the  General  Assembly  under  this  Act  except 
the  twenty  representatives  apportioned  to 
said  districts;  while  the  other  twenty  of 
said  districts  composed  of  thirty  counties, 
contain,  as  shown  by  the  enumeration,  only 
85, 764  such  inliabitants,  otherwise  unrepre- 1 
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sented,  by  reason  of  which  apportionment 
29,755  male  inhabitants  over  the  age  of 
twenty-one  years  in  said  first-mentioned  dis- 
tricts, who  are  .entitled  to  five  representa- 
tives, with  a  fraction  over  of  2,205  of  the  rep- 
resentative unit,  are  entirely  deprived  of  such 
representation,  and  four  of  such  representa- 
tives are  given,  without  right,  to  the  second - 
mentioned  districts,  whereby  their  represen- 
tation is  increased  to  twenty,  when  of  right 
it  should  be  only  fifteen,  and  that  of  the 
first- mentioned  districts  is  reduced  to  twenty, 
when  of  right  it  should  be  twenty-five. 
These  several  districts  and  the  counties  of 
which  they  are  composed  together  with  the 
number  of  male  inhabitants  in  each,  as  shown 
by  the  enumeration  of  1889,  are  set  out  in 
detail.  It  is  then  alleged  that  included  in 
the  second-mentioned  districts  are  nine  coun- 
ties, each  of  which  is  given  a  separate  rep- 
resentative, although  each  of  said  counties 
lacks  more  than  1,000  of  possessing  the  unit 
of  representation  under  the  enumeration  of 
1889,  while  Jay  county,  with  815  in  excess 
of  such  unit,  is  denied  separate  representa- 
tion. That  five  counties  are  each  given  a 
separate  representative  independent  of  the 
districts  above  mentioned,  while  each  of  said 
counties  lacks  the  unit  of  representation  as 
follows:  Tipton,  lacking  1,125  ;  Harrison, 
613;  Putnam,  17;  Ripley,  687;  and  Frank- 
lin, 819, — are  each  again  represented  in  four 
of  said  mentioned  twenty  districts.  Said 
Tipton  county  is  in  the  district  composed 
of  the  counties  of  Clinton,  Tipton,  and 
Madison ;  Harrison  county  in  the  district 
composed  of  the  counties  of  Floyd,  Harrison, 
and  Crawford ;  Putnam  county  in  the  dis- 
trict composed  of  the  counties  of  Putnam, 
Clay,  and  Montgomery ;  in  which  districts 
said  counties  respectively  serve  the  purpose 
of  making  the  other  counties  in  said  districts 
contiguous,  which  otherwise  they  would 
not  be ;  and  that  said  Ripley  and  Franklin 
counties  are  represented  in  the  district  com- 
posed of  the  counties  of  Ripley,  Franklin, 
and  Union.  The  complaint  also  contains 
allegations  in  relation  to  the  Act  approved 
March  6,  1885,  similar  in  character  to  those 
set  out  above  ;  but,  in  view  of  the  conclusion 
we  have  reached  in  this  ca«?,  we  deem  it  un- 
necessary to  set  them  out  in  this  opinion. 
Prayer  for  an  alternative  writ  of  mandamus 
requiring  the  appellants  to  show  cause  why 
they  should  not  proceed  to  hold  the  election 
for  senators  and  representatives  at  the  elec- 
tion to  be  held  on  the  8th  day  of  November. 
1892,  under  the  apportionment  as  fixed  by  the 
Act  of  1879,  and  that  they  be  enjoined  from 
proceeding  under  the  Act  of  1891,  or  the  Act 
of  1885.  Upon  this  complaint  the  court  is- 
sued the  alternative  writ  as  prayed,  to  which 
writ  the  court  overruled  a  demurrer  inter- 
posed by  the  appellants,  to  which  they  ex- 
cepted, and,  failing  and  refusing  to  answer 
or  plead  further,  a  peremptory  writ  was  or- 
dered, and  a  decree  entered  enjoining  the  ap- 
pellants from  proceeding  under  either  the  Act 
of  1885  or  the  Act  of  1891,  above  referred  to. 
The  only  causes  of  demurrer  which  need  be 
considered  in  this  opinion  are  two,  namely : 
First,  that  the  court  has  no  jurisdiction  of 
the  subject-matter  of  the  action  ;  second,  that 
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the  facts  stated  in  the  alternative  writ  of 
mandamus,  and  the  complaint  filed  in  the 
cause,  are  not  sufficient  to  constitute  a  cause 
of  action.  It  is  not  claimed  that  the  circuit 
court  has  no  jurisdiction  to  issue  writs  of 
mandamus  and  to  grant  injunctions  in  all 
proper  cases,  nor  is  it  claimed  that  this  suit 
was  not  properly  brought  by  the  state  on  the 
relation  of  Powell  against  the  appellants,  but 
the  contention  is  that  the  suit  involves  a 
political  question,  over  which  the  courts  have 
no  jurisdiction.  If  this  contention  can  be 
sustained,  that  is  the  end  of  the  controversy, 
for  this  court  will  not  attempt  an  adjudica- 
tion in  a  matter  over  which  it  has  no  jurisdic- 
tion. A  political  question  is  one  over  which 
the  courts  decline  to  take  cognizance,  in  view 
of  the  line  of  demarkation  between  the 
judicial  branch  of  the  government  on  the  one 
hand  and  the  executive  and  legislative 
branches  on  the  other.  Am.  &  £ng.  Encyclop. 
Law,  title,  Political  Questions.  Such  ques- 
tions most  generally  arise  when  there  is  an 
attempt  made  to  prevent  the  incumbents  of 
either  the  legislative  or  executive  department 
of  the  government  from  the  performance  of 
some  act  which  such  incumbent  claims  the 
right  to  perform  by  virtue  of  his  office,  or 
to  compel  him  to  perform  some  act  which  he 
declines  or  refuses  to  perform.  Many  il- 
lustrations of  the  rules  by  which  such  ques- 
tions are  governed  are  to  be  found  in  the  ad- 
judicated cases,  among  which  are  the  cases  of 
Mississippi  V.  Joh7ison~l\  U.  8.  4  Wall.  475, 
18  L.  ed.  437 ;  Georgia  v.  Stantan,  78  U.  S.  6 
Wall.  50,  18  L.  ed.  721 ;  and  Marbitry  v.  Mad- 
ison, 5  U.  S.  1  Cranch,  187,  2  L.  ed.  60,  cited 
by  the  appellants.  In  the  latter  case,  John 
Adams,  as  president  of  the  United  States,  in 
the  last  days  of  his  administration,  appointed 
Marbury  to  an  office,  and  caused  his  com- 
mission to  be  made  out,  signed,  sealed,  and 
authenticated  by  the  secretary  of  state,  but 
the  same  had  not  been  delivered  when  the 
administration  expired.  The  new  secretary, 
upon  taking  his  office,  refused  to  deliver  the 
commission.  Marbury  thereupon  applied  to 
the  Supreme  Court  of  the  United  States  for 
a  mandamus  to  compel  such  delivery,  and  in 
arcrumeat  it  was  contended  on  behalf  of  the 
defendant  that  the  question  presented  was  a 
political  matter,  for  the  sole  determination 
of  the  president  and  his  secretary,  and  in  no 
sense  a  judicial  question.  It  was  declared 
by  Chief  Jvstice  Marshall,  in  an  elaborate 
opinion  covering  the  whole  ground,  that  the 
case  presented  a  judicial,  and  not  a  political, 
question.  The  case  of  Mississippi  v.  Johnson, 
supra,  was  an  effort  on  behali  of  the  state 
of  Mississippi  to  enjoin  Andrew  Johnson,  as 
president  of  the  United  States,  and  his 
officers  and  agents,  appointed  for  the  purpose, 
and  especially  E.  O.  C.  Ord,  assigned  as 
military  commander  of  the  district  or  which 
that  state  constituted  a  part,  from  executing 
or  in  any  manner  carrying  out  two  Acts  of 
Congress,  known  as  the  "Reconstruction 
Acts,"  upon  the  ground  that  such  Acts  were 
unconstitutional.  It  was  held  that  the  bill 
tendered  for  that  purpose  presented  a  political 
question  only,  of  which  the  court  declined 
to  assume  jurisdiction  ;  but  the  chief  justice, 
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in  the  course  of  the  opinion  delivered  by  him 
in  the  case,  took  occasion  to  remark  that "  the 
Congress  is  the  legislative  department  of  the 
government ;  the  president  the  executive  de- 
partment. Neither  can  be  restrained  in  its 
action  by  the  judicial  department,  though  the 
acts  of  both,  when  performed, are,  in  prop- 
er cases,  the  subject  of  its  cognizance. "  The 
case  of  Georgia  v.  Stanton,  supra,  was  an  ac- 
tion on  behalf  of  that  state  to  enjoin  Stanton, 
as  secretary  of  war.  Grant,  as  general  of  the 
army,  and  Pope,  major  general,  assigned  to 
the  third  military  district,  consisting  of  the 
state  of  Georgia  and  other  states,  from  carry- 
ing into  effect  the  same  Acts  of  Congress  in- 
volved in  the  case  of  Mississippi  v.  Johnson. 
It  was  again  held  that  the  bill  presented  a 
political  question  only  of  which  the  courts 
could  not  assume  jurisdiction.  But  in  cases 
like  the  one  now  under  consideration,  where 
there  is  no  effort  to  control  in  any  manner  the 
action  of  either  of  the  other  departments  of 
the  government,  and  where  it  is  sought 
simply  to  determine  the  validity  of  an  Act 
of  the  legislative  department  the  decided 
weight  of  authority  is,  we  think,  to  the  effect 
that  the  question  presented  is  not  political, 
but  judicial,  and  that  the  courts  have  juris- 
diction. This  question  has  been  so  fully 
discussed  and  decided  by  the  Supreme  Court 
of  Wisconsin  in  the  recent  case  of  State 
V.  Cunningham  (Wis.)  17  L.  R.  A.  145; 
in  the  case  of  State  v.  CunningJiam,  81 
Wis.  440,  15  L.  R.  A.  561 ;  and  in  the 
case  of  Giddings  v.  Blacker  (Mich.)  16 
L.  R.  A.  402, — that  it  would  seem  un- 
necessary to  review  it.  It  was  determined 
in  these  several  cases,  which  were  all  ac- 
tions calling  in  question  the  validity  of 
Apportionment  Acts,  that  the  question  pre- 
sented was  a  judicial  question,  of  which  the 
courts  had  jurisdiction,  and  such  Acts  were 
adjudged  by  the  court  to  be  invalid  by  reason 
of  being  in  conflict  with  the  Constitutions 
under  which  the  Legislature  attempted  to  a 
portion  the  state  for  legislative  purposes, 
holding  that  the  court  had  jurisdiction,  the 
courts  did  nothing  more  than  follow  a  long 
line  of  precedents  to  their  logical  results,  as 
shown  by  the  authorities  cited  in  support  of 
their  opinions.  It  has  always  been  held  by 
this  court  that  it  is  its  bounden  duty,  in  all 
proper  cases,  to  pass  upon  the  validity  of  the 
Acts  of  the  General  Assembly,  and  to  declare 
them  void  when  in  conflict  with  the  Constitu- 
tion of  the  state.  Thus,  as  early  as  the  ca.<4c 
of  liice  V.  State,  7  Ind.  334,  Jvstice  Perkins 
said  :  "  There  are  some  propositions  that  may 
be  regarded,  we  think,  at  this  date,  as  being 
settled.  Among  them  are  these :  That  the 
Constitution  of  the  state,  relative  to  the  Acts 
of  the  Legislature,  is  the  paramount  or  su- 
preme law.  That,  when  the  two  conflict, 
the  Acts  of  the  Legislature  must  yield  as 
utterly  void.  That  it  is  the  duty  of  the 
courts  in  every  case  arising  before  them  for 
decision,  to  decide  and  declare  the  law 
governing  the  case.  The  duty  of  the  courts 
to  give  construction  to  laws  and  to  declare 
void  or  disregard,  because  not  laws,  those 
legislative  Acts  in  conflict  with  the  Constitu- 
tion, grows,  of   necessity,   out  of  the  other 
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duty  of  declaring  what  the  law  is."  To  the 
Siime  effect  are  Campbell  Y.DmgginSj  83  Ind. 
473,  and  Cooley  Const.  Lim.  45. 

It  is  conceded,  however,  by  the  appellants 
as  we  understand  them  that  there  might  arise 
a  case  in  which  the  courts  would  have  juris- 
diction to  declare  a  law  apportioning  the 
state  for  legislative  purposes  void,  f  s,  where 
the  General  Assembly  should  form  districts 
of  counties  not  contiguous.  If  the  courts 
have  jurisdiction  to  declare  an  Apportion- 
ment Act  void  because  it  violates  one  pro- 
vision of  the  Constitution,  we  are  unable  to 
perceive  why  they  have  not  such  jurisdiction 
where  it  violates  some  other  provision.  The 
Constitution  forbids  the  formation  of  sena- 
torial or  representative  districts  of  counties 
not  contiguous.  It  is  conceded  that  an  Act 
which  violates  this  provision  would  be  de- 
clared void  for  that  reason,  and  that  the 
courts  would  have  jurisdiction,  in  a  proper 
case,  to  adjudicate  the  matter.  If  the  Gen- 
eral Assembly  should  district  the  state  in 
such  a  manner  as  to  apportion  to  the  south 
half  ninety  representatives  and  to  the  north 
half  ten  only,  no  one  would  doubt  that  this 
would  be  as  plain  a  violation  of  the  Constitu- 
tion as  where  it  forms  districts  of  counties 
not  contiguous.  What  good  reason  can  be 
given  for  holdin&r  that  the  courts  may  take 
jurisdiction  in  the  one  case  and  denying  such 
jurisdiction  in  the  other?  It  will  not  do  to 
say  that  the  courts  have  no  jurisdiction  in  the 
latter  case  because  the  General  Assembly  has 
a  discretion  in  the  matter  of  districting  the 
state,  for  it  cannot  be  successfully  maintained 
that  the  incumbents  of  any  department  of  the 
government  have  a  discretion  to  disregard  the 
Constitution  of  the  state.  We  think  if  the 
courts  have  jurisdiction  in  the  one  case  they 
also  have  it  in  the  other.  We  do  not  mean 
by  this  to  be  understood  as  holding  that  the 
courts  have  the  power  to  interfere  in  any 
matter  conflded  to  the  discretion  of  eitlier  the 
legislative  or  executive  departments  of  the 
government.  No  court  in  the  Union  has 
maintained  more  vigorously  than  this  the  in- 
dependence of  the  three  several  departments 
of  the  state  irovcrnment.  State  v.  Noble,  118 
Ind.  360.  4  L.  R.  A.  101 ;  Hovey  v.  State, 
127  Ind.  588,  11  L.  R.  A.  763.  But  it  is  safe 
to  say  that,  where  the  act  of  either  of  the 
three' departments  is  in  violation  of  the  Con- 
stitution of  the  state,  such  act  is  not  within 
the  discretion  confided  to  that  department. 
That  the  General  Assembly  has  some  discre- 
tion in  the  matter  of  districting  the  state  for 
legislative  purposes  there  can  be  no  doubt, 
and  there  can  be  as  little  doubt  that,  where 
it  acts  within  this  discretion,  the  courts  have 
no  power  to  interfere.  If  it  should  be  foimd, 
upon  examination,  that  the  several  Acts  of 
the  General  Assembly  of  which  complaint 
is  made  in  this  action  are  within  the  discre- 
tion confided  to  the  legislative  department 
of  the  state,  that  will  be  the  end  of  this  in- 
vestigation ;  for  we  have  no  power,  much 
less  the  inclination,  to  interfere  with  such 
discretion.  Nor  are  we  able  to  perceive  how 
such  cases  as  that  of  Smith  v.  Myers,  109  Ind. 
1,  and  Hovey  v.  State,  127  Ind.  588,  11  L.  R. 
A.  763,  can  affect  the  question  now  under 
consideration.     If  this  were  a  case  in  which 
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the  appellee  sought  to  compel  the  General 
Assembly  to  district  the  state  in  a  particular 
manner,  or  even  to  act  at  all  in  any  manner 
whatever,  then  this  line  of  authorities  would 
be  applicable,  and  by  reason  of  the  independ- 
ence of  the  several  departments  of  the  state 
government  we  would  hold  without  hesita- 
tion that  we  had  no  jurisdiction  over  the 
matter.     The  courts  have  no  power  to  dis- 
trict the  state  for  legislative  purposes.     That 
duty  belongs  to  another  department.     The 
most  the  courts  can  do  is,  in  a  proper  case, 
to  pass  upon  the  validity  of  a  law  enacted 
for  that  purpose,  and,  if  such  law  is  found 
to  be  in  conflict  with  the  Constitution  of  the 
state,  declare  it  invalid,  leaving  the  Legis- 
lature free  to  enact  one  that  does  conform  to 
the  Constitution.     This  is  quite  a  different 
thing,  we  think,  from  undertaking  to   con- 
trol legislative  action   or  discretion.      Our 
opinion  is  that  the  question  presented  by  the 
record  in  this  case  is  judicial,  and  not  po- 
litical.    The  case  of  People  v.  Bice  (N.  Y.) 
16  L.  R.   A.   836.   recently  decided  by  the 
Court  of  Appeals  of  the  state  of  New  York, 
was  an  action  brought  to  test  the  constitu- 
tionality of  an  Act  of  the  General  Assembly 
of  that  state  dividing  it  into  districts  for 
senatorial  and  representative  purposes.     The 
court  assumed  that  the  questions  presented 
were  judicial,  and  not  political,  and  proceed- 
ed to  adjudicate  upon  the  validity  of  the  law. 
The  conclusion  at  which'  we  have  arrived  in 
this  case  is  in  accord  with  all  the  authority 
to  which  our  attention  has  been  called,  ex- 
C4;pt  the  case  of  Wise  v.   Bigger,  79  Va.  269, 
in   which    the   validity  of  an   Act  of  the 
General   Assembly   of    that    state,   creating 
districts  for  representatives  in  Congress  was 
called  in  question.     All  that  was  said  by  the 
learned  judge  who  wrote  the  opinion  in  that 
case  at  all  pertinent  to  the  question  involved 
in  this  case  was  that  "the  laying  off  and  de- 
fining of  the  congressional  districts   is  the 
exercise    of    a   political   and    discretionary 
power  of  the  Legislature,  for  which  they  are 
amenable   to  the  people,    whose  representa- 
tives they   are."     This  would   be   literally 
true  in  the  absence  of  some  constitutional 
provision  requiring  the  districts  to  be  formed 
in  some   particular  manner.     The   opinion 
cites  no  authority  to  the  rule  thus  announced, 
nor  does  the  judge  who  delivered  it  give  any 
argument  in  its  support ;  but,  if  it  is  to  be 
construed  as  holding  that  all  Apportionment 
Acts  are  but  the  exercise  of  a  political  or 
discretionary  power,  it  is  in  conflict  with 
the  great  weight  of  authority,  and  cannot  be 
followed. 

We  approach  the  other  questions  in  tlie 
case  with  much  reluctance,  and  with  a  full 
sense  of  their  gravity.  Courts  always  ap- 
proach questions  involving  the  validity  of 
statutes  reluctantly,  and  out  of  this  reluc- 
tance have  grown  two  well-known  rules : 
First,  that  the  court  will  never  decide  a 
question  involving  the  constitutionality  of 
a  statute  if  the  merits  of  the  case  in  which  it 
is  involved  can  be  determined  without  such 
decision;  and,  second,  the  court  will  never 
declare  a  statute  unconstitutional  where  there 
is  any  doubt  upon  the  subject.  To  doubt 
the  validity  of  a  statute  is  to  resolve  in  favor 
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of  its  constitutionality.  Warren  v.  Britton, 
«4  Ind.  14 ;  CampbeU  v.  Dwiggins,  83  Ind.  473 ; 
Mays  V.  Tippy,  91  Ind.  102.  The  chief  ob- 
Ject  of  this  suit  is  to  secure  a  decision  upon 
the  question  of  the  constitutiooality  of  the 
several  Acts  of  the  General  Assemble  re- 
ferred to  in  the  complaint.  The  question  is 
presented  in  the  same  manner  as  the  ques- 
tion was  presented  in  the  case  of  Oiddings  v. 
Blacker,  supra,  and  in  the  case  of  People  v. 
Biee,  supra.  The  case  of  Oiddings  v.  Blacker, 
was  an  action  to  enjoin  the  secretary  of  state 
of  the  state  of  Michigan  from  taking  the  nec- 
-essary  steps  to  hold  an  election  for  state  sena- 
tors under  an  Apportionment  Act  approved 
in  the  year  1891,  u^on  the  ground  that  such 
Act  was  unconstitutional,  and  to  compel  him 
"by  mandamus  to  proceed  under  an  Apportion- 
ment Act  approved  in  the  year  1885.  The 
oase  of  People  v.  Bice,  was  an  action  to  en- 
join the  proper  officers  of  the  state  of  New 
York  from  proceeding  to  the  election  of  sen- 
;ator8  and  representatives  under  an  Apportion- 
ment Act  approved  in  the  year  1892,  upon 
the  ground  that  such  Apportionment  Act  was 
unconstitutional,  and  to  compel  them  by 
mandamus  to  proceed  to  such  election  under 
nn  Apportionment  Act  approved  in  the  year 
1879.  In  each  of  these  cases  it  seems  not  to 
have  been  doubted  that  the  question  of  the 
validity  of  these  several  Acts  was  presented 
in  such  a  form  as  to  require  a  decision  upon 
that  point.  So  in  this  case  we  are  unable  to 
perceive  how  the  merits  of  the  controversy 
are  to  be  determined  without  a  decision  upon 
the  question  of  the  validity  of  the  Appor- 
tionment Law  of  this  state  passed  in  the  year 
1891.  Should  we  reach  the  conclusion  that 
this  Act  is  not  unconstitutional,  it  will  not 
be  necessary  to  pass  upon  the  validity  of  the 
other  Acts ;  but  should  we  decide  it  invalid, 
then,  in  determining  whether  the  appellee 
was  entitled  to  the  relief  demanded,  it  would 
become  necessary  to  pass  upon  the  validity 
of  the  Act  of  1879;  and,  if  that  is  found 
valid,  the  question  of  the  constitutionality 
of  the  Act  of  1885  arises.  If  the  Act  of 
1891  and  the  Act  of  1879  are  both  unconsti- 
tutional, the  appellee  was  not  entitled  to  the 
relief  sought,  and  the  question  of  the  validity 
of  Act  of  1886  is  not  involved  in  such  a  way 
as  to  require  a  decision  upon  the  question  of 
its  constitutionality.  Assuming,  therefore, 
that  the  question  is  presented  in  such  a  man- 
ner as  to  require  a  decision,  we  proceed  to  an 
examination  into  the  several  provisions  of 
what  is  known  as  the  "Apportionment  Act 
of  1891,"  and  to  a  comparison  of  such  pro- 
visions with  the  sections  of  our  state  Consti- 
tution with  which  it  is  claimed  they  conflict. 
Before  such  comparison  can  be  had  it  is  nec- 
<>ssary  to  set  out  and  analyze  the  provisions 
of  the  Constitution  upon  the  subject  of  ap- 
portioning the  state  for  legislative  purposes. 
Section  2,  art.  4,  provides  that  the  Senate 
shall  not  exceed  fifty,  nor  the  House  of  Rep- 
resentatives 100,  members,  and  that  they 
shall  be  chosen  by  the  electors  of  the  respect- 
ive counties  or  district  into  which  the  state 
may  from  time  to  time  be  divided.  Section 
4  of  the  same  article  provides  that  the  Gen- 
eral Assembly  shall,  at  its  second  session  after 
the  adoption  of  the  Constitution,  and  every 
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i  sis  years  thereafter,  cause  an  enumeration  to 
be  made  of  all  the  male  inhabitants  over  the 
age  of  twenty-one  years.  Section  6  provides 
that  the  number  of  senators  and  represent- 
atives shall,  nt  the  session  next  following 
each  period  of  making  such  enumeration  \^ 
fixed  by  law,  and  apportioned  among  the 
several  counties  according  to  the  number  of 
male  inhabitants  above  twenty-one  years  of 
aire  in  each,  provided  that  the  first  and  second 
elections  of  members  of  the  General  Assembly 
under  the  Constitution  shall  be  according  to 
the  apportionment  last  made  by  the  General 
Assembly  before  the  adoption  of  this  Con- 
stitution. Section  6  provides  that**  a  sen- 
atorial or  representative  district,  where  more 
than  one  county  shall  constitute  a  district, 
shall  be  composed  of  contiguous  counties ; 
and  no  county,  for  senatorial  apportionment, 
shall  ever  be  divided."  We  think  it  was  the 
intention  of  the  constitutional  convention  to 
secure  to  the  electors  of  the  state,  by  the  pro- 
vision above  referred  to,  an  equal  voice,  as 
nearly  as  possible,  in  the  selection  of  those 
who  should  make  the  laws  by  which  they 
were  to  be  governed.  The  General  Assembly 
has  no  discretion,  in  our  opinion,  to  make  an 
apportionment  in  disregard  of  the  enumera- 
tion provided  for  by  the  Constitution.  The 
enumeration  required  is  not  of  the  citizens 
generally,  but  of  the  inhabitants  authorized 
to  vote ;  and,  unless  the  General  Assembly 
is  to  be  governed  by  the  enumeration,  when 
made,  in  the  matter  of  districting  the  state 
for  legislative  purposes,  the  enumeration  is 
a  useless  ceremony,  and  an  unnecessary  ex- 
pense. The  purpose  in  requiring  the  enu- 
meration is  to  fix  the  number  of  voters  in  each 
county  at  the  time  the  apportionment  is 
made,  in  order  that  the  Legislature  may  form 
districts  so  as  to  secure  to  each  voter,  as 
nearly  as  may  be,  an  equal  voice  with  every 
other  voter  in  the  state  in  the  selection  of 
senators  and  representatives.  The  cardinal 
principle  of  free  representative  government, 
that  the  electors  shall  have  equal  weight  in 
exercising  the  right  of  suffrage,  is  recognized 
and  secured.  Representation  according  to  the 
population  is  the  rule  fixed  by  these  several 
provisions  of  our  Constitution,  and  the  Gen- 
eral Assembly  has  no  more  discretion,  in  our 
opinion,  to  disregard  this  rule,  than  it  has 
to  disregard  any  other  plain  provision  found 
in  that  instrument.  The  enumeration  at  the 
short  period  of  six  years  was  intended  to 
secure  a  readjustment  and  correction  of  the 
inequalities  that  might  arise  from  the  j^rowth 
and  shifting  of  the  population  within  that 
period.  In  argument  it  seems  to  be  agreed 
that  it  was  the  intention  to  provide  that  in 
making  an  apportionment  among  the  several 
counties  for  legislative  purposes  the  integrity 
of  the  counties,  when  possible,  should  be  pre- 
served. This  we  think,  is  true,  and  when 
that  is  done  it  is  plain  that  exact  equality 
cannot  be  secured.  But  because  exact  equal- 
ity is  not  possible  the  General  Assembly  is 
not  excused  from  making  such  an  apportion- 
ment as  will  approximate  that  equality  re- 
quired by  the  organic  law  of  the  state.  A 
Question  somewhat  similar  to  the  one  now  un- 
aer  discussion  arose  in  the  Congress  of  the 
United  States  in  the  year  1832,  relative  to  the 
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construction  to  be  placed  upon  section  2,  art. 
1,  of  the  Constitution  of  the  United  States, 
which  provides  that  **  representatives  and  di- 
rect taxes  shalh  be  apportioned  among  the 
several  states  which  may  be  included  within 
this  Union  according  to  their  respective  num- 
bers," etc.  The  committee  to  whom  was 
referred  the  question  as  to  what  the  constitu- 
tional methcKl  of  apportioning  unassigned 
representatives  as  between  the  states  having 
fractions  of  population  less  than  a  full  ratio 
wus  of  the  unanimous  opinion  that  the  loss 
of  members  arising  from  the^residuary  num- 
.  bers  should  be  made  by  assigninp^  as  many 
additional  members  as  are  necessary  for  Ijiat 
purpose  to  the  states  having  the  largest  frac- 
tional remainders.  Upon  that  occasion  Mr. 
Wel)ster  said  :  **  The  Constitution,  therefore, 
must  be  understood  not  as  enjoining  an  ab- 
solute relative  equality,  because  that  would 
be  demanding  an  impossibility,  but  as  re- 
quiring Congress  to  make  an  apportionment 
of  representatives  among  the  several  states 
accoraing  to  their  respective  numbers,  as 
nearly  as  may  be.  That  which  cannot  be 
done  perfectly  must  be  done  in  a  manner  as 
near  perfection  as  can  be.  If  exactness  can- 
not, from  the  nature  of  things,  be  attained 
then  the  nearest  practicable  approach  to  ex- 
actness ought  to  be  made.  Congress  is  not 
absolved  from  all  rule  merely  because  the 
rule  of  perfect  justice  cannot  be  applied. 
In  such  a  case,  approximation  becomes  a  rule. 
It  takes  the  place  of  the  other  rule,  which 
would  be  preferable,  but  which  is  found 
inapplicable,  and  becomes  itself  an  obliga- 
tion of  binding  force.  The  nearest  approx- 
imation to  exact  truth  or  exact  right,  when 
that  exact  truth  or  exact  right  cannot  be 
reached,  prevails  in  other  cases,  not  as  matter 
of  discretion,  but  as  an  intelligible  and  def- 
inite rule,  dictated  by  justice,  and  conform- 
ing to  the  common  sense  of  mankind  ;  a  rule 
of  no  less  binding  force  in  cases  to  which  it 
is  applicable,  and  no  more  to  be  departed 
from,  than  any  other  rule. "  The  rule  recom- 
mended by  this  committee  was  subsequently 
iidopted  by  Congress,  so  that  representatives 
are  now  apportioned  among  the  several  states 
of  the  Union  under  it  as  a  fixed  and  binding 
obligation.  The  rule  here  announced  is,  we 
think,  the  true  one.  When  it  is  found  that 
exact  equality  cannot  be  attained,  where  the 
integrity  of  the  counties  is  preserved,  ap- 
proximation becomes  a  rule  as  binding  upon 
th(*  General  Assembly  as  any  other  rule  fixed 
by  the  Constitution.  It  is  said,  however, 
that  as  to  the  fractions  of  the  representative 
unit  the  Constitution  is  silent,  and  that, 
therefore,  the  General  Assembly  has  a  dis- 
cretion to  provide  for  the  representation  of 
such  fractions,  or  to  leave  them  unrepre- 
bented.  Tbat  is  true  in  a  limited  sense  only. 
The  Constitution  requires  that  the  state  shall 
be  reapportioned  every  six  years  according 
to  the  male  inhabitants  over  the  age  of 
tw*»nty-one  years  in  each  county.  It  con- 
templates the  formation  of  districts,  each 
embracing,  as  nearly  as  possible,  an  equal 
number  or  the  electors  of  the  state.  But  the 
rule  requiring  an  approximation  to  equality 
forbids  the  formation  of  districts  containing 
Urge  fractions  unrepresented,    where  it  is 
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possible  to  avoid  it.  while  other  districts  are 
largely  overrepresented.  That  the  General 
Assembly  has  much  discretion  in  the  dis- 
position of  the  fractions  of  the  unit  of  reo- 
resentation  cannot  be  doubted,  but  it  is  not 
a  discretion  beyond  control.  In  so  far  as  the 
Constitution  secures  equality  in  representa- 
tion, it  is  not  silent  as  to  the  disposition  of 
fractions,  and  the  Legislature  must  dispose 
of  them  with  a  view  of  securing  tliat  end ; 
otherwise  an  apportionment  could  be  mad& 
which  would  give  to  one  portion  of  the  state 
nearly  double  the  representation  given  to- 
other portions.  Constitutional  provisions  are 
seldom,  if  ever,  to  be  construed  as  merely 
directory.  It  mav  be  that  a  General  As- 
sembly could  make  a  valid  apportionment 
when  none  existed  at  a  time  different  from 
that  fixed  in  the  Constitution,  for  the  reason, 
as  held  in  the  case  of  People  v.  Mice,  supra, 
that  there  is  a  continuing  obligation  resting 
upon  it  to  do  so ;  but,  however  this  ma^  be, 
we  have  no  doubt  that  our  constitutional 
provisions  relating  to  the  manner  of  making 
an  apportionment  of  the  state  for  legislative 
purposes  are  mandatory.  Cooley,  Const. 
Lim.  6th  ed.  08. 

With  these  constitutional  rules  constantly 
in  mind  we  proceed  to  test  the  Act  of  the 
Legislature  under  immediate  consideration 
by  them,  with  a  view  of  determining  ita 
constitutionality.  It  is  alleged  in  the  com- 
plaint, and  admitted  to  be  true  by  the  de- 
murrer, that  under  the  apportionment  for 
legislative  purposes  as  fixed  by  this  Act 
forty -three  counties  of  the  state  are  formed 
into  twenty-two  districts,  to  each  of  which 
one  senator  is  apportioned.  Eleven  of  these 
districts,  composed  of  twenty- three  counties, 
contain,  by  the  enumeration  of  1889,  148,496^ 
male  inhabitants  over  the  age  of  twenty- 
one  years,  while  the  other  eleven  composed  of 
twenty  counties,  contain  only  99,609  such 
inhabitants.  It  is  thus  shown  that  in  a  vot- 
ing population  of  248. 105  there  is  a  difference 
in  favor  of  eleven  districts  as  against  the 
other  eleven  named  of  48,887.  We  must  take 
notice  of  the  geography  of  the  state,  as  well 
as  of  the  enumeration  of  1889,  taken  pursu- 
ant to  law ;  and  with  such  notice  we  doubt 
whether  any  one  can  be  found  so  bold  as  to 
maintain  that  this  apportionment  approxi- 
mates equality,  or  that  equality  cannot  be 
much  more  nearly  attained.  It  further  ap- 
pears that  the  counties  of  Brown  and  Clark 
are  each  contained  in  two  separate  senatorial 
districts.  Brown  county  is  in  the  sc>natorial 
district  composed  of  the  counties  of  Brown, 
Monroe,  and  Bartholomew.  It  is  also  in  the 
senatorial  district  composed  of  the  counties 
of  Brown,  Morgan  and  Johnson.  Clark 
county  is  in  the  senatorial  district  composed 
of  the  counties  of  Clark,  Scott,  and  Jennings. 
It  is  also  in  the  senatorial  district  composed 
of  the  counties  of  Clark  and  Jefferson.  The 
number  of  male  inhabitants  over  the  age  of 
twenty -one  years  in  Brown  county,  as  shown 
by  the  enumeration  of  1889,  is  only  2.382, 
while  the  number  of  such  inhabitants  in 
Clark  county,  as  shown  by  the  same  enu- 
meration, is  only  7,304.  The  senatorial  unit 
or  number  required  to  entitle  a  district  to 
one    senator,    under    this    law,    is    11,020. 
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Brown  coiintv,  under  the  apportionment  as 
fixed  by  this  law,  with  a  voting  population 
of  8, 688  less  than  the  senatorial  unit,  votes 
for  two  senators ;  while  Clark  county,  with 
a  voting  population  of  8,716  less  than  the 
unit,  does  the  same  thing.  Many  other 
counties  in  the  state,  with  four  times  the  vot- 
ing population  contained  in  Brown  county, 
vote  for  one  only.  In  our  opinion,  under 
the  constitutional  provisions  above  referred 
to,  requiring  equality  in  representation,  no 
scheme  for  senatorial  districts  could  be  de- 
vised in  which  a  county  with  a  population 
no  larger  than  contained  in  Brown  county 
could  legally  be  entitleil  to  vote  for  two 
senators.  When  a  county  of  that  size  has 
been  assigned  to  a  senatorial  district,  and 
^iven  a  voice  in  the  election  of  one  senator, 
it  ceases,  in  our^  opinion,  to  be  a  factor  in 
any  legitimate  scheme  of  apportionment  for 
senatorial  purposes.  At  the  time  our  Con- 
stitution was  formed  the  convention  had  be- 
fore it  the  history  of  the  famous  Apportion- 
ing Law  of  Massachusetts,  psssed  on  the 
11th  day  of  Februarv,  1812,  from  which  the 
word  "gerrymander"  originated.  It  is  fair 
to  presume  that  they  had  learned  of  the  evils 
resulting  from  such  a  law,  and  that  "^the 
death  and  burial  of  this  monster  in  the  year 
of  181  (  was  celebrated  throughout  the  country 
in  prose  and  verse.  ^^ 

B^  the  provisions  of  our  Constitution  pro- 
hibiting the  division  of  counties  in  the  for- 
mation of  senatorial  districts,  and  requiring 
equality  in  representation,  it  is  plain,  we 
think,  that  the  convention  intended  to  put  it 
beyond  the  power  of  the  General  Assembly 
to  form  districts  upon  the  principle  contained 
in  the  Massachusetts  law.  The  two  senatorial 
districts  of  which  Brown  county  forms  a 
part  are  constructed  upon  the  same  principle 
as  the  Apportionment  Law  above  mentioned, 
with  the  single  exception  that  the  integrity 
of  counties  is  preserved.  If  Brown  county, 
with  its  small  population,  may  be  included 
in  two  senatorial  districts,  it  maj  be  in- 
cluded in  four,  and  thus  given  a  voice  in  the 
selection  of  four  senators.  The  same  is  true 
of  Clark  county.  With  a  large  number  of 
other  counties  m  the  state,  containing  much 
larger  population  restricted  to  a  vote  for 
one  senator  only,  this  cannot  be  said  to  be 
equality.  The  counties  of  Brown  and  Clark 
are  entitled  to  an  equal  voice  in  the  selec- 
tion of  senators,  considering  their  popula- 
tion, with  other  counties  in  tiie  state,  and  no 
more.  So  much  of  the  Act  as  gives  to  each 
of  these  two  counties  a  voice  in  two  separate 
senatorial  districts  is,  in  our  opinion,  in 
plain  violation  of  the  provisions  of  our  Con- 
stitution. Under  this  law,  the  unit  for  a 
representative  is  5,510.  Jay  county,  as 
shown  by  the  enumeration  of  1889,  has  5,823 
male  inhabitants  over  the  age  of  twenty-one 
years.  It  is  denied  a  separate  representative. 
Xs  we  have  seen,  it  is  agreed  m  argument 
that  the  constitutional  provisions  above  set 
out  were  intended  to  secure  the  integrity  of 
the  counties.  Jay  county,  having  more  than 
the  reprensentative  unit  was,  we  think,  en- 
titled to  a  separate  representative,  and  it 
was  not  within  the  power  of  the  General 
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Assembly  to  deprive  it  of  such  representa- 
tive. This  would  seem  too  plains  far  argu- 
ment. The  three  representative  districts 
composed  respectively  of  the  counties  of 
Clinton,  Tipton,  and  Madison,  the  counties 
of  Floyd,  Harrison,  and  Crawford,  and  of 
the  counties  of  Putnam,  Clay,  and  Mont- 
gomery, cannot  be  sustained.  Each  of  the 
counties  of  Tipton,  Harrison,  and  Putnam 
has  less  than  the  unit  of  representation,  and 
each  is  given  a  separate  representative. 
They  were  not  entitleci  to  further  considera- 
tion or  representation.  The  formation  of 
these  districts  was  an  attempt  to  do  indi- 
rectjy  that  which  could  not  be  done  directly, 
namely,  form  districts  of  counties  not  con- 
tiguous. By  the  same  process,  if  it  were 
permissible,  the  county  of  Marion  can  be 
made  contiguous  to  the  county  of  Vander- 
burgh, and  that,  too,  notwithstanding  every 
county  intervening  between  the  two  is  fully- 
represented.  Counties  fully  represented  can- 
not, in  our  opinion,  be  used  for  the  purpose 
of  joining  counties  which  are  not  otherwise 
contiguous.  There  are  found  in  this  Act 
many  other  violations  of  the  rule  of  equality 
in  representation  as  fixed  by  the  Constitution, 
especially  in  the  formation  of  representative 
districts,  but  we  deem  it  unnecessary  to  ex- 
tend this  opinion  by  setting  them  out.  We 
have  been  asked  to  examine  and  compare  the 
Act  now  under  consideration  with  other  Acts- 
of  the  General  Assembly  dividing  the  state 
into  districts  for  legislative  purposes,  which 
we  have  cheerfully,  done.  Such  examination 
only  serves  to  confirm  a  well-known  histori- 
cal fact ;  that  is,  that  as  each  party  succeeded 
to  power  in  the  state  it  endeavored  to  so  dis- 
trict it  for  legislative  purposes  as  to  retain 
that  power,  and  that,  too,  very  often  in  total 
disregard  of  the  Constitution  of  the  state,  de- 
manding equality  in  representation.  The 
rule  of  practical  construction  is  of  no  value 
when  it  is  plain  that  the  practice  has  been 
in  open  violation  of  the  instrument  which 
the  court  is  called  upon  to  construe. 

Our  conclusion  is  that  the  Act  of  the  €ren- 
eral  Assembly  passed  on  the  5th  day  of 
March,  1891,  notwithstanding  the  governor's 
veto,  purporting  to  redistrict  the  state  for 
legislative  purposes,  is  in  conflict  with  the 
Constitution  of  the  state,  and  for  that  reason 
is  void.  Nor  do  we  apprehend  that  from 
this  conclusion  the  disastrous  consequences- 
predicated  in  argument  will  follow.  The 
office  of  senator,  as  well  as  the  office  of  rep- 
resentative, is  not  a  statutory  office,  but  an 
office  created  by  the  (constitution  of  the  state. 
It  is  true  that  the  number  is  fixed  by  Act  of 
General  Assembly,  but  this  is  also  true  of 
the  circuit  judges  in  the  state.  This  fact 
does  not  change  the  nature  of  the  office,  and 
it  is,  for  this  reason,  none  the  less  a  consti- 
tutional office.  It  seems  to  be  well  settled 
that,  where  one  is  elected  or  appointed  to 
an  office  under  an  unconstitutional  statute, 
before  it  is  adjudged  to  be  so,  he  is  an  offi- 
cer rfe/aWo.  Throop,  Pub.  Oflf.  §§  628-687: 
Mechem,  Pub.  OS.  §  318 ;  State  v.  CarroU, 
38  Conn.  449,  9  Am.  Rep.  409;  Brawn  v. 
O' Connelly  36  Conn.  432,  4  Am.  Rep.  89; 
Meafjher  v.  Storey  (Jo.  5  Nev.  244 :    fi>  partem 
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Strang,  21  Ohio  St.  610 ;  Com,  v.  MeOambs, 
56  Pa.  436;   State   v.  Blwm,  17  Wis.  621; 
Kirker  v.  Cincinnati,  48  Ohio  St.  507. 
The  rule  that  the  acts  of  an  officer  de  facto, 

ffcrformed  before  ouster,  are,  as  to  the  pub- 
ic, as  valid  as  the  acts  of  an  officer  dejure, 
is  too  familiar  to  the  profession  to  neea  the 
citation  of  authority.  The  public  is  not  to 
suffer  because  those  dischargincr  the  func- 
tions of  an  officer  may  have  a  defective  title, 
or  no  title  at  all.  Com  v.  State,  69  Ind.  46 ; 
Blaekman  v.  State,  12  Ind.  556 ;  Bansmer  v. 
Mart,  18  Ind.  27,  81  Am.  Dec.  344 ;  Mowbray 
V.  State,  88  Ind.  324.  If  at  the  next  ensuing 
election  the  state  is  without  a  valid*  law 
creating  senatorial  and  representative  dis- 
tricts under  the  enumeration  of  1889,  the 
responsibility  must  rest  with  the  legislative, 
and  not  with  the  judicial,  department  of 
state  government.  The  Apportionment  Act 
of  1879  requires  separate  consideration,  for 
the  reason  that  its  provisions  are,  in  many 
respects,  quite  different  from  the  Act  of  1891. 
While  it  differs  materially  from  the  latter  in 
manv  respects,  an  examination  will  disclose 
the  fact  that  it  disregards,  unnecessarily,  the 
principle  of  equality  in  representation  re- 
quired by  our  Constitution.  It  is  subject  to 
many  of  the  constitutional  objections  urged 
against  the  Act  of  1891,  but,  as  it  is  not  at 
all  likely  there  will  ever  be  another  effort 
to  enforce  it,  no  useful  purpose  would  be 
subserved  by  setting  them  out  in  detail.  It 
is  sufficient  to  sa^  that,  in  our  opinion,  the 
Act  of  1879  is  void  for  the  same  reason  given 
as  to  the  invalidity  of  the  Act  of  1891.  The 
complaint  in  this  case  proceeds  upon  the 
theory  that  the  appellee  is  entitled  to  have 
senators  and  representatives  elected  under 
the  Act  of  1879.  He  must  succeed  upon 
this  theory,  if  he  succeeds  at  all.  Indian- 
apolis First  Bank  v.  Root,  107  Ind.  224  ;  West- 
ern V.  Teleg,  Co.  v.  Young,  98  Ind.  118; 
Chicago,  St.  L.  A  P.  R.  Co.  v.  Bills,  104  Ind. 
13.  The  demurrer  filed  by  the  appellants 
necessarily  calls  in  question  his  right  to  the 
relief  sought.  As  the  Act  of  1879  is  uncon- 
stitutional, the  appellee  was  not  entitled  to 
the  relief  he  sought  in  this  action,  and  for 
that  reason  the  court  erred,  we  think,  in 
overruling  the  demurrer  filed  by  the  appel- 
lants. This  being  true,  the  Apportionment 
Law  of  1885  is  not  in  question  in  such  a 
manner  as  to  require  a  decision  as  to  whether 
it  is  valid  or  invalid.  The  court  being  able 
to  (iecide  the  case  upon  its  merits  without  a 
consideration  of  the  Act  of  1885,  the  rule 
tliat  the  courts  will  not  consider  a  question 
of  the  constitutionality  of  the  statute  except 
when  it  is  necessary  to  a  decision  of  the  cause 
under  consideration  applies  in  this  case  with 
all  its  force.  The  Apportionment  Law  of 
1885,  under  which  the  intervenor.  Chandler, 
was  elected  as  a  member  of  the  state  Senate, 
not  being  involved  in  this  suit,  he  has  no 
personal  interest  in  this  controversy.  The 
adjudication  in  this  case  can  in  no  wise 
affect  his  right  to  hold  the  office  to  which  he 
was  elected. 

For  the  error  of  the  court  in  overruling 
the  demurrer  of  the  appellants  to  the  alterna- 
tive writ  of  mandate,  the  judgment  of  the 
Henry  circuit  court  must  be  reversed. 
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Judgment  reversed,  with  directions  to  the 
circuit  court  to  sustain  the  demurrer  of  the 
appellants  to  the  alternative  writ  of  mandate. 

EUloti,  J.: 

In  much  of  the  reasoning  of  the  principal 
opinion  I  unreservedly  concur,  and  to  many 
of  the  propositions  unqualifiedly  assent,  but 
from  so  much  of  the  opinion  as  proceeds  u|K>n 
the  theory  that  q^uestions,  as  to  the  construc- 
tion of  the  constitutional  provisions  relative 
to  the  apportionment  of  the  state  for  legisla- 
tive purposes,  and  as  to  the  validity  of  the 
Act  of  1891,  are  properly  before  us,  I  am 
compelled  to  dissent.  It  is  proper  to  say  at 
the  outset  that  I  neither  affirm  nor  deny  the 
correctness  of  the  construction  placed  upon 
the  Constitution,  nor  do  I  either  affirm  or 
deny  the  validity  of  the  conclusion  that  the 
Act  of  1891  violates  the  provisions  of  that 
instrument.  I  simply  affirm  that  long-settled 
principles  forbid  us  from  giving  judgment 
upon  such  questions.  It  is  my  purpose  to 
state  and  develop,  as  briefly  as  the  nature  of 
the  questions  which  I  conceive  are  properly 
before  us  will  permit,  the  reasons  which 
control  my  judgment,  using  only  such  au- 
thorities as  are  near  at  hand,  and  not  at- 
tempting to  elaborate  the  propositions  I  state 
by  extended  argument  or  illustration. 

1.  The  relator's  complaint  rests  entirely 
upon  the  theory  that  the  Act  of  1879  is  valid ; 
but,  if  he  is  right  in  the  grounds  upon 
which  he  assails  the  subsequent  Acts,  that 
Act  is  as  bad  as  anj  of  the  others ;  hence  he 
has  no  standing  in  court,  as  he  himself 
makes  evident ;  and  when  we  have  adjudged 
that  he  has  no  standing  in  court,  we  have 
decided  all  questions  properly  in  the  case, 
except  jurisdictional  ones,  so  that  we  cannot 
properly  or  authoritatively  give  judgment 
upon  the  validity  of  subsequent  legislative 
enactments.  The  relator  is  involved  in  a 
fatal  dilemma.  If  the  Acts  of  1885  and  1891 
are  valid,  he  can  have  no  relief;  if  they  are 
void,  so,  also,  is  that  of  1879;  so  that, 
whether  the  Acts  of  1885  and  1891  are  valid 
or  void,  he  can  have  no  relief,  and  in  eitJier 
event  he  must  utterly  fail.  The  Act  of  1879 
being  void,  according  to  the  relator's  own 
theory,  he  has,  as  he  himself  demonstrates, 
no  fulcrum  capable  of  supporting  a  lever 
for  the  overthrow  of  subsequent  legislative 
enactments,  and  hence  all  tnat  we  can  de- 
cide beyond  jurisdictional  questions,  wiUi- 
out  transgressing  settled  principles,  is  that, 
by  his  own  averments,  his  case  is  founda- 
tionless.  Such  a  decision  ends  the  case,  and 
we  cannot  with  propriety  consider  other 
questions,  except  jurisdictional  ones,  and 
certainly  not  high  and  grave  constitutional 
questions.  If  the  system  which  the  relator 
avers  is  in  conflict  with  the  Constitution  is 
to  be  smitten  to  its  death  by  the  courts,  it 
must  be  at  the  suit  of  one  who  assails  all  the 
legislative  Acts  founded  on  that  system,  for 
it  cannot  be  done  at  the  suit  of  a  party  who 
demands  that  one  of  the  Acts  resting  on  that 
svstem  be  upheld  and  the  others  destroyed. 
The  relator  is  the  actor,  and  is  bouna  to 
make  a  case  rendering  it  imperatlvel]^  neces- 
sary to  decide  the  constitutional  questions 
he  assumes  to  present,  and  he  must  sacoeed 
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upon  the  strength  of  his  own  case  or  fail, 
for  he  cannot  succeed  upon  the  weakness  of 
his  adversary's.  The  Act  of  1879,  is,  ac- 
cording to  his  own  theory,  as  full  of  evil  as 
those  he  assaults,  so  that,  if  one  goes  down, 
so  must  all ;  and  with  the  fall  of^the  Act  of 
1879  ends  the  relator's  case.  It  would  be 
strange,  indeed,  if  one  of  several  Acts  rest- 
ing upon  the  same  system  should  be  upheld 
and  the  others  cast  down ;  and  stranger  still 
if  that  should  be  done  where  the  one  rescued 
from  condemnation  contains  more  of  evil 
than  those  condemned.  One  who  secures  or 
demands  a  benefit  under  an  unconstitutional 
Act  is  estopped  to  assert  its  invalidity. 
DanielB  v.  Teaniey,  102  U.  8.  416,  26  L.  ed. 
187.  See  also  authorities  collected  in  El- 
liott, Roads  t&  Streets,  note  2,  p.  422.  ""Like 
reason  doth  make  like  law, "  and  the  reason 
of  tiie  cases  referred  to  warrants  the  con- 
clusion that  the  relator  cannot  be  heard  to 
deny  the  validity  of  the  Acts  of  1885  and 
1891,  while  demanding  relief  upon  an  earlier 
Act,  subject  to  the  same  objections  as  the 
Acts  he  seeks  to  have  overthrown.  It  can- 
not be  necessary  to  decide  upon  the  validity 
of  an^r  of  the  Acts,  since  all  that  is  proper 
to  do  is  to  accept  the  relator's  own  theory, 
and  to  do  this  is  to  end  the  pending  case. 

2.  Courts  will  not  send  against  public 
officers  the  extraordinary  writ  of  injunction 
or  of  mandamus  unless  the  complainant 
makes  it  appear  that  the  writ  will  be  cftect- 
ive  in  the  particular  case  in  which  it  is 
demanded.  A  writ  issued  in  a  case  where 
it  cannot  be  effective  goes  forth  without 
power,  and  comes  back  unobeyed.  Courts 
do  not  require  parties  to  do  fruitless  acts, 
and  they  will  not  themselves  do  what  they 
will  not  require  of  parties.  A  writ  that 
will  be  unavailing  will  not  be  issued,  since 
to  issue  it  would  be  an  idle  ceremony. 
Qmith  y.  Myers.  109  Ind.  1,6.  I  fully  con- 
cur  in  the  conclusion  contained  in  the  very 
able  opinion  of  mjr  Brother  Coffey,  that  the 
relator  is  not  entitled  to  the  writ  of  man- 
damus, because  he  himself  adopts  a  theory 
which  affirms  that  the  legislative  enactment 
on  which  he  rests  his  complaint  is  void ; 
but  I  think  that  when  the  conclusion  that  he 
is  not  entitled  to  the  writ  is  reached  it  fol- 
lows, as  an  inevitable  sequence,  that  ques- 
tions involved  in  the  contention  that  the 
Acts  of  1885  and  1891  are  void  cannot  be 
considered  or  decided,  inasmuch  as  the  de- 
cision uf  such  questions  is  not  necessaty  to 
■a  final  disposition  of  the  case. 

8.  If  the  relator  has  a  right  to  a  decision 
upon  the  constitutionality  of  the  Act  of  1891, 
and  if  that  Act  be  adjudged  void,  then  it  is 
necessary  to  determine  what  one  of  the  Ap- 
portionment Acts  enacted  since  the  adoption 
of  the  present  Constitution  is  valid ;  but, 
the  relator  having  placed  his  asserted  right 
of  action  solely  upon  the  Act  of  1879,  and 
having  by  his  own  theory  shown  that  Act 
to  be  void,  he  has  no  right  to  demand  that 
the  court  point  out  what  Act  is  valid,  or 
declare  unaer  what  Act  legislative  elections 
shall  be  held.  The  relator  cannot  success- 
fully give  a  protean  character  to  his  com- 
plaint, and  assert  that,  if  it  is  not  go<xl  be- 
cause founded  on  the  Act  of  1879,  it  may 
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nevertheless  be  good  upon  the  ground  that 
somewhere  (where  he  aoes  not  say)  in  the 
long  series  of  Apportionment  Acts  there  is  to 
be  found  an  Act  authorizing  an  effective 
legislative  election.  A  complainant  must 
construct  his  pleading  on  a  definite  theory, 
and  on  that  theory  it  must  state  a  cause  of 
action,  or  it  will"  be  incurably  bad.  The 
complaint  in  this  case  is,  as  we  all  agree, 
bad  upon  the  theory  that  the  relator  liias  a 
right  to  a  writ  coercing  the  election  oftcers 
to  proceed  under  liie  Act  of  1879,  so  that  it 
is  self-destructive :  and  when  this  is  ad- 
judged there  is  no  necessity  for  considering 
questions  affecting  the  validity  of  the  Acts 
of  1885  or  1891.  If,  however,  it  be  conceded 
that  ft  is  necessary  to  decide  such  questions, 
and  to  adjudge  either  of  those  Acts  void, 
then  it  is  indispensably  necessary  to  desig- 
nate a  valid  law,  either  in  the  statute  or 
the  Constitution,  under  which  legislators 
can  be  chosen;  for  it  is  inconceivable  that 
no  law  exists  providing  for  legislative  elec- 
tions. If  the  hypothesis  involved  in  the 
provisional  concession  be  granted  to  be  cor- 
rect, and  the  court  assumes  to  enter  the 
field  covering  the  Acts  of  1885  and  1891,  it 
must,  as  a  matter  of  judicial  knowledge,  take 
notice  of  all  the  statutes  upon  the  subject, 
and  fix  upon  a  valid  one,  if  any  such  can  be 
found,  or  else  declare  that  no  such  Act  ex- 
ists, and  travel  back  to  the  apportionment 
made  by  our  present  Constitution,  for  it 
can  haraly  be  possible  that  the  court  can 
enter  the  field  containing  the  Acts  of  1885  and 
1891,  strike  down  the  latter  Act,  and  vet  not 
determine  under  which  law  the  legislators 
can  be  elected.  As  well  send  men  out  upon 
an  unknown  sea  without  a  compass  as  to  ad- 
judge the  Act  of  1891  void,  and  yet  not  ad- 
judge what  law  is  valid ;  for  without  the 
designation  of  a  valid  Act  the  electors  and 
their    officers    would    be    entirely    without 

fuidance,  and  utterly  at  a  loss  to  know  un- 
er  what  law  to  proceed.  It  cannot  be  rea- 
sonably expected  that  the  electors  or  their 
officers  can  find  such  a  law  where  the  search 
of  the  highest  court  of  the  state  proves  un- 
availing. But  the  concessions  which  require 
the  hypothesis  indicated,  and  lead  to  the 
consequences  suggested,  cannot,  as  I  am  con- 
vinced, be  made,  for  the  relator,  having  sin- 
gled out  as  the  sole  support  of  his  case  one 
Act  of  the  Legislature,  has  not  the  semblance 
of  right  to  require  the  court  to  hunt  for  some 
other  Act,  and  pronounce  it  valid.  There 
is  neither  principle  nor  precedent  that  will 
authorize,  much  less  justify,  us  in  entering 
the  field  in  which  lie  the  Acta  of  1885  and 
1891.  It  is  evident  that  when  it  is  adjudged, 
as  it  certainly  must  be,  that  the  relator's 
own  theory  gives  the  death  blow  to  his  as- 
serted right  of  action,  a  final  disposition  of 
the  case  is  made,  and  hence  we  cannot,  with- 
out a  direct  violation  of  the  well-known  rule 
outlined  in  my  fourth  proposition,  consider 
any  of  the  questions  made  upon  the  Acts  of 
1885  or  1891. 

4.  The  inexorable  rule  is  that  constitu- 
tional questions  will  never  be  decided  unless 
their  decision  is  indispensably  necessary  to 
a  final  disposition  of  the  case  actually  before 
the  court.     The  general  doctrine  outlined  in 
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the  proposition  stated  is  asserted  in  the  prin- 
cipal opinion,  but  the  course  of  my  discus- 
sion requires  its  restatement,  although,  as 
to  the  existence  of  the  general  principle, 
there  is  substantial  harmony  of  opinion.  I 
am,  however,  forced  to  the  conclusion  that 
the  principle  has  not  been  given  its  neces- 
sary efifect  or  just  application.  The  princi- 
ple is  deeply  rooted  in  the  law,  and  has  stood 
unchallenged  by  denial  and  unshadowed  by 
doubt  since  the  first  authoritative  declara- 
tion by  the  Supreme  Court  of  the  United 
States  of  the  power  and  duty  of  the  judiciarj^ 
to  give  judgment  upon  the  constitutionality 
of  legislative  enactments.  Cooley,  Const. 
Lim.  6th  ed.  196.  This  principle  as  firmly 
fetters  the  action  of  the  courts  as  does  the 
Constitution  the  action  of  the  Legislature. 
The  principle  is  one  which,  for  obvious  rea- 
sons, that  have  been  often  given,  is  to  be 
implicitly  obeyed :  and  to  obey  it  in  this 
case  it  is  absolutely  necessary  to  decline  to 
consider  questions  involving  the  validity  of 
the  Acts  of  1885  and  1891,  as  well  as  ques- 
tions respecting  the  construction  of  the  pro- 
visions of  the  Constitution  governing  the 
subject  of  the  apportionment  of  the  state  for 
legislative  purposes.  An  incidental  rule 
necessarily  involved  in  this  principle,  arid 
clearly  resulting  from  it,  is  this :  Constitu- 
tional questions  will  not  be  decided  unless 
the  party  demanding  their  decision  makes  it 
evident  that  he  has  a  right  to  require  the 
court  to  decide  them.  To  me  it  seems  very 
clear  that  the  relator  has  shown  no  such 
right.  He  falls  far  short,  indeed,  of  show- 
ing such  a  right,  for  he  has  shown  that  there 
is  no  necessity  for  deciding  the  constitutional 
questions  he  professes  to  present,  and  shown, 
too,  that  his  own  standing  is  such  that  those 
questions  cannot  be  considered  without  vio- 
lating fundamental  principles. 

5.  The  decision  of  the  question  involved 
in  the  contention  that  the  court  has  no  power 
to  give  judgment  upon  an  Act  making  an 
apportionment  for  legislative  purposes  is 
essential,  inasmuch  as  the  decision  of  that 
general  question  determines  the  right  of  the 
court  to  assume  jurisdiction.  The  court 
must  meet  and  decide  the  general  question 
stated,  for  if  it  has  no  right  to  assume  juris- 
diction It  can  do  nothing  more  than  direct  a 
dismissal  of  the  suit,  for  it  is  established 
and  elementary  law  that  where  there  is  no 
jurisdiction  of  the  general  subject  there  can 
be  no  effective  judgment  beyond  a  mere  di- 
rection to  the  trial  court,  to  dismiss  the  pro- 
ceeding.    Robertson  v.  State,  109  Ind.  79. 

6.  The  court  has  power  to  give  judgment 
upon  the  constitutionality  of  an  Apportion- 
ment Act  when  the  question  of  its  constitu- 
tionality is  necessary  to  a  decision  of  the 
case  at  its  bar,  and  the  question  is  presented 
by  a  party  in  a  position  to  present  it,  and 
who  does  so  present  it  as  to  make  it  the  duty 
of  the  court  to  decide  it.  The  power  to  ad- 
judge invalid  such  legislative  Acts  as  vio- 
late the  provisions  of  the  Constitution  is  an 
element  of  sovereignty,  and  is  vested  in  the 
judiciary.  It  would  be  the  surrender  of  a 
high  constitutional  power,  that  neither  prin- 
ciple nor  precedent  will  justify  or  excuse, 
to  decline  to  give  judgment  upon  the  valid- 
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ity  of  an  Apportionment  Act,  when  properly 
presented,  and  necessary  to  a  decision  of  a 
case  brought  to  the  bar  of  the  court.  Such 
a  surrender  would  involve  a  breach  of  duty 
so  flagrant  that  the  most  stinging  rebuke 
would  fall  far  short  of  an  adequate  condem- 
nation of  a  court  that  would  so  grossly  vio- 
late the  trust  imposed  upon  it  by  the  Con- 
stitution. In  a  government  of  distributed 
powers,  such  as  ours  is,  the  power  to  ad- 
judge Acts  void  that  conflict  with  the  Con- 
stitution must  necessarily  reside  elsewhere 
than  in  the  lawmaking  department :  other- 
wise all  governmental  power  would  be  uni- 
fied and  solidified  in  that  department,  and  it 
would  be  the  uncontrolled  and  absolute  mas- 
ter and  arbiter  in  all  governmental  affairs. 
If  there  be  no  such  power  in  the  judiciary, 
the  constitutions  of  the  nation  and  state  are  id 
their  widest  scope  and  minutest  details  mere 
mockeries.  But  the  power  does  'reside  in 
the  judiciary,  and  it  was  placed  there  in  the 
strongest  terms  by  men  who  knew  the  science 
of  government  in  all  its  parts;  and  there  it 
will  remain  as  long  as  free  government  en- 
dures. One  of  the  first  things  a  student  of 
our  system  of  government  learns  is  that  it  is 
a  system  of  checks  and  balances.  One  of 
the  principal  checks  upon  legislative  power 
is  the  authority  of  the  court  to  enforce 
obedience  to  the  mandates  of  the  Constitu- 
tion by  adjudging  void  enactments  which 
conflict  with  its  provisions.  History  proves 
and  experience  demonstrates  the  necessity  of 
such  a  check,  for  without  it  the  legislative 
.department  arrogates  to  itself  every  substan- 
tial governmental  function  and  power  that 
it  can  grasp.  Reckoned  as  the  lives  of  na- 
tions are  reckoned,  it  is  but  a  short  time 
since  Edmund  Burke,  in  his  splendid  eulogy 
on  the  English  governmental  system,  de- 
clared that  there  were  three  constitutional 
departments,  forming,  as  he  said,  "  the  triple 
cord  which  no  man  can  break ;  the  solemn, 
sworn,  constitutional,  frankpledge  of  this 
nation ;  the  firm  guaranties  of  each  others'  be- 
ing and  each  others'  rights ;  the  joint  and  sev- 
eral securities,  each  in  its  place  and  order. " 
When  Edmund  Burke  spoke  of  the  system 
existing  at  the  time  he  wrote  he  was  right, 
but  his  forecast  of  the  future  was  wrong,  for 
man  has  broken  the  "triple  cord,"  and  the 
England  of  our  day  has  only  one  department 
of  government.  Parliament  is  supreme,  and 
elsewhere  there  is  not  a  spark  of  real  power. 
The  oflScers  of  the  kingdom,  from  the  wearer 
of  the  crown  down  to  the  tipstaff,  are  mere 
servants  and  departments  of  parliament. 
The  change  wrought  by  legislative  usurpa- 
tion and  encroachment  justifies  the  statement 
of  Mr.  Bagehot  that  "^a  legislative  chamber 
is  greedy  and  covetous.  It  acquires  as  much, 
it  concedes  as  little,  as  possible.  The  pas- 
sions of  its  members  are  its  rulers ;  the  law- 
making faculty,  the  most  comprehensive  of 
the  imperial  faculties,  is  its  instrument.  It 
will  taKe  the  administration  if  it  can  take 
it."  Eng.  Const.  Am.  ed.  95.  The  great 
men  who  framed  our  constitutional  system 
knew  and  provided  against  the  dangers  of 
legislative  usurpation  of  power,  and  the 
wisest  among  them  united  in  devising  checks 
upon  it.     The  declarations  of  Madison  and 
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Washington  are  strong  and  clear,  and  no 
reader  of  history  can  misunderstand  their 
meaning,  or  doubt  their  purpose.  Jefferson 
thus  expressed  his  conviction :  **  An  elective 
despotism  was  not  the  government  we  fought 
for,  but  one  which  should  not  only  be 
founded  on  free  principles,  but  one  in  which 
the  powera  of  government  should  be  so 
divided  and  balanced  among  several  bodies 
of  magistracy  as  that  no  one  should  transcend 
their  legal  limits  without  being  effectually 
checked  and  restrained  by  others."  "To 
preserve  these  checks,"  said  a  greater  thinker 
than  Jefferson,  "must  be  as  necessary  as  to 
institute  them."  Washington's  Farewell 
Address. 

The  assertion  of  the  power  of  the  judiciary 
in  the  principal  opinion  is  not,  as  1  believe, 
too  strong,  for  I  do  not  doubt  the  power  or 
the  duty  of  the  court  to  preserve  these 
checks  by  standing  immovably  against  leg- 
islative encroachment,  nor  do  I  doubt  that 
Ihe  duty  is  as  clear  where  Apportionment 
Acts  are  involved  as  in  cases  concerning 
other  Acts.  To  me  it  seems  that  the  duty 
is,  if  possible,  higher  and  sterner  in  such 
cases  than  in  any  others,  for,  if  unconstitu- 
tional Apportionment  Acts  are  conceded  to  be 
beyond  the  domain  of  the  judiciary,  then 
the  legislative  power  is  absolutely  unlimited 
and  unfettered,  and  a  legislative  body  would 
be  at  full  and  unrestrained  liberty  to  enact 
measures  perpetuating  its  own  existence  and 
augmenting  its  own  power.  Constitutional 
limitations  are  imposed  to  prevent  unre- 
strained legislative  action,  and  are  intended 
to  guard  against  legislative  usurpation. 
They  operate  upon  all  subjects  of  legislation 
except  subjects  of  which  the  legislative  de- 
partment is  expressly  or  by  clear  implication 
given  exclusive  control.  Questions  of  a 
judicial  nature  are  in  a  very  few  instances 
made  exclusively  legislative  by  the  Constitu- 
tion, and  as  such  instances  the  judiciary 
cannot  interfere  with  the  legislative  decis- 
ion :  but  there  is  not  the  remotest  suggestion 
in  that  instrument  that  the  validity  of  an  Ap- 
portionment Act  is  a  question  for  the  decis- 
ion of  the  Legislature  ;  on  the  contrary,  the 
whole  force  oi  that  instrument  is  directed 
against  the  assumption  by  the  Ijegislature  of 
authority  over  such  question.  An  Appor- 
tionment Act,  which  violates  the  provisions 
of  the  Constitution,  can  no  more  become  a 
law  than  can  an  unconstitutional  Act  upon 
any  other  subject;  nor  has  it  any  peculiar 
virtue  or  sanctity  that  lifts  it  above  the 
power  of  the  judiciary.  The  Constitution 
is  the  touchstone  for  all  legislative  enact- 
ments, no  matter  what  subject  they  may  em- 
brace or  what  object  they  may  be  intended 
to  attain.  An  Act  that  fails  when  brought 
to  this  universal  touchstone  must  be  con- 
demned, whether  it  be  an  Act  providing  for 
the  election  of  legislators  or  an  Act  providing 
for  tlie  election  of  petty  township  officers. 
The  Constitution  makes  no  discrimination 
between  classes  of  general  legislative  enact- 
ments, and  until  the  people,  in  the  mode 
they  have  themselves  prescribed,  change 
their  Constitution,  no  earthly  power  can 
make  such  a  discrimination,  and  place  some 
general  enactments  within  the  domain  of  the 
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judiciary  and  take  others  out  of  it.  In 
affirming,  as  I  do,  quite  as  fully  and  strongly 
as  is  done  in  the  principal  opinion,  the 
power  and  duty  of  the  court  to  entertain 
jurisdiction  of  questions  affecting  the  valid-, 
ity  of  Apportionment  Acts,  when  duly  pre- 
sented and  absolutely  necessary  to  a  decis- 
ion of  the  particular  case,  I  do  not  by  any 
means  concede  that  such  questions  can  be 
considered  where  they  are  not  properly  pre- 
sented by  a  party  having  a  right  to  present 
them;  nor  do  I  oy  even  the  remotest  impli- 
cation concede  that  such  questions  can  be 
considered  in  a  case  that  can  be  disposed  of 
upon  other  grounds;  for  it  is  one  theory  to 
affirm  that  general  jurisdiction  exists  and 
quite  another  and  radically  different  thing 
to  affirm  that,  because  jurisdiction  of  the 
general  subject  exists,  specific  constitutional 
questions  can  be  decided.  I  concur  in  the 
conclusion  that  the  judgment  below  must  be 
reversed,  but,  as  I  have  endeavored  to  show, 
the  grounds  upon  which  my  opinion  rests 
are  in  some  respects  different  from  those  of 
the  court. 

Oldsv  J.: 

I  concur  in  the  principal  opinion  in  this 
case.  In  my  opinion,  it  properly  and  legit- 
imately expresses  an  opinion  on  the  ques- 
tion of  the  constitutionidity  of  the  two  Acts 
of  the  Legislature,  viz.,  the  Acts  of  1879 
and  1891.  To  decide  the  case  it  is  absolutely 
necessary  to  determine  the  constitutionality 
of  these  Acts,  or  at  least  one  of  them. 
While  it  is  true  the  appellee  must  fail 
whether  the  Acts  are  valid  and  constitutional 
or  unconstitutional  and  void,  yet  to  dispose 
of  the  case  the  court  must  determine  whether 
these  Acts  are  valid  or  void;  and,  being 
compelled  to  determine  the  qiiestion  as  to 
their  validity,  the  court  should  in  all  fair- 
ness express  an  opinion  disclosing  upon  what 
theory  the  opinion  rests, — whether  upon  the 
grounds  that  the  Acts,  or  either  one  or  both 
of  them,  are  valid  or  void. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  January  27, 
1893,  Howard*  </.,  delivered  the  following 
opinion : 

The  attorney-general  has  filed  a  petition, 
which  is  supported  by  briefs,  for  the  rehear- 
ing of  this  cause.  His  petition,  as  the  chief 
law-officer  of  the  state,  and  because  of  the 
importance  of  the  questions  involved,  is  en- 
titled to  the  gravest  consideration. 

A  petition  for  reheating  is  a  request  to  the 
court  to  revise  its  own  action,  by  correcting 
errors  and  modifying  or  setting  aside  its 
judgment.  The  Statute,  section  662,  Rev. 
Stat.  1881,  provides  that  at  any  time  within 
sixty  days  after  the  determination  of  a  cause, 
either  party  may  file  a  petition  for  a  rehear- 
ing. The  question  at  the  outset  therefore  is, 
whether  the  attorney -general  is  himself  a 
party  to  this  action,  or  whether  he  represents 
such  party. 

Besides  the  special  duties  of  the  attorney- 
general  provided  for  in  various  statutes,  his 
general  duties  are  named  in  sections  5659  and 
5666  of  the  Revised  Statutes  of  1881.  Sec- 
tion 5659  provides  that  "such  attorney  -  gen  - ' 


580 


Indiana  Sopremk  Court. 


Dec, 


eral  shall  prosecute  and  defend  all  suits  that 
may  be  instituted  by  or  against  the  state  of 
Indiana,  the  prosecuting  or  defending  of 
which  is  not  already  provided  for  by  law, 
whenever  notified  ten  days  of  the  pendency 
thereof  by  the  clerk  of  the  court  in  which 
such  suits  are  pending,  and  whenever  re- 
quired by  the  governor  or  a  majority  of  the 
officers  or  state,  in  writing,  to  be  furnished 
him  within  a  reasonable  time,  for  the  pur- 
pose therein  contemplated.  And  he  shall 
prosecute  and  defend  all  criminal  or  state 
prosecutions  that  are  now  or  hereafter  may 
be  pending  in  the  supreme  court  of  the  state 
of  Indiana." 

This  is  not  a  suit  by  or  against  the  state, 
although  it  is  prosecuted  by  a  relator  in  the 
name  of  the  state.  It  is  a  suit  for  mandate, 
which  is  already  provided  for  by  law. 
Neither  has  the  governor,  nor  a  majority  of 
^the  state  officers,  nor  any  clerk  of  a  court, 
required  or  notified  him  to  prosecute  or  de- 
fend in  the  case.  Neither  is  it  a  case  in 
which  any  criminal  or  state  prosecution  is 
pending  in  the  supreme  court.  Section  5666 
provides  that  "the  attorney-general  shall  be 
required  to  att-end  to  the  interests  of  the  st:xte 
in  all  suits,  actions,  or  claims  in  which  the 
stat4}  is  or  may  become  interested  in  the  su- 
preme court  of  this  state."  By  this  section 
he  is  made  the  law  officer  of  the  state  in  all 
matters  before  the  supreme  court  in  which 
the  state  has  interests  involved.  This  raises 
the  (question  as  to  the  interests  of  the  state 
in  this  action,  and  particularly  as  to  whether 
she  is  a  party  to  it.  The  interests  of  the 
state  here  concern  the  constitutionality  of  a 
law  affecting  the  membership  of  the  legis- 
lative department  of  the  state  government. 
We  can  hardly  conceive  of  any  suit  before 
the  court  which  could  be  of  greater  interest 
'  to  the  state,  and  it  is  eminently  proper 
that  the  attorney  general  should  attend  to 
those  interests.  This  the  court  recognized  in 
granting  leave  to  the  attorney-general  to  ap- 
pear in  the  case  in  the  order  heretofore  made 
as  follows:  "It  further  appearing  to  the 
court  that  the  matters  involved  in  said  cause 
are  such  as  affect  the  entire  people  of  the 
stat'C,  and  are  of  great  importance^  it  is  or- 
dered that  leave  be  granted  to  the  attorney- 
general  of  the  state  to  appear  in  behalf  of  the 
people  and  to  take  such  steps  as  he  may  deem 
necessary  to  aid  the/!0urt  in  reaching  a  just 
determination  thereof." 

This  order  of  the  court  and  the  active  par- 
ticipation of  the  attorney- general  in  the 
proceedings  in  appeal  are  in  full  harmony 
with  the  spirit  of  the  statute.  But  did  this 
appearanoe,  or  the  order  of  the  court,  or  the 
grave  interests  of  the  people  in  the  case  con- 
stitute the  state  a  party?  The  order  of  the 
court  could  not  make  one  a  party  who  was 
not  already  a  party  in  reality.  It  could  only 
admit  one  to  be  a  party  who  was  already  in 
fact  and  in  law  a  necessary  or  a  proper  party 
to  the  suit.  Could  the  important  interests 
of  the  people  make  the  state  such  a  party. 
The  people  of  the  state  are  vitally  int<^rested 
in  the  decision  of  the  constitutionality  of 
every  general  law  that  comes  before  the  court, 
but  we  should  not  for  this  reason  say  that 
the  state  should  be  a  party  to  every  suit  that 

18  L.  R.  A. 


involved  the  constitutionality  of  a  law  of 
the  8tat6.  It  is  the  duty  oi  the  attorney - 
general  to  attend  to  the  interests  of  the  state 
when  involved  in  a  matter  before  the  court. 
He  comes  there  as  an  officer  of  the  state  to 
advise  one  of  the  three  departments  of  the 
state  government  in  such  manner  "as  he  may 
deem  necessary  to  aid  the  court  in  reaching 
a  just  determination"  of  the  matters  that 
concern  the  iuteiests  of  the  state.  The  par- 
ties are  already  before  the  court,  but  as  we 
think  neither  the  state  itself,  nor  the  attorney- 
general  as  representing  the  state,  is  any  more 
a  party  than  if  the  matter  were  one  to  be 
decided  by  the  executive  or  the  legislative 
department  of  the  government.  Each  de- 
partment, in  its  own  sphere,  is  the  state,  and 
as  such  guards  the  rights  of  the  state,  not  as 
those  of  a  stranger  or  mere  suitor  before  it, 
but  as  those  of  the  body  politic  of  which  it 
is  itself  a  part. 

It  can  hardly  be  said  that  by  reason  of  the 
decision  rendered  in  the  matters  in  contn)- 
versy  between  the  parties  the  interests  of  the 
state  and  the  people  have  not  received  due 
consideration.  The  attorney -general  as  a 
sworn  officer  of  the  state  has  done  his  duty 
as  he  saw  it,  and  advised  the  court  with  great 
learning  and  ability.  And  it  must  be  re- 
membered, besides,  that  those  constituting 
the  court  were  themselves  also  sworn  officers 
of  the  state,  and  as  a  court,  even  constituted 
an  integral  part  of  the  state  government. 
Whether  they  decided  tlie  matter  before  them 
as  the  attorney-general  thought  right,  or 
whether  they  decided  them  as  the  court  as 
now  constituted  would  have  done,  does  not 
affect  the  question  as  to  whether  the  decision 
so.  rendered  can  now  be  reviewed  by  the 
court,  in  this  case,  and  as  to  the  issues  be- 
tween the  parties. 

We  are  of  opinion  that  in  such  appearance 
the  attorney -general  is,  in  the  strict-est  legal 
sense,  a  friend  of  the  court,  and  not  a  party, 
nor  the  representative  of  any  paity  to  tlie 
suit  before  it.  He  has  aided  the  court  in  its 
labors  to  reach  a  just  decision  of  the  case. 
That  decision,  whether  right  or  wrong,  has 
been  reached,  and  his  friendly  office  is  ended. 
The  parties  have  litigated  the  matters  at  is- 
sue between  them,  and  have  withdrawn  in  so 
far  as  they  can  from  the  jurisdiction  of  tlio 
court.  We  think  he  cannot  petition  for  a 
rehearing  of  the  matters  that  have  been  tried 
and  decided  between  them.  Counsel  for  ap- 
pellee in  one  of  their  briefs  call  the  attorney - 
general  an  intervener  in  this  case,  but  from 
what  has  been  said  of  his  office  before  the 
court  he  cannot  be  an  intervenor.  As  the 
law  officer  of  the  state  he  has  aided  and  ad- 
vised the  court,  even  as  he  might  have  given 
his  legal  opinion  to  the  governor  when  re- 

?[uested.  But  no  judgment  could  l)e  rendered 
or  or  against  him,  or  for  or  against  the  state, 
as  might  be  done  in  case  of  an  intervenor. 
But  although  we  do  not  think  that  the 
attorney -general  can  petition  in  this  case,  as 
a  party,  for  a  rehearing,  yet  we  have  no 
doubt  that  the  case,  like  all  others,  is  still 
before  the  court  in  case  error  or  mistake  has 
been  made.  The  court  may  correct  its  own 
record,  either  on  its  own  motion,  or  on  being 
advised  of  the  mistake  by  any  party  in  in- 
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terest.  In  the  case  of  Huntington  County 
Comr».  'V.  Brotcjiy  14  Ind.  191,  a  petition  for 
rehearing  was  filed  more  than  sixty  days  after 
the  decision.  The  court  could  not  grant  a 
rehearing,  but  it  appearing  that  a  decision 
had  been  rendered  against  one  who  had  not 
been  before  the  court,  the  court  on  its  own 
motion  granted  a  rule  upon  the  other  party 
to  show  cause  why  the  decision  should  not 
be  revoked. 

In  Taplor  v.  Elliott,  52  Ind.  588,  this  court 
fully  considered  and  decided  its  power  to 
modify,  correct,  or  set  aside  its  own  decision 
in  a  proper  case. 

In  Crotcell  v.  Jaqua,  114  Ind.  246,  this 
court  set  aside  one  opinion  on  account  of 
inadvertent  error,  and  substituted  another  in 
its  place. 

In  Elliott*s  Appellate  Procedure,  §  550, 
the  power  of  the  court  to  correct  its  own  er- 
rors is  expressly  maintained.  Of  this  power 
there  can  be  no  doubt,  but  that  is  not  the 
question  before  us.  There  is  no  mistake  of 
fact,  no  inadvertence,  "no  errors  into  which 
tlie  court  may  have  fallen,**  but  a  delibeiate 
decision  of  issues  upon  facts  admitted  by  the 
parties.  These  parties  have  departed  .  from 
the  jurisdiction  of  the  court,  under  the  rules 
of  the  court  as  established  in  pursuance  of  the 
provisions  of  the  statute,  and  we  do  not  think 
that  the  issues  litigated  between  them  can 
have  a  rehearing  in  this  court. 

The  intervenor,  Morgan  Chandler,  has  also 
filed  his  petition  for  rehearing  of  the  cause, 
but  he  has  filed  no  brief  in  its  support,  and 
under  the  rules  of  the  court  it  cannot  there- 
fore be  considered. 

We  are  besides  of  opinion  that  as  there 
was  no  decision  adverse  to  him,  he  cannot 
have  anything  upon  which  to  base  his  peti- 
tion for  rehetiring. 

It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  petitions  for  a  rehearing  now 
on  file  in  this  cause  be,  and  the  same  are 
hereby  rejected. 

Coffey*  Ch.  »7.,  concurring: 

On  the  3d  day  of  January,  1893,  a  petition 
for  a  rehearing  in  this  cause  was  filed  on  be- 
half of  the  attorney -general  of  the  state. 
Before  any  consideration  of  such  petition  we 
are  met  by  the  grave  question  as  to  whether 
we  have  any  jurisdiction  in  the  case.  If  we 
have  jurisdiction,  no  great  public  inconven- 
ience is  likely  to  arise  bjr  reason  of  any 
action  taken  by  the  court  m  the  cause,  but 
on  the  other  hand,  if  we  have  no  jurisdic- 
tion, any  action  we  may  take  will  be  a  mere 
nullity.  The  granting  of  a  rehearing  under 
such  circumstances  would  not  annul  the  for- 
mer adjudication  holding  the  Apportionment 
Acts  of  1879  and  1891  invalid.  The  evil 
consequences  likely  to  follow  upon  the  at- 
tempted enforcement  of  laws  which  stand 
authoritatively  adjudged  invalid  can  readily 
l)e  foreseen.  As  to  the  manner  in  which,  or 
in  what  tribunal  the  question  of  the  validity 
of  such  an  attempt  may  arise  no  one  at  this 
time  can  foretell ;  but  that  it  would  arise  in 
some  fonn,  in  the  event  we  should  assume 
to  act  without  jurisdiction,  is  reasonably 
certain.  The  question  of  jurisdiction  over 
the  case  necessarily  arises  upon  the  record. 
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Section  662,  Rev.  Stat.  1881,  provides 
that,  "when  any  cause  is  determined  in  the 
supreme  court,  the  clerk  shall  forthwith  no- 
tify the  clerk  of  the  court  below  that  it  is 
determined,  and  whether  reversed  or  aftirmed, 
in  whole  or  in  part,  or  dismissed.  At  any 
time  within  sixty  days  aft^r  such  determina- 
tion, either  party  may  file  a  petition  for  a 
rehearing,  and  if  not  so  filed,  the  decision 
and  instructions  of  the  supreme  court  shall 
be  certified  to  the  court  below,  unless  other- 
wise ordered  by  the  court." 

Rule  38  of  this  court  provides  that,  "opin- 
ions and  judgments  shall  not  be  certified  to 
the  court  below  by  the  clerk  of  this  court, 
except  in  criminal  cases,  until  the  expiration 
of  sixty  days,  unless  by  order  of  this  court, 
or  on  the  filingr  of  waiver  of  petition  for 
rehearing,  whicli  order  of  court,  or  filing  of 
waiver  shall  be  certified  by  the  clerk  with 
the  opinion." 

The  opinion  of  the  court  in  this  cause  was 
filed  on  the  17th  day  of  December,  1892, 
and  on  the  22d  day  of  the  same  month  the 
parties  to  this  liti oration,  acting  under  the 
above  statute  and  rule,  filed  in  the  clerk's 
oflice  of  this  court  the  following  waiver  of 
the  right  to  file  a  petition  for  rehearing, 
viz.  :  '•  Come  now  the  parties, both  appellants 
and  appellee,  and  each  severally  and  sep- 
arately waive  and  relinquish  the  right  to 
file  a  petition  for  a  rehearing  in  this  cause 
and  accept  as  final  and  conclusive  the  opinion 
of  the  court  heretofore  rendered  in  this  cause, 
and  now  ask  that  the  court  will  order  and 
direct  tb^  clerk  of  this  court  to  immediately 
certify  said  cause  and  opinion  to  the  clerk  of 
the  Henry  circuit  court,  from  which  court  the 
appeal  in  this  cause  was  taken. " 

This  waiver  was  signed  by  the  attorneys 
of  record  for  each  of  the  parties,  and  was  not 
only  filed  in  the  clerk's  office,  but  the  par- 
ties, in  addition  to  such  filing,  procured  an 
order  of  the  court  thereon  requiring  the  clerk 
of  this  court  to  certify  the  cause  according 
to  this  request  and  agreement  of  the  parties. 

The  cause,  pursuant  to  this  agreement  and 
waiver,  and  the  order  of  the  court,  was  ac- 
cordingly certified  by  the  clerk  of  this  court 
to  the  clerk  of  the  Henry  county  circuit 
court.  That  this  was  a  legitimate  mode  of 
taking  the  case  from  this  court  seems  not  to 
be  doubted,  and  that  the  cause,  as  well  aa 
the  parties  to  the  suit,  are  now  beyond  the 
power  and  control  of  this  court  I  think  is 
equally  certain,  unless  some  party  remains 
here  not  having  joined  in  the  waiver,  who 
is  entitled  to  file  a  petition  for  a  rehearing. 

No  petition  is  filed  by  the  state,  and  if 
such  petition  was  on  file  it  would  be  a  suffi- 
cient answer  to  it  to  say  that  it  was  not  en- 
titled to  a  rehearing  without  the  consent  of 
the  relator  to  whom  it  has  extended  the  use 
of  its  name  for  the  enforcement  of  a  private 
right,  even  if  it  had  not  joined  in  the  waiver, 
which  it  has  done. 

A  petition  has  been  filed  by  Mr.  Chandler, 
an  intervenor,  but  it  is  not  claimed  that  he 
is  entitled  to  a  rehearing.  If  such  claim 
were  made  it  would  be  sufficient  answer  to  it 
to  say  that  he  has  not  filed  a  brief  in  support 
of  his  petition,  and  for  this  reason,   under 
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the  well-known  rules  of  this  court,    it  is 
waived. 

The  only  petition  in  the  cause  under  which 
it  is  claimed  we  have  the  power  to  grant  a 
rehearing  is  filed  by  the  attorney- general  of 
the  state.  During  the  progress  of  the  cause 
in  this  court  the  following  order  was  made, 
namely  :  "It  further  appearing  to  the  court 
that  the  matters  involved  in  said  cause  are 
such  as  affect  the  entire  people  of  the  state, 
and  are  of  great  importance,  it  is  ordered 
that  leave  be  granted  to  the  attorney -general 
of  the  state  to  appear  in  behalf  of  the  people 
and  to  take  such  steps  as  he  may  deem  nec- 
essarj^  to  aid  the  court  in  reaching  a  just  de- 
termination thereof." 

It  is  now  claimed  by  the  attorney-gen- 
eral that  by  virtue  of  this  order  he  became  a 
party  to  this  suit.  Unless  this  claim  can  be 
maintained,  of  course  his  petition  is  not  en- 
titled to  consideration,  for,  as  will  be  seen 
by  reading  the  statute,  no  provision  is  made 
for  filing  a  petition  foV  a  rehearing  by  any 
person  other  than  a  party. 

The  contention  that  the  attorney -general 
is  a  party  to  this  suit  would  seem  to  be  so 
destitute  of  plausibility  as  not  to  require  a 
moment's  consideration,  were  it  not  for  the 
apparent  earnestness  with  which  he  seeks  to 
maintain  it. 

In  the  nisi  pHvs  courts  parties  are  known 
as  plaintiffs  and  defendants.  In  this  court 
they  are  known  as  appellants  and  appellees. 
If  the  attorney- general  is  a  party  to  this  suit, 
which  is  he,  an  appellant  or  an  appellee? 
With  whom  is  he  litigating?  What  judg- 
ment shall  be  rendered  either  for  or  against 
him.  He  is  not  an  iptervenor,  for  no  person 
can  be  such  unless  he  has  a  personal  interest 
in  the  controversy  and  it  will  certainly  not 
be  contended  that  the  above  order  embraces 
a  right  to  set  up  a  personal  interest. 

It  was  perfectly  proper,  I  think,  for  the 
court,  in  view  of  the  public  interest  involved 
in  this  case,  to  invite  the  attorney- general, 
the  chief  law  officer  of  the  state,  to  aid  it, 


with  his  extensive  knowledge  of  the  law,  ia 
arriving  at  a  correct  conclusion,  not  in  pri- 
vate consultation,  but  in  open  argument  and 
by  briefs.  As  he  was  the  representative 
of  the  whole  people  of  the  state,  the  court 
had  the  right  to  assume  that  he  would 
stand  impartial  as  between  the  parties  and 
that  he  would  honestly  and  faithfully,  as 
a  public  officer,  give  to  the  court  his  views 
upon  the  new  and  intricate  questions  in- 
volved. That  he  did  by  the  able  brief  tiled 
by  him  give  the  court  much  aid  is  not  to  be 
denied.  But  it  was  not  as  a  party  to  the  suit 
that  he  was  permitted  to  file  briefs  and  argue 
the  case.  His  relation  to  the  court  was 
simply  that  of  an  amicus  curuf.  It  is  not 
the  function  of  an  amicus  curup  to  take  upon 
himself  the  management  of  a  cause.  Ander- 
son's Law  Diet,  title.  Amicus  Curup.  The 
powers  and  duties  of  an  amicus  curim  are 
well  understood  by  the  profession.  In  the 
case  of  Ii^n  v.  Annuth,  129  Ind.  340,  it  was 
said  :  "  An  amicus  curus  may  appear,  and, 
with  the  permission  of  the  court,  introduce 
evidence  for  his  own  benefit,  but  he  cannot 
except  to  any  ruling  made  by  the  court,  as  he 
has  no  right  to  complain  if  the  court  refuses 
to  accept  his  suggestions." 

This  cause  was  certified  to  the  Henry  cir- 
cuit court  on  the  22d  day  of  December  last. 
It  may  be  that  the  judgment  has  been  ren- 
dered by  that  court  in  accordance  with  the 
opinion  and  directions  of  this  court.  If  so, 
c^n  we  now,  by  any  action  we  may  take,  af- 
fect that  judgment?  I  think  not.  In  my 
opinion,  the  moment  this  cause  was  certified 
to  the  Henry  circuit  court  by  order  of  this 
court,  we  lost  jurisdiction  over  it  as  fully 
as  we  would  have  lost  it  had  the  sixty  days 
allow^ed  to  file  petitions  for  a  rehearing  fully 
expired.  For  these  retisons,  I  am  of  the 
opinion  that  we  have  no  jurisdiction,  and 
that  we  have  no  power  to  consider  the  peti- 
tion for  a  rehearing  filed  by  the  attorney- 
general  . 

McCabe,  J.,  dissents. 
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*!•   The  stockholders  of  the  West  Vir- 
gpinla  Central  A  Pittsburg^h  Railway 
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Company  have  power  to  pass  by-laws  prescrib- 
ing reasonable  qualifications  of  its  directors. 

2.  A  joint-stock  corporation  has  poorer 
by  by-law^  to  declare  that  no  person  who  is  at- 
torney against  it  in  a  suit  sbail  be  eligible  as  a  di- 
rector. 

(December  17, 1B»2.) 

ERROR  to  the  Circuit  Court  for  Mineral 
County  to  review  a  judgment  in  favor  of 


NoTJL— Regulation  by  by-laws  of  elections  byjpriwxte  ' 

corporations^ 

In  Reg.  V.  Saddlers'  Co.,  32  L.  J.  Q.  B.  337,  the  house 
of  lords  in  afflrming  a  decision  by  the  queen^s 
bench  reported  in  3  £1.  &  El.  42,  decided  that  a  by- 
law of  a  saddler's  company  declaring  that  **a  per- 
son who  has  been  a  bankrupt  or  become  otherwise 
insolvent"  shall  not  be  eligible  as  a  member  of  the 
*'court  of  assistants"  of  the  company  unless  he  has 
paid  his  debts  in  full  or  established  a  fair  and  hon- 
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orable  character  by  seven  years'  subsequent  con- 
duct, is  valid.  This  decision  is  the  nearest  that  has 
been  found  to  that  of  the  main  case. 

In  NewLing  v.  Francis,  8  T.  R.  180,  it  was  held  that 
a  corporation  may  make  by-laws  to  regulate  elec- 
tions. This  WHS  a  case  of  a  municipal  corporation 
as  in  fact  are  nearly  all  early  English  cases  about 
the  powers  of  corporations. 

In  Juker  v.  Com.,  20  Pa.  484,  it  was  held  that  the 
mode  of  conducting  the  annual  elections  of  a  re- 
ligious corporation  was  a  proper  subject  for  a  by- 
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defendant  in  a  proceeding  for  a  writ  of  man- 
damus to  compel  the  recognition  of  plaintiff  as 
a  director  of  defendant  company.    Affinned, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Floumoy  ft  Price  for  plaintiff  in 
•error. 

Messrs.  W.  C.  Clayton  and  C.  W.  Dailey 
for  defendant  in  error. 

Brannoiif  J, ,  deliyered  the  opinion  of  the 
court: 

In  March,  1892,  W.  Irvine  Cross  presented 
to  the  judge  of  the  circuit  court  of  Mineral 
county  his  petition  alleging  that  he  had  been 
elected  a  director  of  the  West  Virginia  Central 
^  Pittsburgh  Railway  Company  by  a  larger 
vote  in  stockholders'  meeting  than  W.  W.  Tay- 
lor, but  that  Taylor  had  been  declared  elected, 
and  was  then  holding  said  office;  and  upon  the 
prayer  of  said  petition  for  a  writ  of  mandamus 
to  be  directed  to  said  Taylor,  commanding 
him  to  vacate  said  ofBce  of'  director,  and  sur- 
render it  to  said  Cross,  and  to  said  company, 
commanding  it  to  receive  and  recognize  said 
Cross  as  such  director,  and  also  to  Henry  G. 
Davis,  Steven  B.  Elkins,  John  A.  Hambleton, 
James  G.  Blaine,  and  Thomas  B.  Davis,  the 
other  directors,  commanding  them  to  receive 
and  recognize  said  Cross  as  such  director,  a 
mandamus  nisi  was  awarded.  The  company 
filed  a  return,  and  Ttiomas  B.  Davis  filed  a  re- 
turn to  said  alternative  writ  of  mandamus,  and 
the  relator.  Cross,  demurred  thereto,  and,  said 
demurrers  being  overruled,  and  no  reply  of 
fact  being  made,  the  court  refused  to  award  a 


'  peremptory  mandamus,  and  dismissed  the 
alternative  writ,  and  Cross  brought  this  writ 
of  error  to  reverse  such  decision.  The  returns 
place  the  refusal  to  admit  Cross  as  a  director 
upon  a  by4aw  of  the  company  providing  that 
no  person  shall  be  a  director  unless  he  own  200 
shares  of  stock  in  the  company,  and  that  no 
one  shall  be  a  director  who  is  engaged  as 
counsel  or  attorney  in  any  suit  or  proceeding 
against  the  company;  and  the  returns  allege 
that  he  is  ineligible  on  both  grounds.  This 
by-law  is  assaulted  as  invalid.  It  is  claimed 
that  there  is  no  law  authorizing  the  stockhold- 
ers to  pass  it.  This  company  exists  under  a 
special  Act  chartering  it,  passed  in  1866,  and 
under  an  Act  passed  in  1881,  amending  it, 
both  reserving  power  to  alter  or  amend  the 
charter;  and  under  an  Act  passed  in  1871  it 
was  given  further  time  to  organize,  and  it  was 
organized  In  that  year.  An  important  ques- 
tion here  is.  Is  this  company  subject  to  chapter 
58  of  the  Code?  Sections  9  and  10  of  the 
Code,  as  it  went  into  force  April  1, 1869,  read 
thus:  "(9)  Every  joint-stock  company  here- 
tofore organized,  and  which  has  commenced 
its  proper  corporate  business,  under  special 
charter  or  general  law,  shall  remain  subject  to 
the  laws  now  in  force  applicable  thereto,  unless 
it  accepts  the  provisions  of  this  chapter,  or 
shall  be  declared  subjected  thereto  by  Act  of 
the  Legislature.  (10)  Every  joint-stock  com-  ^ 
pany  which  shall  be  hereafter  organized,  or 
commerce  Its  proper  corporate  business, 
whether  under  special  charter  or  general  law, 
or  which  shall  accept  the  provisions  of  this 


^aw  and  in  the  absence  of  such  by-law  could  be 
•controlled  by  nsafire. 

Stockbolden  have  a  right  to  determine  what 
shall  constitute  a  quorum  for  the  transaction  of 
business  at  their  meetinirs,  and  they  may  adopt  a 
by-law  requlrinflr  that  a  majority  of  the  stock  must 
be  represented  in  order  to  do  any  other  business 
than  merely  to  organize  and  adjourn.  Ellsworth 
Woolen  Mfg.  Co.  v.  Faunoe,  79  Me.  440. 

A  by-law  authorizing  an  election  to  fill  a  vacancy 
by  a  less  number  than  a  majority  is  void  where  a 
majority  is  required  by  statute  for  the  transaction 
of  business,  although  it  is  also  provided  by  statute 
that  vacancies  may  be  filled  "in  such  manner  as 
may  be  provided  by  the  by-laws."  State  v.  Curtis,  9 
Nev.  329. 

In  Com.  V.  GiU,  8  Whart.  a®,  it  was  held  that  by- 
laws passed  by  the  directors  of  a  savings  Institution 
providing  that  a  person  holding  one  share  of  stock 
shall  be  a  member  but  should  cease  to  be  such  on 
transfer  of  the  stock,  and  that  proof  of  the  mem- 
bership should  be  furnished  by  appearing  as  a 
stockholder  on  the  books,  were  illegal  on  the 
flrround  that  the  institution  was  in  the  nature  of  a 
charity  and  that  the  charter  did  not  give  the  di- 
rectors power  to  admit  members  but  made  a  dis- 
tinction between  members  and  stockholders  and 
did  not  entitle  stockholders  as  such  to  participate 
in  the  management  but  confided  that  trust  to  the 
original  incorporators  and  such  as  might  after- 
wards be  chosen.  The  by-laws  being  contrary  to 
the  charter  were  of  course  void. 

The  general  power  of  religious  corporations  to 
make  by-laws  iiicludes  power  to  make  a  by-law 
giving  the  president  authority  to  appoint  inspect- 
ors of  election  and  also  a  by-law  prohibiting 
tickets  from  being  counted  if  they  have  anything 
on  them  besides  the  names.  Com.  v.  Woelper,  3 
Serg.  &  R.  29. 

A  by-law  made  by  stockholders  may  regulate  the 
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mode  of  calling  meetings  for  the  purpose  of  elect- 
ing officers  if  it  is  not  repugnant  to  the  charter  or 
to  any  law  of  the  state.  Taylor  v.  Griswold,  14  N. 
J.  L.222. 

But  a  by-law  restricting  the  authority  of  direct- 
ors to  call  a  special  meeting  at  any  other  time  than 
when  requested  by  ten  members  would  be  so  un- 
reasonable that  it  can  be  created  if  at  all  only  by 
the  most  dear  and  explicit  language.  Citizens 
Mut.  F.  Ins.  Co.  V.  Sortwell.  8  Allen,  217. 

The  by-law  of  a  board  of  directors  may  authorize 
the  ordinary  business  to  be  transacted  by  a  quorum 
of  directors  which  is  much  less  than  a  majority  of 
the  whole  number.  Hoyt  v.  Thompson,  19  N.  T. 
207:  Hoyt  v.  Shelden,  8  Bosw.  387;  Smith  v.  Law.  21 
N.  Y.  296. 

In  Hoyt  V.  Thompson  and  Hoyt  v.  Shelden  the 
by-law  made  five  directors  including  the  president 
or  seven  directors  without  him  a  quorum  although 
the  whole  number  of  directors  was  twenty-three. 

In  Smith  v.  Law  three  was  made  a  quorum 
although  the  whole  number  was  nine. 

The  fact  that  a  meeting  of  a  newly  elected  board 
of  directors  was  not  held  at  the  place  fixed  by  a 
by-law  was  one  of  the  important  facts  on  which 
the  court  held  that  the  board  thus  organizing  did 
not  become  a  board  of  directors  d«  facto  although 
there  was  a  quorum  of  the  de  jure  directors  pres- 
ent. Other  important  facts  were  that  the  meeting 
was  held  without  notice  to  other  directors  who  had 
possession  of  the  seal,  books,  papers,  and  property 
of  the  corporation  and  who  disputed  the  authority 
of  those  thus  assuming  to  organize.  Waterman  v. 
Chicago  &  I.  R.  Co.  15  L.  R  A.  418, 189  111.  668. 

As  to  riglU  to  vote. 

The  statutory  qualifications  of  the  members  of  a 
religious  society  to  entitle  them  to  vote  can  neither 
be  abridged  nor  extended  by  any  by-law.  People 
V.  PhilUps,  1  Denio,  388. 
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chapter,  or  be  declared  subject  thereto  by  Act 
of  the  Legislature,  shall,  so  far  as  it  is  not 
otherwise  expressly  provided,  have  the  rights, 
powers,  and  privileges,  and  be  subject  to  the 
regulations,  restrictions,  and  liabilities,  speci- 
fied in  this  and  the  preceding  chapter/'  Un- 
der said  section  10  this  company  became  sub- 
ject to  chapter  58,  and  section  40  of  that  chap- 
ter expressly  gives  the  stockholders  power  to 
prescribe  the  qualifications  of  directors.  Why 
should  not  the  owners  of  the  property  and 
business  of  a  corporation — the  stockholders — 
be  allowed  to  define  the  qualifications  of  di- 
rectors, the  governing  power  of  the  corpora- 
tion, except  so  far  as  the  Legislature  prescribes? 
It  may  be  plausibly  argued  that  so  enlarged 
are  the  powers  and  so  minute  the  details  of 
chapter  50,  Acts  1881,  changing  the  name  of 
the  company,  that  that  Act  is  to  be  regarded, 
at  least  for  such  a  question  as  this,  the  charter 
and  law  of  being  of  the  company;  and,  if  so, 
it  would  fall  under  said  chapter  53,  making 
regulations  for  joint-stock  companies,  whether 
incorporated  under  special  charter  or  general 
law.  I  do  not,  however,  deem  it  necessary  to 
decide  this.  It  is  ar^ed  that  not  section  49, 
chap.  53,  applies  to  this  company  as  to  election 
of  directors,  but  its  special  charter  Acts. 
Grant  this  for  argument.  It  is  said,  then,  that 
this  by-law,  in  prescribing  said  qualification 
for  directors,  violates  the  charter  Acts.  Let 
us  see.  Section  1  of  both  the  Acts  of  1866  and 
1881  gives  to  the  stockholders  "power  and  au- 
thority to  make  and  pass  such  by-laws,  rules. 


and  regulations  for  the  management  and  gov- 
ernment of  the  affairs  of  said  corporation  and 
its  oflScers,  directors,  and  agents  as  may  be 
deemed  necessary  or  proper,  which  may  be 
also  amended,  changed,  or  repealed  at  any  and 
all  regular  meetings  of  the  stocldiolders.'* 
'Here  is  a  very  comprehensive  grant  of  power. 
Argument  to  define  its  breadth  would  but 
cloud,  when  the  letter,  spirit,  and  purpose  of 
the  grant  are  plain.  Why  would  a  by-law 
prescribing  reasonable  qualification  of  direct- 
ors be  repugnant  to  this  provision?  In  addi- 
tion to  the  foregoing  view,  it  is  not  going  far 
to  say,  though  not  necessary  to  say  so,  except 
as  an  additional  argument,  that  section  67. 
chap.  54,  Code,  brings  this  company  under  that 
chapter,  just  as  much  as  if  it  had  been  formed 
under  that  chapter;  and  then  the  first  section 
of  that  chapter  provides  that  companies  incor- 
porated under  it  shall  also  be  subject  to  the 
provisions  of  chapter  58,  so  far  as  applicable, 
showing  a  purpose  on  the  part  of  the  Legisla- 
ture to  apply  the  provisions  of  chapter  53.  as 
well  as  those  of  chapter  54,  to  all  joint  stock 
companies,  where  applicable.  Now,  certain ly, 
section  49,  which  provides  as  to  the  lx>ard  of 
directors,  and  how  elected,  and  as  to  qualifi- 
cations, is  applicable,  in  its  nature,  to  compa- 
nies formed  under  or  brought  under  chapter 
54.  Section  88  of  chapter  54  relates  to  the 
same  subject,  but  there  is  no  inconsistency. 
Section  49,  chap.  53,  gives  power  to  stockhold- 
ers by  by-law  to  fix  the  number  of  directors, 
the  manner  of  their  election  and  removal,  and 


A  by-law  autborlzinfir  any  stockholder  to  chal- 
lenge votes  and  providing  that  if  his  challenfre  be 
supported  by  affidavits  or  other  probable  cause  to 
tlie  satisfaction  of  the  inspectxirs  they  may  reject  a 
vote  offered  unless  oath  is  made  In  answer  to  the 
ohallenge  and  the  answer  deemed  siiificient  by 
them  will  not  Justify  rejecting  the  vote  of  any 
person  who  has  held  a  share  in  his  own  name  for 
the  time  required  to  entitle  him  to  vote.  People  v. 
Kip,  4  Cow.  882,  note, 

A  resolution  of  directors  authorizing  a  person  to 
vote  on  stock  transferred  by  the  corporation  to 
him  as  trustee  by  way  of  security  for  a  debt  Is  void 
where  a  statute  gives  the  power  to  vote  to  stock- 
holders, as  the  corporation  is  itself  the  real  owner 
of  such  stock.  Brewster  v.  Hartley,  87  Oal.  15, 90 
Am.  Dec.  2S7. 

A  resolution  of  the  directors  that  stockholders 
shall  vote  for  but  one  person  at  a  time  in  voting 
for  directors  is  void  where  it  is  provided  by  the 
state  Constitution  that  ''every  stockholder  shall 
have  the  right  to  vote  in  person  or  by  proxy  the 
number  of  shares  of  stock  owned  by  him  for  as 
many  persons  as  there  are  directors  or  managers  to 
be  elected,  or  to  cumulate  said  shares  and  give  one 
candidate  as  many  votes  as  the  number  of  direct- 
ors multiplied  by  the  number  of  his  shares  shall 
equal,  or  distribute  them  on  the  same  principle 
among  as  many  candidates  as  he  shall  think  fit.'* 
This  constitutional  provision  means  that  he  may 
oast  his  ballot,  singly,  cumulatively,  or  distrlbu- 
tively  at  one  time  and  the  by-law  therefor  is  in 
conflict  with  it  Wright  v.  Central  California  C. 
Water  Co.  67  Cal.  532. 

Cumulative  voting  was  held  illegal,  however,  in 
State  V.  Stockley,  46  Ohio  St.  804,  where  there  was 
no  provision  for  it  by  statute  but  the  statute 
merely  provided  that  a  stockholder  shall  have  a 
vote  for  each  share  of  stock  and  that  a  plurality  of 
votes  should  elect.  No  by-law  appears  to  have 
been  involved  in  this  case  but  a  by-law  authorizing 
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cumulative  voting  would  seem  to  be  void  as  in  con- 
flict with  the  statute. 

As  to  proxies. 

In  Philips  V.  Wickham,  1  Paige.  601, 2  L.  ed.  764, 
the  chancellor  says  of  the  right  to  vote  by  proxy: 
*'It  is  possible  that  it  might  be  delegated  in  some 
cases  by  the  by-laws  of  a  corporation  where  express 
authority  was  given  to  make  such  by-laws.^' 

In  State  v.  Tudor,  5  Day,  320,  6  Am.  Dec.  162,  a 
by-law  adopted  by  a  corporation  aUowlng  votes  by 
proxy  was  held  lawful  under  the  general  power  to 
establish  by-laws  not  contrary  to  the  charter  or  the 
laws  of  the  state. 

But  in  Taylor  v.  Griswold,  14  N.  J.  L.  222,  it  wag 
held  that  the  right  of  making  a  by-law  autborizmg 
proxies  is  not  incident  to  a  corporation  and  that  it 
is  not  given  by  general  authority  to  ^'make  such 
by-laws  for  their  government  as  they  shall  deem 
proper,  not  repugnant  to  the  charter  or  the  hiws  of 
the  state."  The  court  added  that  even  if  such 
power  was  allowable  in  a  purely  private  corpora- 
tion it  was  not  so  in  the  case  of  a  bridge  company 
the  business  of  which  is  really  publici  jurU.  But 
there  is  no  chance  to  distinguish  this  case  from  the 
Connecticut  case  preceding  on  any  such  ground,  as 
that  also  was  the  case  of  a  bridge  company. 

In  People  v.  Crossley,  60  III.  194,  a  by-law  author- 
izing proxies  is  again  upheld.  It  was  in  this  case 
adopted  by  the  annual  meeting  of  a  benevolent 
society  under  a  state  Constitution  which  directed 
the  Legislature  to  provide  for  voting  by  the  stock- 
holders of  a  private  corporation  ^*  in  person  or  by 
proxy."  The  court  held  that  even  if  the  constitu- 
tional provisions  did  not  apply  to  the  class  of  cor- 
porations involved  in  that  case  it  showed  that 
proxies  were  not  contrary  to  the  spirit  of  the  laws. 

As  to  who  are  directors  de  faeto^  see  note  to 
Waterman  v.  Chicago  &  I.  R.  Co.  (111.)  16  L.  K.  A. 
418.  B.  A.  R. 
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tbe  mode  of  fllliDg  vacancies.  So  does  section 
49,  and  not  in  an  inconsistent  manner.  Sec- 
tion 38,  chap.  54,  does  not  make  any  provision 
as  to  qualification  of  directors,  further  than 
they  must  be  stockholders;  but  section  49, 
chap.  53,  gives  the  stockholders  power  to  give 
qualifications,  requiring,  however,  that  they 
be  stockholders.  These  two  sections  can  both 
coexist,  to  be  read  as  in  pari  materia.  Section 
49,  chap.  53,  is  simply  supplementary  to  sec- 
tion 88  of  chapter  54,  and  supplies  a  want 
wherein  it  is  lacking  in  a  very  important  re- 
spect; that  is,  it  makes  provision  as  to  qual- 
ification of  directors.  There  is  confessedly 
some  confusion  iD  our  length v  and  elaborate 
law  touching  corporations,  perhaps  necessarily 
incident  to  dealing  with  such  a  subject,  and 
traceable  to  amendments  from  time  to  time; 
but  It  seems  to  have  been  the  legislative  intent 
to  make  chapters  58  and  54  apply  to  all  joint- 
stock  companies,  so  far  as  applicable;  and, 
this  being  so,  they  are  to  be  read  and  harmo- 
nized upon  the  principles  of  consi  ruction  appli- 
cable to  statutes  in  pari  materia.  They  con- 
tain elaborate  details  in  a  comprehensive 
system  of  statute  law  on  one  single  subject, — 
corporations.  State  v.  Cain,  8  W.  Va.  788; 
Cnrran  v.  Owens,  15  W.  Va.  221. 

Now^,  as  to  that  clause  of  the  by-law  exclud- 
ing any  one  from  the  directory  employed  in 
suits  against  the  company.  We  think  it  is 
within  the  power  of  the  stockholders  to  pass 
it.  Cannot  the  stockholders  see  that  the  im- 
portant functions  of  directors,  which  may 
bring  the  company  to  either  prosperity  or  ruin, 
shall  be  performed  not  by  enemies, — those 
hostile  in  their  interest  to  tbe  company's  best 
interest?  Must  the  attorney  against  the  com- 
pany be  allowed,  without  any  power  in  the 
company  to  prevent  it,  to  sit  in  the  directors' 
meeting  when  considering  its  defense,  and 
have  access  to  all  records  and  papers,  ^et 
the  secrets,  and  go  straight  from  the  meeting 
and  use  them  to  the  destruction  of  the  com- 
pany? Perhaps  the  vote  of  one  director,  who 
is  at  the  same  time  interested  in  a  suit  involv- 
ing the  property,  the  business,  even  the  exist- 
ence, of  the  company,  may  effectually  accom- 
plish the  object  of  that  suit.  A  person  cannot 
serve  two  hostile  and  adverse  masters  without 
detriment  to  one  of  them.  A  judge  cannot 
be  impartial  if  personally  interested  in  the 
cause.  Ko  more  can  a  director.  Human  nat- 
ure is  too  weak  for  this.  Take  whatever  stat- 
ute provision  you  please  giving  power  to 
stockholders  to  choose  directors,  and  in  none 
will  you  find  any  express  prohibition  against  a 
discretion  to  select  directors  having  the  com- 
pany's interest  at  heart;  and  it  would  simply 
be  going  far  to  deny  by  mere  implication  the 
existence  of  such  a  salutary  power.  The  own- 
ers of  the  franchise  and  property  of  the  cor- 
poration— the  stockholders — ought  to  be  ac- 
corded this  power  to  defend  tneir  own  interest. 
It  is  self-defense  only. 

Next,  assuming  the  validity  of  the  clause  of 
the  by-law  in  question  excluding  such  attorney 
from  the  directory,  we  are  asked  to  say  that 
the  suit  in  which  the  relator,  Cross,  is  engaged 
as  attorney  is  not  such  a  suit  as  is  contem- 
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I  plated  by  said  by-law,  inasmuch  as  it  is  really 
I  not  adverse  to  the  company's  interest.  In  the 
first  place,  I  remark  that  this  court  ought  not 
to  look  with  a  very  critical  scrutiny  to  say,  in 
advance  of  the  decision  of  the  suit  that  it  is 
not  adverse  to  the  interest  of  the  company, 
taking  away  from  the  directory  all  right  of 
judgment  on  that  point.  But  look  at  the  bill 
in  the  suit  referred  to,  pending  in  Baltimore, — 
Shaw  V.  Henry  O,  Davis  and  others.  The 
West  Virginia  Central  &  Pittsburgh  Railway 
Company  is  a  defendant.  The  contents  of 
the  bill  need  not  be  further  stated  than  to  say 
that  it  aUeges  that  Henry  G.  Davis,  Thomas 
B.  Davis,  and  Stephen  B.  Elkins  own  a  ma- 
jority of  the  stock  of  that  company,  and  are 
directors;  that  they  own  stock  in  and  control 
a  corporation  called  the  Piedmont  &  Cumber- 
land Railway  Company,  operating  a  railroad 
from  a  terminus  of  the  West  Virginia  Ceniral 
&  Pittsburgh  Railroad  to  Cumberland;  that 
assets  of  the  West  Virginia  Central  &  Pitts- 
burgh Railway  Company  were  used  in  its  con- 
struction; that  said  Henry  G.  Davis  and 
Thomas  B.  Davis  and  Stephen  B.  Elkins,  by 
means  of  their  influence  as  president  and  di- 
rectors of  the  West  Virginia  Central  &  Pitts- 
burgh Railway  Company,  were  about  to  in- 
duce and  cause  that  company  to  enter  into  a 
lease  of  the  Piedmont  &  Cumberland  Railroad, 
which  would  be  against  the  interest  and  to  the 
loss  of  the  West  Virginia  Central  &  Pittsburgh 
Railroad  Company;  and  the  bill  prayed  that 
said  Henry  G.  and  Thomas  B.  Davis  and  Ste- 
phen B.  Elkins  disclose  their  interests  in  the 
Piedmont  &  Cumberland  Railway  Company, 
that  the  latter  company  discover  what  money 
of  the  former  company  had  been  used  in  its 
construction;  and  that  the  West  Virginia  Cen- 
tral &  Pittsburgh  Railway  Company  be  en- 
joined from  consummating  said  lease.  It  is 
said  this  suit  is  for  the  benefit  of  the  West  Vir- 

finia  Central  &  Pittsburgh  Railway  Company. 
*hat  may  be  in  tbe  end.  It  may  be  that  an 
accounting  to  it  by  the  other  company  will 
prove  beneficial.  But  it  may  be  also  that  tbe 
prevention  of  the  lease,  by  which  the  company 
would  get  an  outlet  from  its  eastern  terminus 
for  its  coal  and  other  business,  would  be  highly 
injurious  to  it.  It  may,  on  the  other  hand,  be 
that  the  lease  would  be  a  burden  upon  it. 
Without  all  the  light,  how  can  we  say  that  the 
prevention  of  a  lease  which  may  be  beneticial 
or  hurtful  will  certainly  be  hurtful  to  the  com- 
pany? That  depends  on  facts  to  be  shown  by 
evidence.  The  Maryland  court  in  charge  of 
the  case  might  determine  to  the  reverse. 
We  can  safely  say  that  this  court  would  be 
going  far  to  hold  that  this  suit  in  none  ot  its 
prayers  will  prejudice  the  West  Virginia  Cen- 
tral &  Pittsburgh  Railway  Conapany. 

It  is  assigned,  but  not  insisted  upon  in  ar- 
gument, as  error  that  the  court  quashed  the 
return  of  service  as  to  Henry  Q.  Davis.  It 
showed  service  by  delivery  of  copy  at  his  place 
of  business  to  a  person  found  there,  who  is 
manager  of  his  business.  Plainly  the  return 
is  not  good. 
Judgment  affirmed. 


586 


Idaho  StiFBBME  Coubt. 


Dec., 


IDAHO  SUPREME  COURT. 


Washington  ELLIOT,  Appt., 

V. 
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*  When  the  vtatate  makes  the  wa^^es  or 
earning  of  a  debtor  exempt  from  levy 
of  execution  or  attachment,  such  exemption  con- 
tinues while  such  waires  or  earnings  are  under 
control  of  the  debtor,  altbougrh  temporarily  in 
the  hands  of  another. 

(December  1,1802.; 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  EHmore  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
certain  money  alleged  to  have  been  exempt  from 
execution  which  had  been  seized  by  defendants 
on  an  execution  against  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

MeifTS.  Wyman  ft  Wyman,  for  appel- 
lant: 

Statutes  granting  exemptions,  bein^  in  fur- 
therance of  humanity  aud  the  protection  of  the 
family,  should  be  liberally  construed. 

Freeman,  Executions,  ^  208;  Be  McManut, 
10  L.  R.  A.  567,  87Cal.  292;  Afontaffuey.  Rich- 
ardson, 24  Conn.  347,  68  Am.  Dec.  178;  Kuntz 
V.  Kinuey,  88  Wis.  514;  Kenyon  v.  Baker,  16 
Mich.  378,  97  Am.  Dec.  158;  Betanv.  Hayden, 
18  Iowa,  122. 

Trevitic  was  the  bailee  of  the  plaintiff  in  this 
matter  and  drew  the  wa^s  as  his  agent,  to  be 
delivered  on  demand,  and  the  title  to  the  money 
was  not  changed  in  any  manner  by  reason  of 
the  order,  but  remained  in  the  plaintiff. 

It  cannot  be  claimed  that  this  was  a  fraudu- 
lent conveyance  of  property,  for  there  was  no 
conveyance  or  attempt  to  convey,  and  for  the 
further  reason  that  there  can  be  no  fraudulent 
conveyance  of  exempt  property. 

Freeman,  Executions,  g  185;  Derby  v.  Wey- 
rieh,  8  Neb.  174;  Union  Pac,  R,  Co.  v.  8merA, 
22  Neb.  751. 

There  was  no  commingling  or  attempt  at 

*Headnote  by  Huston,  J. 


JiOTE.— Exemption  of  debUir''8  tcagesafttr  payment 

hu  emplouer. 

Very  little  direct  authority  can  be  found  as  to  the 
effect  upon  an  exemption  of  waires  of  payment  by 
the  employer  to  the  debtor  or  to  some  one  for  him. 

In  Kutter  v.  Shumway,  16  Colo.  96,  which  is  cited 
and  followed  In  the  above  case,  the  exemption  was 
upheld  as  to  wages  which  had  been  received  by  the 
debtor  and  deposited  in  a  bank  ho  long  as  they  were 
capable  of  being  identified. 

So  in  Cox  v.  Bearden,  84  Ga.  a04, 20  Am.  St.  Rep. 
869,  it  was  held  that  payment  voluntarily  made  by 
an  employer  to  the  sheriff  upon  a  judgment  and  fi. 
fa.  in  favor  of  an  employe  did  not  subject  the 
money  to  garnishment  in  the  hands  of  the  sheriff, 
while  on  its  way  to  the  employ^. 

But  on  the  other  hand  In  Cook  v.  Holbrook,  6 
Allen,  572,  it  was  held  that  the  exempt  character  of 
a  claim  for  wages  was  lost  when  it  had  been  put 
into  Judgment  and  collected  by  the  employe's  at- 
torney, because  the  claim  was  merged  in  the  Judg- 
ment. 

^n  harmony  with  the  last  case,  It  was  held  in  Ayer 

i.  li.  A., 


commingling.  Trevitic's  office  was  to  collect 
the  money  from  plaintiff's  employer  and  de- 
liver it  to  plaintiff.  It  was  seized  upon  in 
transitu  and  the  record  fails  utterly  to  show 
anything  like  commingling. 

But  even  if  there  h^  been  a  commingling, 
it  cannot  be  held  to  lose  for  plaintiff  his  ez- 
empiioD,  for  the  judgment  creditor  is  in  no 
event  injured. 

Rutter  V.  Shumvay,  16  Colo.  05;  Howard  ▼. 
Tandy,  79  Tex.  450. 

3/r.  J.  W.  Badger,  for  respondents: 

The  proceeds  of  exempt  property  are  not 
exempt.  Transposition  of  exempt  property 
destroys  or  loses  the  exemption. 

Brac/cett  v.  Watkins,  21  Wend.  88,  modify- 
ing Hall  V.  Penney,  11  Wend.  44,  25  Am.  Dec. 
eOl;  MandUfvev.  Burton,  1  Ind.  39;  1  Free- 
man, Execution,  2d  ed.  §  247;  Wooster  v.  Paffe, 
54  N.  H.  125.  20  Am.  Rep.  128. 

If  personal  property  exempt  be  fraudulently 
assigned  to  defraud  creditors  of  the  debtor,ana 
be  thereafter  levied  upon  by  such  creditor,  the 
debtor  is  not  entitled  to  claim  the  same  as 
exempt. 

State  V.  Koch,  40  Mo.  App.  635. 

If  exempt  property  or  goods  be  so  mixed 
with  others  that  they  can  no  longer  be  identi- 
fied ,  the  right  of  exemption  is  lost.  The  claim- 
ant must  always  be  able  to  point  out  the  iden- 
tical property  claimed. 

Smith  V.  Tumley,  44  Ga.  245;  Roth  v.  Wells, 
29  N.  Y.  471. 

The  right  to  exemption  is  a  personal  privi- 
lege and  may  be  waived. 

Hombs  V.  (kyrbin,  20  Mo.  App.  497. 

Huston,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  miner  in  the  employ  of 
the  Comfort  Consolidated  Mining  Company. 
A  judgment  had  been  recovered  against  him 
in  justice's  court.  Execution  was  issued 
thereon,  and  levied  upon  a  certain  sum  of 
money  in  the  hands  of  one  Trevitic.  There  is 
no  question  but  that  the  money  so  levied  upon 
was  the  wages  of  the  plaintiff,  earned  within 
the  thirtv  days  next  preceding  the  date  of  the 
levy.    Trevitic  had  drawn  the  same  from  the 


V.  Brown,  77  Me.  106,  that  the  wages  of  a  seaman 
are  not  exempt  from  attachment  after  they  have 
been  paid  to  his  attorney,  even  if  they  would  have 
been  before  payment,  as  to  wliich  authorities  are 
In  conflict 

The  effect  of  payment  to  defeat  a  claim  to  ex- 
emption Is  also  illustrated  in  Kennedy  v.  Aldrldge. 
6  B.  Mon.  142,  in  which  an  exemption  from  attach- 
ment of  the  salary  of  an  officer  based  on  grounds 
of  public  policy  is  held  not  to  exist  after  it  has 
been  paid  to  his  agent. 

This  last  case  has  little  bearing  on  the  question  of 
exemption  of  wages  in  favor  of  the  wage  earner, 
as  the  only  exemption  there  Involved  was  one  based 
on  the  public  interests  and  therefore  the  ground 
of  exemption  was  lost  when  payment  had  l>een 
made  and  the  only  right«i  affected  were  those  of 
private  individuals.  The  same  is  true  of  the  pre- 
ceding case  as  to  seaman's  wages  in  which  it  was 
objected  that  the  seaman's  attorney  being  a  proc- 
tor in  admiralty  held  the  funds  as  an  officer  of  the 
court,  but  the  court  decided  that  he  held  them  not 
in  that  capacity  but  as  the  seaman's  agent.   I.  T. 
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company  at  the  request  of  plaintiff,  and  held 
it  for  him.  Trevitic  stated  to  the  officer  mak- 
ing the  levy  (J.  N.  Hall,  the  principal  defend- 
ant) that  plaintiff  owed  him  nothing;  that  he 
simpler  drew  the  money  for  him  as  an  accom- 
modation, and  held  it  subject  to  his  call.  On 
demand  of  the  officer  (Hall)  holding  the  execu- 
tion, Trevitic  delivered  the  money  so  held  by 
him  to  such  officer.  Plaintiff  brings  his  action 
against  the  officer  and  his  sureties  for  the  re- 
covery of  the  money,  claiming  the  same  as 
exempt  from  levy,  under  the  provisions  of 
subdivision  7  of  section  4480  of  the  Revised 
Statutes  of  Idaho,  which  is  as  follows:  **The 
earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  at  any  time  within 
thirty  days  next  preceding  the  levy  of  execu- 
tion, or  levy  of  attachment,  when  it  appears 
by  the  debtor's  affidavit  or  otherwise  that  such 
earnings  are  necessary  for  the  use  of  his  family 
residing  in  this  territory  (state),  supported 
wholly  or  in  part  by  his  labor."  The  necessary 
affidavits  were  duly  served  by  plaintiff,  estab- 
lishing the  facts  required  by  the  section  of  the 
statute  referred  to.  Plaintiff  recovered  judg- 
ment in  justice's  court.  Defendants  appealed 
to  district  court,  when  the  judgment  of  the 
justice's  court  was  reversed,  and  judgment  for 
costs  was  rendered  for  defendants,  and  from 
the  judgment  of  the  district  court  the  plaintiff 
appeals  to  this  couit.  There  is  nothing  in  the 
record  showing  the  grounds  upon  which  the 
district  court  based  its  decision  and  judgment. 
The  case  was  heard  by  the  district  court  upon 
a  stipulation  as  to  the  evidence.  It  appears 
from  the  plaintiff's  motion  for  a  new  trial  that, 
while  the  district  court  held  that  the  money 
levied  upon  by  the  officer  by  virtue  of  the  exe- 
cution was  exempt  as  wages,  under  the  pro- 
visions of  the  statute,  the  plaintiff  had  deprived 
himself  of  the  benefit  of  the  statute  by  **  com- 
mingling, or  causing  to  be  commingled,  said 
wages,  so  as  to  lose  their  identity  as  wages." 
This  view  seems  to  be  acquiesced  in  by  de- 
fendants. The  only  evidence  of  a  "  commin- 
gling" is  the  fact  that  Trevitic  drew  this  money 
from  the  company,  for  the  accommodation  of 
the  plaintiff,  and  held  the  same  for  the  plain- 
tiff; that  plaintiff  was  not  indebted  to  Trevitic, 
nor  had  Trevitic  any  claim  or  lien  upon  the 
money  so  drawn. 

It  is  insisted  by  respondents  (1)  that  the 
drawing  of  the  money  by  Trevitic,  upon  the 
order  or  request  of  plaintiff,  was  a  fraud  upon 
the  creditors  of  plaintiff;  (2)  that  it  was  such 
a  commingling  of  the  money  as  deprived  it  of 
the  exemption' provided  by  the  statute.  The 
money  being  confessedly  exempt  as  wages,  its 
disposition  X)j  the  plaintiff  could  not  operate 
as  a  fraud  upon  defendants.  Freeman,  Execu- 
tions, §  136;  Derby  v.  Weyric/i,  8  Neb.  174; 
Union  Pac,  R.  Co.  v.  Smersh,  22  Neb.  751. 

The  drawing  of  the  money  by  Trevitic,  and 
his  holding  it  for  the  accommodation  of  the 
plaintiff,  it  not  appearing  that  there  were  an)' 
dealings  between  plaintiff  and  Trevitic,  or  that 
Trevitic  had  or  claimed  to  have  any  interest  in 
or  lien  upon  the  monej%  could  hardly  be  called 
a  "  commingling."  Trevitic  did  not  hold  any 
other  money  or  property  of  the  plaintiff.  Sup 
pose  plaintiff  had  given  his  wife  or  one  of  his 
children  an  order  to  draw  his  wages;  would 
that  have  been  a  commingling  V    The  object 
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of  the  statute  was  to  preserve,  for  the  support 
of  the  debtor  and  his  family,  a  portion  of  his 
earnings,  and  to  the  accomplishment  of  this 
end  the  statute  should  receive  a  liberal  con- 
struction. The  beneficent  intention  of  the 
Legislature  must  not  be  defeated  by  a  strained 
or  technical  construction.  This  rule  of  con- 
struction seems  to  have  been  quite  generally 
recognized  in  this  class  of  cases.  Freeman, 
Executions,  §  208;  lie  McManus,  87  Cal.  292, 
10  L.  R.  A.  567;  Montapue  v.  Biefiardion,  24 
Conn.  347, 68  Am.  Dec.  173;  Kuntz  v.  Kinney, 
33  Wis.  514;  Kenyon  v.  Baker,  16  Mich.  378, 
97  Am.  Dec.  158;  Bevan  v.  Hayden,  13  Iowa, 
122. 

The  case  of  Wooster  v.  Page,  54  N.  H.  125, 
20  Am.  Rep.  128,  is  cited  by  respondents  in 
support  of  their  contention  that  the  wages  of 
the  plaintiff  lost  the  privilege  of  exemption  by 
reason  of  the  payment  of  the  same  to  Trevitic, 
at  the  request  of  the  plaintiff.  The  case  of 
Wooster  v.  Page  does  not  seem  to  go  so  far  as 
claimed  by  the  respondents,  but  would  seem  to 
favor  that  view.  The  court  in  that  case  rests 
its  decision  largely  upon  the  decision  of  the 
same  court  in  the  case  of  Morse  v.  Town^  45 
N.  H.  185.  In  the  latter  case  (as  cited  by  the 
court  in  Wooster  v.  Page)  it  seems  that  "Towns 
having  enlisted,  and  received  from  the  town  of 
Pembroke  a  bounty  of  two  hundred  dollars, 
went  away  to  the  wars,  leaving  the  money 
with  his  wife,  for  the  support  of  herself  and 
their  two  children.  The  wife  used  a  part  of 
it,  and,  of  the  rest,  put  into  the  hands  of  the 
trustee  one  hundred  and  fifty  dollars,  to  be  re- 
turned from  time  to  time  as  needed  for  the 
support  of  the  family;  and  for  this  sum  the 
trustee  gave  his  note,  payable  to  her  or  her 
order.  The  trustee  stated  that  he  took  the 
money  expressly  at  the  bounty  money  of  the 
husband,  and  that  the  wife  had  no  other  means 
of  support.  The  trustee  was  held  chargeable, 
on  the  ground  that  the  bounty,  having  being 
paid  over  to  the  volunteer,  was  no  longer 

*  bounty,*  and  as  such  exempt,  but  was  simply 

*  money,*  not  exempt.'*  Does  this  construction 
of  a  statute,  intended  by  the  Legislature  to 
encourage  and  uphold  patriotism,  to  secure 
from  the  humiliation  of  poverty  and  want  the 
wife  and  children  of  the  soldier,  who  has 
voluntarily  offered  up  his  life  for  his  country, 
carry  out  the  intention  of  the  lawmakers  ? 
We  think  not.  In  the  case  of  Butter  v.  8hum- 
way,  16  Colo.  95,  the  Supreme  Court  of  Colo- 
rado says:  "It  is  claimed  by  counsel  for 
plaintiff  in  error  that  the  proper  construction 
of  the  Act  of  1885  is  that  the  wages  of  the 
debtor  are  exempt  from  garnishment  while 
they  remain  in  the  hands  of  the  employer,  be- 
fore payment,  but  not  afterwards.'*  The  Act 
declares:  * 'There  shall  be  exempt  from  levy 
under  execution,  attachment,  or  garnishment 
the  wages  and  earnings  of  any  debtor,  to  an 
amount  not  exceeding  one  hundred  dollars, 
earned  during  the  thirty  days  next  preceding 
such  levy,**  etc.,  (literally  the  same  as  the 
Idaho  statute).  The  language  is  unconditional 
and  absolute,  that  the  wages  "shall  be  exempt 
from  levy  under  execution,  attachment,  or 
garnishment,"  and  the  courts  cannot  justly  add 
words  which  would  tend  to  defeat  or  restrict 
the  manifest  purpose  of  the  statute.  So  Iqpg 
as  the  wages  or  earnings  of  the  debtor  are 
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Wyomiug  Sjprevb  Court. 


Dec, 
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capable  of  identif  cation,  he  is  entitled  to  have 
ihem  exempt,  according  to  the  terms  and  pro- 
visions of  the  statute.  We  prefer  the  broad 
humanity  of  the  "Cowboy  Law  "  to  the  cold 
and  technical  construction  which  would  make 
the  intended  beneficence  of  the  law  a  mockery 
and  delusion,  and  take  tbe  bread  of  the  soldier 
and  the  wage  <  amer  from  the  mouths  of  his 
wile  and  children  to  glut  the  maw  of  an  in- 
satiate creditor. 


I  The  judgmen t  of  the  District  Cou rt  is  r^rsed, 
',  and  judgment  ordeied  to  be  entered  for  plain- 
tiff for  the  sum  of  $66.25,  and  costs,  which  the 
i  clerk  of  the  court  below  will  enter  in  his 
>  judgment  docket  immediately  on  receipt  of  the 
;  remittitur  from  this  court,  and  issue  execution 
'  thereon. 

SalliTan^  Ch,  J,,  and  Mor^aJi.  J»,  concur. 


WYOMING  SUPREME  COURT. 


Anna  Elizabeth  NEER  et  ah,  Plffs,  in  Err., 
Oscar  F.  COWHICK  ei  al. 


(. 


Wyo. 


.) 


The  recog^tioii  otholoigrmphic  -wiUs  by 
the  Wyoming  Act  of  1891,  providing^ 
th&t  they  may  be  proved  in  the  same  man- 
ner as  other  private  writings  are  proved,  does 
not  dtepense  with  the  necessity  of  two  witnesses 
in  order  to  make  them  valid  as  in  the  case  of 
other  wUls,  under  Wyo.  Uev.  Stat.,  i  2237. 

(December  15, 1802.) 

ERROR  to  the  District  Court  of  Laramie 
County  to  review  a  judirment  refusing  to 
admit  to  probate  the  alleged  will  of  John 
Cowhick,  deceased.     Afflrmed. 

The  facts  are  slated  in  the  opinion. 

Messrs.  Potter  A  Burke,  Davidson  A 
Clark,  and  Charles  N.  Potter,  Atty-Gen., 
for  plaintiffs  in  error: 

The  object  of  the  law  gSveming  the  execu- 
tion of  wills  is  not  to  obstruct  or  make  ditflcult 
the  exercise  of  that  ri^ht,  but  merely  to  pro- 
tect the  ri.&^ht,  to  make  certain  thai  what  is 
claimed  to  be  the  will  is  the  wish  of  the  dece- 
dent, and  to  thus  guard  against  fraud. 

Protection  under  an  holographic  will  as 
a<)^ainst  such  dangers  is  far  greater  than  that 
under  a  will  that  is  written  entirely  by  others, 
and  is  merely  subscribed  and  acknowledged 
hy  the  testator  in  the  presence  of  witnesses. 
The  possibility  of  fraud  through  forgery  is  far 
less,  for  while  it  is  possible  to  forge  a  signature 
and  to  procure  two  persons  who  will  perjure 
tiiemselves  as  witnesses,  it  is  almost  impossi 
ble  to  forge  an  entire  instrument. 

**The  object  of  the  law  ceasing,  the  law  it- 
stlf  ceases." 

An  enactment  of  the  Legislature  will  be  up- 
held unless  it  is  totally  repugnant  to  the  or- 
ganic law,  is  so  entirely  ambiguous  as  to  be 
mcapable  of  interpretation,  or  is  repealed  by 
subsequent  legislation. 

1  Bl.  Com.  p.  87. 

There  is  nothing  in  chapter  2,  §  18,  that  is 
repugnant  to  any  provision  of  our  Constitu- 
tion. If  it  is  repucrnant  in  any  sense,  or  in  any 
deffree.  to  section  2237  of  the  Revised  Statutes 
of  Wyoming,  then  the  latter  section  is  repealed 
to  the  extent  that  any  such  repugnancy  exists. 

Note.— On  the  subject  of  holographic  wills,  see 
also  Warwick  v.  Warwick,  6  L.  R.  A.  775,  and  note^ 
86  Va.  606. 
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1  Bl.  Com.  p.  87,  noU  34;  Sutherland,  Stat. 
Consir.  par.  288. 

There  can  be  no  question  that  the  intention 
of  the  Legislature  was  that  holographic  wills 
should  be  proved,  and  such  prooi  to  be  made 
in  a  certain  way.  Nor  is  there  any  question  as 
to  what  the  words  "holographic  wills"  refer; 
there  is,  and  never  was  but  one  kind  of  an  in- 
strument so  denominated. 

Sutherland,  Stat.  Constr.  par.  289. 

It  may  be  said  that  section  2237,  by  requir- 
ing all  wills  to  be  attested  in  a  certain  way^ 
took  away  from  our  law  the  distinctive  char- 
acter of  holographic  wills. 

This  cannot  be  successfully  maintained.  An 
attesting  witness  does  not  change  the  charac- 
ter of  the  instrument. 

Re  Seller's  Estate,  78  Cal.  477. 

Suppose  this  instrument  was,  prior  to  Janu- 
ary  10,  1891,  invalid  because  of  lack  of  com- 
pliance with  the  Statute  of  1882.  Yet  if,  after 
the  writing  of  the  will,  and  subsequent  to 
the  new  legislation  the  testator  die,  and  if,, 
under  the  statute  as  it  stood  at  the  death  of 
the  author  of  the  decedent,  the  instrument  is 
provable,  it  shall  be  prove  1  under  tbe  law  ex- 
isting at  the  time  of  the  author's  death,  and  the 
property  passes  under  and  by  virtue  of  its  pro- 
visions. 

Re  Elcock'sWill,  4  McCord,  L.  80;  Magruder 
V.  CnrroV,  4  Md.  835;  Wynne  v.  Wynne,  2 
Swan,  405.  58  Am.  Dec.  66;  Sutton  v.  Ctie- 
nault,  18  Ga.  1;  Re  Lavrreneev,  Hebbard,  I 
Bradf.  252;  Eargrores  v.  Redd,  48  Ga.  142;  1 
Jarman,  Wills,  p.  587;  1  Redf.  Wills,  4th  ed. 
408;  Herrick  &  Depee,  Probate  Law  &  Prac- 
tice, p.  29,  and  laws  there  cited;  TerisY,  Pitch- 
er, 10  Cal.  466;  Downer  y.  Smitli,  24  Cal.  123; 
Coppinfferv.  Rice,  83  Cal.  423;  Ryder  y.  Cohn, 
87  Cal.  89;  Re  PfueWs  Estate,  48  Cal.  644. 

Messrs.  A.  C.  Campbell*  Lacey  ft  Van 
Devanter,  for  defendants  in  error: 

We  have  two  classes  of  legislation  relating 
generally  to  the  subject  of  wills: 

First.  That  legislation  which  provides  the 
necessary  elements  without  which  an  instru- 
ment shall  not  be  held  to  be  a  will. 

Second.  The  method  by  which  a  will  shall 
be  proved  in  the  probate  court. 

Of  the  first  class  is  §  2237  of  the  Revised 
Statutes.  By  this  section  the  Legislature  has 
seen  fit  to  declare  that  a  will  to  be  valid  must 
not  only  be  in  writing  and  signed  by  the  tes- 
tator but  must  likewise  be  witnessed  by  two 
competent  witnesses. 

Holographic  wills,  or  those  written  out  by 
the  testators  own  hand,  stand  on  no  privileged 
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footiDi?,  but  require  to  be  attested  like  any 
other  testaments. 

Schouler,  Wills,  §  255;  4  Kent,  Com.  *519. 

Under  our  modern  statutes,  which  require  a 
will  to  be  duly  executed  and  attested  by  a  cer- 
tain number  of  subscribing  witnesses  in  order 
to  give  its  effect,  there  can  be  no  judicial  eva- 
sion in  favor  of  informal  writings. 

Schouler,  Wills.  §  257. 

Wyoming  Laws  1890-91,  p.  247,  §  13.  re- 
lates solely  to  the  manner  of  proof  of  holo- 
graphic wills,  and  does  not,  so  far  as  its  terms 
^o,  attempt  to  ^ve  the  essentials  of  a  valid 
holographic  wilL 

Wnen  an  affirmative  statute  contains  no  ex- 
pression of  a  purpose  to  repeal  a  prior  law  it 
does  not  repeal  it  unless  the  two  acts  are  in 
irreconcilable  conflict,  or  unless  the  later  stat- 
ute covers  the  entire  ground  occupied  by  the 
earlier  and  is  clearly  intended  as  a  substitute 
for  it. 

Red  Rock  v.  Henry,  106  U.  S.  696.  27  L.  ed. 
251;  Chew  Heong  v.  United  States,  112  U.  8. 
536,  28  L.  ed.  770. 

If  by  any  fair  course  of  reasoning  both  can 
be  reconciled,  they  must  stand. 

GaBH  V.  Dillov,  2  Ohio  St.  607;  Raudehangh 
V.  8heUey,  6  Ohio  St.  307. 

Certainly  a  fair  course  of  reasoning  can  find 
such  construction  of  these  two  acts  as  will  per- 
mit them  both  to  stand. 

Ludlow  V.  Johnston,  8  Ohio,  553,  17  Am. 
Dec.  609;  Dodge  v.  Gridley,  10  Ohio,  178;  Ex 
parte  ISmith,  40  Cal.  419;  PeojOe  v.  Guslin,  57 
Mich.  407;  MeCool  v.  »mith,  66  U.  S.  1  Black, 
459,  17  L.  ed.  218;  Atty-Qen,  v.  Brown,  1  Wis. 
513. 

The  holographic,  like  any  other,  testament, 
is  a  solemn  act,  depending  for  its  validity  upon 
compliance  with  the  forms  prescribed  by  law; 
and,  however  clearly  it  appears  that  the  de- 
cedent intended  the  instrument  to  be  her  will, 
if  it  is  not  clothed  with  the  forms  prescribed  it 
cannot  stand. 

Re  Armant's  Will,  48  La.  Ann.  810;  Re 
Rand's  Estate,  61  Cal.  468,  44  Am.  Rep.  555. 

Groesbeck,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  was  submitted  to  the  district  court 
for  Laramie  county,  in  the  exercise  of  its  pro- 
bate jurisdiction,  on  an  agreed  statement  of 
facts.  It  appears  that  one  John  Toung  Cow- 
hick,  a  resident  of  the  city  of  Cheyenne,  in 
this  state,  for  more  than  ten  years  prior  to  his 
death,  died  on  the  18th  day  of  June,  1891,  in 
said  city,  being  the  owner  of  and  in  possession 
of  a  large  amount  of  real  and  personal  proper- 
ly situate  in  the  county  of  Laramie.  On  the 
day  following  his  death,  oneGeorpre  L.  Beard, 
cashier  of  the  Cheyenne  National  Bank,  found 
a  certain  written  mstruroent  purporting  to  be 
the  will  of  said  John  Y.  Cowhick,  in  a  safety 
vault  box  in  said  banking  house,  theretofore 
used  by  said  deceased  as  a  depository  for  his 
valuable  and  private  papers,  which  he.  the 
said  Beard,  filed  on  the  dny  of  its  discovery  in 
the  office  of  the  clerk  of  the  district  court  for 
Laramie  county.  The  said  instrument  is 
wholly  in  the  handwriting  of  the  deceased. 
It  is  signed  by  him,  and  bears  the  following 
indorsement,  wholly  in  the  handwriting  of  the 
deceased:    ''Will  of  John  Toung  Cowhick, 
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made  September  13,  1889."  It  was  enclosed 
in  a  sealed  envelope,  which  was  indorsed  also 
in  the  handwriting  of  decedent  as  follows: 
'*  John  W.  Collins.  To  be  opened  after  my 
death.  Will."  It  was  further  admitted  that 
the  said  Cowhick  was  of  sound  and  disposing 
mind  and  memory  at  the  time  of  signing  this 
instrument,  and  from  that  time  up  to  his 
death,  and  that  he  was  then  over  fifty  ye^rs  of 
age.  The  said  instrument  was  not  witnessed 
by  any  person,  and  was  not  signed  or  attested 
by  any  witness  or  witnesses.  The  will  is  what 
is  termed  an  •^olographic."  or,  more  properly 
speaking,  a  ''holographic"  will,  and  the  sole 
question  to  be  determined  is  whether  or  not 
the  said  instrument  is  a  valid  will  without  be- 
ing signed  or  attested  by  witnesses.  At  the 
time  of  the  execution  of  the  instrument  it  was 
not  a  valid  will,  as  it  was  not  witnessed.  Sec- 
tion 2287  of  the  Revised  Statutes  then  provided 
that  "all  wills,  to  be  valid,  must  be  in  writ- 
ing, witnessed  by  two  competent  witnesses, 
and  signed  by  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  express  direction; 
and.  if  the  witnesses  are  competent  at  the  time 
of  attesting  the  execution  of  the  will,  their 
subsequent  incompetency,  from  whatever 
cause  It  may  arise,  shall  not  prevent  the  pro- 
bate and  allowance  of  the  will."  etc.  The 
first  state  Legislature  enacted  a  law  entitled 
"An  Act  Providing  for  Probate  Jurisdiction 
and  Procedure,  and  Prescribing  the  Duties  of 
the  Courts  and  Officers  in  Connection  there- 
with," approved  January  10,  1891, — five 
months  before  the  death  of  the  said  John 
Toung  Cowhick.  Chapter  70,  Sess.  Laws 
1890-91.  It  provides,  among  other  things,  for 
petitions  for  probate  of  wills  and  hearings 
thereon,  whether  contested  or  not,  and  the 
requisite  proof  to  be  adduced  in  support  of 
the  will,  for  administration  of  estates,  and  the 
like.  If  no  person  appears  to  contest  a  will, 
it  may  be  admitted  to  probate  on  the  testi- 
mony of  one  subscribing  witness,  if  he  testifies 
that  the  will  was  executed  in  all  particulars  as 
required  by  law,  and  that  the  testator  was  of 
sound  mind  at  the  time  of  its  execution.  Sec- 
tion 12,  chap.  2,  of  the  Act.  And  then  fol- 
lows section  18  of  the  same  chapter:  "An 
olographic  will  may  be  proved  in  the  same 
manner  as  other  private  writings  are  proved." 
If  the  will  be  contested,  all  the  subscribing  wit- 
nesses who  are  present  in  the  county,  ana  who 
are  of  sound  mind,  must  be  produced  and  ex- 
amined, and  the  death,  absence,  or  insanity  of 
any  of  them  must  be  shown  to  the  court.  If 
none  of  the  subscribing  witnesses  reside  in  the 
county,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  tes- 
tator, and  the  execution  of  the  will;  and  as 
evidence  of  the  execution  and  attestation  of 
the  will  it  may  admit  proof  of  the  handwriting 
of  the  witnesses,  or  any  of  them."  Section  8, 
chap.  8,  of  the  Act.  Provision  for  the  proof 
of  lof^t  and  nuncupative  wills  is  also  made. 
This  Act  repeals  in  express  terms  many  pro- 
visions of  the  former  law,  made  obsolete  un- 
der the  constitutional  provision  conferring  the 
powers  and  jurisdiction  of  probate  courts  un- 
der the  territorial  regime  upon  district  courts. 
The  former  statute  relating  to  the  competency 
of  testators,  the  devises  oi  lands,  the  passing 
of  after-acquired  property  by  the  will,  and  the 
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proyisioos  relating  to  the  execution  and  attesta- 
tion of  such  instruments,  were  not  repealed, 
although  a  number  of  sections  relating  to  the 
proof  of  wills  succeeding  these  sections  of  the 
Wills  Act  were  repealed  expressly.  There  is 
no  general  repeal  of  inconsistent  laws,  and  the 
intent  of  the  Legislature  is  plain  to  preserve 
unimpaired  section  2237  of  the  Revised  Stat- 
utes, requiring  all  wills  to  be  In  writing,  signed 
by  the  testator,  or  by  some  person  in  his 
presence,  by  his  express  direction,  and  by  two 
competent  witnesses.  Holographic  wills  were 
of  no  greater  sanctity  under  the  common  law 
than  other  written  wills.  Such  a  will  did  not 
have  any  greater  legal  force  than  a  will  written 
by  a  third  party,  and  signed  by  the  testators. 
The  Statute  of  32  Hen.  VIII.  chap.  1,  ex- 
plained by  34  Hen.  VIII.  chap.  5,  did  not  re- 
quire witnesses  to  wills,  and  it  was  not  until 
the  enactment  of  the  Statute  of  Frauds  and 
Perjuries  (29  Car.  II.  chap.  8)  that  witnesses 
were  required  to  wills.  Although,  under  the 
Scotch  law,  holographic  writings  were  con- 
sidered of  higher  value  than  other  instruments, 
because  of  the  difficulty  of  a  successful  forgery 
of  them,  this  regard  for  such  instruments  does 
not  seem  to  have  been  entertained  by  the  Eng- 
lish courts.  Such  wills  ^w  in  favor  in  this 
country  during  the  colonial  period,  where  they 
were  generally  held  good  as  valid  wills  of  per- 
sonal property  where  recognized  by  statute, 
and  they  were  favored  in  the  Code  Napoleon 
and  in  the  civil  law.  The  definition  of  a  holo- 
graphic will  is  exact;  it  is  a  testament  written 
wholly  by  the  testator.    Our  law  of  probate 

Eroceaure  is  framed  after  the  California  Code, 
ut  the  statute  of  that  state  defining  such  a 
will,  and  providing  that  it  need  not  be  wit- 
nessed, was  not  made  a  part  of  the  Act,  and 
cannot  be  found  in  our  statutes.  We  have  no 
provision  of  statute  that  dispenses  with  the 
necessity  of  witnesses  to  holographic  wills.  In 
all  of  the  jurisdictions  of  the  Union  where  such 
wills  are  recognized  the  laws  expressly  pro- 
vide that  such  wills  need  not  be  witnessed. 
Our  statute  recognizes  them,  but  merely  de- 
clares that  tbev  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved. 
The  California  Code  of  Evidence  also  provides 
that  any  writing  may  be  proved  (1)  by  any  one 
who  saw  the  writing  executed,  or  (2)  by  evi- 
dence of  the  genuineness  of  the  handwriting 


of  the  maker,  or  (3)  by  a  subscribing  witness. 
We  have  no  such  statutory  rule  of  evidence, 
and  we  must  rely  upon  the  ordinary  rules  of 
evidence  independently  of  statute.  A  private 
writing  may  be  proved  by  one  subscribing 
witness.  In  case  there  is  none,  and  where 
the  law  does  not  require  any,  proof  may  be 
received  of  the  signature  of  the  maker.  But 
if  the  law  requires  subscribing  witnesses  to 
such  private  writings,  they  must  be  proved  by 
subscribing  witnesses,  or,  if  dead,  incompe- 
tent, insane,  or  beyond  the  jurisdiction,  by 
proof  of  their  signatures.  The  statute  govern- 
ing the  execution  of  wills  yet  in  force,  and  not 
expressly  or  impliedly  repealed,  requires  all 
wills,  including  holographic  wills,  to  be  wit- 
nessed by  two  competent  witnesses  otherwise 
they  cannot  be  valid.  There  are  no  witnesses 
to  the  will  in  the  case  at  bar,  and,  the  law  not 
having  excepted  holographic  wills  from  the 
provisions  of  the  statute  requiring  such  writ- 
ten wills,  with  all  other  written  wills,  to  be 
witnessed,  the  instrument  offered  for  probate 
is  invalid.  It  was  invalid  under  the  law  in 
force  at  the  time  of  its  execution,  and,  that  law 
not  having  been  repealed  or  modified,  express- 
ly or  by  implication,  the  will  was  invalid  at 
the  time  of  the  testator's  death.  We  cannot 
extend  the  terms  of  the  statute  providing  that 
holographic  wills  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved, 
and  insert  by  construction  a  provision  that 
they  need  not  be  witnessed,  as  that  would  be 
judicial  legislation.  We  are  forced  to  the 
position  that  the  statute  relating  to  proof  of 
holographic  wills  does  not  dispense  with  the 
necessity  of  witnesses  to  them,  and  that  as  to 
such  wills  the  former  statute,  providing  that 
wills  must  be  witnessed  try  two  competent  wit- 
nesses, is  still  in  force.  The  Probate  Proced- 
ure Act  appears  to  recognize  noncupative  or 
oral  wills,  which  is  obnoxious  to  the  wills  stat- 
ute, but  we  are  not  now  considering  the  valid- 
ity of  such  wills,  nor  passioff  upon  the  con- 
struction of  that  part  of  the  Probate  Proced- 
ure Act.  We  are  unanimously  of  the  opinion 
that  holographic  wills  must  be  witnessed  to  be 
valid  wills. 

The  judgment  of  the  District  Court  rejecting 
the  go-called  will,  and  rtfvsing  to  admit  it  to 
probate,  is  therefore  aMrmed, 

Con&way  and  Merrell,  »/</.,  concur. 


MISSOURI    SUPREME  COURT,  FIRST  DIVISION. 


Frank  EICHENLAUB,  Api>t., 
City  of  ST.   JOSEPH  et  al.,  Bespts. 


(. 


Mo. 


.) 


1.  An  ordinance  prohibiting^  wooden 
buildings  within  fire  limits*  which  is 
enacted  under  a  charter  which  allows 
such  regulations  to  be  made  only  by  ordinance, 
caDDOt  be  suspended  by  a  simple  resolution  of 


the  city  council  which  is  not  presented  to  the 
mayor  and  which  does  not  constitute  an  ordi- 
nance, and  a  permit  triven  in  accordance  with 
such  resolution  Is  void. 

8.   No  Judicial  proceedings  is  neceMHtrgr 

to  give  a  city  the  rigrht  to  tear  down  a  wooden 
building  erected  in  violation  of  an  ordinance  fix- 
ing Dre  limits. 

3.  The  unlawftil  iasuance  of  a  permit 
by  city  olllcialfl  authorizing  the  erection  of 
a  wooden  building  within  the  fire  limits  although 


Note.— On  the  subject  of  the  power  of  a  munici- 
pality to  prescribe  tire  limits  and  prohibit  the  erec- 
tion of  wooden  buildings  therein,  see  Olympia  v. 
**—• ^  12  L.  R.  A.  16U,  1  Wash.  880. 

'  A. 


In  respect  to  summary  destruction  of  property 
constituting  a  nuisance,  see  Lawton  v.  Steele,  7  L. 
K.A.184,1I9N.  Y.248. 
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acted  on  will  not  estop  the  city  from  enforcing 
its  ordinance  by  tearingr  down  the  building. 

4*  An  ordinance  hmving  the  aeal  of  the 
city  attached  is  properly  admitted  in 

evldenoe  without  further  proof  of  ita  paBsagre 
under  Hev.  Stat.  1879,  9  4688. 

6*  An  order  or  direction  by  the  mayor 
to  enforce  an  ordinance  which  need  not 
be  made  by  a  written  order  is  suflBciently  made 
by  a  letter  or  order  which  is  understood  by  both 
parties  as  a  direction  to  enforce  the  ordinance 
although  it  is  not  in  words  or  form  an  order  or 
even  a  request. 

(January  88, 1868.; 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circait  CJourt  for  Buchanan  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  de- 
struction of  a  partly  erected  frame  building 
which  was  located  within  the  fire  limits  of  the 
defendant  city.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  A.  Mosman  and  B.  R*  Vine- 
yard for  appellant. 

Messrs,  Huston  ft  Parrish,  J.|W.  Boyd, 
M.  A«  Reed  and  James  Limbird  for 
respondents. 

Black,  Gh.  </.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  recover  damages  for  tear- 
ing down  a  partly  constructed  frame  house 
belonging  to  the  plaintiff,  which  was  sit- 
uated within  the  fire  limits  of  the  defendant 
city,  as  those  limits  bad  been  defined  by  or 
dinance  before  any  part  of  the  building  had 
been  constructed.  The  defendants  other  than 
the  city  are  Hartwig,  Westheimer,  and  Mc- 
Nutt,  who  were  respectively  the  mayor,  act- 
ing mayor,  and  chief  of  the  fire  department. 
The  defendants  justify  under  the  charter  and 
ordinances.  The  second  section  of  the  Act 
of  February  8,  1865,  amending  the  charter 
of  the  city  of  St.  Joseph,  (Acts  1865,  p.  434,) 
provides :  "  The  mayor  and  city  council  shall 
have  power  by  ordinance  to  levy  and  collect 
the  following  taxes,  viz.  :  First.  To  license, 
tax,  and  regulate"  numerous  occupations  and 
objects,  all  of  which  arc  named.  "Tenth. 
.  .  .  To  regulate,  restrain,  or  prohibit  the 
erection  of  wooden  buildings  within  such 
limits  as  may  be  prescribed  bv  ordinance,  and 
to  provide  for  the  removal  of  the  same  at  the 
expense  of  the  owners  thereof,  when  erected 
and  suffered  to  remain  contrary  to  the  or- 
dinances of  the  city.  ^  The  defendants  set  up 
and  put  in  evidence  two  ordinances  defining 
the  fire  limits,  and  a  third,  which  provides  : 
"  Sec.  2.  No  building  shall  be  erected  within 
the  fire  limits,  .  .  .  unless  the  same  shall 
be  constructed  in  conformity  with  the  fol- 
lowing provision :  All  outside  and  party 
walls  shall  be  made  of  stone,  brick,  or  other 
fireproof  materials :  said  walls  shall  not  be 
less  than  eight  inches  in  thickness."  "Sec. 
6.  Whenever  any  wooden  building  shall  be 
erected,  enlarged,  or  removed,  or  in  process 
of  erection,  enlargement,  or  removal,  con- 
trary to  the  provisions  of  this  chapter,  upon 
information  it  shall  be  the  duty  of  the  mayor 
to  issue  an  order  to  the  owner,  occupant,  per- 
son in  charge,  or  builder  thereof  to  have  such 
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building  taken  down  or  removed  to  some 
place  outside  the  fire  limits  forthwith :  and, 
upon  refusal  or  neglect  of  such  person  to 
comply  with  the  requirements  of  such  order 
within  forty-eight  hours  after  having  re- 
ceived the  same,  the  mayor  shall  cause  said 
building  to  be  removed,  and  the  expense 
thereof  may  be  recovered  of  the  owner  of 
such  building  by  suit."  The  other  evidence 
discloses  the  following  facts :  A  sewer  ran 
across  the  plaintiff's  lot,  upon  which  he  first 
put  up  the  walls  of  a  brick  house.  These 
walls  fell  durinj^  a  heavy  rainfall,  and  at  a 
meeting  of  the  city  council  held  on  the  17th 
of  September,  1884,  the  defendants  Hartwiar 
and  Westheimer  being  present,  he  presented 
a  petition  asking  permission  to  erect  a  frame 
building;  and  "on  motion  the  petition  was 
received  and  referred  to  the  board  of  fire  en- 
gineers and  the  two  members  of  the  council 
from  the  thinl  ward,  with  power  to  give  the 
permission  asked  for."  This  board  or  com- 
mittee and  the  two  aldermen  signed  and  gave 
to  the  plaintiff  written  permission  to  build 
a  frame  house,  the  roof  to  be  covered  with 
tin,  and  the  sides  and  ends  with  sheet  Iron. 
Defendant  Westheimer  was  one  of  the  persons 
who  signed  this  permit.  Armed  with  this 
permit  the  plaintiff  made  a  contract  for  the 
construction  of  the  house,  and  proceeded  with 
the  work.  Mayor  Hartwig  signed  and  caused 
to  be  served  on  the  plaintifi  and  his  contractor 
a  written  notice,  dated  the  2d  of  October,  ^ 
1884,  stating  that  the  building  was  within 
the  fire  limits,  that  it  did  not  conform  to  the 
ordinance,  and  directing  them  to  stop  work 
on  the  building,  and  "to  tear  down  all  parts 
of  said  building  already  erected"  within 
forty-eight  hours.  Plaintiff  testified  that  the 
notice  was  served  on  him,  that  he  could  not 
give  the  date  of  the  service,  but  he  thought 
It  was  at  least  two  days  before  the  house  was 
taken  down.  On  the  21st  of  October,  1884, 
the  defendant  Westheimer,  as  acting  mayor, 
signed  and  addressed  to  defendant  McNutt, 
as  chief  of  the  fire  department,  this  letter  or 
order:  "It  is  the  wish  of  the  mayor,  his 
honor,  H.  R.  W.  Hartwig,  that  you  notify 
Mr.  Frank  Eichenlaub  to  remove  the  wooden 
structure  partly  erected  on  lot  8,  Logan's 
addition,  within  the  time  allowed  by  or- 
dinance ;"  which  being  shown  to  the  city 
counselor,  he  indorsed  therein  and  signed  tlie 
following  instruction  :  "  You  must  obey  the 
mayor's  instructions,  and  enforce  the  or- 
dinance. "  McNutt  testified  that  he  employed 
carpenters,  and  tore  the  house  down.  He 
says,  "I  acted  in  accordance  with  the  papers 
you  have  in  your  hand,"  (referring  to  the 
notice  and  order,  as  we  understand. )  There 
is  evidence  tending  to  show  that  the  car- 
penters were  careless,  and  destroyed  much 
lumber  in  removing  the  building;  and,  on 
the  other  hand,  there  is  evidence  that  the 
work  was  done  with  due  care.  At  this  time 
the  studding  was  up  for  two  stories,  and  the 
north  side  was  boarded,  and  covered  with 
sheet  iron.  The  floors  had  not  been  laid,  and 
the  house  was  not  yet  under  roof.  The  court 
directed  a  verdict  for  the  defendants  Hartwig 
and  Westheimer,  and  as  to  the  other  de- 
fendants submitted  to  the  jury  the  question 
whether  McNutt  used  such  care  as  to  cause 
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no  more  injury  to  the  materials  than  was 
necessary ;  and  this  issue  the  jury  found  for 
defendants. 

1.  The  first  coDtention  on  the  part  of  the 
plaintiff  is  that  the  charter  power  to  reg- 
ulate, restrain,  or  prohibit  the  erection  of 
wooden  buildings  carries  with  it  the  power 
to  license  the  erection  of  such  structures ; 
that,  the  charter  being  silent  as  to  the  form 
of  the  license,  the  resolution  of  the  council, 
and  the  permit  issued  pursuant  thereto  by  the 
committee,  amount  to  a  license  to  construct 
the  frame  house.  Where  a  charter  commits 
the  decision  of  a  matter  to  the  council,  and 
is  silent  as  to  the  mode  of  expressing  the  de- 
cision, it  may  be  evidenced  by  resolution, 
and  need  not  be  in  the  form  of  an  ordinance. 
This  proposition  is  well  settled  by  the  au- 
thorities cited  by  the  plaintiff ;  but  it  is  just 
as  well  settled  that,  when  the  mayor  is  part 
of  tlie  lawmaking  power,  his  concurrence  in 
legislative  actlpn  is  essential  to  its  validity. 
If  the  charter  provides  that  the  power  given 
must  be  exercised  by  ordinance,  and  it  re- 
quires the  concurrence  of  the  mayor  to  pass 
an  ordinance,  action  by  a  simple  resolution 
of  the  council  is  invalid.  Saxton  v.  B  tick. 
50  Mo.  488 ;  Saxtoii  v.  St.  Joseph,  60  Mo.  158  ; 
TliamBon  v.  BoonriUe,  61  Mo.  283 ;  Irvin  v. 
Dewrs,  65  Mo.  627  ;  Trenton  v.  Coyle,  107  Mo. 
194. 

By  the  charter   provision  before   quoted, 
the  limit  in  which  wooden  buildings  may 
be  regulated,  restrained,  or  prohibiteid  must 
be  defined  by  ordinance.     As  to  this  there  can 
be  no  question.     We  think  it  equally  clear 
that  the  restraint,  regulation,  or  prohibition 
must  also  be  by  virtue  of  an  ordinance.     The 
words  "by  ordinance"  in  the  first  clause  ap- 
ply to  and  qualify  the  tenth  clause,  as  well 
as  the  preceding  nine  clauses.    Indeed,   the 
tenth  clause  makes  this  clear,  for  it  says  the 
mayor  and  council  shall  have  power  to  pro- 
vide for  the  removal  of   wooden  buildings 
when  "erected  and  suffered  to  remain  con- 
trary to  the  ordinances  of  the  city. "    The  reg- 
ulation, restraint,  or  prohibition,  whatever  it 
may  be,  must  be  evidenced  by  an  ordinance, 
and  a  simple  resolution  of  the  council  is  not 
sufficient.     The  charter  is  clear  to  the  effect 
that  every  ordinance,  before  it  can  become  a 
law,  must  be  presented  to  the  mayor  for  his 
approval.     This  resolution  was  not  presented 
to  the  mayor,  and  is  not  an  ordinance.     The 
mayor  and  council  had  in  due  form  enacted 
the  ordinance    prohibiting    the   erection    of 
wooden  buildings  within  the  defined  district, 
and   the  council   had   no   power   to   repeal, 
modify,  or  suspend  its  operation   otherwise 
than  by  ordinance.    The  resolution  and  per- 
mit given  thereunder  did  not  have  ihe  effect, 
to  suspt'nd  the  operation  of  the  ordinance. 
That  ordinance  remahaed  in  full  force,  and 
the  permit  amounted  to  nothing.     It  could 
not  and  did  not  give  the  plaintiff  any  right 
to  erect  the  frame  house.     It  is  doubtless  true 
that  under  this  chai*ter  the  city  of  St.  Joseph 
could  regulate,  instead  of  prohibiting,    the 
erection  of  wooden  buildings,  even  m  the 
fire  limits.     It  could  fix  and  determine  the 
regulations  by  general  ordinance,  and  make 
it  the  duty  of  every  person  to  obtain  a  per- 
mit or  license  before  erecting  a  building. 
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With  such  general  ordinance  prescribing  the 
regulations  a  special  ordinance  in  rase  of 
each  permit  would  not  be  necessary.     The 
power  to  examine  the  plans  of  a  proposed 
structure,  and  to  issue  the  permit,  could  be 
delegated  to  some  officer,  or  the  permit  could 
be  issued  by  resolution  of  the  council.     But 
all  this  does  not  aid  the  plaintiff  in  this  case, 
for  the  mayor  and  council  had  enacted  no 
such  general  ordinance.     The  ordinance,  and 
the  only  ordinance,    in  force  was  the  one 
which  required  all  outside  and  party  walls 
to  be  of  stone,  brick,  or  other  fireproof  ma- 
terials.    The  resolution  and  permit  issued  by 
the  committee,  to  which  the  plaintiff's  pe- 
tition was  referred,  undertake  to  suspend  tbe 
operation  of  the  ordinance  in  this  particular 
case,  and  this  the  council  could  not  do.     It 
could  only  be  done  by  the  power  that  enacted 
the  ordinance, — that  "is  to  say,  by  the  concur- 
rent act  of  the  mayor  and  council  by  an  or- 
dinance.    The  court   committed  no  error  in 
excluding  the  petition  which   the  plaintiff 
presented  to  the  council,  the  resolution  re- 
ferring the  same  to  the  committee,  and  the 
so-called  permit  issued  by  that  committee. 
2.     It  is  next  insisted  that  the  ordinance 
directing  ^the  removal  of    the   building  is 
void  because  it  attempts  to  justify  the  de- 
struction of  private  property  without  judicial 
inquiry,  and  therefore  violates  that  provision 
of  the  Constitution  which  declares  "that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  ;"  and  in 
support  of  this  we  are  cited  to  Lowry  v.  Rain- 
xoater,  70  Mo.  152,    35  Am.    Rep.   420,  and 
Riwr  Eendenng  (Jo.  v.  Behr,  77  Mo.  91.     In 
the  first  of  these  cases  the  defendants,  acting 

Fiursuant  to  statutory  law,  seized  and  pub- 
icly  destroyed  a  table  used  as  a  gambling 
table,  without  judicial  investigation  or  con- 
demnation.    The  law   was  held  unconstitu- 
tional.    It    was    not    the    gambling    table 
which  constituted  the  offense,  but  it  was  the 
use  to  which  it  was  put.     Here  it  is  the 
house  itself  which  violates  the  law.     In  the 
other  case  a  city  ordinance  was  held  uncon- 
stitutional, which  undertook  to  confer  upon 
one  person  the  right  to  remove  and  convert 
to  his  own  use  the  carcasses  of  dead  animals 
not  slain  for  food.     It  was  held  that  the  or- 
dinance could  not  be  upheld  as  a  police  reg- 
ulation ;  and  this,  for  the  reason  that  it  was 
not  necessary  to  take  the  property  from  one 
and  give  it  to  another  until  the  property  was 
in  such  a  condition  that  it,  or  the  use  of  it, 
was  likely  to  become  a  nuisance.     Here  the 
ordinance  does  not  undertake  to  deprive  the 
plaintiff  of  his  property.     The  bare  state- 
ment of  these  cases   is  enough  to  ^ow  that 
they  are  entirely  unlike  the  one  in  hand. 
Many  of  the  powers  exercised  by  municipal 
corjiorations  are  police  powers,  delegated  to 
the  corporations  for  the  public  good ;  and  it 
is  well -settled  law  that  every  citizen  holds 
his  property  subject  to  the  exercise  of  such 
powers.     Such   laws  and  regulatif)ns  may, 
and  often  do,  disturb  the  enjoyment  of  the 
property  of  the  citizen  ;  but  such  laws  hav- 
ing that  effect  do  not  amount  to  the  taking 
of  private  property  for  public  use.     They 
simply  regulate  the  use.     1  Dill.  Mun.  Corp. 
3d  ed.  §  141.     "All  the  property  and  vested 
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rights  of  individuals  are  subject  to  such 
regulations  of  police  as  the  Legislature  may 
establish  with  a  view  to  protect  the  com- 
munity and  its  several  members  against  such 
use  or  employment  thereof  as  would  be  in- 
jurious to  society  or  unjust  towards  other  in- 
dividuals.'' 2  Story,  Const.  §  1954.  See  also 
Bluedom  v.  Missouri  Pac,  E.  Co.  (Mo.)  18 
S.  W.  Rep.  1108. 

The  power  of  a  city  to  take  all  reasonable 
measures  to  prevent  fires  and  their  spread  is 
of  the  greatest  importance,  for  on  its  proper 
exercise  depend  the  lives  and  property  of 
the  citizens ;  aqd  it  is  accordingly  held  by 
a  majoritv  of  the  courts  in  this  countir  that 
municipal  corporations  have  the  inherent 
power  to  prescribe  fire  limits,  and  to  regu- 
late or  prevent  the  erection  of  wooden  build- 
ings within  such  limits,  though  In  a  few 
states  it  is  held  such  power  exists  only 
where  it  is  conferred  by  express  grant.  The 
cases  on  this  subject  are  collected  in  15  Am. 
&  Eng.  Encyclop.  Law,  1170.  It  is  unnec- 
essary here  to  express  any  opinion  on  this 
question ;  for  in  this  case  the  city  has  the  ex- 
press "power  to  create  such  limits,  and  to 
regulate  or  prohibit  the  erection  of  wooden 
buildings  therein,  and  to  provide  for  the  re- 
moval of  such  buildings  when  erected  or  al  - 
lowed  to  remain  contrary  to  ordinance. 

The  real  question  here  is  whether  the  city 
had  the  right  to  tear  down  the  building 
without  any  judicial  proceeding  against  the 
plaintiff,  the  owner  thereof.  We  find  no  real 
conflict  in  the  authorities  upon  this  question ; 
for  it  is  held  in  many  cases  that  where  a 
municipal  corporation  has  the  power  to  pro- 
hibit the  construction  of  wooden  buildings 
in  a  district  defined  by  ordinance,  and  has 
enacted  an  ordinance  to  that  effect,  it  may 
remove  any  building  erected  in  violation  of 
the  ordinance,  and  tills,  too,  without  any 
judicial  proceeding  whatever.  McKibbin  v. 
Ii<yrt  Smith,  35  Ark.  862 ;  Klingler  v.  BicM, 
117  Pa.  826;  jBTww  V.  Datfenport,  98  111.  805; 
Baumgartner  v.  Hasty,  100  Ind.  575,  50  Am. 
Rep.  880 ;  Hine  v.  New  Haven,  40  Conn.  478. 
As  said  in  the  case  last  cited:  "Police 
powers  of  this  character  are  of  a  high  order, 
and,  when  a  case  arises,  should  be  speedily 
exercised.  Delays  incident  to  the  ordinary 
process  of  the  law  would  seriously  impair 
their  efficiency,  and  could  not  be  tolerated. " 
The  right  to  tear  down  or  remove  the  pro- 
hibited building  is  analogous  to  the  right 
which  every  individual  has  to  abate  a  nui- 
sance, the  limits  to  which  right  of  the  indi- 
vidual we  need  not  stop  to  consider.  The 
cases  cited  also  show  that  tearing  down  such 
prohibited  buildings  without  judicial  pro- 
ceedings, erected  in  defiance  of  law,  is  not  a 
forfeiture  of  private  property;  for  as  has 
been  said,  it  is  but  the  exercise  of  a  police 
power,  and  not  the  declaration  of  a  forfeiture. 
Persons,  however,  executing  the  provisons 
of  such  ordinances  without  judicial  investi- 

f;ation  must  be  prepared  to  establish  these 
acts :  (l)that  the  house  was  erected  or  per- 
mitted to  remain  in  violation  of  law ;  and 
(2)  that  in  tearing  down  the  building  rea- 
sonable care  was  taken  to  preserve  the  ma- 
terials. We  may  add  that  such  ordinance 
must  be  reasonable,  but  there  is  nothing  in 
this  case  to  show,  or  tending  to  show,  that 
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this  ordinance  was  or  is  unreasonable.  There 
is  no  doubt  but  the  plaintiff  began  the  con- 
struction of  this  frame  house,  and  expended 
some  $500,  at  least,  relying  upon  the  per- 
mit, and  the  case  is  a  hard  one ;  but  it  must 
be  remembereil  this  ordinance  was  enacted 
in  the  interest  of  the  public  good,  and  neither 
the  council  nor  the  committee  had  any  right 
or  power  to  license  any  one  to  violate  the  law. 
The  fact  that  these  officials  did  issue  the 
permit  in  violation  of  the  law  did  not  estop 
the  city  or  its  officers  from  enforcing  the  or- 
dinance. No  case  cited  has  any  tendency  to 
support  the  proposition  that  the  officials  were 
by  the  unauthorized  act  estopped  from  ex- 
ecuting the  ordinance  prohibiting  the  erec- 
tion of  wooden  buildings  in  this  fire  district. 
8.  To  the  ordinance  fixing  the  fire  limits, 
put  in  evidence  by  the  defendants,  the  plain- 
tiff objected  on  the  ground  that  there  was  no 
evidence  tending  to  show  that  it  had  been 
passed  by  the  council,  which  objection  was 
overruled.  The  records  of  the  council  were 
not  offered  in  evidence,   but  the  document 

Srofesses  on  Its  face  to  be  the  original  or- 
i  nance.  It  was  approved  bv  the  mayor  and 
attested  by  the  register,  and  is  under  the  seal 
of  the  city.  Rev.  Stat.  1879,  §  4648,  pro- 
vides: **A11  ordinances  of  the  city  may  be 
known  by  the  seal  of  the  corporation. "  We 
cite  this  section  of  the  general  law  because 
we  understand  the  city  of  St.  Joseph  had 
come  under  the  general  law  before  the  date  of 
the  trial  of  this  case  in  the  circuit  court. 
The  ordinance  having  the  seal  of  the  city 
attached,  was  properly  admitted  in  evidence. 
Further  proof  of  its  passage  by  the  council 
was  not  necessary. 

4.  It  is  next  insisted  that  the  defendant 
McNutt  stands  before  the  court  without  a 
shadow  of  justification,  because  the  letter  or 
order  addressed  to  him  as  chief  of  fire  de- 
partment dated  the  21st  of  October,  1884, 
and  signed  by  acting  Mayor  Westheimer, 
did  not  command  or  even  request  him  to  tear 
down  the  house.  The  ordinance,  it  will  be 
seen,  makes  it  the  duty  of  the  mayor  to  issue 
an  order  to  the  owner  of  the  building  to  have 
the  same  taken  down,  and  upon  the  neglect 
of  the  owner  to  comply  therewith  within 
forty -eight  hours  after  service  of  the  same, 
it  is  duty  of  the  mayor  to  cause  the  building 
to  be  removed.  This  order  or  notice  was 
duly  issued  and  served  upon  the  plaintiff, 
and  he  neglected  to  remove  the  building 
within  the  specified  time.  The  ordinance 
calls  for  no  other  or  further  written  order 
from  the  mavor.  His  verbal  direction  to  any 
one  to  tear  down  the  house  was  all  that  was 
necessary.  Though  the  letter  or  order  from 
acting  Mayor  Westheimer  to  McNutt  is  not 
in  words  or  form  an  order  or  even  a  request 
to  tear  down  the  house,  still  it  is  evident 
that  it  was  understood  by  both  parties  as  a 
direction  to  go  on  and  enforce  the  ordinance. 
As  a  writ  or  written  order  was  not  necessary, 
the  objection  is  not  well  taken. 

5.  The  jury  found  that  McNutt  and  the 
carpenters  employed  by  him  used  due  care  in 
taking  the  house  down,  and  no  objections 
are  made  to  the  instructions  relating  to  this 
branch  of  the  case. 

The  judgment  is  therefore  affirmed. 
All  concur. 
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ADVISORY  OPINION  to  the  Governor  AS 
TO  COMMISSIONING  A  duly  Elected 
TAX  COLLECTOR,  Who  during  the  im- 
mediately Preceding  Term  had  been  Sus- 
pended^from  Oflace Jor  Neglect  of  Duty. 


(. 


.Fla. 


.) 


*1.  A  Biispeiision  fi*oiii  oflUce  and  ap. 
pointment  to  *iil  the  ollloe  under  seotion  15 
of  article  4  of  the  Constitution,  do  not  affeot  the 
suspended  offloer*8  ri^rht  to  qualify  for  or  exer- 
cise the  duties  of  a  succeeding-  term  of  the  same 
office;  nor  do  they  prevent  a  governor  succeed- 
ing the  one  who  made  the  suspension  from  com- 
mlasloning  the  suspended  officer  for  the  new 
term. 

8.  An  appointment  to  fill  an  oHlcey  the 
incumbent  of  which  has  >1>een*  sus- 
pended under  section  15  of  article  4  of  the  Con- 
stitution, cannot  be  for  a  longer  period  than  the 
remainder  of  the  pending  term  of  the  suspended 
officer,  and  until  the  qualification  of  bis  suc- 
cessor. 

(Jauuary  20,  I89a) 

Hon.   Henry  L.   Mitchell,   Governor  of  the 

State  of  Florida. 

Sir :  We  have  the  honor  to  acknowledge 
the  receipt  of  your  communication  dated  the 
17th  inst.,  in  which  vou  state  that  at  the 
general  election  in  1890  James  E.  Johnson 
was  elected  tax  collector  for  Duval  coui^ty, 
and  that  he  was  re-elected  to  the  office  at  the 
general  election  in  1892;  that  on  the  29th 
day  of  October,  1892,  he  was  suspended  from 
office  by  your  predecessor  Gov.  Fleming,  for 
neglect  of  duty,  and  on  the  26th  of  Novem- 
ber, 1892,  E.  W.  Gill  en  was  commissioned 
as  tax  collector  of  Duval  county  to  act  until 
the  adjournment  of  the  next  session  of  the 
Senate  ;  and  you  ask  an  interpretation  of  the 
Constitution  upon  the  question  of  your  power 
and  duties  as  to  commissioning  «Johnson  for 
the  term  to  which  he  was  elected  in  the  year 
1892. 

The  Constitution  (sec.  18,  art.  4)  author- 
izes the  governor  to  require  our  opinion  "as 
to  the  interpretation  of  any  portion  of  this 
Constitution  upon  any  question  affecting  his 
executive  powers  and  duties,"  and  it  makes 
it  our  duty  to  render  an  opinion  in  writing. 
The  duty  thus  devolved  upon  us  by  the  Or- 
ganic Law  goes  no  further  than  the  inter- 
pretation of  the  Constitution  upon  some  par- 
ticular question  affecting  your  executive 
power  and  duties. 

Any  (]|uestion  of  executive  duty  involves 
necessarily  that  of  executive  power.  The 
question  of  your  power  under  the  facts  stated 
by  you  involves  that  of  the  effect  of  the  sus- 
pension made  by  your  predecessor.  At  the 
time  of  this  suspension  Johnson  was  holding 
the  office  of  tax  collector  of  Duval  county 
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for  the  term  commencing  on  the  first  Tuesday 
after  the  first  Monday  in  January,  1891,  and 
to  end  on  the  corresponding  Tuesday  of  Janu- 
ary, 1898.  From  tnis  term  of  office  he  was 
suspended  on  the  29th  day  of  October,  1892, 
for  neglect  of  duty  in  office,  and  the  effect 
of  the  suspension  was  to  arrest  and  take  away 
from  him  the  right  and  power  to  perform  the 
duties  of  the  office.  This  deprivation  or  ar- 
rest of  the  power  and  right  to  exercise  the 
functions  of  the  office  until  the  Senate  shall 
act,  or  fail  to  act,  at  its  next  ensuing  session, 
is  the  effect  which  the  Constitution  has  at- 
tached to  the  executive  ascertainment  of  the 
official  delinquency  which  the  order  of  sus- 

f tension  affirms ;  and  there  is  but  one  other 
imitation  to  this  effect,  and  that  is  the  power 
of  the  governor  to  reinstate  at  any  time,  at 
least  until  the  Senate  may  meet,  which  power 
adheres  to  the  executive  office,  to  be  exercised 
whenever  the  governor  finds  that  the  circum- 
stances of  any  case  justify  it.  If  the  Senate 
meets  and  refuses  to  concur  with  the  governor 
in  a  removal  of  the  officer  for  the  cause  stated 
in  the  order  of  suspension,  or  if  it  meets  and 
adjourns  without  taking  action  upon  the 
nmtter,  the  law  restores  the  officer ;  while, 
if  the  Senate  concurs  in  a  removal  of  the 
officer,  his  right  to  the  office  is,  in  effect, 
adjudged  to  have  been  taken  away  and  for- 
feited as  from  the  date  of  the  order  of  sus- 
pension, or  at  least  the  notice  thereof,  as  the 
penal  consequence  of  the  delinquency  stated 
in  the  order  of  suspension  and  recognized  by 
the  Constitution.  Section  15,  art.  I.  When 
the  Senate  meets  pendini?  the  term  of  the 
office  from  which  the  suspension  has  been 
made,  and  fails  to  act,  or  refuses  to  remove 
the  restoration  is  to  the  exercise  of  the  func- 
tions of  the  place  for  the  balance  of  such 
pending  term,  and  also  to  the  salary  or  com- 
pensation for  the  time  he  was  suspended ; 
whereas,  if  it  does  not  meet  until  after  the 
term,  then  there  can  be  no  restoration,  ex- 
cept to  the  right  to  the  salary  or  other  com- 
pensation for  the  time  of  suspension.  Had 
the  Senate  met  in  special  session  between  the 
day  the  order  of  suspension  was  made  in  this 
case  and  the  first  Tuesday  after  the  first 
Monday  of  January  of  the  present  year,  and 
adjourned  without  taking  action*  on  the 
question  of  Johnson's  removal,  or  had  it  re- 
fused to  remove  him,  the  restoration  would 
have  been  to  the  term  from  which  he  was 
suspended  ;  or,  meeting  thus,  had  it  removed 
him,  the  removal  would  have  been  from  that 
term  of  office,  and  the  combined  executive 
and  senatorial  action  would  have  had  no 
effect  upon  his  right  to  any  future  term.  The 
delay  of  senatorial  action,  sometimes  neces- 
sitated, in  the  absence  of  a  special  session, 
by  the  system  of  biennial  sessions  of  the 
Liegislature,  to  a  period  subsequent  to  the 
termination  of  the  term  from  which  there  is 


NOTB.— An  unusual  question  Is  presented  in  the  I  an  officer,  see  not«  toTralnor  v.  Wayne  County  Au> 
above  case  as  to  the  effect  of  the  suspension  of  an  I  dltors  <Mich.)  16  L.  R.  A.  9S,  also  the  more  recent 


officer  upon  his  rigbtlto  hold  the  office  during  the 
term  following. 
On  the  subject  of  the  right  summarily  to  remove 
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suspension,  cannot  enlarge  or  change  the 
eiTect  of  that  action,  or  of  the  antecedent  ex- 
ecutive action.  The  final  consummation  in- 
tended by  a  suspension  must,  as  shown  in 
State  V.  Johnson  (Fla.)  18  L.  R.  A.  410, 
(lately  decided)  always  be  a  removal  of  the 
officer ;  and  this  removal  is  for  the  remainder 
of  the  term  from  which  he  is  suspended,  and 
nothing  more.  The  remainder  of  the  exist- 
ing term  is,  including  its  incidents  and 
rights,  in  our  judgment,  all  the  removal  can 
act  on  or  adBtect.  There  is  certainly  no  ex- 
press provision  in  the  organic  law  that  it 
shall  affect  any  other  term ;  nor  is  the  officer 
in  the  exercise  of  other  official  functions  than 
those  covered  by  his  title  to  the  pending 
term. 

Again,  the  Constitution  has  not  given  to 
the  suspension  or  removal  the  effect  of  dis- 
qualifying the  suspended  or  removed  person 
from  holding  the  same  or  any  other  office  in 
the  future ;  on  the  contrary,  not  only  is  there 
an  utter  absence  of  any  such  provision,  but 
an  intention  that  it  shall  not  have  this  effect 
is  also  shown  in  a  separate  and  distinct  dec- 
laration of  what  the  framers  of  the  Consti- 
tution and  the  people  intended  should  have 
that  effect,  which  declaration  is  to  be  found 
in  the  fifth  section  of  the  sixth  article.  That 
section  directs  the  Legislature  to  enact  the 
necessary  laws  to  exclude  from  every  office 
of  honor,  power,  trust,  or  profit,  civil  or 
military,  within  the  state,  all  persons  con- 
victed of  bribery,  perjury,  larceny,  or  of  in- 
famous crime,  and  for  other  causes  therein 
stated,  yet  provides  that  this  legal  disability 
shall  not  accrue  until  after  trial  and  convic- 
tion in  due  form  of  law.  The  legislation 
enforcing  this  section  is  to  be  found  in  the 
Revised  Statutes,  g  211 ;  and  the  214th  section 
enacts  that  every  office  shall  be  deemed  va- 
cant upon  the  conviction  of  the  incumbent 
of  any  felony  or  of  an  offense  involving  a 
violation  of  his  official  oath. 

The  limited  effect  which  it  was  intended 
that  the  suspensions  and  removals  under  dis- 
cussion should  have  is  also  shown  by  the 
provision  of  the  section  which  authorizes 
them,  (sec.  15,  art.  4, )  that  "  the  suspension 
or  removal  herein  authorized  shall  not  relieve 
the  officer  from  indictment  for  any  misde- 
meanor in  office." 

A  suspension  or  removal  not  havin^^  of 
itself  the  effect  to  taint  the  person  or  officer, 
either  while  suspended  or  after  removal,  with 
any  disqualification  to  hold  any  office,  we 
are  unable  to  see  how  it  can  affect  his  right 
to  exercise  the  functions  of  a  future  term  of 
the  same  office.  He  is  as  qualified  for  or  as 
eligible  to  election  to  a  future  term  pending 
the  suspension,  or  after  the  removal,  as  he 
was  before  the  suspension.  If  the  suspension 
under  consideration  had  been  made  before  the 
general  election  in  October,  it  would  not 
have  impaired  the  right  of  the  people  to  elect 
Johnson  to  the  new  term  commencing  on  the 
first  Tuesday  after  the  first  Monday  in  the 
present  month ;  and  a  removal  by  the  Senate 
subsequent  to  such  election,  and  pending  the 
old  term,  would  not  have  rendered  him  in- 
eligible to  enter  upon  the  office  and  perform 
its  duties.  Such  removal,  made  at  the  time 
just  indicated,  would  have  taken  from  him 
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forever  the  office  and  all  its  emoluments  for 
the  remainder  of  the  term,  or  from  the  day 
of  the  suspension  until  the  Tuesday  last 
named ;  but  it  would  have  taken  nothing 
more,  nor  had  any  other  effect  whatever  upon 
his  rights  or  capacities  as  to  official  station 
or  his  power  to  qualify  under  section  7  of 
article  8  of  the  Constitution,  hereafter  men- 
tioned, for  any  such  station  to  which  he 
might  have  been  elected. 

How  the  mere  suspension  can  in  any  way 
have  a  larger  or  more  extended  operation  or 
disabling  effect,  or  how  it  can  derive  addi- 
tional potency  from  the  mere  postponement 
of  the  action  of  the  body  whose  concurrence 
is  essential  to  make  the  suspension  a  removal, 
we  cannot  see  or  find  reason.  Perhaps  it  may 
be  said  that  it  is  contrary  to  good  public 
policy  that  a  person  who  has  been  suspended 
durine  one  term  of  an  office  should  be  per- 
mitted to  enter  upon  the  duties  of  a  sub- 
sequent term  of  the  same  office,  pending'such 
suspension.  To  this  the  answer  is  that  a 
public  policy  which  would  impose  upon  the 
citizen  disabilities  as  to  official  station  must 
at  least  be  consistent  with  the  or>;anic  law 
which  defines  the  reouisites  for  such  station, 
and  not  antagonistic  thereto.  If  the  Consti- 
tution attached  to  the  removal,  whenever  it 
might  be  consummated  by  the  concurrence  of 
the  Senate,  a  disability  to  hold  the  succeed- 
ing or  future  term  or  terms  of  the  same  office, 
it  might  naturally  and  logically  follow  that, 
pending  the  suspension,  the  functions  of  the 
succeeding  term  could  not  be  performed,  but 
where  it  fails  entirely,  as  it  does,  to  give 
even  the  removal,  whenever  consummated, 
any  such  Qffect,  no  room  is  left  as  a  standing 
place  for  any  such  theory  of  public  policy. 
We  cannot  extend  by  implication,  or  by  in- 
ferences founded  upon  what  might  seem  to 
be  a  wholesome  public  policy,  the  effect  of 
a  constitutional  provision  of  a  penal  char- 
acter, or  give  to  the  suspension  or  removal 
any  result  which  is  not  clearly  inferable  from 
the  terms  of  the  Constitution,  but  must  con- 
fine its  consequence  within  the  limits  which 
are  plainly  ascribed  to  it  by  the  organic  law. 
It  is  penal  in  its  nature,  and  is  to  be  strictly 
construed  as  to  its  effect,  yet  it  does  not  seem 
to  us  to  be  necessary  to  invoke  this  rule  to 
reach  the  conclusion  we  have  intimated. 

Our  opinion  is  that  the  suspension  bv  your 
predecessor,  Gov.  Fleming,  is  confined  in  its 
legal  effect,  as  it  is  in  fact,  to  the  term  of 
office  existing  at  the  time  the  suspension  was 
made,  and  had  of  itself  no  effect  upon  John- 
son's title,  capacity,  or  right  to  hold  and  ex- 
ercise the  office  for  the  term  which  began  on 
the  first  Tuesday  after  the  first  Monday  in 
the  present  month,  to  which  term,  you  say, 
he  was  chosen  at  the  last  general  election. 

As  intimated  above,  the  Constitution  con- 
templates that  county  officers,  including  tax 
collectors,  chosen  at  the  general  election  of 
October  last,  should  have  entered  upon  the 
duties  of  their  offices  on  the  first  Tuesday 
after  the  first  Monday  of  the  present  month, 
(sec.  14,  art.  18,)  and  it  also  requires  that 
all  county  officers,  except  assistant  assessors 
of  taxes,  shall,  before  entering  upon  their 
duties,  be  commissioned  by  me  governor, 
but  that  no  such  commission  shall  issue  to 
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any  such  officer  until  he  shall  have  filed  with 
the  secretary  of  state  a  good  and  sufficient 
bond  in  such  sum  and  on  such  conditions  as 
the  Legislature  shall  by  law  prescribe,  ap- 
proved by  the  county  commissioners  of  the 
county  in  which  the  officer  resides  and  by  the 
comptroller,  (sec.  7,  art.  8.)  The  Legis- 
lature has  prescribed  the  amount  and  condi- 
tion of  the  bonds  of  tax  collectors.  Rev. 
Stat.  §§  616,  617.  The  section  of  the  Con- 
stitution last  cited  also  provides  that,  if  any 
person  elected  or  appointed  to  anv  county 
office  shall  fail  t«  give  bond  and  qualify 
within  sixty  days  after  his  election,  the  office 
shall  become  vacant;  and  it  and  section 
18,  of  article  16,  and  the  Revised  Statutes, 
|§  616,  620,  621.  make  provision  as  to  sure- 
ties. 

The  fact  that  the  terms  of  Gillen*s  com- 
mission are  that  he  shall  hold  office  until  the 
adjournment  of  the  next  session  of  the  Senate, 
to  which  fact  we  have  given  the  careful  con- 
sideration due  it,  does  not,  as  was  decided  in 
8tate  V.  Johnson,  referred  to  above,  confer 
upon  Gillen  any  other  or  greater  tenure  of 
office  than  the  Constitution  gives  him.  In 
our  judgment,  the  term  of  such  an  appointee 
can  never  be  longer  than  the  remainder  of  the 


term  of  the  officer  suspended  and  until  the 
qualfication  of  his  successor.  The  appoint- 
ment is  to  fill  "^any  offloe**  the  incumbent  of 
which  has  been  suspended.  Section  21,  art. 
4.  Had  another  person  than  Johnson  been 
chosen  in  October  last  for  the  term  commenc- 
ing this  nK)nth,  certainly  Gillen *8  tenure 
would  have  terminated  with  Johnson's  ,and 
could  not  have  lasted  longer  than  the  qual- 
ification of  the  successor.  Section  14,  art. 
16. 

The  result  of  these  views  is  that  the  Con- 
stitution contemplates  the  commissioning  of 
Johnson  under  his  re-election,  notwithstand- 
ing the  mere  fact  of  his  suspension  and  the 
appointment  of  Gillen  by  ^our  predeoesac^r, 
if  Johnson  has  not  been  delinquent  in  giving 
bond  and  qualifying. 

This  is  the  extent  of  your  inquiry,  as  we 
understand  it,  and  we  consequently  omit  any 
discussion  of  the  power  of  an  executive  under 
the  Constitution  to  further  suspend  for  an  act 
committed  prior  to  the  term  in  which  such 
order  may  be  made.      Very  respectfully, 

Geo.  P.  Raney,  Ch,  J. 

R.  P.  Taylor,  J. 

M.  H.  Mabry,  J. 
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*A  planter  or  fiu*mer  keefilimr  a  store  on 
his  plaAtation»  and  aeUing  ffoodn  and 
liquors  to  his  employ^  exoluslvely,  falls  under 
the  terms  of  the  law  ezactiaff  a  license  from  every 
one  **  dolnsr  a  business  of  selling  at  retalL" 

(Fenner  omd  BreauXn  JJ.,  dissent.) 
(January  2, 1898.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  the  Parish  of  Pla- 
quemines in  favor  of  plaintiff  in  an  action  to 
enforce  payment  of  the  license  fee  for  carrying 
on  business  as  a  retail  merchant  and  liquor 
dealer.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

MewTB.  Gibson  &  Hall  and  R.  L.  Tnllis 
for  appellant. 

Mr,  Robert  Hing^le  for  appellee. 

NichoUs*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

On  a  rule  taken  by  plaintiff  against  the  de- 
fendant, the  latter  was  "condemned  to  pay 
one  hundred  and  five  dollars,  with  5  per  cent 
on  said  amount  for  lawyers'  fees,  and  all 
costs,"  for  a  license  for  carrying  on  business 
as  retail  merchant  and  liquor  dealer.     The 
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Note.— As  to  what  constitutes  "dealing"  or 
•*  ccurryiDg  on  business  "  see  noU  to  State  v.  Ray 
(N.  C.)  U  L.  R.  A.  83». 
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defendant,  in  answer,   pleaded  the  general 
issue,  and  denied  specially  that  he  was  a  re- 
tail merchant  owing  a  license.    He  avers  that 
he  keeps  a  store  on  his  plantation,  in  which 
arc  sold  onlv  such  goods  and  merchandise 
as  are  needed  on  his  plant&tion,  and  that  he 
makes  no  sales  to  the  general  public,   or  to 
persons  other  than  his  laborers  on  the  planta- 
tion ;  that  defendant,  being  engaged  in  agri- 
culture,  is  otherwise  exempt  from  license 
taxation  by  the  Constitution  of  this  state  and 
that  of  the  United  States.     On  trial  of  the 
case  plaintiff  testified  that  defendant  is  the 
owner  of  Belle  Chasse  plantation ;  that  he 
knows  that  he  carries  on  the  business  of  re- 
tail merchant  and  liquor  dealer ;  that  he  made 
demand  on  him  for  a  license  for  carrying  on 
the  business  of  liquor  dealer  and  retail  mer- 
chant :  and  that  he  answered  that  he  did  not 
owe  any  license,   because  he  sold  only  to 
hands  employed  by  him  on  his  plantation. 
This  witness  was  not  cross-examined.     De- 
fendant's manager  testified  that  there  was 
no   store  on  the   plantation   wherein  mer- 
chandise was  sold  to  any  persons  other  than 
the  plantation  laborers ;  that  supplies  are  sold 
only  to  the  hands  employed  thereon ;  that  he 
himself,  and  not  the  defendant,  attended  to 
the  store ;  that  several  applications  by  persons 
who  did  not  reside  on  the  plantation  were 
made  for  the  sale  of  supplies,   and  that  he 
positively  refused  to  sell  to  any  one  but  those 
employed  on  the  place ;  that  the  sales  were 
restricted  to  the  incidental  supplies  required 
by  the  laborers  on  the  plantation ;   that  no 
sales  were  made  to  any  person  working  on 
the  levees  who  were  not  connected  with  the 
plantation ;  that  there  were  about  fif t^-eight 
men  employed  on  the  plantation,   with  the 
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exception  of  two  other  men,  who  are  ditch- 
ing on  the  place,  who  live  at  Little  Rock ; 
that  all  the  rest  reside  on  the  plantation ; 
that  groceries  in  general  were  sold  in  the 
store,  also  liquors ;  that  the  profits  are  merely 
enough  to  pay  the  man  for  keeping  the  store, 
and  the  freight  and  general  expenses  of  the 
store :  that  it  was  kept  merely  for  the  ac- 
commodation of  the  hands,  and  not  with  a 
view  of  making  any  profit ;  that  the  liquor 
was  sold  to  no  persons  other  than  those  em- 
ployed on  the  plantation ,  that  the  ditchers 
when  to  work  every  morning,  and  remained 
until  night ;  that  the  nearest  public  store  to 
the  plantation  was  two  miles  off.  The  de- 
fendant, on  appeal,  claims  that,  under  these 
pleadings  and  evidence,  the  judgment  of  the 
district  court  ^ould  be  reversed.  Ho  relies 
greatly  on  the  case  of  Luling  v.  Labranehe, 
80  La.  Ann.  978,  and  asserts  that  there  is  a 
difference  between  his  position  and  that  of 
Dymond,  (the  defendant  in  the  case  of  Thi- 
baut  V.  Demand,  87  La.  Ann.  902,)  in  this: 
that  it  was  shown  that  in  the  Dymond  store 
sales  were  made  to  outsiders,  whereas  the 
evidence  in  this  case  establishes  the  fact  that 
he  dealt  exclusively  with  his  employes.  For 
the  purposes  of  this  case  we  will  assume  this 
last  statement  to  be  correct,  and  examine  the 
defendant's  right  on  that  theory. 

We  have  referred  to  Act  No.  128  of   1866 
(p.  236)  and  Act  No.  89  of   1868   (p.    119, ) 
alluded  to  in  80  La.  Ann.  978,  and  find  that 
the  former  Act  was  an  Act  entitled  "  An  Act 
to  Authorize  Planters  and  Farmers  to  Furn- 
ish Their  Freedmen  and  other  Employes  with 
Articles  of  Merchandise  without  Incurring 
the  Penalties  of  Retail  Merchants,"  and  that 
it  was  evidently  passed  to  **  exempt  planters 
and  farmers"  so  dealing  with  their  employes 
from  the  operation  (under  which  they  would 
otherwise  fall)  of  the  existing  general  law 
by  which  retail  merchants  were  required  to 
pay  a  license ;  and  we  also  find  that'Act  No. 
89  of  1868  was  entitled  ^'An  Act  to  Repeal 
an  Act  Entitled  'An  Act  to  Authorize  Plant- 
ers to  Furnish  Their  Freedmen  and  Other 
Employes   with    Articles    of    Merchandise 
without  Incurring  the  Penalty  of  Retail  Mer- 
chants,' approved  March  21,  1866,"  and  that 
it  reads  as  follows:    "Whereas  the  Act  of 
the  Legislature  the  title  of  which  is  set  forth 
in  the  title  of  the  present  Act  is  against 
the  interests  of  the  laborer,   and  an  Act  of 
injustice  to  the  paying  storekeeper,  be  it  en- 
acted, "  etc. ,  *"  that  the  same  be  repealed. "    It 
is  conceded  in  the  case  of  Luling  v.   La- 
hranche,  that  the  passage  of  Act  No.  123  of 
1866  is  a  clear  legislative  interpretation  of 
the   words   "retail   merchant"    in    the    an- 
tecedent license  law,    and  that,  but  for  the 
Act  of  1866,  merchants  and  farmers  furnish- 
ing their  employes  with  supplies  would  fall 
under  the  terms  of  the  Revenue  Act,  and  that 
the  second  Act  was  intended  to  deprive  the 
planters  who  thus  sold  of  the  benefit  of  the 
latter  statute ;  but  the  court  goes  on  to  declare 
that  the  effect  of  this  repeal  is  to  leave  "  Uie 
question  as  a  judicial  one, "  since  the  "  des- 
ignation of  a  class  would  then  aopear  in  the 
Revenue  Act,   without  any  explanatory  or 
qualifying    interpretation    elsewhere.     We 
think  the  court  was  mistaken  in  saying  that 
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the  farmers  and  planters  mentioned  were  ex- 
empted from  license  as  retail  merchants  sim- 
ply by  a  declaration  in  the  Act  of  1866  that 
they  did  not  fall  under  the  definition  of  the 
words  "retail   merchant."    They  were  ex- 
empted by  force  of  a  direct  affirmative  ex- 
emption, one  which  the  court  rightly  de- 
clared inconsistent  with  their  being  not  held 
by  a  license  before.     We  think  the  court  was 
also  mistaken  in  saying  that,  when  the  Ex- 
emption Law  was  repealed, .it  left  the  mean- 
ing of  the  words  "  retail  merchants"  a  judicial 
question,  without  any  explanatory  or  qual- 
ifying interpretation  elsewhere,  r  We  do  not 
see  how  the  repealing  of  an  "exemption"  law, 
when  the  repealing  statute  assigns  as  a  reason 
for  the  repeal  that  the  further  continuance  of 
the  exemption  was  against  "  the  interests  of 
laborers,    and   an   injustice   to   tax- paying 
storekeepers,"  could  be  held  to  bring  about 
the  very  reverse  of  what  the  Repealing  Act 
declared  to  be  its  purpose.     We  do  not  think 
the  matter  was  "set  at  large"  by  this  repeal, 
but  that  the  original  legislative  interpreta- 
tion of  the  words  gained,  on  the  contrary,  ad- 
ditional strength  wereby.    It  was  the  exemp- 
tion, and  not  the  interpretation,  which  was 
repealed.     We  are  of  the  opinion  that  the 
words  of  the  present  law  that  a  license  is  ex- 
acted "for  any  business  of  selling  at  retail" 
reach  the  case  of  the  defendant,   both  imder 
legislative  and  judicial   construction,   and 
that  he  is  liable,  as  claimed  by  the  plaintiff. 
To  construe  the  law  otherwise  would  be  to 
place  it  outside  of  the  rule  of  equality  and 
uniformity.     Defendant's  manager  testifies 
that  the  store  on  defendant's  plantation  was 
not  kept  with  a  view  of  profit ;  that  the  profits 
are  merely  enough  to  pav  the  man  for  keep- 
ing the  store,  and  the  freight  and  general 
expenses  of  the  store.     The  motive  which 
the  defendant  might  have  in  keeping  the  store 
on  his  place  is  not  the  controlling  factor  in 
the  case.     We  think  tue  preamble  of  the  Re- 
pealing Act  of  1868  is  as  applicable  now  as 
it  was  then,  and  that  it  would  be  "against 
the  interests  of  the  laborers,  and  an  injustice 
to  the  tax-paying  storekeepers"  to  sustain 
defendant's  position,  and  we  have  no  reason 
to  believe  that  the  Legislature  has  changed 
its  view  on  that  subject. 

The  conclusions  we  have  reached  do  away 
with  the  necessitjT  of  an  examination  of  the 
question  raised  m  defendant's  brief  as  to 
whether  a  liquor  license  was  demandable  of 
him  unless  and  until  it  had  been  determined 
that  he  was  a  retail  merchant ;  his  claim  be- 
ing that  he  would  be  only  liable  as  a  liquor 
dealer  when  it  should  have  been  established 
that  he  sold  liquors  in  connection  with  bus- 
iness as  a  retail  merchant.  We  understand 
the  defendant  to  contend  in  his  brief  that, 
granting  his  liability  to  pav  a  license,  there 
IS  not  sufficient  evidence  In  the  record  to 

i'ustify  a  payment  of  the  amount  which  he 
as  been  oonaemned  to  pay.  There  are  several 
reasons  why  we  cannot  accede  to  his  views. 
It  was  defendant's  duty,  if  liable,  to  haye 
gone  forward  and  demanded  a  license  at  the 
beginning  of  the  jear,  presenting  an  exact 
statement  of  his  situation.  Not  only  did  he 
fail  to  do  this,  but,  when  applied  to  for  pay- 
ment, he,    without   contesting  the  amount 
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claimed,  denied,  as  he  still  denies,  all  lia- 
bility. Not  only  has  he  not  pleaded  that  he 
was  "overcharged,"  but  when  plaintiff,  in 
connection  with  the  demand  set  up  by  him, 
testified  that  he  knew  defendant  to  be  a  retail 
merchant  and  liauor  dealer,  defendant  failed 
to  take  the  stand  as  a  witness.  If  he  was 
overcharged,  he  was  better  informed  and  bet- 
ter able  to  show  that  fact  than  any  one  else, 
and  he  should  have  done  so  after  his  default. 
For  the  reasons  herein  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  judgment 
of  the  District  Court  be,  and  the  same  is  here- 
by affirmed. 

Fenner,  J. ,  dissentinc  : 

The  claim  is  for  a  license  under  the  License 
Act  of  1890,  and  under  that  clause  of  the  Act 
which  levies  a  license  on  the  "business  of 
selling  at  retail,''  or,  as  elsewhere  designated 
in  the  Act,  the  business  of  "  retail  merchant.  ^ 
Under  a  like  statute,  imposing  a  license  on 
"retail  merchants,"  or,  as  otherwise  de- 
scribed, "for  keeping  a  retail  store,"  this 
court  held  :  **  A  person  whose  business  or  avo- 
cation is  that  of  planter  or  manufacturer,  and 
who  keeps  in  store  oiity  such  goods  and  wares  as 
his  employes  require,  and  who  sells  to  them 
alone,  and  not  to  the  general  public,  and  who 
sells  not  as  a  retail  dealer  does,  excluMvdy  Jor 
the  profit,  but  only  as  an  advance  to  his  laborers 
and  an  incident  to  his  main  business,  and  to 
promote  its  better  administration,  is  not  a  '  re- 
tail dealer, '  within  the  meaning  of  the  Revenue 
Act;  and  the  tax  or  license  imposed  upon  thai 
class  of  persons  by  that  Act  is  not  legally  de- 
mandabie  from  him. ^  (Italics  ours.)  Luting 
V.  Labranche,  80  La.  Ann.  972.  This  case 
was  substantially  affirmed  in  a  later  decis- 
ion, where  the  court  referred  to  it,  and  said : 
"Granting  that  the  law,  as  it  now  stands, 
would  not  justify  the  exaction  of  a  license 
where  sales  from  a  plantation  store  were  con- 
fined strictly  to  the  laborers  on  the  place, 
still,  where  this  restriction  is  not  observed," 
etc.  Thibaut  v.  Dymond,  87  La.  Ann.  902. 
The  first  decision  was  rendered  in  1878, — 
fourteen  years  ago.     The   Legislature   has 

f massed  numerous  license  laws  since  that  date 
n  any  of  which  it  was  perfectly  competent 
to  subject  to  license  plantation  stores  selling 
exclusively  to  their  own  laborers,  by  express 
description ;  but,  instead  of  doing  so,  it  con- 
tinued to  employ  the  same  general  words, 
which  had  been  held  by  this  court  not  to  in- 
clude such  stores. 

It  is  conceded  that  defendant  in  this  case 
keeps  a  plantation  store,  and  sells  exclusively 
to  his  laborers  and  employes.  He,  and  the 
thousands  of  planters  m  like  case,  had  the 
right  to  suppose  that  they  could  conduct  such 
business  without  subjecting  themselves  to 
license,  under  the  interpretation  placed  on 
the  statutes  by  this  court,  which  he  was  au- 
thorized and  bound  to  accept.  If  we  now 
reverse  the  decisions,  all  planters  who  have 
conducted  such  business  will  find  themselves 
liable  for  licenses  for  all  years  within  the 
prescriptive  term.  If  there  was  error  in  those 
decisions, .  it  has  been  condoned  by  subse- 
quent legislative  acquiescence ;  and,  inde- 
pendently of  this,  it  furnishes  the  strongest 
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possible  case  for  application  of  the  rule  of 
stare  decisis.  As  saia  by  Mr.  Sutherland,  in 
his  verv  recent  work  on  the  subject:  "A 
judicial  construction  of  a  statute  becomes  a 
part  of  it,  and,  as  to  rights  which  accrue 
afterwards,  it  should  be  adhered  to  for  the 
protection  of  those  rights.  To  devest  them 
by  a  change  of  the  construction  is  to  legis- 
late retroactively."  Suth.  Stat.  Const,  par. 
819.  So  far  as  contract  rights  acquired  on 
the  faith  of  such  adjudications  are  concerned, 
the  Supreme  Court  of  the  United  States  has 
held :  "  After  a  statute  has  been  settled  by 
judicial  construction,  the  construction  be 
comes,  so  far  as  contract  rights  under  it  are 
concerned,  as  much  a  part  of  the  statute  as 
the  text  itself ;  and  a  change  of  decision  is 
to  all  intents  and  purposes  the  same  in  its 
effect  on  contracts  as  an  amendment  of  the 
law  by  legislative  enactment. "  Douglass  v. 
Pike  County,  101  U.  S.  677.  25  L.  ed.  968. 
No  reason  can  be  fiven  for  a  distinction  be- 
tween contract  and  other  rights  acquired  in 
good  faith,  by  action  on  the  faith  of  such 
construction.  If  instead  of  a  license,  it  was 
a  criminal  penalty  resulting  to  defendant 
from  our  change  of  decision,  he  would  un- 
doubtedly be  protected  by  the  constitutional 
Inhibition  Ag&iust  ex  post  facto  laws.  "  What- 
ever might  be  our  impressions  were  the 
matter  res  integra,  we  deem  it  important,  in 
the  construction  of  statutes,  to  adhere  to 
what  has  already  been  adjudged.  The  ju- 
dicial interpretation  becomes,  as  it  were,  a 
part  of  the  statute,  and  should  not  be  changed 
but  for  most  cogent  reasons."  State  v. 
Thompson,  10  La.  Ann.  122.  "A  cardinal 
rule  in  dealing  with  written  instruments 
is  that  they  are  to  receive  an  unvarying  in- 
terpretation, and  that  their  practical  con- 
struction is  to  be  uniform.  A  constitution 
is  not  to  be  made  to  mean  one  thing  at  one 
time,  and  another  at  some  subsequent  time." 
Cooley,  Const.  Lim.  p.  67.  "As  a  gen- 
eral rule  and  particularly  in  regard  to  the 
construction  of  statutes,  courts  adhere  strict- 
ly to  the  decisions  of  their  predecessors. 
'Thirty-four  years  have  nearly  passed, '  said 
Lord  Kenyon  construing  a  special  statute  for 
the  observance  of  the  Lord's  day'  'since  the 
decision  in  Bex  v.  Cox,  2  Burr.  787,  which 
informed  the  public  that  all  bakers  have  a 
right  to  do  what  is  imputed  to  this  defend- 
ant as  an  offense.  This  circumstance  alone 
should  have  weight  in  the  determination  of 
this  case ;'  and,  the  words  being  doubtful,  the 
original  decision  was  adhered  to."  Scdgw. 
Stat.  &  Const.  Law,  p.  215.  "There  are 
manj  questions  upon  which  there  is  no  ob- 
jection to  a  change  of  decision  other  than 
grows  out  of  those  general  considerations 
which  favor  certainty  and  stability  of  the 
law.  There  are  questions  where  the  oiecisions 
did  not  constitute  a  business  rule,  and  where 
a  change  would  invalidate  no  business  trans- 
actions conducted  upon  the  faith  of  the  first 
adjudication;  .  .  .  but  where  a  decision 
relates  to  certain  modes  of  doing  business, 
which  business  enters  largely  into  the  trans- 
actions of  the  people  of  a  state,  and  a  change 
of  decision  must  invalidate  everything  done 
in  the  mode  prescribed  by  Uie  first,  when  a 
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icision  has  once  been  made  and  acted  on 
r  any  considerable  length  of  time,  the 
axim  becomes  imperative,  and  no  court  is 
liberty  to  change."  Suth.  Stat.  Const,  par. 
7.  The  fact  uiat  this  is  a  different  stat- 
:e  from  the  first  construed  does  not  affect  the 
se.  It  is  a  statute  on  the  same  subject- 
alter,  using  the  same  language  to  express 
e  same  meaning;  and  every  one  had  the 
(^ht  to  suppose  it  continued  to  have  the 
me  meaning  and  effect  which  the  first  de- 
sion  determined  it  had.  The  fact  that  the 
^<;:islature  did  not  change  the  language  sig- 
tied  its  acquiescence  m  the  construction 
ven,  and  thus  powerfully  reinforces  the 
asons  for  applyincr  the  maxim.  I  find  noth- 
g  in  the  change  o7  constitutions  of  the  state 
iVing  any  bearing  on  the  case.  I  am  there- 
re  compelled  to  dissent. 


J.y  dissenting: 
I  have  no  dissent  to  express  from  the  inter- 
pretation of  the  statute  in  said  case  as  stated 
by  the  majority  of  the  court.  The  decisions 
oi  this  court  heretofore  unreversed  formed 
the  law,  and  entered  into  the  body  of  prec- 
edents. The  ruling  in  making  the  change 
might,  for  the  purpose  of  settling  all  ques- 
tions, embrace  the  possible  issue  as  to  whether 
any  demand  can  be  made  for  previous  years 
for  amount  and  penalty.  The  implied  guar- 
anty of  the  state  not  to  disturb  past  final 
settlements,  under  existing  precedents,  are 
questions  which  may  now  be  decided,  and 
thereby  add  to  the  certainty  and  security  of 
judicial  interpretation. 

Petition  for  rehearing  denied  January  80. 
1898. 


MISSOURI  SUPREME  COURT,  SECOND  DIVISION. 


Sarah  H.  YARNELL,  Eespt., 

KANSAS  CITY,  FT.C8COTT  &  MEM- 
PHIS R.   CO.,  Appt. 


(- 


Mo.. 


..) 


A  railroad  train  may  be  started 
^thout  waitliifl^  for  a  pniwieng^er  to 
t*each  a  seat  after  he  has  entered  the  vehicle 
mless  there  is  some  special  reason  to  the  oon- 
:rary.  as  In  the  oaee  of  a  weak  or  lame  person. 

Alifrhtliifl^  firom  the  train  and  aaaiit- 
.n^  pajMeng^rs  to  enter  it  is  no  part  of  the 
luty  of  the  employ^  on  a  passenger  train  where 
icceas  to  the  cars  Iseaay,  a  negrleot  of  which  re- 
ultln^  In  Injury  can  be  the  basis  of  an  action. 

Time'need  not  be  giren  fbr  a  person 
who  has  entered  a  railroad  train  mere- 
y  to  assist  passengers  in  erettlnff  on  to 
eave  the  train  where  no  notice  Is  given  of  his 
ntent  to  get  off. 

The  presumption  of  negligence  on 
he  part  of  a  railroad  company  cann(»t 
>e  based  on  the  presumption  that  a  per- 
on  who  was  killed  by  the  train  as  It  started  was 
n  the  exercise  of  due  care  where  It  does  not  ap- 
>ear  whether  he  was  killed  while  getting  off  the 
rain  or  while  standing  too  near  it. 

(January  81, 1808.) 

PPEAL  by  defendant  from  a  ludgment  of 
w  the  Circuit  Court  for  Howell  County  in 
70T  of  plaintiff  in  an  action  brought  to  re- 
ver  damages  for  personal  injuries  resulting 
death  ana  alleged  to  have  been  caused  by 
fend  ant's  negligence.    Beveraed, 

Statement  bv  Shervroodt  J. : 
Action  for  damages  for  the  death  of  plain- 
t's husband,  the  petition  claiming  that 
ch  death  was  caused  by  the  negligence  of 
i  defendant,  in  the  manner  follow  in  cr.  to 


wit :  That  plaintiff's  husband,  at  8  o'clock 
A.  M.  on  July  7,  1890,  took  his  two  daugh- 
ters to  Brandsville,  a  station  on  defendant's 
road,  to  put  them  on  a  passenger  train  due 
about  that  hour;  that,  when  arrived,  no  em- 
ploy§  of  defendant  appeared  to  assist  his 
daughters  upon  the  train,  and  that  he  helped 
them  upon  it ;  **  that  before  he  could  get  them 
safely  on  said  train  the  servants  and  em- 
ployes of  defendant  carelessly  and  negli- 
gently started  said  train  in  motion,  and  that 
the  said  Yarnell,  alighting  therefrom,  fell, 
and  was  run  over  and  kill^  by  defendant's 
said  train  of  cars;  that  said  train  barely 
stopped  at  said  depot  and  station,  and  wholly 
failed  to  give  said  partics'time  to  get  aboard 
thereof ;  that  in  consequence  of  the  negligent 
failure  of  defendant's  servants  and  employes 
to  alight  from  said  train,  and  assist  passen- 
gers thereon,  and  the  negligent  failure  of 
defendant's  servants  and  employes  to  have 
lights  on  said  platform  and  at  said  station, 
as  aforesaid,  and  in  consequence  of  the  neg- 
ligent starting  of  said  train  before  passengers 
had  time  to  get  aboard  thereof,  the  said  Rob- 
ert M.  Yarnell  was  run  over  and  killed  bv 
defendant's  train  of  cars,  as  aforesaid. '^  A 
second  count  in  the  petition  contained  sub- 
stantially the  same  averments  as  the  first, 
with  the  following  in  addition:  "That  the 
platform  at  said  station  was  out  of  repair, 
and  unsafe  for  use  by  the  public ;  that  it 
was  rotten  and  broken  in  many  places,  and 
that,  in  attempting  to  alight  from  said  mov- 
ing train,  deceased  stepped  on  a  decayed 
plank  in  the  platform,  which  broke,  and 
caused  him  to  fall  back  under  the  train,  by 
which  he  was  killed,  and  that  the  negligence 
of  defendant  in  having  an  unsafe  platform 
caused  his  death."  The  answer  contained  a 
general  denial,  and  a  plea  of  contributory 
negligence,  and  plaintiff  replied.  Having 
introduced  her  testimony,  the  plaintiff  rest- 
ed, after  having  dismissed  as  to  her  second 


fOTK.— For  duty  of  railway  conductors  in  stop- 
ig  and  starting  trains,  see  Highland  Ave.  &  B.  R. 
.  v.  Burt,  18  L.  R.  A.  05,  and  note,  ftS  Ala.  291. 
is  to  feeble  passenger,  see  the  case  following. 
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For  duty  of  carrier  to  person  entering  vehicle  to 
assist  passenger,  see  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Lawton,  15  L.  R.  A.  484,  and  note,  56  Ark.  428. 
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count,  and  the  court  instructed  the  jury  to 
disregard  an^  testimony  on  that  count.  De- 
fendant declined  to  offer  any  testimony,  but 
demurred  to  that  offered  by  plaintiff,  which 
demurrer  was  OTemiled.  Under  the  instruc- 
tions ffiven  the  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $5,000,  and  judgment 
went  accordingly,  from  which  defendant  ap- 
peals. The  reooitl  has  been  printed  in  full 
and  has  been  carefully  read.  The  testimony, 
in  substance,  shows  this  state  of  facts :  Rob- 
ert M.  Yamell,  the  husband  of  plaintiff,  was 
a  strong,  active  man,  nearly  forty-four  years 
old,  at  the  time  of  the  accident  which  is  the 
basis  of  this  action.  He  lived,  with  his 
family,  some  seven  miles  from  the  station  of 
Brandsville.  About  2  o'clock  on  Uie  morn- 
ing of  the  7th  day  of  July,  1890,  he  went 
with  his  two  daughters, — one  married,  and 
the  other  single, — to  Brandsville,  to  put  them 
aboard  the  cars  of  the  defendant  company. 
George  Wall,  a  cousin  of  the  young  ladies, 
accompanied  the  party.     The  daughters  were 

going  to  the  home  of  one  of  them,  Mrs. 
urry,  who  lived  near  McDonald.  Airiving 
at  Brandsville  at  about  8 :15  A.  M.,  the  party 
proceeded  to  the  depot,  where  the  father 
bought  tickets  for  his  daughters,  only,  as 
neitber  he  nor  Wall  intended  to  become  a 
passenger.  There  were  no  lights  on  the  plat- 
form of  the  station  ;  but  the  moon  was  shin- 
ing, and,  when  the  expected  train  arrived, 
it  stopped,  and  the  agent  brought  out  a  light, 
and  the  party  proceeded  to  get  on  the  train. 
The  father  and  George  Wall  assisted  the 
young  ladies  to  get  on  the  train,  and  George 
Wall,  taking  the  two  valises  from  the  hands 
of  the  father,  left  him  either  standing  on  the 
bottom  step  of  the  car,  or  else  on  its  plat- 
form, or  else  on  the  depot  platform,  and 
went  with  the  ladies  through  the  car  which 
they  first  entered,  and  to  the  second  or  third 
seat  of  the  next  or  chair  car,  where  the  ladies 
obtained  seats.  About  that  time  the  train 
started.  Leaving  the  ladies  and  the  valises. 
Wall  went  to  the  platform  of  the  car,  where 
he  saw  a  negro,  whom  he  took  for  the  porter, 
standing  on  the  steps,  looking  backward. 
This,  ii  the  porter,  was  the  only  employe, 
aside  from  the  agent  of  the  defendant  com- 
pany, that  Wall  saw,  up  to  that  time.  Nor 
nad  any  persons  been  seen  by  Wall  and  his 
party  getting  off  or  on  the  train.  He  then 
jumped  off  the  train,  and  estimated  that  the 
point  where  he  got  off  was  25  or  30  feet  above 
tbe  end  of  the  depot  platform.  When  he 
reached  the  end  of  the  depot  platform,  he 
found  Yamell  there,  dead ;  having  been  de- 
capitated, it  would  seem,  by  the  cars.  The 
body  lay  on  its  side,  at  the  upper  end  of  the 
platform,  between  the  platform  and  the  rail. 
The  right  foot  was  fastened  under  the  plat- 
form, and  the  head  of  the  deceased  **  was  just 
apast  the  end"  of  the  platform.  There  was 
blood  on  the  rail  where  the  corpse  lav,  but 
there  were  no  indications  that  the  boay  had 
been  dragged.  How  far  the  **  switch"  is  from 
the  depot,  does  not  appear,  nor  how  long  the 
depot  platform  is ;  but  when  the  switch  was 
reached  the  conductor  came  from  the  back  of 
the  car  on  which  the  ladies  were,  stopped 
the  train,  and  said  to  the  ladies,  **The  old 
gentleman  has  been  hurt,"  helped  them  to 
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alight,  and  they  went  back  to  the  scene  of 
the  accident.  How  long  the  car  stopped  at 
the  time  the  daughters  of  plaintiff  took  pas- 
sage cannot  be  told.  Wall,  testifying  on  this 
point,  said  "  about  a  minute ;"  Mary  xamell, 
that  the  train  started  "just  about  the  time 
we  got  seated. "  In  response  to  the  question 
whether  the  train  stopped,  Mrs.  Curry  said, 
"*  Yes,  sir,  it  did ;"  but,  being  pressed  by 
counsel  to  say  ** about  how  long,"  replied: 
**  Hardly  a  stop.  It  was  almost  moving  all 
the  time. "  All  the  testimony  respecting  the 
condition  of  the  depot  platform  having  ueen 
properly  excluded  by  the  court  from  the 
consideration  of  the  jury,  when  the  plaintiff 
dismissed  as  to  the  second  count  in  her  peti- 
tion, such  testimony  forms  no  part  of  thia 
record,  and  will  not  be  further  noticed. 

Messrs,  Wallikee  Pr»tt»  I.  P.  Dana  and 
Olden  A  Orr,  for  appellant: 

The  demurrer  to  the  evidence  should  have 
been  sustained,  because: 

1.  There  was  no  evidence  of  any  negligence 
towards  any  one  on  the  part  of  defendant  or 
its  employ^,  as  alleged  in  the  petition  oi  in 
any  respect. 

Bdben  v.  Central  Iowa  R,  Co.  74  Iowa.  783; 
Straus  V.  Eansas  Citv,  St.  J.  db  C,  B,  B.  Co. 
75  Mo.  185;  Hurt  v.  St.  Louis,  I,  M.  d  S.  B. 
Co.  94  Mo.  265;  Ourley  v.  Missouri  Pac.  B. 
Co.  104  Mo.  228;  Boddjf  v.  Missouri  Pac.  B.  Co. 
12  L.  R.  A.  746,  104  Mo.  244;  Patterson,  Rail- 
way Accident  Law,  g§  7,  258;  WOliams  v. 
Kansas  City,  S.  db  M.  B.  Co.  96  Mo.  284;  Shaw 
V.  Missouri  JPac.  B.  Co.  104  Mo.  654;  Clot- 
worthy  V.  Hannibal  d  St.  J.  B.  Go.  90  Mo.  220; 
Little  Bock  dh  Ft.  S.  B.  Co.  v.  Lawion,  15  L. 
R.  A.  484,  55  Ark.  428. 

2.  There  was  no  evidence  of  any  failure  on 
the  part  of  defendant  in  any  duty  it  owed  de- 
ceased, nor  did  the  petition  aver  any  such 
failure. 

Coleman  y.  Georgia  B.  d  Bkg.  Co.  84  Ga.  !„ 
40  Am.  &  Eng.  R.  R.  Cas.  690;  Oriswold  v. 
Chicago  db  N.  W.  B.  Co.  64  Wis.  652,  23  Am. 
&  Eng.  R.  R.  Cas.  468;  LouimOe  db  N.  B.  Co. 
V.  Orunk,  119  Ind.  542,  41  Am.  &  Eng.  R.  R. 
Cas.  158;  Imhoff  v.  Chicago  dc  M.  B.  Co.  20 
Wis.  844;  Lucas  v.  New  Betfford  dt  T.  B.  Co. 
6  Gray,  64,  66  Am.  Dec.  406. 

8.  There  was  no  evidence  of  what  caused  the 
death  of  plaintiff's  husband,  or  of  how  it  hap- 
nened 

Schlereth  v.  Missouri  Pac.  B.  Co.  96  Ma  509; 
Botren  v.  Chicago,  B.  db  K.  0.  B.  Co.  95  Mo. 
268;  Murray  v.  Missouri  Pae.  B.  Co.  101  Mo. 
286;  Stepp  v.  Chicago,  B  L  db  P.  B.  0«.  85 
Mo.  229. 

It  would  be  no  proof  of  negligence  on  the 
part  of  defendant  even  as  to  the  passeneers — 
the  two  women — if  the  trainmen  had  not 
alighted  and  offered  to  assist  them  upon  the 
train,  even  if  afforded  an  opportunity  to  do  so, 
for  defendant  did  not  owe  them  that  duty. 

Baheu  y.  Central  lowaB.  Co.,  Straus  v.  Kan- 
sas City,  St.  J.  db  C.  B.  B.  Co.,  Hurt  v.  St. 
Louis,  I.  M.  db  S.  B.  Co.,  Ourley  v.  Missouri 
Pac.  B.  Co.  and  Boddy  v.  Missouri  Pac.  B.  Co. 
supra;  Patterson,  Railway  Accident  Law, 
p.  7. 

The  duty  of  defendant  to  its  passengers  was 
to  stop  its  train  at  this  way  station  for  a  rea- 
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son  able  time,  in  order  that  pasBeDgers  might 
get  off  or  on  the  cars  with  safety. 

Patterson,  Railway  Accident  Law,  p.  258; 
StratAS  V.  Kamat  Ctty,  Bt.  J.  d  C.  B.  R  Co., 
Clotti)arthy  y.  Hannibal  db  8t,  J.  B.  Co.,  Hurt 
V .  St.  Z^i9,  L  M.  db  8.  B.  Co.  and  Lawton  y. 
Little  Mock  d  Ft.  8.  B.  Co.  supra. 

Tlie  instruction  siyen  at  plaintiff's  request 
yyas  erroneous  and  nnproper: 

1 .  Because  it  failed  to  submit  to  the  jury  the 
question  of  whether  or  not  it  was  necessary  for 
Mr.  Yameli  to  go  upon  the  train,  hut  yirtually 
told  them  that  if  defendant's  servants  failed  to 
assist  his  daughters  it  was  necessary  for  him  to 

go- 

To  assume  in  an  instruction  a  material  fact 

in  issue  is  error. 

Stoher  y.  8t  Louis,  1.  M.  d  8.  B,  Co.  91  Mo. 
509;  Peek  y.  Bitchey,  66  Mo.  114. 

2.  Because  it  singles  out  and  calls  attention 
to  an  isolated  fact,  namely,  the  failure  of  de- 
fendant's servants  to  appear  and  assist  Mr. 
\  aroell's  daughters  upon  the  train. 

This  was  a  comment  on  the  testimony  which 
was  improper. 

Barr  y.  Kansas  City,  105  Mo.  558;  Jones  y. 
Jones^  57  Mo.  138;  Forrester  v.  Moore,  77  Mo. 
660;  Kendig  y.  Chicago,  B.  1.  db  P.  B.  Co.  79 
Mo.  207;  Chouteau  y.  Jupiter  Iron  Works,  88 
Mo.  88. 

The  theory  of  the  petition  was  evidently 
quite  different  from  that  on  which  the  instruc- 
tion was  framed. 

Ely  y.  8t.  Louis,  K.  C.  d  N,  B.  Co.  77  Mo. 
84;  Price  v.  St.  Louis,  K,  C.  d  N.  B.  Co.  72 
Mo.  414;  Bohn  v.  Chicago,  B.  1.  d  P.  B.  Co. 
106  Mo.  429;  Hariy  v.  St.  Louis,  L  M.  d  S. 
B.  Co.  95  Mo.  868. 

The  instruction  did  not  confine  the  jury  to 
the  negligence  alleged  in  the  petition. 

Dahhtrom  v.  St.  Louis,  I.  M.  d  8.  B.  Co.  96 
Mo.  99:  Melvin  v.  St.  Louis  d  S.  F.  B.  Co.  89 
Mo.  106. 

Skerwoodt «/.,  delivered  the  opinion  of 
the  court : 

The  controlling  question  in  this  case,  as 
already  seen,  is  whether  the  testimony  ad- 
duced to  support  the  first  count  in  the  peti- 
tion is  sufficient  to  sustain  the  verdict.      It 
will  have  been  observed  that  the  gravamen 
of  the  petition  is  contained  in  its  concluding 
words :    "  That  said  train  barely  stopped  at 
said  depot  and  station,  and  wholly  railed  to 
give  said  parties  time  to  get  aboard  thereof ; 
that  in  consequence  of  the  negligent  failure 
of  defendant's   servants   and   employ fo    to 
alight  from  said  train,  and  assist  passengers 
thereon,  and  the  negligent  failure  of  defend- 
ant's servants  and  employes  to  have  lights 
on  said  platform  and  at  said  station,  as  afore- 
said, and  in  consequence  of  the  negligent 
starting  of  said  train  before  the  passengers 
had  time  to  get  aboard  thereof,    the  said 
Robert  M.  Yameli  was  run  over  and  killed 
by  defendant's  train  of  cars,  as  aforesaid. " 

1.  It  is  quite  clear  from  the  testimony  that 
the  daughters  of  the  plaintiff  ''did  have  time 
to  get  aboard, "  and  even  to  be  seated,  before 
the  train  started.  But,  under  the  authorities, 
the  defendant  company  did  not  need  to  wait 
till  the  passengers  were  seated  before  the  cars 
started.    ^  As  soon  as  the  passenger  has  fairly 
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entered  the  vehicle,  the  carrier  may  start, 
without  waiting  for  him  to  reach  a  seat,  un- 
less there  is  some  n>ecial  reason  for  doing 
so,  as  in  the  case  of  weak  or  lame  person, 
or  of  a  passenger  on  the  outside  of  a  coach, 
and  the  ground  of  the  exception  must  be 
brought  to  the  carrier's  notice,  or  he  will  be 
justified  in  starting  in  the  usual  manner.*' 
2  Shearm.  &  Redf.  Neg.  4th  ed.  g  508.  So 
that  neither  upon  the  facts  nor  the  law  is  the 
plaintiff  entitled  to  recover  on  this  charge 
in  the  petition. 

In  the  circumstances  heretofore  related,  it 
was  no  part  of  the  duty  of  the  defendant's 
employ^  to  **  alight  from  said  train,  and 
assist  the  passengers  thereon,"  and  negli- 
gence cannot,  therefore,  be  based  on  such 
alleged  failure.  When  access  to  the  cars  of 
a  railway  company  is  easy,  as  in  the  case 
at  bar,  such  assistance  cannot  be  claimed  as 
a  matter  of  right.  2  tihearm.  &  Redf.  Neg. 
^  510.  It  has  been  ruled  that  it  is  not  the 
duty  of  the  employes  of  a  railway  company 
to  assist  a  passenger  in  alighting  from  a 
train.  Raben  v.  CerUnU  Iowa  B.  Co.  74  Iowa, 
782.  This  was  substantially  the  view  taken 
by  this  court  in  Hurt  v.  8t.  Louis,  L  M.  d 
S.  B.  Co.  94  Mo.  256.  See  also  Seder  v. 
Vicksburg  d  M.  B.  Co.  61  Miss.  8,  48  Am. 
Rep.  74.  And  obviously  the  reasoning  which 
denies  the  right  of  assistance  to  a  passenger 
from  a  train  would  also  deny  it  in  getting 
on  a  train.  The  two  cases  cannot  be  dis- 
tinguished in  principle. 

As  before  stated,  the  testimony  shows  that 
on  the  night  of  the  accident  the  moon  was 
shining ;  and  there  is  no  testimony  indicat- 
ing, in  the  slightest  degree,  that  the  absence 
of  stationary  lights  from  the  platform  had 
any  connection  with  the  injury,  nor  does  it 
appear  that  the  defendant  company's  em- 
ployes were  aware  of  Yameirs  being  on  the 
train  in  an^  other  capacity  than  that  of  a 

Eassenger,  if,  indeed,  they  were  aware  that 
e  was  on  the  train  at  all ;  and  there  is  no 
testimony  on  either  of  these  points.  There 
is  not  a  particle  of  testimony  that  Yameli 
entered  the  cars  in  attendance  on  his  daugh- 
ters, so  that  the  doctrine  of  the  right  to 
**  welcome  a  coming  or  speed  a  departing 
guest**  has  no  application  here ;  and  it  is  to 
be  noted  that  the  petition  does  not  count 
upon  the  failure  of  duty  on  the  part  of  the 
defendant's  employes  towards  him.  The 
charge  of  failure  of  duty  on  the  part  of  the 
defendant  company  consisted  in  **the  negli- 
gent starting  of  said  train  before  the  pas- 
sengers had  time  to  get  aboard  thereof  ;**  and 
it  is  not  charged  that  sufficient  time  was  not 
given  Yameli  to  get  off  the  train,  or  that 
the  company  had  any  notice  of  his  desire  in 
that  particular,  nor,  if  there  had  been  such 
a  charge,  would  there  have  been  any  evi- 
dence to  support  it.  Even  if  Yameli  had 
actually  been  upon  the  train  in  attendance 
upon  his  daughters,  and  had  intended  to 
leave  the  train  after  seeing  them  to  their 
seats,  there  is  no  testimony,  as  before  stated, 
that  the  company's  servants  had  any  knowl- 
edge of  this  fact.  The  authorities  are  vir- 
tually unanimous  in  holding  that,  unless 
knowledge  of  such  a  purpose  is  com- 
municate to  the  company's  servants,  no 
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duty  arises  to  hold  the  train  for  a  reasonable 
time  in  order  that  such  purpose  may  be  ac- 
complished. Oristcold  v.  Uliicago  <t  H.  W. 
R,  Co,  64  Wis.  652  ;  Coleman  v.  Georgia  R. 
d  Bkg.  Co.  84  Ga.  1 ;  Little  Rock  d  Ft.  S.  R. 
Co.  V.  Lawton,  55  Ark.  428,  15  L.  R  A.  484, 
and  cases  cited ;  Lucas  v.  New  Bedford  d  8. 
R.  Co.  6  Gray,  64,  66  Am.  Dec.  642 ;  Imh^ 
V.  Chicago  d  M.  R.  Co.  20  Wis.  844.  fn 
such  cases  the  duty  is  dependent  upon  the 
knowledge  of  the  carrier,  and  the  negligence 
upon  the  nonperformance  of  the  ascertained 
duty.  Without  the  presence  of  these  consti- 
tuent elements,  liability,  which  is  but  the 
legitimate  result  of  a  known  and  non per- 
formed legal  duty,  cannot  exist. 

The  foregoing  remarks,  and  the  authorities 
which  abundantly  support  them,  show  that 
the  court  below  errea  in  giving,  at  plain- 
tiff's instance,  the  following  instruction : 
"The  court  instructs  the  jur^  that  if  you  be- 
lieve and  find,  from  all  the  facts  and  circum- 
stances in  evidence,  that  the  husband  of 
plaintiff,  Robert  M.  Yamell,  took  his  two 
daughters  to  defendant's  train,  and  that  when 
defendant's  train  arrived  at  Brandsville 
station  the  defendant's  servants  failed  to  ap- 
pear, and  assist  said  Tarnell's  daughters  on 
said  train,  then  said  Yamell  had  the  right 
to  assist  his  daughters  on  such  train ;  and  if 
the  jury  further  believe  that  the  said  Yamell 
did  go  upon  the  platform  of  defendant's  train 
to  assist  his  daughters  on  the  train,  in  the 
absence  of  defendant's  servants,  then  the 
said  Yamell  had  a  right  so  to  do :  and  that 
if  defendant's  servants  started  said  train  be- 
fore said  Yamell  had  time  to  alight  from 
said  train,  and  in  alighting  from  such  train 
he  did  so  as  speedily  and  carefully  as  pos- 
sible, and  was  killed  in  so  doing,  without 
negiigcnce  and  carelessness  on  his  part,  then 
they  will  find  the  issues  for  the  plaintiff, 
and  assess  her  damages  in  the  sum  of  five 
thousand  dollars.  **  And  it  may  be  further 
observed  of  this  instruction  that  it  is  a  de- 
parture from  the  cause  of  action,  as  set  forth 
in  the  petition,  in  that  it  introduces  a  new 
element  of  liability,— one  unknown  to  the 
petition, — to  wit,  that  "the  defendant's  serv- 
ants* started  said  train  before  said  Yamell 
had  time  to  alight  from  said  train.'' 

2.  This  record  is  utterly  barren  of  any 
testimony  showing,  or  tending  to  show,  how 
or  in  what  way  Yamell  came  to  his  unfor- 
tunate death.     His  locality  at  the  time  his 


daughters  and  Wall  left  him  on  entering  the 
cars — whether  he  was  on  the  bottom  step  of 
the  car,  on  the  car  platform,  or  on  the  depot 
platform  — is  entirely  unknown ;  and  it  is 
equally  unascertained  and  unascertainable, 
whether  his  death  resulted  from  an  attempt 
to  alight  from  the  cars  while  in  motion,  and 
he  was  thus  thrown  beneath  them  and  killed, 
or  whether,  having  aliehted,  he  ventured  too 
close  to  the  cars,  and  was  struck  by  them 
as  they  started,  and  hurled  to  his  death.  It 
has  been  suggested  that  it  will  be  presumed 
that  Yarneil  was  in  the  exercise  of  "^due 
care."  This  may  be  granted  ;  but,  while  in- 
dulging this  presumption,  it  must  not  be 
forgotten  that  every  one  is  presumed  to 
properly  acquit  himself  of  his  engagements 
and  his  duty,  (LeruKr  v.  Harrison^  88  Mo. 
491,  and  cases  cited,)  and  that  carriers  of 
passengers  are  by  no  means  outside  of  the 
pale  of  this  favorable  presumption.  So  that 
the  result  is  that  one  presumption  rebuts  and 
neutralizes  the  other,  like  the  conjunction 
of  an  acid  and  an  alkali.  Again,  we  are 
asked  to  presume  that  the  deceased  was  in 
the  exercise  of  due  care.  This  presumption 
is  evidently  invoked  in  order  that,  if  "due 
care"  be  presumed  on  the  part  of  the  de- 
ceased, it  may  then  be  presumed  that  the 
defendant  was  guilty  of  negligence,  or  else 
the  accident  would  not  have  happened.  But 
it  is  not  allowable  to  build  one  presumption 
on  another,  and  thus  make  a  cause  of  action. 
Negligence  cannot  be  assumed  from  the  mere 
fact  of  an  accident  and  an  iniury.  1  Shearm. 
&  Redf.  Neg.  4th  ed.  §  59.  It  is  quite 
legitimate,  when  facts  are  admitted  or 
proven,  to  draw  from  them  such  reasonable 
inferences  as  will  be  sufficient  to  sustain  a 
verdict;  but  without  this  basis  of  fact  a 
presumption  has  no  office  to  perform.  Phil- 
adelphia City  Pass.  R.  Co.  v.  Henrice,  92 
Pa.  481,  87  Am.  Rep.  699;  MHhsrn  Cent. 
R.  Co.  V.  State,  54  IMd.  118 ;  Sorenson  v. 
Menas?ia  Paper  Co.  56  Wis.  888.  See  also 
Wintuska  v.  LouisviUe  d  N.  R.  Co.  (Ky.) 
20  8.  W.  Rep.  819.  For  the  foregoing  rea- 
sons the  judgment  will  he  reversed,  and,  as 
there  is  no  evidence  on  which  to  base  a  re- 
covery, we  will  not  demand  the  cause. 
All   concur. 

Petitions  for  rehearing  and  to  transfer  the 
court  in  bane  overruled. 


MINNESOTA  SUPREME  COURT. 


Robert  GROOM,  Respt., 

CHICAGO,  MILWAUKEE  &  ST.    PAUL 

R.  CO.,  Appt. 

( BOon ) 

*  i  •   A  railway  company  is  [not  bound  to 

*  HeadDotes  by  Mitchsll,  J. 

NOTX.— As  to  the  duty  of  a  carrier  to  assist  in 
landing  a  paBsengrer  safely,  see  Foss  v.  Boston  & 
M.  R.  Go.  (N.  H.)  11  L.  R.  A.  867,  and  note. 

As  to  duty  to  stop  trains,  see  preceding  case. 
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acseept  as  a  pa—enger  cm  its  cam» 
without  an  attendant*  ime  who»  be- 
eauae  of  physical  or  mental'disahJHty, 
is  unable  to  take  care  of  himself^  but  if 

it  voluntarily  accepts  sucb  a  pereon  aa  a  paswn- 
ger  without  an  attendant,  hia  inability  to  care 
for  himself,  rendering  special  care  and  assistanoe 
necessary,  being  apparent,  or  made  known  at 
the  time  to  its  servants,  the  company  is  negli- 
gent if  such  care  and  assistance  is  not  afforded. 
The  degree  of  care  to  be  exercised  in  such  a  case 
is  that  which  is  reasonably  necessary  for  the 
safety  of  the  passenger,  in  view  of  his  mental 
and  physical  condition. 


898. 
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S.  Whether  Ithe  delbndajit  eiterciaed 
such  a  degpree  of  care  in  this  oase  was,  ua- 
der  the  evideDce,  a  question  for  the  Jury. 

I.   A  pleadinf^  constmed. 

(January  20, 1808.) 

A  PPEAL  b^  defendant  from  a  judgment  of 
Lx  the  District  Court  for  Freeborn  County 
n  favor  of  plaintiff  in  an  action  brought  to re- 
.'over  damages  for  personal  injuries  alleged  to 
lave  resulted  from  defendtint's  negligence. 
Affirmed. 

the  facts  are  stated  in  the  opinion. 

Messrs.  H.  H.  Field  and  w.  E.  Tidd  for 
ippellant. 

Messrs,  Lovely  &  Morg^an  for  respondent. 

Mitchell*  «/.»  delivered  the  opinion  of 
he  court: 

The  defendant  accepted  the  plaintiff  as  a 
passenger  on  its  train  for  transportation  from 
Savannah,  111.,  by  way  of  Austin,  Minn., 
0  Wells,  in  this  state.  He  was  aged  eighty 
^ears,  feeble,  and  infirm  in  mind  and  body, 
md  hence  required  special  care  and  assist- 
incc  during  his  journey,  of  which  fact  the 
lefendant  was  informea  when  it  accepted 
lim  as  a  passenger  by  a  letter  from  its  station 
igent  at  Savannah,  which  accompanied  his 
:icket,  and  was  exhibited  to  each  successive 
['onductor  on  the  train.  The  train  reached 
Austin  before  daylight,  about  four  o'clock 
in  the  morning.  At  that  point  it  was  neoes- 
»ar^  for  plaintiff  to  change  cars,  and  take  a 
tram  §oing  west  to  Wells.  The  two  trains, 
:)n  arrival  at  Austin,  stood  head  to  head  on 
the  same  track  alongside  of  the  depot  plat- 
form. When  plaintiff's  train  arrived,  an 
employe  of  defendant  called  to  passengers 
^oino;  west  to  change  cars,  but  no  one  as- 
sisted plaintiff  to  get  off  the  train,  or  to  find 
Ills  way  to  the  other.  Owing  to  his  age  and 
to  his  being  incumbered  with  some  luggage, 
the  old  man  was  the  last  person  to  get  off 
the  train,  and  by  the  time  he  did  so  all  the 
3thcr  passengers  had  gotten  out  of  si^ht. 
A^lthough  the" depot  platform  was  lighted  by 
9ome  oil  lamps,  yet  it  was  somewhat  dark, 
md  the  plaintiff,  being  in  a  strange  place, 
under  such  circumstances  was  evidently 
dazed,  and  unable  to  decide  where  to  go  or 
what  to  do.  He  says  he  kept  "hunting 
round"  without  success  to  find  his  train  and 
the  other  passengers,  until  finally  he  saw  a 
mau  with  a  lantern,  and  asked  nim  where 
he  should  go.  and  that  the  man  told  him  "  to 
^o'up  the  steps,"  referring  or  directing  him 
to  what  proved  to  be  the  steps  up  onto  the 
platform  of  a  coach  on  the  west-bound  train, 
and  that  the  man  hurried  off,  without  giving 
him  any  assistance;  that  he,  (plaintiff,)  un- 
aided, succeeded  in  getting  up  on  the  plat- 
form on  the  coach.  On  the  other  hand,  one 
of  defendant's  employes  testified  that  he  saw 
the  plaintiff  on  the  station  platform,  totter- 
ing along  as  if  he  needed  assistance,  and 
that,  after  ascertaining  his  destination, 
helped  him  up  onto  the  platform  of  the 
coach,  and  then  left,  supposing  he  would  go 
into  the  car.  The  jury  were  at  liberty  to 
accept  as  true  whichever  statement  they 
thought  most  credible.    The  plaintiff,  how- 
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ever,  in  his  daxed  condition,  apparently 
mistook  the  platform  of  the  car  for  some- 
thing else,  and  instead  of  entering  the  car 
walked  off  in  the  dark,  and  fell  to  the  ground 
on  the  opposite  side  of  the  train,  and  near  to 
another  track,  which  was  from  four  to  six 
feet  distant  from  the  one  on  which  the  train 
stood,  and  sustained  severe  injuries.  De- 
fendant's yard  foreman,  who  was  superin- 
tending the  switching  of  a  car  onto  that 
track,  stood  within  about  eight  feet,  and  saw 
plaintiff  fall,  but,  assuming  apparently  that 
he  was  not  seriously  hurt,  and  not  in  a  place 
of  danger,  the  foreman,  without  rendering 
any  assistance,  started  off  a  distance  of  some 
fift^  feet,  to  open  a  switch  to  let  the  car  and 
switch  engine  in  onto  that  track.  A  switch- 
man, who  was  riding  on  the  foot  board  of 
the  engine,  as  it  approached,  seeing  plaintiff 
lying  there  in  a  place  of  danger,  jumped  off, 
and  picked  him  up.  He  testified  that  he  did 
not  know  whether  the  engine  "rubbed 
against"  plaintiff  or  not,  but  the  jury  would 
have  been  justified  in  finding  from  the  testi- 
mony of  plaintiff  himself  that  the  engine 
came  in  contact  with  him  as  he  was  lying 
there  along  the  track,  and  inflicted  on  him 
injuries  in  addition  to  those  received  by  the 
fall. 

Defendant's  assignments  of  error  are  all 
directed  to  two  points:  First,  that  there 
was  no  evidence  to  justify  a  verdict  that  de- 
fendant was  guilty  of  any  negligence ;  second, 
that  the  court  erred  in  giving  plaintiff's 
ninth  request,  which  was  to  the  effect  that, 
if  defendant's  yard  foreman  saw  plaintiff  in 
a  place  of  peril,  and  was  in  a  position  to 
protect  him  from  injury,  and  failed  to  do  so, 
and  thereby  the  plaintiff  received  additional 
injuries,  then,  for  all  such  injuries  resulting 
from  the  foreman's  failure  to  perform  his 
duty,  the  defendant  would  be  liable. 

I.  Taking  up  these  points  in  the  order 
named,  we  are  of  opinion  that,  under  all  the 
circumstances  disclosed  by  the  evidence,  it 
was  a  question  for  the  jury  whether  defend- 
ant's servants  exercised  proper  care  in  di- 
recting and  assisting  the  plaintiff  from  the 
incoming  to  the  outgoing  west -bound  train. 
Of  course,  a  railroad  company  is  not  bound 
to  turn  its  cars  into  nurseries  or  hospitals, 
or  its  employes  into  nurses.  If  a  passenger, 
because  of  extreme  youth  or  old  age,  or  any 
mental  or  physical  infirmities,  is  unable  to 
take  care  of  himself,  he  ou^ht  to  be  pro- 
vided with  an  attendant  to  take  care  of  him. 
But  if  the  company  voluntarily  accepts  a 
person  as  a  passenger,  without  an  attendant, 
whose  inability  to  care  for  himself  is  appar- 
ent or  made  known  to  its  servants,  and  ren- 
ders special  care  and  assistance  necessar}', 
the  company  is  negligent  if  such  assistance 
is  not  afforded.  In  such  case  it  must  exer- 
cise the  degree  of  care  commensurate  with 
the  responsibility  which  it  has  thus  volun- 
tarily assumed,  and  that  care  must  be  such 
as  is  reasonably  necessary  to  insure  the  safety 
of  the  passenger,  in  view  of  his  mental  and 
physical  condition.  This  is  a  duty  required 
by  law  as  well  as  the  dictates  of  humanity. 
Indianapolis,  P.  cfe  C,  R.  Co,  v.  Pitzer,  109 
Ind.  179,  and  8/teridan  v.  Brooklyn  City  <fc 
iV.  R  Co.,  86  N.  Y.  39,  93  Am.  Dec.  490. 


eo4 


Wafhuioton  Sufrbhb  Court. 


Mat^ 


Whether  the  defendant  fully  performed  this 
dul^   was  a  question  for  the  jury. 

IL  There  was  evidence  making  the  instruc- 
tion complained  of  applicahle  to  the  case,  and 
it  was  properly  given  if  the  matter  referred  to 
was  within  the  allegations  of  the  complaint. 
The  3d,  4th,  and  5th  paragraphs  of  the  com- 
plaint, respectively,  charge  three  distinct 
and  separate  acts  of  negligence :  Fir^, 
omission  to  properly  light  the  station  plat- 
form; geeond,  failure  to  render  plaintiff 
proper  directions  and  assistance  in  going  to 
and  boarding  his  train ;  and,  third,  (as  al- 
leged in  the  fifth  paragraph,)  **that  said 
plaintiff  was  then  and  there,  [while  lying 


on  the  ground  after  he  fell,]  by  and  through 
the  negligence  of  said  defendant,  run  upon 
and  aeainst  by  one  of  its  locomotive  en- 
gines," whereby  he  sustained  injuries.  We 
are  of  opinion  that  the  negligence  here  al- 
leged must  be  construed  as  a  separate  charge, 
additional  to  those  which  preceded,  and  doe& 
not,  as  defendant  claims,  merely  refer  to  al  - 
legations  of  negligence  contained  in  preced- 
ing paragraphs.  We  may  add  that  it  would 
seem  that  the  parties,  in  the  introduction  of 
evidence  on  the  trial,  construed  it  tbat  way. 

Order  affirmed. 

Collins*  t/.,  absent,  took  no  part. 


WASHINGTON   SUPREME    COUBT. 


S.  EPHRAIM,  AppL, 

V. 

W.  T.  KELLEHER  et  al,  Bespta, 


(. 
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1.  An  Indemntty  chattel  mortsage  up- 
on  a  stoek  of  g^oods  is  not  void  as  mat- 
ter of  law  in  favor  of  creditors  of  the  mort- 


ga«ror  because  of  an  extraneous  agreement  that 
he  may  oontiDue  to  sell  the  goods  in  the  usual 
course  of  trade  and  use  the  proceeds  to  replenish 
the  stock  and  defray  the  expenses  of  the  busi- 
ness applying  the  balance  in  discharge  of  the 
mortgage  Indebtedness,  under  a  statute  giving^ 
him  the  right  to  possession  until  foreclosure  and 
sale;  Its  invalidity  depends  upon  the  finding  of 
fraud  as  a  matter  of  fact. 

8«   Creditors  whose  attacshments  have 


^orm.— Effect  upon  the  vaHdUu  of  a  mortgaae  of 
mtrchandUe  of  a  provitUm  or  offreement  gifying 
the  mortgagor  the  possesaUm  toith  power  of  Boie. 

1.  The  general  rules. 

2.  Mortgage  showing  possession  vrUh  power  of  sale* 
8.  Effect  of  extraneous  agreement 

4.  Sales  by  mortgagor  as  agent  for  mortgagee, 

5.  How  far  the  instrument  is  void  in  toto. 

6.  Effect  of  Reeordtng  Acts. 

7.  Effect  of  statutes  making  fraud  a  question  for 
the  jury. 

8.  Biffeet  of  mortgagu'*s  taking  possession. 

0.  Analysis  of  the  law  in  different  jurisdictions. 

1.  The  general  rules. 

In  Bngland  the  doctrine  of  Twynes*  Case,  8  Coke, 
80,  became  the  settled  law  in  cases  wnere  the  mort- 
gagor of  chattels  was  left  in  possession  with  power 
to  sell  them  for  his  own  benefit,  and  under  the  au- 
thority of  that  case  such  transactions  were  pro- 
nounced void.  There  was  subsequently  to  the 
decision  of  that  case  much  discussion  of  the  ques- 
tion whether  or  not  merely  leaving  the  mortgagor 
in  possession  would  avoid  the  mortgage,  which 
question  Is  foreign  to  the  subject  of  this  note. 
Subsequent  legislation  in  that  country  has  materi- 
ally weakened  the  force  of  the  early  precedents 
and  since  such  legislation  is  so  foreign  to  anything 
found  In  this  country  that  the  interpretation  given 
it  by  the  courts  would  be  of  little  aid  in  determin- 
ing the  law  applicable  here  no  attempt  has  been 
made  to  set  out  the  Bnglish  cases. 

In  this  country  a  mortgage  made  simply  to  sliield 
the  mortgagor's  property  from  creditors  while  he 
remained  in  posaiBsslon  with  power  to  sell  for  his 
own  benefit  and  apply  the  proceeds  to  such  uses  as 
he  might  choose  would  be  void,  and  if  all  those 
facts  fully  appeared  on  the  face  of  the  mortgage 
few  if  any  courts  would  hesitate  to  pronounce  it 
so  as  matter  of  law.  The  chief  difference  of  opin- 
ion is  with  regard  to  how  many  of  those  facts  must 
appear  on  the  face  of  the  instrument  to  make  it 
void  in  law. 

Quotation  from  the  opinions  of  Judges  who  were 
dealing  with  the  question,  including  those  whq 
have  decided  that  the  particular  cases  under  oon- 
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sideration  must  be  submitted  to  the  Jury,  will  show 
that  a  change  of  facts  would  quite  probably  result 
in  the  application  of  a  different  rule.    . ., 

Court  to  construe  the  instrument. 

Thus  the  construction  of  written  instruments  ia 
for  the  court  and  it  must  tell  the  Jury  the  effect  of 
the  language  used  in  the  instrument  where  there 
is  no  dispute  as  to  what  provisions  it  contains. 
Louthain  v.  Miller,  8R  Ind.  VBS. 

The  court  must  adjudge  the  existence  of  legal 
fraud  whenever  it  appears  upon  the  face  of  the 
instrument  itself.    Hirshkind  v.  Israel,  18  8.  C.  168. 

Where  the  instrument  contains  illegal  provisions 
not  reconcilable  on  any  possible  hjrpothesis  with 
an  honest  and  leg^  intent  the  law  declares  it  void 
on  Its  face,  because  no  evidence  could  change  its 
character.   Oliver  v.  Baton,  7  Mich.  118. 

Hypothetical  eases  of  invalidity. 

If  the  mortgage  deed  expressed  that  there  were 
other  outstanding  unsecured  debts,  and  tbat  the 
mortgaged  property  was  all  the  mortgagor  pos- 
sessed, a  reservation  of  possession  with  power  to 
sell  without  accounting  for  the  proceeds  would 
render  it  void  as  matter  of  law.  Cheatham  v.  Haw- 
kins, 76  N.  C.  88K. 

A  mortgage  providing  for  sales  which  would  ex- 
haust the  stock  without  any  provision  for  applica- 
tion of  the  proceeds  on  the  mortgage  debt  might 
well  be  declared  fraudulent.  Jaffray  v.  Green- 
baum,  64  Iowa,  498. 

If  it  is  proved  that  the  object  in  making  and  tak- 
ing the  mortgage  is  to  hold  the  instrument  as  a 
shield  for  the  protection  of  the  debtor  against 
other  creditors  or  wrongrfully  hindering  and  delay- 
ing them  for  the  benefit  of  the  debtor  then  fraud 
is  an  inference  of  law  and  the  Jury  is,  under  the 
direction  of  the  court,  bound  to  find  it.  Hughes 
V.  C!ory.  80  Iowa,  809. 

If  an  understanding  appears  either  on  the  faoe 
of  the  mortgage  or  in  a  contemporaneous  agree- 
ment that  the  mortgagor  was  not  to  account  for 
the  proceeds  but  might  deal  with  the  property  to 
all  intents  and  purposes  as  if  it  was  his  own,  an 
inference  of  fraud  arises  which  renders  the  mort- 
gage void.    New  v.  Sailors.  114  Ind.  406. 

Qiving  the  mortgagor  possession  with  power  to 
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been  dlasolTed  by  an  aMdgfnment  for 
benefit  of  ereditors  may  intervene  un- 
der 8  1007,  'Code  of  1861,  in  proceedings  for  the 
foreclosure  of  a  mortgage  on  the  debtor's  prop- 
erty to  contest  the  right  to  foreclose  such  mort- 
gage as  against  their  rights. 

(May  6, 1892:) 

A  PP£AL  by  plaintiff  from  a  ladgment  of 
LX  the  Superior  Court  for  King  County  deny- 
ng  the  prayer  of  his  petition  as  against  attach- 
□g  creditors  and  others  in  a  suit  brought  to 
oreclose  a  mortgage  upon  a  stock  of  goods. 
Reverted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thompson*  Edeen  A  Bum* 
ihrieSy  for  appellant : 

In  the  case  at  bar  the  court  finds  as  a  fact 
hat  the  money  was  to  be  applied  to  the  extinc- 
ioD  of  the  mortgage  debt,  which  fact  makes  the 
ciortgage  valid. 

Wtn3>iirgh  v.  Sehaer,  2  Wash.  Terr.  828 ; 
meridge  v.  /^perry,  189  U.  8,  266.  85  L.  ed, 
71 ;  Howard  v.  Bohlflng.  86  Kan.  857 ;  Morris 
.  Stern,  80  Ind.  227  ;  McFadden  v.  Fritz,  90 
nd.  590;  i\>u^v.  Sailors,  114  Ind.  407;  Lan- 
ert  V.  Brown,  8  Wash.  Terr.  102 ;  Maish  v. 
^ird,  22  Fed.  Rep.   576 ;  Morse  v,  Bibiet,  22 


Fed.  Rep.  501 ;  Whitson  v.  Qriffis,  89  Kan.  211. 

After  the  filing  of  the  assignment,  the  at- 
tachments were  dlssolyed  and  the  creditors  had 
no  right  to  intervene. 

A  simple  contract  creditor  cannot  intervene. 

Horn  V.  Volcano  Water  Go,  18  Cal.  62,  78 
Am.  Dec.  669;  Oamtiet  v.  Johnson,  1  La.  481 ; 
Omaha  dSt.L.R.  Co.  v.  (TNeiU,  81  Iowa,  468. 

The  court  erred  in  refusing  to  strike  out  the 
pleas  of  intervention  of  all  the  creditors. 

Welbom  v.  Bskep,  25  Neb.  198;  Horn  v. 
Volcano  Water  Co,  and  OmoAa  A  8t.  L,  B, 
Co,  V.  CNeill,  supra. 

By  virtue  of  the  assignment  the  liens  by 
which  the  interveners  claim  the  right  to  inter- 
vene  were  lost  and  destroyed. 

Ward  V.  Proctor,  7  Met.  818,  89  Am.  Dec. 
782 ;  Banm  v.  Baphatl,  57  Cal.  861 ;  Freiing- 
huysen  v.  Nugent,  86  Fed.  Rep.  229. 

The  creditors  of  an  insolvent  debtor  cannot 
contest  the  d^d  of  assignment.  A%  soon  as 
the  deed  is  executed  the  property  passes  into 
the  custody  of  the  law,  and  neither  the  debtor 
nor  his  creditors  can  contest  the  matter. 

Fir^  Nat.  Bank  of  Brattlehoro  v.  Estate  of 
Waite,  57  Vt.  608 ;  Berkdey  D,  School  v.  Jar- 
pis,  82  Conn.  412;  Freeland  v.  Mechanics 
Bank,  16  Gray,  187. 


ell  does  not  render  the  mortgage  fraudulent  per 
%  if  such  posBSMion  is  not  inoonslstent  with  the 
sourity  of  the  mortgage,  and  there  is  not  mingled 
1  the  contract  any  intention  to  delay  or  defraud 
ther  creditors  or  unreasonably  withhold  the  prop- 
rty  from  their  reach.  Brinley  v.  Spring,  7  Me. 
tl.  See  also  the  argument  of  the  court  in  Fea- 
ody  V.  Landon,  61  Yt.  818. 
Fraud  mttet  be  apparent. 

The  court  cannot  presume  fraud  unless  the  terms 
f  the  instrument  preclude  ail  other  inferences. 
Williams  v.  Lord,  75  Va.  Sea 
It  is  only  where  the  fact  or  intention  which 
voids  the  deeds  is  apparent  on  its  face  or  a  neoes- 
iry  deduction  therefrom  that  the  court  can  pro- 
ounce  it  void.   Scott  V.  Alford,  68  Tex.  OK. 
It  is  only  where  the  conveyance  so  unmistakably 
aeerves  the  right  to  the  mortgagor  to  deal  with 
be  property  as  his  own  that  all  evidence  to  the 
ontrary  should  be  excluded  as  contradicting  the 
rriting  that  the  court  can  declare  the  deed  fraudu- 
3nt  In  law.    Britton  v.  Criswell,  68  Miss.  896. 
To  find  fraud  as  matter  of  law  it  must  so  ex- 
ressly  and  plainly  appear  in  the  deed  itself  as  to 
e  incapable  of  explanation  by  evidence  d^tors. 
heatham  v.  Hawkins,  76  N.  C.  88S. 
The  mortgage  must  on  its  face  plainly  or  by 
ecessary  implication  express  the  right  of  the 
rantor  to  remain  in  posBession  and  dispose  of  the 
roperty.    Voorhis  v.  Langsdorf,  81  Mo.  4B1, 
The  court  cannot  declare  the  mortgage  void  un- 
3S8  an  agreement  has  been  made  either  in  the 
lortgage  or  between  the  parties  to  it,  the  neces- 
ir>'  construction  of  which  permits  the  mortgagor 
3  makes  sales  for  his  own  benefit.    Chatham  Nat. 
(ank  V.  O'Brien.  6  Hun,  231. 
Effect  of  absence  of  fraudulent  intent. 
nrhe  fraudulent  element  cannot  be  purged  by  a 
isavowal  of  fraudulent  intent  ag  present  in  the 
lind  and  inducing  the  act.    Phifer  v.  Erwin,  100 
\.  C.  6©. 

Nor  by  proof  of  want  of  fraudulent  intent, 
heatham  v.  Hawkhis,  80  N.  1. 164. 

i.  Mortgaae  8h<ncing  pnesessUm  with  power  of  sate. 

The  cases  are  relatively  few  in]  which  the  ques- 
lon  at  issue  has  been  simply  the  effect  of  the  pree- 
nce  in  the  mortgage  of  a  provision  giving  the 
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mortgagor  possession  with  power  of  sale,  unat- 
tended  with  other  provisions  or  extraneous  cir- 
cumstances which  might  have  had  more  or  less  ef- 
fect in  influencing  the  decision. 

Oood  as  between  the  parties. 

Such  a  mortgage  may  be  enforced  as  between 
the  parties  to  it.    Wiley  v.  Knight.  27  Ala.  886. 

And  against  a  volunteer.  Gregory  v.  Whedon,  8 
Neb.  877. 

And  against  third  persons  whose  claims  are  not 
bcMed  on  a  valuable  consideration.  McCoy  v.  Bo- 
ley,  fSL  Fla.  804. 

It  is  good  between  the  parties  although  it  con- 
tains a  stipulation  giving  the  mortgagor  power  to 
sell  and  purchase  new  goods,  "and  so  on  forever," 
all  of  which  should  be  subject  to  the  lien.  Allen 
V.  Ooodnow,  71  Me.  481. 

Stipulation  that  mortoaoor  may  dispose  of  pro- 
eeeos. 

Where  the  agreement  is  that  the  mortgagor  shall 
make  sales  for  his  own  benefit,  it  shows  conclu- 
sively that  it  was  given  for  some  purpose  other 
than  that  of  securing  a  debt  to  the  mortgagee,  and 
that  its  only  operation  must  be  to  prejudice  others, 
and  therefore  it  cannot  be  shown  that  the  mort- 
gage was  not  made  in  bad  faith  and  without  design 
to  hinder  or  defraud  creditors  since  such  can  be  its 
only  effect  It  is  so  plainly  fraudulent  that  the 
court  should  so  pronounce  it,  and  It  is  immaterial 
whether  the  agreement  appears  on  the  face  of  the 
instrument  or  not.  Russell  v.  Winne,  4  Abb.  Pr. 
N.  B.  388, 37  N.  Y.  686, 97  Am.  Dec.  766;  Southard  v. 
Pinckney,  6  Abb.  N.  C.  106;  8.  C.  sub  nam.  South- 
ard V.  Benner,  72  N.  Y.  4S6. 

A  mortgage  of  chattels  containing  an  asrreement 
that  the  mortgagor  may  retain  posBession  and  sell 
aad  dispose  of  the  mortgaged  property  as  his  own 
without  satisfaction  of  the  mortgage  debt  is  of  no 
effect  as  a  security  and  can  only  operate  to  hinder, 
delay,  and  defraud  creditors.  Horton  v.  Williams, 
21  Minn.  191. 

A  stipulation  that  the  mortgagor  should  dispose 
of  the  goods  in  the  ordinary  course  of  business  as 
his  own  avoids  the  mortgage.  Stein  v.  Munch,  84 
Mhin.  891. 

Or  without  accounting  for  the  proceeds.  Boohe- 
leau  V.  Boyle,  11  Mont.  461. 

Retention  of  possession  with  power  to  sell  with- 
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The  creditors'  right  to  intervene  passed  out, 
and  the  law  fixed  tne  person  who  could  con- 
test the  fraudulent  conveyances. 

B&nnett  v.  Whitcomb,  25  Minn,  148  ;  Boot  v. 
PoUer,  69  Mich.  504. 

Mewrs.  Allen  &  Powell*  Preston,  Carr 
&  Preston,  and  Pennfather  &  William- 
son, for  respondents  : 

This'case  is  controlled  hy  Robinson  v.  Elliott, 
89  U.  S.  23:Wall.  518,  22  L.  ed.  758,  and  Wine- 
bvrghy.  Sehaer,  2  Wash.  Terr.  828, because  none 
of  the  proceeds  of  the  sales  was  applied  on  the 
mortgage  debt,  but  on  other  debts  and  for  other 
purposes. 

Part^of  the' proceeds  was  accepted  by  appel- 
lant himself  as  pavment  on  a  debt  not  secured 
by  the  mortgage,  bringing  the  case  within  the 


rule  laid  down  in  Byrd  v.  Forbes,  8  Wash.  Terr. 
318. 

See  Frankhouier  v.  EUett^  22  Kan.  127,  31 
AnL  Rep.  178,  Tiote;  Leser  v.  Olaser,  82  Kan. 
546;  Standard  Imp.  Co.  v.  8ehult9,  45  Kan.  52L 

The  mortgage  is  fraudulent. 

Freeman  v.  Itawson,  5  Ohio  St.  1;  Harman 
V.  Abbey,  7  Ohio  St.  218;  Robinson  v.  Elliott, 
supra;  Wilsons.  Voight,  9  Colo.  614;  Blakeslee 
V.  Rossman,  48  Wis.  116;  CoUins  v.  Myers,  16 
Ohio,  547;  Barman  v.  Hoskins,  56  Miss.  142; 
Huschle  V.  Morris,  181  111.  587;  Bntton  v. 
Crisicell,  68  Miss.  894;  Wood  v.  Hall,  28  Mo. 
App.  110;  Hangen  v.  Eaehemeister,  114  N.  Y. 
566;  Means  v.  Dowd,  128  U.  S.  278,  82  L.  ed. 
429;  Second  Nat.  Bank  of  Leavenworth  v.  Hunt, 
78  U.  S.  11  Wall.  891,  20  L.  ed.  190;  Orton  v. 


out  acoountlnff  for  the  proceeds  raises  a  presump- 
tion of  fraud  which,  if  not  rebutted,  becomes  con- 
clusive, and  there  is  nothingr  then  for  the  Jury  to 
pass  on,  but  the  law  pronounces  the  mortgage 
fraudulent.    Cheatham  v.  Hawkins,  76  N.-G.  386. 

Where  it  appears  either  by  the  face  of  the  mort- 
gage or  by  parol  evidence  that  the  mortgagee  has 
given  to  the  mortgagor  an  unlimited  power  to  dis- 
pose of  the  mortgaged  property  for  the  use  of  the 
mortgagor  the  mortgage  is  void  as  to  purchasers 
and  attaching  creditors.  Orton  v.  Orton,  7  Or.  478, 
88  Am.  Hep.  717:  Aiken  v.  Fascall,  19  Or.  486. 

Reservation  of  power  to  sell  the  goods  and  apply 
the  proceeds  as  the  mortgagor  should  see  fit,  ren- 
ders the  mortgage  void.  Saunders  v.  Waggoner, 
88  Va.  2S&. 

Possewton  trith  power  of  sale  simply. 

The  courts  take  different  views  of  the  effect  of  a 
stipulation  vesting  the  poBseeslon  in  the  mortgagor 
with  power  of  sale.  On  the  one  side.  It  is  said  that 
if  the  mortgagor  may  sell  without  any  accounta- 
bility for  the  proceeds  the  provision  is  as  vicious  as 
though  he  was  expressly  given  power  to  sell  for 
his  own  benefit  and  that  therefore  the  mortgage  is 
void  as  matter  of  law.  See  McDermott  v.  Bbom, 
90  Ala.  2S8,  in  connection  with  Benedict  v.  Ren  fro, 
75  Ala.  m,  51  Am.  Rep.  489;  Martin  v.  Ogden,  41 
Ark.  186;  City  Nat.  Bank  v.  Goodrich,  8  Colo.  140; 
Logan  V.  Logan.  22  Fla.  568:  Lewiston  Nat.  Bank  v. 
Martin  (Idaho)  March  5, 1890;  TheEederal  Decisions 
in  Iowa,  Crooks  v.  Stuart,  2  McCrary,  17.  7  Fed. 
Rep.  800:  ArgaU  v.  Seymour,  4  McCrary,  56;  Wells 
V.  Langbeln,  20  Fed.  Rep.  188;  Lyon  v.  Council 
Bluffs  Sav.  Bank,  89  Fed.  Rep.  681;  Leser  v.  G  laser, 
88  Kan.  568;  Price  v.  Pltzer,  44  Md.  687;  Lodge  v. 
Samuels,  50  Mo.  804;  Leopold  v.  Silverman,  7  Mont. 
866;  Hedman  v.  Anderson,  6  Neb.  809;  Re  Bloom,  17 
Nat.  Bankr.  Beg.  486;  Wagner  v.  Jones,  9  Daly,  875; 
Collins  V.  Myers,  16  Ohio,  547;  Catlin  v.  Currier,  1 
Sawy.  7;  Tennessee  Nat.  Bank  v.  Ebbert,  9  Heisk. 
153:  Wilber  v.  Kray,  73  Tex.  584;  Addlngton  v.  Eth- 
eridge,  18  Gratt.  486;  Kuhn  v.  Mack,  4  W.  Ya.  194. 

On  the  other  side,  it  is  argued  that  the  mere  fact 
that  the  mortgagor  is  given  a  power  of  sale  does 
not  conclusively  show  fraud.  It  may  be  capable 
of  explandtion  and  perfectly  consistent  with  an 
honest  purpose  and  that  therefore  an  opportunity 
to  explain  should  be  given  and  the  question  passed 
on  as  one  of  fact  by  the  Jury.  Lister  v.  Simpson: 
88  N.  J.  Eq.  488;  Fletcher  v.  Powers,  131  Mass.  388; 
Blanohard  v.  Cooke,  144  Mass.  826 :  Muncie  Nat. 
Bank  v.  Brown,  118  Ind.  481 ;  Googlns  v.  Gilmore, 
47  Md.  15;  Cheatham  v.  Hawkins,  76  N.  C.  886. 

A  mortgage  which  leaves  the  mortgagor  in  pos- 
session and  by  inference  permits  hlm;to  sell  in  the 
usual  course  of  business  is  not  fHiudulent  per  se. 
Gay  V.  Bldwell,  7  Mich.  621. 

The  court  cannot  instruct  the  Jury  that  the  fact 
that  the  mortgagor  is  given  power  to  sell  in  the 
usual  course  of  trade  will  alone  warrant  them  in 
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finding  fraud.  Sleeper  v.  Chapman,  181  Mass. 
404. 

Where  a  mortgage  of  liquors  and  other  property 
provided  that  the  mortgagor  should  keep  posses- 
sion until  the  note  became  due  the  claim  was  made 
that  the  mortgage  was  void  on  Its  face  for  not  re- 
quiring the  mortgagor  to  account  to  the  mort- 
gagee for  the  proceeds  of  sales  made  by  him,  rely- 
ing on  Mobley  v.  Letts,  61  Ind.  11;  but  the  court 
said  that  under  the  statute  the  mortgage  could  not 
be  declared  void  on  its  face,  that  fraud  In  such  cases 
was  a  question  of  fact.  McFadden  v.  Fritz,  90  Ind. 
598. 

So  in  Iowa  it  has  been  held  that  the  absence  of 
a  provision  as  |to  application  of  the^  proceeds 
does  not  render  the  mortgage  void,  dark  v.  Hy- 
man,  56 Iowa,  80, 89  Am.  Rep.  160;  Meyer  v.  Evans ^ 
66  Iowa,  185. 

In  New  V.  Sailors,  114  Ind.  408,  the  court  said 
where  no  agreement  as  to  the  disposition  of  the 
proceeds  appears  the  court  cannot  infer  an  inten- 
tion that  the  mortgagor  is  to  use  them  for  his  own 
benefit.  It  will  be  presumed  that  he  was  to  ac- 
count as  agent  to  the  mortgagee. 

One  of  the  most  vigorous  protests  against  holding 
the  mortgage  void  In  law  is  found  in  Brett  v.  Gar- 
ter, 8  Low.  Dec.  458,  where  Judoe  Lowell  says  it  Is 
very  strange  that  since  the.  passage  of  the  Registra- 
tion Acts  and  statutes  providing  that  fraud  shaJl  be 
a  question  of  fact  for  the  Jury  the  courts  should 
have  gone  bcusk  to  the  harsh  doctrine  of  holding 
the  mortgage  void  as  matter  of  law. 

In  Mitchell  v.  Winslow.  8Story,  C.  C.  647,  in  speak- 
ing of  a  mortgage  which  left  the  mortgagor  in  poe- 
session  with  power  to  deal  with  the  mortgaged 
goods,  the  court  said:  **I  am  not  aware  of  any 
policy  of  the  law,  or  of  any  principle  of  law,  which 
makes  any  conveyance  of  this  sort  invalid  as  to 
creditors,  if  they  have  full  notice,  or  may  have  full 
notice  of  It  by  the  exercise  of  reasonable  dili- 
gence. "  And  it  held  the  statutory  recording  of  the 
mortgage  was  notice  which  made  a  mortgage 
valid. 

Attempting  to  cover  future-acquired  propertu- 

The  mere  existence  of  a  provision  that  the  mort- 
gage shall  cover  after-acquired  property  does  not 
as  a  rule  render  the  mortgage  void.  See  note  to 
Deeley  v.  Dwight,  ante^  898. 

A  clause  conveying  ''all  the  goods  that  may  be 
hereafter  purchased  to  be  sold  in  the  store**  is  not 
such  an  express  provision  for  the  continuanoe  of 
the  business  as  to  render  the  mortgage  void  on  its 
face.    Baldwin  v.  Little,  64  Miss.  186. 

Attempting  to  cover  the  goods  "which  may  be 
added  from  time  to  time  to  said  stock**  is  not  sufllck 
ent  to  render  the  mortgage  void  upon  its  face. 
Voorhis  v.  Langsdrof,  81  Mo.  46L 

Describing  the  goods  as  those  **now  kept  and  of- 
fered for  sale  at  the  store-room  at,**  etc.,  and 
extending  it  to  coverand  include  any  goods  which 
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Mon,  7  Or.  478;  Southard  v.  Benner,  78  N.  Y. 
32. 

The  mortgage  is  fraudulent  in  fact.  Fraud 
?^ill  be  presumed  in  courts  of  equity  from  the 
ircumstances  of  the  case. 

Ward  y,  Ijimberth,  81  Ga.  160;  Kendall  v. 
Jughes,  7  B.  Mon.  868;  Bureh  ▼.  Smith,  15 
>x.  219,  65  Am.  Dec.  154;  King  v.  Moon,  42 
lo.  561. 

The  court  did  not  err  in  holding  the  mortgage 
old  as  to  the  fixtures. 

If  the  mortgage  is  void  in  part  it  is  void  in 

7tO. 

Wilson  V.  Voight,  9  Colo.  614;  Norton  v. 
Villiams,  21  Minn.  187;  RumU  v.  Winnie,  87 
I.  Y.  591,  97  Am.  Dec.  756;  Byalop  v.  Clarke, 
4  Johns.  464;  Burke  v.  Murphy,  27  Miss.  167; 
Uaflin  V.  Foley,  22  W.  Va.  484. 


The  assignment  did  not  affect  the  status  of 
the  intervenors  because: 

(a)  The  property  was  in  the  hands  of  th& 
court  pending  the  determination  of  the  rights 
of  the  parties  already  in  court,  among  whom 
were  the  intervenors,  whose  liens  were  on  the 
property,  and  the  defendant  could  not  by  his- 
act  change  the  legal  status  of  the  property;  he 
could  neither  pass  possession  nor  right  of  pos- 
session of  the  attached  property. 

High,  Receivers,  §)^  51  et  eeg.,  188,  141, 
158-160;  Bostwiek  v.  Menek,  40  N.  Y.  883. 

The  title  was  in  the  receiver. 

High,  Heceivers,  g  448. 

Not  even  a  purchaser  for  value  could  talLe 
title. 

Weed  V.  Smull,  8  Sandf.  Ch.  278.  7  L.  ed. 
850. 


le  mortgairor  might  thereafter  add  to  the  stock, 
oee  not  render  it  void  on  Its  faoe.  Hewson  v. 
ootJe,  72  Mo.  682. 

lint  the  Tennessee  chanoellor  has  vlfforously  ex- 
ressed  his  disapproval  of  such  mortga^res.  saying 
bat  ''the  mortgage  of  future  additions  of  stock  Is 
old  upon  the  ground  that  such  a  transaction  irre- 
pective  of  fraud  is  against  public  policy  throwing 
pen  wide  a  door  for  possible  fraud,  and  the  oon- 
ract  does  not  fall  within  that  class  of  which  a 
ourt  of  equity  will  decree  specific  performance." 
helps  V.  Murray,  2Tenn.  Ch.  746. 
An  attempt  to  cover  future  additions  to  stock  Is, 
owever,  usually  held  void  when  combined  with  a 
revision  giving  the  mortgagor  possession  with 
ower  of  sale. 

Thus  where  by  the  terms  of  the  mortgage  and 
ie  schedule  attached  the  mortgagor  was  to  retain 
oBsesslon  and  sell  in  the  usual  course  of  trade 
nd  the  mortgage  lien  was  to  attach  to  any  pur- 
bases  08  they  were  from  time  to  time  made,  the 
istrument  was  held  to  be  void  as  to  creditors  as 
latter  of  law.  Bdgell  v.  Hart,  0  N.  Y.  216,  69  Am. 
>ec.  532,  affirming  18  Barb.  380. 
A  provision  that  the  mortgagor  may  carry  on  the 
usiness  and  that  the  mortgage  shall  attach  to  all 
oods  and  credits  that  may  come  into  possession  of 
he  mortgagor  renders  the  mortgage  void.  Har. 
lan  V.  Hoekin8,66  Miss.  148. 
A  mortgage  providing  that  the  mortgagor  shall 
eep  possession  of  the  goods,  sell  them  in  the  usual 
ourse  of  trade,  and  out  of  the  proceeds  i>ay  certain 
redltors  named,  the  mortgage  to  become  void 
rhen  this  was  done,  which  shall  be  within  fifteen 
lonths,  all  after-acquired  property  to  be  subject 
0  its  provisions,  is  void.  Davis  v.  Kansom,  18  111. 
96. 

I^ovisUma  as  to  keeping  up  stock. 
There  Is  a  sharp  conflict  as  to  the  effect  of  a  pro- 
ision  requiring  the  replenishing  of  stock.  If  the 
lortgagor  is  in  possession  as  agent  for  the  mort- 
agee  and  the  replenishing  of  stock  is  necessary  to 
ealize  the  money  invested  in  It  a  provision  per- 
littingsuch  replenishing  is  usually  upheld.  See 
fi/ra,  4.  But  when  nothing  appears  except  that 
he  stock  is  to  be  kept  up,  one  class  of  cases  hold 
bat  the  mortgage  is  not  rendered  void  on  its  face. 
IcKay  V.  Shotwell,  6  Dak.  124;  IRoundy  v.  Con- 
erse.  71  Wis.  624;  Hirshkind  v.  Israel,  18  S.  C.  168; 
tedman  v.  Batchelor,  28  N.  Y.  8.  R.  436;  Williams 
-.  Winsor,  12  R.  I.  12;  Peabody  v.  Landon,  61  Y t. 
18:  Barnard  v.  Eaton,  2  Cush.  294. 
Where  a  mortgage  provides  that  the  security 
hall  be  kept  good  a  court  cannot  declare  as  a 
oatter  of  law  that  it  appears  upon  the  faoe  of  the 
aortgage  that  it  was  not  given  as  security  and 
bat  it  is  therefore  void.  Jaflray  v.  Greenbaum, 
4  Iowa,  402. 
Permission  to  the  mortgagor  to  remain  in  poeses- 
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slon  of  the  goods  upon  his  promising  to  keep  the- 
stock  in  as  good  condition  as  it  then  was' will  not  be 
construed  as  authorizing  sales  to  be  made  so  as  to 
avoid  the  mortgage.    Kalk  v.  Fielding,  60  Wis.  888. 

On  the  other  side  such  a  provision  is  held  to  give 
the  mortgagor  power  to  sell  and  apply  the  proceeds 
to  his  own  use  if  he  keeps  the  security  good,  and 
to  therefore  render  the  mortgage  void.  Fox  v. 
Davidson,  1  Mackey.  102;  Garden  v.  Bodwlng,  0  W. 
Ya.  121;  Goddard  v.  Jones,  78  Mo.  618;  Carpenter  v. 
Simons,  1  Robt.  860;  Spies  v.  Boyd,  1  E.  D.  Smith, 
446. 

Such  a  provision  has  sometimes  been  held  void 
when  couBidered  In  connection  with  the  conduct  of 
the  parties.  Thus  in  Robinson  v.  Elliott,  80  U.  S. 
22  Wall.  518,  22  L.  ed.  768,  where  it  appeared  that 
the  mortgagor  remained  in  possession  for  more 
than  two  years  during  which  time  less  than  $100- 
was  paid  on  the  indebtedness,  the  mortgage  was 
held  void.  And  In  Wray  v.  Davenport,  79  Ya.  20, 
where  the  mortgagor  carried  on  a  brisk  trade  for 
more  than  a  year  without  molestation,  the  mort- 
gage was  declared  void. 

If  the: mortgage  Is  void  because  of  other  provis- 
ions, a  provision  requiring  the  mortgagor  to  re- 
plenish end  keep  up  the  stock  will  not  render  the 
instrument  valid.   Gallagher  v.  Rosenfioid,  47  Minn 
610. 

Prot?istons/or  paytng  bunineae  and  living  expeneee. 

On  the  one  side,  it  is  held  that  the  mortgage  is 
not  void  as  a  matter  of  lair  because  it  provides 
for  an  extension  of  time  of  the  indebtedness,  and 
that  the  mortgagor  shall  have  the  right  to  retain 
possession  and  carry  on  the  business  in  the  usual 
retail  way  for  one  year  paying  the  cost  and  ex- 
penses of  running  the  business  and  keeping  up  the 
stock  to  what  it  was  when  the  mortgage  was  given. 
Jaffray  v.  Greenbaum,  64  Iowa,  492. 

A  mortgage  containing  reservations  to  the  mort- 
gagor, first^  to  sell  before  default  in  the  usual 
course  of  retail  trade,  keeping  the  property  up  to 
Its  then  value,  second,  to  retain  in  his  hands  the 
avails  of  the  sales,  88  per  cent  of  which  shall  be  ap- 
plied on 'the  notes  secured  by  the  mortgage,  is  not 
fraudulent  on  its  faoe.    Hughes  v.  Cory,  20  Iowa, 


A  stipulation  that  the  mortgagor  may  pay  store 
and  living  expenses  out  of  the  proceeds  does  not 
avoid  the  mortgage.  Whitson  v.  Grlffls,  80  Kan. 
211. 

Onthe  other,  it  is  held  that  authorizing  the  mort- 
gagor to  retain  possession  and  dispose  of  the  goods 
in  the  regular  course  of  business  paying  out  of  the 
proceeds  all  necessary  expenses  of  the  bushieesand 
of  the  support  of  the  mortgagor  and  his  family  as 
long  as  he  should  deposit  the  excess  to  the  credit 
of  the  mortgagee  is  void.  Place  v.  Langwortiiy, 
18  Wis.  620,80  Am.  Dec.  758. 

Permission  to  sell  and  receive  the  proceeds  and 
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b)  iDterveDOiB  were  parties  to  the  suit  before 
assignment  was  made.  Their  rights  were  as 
comprehensive  as  the  other  parties  to  the  suit, 
and  could  not  be  nullified  by  any  act  of  de- 
fendant. 

F^iOd  ▼.  Qantier,  8  Tex.  74;  Poehlmann  v. 
Kennedy,  48  Cal.  201;  Elliott  v.  Iwn,  6  Nev. 
287;  Miet  Iron  A  8.  Co,  v.  Chicago,  C.  <ft  W, 
R  Go,  61  Iowa.  800. 

After  ithe  assignment,  interrenors'  interest 
was  sufficient  to  support  an  interrention. 

Lambert  y.  Slade,  4  Cal.  887;  Dato^n  v.  Sims, 
14  Or.  561;  Hahn  v.  Salmon,  20  Fed.  Rep.  801; 
Coburn  v.  Smart,  58  Cal.  748;  Orouini  ▼.  Pe- 
rauo,\ei^  Cal.  545;  Wash.  Code,  |§  28,  1097; 
Het/naman  v.  Dannehberg,  6  Cal.  876,  66  Am. 
Dec.  519;  Meaeham  Arma  Co,  v,  Swarts,  2 
Waah.Terr.  412;  Brown  v.  Bryan,'81  Iowa,  566. 


Assignee's  right  to  intervene  does  not  pre- 
clude creditors  from  intervening  also. 

Rumsey  v.  Town,  20  Fed.  Rep.  568;  Pom. 
Remedies,  §  188;  HaOoweU  v.  BapliiB,  10  Ohio 
St.  687. 

On  petition  for  rehearing. 

The  mortgage  ought  not  to  hold  these  goods. 
The  record  shows  that  the  lien  of  creditors 
attached  before  the  mortgagee  took  possession. 

JPlBopls  V.  Brietol,  86  Mich.  28;  Jones.  Chat. 
Mortg.  §§  482,  488;  Oay  v.  BidweU,  7  Mich: 
621;  Thompson  v.  Van  Vechten,  27  IS.  Y.  568; 
Stewart  v.  Beale,  7  Hun,  405;  Button  y.  Bath- 
bone,  48  Hun,  147;  HiUiard  v.  Cagle,  46  Miss. 
309;  QiU  v.  OHmh,  2  Md.  Ch.  270;  Beamer  y. 
Freeman,  84  Cal.  554. 


retain  a  certain  sum  theref  rcnn  each  month  to  en- 
able the  mortirairor  to  ran  the  bustneni  pay  hands, 
and  support  his  family,  renders  the  mortgage 
void.    Oreenbaum  v.  Wheeler,  90  HI.  808. 

Implied  provisions  In  the  mortgage  that  the 
mortgagor  may  sell  on  credit,  taking  good  busi- 
nese  paper  which  the  mortgagee  wiii  accept  and 
apply  on  the  debt,  and  that  part  of  the  avails  of 
sales  may  be  used  to  replenish  stock,  which  shall  be 
substituted  in  the  mortgage  in  place  of  the  goods 
sold,  by  monthly  renewals,  do  not  make  the  mort- 
gage void  on  Its  face,  but  the  further  agreement 
to  permit  the  mortgagor  to  use  part  of  the  avails 
for  personal  expenses  will  do  so.  Brackett  v. 
Harvey,  91  N.  7. 200,  reversing  26  Hun,  602. 

Ctmseruetion  of  particular  mortoageB. 

The  right  to  sell  the  property  must  be  expressed 
to  render  the  mortgage  void  as  matter  of  law. 
Hltchler  v.  Citiiens  Bank,  68 Miss.  406. 

The  power  to  continue  the  business  will  render 
the  mortgage  void  where  it  arises  by  clear  and 
irresistible  implication.  Perry  v.  Shenandoah  Nat. 
Bank,  27  Gratt.  768. 

A  mortgage  to  secure  the  purchase  price  of  a 
stock  of  goods  which  contemplates  that  the  mort- 
gagor shall  carry  on  the  business,  make  sales,  and 
from  the  profits  pay  for  the  stock,  is  valid.  Kreth 
V.  Rogers,  101  N.  G.  268. 

A  clause  that  the  mortgagor  *^hall  be  allowed 
to  continue  the  sale  of  goods  from  the  store  as 
though  this  instrument  had  not  been  made,"  simply 
authorizes  sales  in  the  usual  course  of  business  and 
does  not  render  the  mortgage  void.  TTingler  v. 
Stbley.  86  Mich.  281. 

The  mere  insertion  of  a  provision  that  the 
mortgage  shall  be  a  continuing  lien  upon  **tbe 
stock  or  goods  thereafter  brought  into  tbe  store,** 
is  not  of  itself  sufficient  to  show  permission  to  Uie 
mortgagor  to  deal  with  the  eroods  which  will  render 
the  mortgage  void  per  tte.  Yates  v.  Olmsted,  66  M* 
T.  682,  reversing  66  Barb.  68. 

Where  the  mortgagor  by  an  agi cement,  ex- 
press or  implied,  is  permitted  to  continue  in 
posacBslon  of  and  sell  the  stock  of  goods,  shifting  In 
their  nature,  at  retail,  for  his  own  benefit,  the 
mortgage  is  void.  First  Kat.  Bank  of  Pierre  v. 
Oomfort  (Dak.)  Feb.  Term,  1886. 

A  mortgage  of  a  stock  in  trade  and  the  ^Mncrease 
and  decrease"  thereof,  with  a  provision  that  the 
mortgagor  shall  remain  In  poosession.  is  void  as 
matter  of  law.  Mittnacht  v.  Kelly,  8  Keyes,407, 8 
Abb.  App.  Dea  801. 

A  stipulation  that  the  mortgagee  may  take  pos- 
session on  default  Is  an  implied  reservation  to  the 
mortgagor  of  possession  until  that  time  with  power 
of  sale  and  renders  the  mortgage  void.  Owens  v. 
Hobble,  82  Ala.  468. 

Fprmittlng  the  mortgagor  to  retain  and  use  the 
goods  consisting  of  liquors  does  not  necessarily 
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Imply  the  power  to  sell  them  so  as  to  render  the 
mortgage  void.    Cleaves  v.  Herbert,  61  HL  U6. 

A  mortgage  of  fixtures  and  **wlne8,  liquors,  and 
dgare,"  with  the  provision  that  the  mortgagor  may 
remain  in  possession  and  carefully  use  the  mort- 
gaged property,  but  which  expressly  forbids  him 
to  make  away  with,  sell,  or  in  any  manner  dispose 
of  the  same,  is  not  void  on  its  face.  Schwab  v. 
Owens,  10  Mont.  881. 

The  mere  fact  that  the  mortgaged  property  is  a 
stock  of  drugs  Is  not  sufficient  to  show  an  Implied 
reservation  of  a  power  of  sale.  Weber  v.  Arm- 
strong, 70  Mo.  217. 

Where  the  mortgage  Is  on  a  stock  of  goods  the 
only  use  that  can  be  made  of  which  is  to  sell  them 
In  the  usual  course  of  trade,  and  contains  a  pro- 
vision that  the  mortgagor  shall  retain  possession 
'*wlth  the  privilege  of  tislng  the  same,**  It  Is  void. 
Mobley  v.  Letts,  61  Ind.  11. 

A  stipulation  that  the  mortgagor  shall  apply  one 
half  of  the  proceeds  upon  the  mortgage  gives  him 
by  ImpUoatlon  the  absolute  disposition  of  the  other 
one  half  and  renders  the  mortgage  void.  Blakee- 
lee  V.  Roesman,  48  Wis.  116. 

Inserting  In  the  mortgage  a  clause  excepting 
*^ch  goods  as  are  sold  in  the  usual  course  of  retail 
trade"  Is  an  implied  permission  to  the  mortgagor 
to  make  such  sales,  and  if  there  is  no  agreement 
that  the  proceeds  are  to  be  turned  over  to  tbe  mort- 
gagee the  mortgage  is  presumptively  fraudulent. 
Oreeley  v.  Winsor  (S.  Dak.)  May  12, 1880. 

8.  Effect  of  extraneoue  aoreemenU 

If  the  power  of  sale  does  not  appear  on  the  face 
of  the  mortgage  the  court  cannot  declare  it  void. 
Summers  v.  Rocs,  42  Miss.  740, 8  Am.  Bep.  668:  Hil- 
liard  V.  Oagle,  46  Miss.  841. 

The  court  will  not  hear  extrinsic  evidence  to  en- 
able it  to  pronounce  the  mortgage  void  as  matter 
of  law.    Weber  v.  Armstrong,  70  Mo.  217. 

Under  those  circumstances  the  case  must  of 
course  be  presented  to  the  Jury  and  the  question 
then  arises.  What  course  shaU  be  taken  when  the 
evidence  develops  the  existence  of  the  iniqui- 
tous agreement?  Shall  the  court  instruct  that  if 
the  Jury  find  such  an  agreement  to  exist  they  must 
find  the  mortgage  void  because  the  law  declares  it 
fraudulent?  Or  must  tbe  court  leave  it  to  the  Jury 
to  say  whether  or  not  there  is  fraud?  •  Much  the 
same  conflict  exists  concerning  this  question  which 
is  shown  above  where  the  agreement  appears  on 
the  face  of  the  mortgage. 

On  the  one  side,  it  is  held  that  so  soon  as  an  agree- 
ment is  shown  which  will  leave  the  mortgagor  In 
possession  with  power  to  sell  and  apply  the  pro- 
ceeds to  his  own  use  the  obvious  tendency  of  which 
is  to  secure  tbe  mortgagor  In  the  enjoyment  of  his 
property  beyond  the  reach  of  creditors,  tbe  mort- 
gage becomes  fraudulent  in  law  and  is  void.  Gauss 
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Where,  as  in  this  case,  the  mortgagor  is  al- 
owed  to  use  tbe  proceeds  in  payment  of  unse- 
ured  debts,  the  mortgage  is  clearly  not  being 
ised  for  security  only. 

Cook  V.  Bennett,  88  N.  Y.  S.  R.  682;  Ptaee  v. 
'jingworihy,  18  Wis.  630. 

Tbe  permission  to  dispose  of  the  proceeds  as 
be  mortgagor  pleased  vitiated  the  mortgage. 

Smtthard  v.  Benner,  72  N.  Y.  482;  Pott»  v. 
Inrt,  99  N.  Y.  173;  Edngen  v.  Ilaehemeister, 
U  N.  Y.  566. 

Nor  does  there  seem  to  be  any  distinction 
(ctween  cases  where  there  is  an  express  agree- 
nent  and  where  the  mortgagor  is  permittra  to 
I  is  pose  of  the  proceeds  wiih  the  knowledge  and 
ODseDt  of  the  mortgagee. 

Standard  Imp,  Co.  v,  SehtUte,  45  Ean.  52. 


Anders*  Ch.  «/.,  delivered  the  opinion  of 
the  court : 

From  August,  1889,  until  March  18,  1890, 
appellant  and  W.  T.  Kelleher  were  partners 
doing  business  as  retail  dry  goods  merchants 
in  the  city  of  Seattle,  in  this  state,  under 
tbe  firm  name  and  style  of  W.  T.  Kelleher 
&  Co.  On  Februan^  28.  1890.  the  firm,  being 
indebted,  settled  with  their  creditors  by  pay- 
ing half  of  their  indebtedness  in  cash,  and 
giving  their  firm  notes  for  the  balance  to 
Schweitzer  &  Co.,  of  San  Francisco,  who 
represented  all  of  their  creditors.  There 
were  four  of  these  notes,  each  for  the  sum 
of  $3,138.80,  and  amounting  in  the  aggregate 
to  $12,584.20.  On  March  13,  1890,  the  firm 
of  Eelleber  &  Co.  was  dissolved  by  mutual 


.  Doyle,  46  Ark.  128;  Bamet  v.  Fergus,  M  IlL  868; 
luschle  v.  Morris,  131  d.  500;  Johnston  v.  Tuttle, 
5  Miss.  484;  State  v.  D*OeDob,  81  Mo.  468;  Rooheleau 
.  Boyle,  11  Mont.  451;  Baulett  v.  Blod^ett,  17  N.  H. 
aS;  Putnam  v.  OseroocI*  52  N.  H.  148;  Spelgelberg  v. 
ierech,  8  N.  M.  186;  Potts  v.  Hart,  90  N.  Y.  166; 
Yeeman  v.  Rawson,  6  Ohio  St.  18;  Jacobs  v.  BrvlD, 
Or.  60;  Bank  of  Rome  v.  Haselton,  15  Lea,  216. 
Under  such  circumstances  the  court  should  In- 
truct  that  if  tbe  Jury  find  that  the  mortgagor  was 

0  be  left  in  possession  with  power  to  sell  they 
bould  find  the  conveyance  void  as  to  creditors, 
lullene  v.  Barrett,  87  Mo.  186. 

If  the  evidence  shows  the  mortgage  to  be  void 
be  court  should  so  instruct.    McCarthy  v.  Millen 

1  Mo.  App.  200:  Re  Kahiey,  2  Biss.  888. 

In  Ck>ok  V.  Halsell,  65  Tex.  6,  a  charge  was  ap- 
•roved  that  told  tbe  Jury  that  if  they  found  that 
be  mortgagee  intended  to  permit  the  mortgagor 
0  continue  in  possession  of  the  goods  and  sell  tbe 
ame  in  the  ordinary  course  of  trade  the  mortgage 
rould  be  void. 

On  tbe  other  side  it  is  held  that  if  matters  outside 
f  the  mortgage  are  relied  on  the  question  of  fraud 
i  for  the  Jury.  Williams  v.Bvans,  6  Neb.  210;  Frank- 
ouser  V.  Ellett,  22  Kan.  127;  Lauthain  v.  Miller,  86 
nd.  168. 

In  Etheridge  v.  Sperry,  180  U.  8.  266,  36  L.  ed.  171, 

case  coming  from  Iowa  in  which  the  mortgage 
lad  no  Imperfections  on  its  face  but  there  was  a 
tarol  agreement  that  the  mortgagor  might  use  the 
troceeds  of  his  daily  sales  to  support  himself  and 
;eep  up  bis  stock  applying  only  the  surplus  but  all 
f  that  to  the  payment  of  the  mortgage  debt,  the 
ourt  stated  that  if  not  bound  by  Iowa  decisions  it 
ras  Inclined  to  the  opinion  that  the  question  of  the 
alldity  of  the  mortgage  was  not  one  of  law  so 
luch  as  of  fact  and  good  faith. 

Of  course  courts  holding  that  the  mortgage  is  not 
voided  by  tbe  appearance  of  such  provision  on  its 
ace  will  not  instruct  the  Jury  that  evidence  show- 
iR  such  an  agreement  will  render  it  void. 

Kind  of  agreement  necessary. 

A  tacit  understanding  is  sulficient  to  avoid  the 
iortgage.  Hangen  v.  Hacbemeister,  6  L.  R.  A. 
J7,  114  N.  T.  886. 

Tbe  agreement  can  be  inferred  from  circum- 
tatices.    Simmons  v.  Jenkins,  76  111.  470. 

If  a  power  of  sale  is  implied  from  circumstances 
:  Is  as  much  a  part  of  the  contract  as  if  expressed . 
ton  edict  v.  Renfro,  76  Ala.  126, 61  Am.  Rep.  429. 

The  agreement  will  avoid  the  mortgage  although 
:  is  oral.    Steinart  v.  Deuster,  26  Wis.  136. 

Effect  of  evidence  of  good  faith. 

Wberethe  mortgage  is  lawful  upon  its  face  and 
bore  is  evidence  that  the  transaction  was  fair  and 
onest,  but  the  ciroumstanoea  tend  to  show  an 
greement  that  tbe  mortgagor  should  continue 
making  sales  as  usual,  the  question  of  fraud  is  for 
he  Jury.    Gardner  v.  McBwen,  10  N.  Y.  124. 
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4.  SaU$ bymortffagor  asagentfor  mortgaoee. 

The  courts  are  almost  unanimous  in  holding  that 
the  mortgagor  may  lawfully  be  made  the  agent  of 
the  mortgagee  to  dispose  of  the  mortgaged  goods. 
Felner  v.  Wilson,  66  Ark.  77;  Wilcox  v.  Jackson,  7 
Ck>lo.  624;  Read  v.  Wilson,  22  lU.  880, 74  Am.  Deo.  160. 
Wilson  V.  Sullivan,  68  N.  H.  260;  Kieine  v.  Katzenl 
berger,  20  Ohio  St  110;  Ume  v.  Starr  (8.  Dak.)  May 
1, 1800;  Crow  v.  Red  River  County  Bank,  52  Tex, 
882;  Bettes  v.  Weir  Plow  Co.  (Tex.)  May  6,  1882; 
Cotton  V.  Marsh,  8  Wis.  221. 

Although  it  is  held  in  Illinois  that  if  the  mort- 
gagor is  left  in  full  possession  simply  calling  him 
agent  will  be  if  no  avail.  Dunning  v.  Mead,  00  111. 
878. 

The  mortgagor  may  receive  compensation  for  bis 
services.  Oleason  v.  Wilson  (Kan.)  April  0,  1882; 
Wilcox  V.  Landberg,  80  Minn.  06;  Frank  v.  Robin- 
son, 06  N.  C.  80. 

Requiremenl  to  account  for  proeeedit. 

It  is  generally  held  that  a  provision  that  tbe  pro- 
ceeds of  sales  shall  be  applied  in  satisfaction  of  the 
mortgage  debt  will  prevent  the  mortgage  from 
being  declared  void  as  matter  of  law.  Murray  v. 
McNealy,  86  Ala.  284;  Miller  v.  Lockwood,  82  N.  Y. 
800;  Fletcher  v.  Martin,  126  Ind.  56;  Abbott  v.  Good- 
win, 20  Me.  406;  Bannon  v.  Bowler,  84  Minn.  416; 
Metzner  v.  Graham,  67  Mo.  404;  Davis  v.  Scott,  22 
Neb.  154:  Langert  v.  Brown,  8  Wash.  Terr.  108;  Saun- 
ders V.  Turbevllle,  2  Humph.  27S. 

The  mere  fact  of  leaving  the  goods  in  the  mort- 
gagor's posseasion  with  instructions  to  sell  and 
make  remittances  to  tbe  mortgagee  does  not 
amount  to  fraud  as  matter  of  law.  Fisk  v.  Uar- 
shaw,  45  Wis.  666. 

The  fact  that  tbe  provision  as  to  accounting  for 
proceeds  refers  to  tbe  '*nec  proceeds**  does  not 
avoid  the  mortgage.  Manhattan  Brass  Co.  v.  Web- 
ster Glass  &  Q.  Go.  87  Mo.  App.  146. 

A  provision  that  the  mortgagor  may  sell  the 
mortgaged  property  turning  over  the  proceeds  to 
tbe  banker  of  tbe  mortgagee  after  deducting  tbe 
expenses  of  sale  Including  his  own  salary  does  not 
render  tbe  mortgage  void.  Adler  v.  Claflin,  17 
Iowa,  01. 

There  is,  however,  some  dissent  from  tbe  broad 
rule  as  above  stated. 

Thus  power  to  sell  renders  the  instrument  void 
although  there  is  a  requirement  to  account  to  tbe 
mortgagee  for  tbe  proceeds.  Tbe  court  says  there 
is  a  jnaterial  distinction  between  a  provision  sim- 
ply to  account  and  one  which  would  require  an 
application  of  the  proceeds  in  satisfaction  of  tbe 
debt.   Cbopbard  v.  Bayard,  4  Minn.  683. 

If  tbe  power  to  sell  is  given  to  tbe  mortgagor  it 
is  immaterial  what  provision  is  made  as  to  the  dis- 
position of  the  proceeds.  Tbe  mortirage  will  be 
void  in  any  event.  William  Decring  &  Co.  v.  Wash- 
burn (III.)  Jan.  18, 1802.  aflflrming  88  III.  App.  434. 

No  lien  is  valid  which  allows  the  deUtoAo  carry 
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consent.  By  the  terms  of  the  agreement  of 
dissolution,  Ephraim  retired  from  the  firm, 
and  Kelleher  was  to  retain  all  the  stock  of 
goods  then  on  hand,  and  all  other  firm  assets, 
and  promised  and  agreed  to  pay  all  of  the 
copartnership  notes  and  debts,  and  to  save 
Ephraim  harmless  from  all  liability  on  ac 
count  thereof.  It  was  also  agreed  between 
them  that  Ephraim  should  retain  the  same 
control  of  the  business  that  he  had  before 
the  dissolution  until  the  notes  and  debts  of 
the  firm  for  which  he  was  liable  should  be 
paid ;  but  it  appears  from  the  evidence  that 
that  part  of  tfie  agreement  was  disregarded, 
and  that,  iu  fact,  the  business  was  thereafter 
conducted  exclusively  by  Kelleher.  Notice 
of  the  dissolution  was  given  by  publication 


in  the  newspapers  and  personally  to  those 
with  whom  the  firm  had  formerly  dealt,  but 
the  firm  name  of  Kelleher  &  Co.  was  retained 
by  Kelleher  after  the  dissolution.  Ephraim 
remained  in  Seattle  after  the  dissolution  a 
greater  part  of  the  time,  until  about  July  80 
or  25,  1890,  at  which  time  he  concluded  to 
ffo  to  his  home  in  California  to  remain.  Be- 
fore leaving,  however,  he  entered  into  an 
agreement  with  Kelleher  whereby  the  latter 
was  to  give  him  a  chattel  mortgage  upon  the 
entire  stock  of  goods  then  in  his  store  in 
Seattle,  and  upon  the  fixtures,  and  all  his 
book  accounts  and  notes,  to  indemnify 
him  against  his  liabilities  upon  the  notes 
to  Schweitzer  &  Co.,  then  amounting  to 
$9,401.40,    (one  of  the  notes  having  been 


OD  his  buflinees  and  aooount  for  the  profits  only  to 
the  person  holding'  the  lien.  Dunoan  v.  Taylor,  63 
Tex.  046. 

A  provision  that  the  goods  shall  be  disposed  of 
for  the  sole  benefit  of  the  mortgagee  either  by 
applying  the  money  on  the  mort^rage  or  in  keeping 
up  the  security  by  adding  to  the  stock  renders  the 
mortgage  void  if  it  provides  for  an  indefinite  con- 
tinuing lien.    Byrd  v.  Forbes,  8  Wash.  Terr.  819. 

Corutrvustion  of  particular  mortQOoes. 

Permission  to  sell  on  credit  and  turn  the  pro- 
ceeds over  to  the  mortgagee  when  the  accounts 
are  collected  will  render  the  mortgage  void.  City 
Bank  of  Rochester  v.  Westbury,  16  Hun,  468. 

But  if  the  accounts  are  to  be  assigned  when  made 
and  credited  immediately  on  the  indebtedness  the 
mortgage  is  not  fraudulent  per  sc.  Caring  v.  Rich- 
mond, 2Z  Hun,  371. 

Permitting  the  mortgagor  to  make  public  sale  of 
the  goods,  the  mortgagee  taking  the  notes  given 
to  himself  and  also  taking  all  cash  paid,  will  not 
render  the  mortgage  void.  Goodheart  v.  Johnson, 
88  IU.  68. 

Permitting  the  continuance  of  the  business  and 
replenishing  of  the  stock  by  a  mortgagor  under 
control  of  the  mortgagee  with  a  view  to  realizing 
the  fund  and  winding  up  the  business  is  not  fraudu- 
lent per  se.    Marks  v.  UUi,  16  Gratt.  400. 

The  understanding  that  the  proceeds  are  to  be 
applied  upon  the  mortgage  debt  need  not  be  in- 
corporated into  the  written  permission  to  sell. 
Wilson  V.  Sullivan,  68  N.  H.  £00. 

Where  it  was  proved  that  the  goods  were  to  re- 
main in  the  mortgagor's  possession  and  he  was 
empowered  to  make  sales  of  them  but  to  account 
to  the  mortgagee,  if  called  on,  the  mortgage  was 
held  void  because  the  possession  and  power  of  sale 
were  incompatible  with  the  avowed  purpose  of 
the  deed.    Lang  v.  Lee,  8  Rand.  (Ya.)  424. 

A  stipulation  tbat  the  mortgagee  should  at  all 
times  hold  absolute  and  exclusive  possession 
against  all  persons  but  the  mortgagor  and  release 
all  claims  to  the  mortgaged  property  as  soon  as 
the  debt  should  be  fuUy  paid  will  not  render  the 
mortgage  valid.    Harman  v.  Abbey,  7  Ohio  St.  218. 

A  parol  agreement  tbat  the  proceeds  of  the  sale 
shall  be  turned  over  to  the  mortgagee  will  not 
validate  the  mortgage.  Owens  v.  Hobble,  82  Ala. 
468. 

A  stipulation  for  monthly  accounts  to  the  mort- 
gagee of  the  business  and  for  payment  to  him  of 
the  money  received  to  be  applied  under  his  direc- 
tion to  the  maintenance  of  the  business  by  pay- 
ment of  the  current  expenses  and  making  pur- 
chases to  replenish  stock  will  not  save  the  mortgage 
from   being  declared  void.     Joseph   v.  Levi,  68 

Application  of  proceeds. 

All  money  or  credits  taken  by  the  mortgagor 
when  actlfllr  as  the  mortgagee's  agent  will  be  ap- 
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plied  in  reduction  of  the  mortgage  whether  they 
have  been  collected  and  paid  over  or  not.  Conk- 
liDg  V.  Shelley,  28  N.  F.  360,  84  Am.  Dec.  848; 
Brackett  v.  Harvey,  91  N.  Y.  280;  Ellsworth  v. 
Phelps,  30  Hun,  646;  Sperry  v.  Baldwin,  46  Hun,  126; 
Hawkins  v.  Hastings  Bank,  1  Dill.  462;  Wilson  v. 
SuUivan,  58  N.  H.  260;  Weill  v.  First  Nat.  Bank,  lOS 
N.  C.  1;  Lane  v.  Starr  (8.  Dak.)  May  1, 1800;  Warren 
V.  His  Creditors,  3  Wash.  48;  New  v.  Sailors,  114 
Ind.  408. 

But  in  Michigan  mortgaged  chattels  do  not  cease 
to  belong  to  the  mortgagor  until  steps  are  taken 
to  end  his  rights.  The  mortgage  is  a  mere  security 
to  the  mortgiEigee  and  not  a  transfer  of  title.  The 
mortgagor  while  remaining  in  possession  is  not  the 
agent  of  the  mortgagee  but  owner  of  incumbered 
property.  Permission  to  sell  at  retail  is  permission 
to  pass  title  free  from  incumbrance  but  cannot  be 
regarded  as  in  any  sense  a  payment  of  the  mort- 
gage.   People  V.  Bristol,  85  Mich.  88. 

5.  How  far  the  instrument  is  void  in  toto. 

There  is  much  conflict  in  regard  to  the  efl!ect  of 
the  invalid  provision  upon  the  remainder  of  the 
instrument. 

On  the  one  side  it  is  held  that  if  the  mortgage  is 
void  in  law  because  containing  a  power  of  sale  it  is 
void  not  only  as  to  the  property  to  which  the 
power  of  sale  relates  but  as  to  all  other  property 
which  it  purports  to  cover.  Russell  v.  Wlnne,  37 
N.  Y,  506,  W  Am.  Dec.  756;  Re  Burrows,  7  Biss.  586; 
Harman  v.  Hoskins,  66  Miss.  148;  Bank  of  Rome  v. 
Haselton,  16  Lea,  216;  Claflin  v.  Foley,  22  W.  Ya. 
484;  Dodds  v.  Johnson,  3  Thomp.  &  C.  21&;  Smith  v. 
Kenney,  1  Mackey,  12;  Greeley  v.  Winsor  (8.  Dak.> 
March  4, 1801;  Harbison  v.  Tufts,  1  Colo.  App.  140; 
Gallagher  v.  Roeenfleld,  47  Minn.  607. 

On  the  other  side  are  authorities  holding  that 
even  though  the  mortgage  is  held  to  be  void  as  to 
the  property  to  which  the  power  of  sale  relates  it 
will  be  valid  as  to  other  property  of  which  no  sale 
is  contemplated.  Hayes  v.  Westoott,  U  L.  R.  A. 
48S,  91  Ala.  143;  Garrettson  v.  Pegg,  64  m.  Ill: 
Davenport  v.  Foulke,  68  Ind.  882;  BuUene  v.  Bar- 
rett, 87  Mo.  186;  Rocheleau  v.  Boyle,  11  Mont.  461; 
iieKahley,2Biss.888. 

6.  Effect  of  Recording  Acts, 

The  Recording  Act  does  not  repeal  the  statute 
concerning  fraudulent  conveyances.  Wood  v. 
Lowry,  17  Wend.  492. 

The  Recording  Act  does  not  make  the  filing  of 
the  mortgage  legally  equivalent  to  actual  delivery 
and  continued  possession.  Horton  v.  WlUiams,  SI 
Minn.  191. 

If  the  mortga^  contains  provisions  which  on 
legal  principles  vitiate  the  whole  instrument,  re> 
cording  it  cannot  make  it  even  prima  fade  valid. 
Robinson  v.  BUiott,  88  U.  8. 22  Wall.  518,  22  L.  ed. 
758. 
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paid,)  and  upon  an  indebtedness  of  Eelleher 
of  (;405  to  Newhall  Sons  &  Co.,  and  of  $800 
to  the  Merced  Woolen  Mill  Company,  for 
which  he  had  agreed  to  be  responsible.  The 
mortgage  was  executed  according  to  this 
agreement  by  Eelleher  and  wife,  on  July  28, 
1890,  and  delivered  to  Ephraim's  agent,  who 
caused  it  to  be  recorded  on  August  11,  1890. 
A  day  or  two  subsequent  to  the  recording  of 
the  mortgage  the  respondents  Fleischener, 
Mayer  &  Co.  and  Newstadter  Bros. ,  respect- 
ively, commenced  actions  against  Eelleher  in 
the  superior  court  of  Eing  county,  in  which 
action  writs  of  attachment  were  issued  and 
placed  in  the  hands  of  respondent  McGraw, 
who  was  sheriff  of  Eing  county,  by  virtue 
of  which  he  levied  upon  and  took  posses- 


sion of  the  property  and  goods  belonging  to 
said  Eelleher,  and  covered  by  the  said  mort- 
gage. Appellant,  Ephraim.  thereupon  com- 
menced an  action  to  foreclose  his  chattel 
mortgage,  and  asked  to  have  the  same  de- 
clared to  be  a  lien  prior  to  the  attachment 
liens  of  the  defendants,  and  prayed  for  the 
appointment  of  a  receiver  to  take  charge  of 
and  sell  the  property  under  the  direction  of 
the  court.  A  receiver  was  accordingly  ap- 
pointed, who  sold  the  property,  and  now 
holds  the  proceeds  subject  to  the  order  of  the 
court.  As  a  defense  to  the  action,  the  at- 
taching defendants  alleged  in  their  answer 
that  the  mortgage  was  given  without  consid- 
eration, and  was  executed  and  delivered  by 
Eelleher  for  the  purpose  of  hindering,  de- 


The  Reoording  Act  has  no  effect  to  validate  a 
mortera^  in  which  the  power  of  disposition  is  re- 
tained.   Freeman  v.  Rawson,  6  Obio  St.  12. 

The  effect  of  the  Beoordingr  Act  is  not  to  make  a 
recorded  mortffa^  prima  fade  valid  which  prior 
thereto  would  have  been  fraudulent  in  law.  Peiser 
V.  Petioolas,  50  Tex.  646. 

The  Recording  Acts  do  not  change  the  rules  of 
the  conmion  law  as  to  the  validity  of  such  mort- 
gages.   Wineburgh  v.  Schaer,  2  Wash.  Terr.  388. 

The  Chattel  Mortgage  Act  does  not  make  valid 
that  which  the  law  pronounces  void.  Duncan  v. 
Taylor,  68  Tex.  646. 

The  Recording  Act  does  not  validate  the  mort- 
gage. Lewlston  Nat.  Bank  v.  Martin  (Idaho)  March 
6,1SOO. 

The  invalidity  of  the  deed  is  not  affected  by  the 
fact  of  its  being  recorded.  McGormlck  v.  Atkin- 
son, 78  Va.  la 

But  in  Iowa  it  was  held  that,  under  the  statute 
making  the  recording  of  the  mortgage  equivalent 
to  actual  delivery  to  the  mortgagee,  giving  the 
mortgagor  power  to  dispose  of  the  mortgaged 
property  in  due  course  of  trade  is  not  fraudulent 
per  w.    Torbert  v.  Hayden,  11  Iowa,  436. 

And  Justice  Story  held  that  the  statutory  record- 
ing of  the  mortgage  was  notice  of  the  power  of 
the  mortgagor  to  deal  with  the  property  which 
removed  the  otherwise  objectionable  features  and 
rendered  the  mortgage  valid.  Mitchell  v.  Winslow, 
2Story,  C.  C.647. 

7.  Effect  of  sUituUs  making  fraud  a  quegtton  for  the 

jury. 

The  clause  of  the  statute  maUng  fraudulent  in- 
tent a  question  of  fact  is  not  applicable  to  writ- 
ten instruments  which  the  law  adjudges  to  be 
fraudulent  on  their  face  and  consequently  void. 
Robinson  v.  Elliott,  89  IT.  8.  22  WaD.  513,  22  L.  ed. 
758. 

When  it  appears  by  the  terms  of  the  instrument 
that  a  trust  has  been  created  for  the  use  and  bene- 
fit of  the  mortgagor  the  instrument  is  made  void 
by  statute  and  there  is  no  question  tor  tlie  jury. 
This  provision  is  distinct  from  that  rendering  void 
conveyances  made  with  intent  to  defraud  creditors 
and  making  the  question  of  intent  one  for  the 
Jury.    Spies  v.  Boyd,  1  K  D.  Smith,  446. 

But  where  the  statute  provides  that  the  question 
of  fraudulent  intent  shall  be  deemed  a  question  of 
fact,  the  cases  will  be  rare  in  which  it  can  be  cor- 
rectly stated  that  the  mortgage  is  void  on  its  face. 
Lookwood  V.  Harding,  79  Ihd.  188. 

8.  Effect  of  morigoifee^s  taking  possewfon. 

The  great  majority  of  cases  bold  that  if  the 
mortgage  is  so  fraudulent  in  law  as  to  be  void  the 
mortgagee  can  acquire  no  rights  which  will  entitle 
him  to  protection  by  taking  possession  under  tbe 
mortgage.     Wilson  v.  Voight,  9  Colo.  614;    Re 
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Forbes,  6  Bias.  510;  Wells  v.  Longbein,  2  Fed.  Rep. 
183;  Stein  v.  Munch,  24  Minn.  391;  Janvrin  v.  Fogg, 
49  N.  H.  851;  Quinn  ft  N.  B.  Brew.  Co.  v.  Hart,  48 
Hun,  386;  Blakeslee  v.  Roesman,  48  Wis.  116. 

Even  if  possession  is  taken,  the  goods  sold,  and 
the  proceeds  applied  upon  the  mortgage  debt,  they 
are  not  beyond  the  reach  of  creditors.  Mandeville 
V.  Avery,  124  N.  Y.  387. 

The  mortgagee  may  still  be  made  to  account  for 
the  proceeds.  Gallagher  v.  Rosenfleld,  47  Minn.  510. 

So  foreclosure  and  sale  under  the  mortgage  will 
not  alter  the  relations  of  the  parties.  Bremer  v. 
Fleckenstein,  9  Or.  270. 

But  the  mortgagor  may  make  a  valid  pledge  to 
the  mortgagee  of  the  mortgaged  goods  which  will 
be  effective  to  perfect  the  mortgagee's  title  not- 
wlthstaoding  the  fact  that  the  mortgage  was  fraud- 
ulent.   Pettee  v.  Dustin,  68  N.  H.  309. 

A  valid  delivery  of  the  goods  to  the  mortgagee 
may  be  made  notwithstanding  tbe  fact  that  the 
mortgage  was  void.   Baldwin  v.  Flash,  58  Miss.  506. 

If  the  goods  are  delivered  into  the  possession  of 
the  mortgagee  with  authority  to  sell  immediately 
and  appropriate  the  proceeds  to  the  payment  of 
the  claim  before  the  rights  of  other  creditors  at- 
tached, the  mortgagee's  rights  will  be  protected. 
Brown  v.  Piatt,  8  Bosw.  831. 

If  before  any  proceedings  are  taken  hostile  to  the 
mortgage  the  mortgage  property  is  delivered  to 
the  mortgagee  in  good  faith  in  satisfaction  of  tbe 
mortgage  debt  the  title  of  the  mortgagee  will  pre- 
vail against  that  of  creditors  subsequently  pro- 
ceeding against  the  mortgagor.  First  Nat  Bank 
of  Fergus  Falls  v.  Anderson.  24  Minn.  486. 

And  some  courts  have  held  that  possession  could 
be  acquired  under  the  mortgage  which  would  en- 
title the  mortgagee  to  protection.  Brown  v. 
Webb,  20  Ohio,  389;  Read  v.  Wilson,  22  IlL  380,  47 
Am.  Dec.  150:  Dobyns  v.  Meyer,  06  Mo.  132. 

Acquiring  possession  by  replevin  is  sufficient. 
Wood  V.  Hall,  28  Mo.  App.  118. 

9.  Analyeia  of  the  law  in  different  juriadictUma. 

United  Statea  Supreme  Court. 

Decisions  of  the  Supreme  Court  of  the  United 
States  are  of  course  not  of  controlling  weight  upon 
this  question  since  that  court  will  follow  the  decis- 
ions of  the  state  from  which  a  case  comes  before  it, 
in  disposing  of  the  question  as  to  whether  or  not  the 
mortgage  is  void  upon  its  face.  People^s  Sav. 
Bank  v.  Bates,  120  U.  S.  666, 30  L.  ed.  764. 

Yet  because  of  the  eminent  ability  of  that  court 
and  the  careful  consideration  which  it  gives  to  all 
questions  discussed  by  it,  its  utterances  upon  this 
subject  will  well  repay  an  examination  by  any  one 
interested  in  the  question.  In  an  early  case  where 
the  question  was  not  directly  before  it,  it  stated 
that  power  to  appropriate  the  proceeds  of  sale  to 
the  sole  benefit  of  tbe  mortgagor  renders  the 
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laying,  and  defrauding  his  creditors,  and 
the  said  defendants,  and  that  the  same  was 
fraudulent  and  void  as  to  the  defendants  and 
the  creditors  of  Eelleher.  After  the  insti- 
tution of  the  foreclosure  proceedings  a 
number  of  other  creditors  of  Kelleher  com- 
menced actions  against  him,  in  which  ^rits 
of  attachments  were  issued  and  levied  on 
the  same  iroods,  for  the  recovery  of  their  re- 
spective claims  and  demands,  several  of 
whom,  by  leave  of  the  court,  intervened  in 
the  foreclosure .  suit,  and  likewise  contested 
the  validity  of  the  mortgage.  On  September 
28,  180U,  and  before  iudgment  was  rendered 
against  him  in  any  oi  these  actions,  Kelleher 
made  a  general  assignment  of  all  his  prop- 
erty for  the  benefit  of  his  creditors  under  the 


Act  of  March  6,  1890.  An  assignee  was  ap- 
pointed, who  duly  qualified,  and  thereafter 
intervened  in  the  foreclosure  suit,  and  asked 
to  have  the  mortgage  declared  fraudulent  and 
void  as  to  the  creditors  of  Kelleher.  After 
the  making  of  the  assignment  a  motion  was 
filed  by  plaintiff  to  dissolve  the  attachments, 
which  motion  was  overruled,  and  the  court 
proceeded  to  try  the  case  upon  the  issues 
thus  raised.  Subsequent  to  the  commence- 
ment of  his  action  to  foreclose  the  mortgage, 
the  plaintiff,  Ephraim,  paid  or  secured  the 
payment  of  the  Schweitzer  &  Co.  notes  de- 
scribed in  the  mortgage.  Upon  the  trial  the 
court  gave  judgment  in  favor  of  Ephraim, 
and  against  Kelleher,  for  the  sum  of  $10,916 
and  costs,  and  in  favor  of  the  assignee  and 


mortga^  void.  Second  Nat.  Bank  of  Leaven- 
worth V.  Hunt.  78  U.  8.  11  Wall.  301,  20  L.  ed. 
190. 

r  In  a  later  case,  where  the  question  was  to  be  de- 
cided as  It  says  on  general  principles*  it  held  void  a 
mortgage  containing  an  express  agreement  that 
until  default  the  mortgagors  might  remain  in  pos- 
seesion  of  the  goods  and  sell  them  as  theretofore 
and  supply  their  places  with  other  goods,  and  the 
goods  substituted  for  those  sold  should,  upon  be- 
ing put  into  the  store,  be  subject  to  the  lien  of  the 
mortgage,  and  it  appeared  that  the  mortgagors 
were  permitted  to  remain  in  possebsion  for  more 
than  two  years,duriDg  which  time  less  than  $  100  was 
paid  in  satisfaction  of  the  debt.  The  court  said  that 
the  creditor  must  take  care  in  making  his  contract 
that  it  does  not  contain  provisions  of  no  advantage 
to  him  but  which  benefit  the  debtor  and  were  de- 
signed to  do  so,  and  arc  injurious  to  other  credi- 
tors. Retention  of  possession  with  power  to  dis- 
pose of  the  goods  for  the  benefit  of  the  mortgagor 
alone  is  inconsistent  with  the  nature  and  character 
of  a  mortgage,  is  no  protection  to  the  mortgagee, 
and  of  itself  furnishes  a  pretty  effectual  shield  to 
a  dishonest  debtor.  Whatever  may  have  been  the 
motive  which  actuated  the  parties  to  the  instru- 
ment it  is  manifest  that  the  necessary  result  of 
what  they  did  was  to  allow  the  mortgagors  under 
cover  of  the  mortgage  to  sell  the  goods  as  their 
own  and  appropriate  the  proceeds  to  their  pur- 
poses, and  this,  too,  for  an  indefinite  time,  a  mort- 
gage which  in  its  very  terms  contemplates  such  re- 
sults beside  being  no  security  to  the  mortgagor 
operates  in  the  most  effectual  manner  to  ward  off 
other  creditors;  and  where  the  instrument  on  its 
face  shows  that  the  legal  effect  of  it  is  to  delay 
creditors,  the  law  imputes  to  it  a  fraudulent  pur- 
pose. Robinson  v.  Elliott,  80  U.  8.  Si3  Wall.  618,  fSt 
L.  ed.  758. 

Where,  in  a  case  coming  from  Iowa,  the  mort- 
gage bad  on  its  face  no  imperfections,  the  court 
held  that  it  was  not  invalidated  by  the  fact  of  a 
parol  understanding  at  the  time  of  its  execution 
that  the  mortgagor  might  use  the  proceeds  of  his 
daily  sales  to  support  hlmself'and  to  keep  up  the 
stock  by  purchases  applying  only  the  surplus,  but 
.all  of  that,  to  the  payment  of  the  mortgage  debt. 
The  court  says  that  if  the  question  were  open  and 
not  affected  by  any  settled  law  of  the  state  of  Iowa 
it  inclines  to  the  opinion  that  the  question  is  not 
one  of  law  so  much  as  it  Is  one  of  fact  and  good 
faith,  and  that  the  decisions  of  the  Supreme  Ck>urt 
of  Iowa  rests  on  sound  principles  although  the 
doctrine  of  Robinson  v.  Elliott,  gupra^  appears  to 
be  regarded  as  sound  so  far  as  it  holds  that  such 
an  instrument  should  not  be  used  to  enable  the 
mortgagor  to  continue  in  the  business  as  thereto- 
fore with  full  control  of  the  property  and  business 
and  appropriating  to  himself  the  benefits  thereof 
and  all  the  while  holding  the  instrument  as  a  shield  ' 
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against  the  attacks  of  unsecured  creditors.    Eth- 
erldge  v.  Sperry,  180  U.  8. 288, 85  L.  ed.  171. 

Alabama* 

In  this  state  although  the  general  rule  was  recog- 
nized that  if  the  deed  showed  on  its  face  ttiat  the 
Intention  was  to  hinder  and  defraud  creditors  it 
was  void  in  law  (Johnson  v.  Thweatt,  18  AJa. 
744),  yet  for  a  number  of  years  no  general  rule  was 
established  upon  the  question,  but  each  case  was 
disposed  of  on  its  facte,  and  the  question  of  the 
solvency  or  insolvency  of  the  mortgisigor  was  given 
much  prominence.  Thus  it  was  decided  that 
where  an  insolvent  debtor  mortgages  his  stock  by 
an  instrument  providing  that  he  shall  retain  pos- 
session and  make  sales  in  the  usual  course  of  busi- 
ness and  pay  the  indebtedness  from  the  net  pro- 
ceeds, if  the  mortgagee  has  knowledge  of  the 
insolvency  he  must  rebut  the  presumption  of 
fraud,  and  if  he  falls  to  do  so  the  mortgage  wilt  be 
void  as  matter  of  law.  Tlokner  v.  Wiswall,  8  Ala. 
810. 

A  mortgage  of  a  stock  of  goods  authorizing  the 
mortgagor  to  remain  in  possession  and  sell  to  re- 
sponsible men  in  the  usual  way,  the  mortgagee  to 
have  control  of  the  proceeds  for  the  purpose  of 
paying  the  debt  and  providing  that  all  goods  sub- 
sequently purchased  should  bo  subject  to  the 
mortgage  is  not  void  on  its  face  but  becomes  so 
upon  proof  that  the  mortgagor  was  insolvent  to 
the  knowledge  of  the  mortgagee  and  soon  after  the 
mortgage  was  executed  an  attempt  was  made  to 
remove  the  goods  out  of  the  state.  Ck>nstantine  v. 
Twelves,  20  Ala.  807. 

A  mortgage  by  an  insolvent  to  one  knowing  his 
condition  whose  debt  is  not  due  or  bearing  inter- 
est, convesrlng  the  entire  stock  but  fixing  no  law 
day  and  reserving  power  to  the  mortgagor  to  sell 
in  the  usual  course  of  trade  covcrin^r  goods 
brought  into  the  store  to  keep  up  stock  is  void. 
Price  V.  Mazange,  81  Ala.  701. 

The  mortgage  is  void  if  it  ties  up  more  than 
enough  to  satisfy  the  debt  for  an  unreasonable 
time,  and  the  mortgagor  is  insolvent.  Reynolds  v. 
Welch,  47  Ala.  200. 

A  deed  is  fraudulent  on  its  face  if  made  by  an  in- 
solvent debtor  to  secure  debts  past  due,  which 
covers  future  acquisitions  to  stock  and  gives  the 
mortgagor  possession  with  power  of  sale  for  sev- 
eral months  and  it  appears  that  there  were  other 
existing  creditors  at  the  time  it  was  executed. 
Commercial  Bank  of  Selma  v.  Brewer,  71  Ala.  574. 

Where  the  mortgage  covers  practically  all  the 
property  of  the  insolvent, which  is  worth  twice  the 
amount  of  the  debt,  and  the  mortgagor  is  Impliedly 
given  power  to  sell  in  the  usual  course  of  business, 
the  mortgage  is  void.  Benedict  v.  Renf  ro,  75  Ala. 
128,  51  Am.  Rep.  420:  Renfro  v.  Ooetter,  78  Ala.  811. 

A  statute  was  subsequently  passed  making  void 
instruments  reserving  a  trust  for  the  maker  since 
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the  intervenore,  and  against  the  plaintiff  for 
their  costs.  As  a  conclusion  oi  law  from 
the  facts  found,  the  court  stated  that,  as  to 
the  assignee  and  creditors  of  Kelleher,  the 
mortgage  sued  on  was  fraudulent  and  void, 
and  that  the  proceeds  of  the  property  in  the 
hands  of  the  receiver  should  be  delivered  to 
the  assignee  as  assets  under  the  assignment. 
The  plaintiff  excepted  to  all  the  conclusions 
of  law  stated  by  the  court,  except  that  which 
stated  that  the  plaintiff  was  entitled  to  judg- 
ment against  the  defendants,  and  moved  the 
court  to  so  change  the  conclusions  of  law  as 
to  state  that  the  mortgage  should  be  fore- 
closed as  against  all  of  the  defendants.  The 
court  denied  the  motion,  and  the  plaintiff 
duly  excepted.     Judgment   was  thereupon 


entered  in  accordance  with  the  conclusions 
of  law  stated  by  the  court,  and  the  plaintiff 
appealed  to  this  court. 

Following  the  description  of  the  property, 
the  mortgage  recites,  in  substance,  that  it  is 
given  to  secure,  indemnify,  and  hold  harm- 
less the  mortgagee  from  all  liability,  loss, 
or  damage  accruing,  directly  or  indirectly, 
by  reason  of  the  failure  or  refusal  of  the  said 
W.  T.  Kelleher  to  pay  off  and  satisfy  the 
whole  or  any  part  of  the  amount  due  or  to 
become  due  upon  all  or  any  of  the  aforesaid 
promissory  notes,  or  upon  all  or  any  of  the 
aforesaid  accounts,  or  upon  all  or  any  of  the 
claims  of  the  creditors  of  the  original  firm 
of  Kelleher  &  Co.  for  whose  iSnefit  the 
aforesaid  promissory  notes  were  executed. 


which  the  mortgages  have  been  declared  void  as 
matter  of  law  upon  reservation  of  power  to  sell  and 
dispose  of  the  proceeds  alone.  See  McDermott  v. 
El>OTn,  90  Ala.  258. 

If  a  power  of  sale  is  implied  from  circumstances 
it  is  as  much  a  part  of  the  contract  as  if  expressed. 
Benedict  v.  Renfro,  supra, 

A  stipulation  that  the  mortgagee  may  take  pos- 
session on  default  is  an  implied  reservation  to  the 
mortgagor  of  possession  until  that  time  with  power 
of  sale  and  renders  the  mortgage  void.  Owens  v. 
Hobble,  82  Ala.  468. 

A  provision  that  the  mortgagor  sball  retain  pos- 
session and  sell  for  and  on  account  of  the  mort- 
gagee, paying  over  the  proceeds  of  sale  at  the  end 
of  each  week,  or  oftener  if  required,  is  not  fraud- 
ulent on  its  face.    Murray  v.  McNealy,  86  Ala.  284. 

But  a  parol  agreement  that  the  proceeds  of  the 
sale  shall  be  turned  over  to  the  mortgagee  will  not 
validate  the  mortgage.    Owens  v.  Hobble,  gujjra. 

The  mortgage  may  be  valid  between  the  parties. 
Wiley  V.  Knight,  27  Ala.  888. 

And  is  not  void  as  to  the  portion  of  property  not 
within  the  power  of  sale.  Hayes  v.  Westcott,  11 
L.R.  A.  488, 19  Ala.  148. 

Arkansas. 

Power  to  sell  as  the  demand  of  trade  in  the  usual 
way  shall  require  ''to  the  same  extent  as  though 
this  instrument  had  not  been  made"  and  no  re- 
quirement that  the  proceeds  are  to  be  applied  upon 
the  mortgage,  or  so  invested  as  to  fix  a  continuing 
trust  on  them  for  the  purposes  of  the  mortgage, 
renders  the  mortgage  void  as  against  creditors. 
Martin  v.  Ogden,  41  Ark.  186. 

Although  the  mortgage  may  be  valid  between 
the  parties,  and  as  to  property  not  within  the  power 
of  sale.    Lund  v.  fletcher,  89  Ark.  825. 

That  the  agreement  does  not  appear  upon  the 
face  of  the  instrument  is  Immaterial.  It  is  sufB- 
cient  to  avoid  the  transaction  if  It  is  shown  by  ex- 
trinsic evidence.    Gauss  v.  Doyle,  46  Ark.  122. 

Making  the  mortgagor  the  agent  to  sell  the  goods 
does  not  render  the  mortgage  void.  Fink  v.  Ehr- 
man,  44  Ark.  810;  Felner  v.  Wilson,  66  Ark.  77. 

California. 

The  question  is  not  an  open  one  in  Oallfomia 
since  a  statute  provides  that  '*no  mortgage  of  per- 
sonal property  shall  be  valid  against  any  other 
than  the  parties  to  it  unless  possession  of  the  mort- 
gaged property  is  delivered  to  and  retained  by  the 
mortgagee."    See  Meyer  v.  Oorham,  5  Gal.  822. 

Colorado. 

Permission  to  the  mortgagor  to  continue  selling 
in  regular  course  of  business  renders  the  mortgage 
void.    City  Nat.  Bank  v.  Goodrich,  8  Colo.  140. 

The  mortgage  is  void  in  tcte,  Wilson  v.  Yoight, 
9  Colo.  614;  Harbison  v.  Tufts,  1  Colo.  App.  140. 

Taking  possession  will  not  perfect  the  mortga- 
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gee^s  title  as  against  creditors.    Wilson  v.  Voight, 
suvrcL 

But  the  mortgagor  may  be  made  the  agent  to  sell 
the  property  for  the  mortgagee.  Wilcox  v.  Jack- 
son, 7  Colo.  624. 

Connecticut. 

Permitting  the  mortgagor  to  remain  in  possession 
of  the  property  renders  the  mortgage  ineffectual 
against  creditors.    Gaylor  v.  Harding,  87  Conn.  516. 

But  see  the  reasoning  of  a  case  upholding  a  con- 
ditional sale  where  the  property  was  delivered  to 
the  vendee  with  a  provision  that  the  title  should 
remain  in  the  vendor.  Lewis  v.  McCabe,  49  Conn. 
141,  44  Am.  Rep.  217. 

Dakota. 

Where  the  mortgagor  by  an  agreement,  express 
or  implied,  is  permitted  to  continue  in  possession 
of  and  sell  the  stock  of  goods,  shifting  in  their  nat- 
ure, at  retail,  for-his  own  benefit,  the  mortgage  is 
void.  First  Nat  Bank  of  Pierre  v.  Comfort  (Dak.) 
Feb.  Term,  1886. 

Permittinir  sales  for  the  purpose  of  replenishing 
stock  does  not  avoid  the  mortgage.  McKay  v. 
Shotwell,  6  Dak.  124. 

District  of  Columbia. 

A  mortgage  permitting  the  mortgagor  to  retain 
possession  and  use  the  property,  and  purporting  to 
cover  ''every  article  that  may  be  purchased  by  way 
of  replenishing  the  stock,"  is  void.  Fox  v.  David- 
son, 1  Mackey,  102. 

It  is  void  in  toto.    Smith  v.  Kenney,  1  Mackey,  12. 

Florida. 

If  the  mortgagor  has  power  to  seU  the  goods  at 
his  discretion  or  in  the  usual  course  of  business  the 
mortgage  is  void.    Logan  v.  Logan,  22  Fla.  662. 

The  mortgage  is  not  void  as  between  the  parties 
to  it  nor  as  against  a  third  person  whose  claim  is 
not  based  on  a  valuable  consideration.  McCoy  v. 
Boley,  21  Fla.  804. 

Oeorg^. 

The  Georgia  Code,  §  1964,  permits  mortgages  upon 
stocks  of  goods  which  shall  cover  the  stock  as  it 
changes  from  time  to  time.  See  Johnson  v.  Patter- 
son, 2  Woods,  C.  C.  448. 

Under  that  statute  the  mortgage  cannot  by  pur- 
chase or  addition  of  new  goods  be  made  to  cover  an 
amount  greater  in  value  than  the  stock  originally 
mortgaged.    Chisolm  v.  Chittenden,  45  Ga.  218. 

Where  the  goods  mortgaged  are  put  into  a  part- 
nership concern  against  an  equal  amount  of  goods 
furnished  by  the  other  partner  the  mortgage  does 
not  cover  the  goods  bought  to  replenish  sales  from 
the  partnership  stock.  Anderson  v.  Howard,  49 
Ga.S13. 

The  mortgage  will  cover  goods  bought  on  credit 
to  replenish  stock  sold  which  come  into  the  store 
free  from  liens.    Gk)odrich  v.  Williams,  60  Ga.  426. 
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It  also  sets  forth  the  fact  that  the  parties  | 
thereto  liad  been  partners ;  that  the  tirm  was 
dissolved  by  Eelleher  ];)urchasing  the  interest 
of  Ephraim,  the  giving  of  the  notes  to 
Schweitzer  &  Co.  for  the  benefit  of  their 
creditors,  and  the  a^eement  of  Kelleher  to 
pay  the  firm  liabilities.  The  mortgage  also 
contains  the  following  provisions :  "And  it 
is  agreed,  if  the  mortgagors  shall  fail  to 
cause  said  promissory  notes,  and  each  of 
them,  to  be  duly  paid  ofif,  satisfied,  and 
canceled,  or  shall  fail  or  refuse  to  cause  the 
aforesaid  account  of  Schweitzer  &  Co.  to  be 
paid  off  and  satisfied,  or  shall  fail  or  refuse 
to  cause  the  aforesaid  account  in  favor  of  the 
Merced  Wool  Mill  Company  to  be  paid  off 
and  satisfied,  or  if  the  aforesaid  stock,  goods, 


wares,  merchandise,  and  fixtures,  or  any  part 
thereof,  shall  be  levied  upon  by  any  writ  of 
attachment,  execution,  or  other  proceeding, 
or  shall  come  into  the  hands  of  any  sheriff, 
assignee,  receiver,  administrator,  executor, 
or  other  officer,  or  if  all  or  any  one  of  the 
aforesaid  promissory  notes  shall  fall  due  and 
remain  unpaid,  tlien,  and  in  that  event,  the 
mort^gee  may  immediately  take  possession 
of  said  property,  goods,  wares,  merchandise, 
fixtures,  book  accounts,  and  promissory 
notes,  using  all  force  necessary  so  to  do,  and 
may  immediately  proceed  to  sell  the  same, 
in  the  manner  provided  by  law,  and  from 
the  proceeds  may.  pay  the  whole  amount 
due,  or  thereafter  to  become  due,  upon  each 
and  all  of  the  aforesaid  promisso^  notes. 


Idaho* 

A  mortgage  permitting  the  mortgagor  to  remain 
in  possession  with  power  of  sale  is  void.  Lewlston 
Nat.  Bank  v.  Martin  (Idaho)  March  5, 1880. 

A  nd  the  Recording  Act  does  not  validate  It.  Ibid. 

lUinois. 

A  mortgage  providing  that  the  mortgagor  shall 
keep  possession  of  the  goods,  sell  them  In  the  uauai 
oourKe  of  trade  and  out  of  the  proceeds  pay  certain 
creditors  named,  the  mortgage  to  become  void 
when  this  is  done,  which  shall  be  within  fifteen 
months,  all  after-acquired  property  to  be  subject 
to  its  provisions,  is  void.  Davis  v.  Hansom,  18  111. 
308. 

Permission  to  sell  and  receive  the  proceeds  and 
retain  a  certain  sum  therefrom  each  month  to 
enable  the. mortgagor  to  run  the  business,  pay 
hands,  and  support  bis  family,  renders  the  mort- 
gage void.    Greenbaum  v.  Wheeler,  90  111.  296. 

That  the  agreement  was  not  inserted  in  the  mort- 
gage is  not  important.  Huschie  v.  Morris,  131  111. 
580,  affirming  29  IlL  App.  484. 

An  agreement  extraneous  to  the  mortgage  will 
avoid  it.  Barnett  v.  Fergus,  51  111.  862,  99  Am.  Dec 
547. 

And  can  be  inferred  from  circumstances.  Sim- 
mons V.  Jenkins,  76  III.  479. 

But  in  this  state  the  mortgage  is  not  void  in  toto. 
Barnett  v.  Fergus,  supra;  Garrettson  v.  Pegs,  64 
111.  Ill:  Schermerhom  v.  Mitchell,  15  111.  App.  418. 

And  the  right  of  the  mortgagee  may  be  perfected 
by  taking  possession  under  the  mortKagre  before 
the  rights  of  creditors  attach.  Bead  v.  Wilson,  22 
111.  380,  74  Am.  Dec.  158. 

Although  the  United  States  court  for  this  district 
has  held  to  the  contrary.    Re  Forbes,  5  Biss.  610. 

Permitting  the  mortgagor  to  retain  an<l  use  the 
stock  consisting  of  liquors  does  not  necessarily  im- 
ply the  power  to  sell  them  so  as  to  render  the  mort- 
gage void,    aeaves  v.  Herbert,  61  111.  198. 

Permitting  the  mortgagor  to  make  public  sale  of 
the  goods,  the  mortgagee  taking  the  notes  given  to 
himself  and  also  taking  all  cash  paid,  will  not  ren- 
der the  mortgage  void.  Ooodheart  v.  Johnson,  88 
lU.  58. 

Ck>ntinuing  the  mortgagor  in  the  store  to  assist 
in  the  sale  of  the  goods  under  the  supervision  of 
the  mortgagee  will  not  avoid  the  mortgage.  Read 
V.  Wilson,  supra. 

But  leaving  the  mortgagor  in  exclusive  poeses- 
sion  with  permission  to  sell  although  as  agent  of 
the  mortgagee  renders  the  mortgage  void  as 
against  bona  fide  creditors  and  purchasers.  Dunn- 
ing v.  Mead,  90  111.  878. 

If  the  power  to  sell  is  given  to  the  mortgagor  it 
is  immaterial  what  provision  is  made  as  to  the  dis- 
position of  the  proceeds.  The  mortgage  will  be 
void  in  any  event.  William  Deering  &  Co.  v. Wash- 
bum  (111.)  Jan.  18, 1892,  affirming  89  111.  App.  484. 
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Indiana. 

The  course  of  decision  in  this  state  has  occa- 
sioned some  difficulty  to  persons  attempting  to 
state  the  Indiana  law.  But  a  comparison  of  the 
various  decisions  of  the  court  seems  to  show  little 
if  any  conflict  and  a  fair  degree  of  adherence  to 
one  general  rule.  An  early  decision  held  that  if  a 
mortgage  is  executed  merely  as  a  cloak  to  protect 
property  in  the  hands  of  a  mortgagor  from  his 
creditors,  the  mortgagor  still  retaining  possession 
and  the  right  of  disposition,  and  these  facts  appear 
on  the  face  of  the  mortgage,  the  court  should  de- 
clare it  void.  New  Albany  Ins.  Co.  v.  Wilcozson, 
21  Ind.  858. 

So  where  the  mortgage  is  on  a  stock  of  goods  the 
only  use  that  can  be  made  of  which  is  to  sell  them 
in  the  usual  course  of  trade,  and  contains  a  provla- 
ion.that  the  mortgagor  shall  retain  possession  *' with 
the  privilege  of  using  the  same,"  it  is  void.  Mob- 
ley  V.  Letts,  61  Ind.  11. 

A  statute  was  passed  which  made  the  question  of 
fraudulent  intent  one  of  fact,  under  which  the 
court  said  the  cases  will  be  rare  in  which  it  can  be 
correctly  stated  that  the  mortgage  is  void  on  ita 
face.    Lockwood  v.  Harding,  79  Ind.  183L 

In  accordance  with  that  doctrine,  it  was  held 
that  the  mere  fact  that  the  mortgagor  is  author- 
ized to  sell  the  goods  at  retail  will  not  render  the 
mortgage  fraudulent  if  there  was  nothing  to  show 
that  he  was  to  apply  the  .proceeds  to  his  own  use. 
Morris  v.  Stem,  80  Ind.  281. 

That  where  the  autliorlty  to  sell  the  mortgaged 
goods  is  by  a  writing  executed  contemporaneously 
with  the  mortgage  the  question  of  fraud  is  for  the 
Jury.    Louthain  v.  Miller,  85  Ind.  168u 

That  a  fraudulent  intent  cannot  be  judicially  in- 
ferred from  the  ffact  that  the  mortgagor  by  the 
terms  of  the  mortgage  may  remain  in  poaseasion 
with  leave  to  sell  the  property  even  though  he  be 
not  by  stipulation  in  the  mortgage  required  to  a«s- 
count  for  the  proceeds  of  sale.  Fisher  v.  Syfers, 
108  Ind.  518. 

That  a  court  cannot  declare  that  a  provision  vest- 
ing the  right  of  disposition  in  the  mortgagor  vitt- 
atee  the  mortgage.  MuncieNat.  Bank  v.  Brown, 
112  Ind.  481. 

And  in  a  case  in  which  it  did  not  appear  whether 
the  authority  of  the  mortgagor  to  sell  the  goods 
appeared  on  the  face  of  the  mortgage  or  not  the 
court  said  that  under  the  statute  a  mortgage  can- 
not be  declared  void  on  its  face.  McFadden  v. 
Hopkins,  81  Ind.  462. 

So  where  a  mortgage  of  liquors  and  other  prop- 
erty provided  that  the  mortgagor  should  keep 
possession  until  the  note  became  due  the  claim  was 
made  that  the  mortgage  was  void  on  its  face  for 
not  requiring  the  mortgagor  to  account  to  the 
mortgagee  for  the  proceeds  of  sales  made  by  him, 
relying  on  Mobley  v.  Letts,  61  Ind.  11;  but  the  court 
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and  upon  the  account  of  the  aforesaid  New- 
hall  Sons  &  Company,  and  upon  account  of 
the  said  Merced  Woolen  Mill  Company  ;  and 
also  from  the  proceeds  aforesaid,  pay  and 
satisfy  the  reasonable  costs  and  expenses  of 
selling  said  stock,  appropriatiqg  the  pro- 
ceeds thereof  to  the  purposes  aforesaid,  and 
for  the  payment  of  reasonable  and  proper  at- 
torney's fees,  in  the  sum  of  ten  per  cent  of 
the  amount  of  said  stock  so  taken  and  sold ; 
and,  further,  that  in  the  eyent  that  the 
mortgagee  shall  at  any  time  deem  himself 
to  be  insecure  by  reason  of  the  failure  of  said 
W.  T.  Kelleher  to  pay  and  satisfy  the  afore- 
said notes  and  accounts,  or  from  any  other 
cause,  then  the  said  Ephraim  shall  haye  the 
right  to  take  possession  of  said  property,  and 


sell  the  same,  in  the  same  manner,  for  the 
same  purposes,  and  with  the  same  power,  as 
hereinbefore  granted.  ^  No  proyision  is  made 
in  the  instrument  for  sellino^  the  mortgaged 
goods  by  the  mortgagor,  but  the  proof 
shows  that  at  the  time  the  mortgage  was 
giyen  it  was  understood  and  agreed  between 
the  parties  that  Kelleher  should  haye  the 
right  to  sell  the  goods  in  the  usual  course  of 
trade,  and  use  part  of  the  proceeds  to  pay 
for  such  new  goods  as  might  be  required  U) 
keep  up  the  stock,  and  to  defray  the  expenses 
of  conducting  the  business,  and  apply  the 
balance  in  discharge  of  the  obligation  set 
forth  in  the  mortgage. 

The  controlling  question  in  this  case  is 
whether  the  court  below  erred  in  adjudging 


said  that  under  the  statute  the  mortfiraere  could  not 
be  declared  rold  on  its  face,  that  fraud  In  such 
oases  was  a  question  of  fact.  McFadden  v.  Fritz, 
90lDd.593. 

But  the  court  still  held  that  the  construction  of 
written  instruments  is  for  the  court,  and  it  may 
tell  the  jury  the  effect  of  the  language  used  in  the 
iDStrument  where  there  is  no  dispute  as  to  what 
provisions  it  contains.  Louthain  v.  Miller,  85  Ind. 
1(». 

And  finally  the  oourt  said,  where  no  agreement 
as  to  the  dIsposltioD  of  the  proceeds  appears  the 
court  cannot  infer  an  intention  that  the  mortgagor 
may  use  them  for  his  own  benefit  or  that  the  mort- 
gage was  made  with  fraudulent  Intent  and  in  the 
absence  of  any  showing  as  to  what  application  was 
made  of  the  proceeds  it  will  be  presumed  that  the 
mortgagor  remained  in  possession  imder  an  agree- 
ment to  account  as  agent  of  the  mortgagee  and  the 
proceeds  of  sales  will  be  regarded  as  applied  to  the 
liquidation  of  the  mortgage  debt.  But  if  an  un- 
derstanding appears,  either  on  the  face  of  the 
mortgage  or  in  a  contemporaneous  agreement, 
that  the  mortgagor  was  not  to  account  for  the  pro- 
ceeds but  might  deal  with  the  property  to  all  In- 
tents and  piurposes  as  if  it  was  his  own,  an  infer- 
ence of  fraud  arises  which  renders  the  mortgage 
Toid.    New  v.  Sailors,  114  Ind.  406. 

This  last  decision,  it  will  be  seen,  varies  but  little 
from  the  doctrine  originally  announced  in  Xew 
Albany  Ins.  Co.  v.  Wilcozson,  21  Ind.  868. 

The  state  court  took  the  position  that  the  mort- 
gage is  void  only  as  to  the  property  permitted  to 
be  sold.    Davenport  v.  Foulke,  68  Ind.  882. 

While  the  Federal  court  for  that  district  regarded 
the  entire  mortgage  as  void.  Be  Burrows,  7  Biss. 
SS». 

Authority  to  the  mortgagor  to  sell  and  apply  the 
proceeds  to  the  payment  of  the  mortgage  debt  does 
not  vitiate  the  mortgage.  Fletcher  v.  Martin,  126 
Ind.  56;  Mayer  v.  Feig,  114  Ind.  577. 

The  mortgagor  may  be  permitted  to  retail  and 
apply  the  proceeds  in  satisfaction  of  the  mortgage 
debt.    Overman  v.  Quick,  8  Biss.  134. 

The  mortgage  Is  not  Invalid  if  the  proceeds  of 
sales  are  to  be  applied  in  payment  of  the  debt 
secured.    Rindskopf  v.  Yaughan,  40  Fed.  Bep.  884. 

Iowa. 

Under  the  statute  making  the  recording  of  the 
mortgage  equivalent  to  actual  delivery  to  the 
mortgagee  giving  the  mortgagor  power  to  dispose 
of  the  mortgaged  property  in  due  course  of  trade 
is  not  fraudulent  per  se.  Torbert  v.  Hayden,  11 
Iowa,  486. 

The  mortgagor  may  retain  possession  and  dispose 
of  the  mortgaged  property  by  sale,  if  done  in  good 
laith.    Fromme  v.  Jones,  18  Iowa,  481. 

A  mortgage  merely  giving  the  mortgagor  the 
power  of  sale  will  not  be  declared  void  on  its  face. 
Meyer  v.  Gage,  66  Iowa,  610. 
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And  is  not  rendered  so  by  the  fact  that  no  pro- 
vision is  made  as  to  the  application  of  the  proceeds 
of  sales.  Clark  v.  Hyman,  56  Iowa,  20, 89  Am.  Rep. 
160;  Meyer  v.  Evans,  66  Iowa,  185. 

A  provision  that  the  mortgagor  may  sell  the 
mortgaged  property  turning  over  the  proceeds  to 
the  banker  of  the  mortgagee  after  deducting  the 
expenses  of  sale  including  his  own  salary  does  not 
render  the  mortgage  void.  Adler  v.  Claflln,  17 
Iowa,  01. 

A  mortgage  containing  reservations  to  the  mort- 
gagor, first,  to  sell  before  default  in  the  usual 
course  of  retail  trade,  keeping  the  property  up  to 
its  then  value,  second,  to  retain  in  his  hands  the 
avails  of  the  sales,  88  per  cent  of  which  shall  be 
applied  on  the  notes  secured  by  the  mortgage. 
Is  not  fraudulent  on  its  face.  Hughes  v.  Gory,  80 
Iowa,  880. 

The  mortgage  is  not  rendered  fraudulent  in  law 
by  the  fact  that  the  mortgagor  is  insolvent  and 
that  he  is  permitted  to  retain  possession  and  dispose 
of  the  goods  in  the  usual  course  of  trade  and  ap- 
propriate a  part  of  the  proceeds  to  the  support  of 
himself  and  family.  Sperry  v.  Etheridge,  08  Iowa, 
544. 

The  mortgage  is  not  void  as  matter  of  law 
because  it  provides  for  an  extension  of  time  of  the 
indebtedness  and  that  the  mortgagor  shall  have 
the  right  to  retain  possession  and  carry  on  the 
business  in  the  usual  retail  way  for  one  year  pay- 
ing the  cost  and  expenses  of  running  the  business 
and  keeping  up  the  stock  to  what  it  was  when  the 
mortgage  was  given.  Jaffray  v.  Greenbaum,  64 
Iowa,  402. 

The  Federal  courts  in  Iowa  have  to  some  extent 
refused  to  follow  the  state  courts  and  have  held 
the  mortgages  void  as  matter  of  law.  Crooks  v. 
Stuart,  2  McCrary,  17,  7  Fed.  Rep.  800;  Argall  v. 
Seymour,  4  MoCrary,  65;  Wells  v.  Langbein,  80  Fed. 
Rep.  183. 

This  course,  so  far  as  there  is  real  conflict,  would 
seem  to  be  plainly  erroneous  in  view  of  the  opin- 
ion of  the  Supreme  Court  of  the  United  States  in 
Etheridge  v.  Sperry,  188  CJ.  8.  266,  85  L.  ed.  171; 
although  Judge  Shlras  attempts  to  explain  the 
apparent  conflict  between  the  state  and  Federal 
decisions  in  the  case  of  Lyon  v.  Council  BluflCs  Sav. 
Bank,  29  Fed.  Rep.  681,  which  opinion  as  much  as 
any  shows  the  real  point  of  variance  between  the 
two  lines  of  decision  obtained  throughout  the 
country. 

If  the  mortgage  does  not  show  that.the  sales  are 
to  be  for  the  mortgagor's  benefit  the  burden  is  on 
the  party  asserting  the  invalidity  of  the  mortgage 
to  show  that  such  was  the  intention  In  order  to 
have  the  mortgage  set  aside.  Maish  v.  Bird,  22 
Fed.  Bep.  578. 

Taking  possession  will  not  render  the  mortga- 
gee's title  good.  WeUs  v.  Langbein,  20  Fed.  Rep. 
188. 
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the  mortage  in  question  fraudulent  and  void 
as  to  the  assignee  and  the  creditors  of  the 
mortgagor.  The  instrument  is  in  the  usual 
form  of  indemnity  mortgages.  It  shows  no 
infirmities  upon  its  face,  and  was  executed 
in  accordance  with  the  provisions  of  the 
statute,  and  apparently  for  a  legitimate  pur- 
pose ;  and,  if  it  is  to  be  declar^  invalid,  it 
must  be  either  by  reason  of  the  parol  agree- 
ment between  the  parties  at  the  time  of  its 
execution,  whereby  the  mortgagor  was  per- 
mitted to  appropriate  part  of  the  proceeds 
of  the  property  for  the  purposes  of  re- 
plenishing the  stock  and  paying  the  expenses 
of  carrying  on  the  business,  or  because  the 
mortgage  was  given  and  received  for  the 
purpose  of  enabling  the  mortgagor  to  de- 


fraud his  other  creditors.  The  doctrine  that 
fraud  may  be  deduced,  as  a  legal  conclusion, 
from  the  mere  retention  by  the  mortgagor  of 
the  property  mortgaged,  can  have  no  applica* 
tion  under  our  law  of  chattel  mortgages,  for 
the  reason  that  bv  our  statute  the  mortgagor 
is  the  owner  of  the  property,  and,  unless^he 
stipulates  to  the  contrary,  is  entitled  to  the 
possession,  even  after  default.  The  mort- 
gage is  a  mere  lien,  by  virtue  of  which  no 
title  passes  or  can  pass  to  the  mortgagee,  ex- 
cept by  foreclosure  and  sale,  in  the  manner 
provided  by  law.  This  is  the  plain  import 
of  the  provisions  of  chapter  141,  and  §§  618, 
619,  Code  1881,  (1  Hill's  Code,  chaps.  1-3, 
title  19,)  relating  to  mortgages  on  personal 
property;  and,  the  mortgagor  in  this  case 


Kansas. 

An  affreement  outside  of  the  mortgage  that  the 
mortfoigor  may  continue  disposlDg  of  the  goods 
la  the  usual  course  of  busiQese  and  use  a  portion 
of  the  proceeds  thereof  in  the  support  of  his  fam- 
ily* paying  the  remaioder  over  In  discharge  of  the 
debt,  does  not  avoid  the  mortgage.  Erankhouser 
V.  EUett,22Kan.  127. 

Where  the  mortgagor  Is  permitted  to  have  the 
entire  possession  of  tiie  property  with  power  to 
sell  the  same  and  dispose  of  the  proceeds  thereof, 
as  he  may  choose,  the  mortgage  should  generally 
be  held  void  as  against  the  mortgagor's  creditors. 
Leser  v.  Glaser,  88  Kan.  M2. 

Where  the  mortgage  did  not  contain  any  provis- 
ion as  to  proceeds  and  the  mortgagor  was  a  near 
relative  of  the  mortgagee,  and  the  mortgaged 
property  was  worth  much  more  than  the  mort- 
gage debt,  and  there  were  other  drcumstan^ 
tending  to  show  that  the  mortgage  was  executed 
for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  mortgagor,  It  was 
held  void,    lltid, 

A  stipulation  that  the  mortgagor  may  pay  store 
and  living  expenses  out  of  the  proceeds  does  not 
avoid  the  mortgage.    W bltson  v.  Griffls,  80  Kan.  211. 

The  mortgagee  may  place  the  mortgagor  In  pos- 
session as  bis  agent  to  sell  the  property  and  such 
agent  may  receive  compensation  for  his  services. 
Oleason  v.  Wilson,  48  Kan.  600. 

The  fact  that  the  mortgagor  neglects  to  account 
for  the  proceeds  of  sale  according  to  agreement 
will  not  render  the  mortgage  void.  Howard  v. 
Rohlflng,  86  Kan.  867. 

Kentucky. 

No  decision  from  this  state  has  been  found  which 
deals  with  the  question  under  consideration. 

In  Koss  V.  Wilson,  7  Bush,  80,  there  is  nothing  to 
show  any  agreement  between  the  parties  as  to 
sales,  but  It  does  appear  that  the  mortgagee 
acquiesced  in  sales  by  the  mortgagor  of  the  mort- 
gaged property  and  the  misappropriation  by  him 
of  the  proceed?.  The  question  raised  by  such  state 
of  facts  is  not  within  the  scope  of  this  note  and  the 
court  expressly  distinguished  Edgell  v.  Hart,  9  N. 
Y.  218, 60  Am.  Dec.  682,  from  the  one  before  it  on 
the  ground  that  the  contract  in  the  New  York  case 
permitted  the  mortgagor  to  buy  and  sell  goods 
under  cover  of  the  mortgage. 

Louisiana. 

A  chattel  mortgage  Is  unknown  to  the  law  of 
Louisiana.    Delop  v.  Windsor,  26  La.  Ann.  186. 

Maine* 

A  stipulation  that  the  mortgagor  should  retain 
possession  of  the  property  changing  It  by  manu- 
facturing and  selling,  and  that  such  possession 
should  continue  beyond  the  day  when  the  debt  be- 
-omes  due,  does  not  render  the  mortgage  fraudu- 
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lent  per  ae  if  such  possession  is  not  inconsistent 
with  the  security  of  the  mortgage  and  there  is  not 
mingled  in  the  contract  any  Intention  to  delay  or 
defraud  other  creditors  or  withhold  the  property 
from  them  beyond  what  may  have  been  necessary 
for  the  mortgagee's  protection.  Brinley  v.  Spring, 
7  Me.  24L 

A  clause  allowing  the  mortgagor  to  remain  in 
possession  for  a  year  with  an  understanding  that 
the  business  should  go  on  as  before  under  the  con- 
trol of  the  mortgagor  will  not  avoid  the  mortgage 
as  matter  of  law.  Googlns  v.  GUmore,  47  Me.  16, 74 
Am.  Dec.  472. 

As  between  the  parties  a  mortgage  is  good  with 
a  stipulation  giving  the  mortgagor  the  power  of 
selling  and  with  the  proceeds  to  purchase  other 
grooda,  and  so  on  forever,  all  of  which  should  be 
subject  to  the  lien.   Allen  v.  Gk>odnow.  71  Me.  421. 

And  the  title  when  acquired  will  vest  in  the 
mortgagee.  Deering  v.  Cobb,  74  Me.  832,  48  Am. 
Rep.  696;  Williamson  v.  Nealey,  81  Me.  447. 

A  stipulation  that  the  mortgagor  may  retain  pos- 
session and  sell  for  the  purpose  of  paying  the  debt 
will  not  avoid  It.  Melody  v.  Chandler,  12  Me.  28S; 
Cutter  V.  Copeland,  18  Me.  127;  Abl>ott  v.  Goodwin, 
20  Me.  408. 

Maryland. 

A  deed  of  trust  for  creditors  reserving  the  right 
of  possession  with  power  to  continue  business  in 
the  usual  manner  was  held  void  in  Price  v.  Pitzer, 
44  Md.  627. 

Massachusetts. 

An  agreement  that  the  mortgagor  may  continue 
In  possession  of  the  mortgaged  goods  and  sell  them 
in  the  usual  course  of  trade  and  apply  the  proceeds 
to  his  own  use  is  merely  evidence  of  fraud  subject 
to  explanation,  and  evidence  for  that  purpose  is 
therefore  admissible.  Brlggs  v.  Parkman,  2  MeL 
204,  87  Am.  Dec.  89. 

A  mortgage  of  a  stock  of  goods  is  not  fraudulent 
per  se  because  of  a  provision  therein  that  the  mort- 
gagor may  sell  and  dispose  of  some  of  the  goods 
provided  he  forthwith  purchase  and  place  In  the 
store  other  like  goods  of  like  value  and  apply  the 
sales  thereof  to  the  payment  of  the  mortgage  debt. 
Jones  V.  Huggeford,  8  Met  816. 

The  mortgage  is  not  rendered  void  by  a  provision 
that  the  proceeds  realized  from  any  sale  shall  be 
applied  to  the  purchase  of  other  articles  of  the 
same  kind  to  be  held  subject  to  the  mortgage. 
Cobb  V.  Rirr,  16  Gray,  897. 

Power  to  sell  the  mortgaged  property  and  pur- 
chase more  in  its  place  does  not  necessarily  render 
the  mortgage  void.  Codman  v.  Freeman,  8  Cush. 
809. 

The  court  will  not  set  aside  as  fraudulent  a  mort- 
gage because  of  a  provision  that  until  default  the 
mortgagor  may  retain  possession  and  make  sales 
substituting  other  goods  of  equal  value  for  those 
sold.    Barnard  v.  Baton,  2  Cush.  894. 
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having  a  right  to  the  possession  of  the  mort- 
gaged goods,  DO  presumption  of  fraud  can 
arise  from  the  fact  that  he  remained  in  pos- 
session until  the  levy  of  the  writs  of  attach- 
ment.   This  proposition  does  not  seem  to  be 
disputed  by   the   respondents.      Nor   is   it 
claimed  that  the  mortgage  in  controyersy 
would  have  been  renoered   invalid  bv  an 
agreement  or  provision  for  the  sale  of  the 
goods  bv   the   mortgagor   in   the   ordinary 
coarse  of  trade,  provided  the  proceeds  were 
to  be  applied  exclusively  to  the  payment  of 
the  mortgage  debt.     Such  a  mortgaire  was 
held  valid  in  the  case  of  Langert  v.  Brown, 
3  Wash.  Terr.  102,  and  we  feel  confident  that 
DO  court  in  such  a  case  would  now  hold  the 
contrary  doctrine,  unless  controlled  by  stat- 
ute or  bound  by  prior  decisions. 


But  the  respondents  contend  that  the  fact 
that  the  mortgagee  agreed  to  allow  the  mort- 
gagor to  use  part  of  the  proceeds  of  the  sales 
to  purchase  additions  to  the  stock,  and  to 
pay  the  running  expenses  of  the  business, 
invalidated  the  mortgage  as  to  the  creditors 
of  Eelleher ;  and  in  support  of  their  conten- 
tion they  cite,  among  others,  the  case  of 
Wineburqh  v.  Sehaer,  2  Wash.  Terr.  828,  and 
that  of  Byrd  v.  FMm,  8  Wash.  Terr.  318. 
In  the  former  case  the  question  of  the  valid- 
ity of  a  chattel  mortgage  was  raised  upon  a 
demurrer  to  the  answer  which  alleged  that 
the  mortgagor  retained  possession  of  the 
goods,  and  sold  and  disposed  of  the  same  in 
the  usual  course  of  business,  and  applied 
the  proceeds  to  his  own  use  and  benefit,  with 
the  knowledge  and  consent  of  the  mortgagee  ; 


Power  to  sell  the  goods  does  not  of  itself  avoid 
the  mortgsffe.  Fletohcr  v.  Powers,  131  Mass.  838; 
BlaDohard  v.  Cooke,  144  Mass.  226. 

The  court  cannot  instruct  the  jury  that  the  fact 
that  the  roortgavror  is  griven  power  to  sell  Id  tbe 
usual  course  of  trade  wiU  alone  warrant  them  in 
flndiDg  fraud.    Sleeper  v.  Chapman,  121  Mass.  404. 

Michig^an. 

Where  the  instrument  contains  illegal  provisions 
and  such  as  are  not  reconcilable  on  anv  possible 
hypothesis  with  an  honoet  and  legal  intent,  the  law 
declares  it  void  upon  its  face  because  no  evidence 
could  change  its  character.  Oliver  v.  Eaton,  7 
Mich.  118. 

A  mortgage  which  Jeaves  the  mortgagor  in  pos- 
session and  by  inference  permits  him  to  sell  in  the 
usual  course  of  business  is  not  fraudulent  per  se. 
Gay  V.  Bidwell,  7  Mich.  5^. 

A  clause  that  the  mortgagor  '*shall  be  allowed  to 
continue  the  sale  of  goods  from  the  store  as  though 
this  instrument  had  not  been  made,**  simply  au- 
thorizes sales  in  the  usual  course  of  business  and 
does  not  render  the  mortgage  void.  Wlngler  v. 
Sibley,  85  Mich.  281. 

The  mortgage  la  not  void  in  law.  Hills  v.  Stock- 
well  &  D.  Furniture  Co.  23  Fed.  Bep.  432. 

The  question  of  fraud  is  one  for  the  Jury.  Morse 
V.  Rlblet,  22  Fed.  Rep.  501. 

A  mortgage  cannot  properly  be  given  under  an 
agreement  by  which  it  is  to  fall  due  at  once  and  be 
foreclosed  and  the  property  placed  in  the  hands  of 
a  receiver  who  shall  manage  it  to  the  exclusicn  of 
other  oreditora.  Merchants  &  Mfrs.  Nat.  Bank  v. 
Kent,  48  Mich.  282. 

Mortgaged  chattels  do  not  cease  to  belong  to  the 
iiiortgag>or  until  steps  are  taken  to  end  his  rights. 
The  mortgage  is  a  mere  security  to  the  mortgagee 
and  not  a  transfer  of  title.  The  mortgagor  while 
remaining  in  possession  is  not  the  agent  of  the 
mortgafiree  but  owner  of  incumbered  property. 
PermisBlon  to  sell  at  retail  is  permission  to  pass  title 
free  from  iDcumbrance  but  cannot  be  regarded  as 
In  any  sense  a  payment  of  the  mortgage.  People 
V.  Bristol,  85  Mich.  83. 

KinneflotaM 

A  mortgage  of  chattels  containing  an  aareement 
ttiat  the  mortgagor  may  retain  possession  and  sell 
and  dispose  of  the  mortgaged  property  as  his  own 
without  satisfaction  of  the  mortgage  debt  Is  of  no 
effect  as  a  security  and  can  only  operate  to  hinder, 
delay,  and  defraud  creditors.  Horton  v.  Williams, 
SI  Minn.  191. 

JL  Stipulation  that  the  mortgagor  should  dispose 
of  the  groods  In  the  ordinary  course  of  business  as 
his  own  avoids  the  mortgage.  Stein  v.  Munch,  24 
Minn.  891. 

Power  to  sell  renders  the  instrument  void  al- 
thoufi-h  there  Is  a  requirement  to  account  to  the 
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mortgagee  for  the  proceeds.  Chophard  v.  Bayard, 
4  Minn.  533. 

In  that  case  the  court  sas^s  there  Is  a  materia)  dis- 
tinction between  an  agreement  simply  to  account 
for  the  proceeds  under  which  they  might  be  ap- 
plied to  any  object,  even  the  support  of  the  mort- 
gagor, and  one  which  would  require  their  applica- 
tion upon  the  mortgage  debt.  It  subsequently  held 
that  a  provision  that  the  proceeds  of  sale  should  be 
applied  in  satisfaction  of  the  mortgage  will  prevent 
the  mortgage  being  declared  void  as  matter  of  law. 
Bannon  v.  Bowler,  34  Minn,  416. 

Permitting  the  mortgagor  to  dispose  of  the  goods 
as  agent  for  the  mortgagee  and  account  for  the 
proceeds  does  not  render  the  mortgage  void. 
Hawkins  v.  Hastings  Bank,  1  Dill.  4iB2. 

But  the  proceeds  of  all  sales  must  be  credited  on 
the  mortgage  whether  ttu'ned  over  to  the  mort- 
gagee or  not.    Ihid, 

In  a  case  of  a  sale  of  a  stock  of  merchandise  a 
stipulation  that  the  vendor  might  act  as  agent  for 
the  vendee  for  a  stipulated  compensation  was  held 
not  to  avoid  the  transaction.  Wllcoz  v.  Landberg, 
80  Minn.  96. 

A  provision  requiring  the  mortgagor  to  replenish 
and  keep  up  the  stock  will  not  render  the  instru- 
ment valid.    Gallagher  v.  Roeenfleld,  47  Minn.  510. 

The  Becording  Act  does  oot  make  the  filing  of  the 
mortgage  legally  equivalent  to  actual  delivery  aud 
continued  possession.  Horton  v.  Williams,  21 
Minn.  191. 

Possession  acquired  under  the  mortgage  will  not 
perfect  the  title  of  the  mortgagee.  Stein  v.  Munch, 
24  Minn.  8QL 

So  taking  possession  by  the  mortgagee  for  the 
purpose  of  foreclosure  will  not  impair  the  rights  of 
creditors  to  reach  the  property  or  compel  the 
mortgagee  to  account  for  the  proceeds.  Gallagher 
V.  Rosenfleld,  supra. 

But  if  before  any  proceedings  are  taken  hostile 
to  the  mortgage  the  mortgage  property  is  delivered 
to  the  mortgagee  in  good  faith  in  satisfaction  of  the 
mortgage  debt  the  title  of  the  mortgagee  will  pre- 
vail against  that  of  creditors  subsequently  pro- 
ceeding against  the  mortgagor.  First  Nat.  Bank  of 
I^rgus  Falls  V.  Anderson,  24  Minn.  486. 

The  mortgage  if  void  at  all  is  void  in  txjito,  Gal- 
lagher V.  Kosentleld,  supra. 

The  right  to  impeach  the  mortgage  does  not  pass 
to  an  assignee  for  benefit  of  creditors.  Flower  v. 
Oomish,  25  Minn.  4'!8;  Mann  v.  Flower,  26  Minn.  500. 

Missiniippi. 

A  provision  that  the  mortgagor  may  carry  on  t  be 
business  and  that  the  mortgage  shall  attach  to  all 
goods  and  credits  that  may  come  into  possession  of 
the  mortgagor  rendexs  the  mortgage  void.  Har- 
man  v.  Hoeklns,  66  Miss.  148. 

A  stipulation  for  monthly  accounts  to  tbe  mort- 
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and  the  court  held,  upon  the  facts  as  admitted 
by  the  demurrer,  that  the  mortgage  was  void 
as  to  the  creditors  of  the  mortgagor.  But  in 
so  holding  the  court  did  not  attempt  to  ex- 
press its  own  view  as  to  the  rule  that  should 
? govern  in  determining  the  validity  of  such 
nstruments,  but  followed  the  binding  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Robinson  v.  Elliott,  89 
U.  8.  22  Wall.  518,  22  L.  ed.  758.  In  de- 
livering the  opinion  of  the  court,  Turner, 
J.,  said:  "If  we  were  at  liberty  to  do  so, 
it  would  be  profitable  to  take  up  these  cases, 
[referred  to  by  counsel,!  and  attempt  to  ex- 
tract from  them  the  rule  upon  the  subject 
that  seems  to  be  most  consonant  with  sound 
reason.     We  are  stopped  on  the  threshold  of 


the  investigation,  however,  by  an  authority 
of  such  weight  that  it  would  have  great  force 
with  the  court  of  any  state  where  the  ques- 
tion was  still  an  open  one;  and  that,  as  to 
this  court,  is  binding  and  authoritative. 
We  refer  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Bobimon  v.  EUiott,  reported  in  89  U.  8.  22 
Wall.  513,  22  L.  ed.  758.  It  was  decided  in 
that  case,  by  the  unanimous  voice  of  the  full 
bench,  that  a  chattel  mortgage  upon  a  stock 
of  goods  in  trade,  which  permits  the  mort- 
gagor to  remain  in  possession  of  the  prop- 
erty, and  in  its  disposition  by  sale  in  due 
course  of  trade,  at  his  discretion,  until  the 
maturitv  of  the  debt  purporting  to  be  secured 
by   it.  is  fraudulent  and  void  as  to  other 


gagee  of  the  business  and  for  payment  to  him  of 
the  money  received  to  be  applied  under  his  di- 
rection to  the  malnteQanoe  of  the  busineas  by 
payment  of  the  current  expenses  and  making  pur- 
chases to  replenish  stock  will  not  save  the  mort- 
gage from  .being  declared  void.  Joseph  v.  Levi,  56 
Miss.  844. 

The  right  to  sell  the  property  must  be  expressed 
to  render  the  mortgage  void  as  matter  of  law. 
Hltohler  v.  atizeos  Bank,  68  Miss.  408. 

If  the  power  of  sale  does  not  appear  on  the  face 
of  the  mortgage  the  court  cannot  declare  it  void. 
Summers  v.  Boos,  42  Miss.  748,  2  Am.  Rep.  658; 
HUliard  v.  Cagle,  46  Miss.  841. 

It  is  only  where  the  oouTeyance  so  unmistakably 
reserves  the  right  to  the  mortgagor  to  deal  with  the 
property  as  his  own  that  all  evidence  to  the  con- 
trary should  bo  excluded  as  contradicting  the 
writing  that  the  court  can  declare  the  deed  fraud- 
ulent in  law.    Brltton  v.  Criswell,  68  Miss.  806. 

A  clause  conveying  ^'all  the  goods  that  may  be 
hereafter  purchased  to  be  sold  in  the  store"  is  not 
such  an  express  provision  for  the  continuance  of 
the  business  as  to  render  the  mortgage  void  on  its 
face.    Baldwin  V.  Litde,  64  Miss.  U6. 

When  the  agreement  is  shown  by  the  evidence 
the  deed  becomes  void.  Johnston  v.  Tuttle,  66 
Miss.  404. 

The  mortgage  is  void  4n  toVo.  Harman  v.  Hoe- 
kins,  66  Miss.  148. 

A  valid  delivery  of  the  goods  to  the  mortgagee 
may  be  made  notwithstanding  the  fact  that  the 
mortgage  was  void.    Baldwin  v.  Flash,  68  Miss.  598. 

Missouri. 

Qeneral  rvle%. 

To  render  a  mortgage  fraudulent  on  its  face  it 
must  plainly  or  by  necessary  implication  express 
the  right  of  the  grantor  to  remain  in  possession  and 
dispose  of  the  property.  Voorhis  v.  Langsdorf ,  81 
Mo.  451. 

If  the  goods  are  to  remain  in  the  possession  of 
the  mortgagor  to  be  disposed  of  in  the  ordinary 
course  of  business  the  mortgage  is  void.  White  v. 
Graves,  68  Mo.  228. 

Permission  to  remain  in  possession  for  the  pur- 
pose of  carrying  on  the  business  as  before  will  ren- 
der the  mortgage  void.  Lodge  v.  Samuels,  60  Mo. 
204;  Moaer  v.  Claes,  28  Mo.  App.  420. 

But  the  mere  fact  that  the  mortgagor  is  to  remain 
in  possession  wUl  not  render  the  mortgage  void. 
Hisey  V.  Gkx)dwin,  90  Mo.  866. 

Authorizing  the  mortgagor  to  retain  possession 
and  dispose  of  the  goods  in  the  regular  course  of 
business  paying  out  of  the  proceeds  all  necessary 
expenses  of  the  business  and  of  the  support  of  the 
mortgagor  and  his  family  as  long  as  he  should  de- 
posit the  excess  to  the  credit  of  the  mortgagee  is 
void.  Place  v.  Langworthy,  18  Mo.  629, 80  Am.  Dea 
758. 
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The  constructive  fraud  which  exists  where  there 
is  an  agreement  that  the  grantor  in  a  deed  of  trust 
shall  remain  in  possession  and  continue  to  sell  in 
the  ordinary  course  of  business  is  sufficient  to  sup- 
port ao  attachment.    Beed  v.  Pelletier,  28  Mo.  178. 

The  court  wiU  not  hear  extrinsic  evidence  to  en- 
able it  to  pronounce  the  mortgage  void  as  matter 
of  law.    Wek)er  v.  Armstrong,  70  Mo.  217. 

A  contemporaneous  agreement  is  sufficient  to 
avoid  the  mortgage.  State  v.  B'Oench,  81  Mo. 
468;  State  v.  Jacob,  2  Mo.  App.  188. 

ConttructUm  of  part<cti/ar  mortoagea, 

A  mortgage  by  a  mechanic  covering  all  tools, 
machinery,  materials,  stock,  etc.,  that  may  now  or 
hereafter  belong  to  the  mortgagor  in  the  course  of 
his  trade  or  business  is  not  void  on  its  face.  State 
V.  TSsker,  31  Mo.  446. 

The  mere  fact  that  the  mortgaged  property  is  a 
stock  of  drugs  is  not  sufficient  to  show  an  implied 
reservation  of  a  power  of  sale.  Weber  v.  Arm- 
strong, 70  Mo.  217. 

Attempting  to  cover  the  goods  ^^hioh  may  be 
added  from  time  to  time  to  said  stock"  is  not  suffi- 
cient to  render  the  mortgage  void  upon  its  face. 
Yoorhisv.  Langsdorf,  81  Mo.  461. 

Describing  the  goods  as  those  ^^ow  kept  and 
offered  for  sale  at  the  storeroom  at,**  etc.,  and  ex- 
tending it  to  cover  and  include  any  goods  which 
the  mortgagor  might  thereafter  add  to  the  stock, 
does  not  render  it  void  on  its  face.  Hewson  v. 
Tootle,  72  Mo.  688. 

A  mortgage  is  not  void  if  it  expressly  prohibits 
the  mortgagor  from  making  sales  without  the  ex- 
press consent  of  the  mortgagee.  Thompson  v> 
Foerstel,  10  Mo.  App.  290. 

It  is  void  if  It  confers  on  the  mortgagor  power  to 
substitute  other  property  in  place  of  that  covered 
by  the  mortgage.    State  v.  Busch,  88  Mo.  App.  440. 

And  if  it  attempts  to  cover  '"substitutes.**  Ood- 
dard  v.  Jones,  78  Mo.  518. 

Ifwtnictiofu. 

If  the  evidence  shows  the  mortgage  to  be  void 
the  court  should  so  inJBtruct.  MoOarthy  v.  Miller, 
41  Mo.  App.  200. 

The  court  should  instruct  that  if  the  Jury  find 
that  the  mortgagor  was  to  be  left  in  possession 
with  power  to  sell  they  should  find  the  conveyance 
void  as  to  creditors.  Bullene  v.  Barrett,  87  Mo. 
186. 

ToMng  ponession. 

There  seems  to  have  been  a  change  of  opinion  in 
this  state  as  to  the  elfect  of  taking  possession.  It 
was  held  at  one  time  that  taking  possession  of  tlie 
goods  will  not  perfect  the  title  of  the  mortgagee. 
Armstrong  v.  Tuttle,  84  Mo.  4S2. 

But  subsequent  cases  have  decided  that  if  the 
mortgagee  takes  possession  in  good  faith  to  secure 
his  claim  before  the  rights  of  other  creditors  at- 
tach,  he  may  hold  the  property  against  their  dalms. 
Greeley^.  Beading,  74  Mo.  800. 
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creditors,  without  reference  to  the  bona  fides 
of  tbe  parties.  We  gather  from  the  opinion, 
however,  that  the  court  strongly  douoted  if 
the  mortgage  would  be  invalia  in  case  the 
money  derived  from  the  sale  of  the  mort- 
gaged property  was  applied,  and  was  under- 
stood to  be  applied,  to  the  extinction,  in 
whole  or  in  part,  of  the  mortgage  debt. 
This  authority  must  govern  us  in  the  decision 
of  this  case.  But  that  case  can  hardly  be 
regarded  as  an  authority  in  support  or  the 
contention  of  respondents,  for  the  reason  that 
in  the  case  at  bar  it  does  not  appear  that  the 
mortgagor  was  authorized  by  the  mortgagee 
to  apply  the  proceeds  of  the  property  sold 
to  his  own  use  and  benetit.  But  the  case 
of  Byrd  v.  liorhes,  to  some  extent  at  least. 


would  seem  to  support  the  claim  of  the  re- 
spondents, and  was  probably  relied  on  as  au- 
thority for  the  conclusion  reached  by  the 
learned  judge  of  the  superior  court  in  this 
case.  In  that  case  it  was  stipulated,  among 
other  things,  in  the  mortgage,  that  "until 
default  be  made  in  the  payment  of  any  of 
the  said  promissory  notes,  and  so  long  as  the 
mortgagor  shall  keep  up  his  stock  oi  goods 
so  as  to  be  good  and  ample  security  for  the 
payment  of  the  principal  and  interest  of  the 
said  promissory  notes,  that  the  said  mort- 
gagor may  and  shall  have  the  right  to  retain 
possession  of  the  mortgaged  property,  and 
sell  and  dispose  of  the  same  in  the  usual 
course  of  his  retail  business  and  trade  or  in 
Job  lots  for  the  sole  use  and  benefit  of  mort. 


Where  the  mortffa«ree  In  good  faith  takes  actual  j 
poeseislon  of  tbe  gooda  prior  to  the  levy  of  attaoh- 
meat  for  the  purpose  of  securing  the  payment  of 
the  debt  and  oonttoues  to  hold  the  actual  poeses- 
sion  up  to  the  time  of  the  attachment  he  will  be 
protected.  Petrlng  v.  Cbrisler,  90  Mo.  664;  Dobyns 
T.  Meyer,  9&  Mo.  182,  aiBrming  80  Mo.  App.  60. 

Acquiring  possession  by  means  of  an  action  of 
replevin  is  sufficient.  Wood  v.  Hall,  28  Mo.  App. 
118. 

May  he  vaUd  in  part. 

The  mortgage  is  void  only  as  to  the  goods  to 
which  the  power  of  sale  relates.  Re  Kirkbrlde,  5 
Dm.  lie.  0- 

It  is  valid  as  to  property  not  within  the  power  of 
sale.    Donnell  v.  Byem,  60  Mo.  468. 

A  mortgage  on  a  stock  of  goods  and  fixtures  giv- 
ing power  to  sell  the  goods  in  the  usual  course  of 
business  is  not  invalid  as  to  the  fixtures.  BuUene 
V.  Barrett,  87  Mo.  186;  Kennedy  v.  Dodson,  44  Mo. 
App.  550. 

Proeeeda  iohe  applied  on  mortoaoe. 

The  mortgage  is  not  void  if  the  mortgagor  is  re- 
quired to  apply  the  proceeds  of  sales  in  discharge 
of  the  mortgage  debt.  Metzner  v.  Graham,  57  Mo. 
404;  Hubbell  v.  Allen,  90  Mo.  674. 

The  fact  that  the  provision  as  to  accounting  for 
proceeds  refers  to  the  **net  proceeds"  does  not 
avoid  the  mortgage.  Manhattan  Brass  Ck).  v.  Web- 
ster Glass  &  Q.  Co.  37  Mo.  App.  146. 

Montajia. 

A  provision  that  the  mortgagor  may  sell  in  the 
usual  course  of  trade  renders  .the  mortgage  void. 
Leopold  V.  Silverman,  7  Mont.  866. 

A  mortgage  of  a  stock  of  goods  which  leaves  pos- 
session with  the  mortgagor  with  power  to  sell  Id  the 
usual  course  of  trade  without  accounting  for  the 
proceeds  is  void.  Rochcleau  v.  Boyle,  II  Mont.  461; 
criticising  on  the  facts,  Leopold  v.  Silverman,  7 
Mont.  266. 

It  is  immaterial  whether  such  agreement  appears 
on  the  face  of  the  mortgage  or  by  intrinsic  evi- 
dence.  Ibid, 

It  is  not  void  in  toto.   Ibid. 

Amortgage  of  fixtures  and  "wloes,  liquors,  and 
cigars,"  with  the  provision  that  the  mortgagor  may 
remain  in  possession  and  carefully  use  the  mort- 
gaged property,  but  which  expressly  forbids  him 
to  make  away  with,  sell,  or  in  any  manner  dispose 
of  the  same,  is  not  void  on  its  .face.  Schwab  v. 
Owens,  10  Mont.  88L 

Nebraskit. 

Possession  with  power  of  sale  avoids  the  mort- 
gage. Tallon  V.  Bllison,  8  Neb.  76;  Hedman  v.  An- 
derson, 6  Neb.  800. 

If  matters  outside  tbe  mortgage  are  relied  on  the 
qnestion  is  for  the  jury.  Williams  v.  Adams,  6 
Neb.  210. 

The  mortgage  is  valid  between  the  parties  and 
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against  a  volunteer.   Gregory  v.  Whedon,  8  Neb. 
877. 

If  the  proceeds  are  to  be  applied  upon  the  mort- 
gage debt  the  mortgage  is  •ot  void  as  matter  of 
law.  Turner  v.  Killian,  12  Neb.  680;  Davis  v.  Scott, 
22  Neb.  164. 

Nevada. 

By  tbe  Nevada  statute  failure  of  the  mortgagee 
to  take  and  retain  possession  is  conclusive  evidence 
of  fraud.    Wilson  v.  Hill,  17  Nev.  401. 

New  Hampehire. 

Where  a  contemporaneous  agreement  permits 
the  mortgagor  to  make  sales  in  the  usual  course  of 
tbe  business  without  accounting  for  the  proceeds 
except  that  he  waste  keep  a  supply  equal  in  value 
to  the  property  .mortgaged  always  on  band,  the 
mortgage  is  void.  Ranlett  v.  Blodgett,  17  N.  H. 
298,  48  Am.  Dec.  608. 

Anagreementoutside  of  the  mortgage  will  ren- 
der it  void.    Putnam  v.  Osgood,  52  N.  H.  148. 

An  understanding  that  the  proceeds  are  to  bo  ap* 
plied  upon  the  mortgage  debt  will  prevent  the 
mortgage  from  being  declared  void,  and  such  un- 
derstanding need  not  be  incorporated  into  the 
written  permission  to  selL  Wilson  v.  Sullivan,  68 
N.  H.  280. 

The  proceeds  will  be  regarded  as  applied  upon  the 
debt  whether  they  have  been  received  by  the  mort- 
gagee or  not.   Ibid. 

The  proceeds  being  regarded  as  having  been  ap 
plied  on  the  mortgage  tbe  fact  that  they  are  mis- 
appropriated by  the  mortgagor  will  not  invalidate 
the  mortgage.    Gibbs  v.  Parsons,  64  N.  H.  66. 

A  statute  permitting  creditors  to  attach  the  in- 
terest of  the  mortgagor  does  not  change  the  law  la 
respect  to  fraudulent  conveyances.  Putnam  v. 
Osgood,  61  N.  H.  201. 

The  mortgagor  may  sell  as  agent  for  the  mort- 
gagee.   Wilson  V.  Sullivao,  supra. 

Taking  possession  under  a  void  mortgage  will  not 
perfect  the  title  of  the  mortgagee.  Janvrln  v. 
FOgg,  40  N.  H.  351. 

But  the  mortgagor  may  make  a  valid  pledge  to 
tbe  mortgagee  of  tbe  mortgaged  goods  which  will 
be  effective  to  perfect  the  mortgagee's  title  not- 
withstanding the  fact  that  the  mortgage  was 
fraudulent    Pettee  v.  Dustln,  68  N.  H.  809. 

New  Jersey. 

The  fact  that  the  mortgagor  is  authorised  to  sell 
in  the  usual  course  of  business  does  not  render  the 
mortgage' void  per  se,  but  the  question  of  fraud  is 
one  of  fact  to  be  determined  in  the  same  manner 
as  other  questions  of  fact  are  determined.  Lister 
V.  Simpson,  88  N.  J.  Bq.  488. 

Tbe  Federal  court  of  this  district  has  taken  a 
different  view  of  this  matter  and  held  the  mort- 
gage void.    Re  Bloom,  17  Nat.  Bankr.  Reg.  426. 
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KAgee,  until  the  said  promissory  notes  are 
fully  paid,  and  said  mortgage  debt  is  fully 
naia  and  satisfied.  ^  And  the  court  held  that 
the  mortgage  was  void  for  indefiniteness,  and 
as  being  fraud  on  creditors  of  the  mortgagor. 
It  was  observed  by  Chief  Justice  Greene,  who 
delivered  the  opinion  of  the  court,  that  the 
mortgage  fell  fairly  within  the  principle 
underlying  the  case  of  Robinson  v.  mliott,  89 
U.  8.  22  Wall.  513,  22  L.  ed.  758.  But  it 
would  seem  that  the  decision  of  the  court, 
in  its  application  of  the  doctrine  of  construc- 
tive fraud,  really  went  beyond  the  underly- 
ing principle  in  the  case  of  Robinson  v.  m- 
liott;  for  in  the  latter  case  of  Mr.  Justice 
Davis,  speaking  for  the  court,  used  this 
language :    ^  But  there  are  features  ingrafted 


I  on  this  mortgage  which  are  not  only  to  the- 
!  prejudice  of  creditors,  but  which  show  that 
other  consideration  than  the  security  of  the 
mortgagees,  or  their  accommodation  even, 
entered  into  the  contract.  Both  the  posses- 
sion and  right  of  disposition  remain  with  the 
mortgagors.  They  are  to  deal  with  the 
property  as  their  own,  sell  it  at  retail,  and 
use  the  money  thus  obtained  to  replenish 
their  stock.  There  is  no  covenant  to  account 
with  the  mortgagees,  nor  any  recognition 
that  the  property' is  sold  for  their  benefit." 
It  may  be  reasonably  inferred,  from  the 
language  above  quotea,  that  the  court  would 
have  sustained  the  mortgage  then  before  it 
had  the  features  spoken  oi  not  been  ingrafted 
on  it;  and  we  do  not  feel  certain  that  the 


New  Mexico* 

Ad  agreement  outside  of  the  mortgaire  that  the 
mortgaeror  may  transact  buBlaeas  as  before  while 
the  mortgage  is  to  revain  a  oonttnuing  lien  on  all 
goods  brought  into  the  Btook  for  an  indefinite  time 
renders  the  mortgage  void.  Speigelberg  v.  Hersoh, 
3  N.  M.  186. 

New  York. 

Ea/iiv  deetsUms. 

In  this  state  the  broad  proposition  that  a  stipu- 
lation in  the  mortgage  giving  the  mortgagor  pos- 
session with  power  of  sale  rendered  the  mortgage 
void  was  not  at  onoe  established.  Tbe  courts 
seemed  to  approach  it  gradually.  The  earliest  cases 
seem  to  have  been  decided  after  a  consideration  of 
all  tbe  facts  bearing  on  the  question  of  fraud. 

Thus  it  was  held  thatr- 

Permitting  the  mortgagor  to  remain  in  posses- 
sion and  sell  in  the  usual  course  of  trade  after  the 
mortgage  has  become  forfeited  without  any  ac- 
counting between  the  parties,  or  any  knowledge 
of  the  amount  due,  the  amount  of  the  mortgage 
being  originally  much  greater  than  the  debt,  is 
fraudulent  as  matter  of  law.  Diwer  v.  McLaugh- 
lin, 2  Wend.  596. 

That  where  tbe  mortgage  is  kept  secret  and  tbe 
mortgagror  remains  in  possession  using  and  dispos- 
ing of  the  property  as  absolute  owner,  a  verdict 
against  the  validity  of  the  mortgage  will  be  sus- 
tained although  tbe  Jury  was  wrongly  instructed. 
McLachlan  v.  Wright,  8  Wend.  348. 

That  a  stipulation  in  the  mortgage  that  the  mort- 
gagor shall  remain  m  possession  of  tbe  goods  until 
default  accompanied  by  the  authority  of  tbe  mort- 
gagee that  he  may  deal  with  .them  in  aU  respects 
as  other  merchants  do  with  their  merchandise  ren- 
ders the  mortgage  void  in  law  notwithstanding  it 
is  tied  under  the  provisions  of  the  Recording  Act. 
That  Act  does  not  repeal  the  statute  concerning 
fraudulent  conveyances.  Wood  v.  Lo?nry«  17  Wend. 

But  a  mortgage  leaving  the  mortgagor  in  posses- 
sion was  upheld  in  Levy  v.  Welsh,  2  Edw.  Ch.  443, 
6  L.  ed.  460,  although  he  continued  to  make  sales  in 
the  usoal  course  of  trade  on  the  ground  that  such 
possession  was  not  inconsistent  with  the  object  and 
intention  of  tbe  parties  and  there  had  been  no  for- 
feiture of  the  mortgage  although  it  does  not  ap- 
pear by  what  authority  he  continued  making  sales. 

The  rule  establighed. 

The  question  came  before  the  new  'court  of  ap- 
peals soon  after  its  organization. 

The  mortgage  provided  that  the!  mortgagor  was 
to  remain  and  continue  in  quiet  possession  and  full 
enjoyment  of  the  property  and  the  circumstances 
of  the  parties  and  other  provisions  in  the  mortgage 
tended  to  show  an  intention  that  the  mortgagor 
should  go  on  selling  the  goods  as  a  merchant  as 
though  he; was  the  absolute  owner.   The  court  was 
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>  equally  divided  in  opinion,  four  of  the  Judges  bold- 
ing  that  the  mortgage  was  void  upon  Its  face;  while 
the  other  four,  although  admitting  that  if  tbe 
mortgage  contained  a  provision  allowing  the 
mortgagror  to  go  on  selling  and  disposing  of  tbe 
goods  at  bis  pleasure  it  would  not  be  a  mortgage 
or  create  any  lien,  yet  were  of  tbe  opinion  that« 
since  no  such  provision  appeared  on  the  face  of 
the  mortgage  and  a  resort  to  other  evidence  was 
required  to  prove  it,  the  case  ought  to  be  submitted 
to  the  Jury,  stating  that  since  the  statute  made  re- 
taining of  possession  presumptive  evidenoe  of 
fraud  if  there  was  no  evidenoe  of  good  faith  the 
court  should  declare  the  fraud  as  matter  of  law: 
but  if  there  was  evidence  of  good  faith  the  ques« 
Uon  became  one  of  fact  and  should  be  submitted 
to  the  Jury.    Griswold  v.  Sheldon,  4  N.  Y.  682. 

When  the  question  again  came  before  the  court 
it  appeared  that  by  the  terms  of  the  mortgage  and 
the  schedule  attached  the  mortgagor  was  to  retain 
possession  and  sell  in  the  usual  course  of  trade  and 
the  mortgage  Hen  was  to  attach  to  any  purohasea 
as  they  were  from  time  to  time  made.  The  instru* 
ment  was  held  to  be  void  as  to  creditors  as  matter 
of  law.  Edgell  v.  Hart,  9  N.  Y.  216, 60  Am.  Dec 
682,  affirming  18  Barb.  880. 

The  court  subsequently  in  discussing  tbe  ques- 
tion said  that  where  the  agreement  is  that  the 
mortgagor  shall  make  sales  for  his  own  benefit,  it 
shows  conclusively  that  it  was  given  for  some  pur- 
pose other  than  that  of  securing  a  debt  to  the  mort- 
gagee, and  that  its  only  operation  must  be  to  preju- 
dice others,  and  therefore  it  cannot  be  shown  that 
the  mortgage  was  not  made  in  bad  faith  and  with* 
out  design  to  hinder  or  defraud  creditors  sinoe 
such  can  be  its  only  effect.  It  ia  so  plainly  fraudu* 
lent  that  tbe  court  should  so  pronounce  it,  and  it 
is  immaterial  whether  the  agreement  appears  on 
the  face  of  the  instrument  or  not.  Russell  v. 
wmne.  4  Abb.  Pr.  N.  S.  888, 87  N.  Y.  606,  97  Am. 
Dec.  756. 

An  agreement  that  the  mortgagor  may'deal  with 
the  goods  for  his  own  benefit  destroys  the  value  of 
the  mortgage  as  a  security  and  makes  it  available 
only  to  protect  the  property  from  creditors  and  se- 
cure it  to  tbe  mortgagor.  Such  a  transaction  Is 
necessarily  fraudulent,  whether  it  is  contained  iu 
tbe  mortgage  or  not.  Southard  v.  Pinckney,  5 
Abb.  N.  C.  196;  ,8.  C.  sub  rwm.  Southard  v.  Benner, 
72  N.  Y.  426. 

A  mortgage  which  Is  made  with  the  purpose  and 
effect  of  aUowing  the  mortgagor  to  continue  in 
possession  and  to  sell  the  mortgaged  goods  at  re- 
tail, and  receive  the  proceeds  to  his  own  use,  is 
fraudulent  and  void  as  against  creditors  because  it 
furnishes  conclusive  evidence  of  fraudulent  in- 
tent. The  instrument  cannot  operate  according  to 
its  intent  without  defrauding  creditors.  Marston 
V.  Vulter,  12  Abb.  Pr.  144,  8  Bosw.  120. 

In  discussing  the  eifect  of  tbe  statute  making 
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court  would  have  held  the  mortgage  void 
in  the  case  of  Btfrd  v.  Forbes,  on  the  author- 
ity of  Bobinson  v.  EUiott,  if  it  had  had  be- 
fore it  the  late  case  of  Etheridge  v.  Sperry, 
130  U.  S.  266,  35  L.  ed.  171,  in  which  that 
•case,  among  others,  is  reviewed,  and  its 
meaning  explained.  We  therefore  do  not 
consider  the  case  of  Bj/rd  v.  Forbes  as  abso- 
lutely settling  the  law  of  this  state  upon  the 
question,  and  we  certainly  would  not  be 
disposed  to  extend  the  doctrine  there  laid 
Hlown,  even  if  we  should  apply  it  to  a  like 
state  of  facts.  Moreover,  we  venture  the 
suggestion  that  the  mortgage  under  consid- 
-eration  in  that  case  might  well  have  been 
interpreted  as  showing  an  honest  intention 
■on  the  part  of  the  parties  to  it ;  and,  if  that 


be  true,  it  could  hardly  be  said  to  be  void 
as  matter  of  law.  When  two  constructions 
can  be  eiven  to  a  written  instrument,  one 
making  It  consistent,  and  the  other  inconsist- 
ent, with  honesty  and  fairness,  the  former 
should  be  adopted.  It  was  said  by  Campbell, 
</.,  in  Oay  v.  BidtoeU,  7  Mich.  519,  to  be  a 
cardinal  rule  never  to  infer  a  dishonest  mean- 
ing if  an  honest  one  is  possible,  and  consist- 
ent with  the  whole  tenor  of  the  instrument. 
This  is  a  sound  and  just  rule  of  construc- 
tion, and  furnishes  a  safe  test  in  determining 
the  validity  of  chattel  mortgages.  The 
tendency  of  the  later  decisions  appears  to  be 
against  declaring  these  instruments  fraudu- 
lent in  law,  unless  they  are  necessarily  so 
upon  their  face;,  and  towards  leaving  the 


fraud  a  question  for  the  Jury  one  of  the  oourtssaid 
that  an  instrument  oontaining'  a  trust  for  the  bene- 
fit of  the  mortjragor  Is  made  void  by  statute,  and 
that  there  is  no  question  for  tbe  Jury.  That  the 
•question  islentirely  different  from  the  onus  arlsinir 
under  the  statute  declaring  void  conveyances 
made  with  intent  to  delay  or  defraud  creditors  and 
making  tbe  question  of  intent  one  for  the  jury. 
Spies  V.  Etoyd,  1  B.  D.  Bmltb,  445. 

The  doctrine  finally  became  fully  settled  that  if 
the  mortirage  contemplates  the  disposal  of  the 
property  by  the  mortKaffor  in  the  usual  coarse  of 
business,  it  is  void.  Wairner  v.  Jones,  7  Daly,  875; 
Ball  V.  Slaf  ter,  26  Hun,  865. 

One  claiming  ander  the  mortgage  must  affirma- 
tively show,  in  the  absence  of  change  of  posses- 
sion, that  tbe  mortgage  was  made  in  good  faith 
and  without  any  intent  to  defraud  creditors  or 
purchasers,  and  also  that  the  mortgage  was  duly 
filed.    Otisv.8iU,8Barb.U0. 

But  the  court  cannot  declare  the  mortgage  void 
unless  an  agreement  has  been  made  either  in  the 
mortgage  or  between  the  parties  to  it,  the  neo- 
«68ary  construction  of  which  permits  the  mort- 
gagor to  make  sales  for  his  own  benefit.  Chatham 
Nat.  Bank  v.  O^Brien.  6  Hun,  881. 

Construction  of  partievlar  provisions. 

The  mere  insertion  of  a  provision  that  the  mort- 
gage shall  be  a  continuing  lien  upon  **the  stock 
or  goods  thereafter  brought  into  the  store,"  is  not 
of  itself  sufficient  to  show  permission  to  the  mort- 
gagor  to  deal  with  the  goods  which  will  render  the 
mortgage  void  per  se.  Yates  v.  Olmstead,  66  N.  Y. 
«33,  reversing  66  Barb.  4a 

An  agreement  that  the  mortgagor  may  sell  for 
cosh  or  on  credit,  use  the  proceeds  in  the  businesp, 
pay  a  certain  amount  on  the  debt  each  year,  keep 
the  stock  in  about  the  same  condition,  and  give  a 
new  mortgage  each  year  to  cover  additions,  ren- 
ders the  mortgage  void.  Cook  v.  Bennett,  88  N.  Y. 
8.  B.  688. 

A  mortgage  purporting  to  cover  all  goods  that 
maybe  substituted  for  those  mortgaged  is  void. 
Carpenter  v.  Simmons,  1  Bobt.  860;  Spies  v.  Boyd,  1 
E.  D.  Smith,  446. 

A  mortgage  of  a  stock  in  trade  and  the  "  increase 
and  decrease  **  thereof,  with  a  provision  that  the 
mortgagor  shall  remain  in  possession.  Is  void  as 
matter  of  law.  Mittnacht  v.  Kelly,  8  Keyes,  407, 8 
Abb.  App.  Dec.  801. 

The  mere  presence  of  a  covenant  that  the  mort- 
gagor shall ''  keep  about  the  same  amount  of  stock 
on  hand,"  will  not  render  the  mortgage  fraudulent 
as  matter  of  law.  Stedman  v.  Batchelor,  28  N.  Y. 
S*  R.  436. 

A  covenant  to  execute  new  mortgages  upon  all 
goods  purchased  to  replenish  stock  does  not  render 
the  mortgage  void.  Hi  neks  v.  Field,  87  N.  Y.  S.  R. 
784. 

18  L.  R.  A. 


PermisBion  to  sell  on  credit  and  turn  the  proceeds 
over  to  the  mortgagee  when  the  aooounts  are  col- 
lected wUl  render  the  mortgage  void.  City  Bank 
of  Rochester  v.  Westbury,  16  Hun,  466. 

But  if  the  aooounts  are  to  be  assigned  when  made 
and  credited  immediately  on  the  indebtedness  the 
mortgage  is  not  fraudulent  perse.  Caring  v.  Rich- 
mond, 28  Hun,  871. 

Implied  provisions  in  the  mortgage  that  the 
mortgagor  may  sell  on  credit,  taking  good  busi- 
ness paper  which  the  mortgagee  will  accept  and 
apply  on  the  debt,  and  that  part  of  the  avails  of 
sales  may  be  used  to  replenish  stock,  which  shall  be 
substituted  in  the  mortgage  in  place  of  the  goods 
sold,  by  monthly  renewals,  do  not  make  the  mort- 
gage void  on  its  face,  but  the  further  agreement 
to  permit  the  mortgagor  to  use  part  of  the  avails 
for  personal  expenses  will  do  so.  Brackett  v.  Har- 
vey, 91  N.  Y.  880,  reversing  85  Hun,  608. 

Agreements  not  in  the  mortgaoe. 

Contemporaneous  agreements  render  the  mort- 
gage void.    Re  Cantrell,  6  Ben.  488. 

A  tacit  understanding  is  sufficient  to  avoid  tbe 
mortgage.  Hangen  v.  Hachemeister,  5  L.  R.  A. 
187, 114  N.  Y.  666. 

If  the  agreement  exists  the  mortgage  is  void  al- 
though the  agreement  does  not  appear  on  its  face. 
Potts  V.  Hart,  00  N.  Y.  168. 

If  the  agreement  is  found  to  exist  from  the  evi- 
dence it  renders  the  mortgage  void  as  matter  of 
law.    Sperry  v.  Baldwin,  46  Hun,  185. 

Question  for  jury. 

If  there  was  no  direct  proof  of  such  an  agree- 
ment, but  evidence  from  which  it  can  be  inferred, 
the  case  is  one  for  the  Jury.  Bainbridge  v.  Rich- 
mond, 17  Hun,  806. 

Where  the  mortgage  Is  lawful  upon  its  face  and 
there  is  evidence!  that  the  transaction  was  fair  and 
honest  but  the  circumstances  tend  to  show  an 
agreement  that  the  mortgagor  should  continue 
making  sales  as  usual,  the  question  of  fraud  Is  for 
the  Jury.    Oarduer  v.  MoEwen,  19  N.  Y.  184. 

Mortgage  whoUy  void, 

Tbe  mortgage  is  void  not  only  as  to  the  part 
which  can  be  sold  but  in  toto.  Russell  v.  Winne,  4 
Abb.  Pr.  N.  8.  888,  87  N.  Y.  586,  97  Am.  Dec.  766: 
Dodds  v.  Johnson,  8  Thomp.  &  C.  815;  Spies  v.  Boyd, 
I  E.  D.  Smith,  448 ;  Smith  v.  My,  10  Nat.  Bankr. 
Reg.  558. 

Effect  of  mortgagee's  taking  possession. 

The  mortgage  cannot  be  perfected  by  taking 
possession  as  against  existing  creditors.  Dutcher 
V.  Swartwood,  15  Hun,  81;  Quinn  &  N.  B.  Brew.  Co. 
V.  Hart.  48  Hun,  308;  Delaware  v.  Ensign,  21  Barb. 
80 ;  Smith  v.  Ely,  supra. 

Even  taking  possession  and  selling  the  goods  and 
applying  the  proceeds  in  satisfaction  of  the  mort- 
gage will  not  give  the  mortgagee  a  right  to  retam 
them  against  attacking  creditors.  Mandeville  v. 
Avery,  124  N.  Y.  387,  reversing  57  Hun,  78. 
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question  of  fraud  open  to  investigation  as 
matter  of  fact ;  and  this  would  seem  to  be 
not  only  consonant  with  reason,  but  in  ac- 
cord with  sound  policy. 

In  New  V.  Sailors^  114  Ind.  407,  the  mort- 
gagor was  authorized  by  the  terms  of  the 
mortgage  to  retain  the  possession  of  the 
property  mortgaged,  with  authority  to  sell  at 
retail,  In  the  ordinary  course  of  trade.  There 
was  no  agreement  that  the  proceeds  should 
be  applied  to  the  liquidation  of  the  mortgage 
debt,  not  anything  to  show  an  agreement  or 
understanding  that  the  mortgagor  might  use 
the  proceeds  for  his  own  benefit,  and  it  was 
held  that  it  could  not  be  judicially  inferred 
that  the  mortgage  was  made  with  fraudulent 
intent.     See   also   Fieiher  y.  Syfers,  109  Ind. 


614 ;  McFaddm  y.  Fritz,  90  Ind.  590 ;  M<yrri^ 
y.  Stem,  80  Ind.  227.  And  it  may  be  her& 
remarked  that  these  cases  hold  the  contraij 
doctrine  to  that  supposed  to  obtain  in  Indi- 
ana at  the  time  the  decision  in  the  case  of 
Robinson  y.  Elliott  was  rendered  ;  and  as  the 
Federal  courts  follow  the  decisions  of  the 
highest  courts  of  the  several  states  in  which 
the  actions  arise  in  determining  the  validity 
of  chattel  mortgages,  if  the  same  case  were 
again  before  the  Supreme  Court  of  the  United 
States  it  would  in  all  probability  be  decided 
in  accordance  with  the  doctrine  of  the  In- 
diana decisions  to  which  we  have  referred. 
See  Etfieridge  v.  Sperry,  supra.  In  Kansas, 
mortgages  with  stipulations  like  the  one  be- 
fore us  have,  so  far  as  we  are  aware,  been 


But  it  has  been  held  that  if  the  goods  are  de- 
livered iBto  the  pofisessioa  of  the  mortgagee  with 
authority  to  sell  immediately  and  appropriate  the 
proceeds  to  the  payment  of  the  claim  before  the 
rights  of  other  creditors  attached,  the  mortgagee's 
rights  will  be  protected.  Brown  v.  Piatt,  8  Bosw. 
831. 

Morigaoor  as  agent  for  mortgagee. 

A  mortgage  of  a  stock  of  merchandise  which  re- 
quires the  mortgagor  to  take  charge  of  and  sell 
the  goods  and  apply  the  proceeds  to  the  debt  by 
paying  them  over  weekly  to  the  mortgagee,  and  to 
follow  the  mortgagee's  directions  in  the  conduct 
of  the  business,  is  not  fraudulent  as  matter  of  law. 
Ostrander  v.  Fay,  8  Abb.  App.  Dec.  48L 

An  agreement  that  the  mortgagor  shall  keep  pos- 
session and  retail  the  goods  for  cash  only,  paying 
over  the  money  to  the  mortgagee  is  not  fraudulent 
as  matter  of  law  but  presents  a  question  of  good 
faith  for  the  Jury.  Ford  v.  WilUams,  24  N.  T.  850 ; 
Conkling  v.  Shelley,  28  N.  Y.  860;  Miller  v.  Lock- 
wood,  82  N.  Y.  aOO:  Dolson  v.  Sazton,  11  Hun,  660. 

But  all  money  or  credits  taken  by  the  mortgagor 
when  acting  as  the  mortgagee's  agent  will  be  ap- 
plied in  reduction  of  the  mortgage,  whether  they 
have  been  collected  and  paid  over  or  not.  Conkling 
v.  Shelley,  mpra;  Brackett  v.  Harvey,  01  N.  Y.220; 
Ellsworth  V.  Phelps,  80  Hun,  646;  Spen*y  v.  Bald- 
win, 46  Hun,  126;  Smith  v.  Ely,  10  Nat  Bankr.  Reg. 
663. 

North  Carolina. 

To  And  fraud  as  matter  of  law  it  must  so  express- 
ly and  plainly  appear  in  the  deed  itself  as  to  be 
incapable  of  explanation  by  evidence  dehors. 
Cheatham  v.  Hawkins,  76  N.  C.  885. 

Merely  reserving  power  of  sale  in  the  usual  course 
of  business  is  not  sufficient  to  render  the  mortgage 
void.    JMd. 

Retention  of  possession  with  power  to  sell  with- 
out accounting  for  the  proceeds  raises  a  presump- 
tion of  fraud  which,  if  not  rebutted,  becomes  con- 
clusive, and  there  is  nothing  then  for  the  Jury  to 
pass  on  but  the  Jaw  pronounces  the  mortgage 
fraudulent.    IMd. 

When  the  necessary  consequences  of  an  act  are 
to  defraud  a  creditor  as  by  securing  property  for 
the  use  of  the  debtor  and  placing  it  beyond  the 
reach  of  his  debts,  patent  on  the  face  of  the  instru- 
ment or  proved  aHunile^  the  fraudulent  element 
cannot  be  purged  by  a  disavowal  of  such  intent  as 
present  in  the  mind  and  inducing  the  act.  Phifer 
V.  Erwin,  100  N.  C.  60. 

The  presumption  of  fraud  is  not  rebutted  by 
facts  that  the  debt  secured  was  bona  fide  and  that 
the  insolvency  of  the  debtor  was  unknown  to  the 
mortgagee.    Holmes  v.  Marshall,  78  N.  C.  262. 

The  presumption  of  fraud  cannot  be  removed 
by  proof  of  want  of  fraudulent  intent.  Cheatham 
V.  Hawkins,  80  N.  a  164. 

18  L.  R.  A. 


A  mortgage  to  secure  the  purchase  price  of  a 
stock  of  goods  which  contemplates  that  the  mort- 
gagor shall  carry  on  the  business,  make  sales,  and 
from  the  profits  pay  for  the  stock  is  valid.  Kreth 
V.  Rogers,  101  N.  C.  263. 

A  provision  requiring  the  employment  of  the 
mortgagor  at  a  stipulated  salary  in  disposing  of 
the  proi>erty  does  not  render  the  deed  void  on  its 
face.    Frank  v.  Robinson,  96  N.  C  80. 

Money  received  by  the  mortgagor  as  agent  for 
Che  mortgagee  will  be  applied  in  satisfaction  of  the 
mortgage  whether  received  by  tiie  mortgagee  or 
not.   Weill  v.  Tint  Nat.  Bank,  106  N.  C.  1. 

Ohio. 

Permitting  the  mortgagor  to  retain  possession 
with  power  of  sale  renders  the  mortgage  void  as 
against  subsequent  purchasers  and  execution  ored- 
tors.    Collins  v.  Myers,  16  Ohio,  647. 

An  extraneous  agreement  when  shown  will  ren- 
der the  mortgage  void.  -  Freeman  v.  Rawson,  b 
Ohio  St.  12. 

Intent  may  be  inferred  from  acts.  Re  2Canley,2 
Bond,  (Ohio)  261. 

A  stipulation  that  the  mortgagee  should  at  all 
times  hold  absolute  and  exclusive  possession 
against  all  purchaders  but  the  mortgagor  and  re- 
lease all  claims  to  the  mortgaged  property  as  soon 
as  the  debt  should  be  fully  paid  will  not  render  the 
mortgage  valid.    Harman  v.  Abbey,  7  Ohio  St.  218. 

The  attendance  of  the  mortgagee  and  his  per- 
mission to  the  mortgagor  to  sell  and  transfer  the 
entire  stock  to  a  third  person  is  not  equivalent  to 
his  taking  possession  of  the  property.  Morris  v. 
Devon,  2  Disney,  (Ohio)  218. 

The  Recording  Act  has  no  effect  to  validate  a 
mortgage  in  which  the  power  of  disposition  is  re- 
tained.   Freeman  v.  Rawson,  mprcL 

Taldng  possession  before  the  rights  of  other 
creditors  attach  perfects  the  rights  of  the  mort- 
gagee.   Brown  v.  Webb,  20  Ohio,  880. 

A  lower  court  In  Ohio  held  that  a  provision  that 
the  proceeds  should  be  applied  upon  the  mortgage 
debt  would  not  validate  the  mortgage.  Gk)od- 
enough  v.  Harris,  1  Disney,  (Ohio)  63. 

But  the  Supreme  Court  has  held  that  permitting 
the  mortgagor  to  sell  as  agent  for  the  mortgagee 
does  not  render  the' mortgage  void.  Kleine  v. 
Katzenberger,  20  Ohio  St.  110. 

OroiTon. 

Where  it  appears  either  by  the  face  of  the  mort- 
gage or  by  parol  evidence  that  the  mortgagee  baa 
given  to  the  mortgagor  an  unlimited  power  to  dis- 
pose of  the  mortgaged  property  for  the  use  of  the 
mortgagor  the  mortgage  is  void  as  to  purobasera 
and  attaching  creditors.  Orton  v.  Orton,  7  Or.  478, 
33  Am.  Rep.  717;  Aiken  v.  Pascal!,  10  Or.  408. 

Such  mortgage  ia  within  the  provisions  of  a  stat- 
ute making  void  all  conveyances  containing  a  truat 
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universally  sustained,  if  made  in  good  faith. 
In  WhitHon  v.  OHffls,  89  Kan.  211,  a  case 
quite  parallel  'v^ith  this,  a  chattel  mortgage 
on  a  stock  of  goods  containing  a  provision 
that  the  mortgagor  might  retain  possession 
and  sell  the  property  in  the  course  of  trade, 
and  account  for  the  proceeds,  and  receive 
out  of  such  proceeds  the  expenses  of  operat- 
ing the  business,  together  with  compensation 
and  the  means  of  subsistence  of  the  family 
of  the  mortgagor,  during  the  continuance  of 
the  business,  was  upheld  and  sustained  by 
the  court;  and  the  earlier  decisions  of  that 
court  are  to  the  same  effect.  See  Frankhouser, 
V.  EUstt,  22  Kan.  127,  31  Am.  Rep.  178; 
Hoioard  v.  Bohlfng,  86  Kan.  857.  In  Mich- 
igan, as  in  Indiana,  the  question  of  fraudu- 


lent intent  is  declared  by  statute  to  be  a 
question  of  fact  for  the  determination  of  the 
jury.  But  the  decisions  of  the  supreme  court 
of  that  state  discuss  the  question  quite  as 
much  upon  principle  as  with  reference  to  the 
statute,  and  we  infer  from  the  adjudged  cases 
that  the  rulings  of  the  court  would  have  been 
the  same  had  no  statute  been  enacted  upon 
the  subject.  In  the  leading  case  of  Oliver  v. 
Eaton,  7  Mich.  108.  which  was  very  similar 
in  point  of  fact  to  the  one  now  before  us, 
the  question  of  fraudulent  chattel  mortgages- 
is  very  exhaustively  discussed,  and  the  law 
applicable  to  the  subject  very  clearly  and 
forcibly  stated.  In  speaking  of  what  in- 
struments are  void  upon  their  face,  and  why 
they   are  so,   the  court  said:     "The   law, 


for  the  person  making  the  same.  Gatlin  v.  Currier, 
1  Sawy.  7. 

A  oontemporaneous  acrreement  will  avoid  ttie 
mortgage.   Jacobs  v.  Brvln,  9  Or.  00. 

Foreolosure  and  sale  under  the  mortgage  wUl  not 
alter  the  relations  of  the  parties.  Bremer  v.  Meek- 
enstein.  9  Or.  270. 

A  power  to  assign  subject  to  the  mortgage  does 
not  render  it  void.    Jacobs  v.  MoGalley,  8  Or.  126. 

PeniiBylTaiiia. 

In  Pennsylvania  chattel  mortgages  are  not  sane- 
tioned,  except  In  certain  special  statutory  oases. 
Buwer  v.  Van  Giensen,  6  W.  N.  C.  868. 

A  mortgage  without  delivery  of  possession  or 
other  Indicia  of  ownership  is  void.  Welsh  v.  Bekey, 
1  Penr.  &  W.  67. 

Continuing  in  posaeasion  without  recording,  ren- 
ders the  mortgage  void.  Clow  v.  Woods,  5  Serg.  & 
R.)!75. 

Rhode  Island. 

Power  to  sell  and  replace  does  not  render  the 
mortgage  void  on  its  face.  Williams  v.  Winsor,  12 
R.1. 12. 

South  Carolina. 

The  court  must  adjudge  the  existence  of  legal 
fraud  whenever  it  appears  upon  the  face  of  the 
instrument  itself.    Hirshkind  v.  Israel,  18  S.  C.  168. 

A  provision  that  the  mortgage  shall  cover  "  such 
goods,  etc.,  as  may  from  time  to  time  hereafter  be 
acquired  in  lieu  and  place  thereof  in  the  current 
business  of  the  mercantile  establishment,^*  does  not 
render  the  mortgage  void  as  matter  of  law.    iMd. 

South  Dakota. 

Inserting  in  the  mortgage  a  clause  excepting 
**8uch  goods  as  are  sold  in  the  usual  course  of  re- 
tail trade**  is  an  implied  permission  to  the  mort- 
gagor to  make  such  sales,  and  if  there  is  no  agree- 
ment that  the  proceeds  are  to  be  turned  over  to  the 
mortgagee  the  mortgage  is  presumptively  fraud- 
ulent.   Greeley  v.  Winsor  (S.  Dak.)  May  12, 1880. 

The  mortgage  if  fraudulent  at  law  is  so  alto- 
gether.   Greeley  v.  Winsor  (8.  Dak.)  March  4, 1801. 

Permitting  the  mortgagor  to  sell  as  agent  for  the 
mortgagee  does  not  avoid  the  mortgage.  Lane  v. 
Starr  (S.  Dak.)  May  1, 1800. 

But  the  proceeds  cancel  the  debt  pro  ianio.  Urid. 

TennoBsee. 

In  this  state  it  was  at  first  held  that  permission  to 
the  mortgagor  to  continue  his  daily  sales  from  the 
stock  unless  the  mortgagee  should  deem  himself 
inpecure  and  take  possession  does  not  render  the 
mortgage  void.  Hickman  v.  Perrin,  6  Coldw.  185. 
But  the  doctrine  of  that  case  seems  to  have  been 
somewhat  modified  by  later  decisions. 

Where  the  entire  stock  is  to  be  held  under  a  trust 
conveyance  it  is  void.  McCrasly  v.  Hasslock,  4 
Raxt.2. 
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Leaving  possession  in  the  mortgagor  with  power 
to  sell  renders  the  mortgage  void.  Tennessee  Nat. 
Bank  v.  Ebbert,  9  Heiak.  158. 

The  mortgage  is  void  whenever  the  intention  is 
shown  whether  in  the  mortgage  or  outside  of  it. 
Bank  of  Rome  v.  Haselton,  16  hetu  216. 

The  mortgage  is  entirely  void.   lh(d. 

The  mortgage  of  future  additions  to  stock  is  void 
upon  the  ground  that  such  a  transaction  irrespect- 
ive of  fraud  is  against  public  policy  throwing 
open  wide  a  door  for  possible  fraud  and  the  con- 
tract does  not  fall  within  that  class  of  which  a 
court  of  equity  will  decree  specific  performance. 
Phelps  V.  Murray,  2  Tenn.  Ch.  746. 

The  deed  is  not  void  if  it  contains  a  provision 
that  the  mortgagor  shall  account  for  the  proceeds* 
Saunders  v.  TurbeviUe,  2  Humph.  272. 

Texas. 

In  this  state  there  appear  to  have  been  two- 
changes  of  doctrine,  the  first  by  the  court^s  chaug- 
ing  its  opinion;  the  second  by  statute.  It  was  at 
first  held  that  power  to  sell  in  the  usual  course  of 
trade  without  applying  the  proceeds  upon  the 
mortgage  but  requiring  the  suhstitution  of  other 
goods  renders  the  mortgage  void.  Peiser  v.  Peti- 
colas,  60  Tex.  640. 

But  the  doctrine  of  that  case  was  limited  to  some 
extent,  and  changed  by  a  subsequent  case  which 
decided  that  power  to  the  mortgagor  to  conduct 
his  business  as  usual  in  the  ordinary  course  of  trade 
will  not  render  the  mortgage  void  as^matterof  law. 
Scott  V.  Alf  ord,  68  Tex.  02. 

The  court  in  that  case  said  that  it  is  only  where 
the  fact  or  intention  which  avoids  the  deed  is  ap- 
parent on  its  face,  or  a  necessary  deduction  there- 
from, that  the  court  can  pronounce  it  void. 

But  under  a  statute  subsequently  passed  the 
court  held  that  if  the  mortgagor  is  insolvent  he 
cannot  retain  possession  with  power  of  sale,  either 
by  an  express  provision  In  the  mortgage  or  by  a 
contemporaneous  agreement,  without  rendering 
that  mortgage  void.  Texas  Nat.  Bank  v.  Loven- 
berg,  68  Tex.  610. 

In  Wilber  v.  Kray,  78  Tex.  684,  the  statute  is  con- 
strued to  cover  a  case  in  which  it  did  not  appear 
thatlthe  mortgagor  was  Insolvent.  And  in  Cook 
V.  Halseli.  66  Tex.  6,  a  charge  was  approved  that 
told  the  jury  that  if  they  found  that  the  mortgagee 
intended  to  permit  the  mortgagor  to  continue  in 
possession  of  the  goods  and  seU  the  same  in  the  or- 
dinary course  of  trade  the  morterage  would  be  void. 

Employing  the  mortgagor  to  sell  the  stock  as 
agent  for  the  mortgagee  is  not  prohibited.  Bettis 
V.  Weir  Plow  Co.  (Tex.)  May  6, 1898. 
-  If  the  mortgagor  act  as  agent  for  the  mortgagee 
the  mortgage  is  not  void.  Crow  v.  Bed  Biver 
County  Bank,  62  Tex.  862. 

But  no  lien  is  valid  which  allows  the  debtor  to 
carry  on  his  business  and  account  for  the  profits 
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where  an  instrument  contains  illegal  pro- 
visions, and  such  as  are  not  reconcilable,  on 
any  possible  hypothesis,  with  an  honest  or 
legal  intent,  declares  it  void  upon  its  face, 
because  no  evidence  could  chancre  its  char- 
acter. The  cases  in  whicli  this  al)solute  and 
unchangeable  presumption  arises  are  not  nu- 
merous. There  are  other  cases  in  which, 
upon  the  face  of  the  instrument,  a  statutory 
presumption  arises  which  is  only  prima  facie 
evidence  of  fraud;  and  there  are  still  more 
cases  in  which  the  whole  illegalitv  charged 
must  be  made  out  by  extrinsic  eviaence.  In 
both  of  the  classes  last  named  the  jury  must 
determine  all  the  facts/'  And  in  the  same 
case  the  court  makes  this  pertinent  observa- 
tion: "By  leaving  each  case  to  the  jurj, 
each  instrument  is  made  to  stand  upon  its 
own  actual  merits;  which  is  much  safer  in 
questions  of  fraud  whose  manifestations  are 
infinitely  various  than  the  adoption  of  fixed 
rules,  which  must  fail  to  meet  numerous 
cases.*'  See  also  Gay  v.  Bidwell,  supra,  and 
Pe<>ple  V.  Bristol,  85  Mich.  28.  In  Iowa,  the 
same  doctrine  has  been  maintained  by  an 
unbroken  line  of  decisions  for  more  than  a 
quarter  of  a  century.  Torbert  v.  Hayden,  11 
Iowa,  435;  Huglies  v.  Cory,  20  Iowa,  399; 
Meyer  v.  Gage,  65  Iowa,  606;  Meyer  v. 
Evans,  66  Iowa,  179. 

In  the  latter  case,  by  the  terms  of  the  in- 
strument the  mortgagor  reserved  the  right  to 
sell  the  stock  of  go(^s  at  retail,  in  the  or- 
dinary course  of  trade  ;  and  there  was  a  parol 
understanding  that  the  mortgagor  should 
keep  up  the  stock,  and  that  the  expenses  of 
carrying  on  the  business  should  be  paid  out 
of  the  proceeds  of  the  sales;  and  there  was 
no  provision  in  the  mortgage,  nor  any  parol 
agreement  that  any  portion  of  the  proceeds  of 


the  sales  should  be  applied  on  the  mortgage 
debt,  but  by  the  terms  of  the  mortgage  the 
mortgagee  had  the  right  at  any  time  to  take 
possession  of  the  property  and  sell  the  same 
for  the  satisfaction  of  the  debt.  And  it  was 
held  that  the  validity  of  the  mortgage  de- 
pended upon  the  good  faith  of  the  parties  to 
the  transaction.  In  Etheridge  v.  Sperry,  su- 
pra, the  Iowa  decisions  above  cited  are 
referred  to,  and  the  doctrine  held  by  them  ap- 
proved. In  that  case  the  question  to  be  deter- 
mined was  whether,  as  matter  of  law,  a  mort- 
gage given  by  a  merchant  on  his  stock  of 
^oods  to  secure  debts  not  yet  due,  which  upon 
Its  face  had  no  imperfections,  contained  no 
reservations  for  the  benefit  of  the  mortgagor, 
and  was  apparently  only  for  the  security  of 
the  mortgagee,  and  gave  him  full  power  to 
take  possession  on  default  in  payment,  or  on 
any  misconduct  of  the  mortgagor,  or  when- 
ever he  pleased,  was  invalidated  by  the  fact 
of  a  parol  understanding,  at  the  time  of  its 
execution,  that  the  mortgagor  mi^ht  use  the 
proceeds  of  his  sales  to  support  himself,  and 
to  keep  up  the  stock  by  purchases,  applying 
all  of  the  surplus  to  the  mortgage  debt,  or 
whether  such  an  agreement  was  simplj  to  be 
taken  into  consideration,  together  with  the 
other  circumstances,  as  bearing  upon  the 
question  of  good  faith  of  the  parties.  The  Su- 
preme Court  of  Iowa  held  the  mortgage  valid, 
and  an  appeal  was  prosecuted  to  the  Supreme 
Court  of  the  United  States.  The  plaintiff  in 
error  rel  led  on  the  cases  of  Second  Nat.  Bank  of 
Leai>enw(yrtfiY.  HHnt,':SV,B,  11  Wall.  391,  20 
L.  ed,  190 ;  RMnson  v.  EUiott.  89  U.  S.  23 
Wall.  513,  22  L.  ed.  758 ;  and  Means  v.  Dowd, 
128  U.  S.  278,  32  L.  ed.  429,— all  cited  by 
the  respondents  in  this  case, — as  sustainin^c 
his  contention  that  the  instruments  were  in- 


only  to  the  person  holding  the  lien.  Duncan  v. 
Taylor,  68  Tex.  646. 

The  effect  of  the  Recording  Act  is  not  to  make  a 
recorded  mortgage  prima  facie  valid  which  prior 
thereto  would  have  been  fraudulent  in  law.  Peiser 
y.  Peticolas,  50  Tex.  646. 

The  Chattel  Mortgage  Act  does  not  make  valid 
that  which  the  law  pronounces  void.  Duncan  y> 
Taylor,  63  Tex.  646. 

Vermont. 

Permitting  the  mortgagor  to  sell  from  time  to 
time  does  not  render  the  mortgage  void,  at  least 
where  he  is  required  to  replace  the  property  sold 
by  other  of  similar  kind  and  value.  Peabody  v. 
Landon,  61  Yt.  818. 

Virginia. 

Where  it  was  proved  that  the  goods  were  to  re- 
main in  the  mortgagor's  possession  and  be  was  em- 
powered to  make  sales  of  them  but  to  account  to 
the  mortgagee  if  caDed  on,  the  mortgage  wus  held 
void  because  the  possesBion  and  power  of  sale  were 
incompatible  with  the  avowed  purpose  of  the  deed. 
Lang  V.  Lee,  8  Rand.  (Va.)  424. 

The  provision  that  the  mortgagor  shall  keep  pos- 
session of  and  sell  the  stock  of  goods  in  the  usual 
line  of  business  until  default  in  payment  of  the 
debts  secured  renders  the  mortgage  void.  Ad- 
dington  v.  Etheridge.  12  Gratt.  436. 

The  power  ta  continue  the  business  will  render 
the  mortgage  void  where  it  arises  by  clear  and  ir- 
resistible implication.  Perry  v.  Shenandoah  Nat. 
Bank,  27  Gratt.  768. 

Reservation  of  power  to  sell  the  goods  and  apply 
the  proceeds  as  the  mortgagor  should  see  fit,  ren- 
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ders  the  mortgage  void.  Saunders  v.  Waggoner, 
82  Va.  322. 

A  provision  that  if  any  of  the  goods  are  sold  the 
proceeds  shall  be  invested  in  other  like  goods 
which  shall  be  subject  to  the  mortgage  followed 
by  the  mortgagor  carrying  on  a  brisk  trade  with 
the  mortgaged  goods  for  more  than  a  year  renders 
the  mortgage  void.    Wray  v.  Davenport,  79  Va.  20. 

The  (^urt  cannot  presume  fraud  unless  the  terms 
of  the  instrument  preclude  all  other  inferences. 
Williams  r.  Lord,  75  Va.  800. 

Permitting  the  continuance  of  the  business  and 
replenishing  of  the  stock  by  a  mortgagor  under 
control  of  the  mortgagee  with  a  view  to  reaUzing 
the  fund  and  winding  up  the  business  is  not  fraud- 
ulent per  at.    Marks  v.  Hill,  16  Gratt.  400. 

The  invalidity  of  the  deed  is  not  affected  by  the 
fact  of  its  being  recorded.  McCormlck  v.  Atkin- 
son, 78  Va.  10. 

Washin^on. 

The  Recording  Acts  do  not  change  the  rules  of  the 
common  law  as  to  the  validity  of  such  mortgages. 
Wineburgh  v.  Schaer,  2  Wash.  Terr.  328. 

Permitting  the  mortgagor  to  sell  for  the  sole  pur- 
pose of  applying  the  proceeds  on  the  mortgage 
debt  does  not  avoid  the  mortgage.  Langert  v. 
Brown,  3  Wash.  Terr.  108. 

But  a  provision  that  the  goods  shall  be  disposed  of 
for  the  sole  benefit  of  the  mortgagee  either  by  ap- 
plying the  money  on  the  mortgage  or  in  keeping  up 
the  security  by  adding  to  the  stock  renders  the 
mortgage  void  if  it  provides  for  an  indefinite  con- 
tinuing lien.    Byrd  v.  Forbes,  3  Wash.  Terr.  819. 

Money  received  under  a  power  to  sell  for  the 
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val id  in  law.  And  in  reference  to  tliose  cases 
Mr.  Justice  Brewer,  in  delivering  the  opinion 
of  the  court,  said:  "While  there  are  some 
points  of  similarity  between  each  of  those 
cases  and  this,  and  while  there  are  observa- 
tions in  the  opinions  filed  in  them  pertinent 
and  correct  with  reference  to  the  special  facta, 
which,  if  disconnected  from  those  facts  and 
applied  here,  might  seem  authoritative,  yet 
there  arc  clear  and  sufficient  reasons  why  nei- 
ther the  decisions  nor  the  opinions  should 
control  this  case. "  After  referring  to  the  facts 
appearing  in  each  of  those  cases,  and  fully 
explaining  the  intent  and  meaning  of  the  case 
of  Robinson  v.  Elliott,  the  court  proceeded  to 
say :  "  In  neither  of  those  cases  is  it  affirmed 
that  a  chattel  mortgage  on  a  stock  of  goods  is 
necessarily  invalidated  by  the  fact  that  either 
in  the  mortgage  or  by  parol  agreement  'be- 
tween the  parties  the  mortgagor  is  to  retain 
possession  with  the  right  to  sell  the  goods 
at  retail.  On  the  contrarv,  it  is  clearly  rec- 
ognized in  them  that  such  an  instrument  is 
valid,  notwithstanding  these  stipulations,  if 
it  appears  that  the  sales  were  to  be  for  the 
benefit  of  the  mortgagee.  What  was  meant 
was  that  such  an  instrument  should  not  be 
used  to  enable  the  mortgagor  to  continue  in 
business  as  tiieretofore,  with  full  control  of 
the  property  and  business,  and  appropriating 
to  himself  the  benefits  thereof,  and  all  the 
while  holding  the  instrument  as  a  shield 
against  the  attacks  of  unsecured  creditors. '' 
In  determining  the  question  before  it  the 
court  accepted  the  law  of  Iowa  upon  the  sub- 
ject, as  settled  by  the  decisions  of  the  su- 
preme court  of  that  state,  as  decisive,  and 
accordingly  held  the  mortgages  in  con- 
troversy valid.  The  concluding  portion  of 
the  opinion  is  devoted  to  a  discussion  of  the 
question  upon  general  principles,    without 


special  reference  to  local  decisions ;  and,  as 
it  is  the  latest  expression  of  the  views  of 
the  court  upon  the  subject  to  which  our  at- 
tention has  been  directed,  we  feel  fully  war- 
ranted in  quoting  it  at  length.  It  is  as  foK 
lows :  "  Indeed,  if  this  were  an  open  question, 
we  could  not  be  blind  to  the  fact  that  the 
tendency  of  this  commercial  age  is  towards 
inci eased  facilities  in  the  transfer  of  prop- 
erty, and  to  uphold  such  transfers  so  far  as 
they  are  made  in  good  faith ;  and  it  is  at 
least  worthy  of  thought  whether  the  rulings 
made  by  the  supreme  court  of  Iowa  do  not 
tend  to  make  chattel  mortgages  more  valuable 
for  commercial  purposes,  without  endanger- 
ing the  rights  of  unsecured  creditors.  The 
law  now  generally  requires  a  record  of  all 
such  instruments,  and  that,  like  the  record- 
ing of  a  real  estate  mortgage,  gives  notice 
to  all  parties  interested  of  the  fact  and  ex- 
tent of  incumbrances.  Why  should  a  transac- 
tion like  this  be  condemned  if  made  in  good 
faith,  and  to  secure  an  honest  debt?  The 
owner  of  a  stock  of  goods  may  make  an  ab- 
solute sale  of  them  to  his  creditor  in  pay- 
ment of  a  debt.  If  an  absolute,  why  not  a 
conditional,  sale,  with  such  conditions  as  he 
and  his  creditor  may  agree  upon?  As  be- 
tween the  parties,  no  court  would  question 
this  right  or  refuse  to  enforce  the  conditions. 
The  interests  of  the  general  public  are  not 
prejudiced  by  any  such  transaction  between 
debtor  and  creditor.  Indeed,  they  are  rather 
promoted  by  any  arrangement  under  which 
the  mortgagor  can  continue  in  business,  for 
in  ninety -nine  cases  out  of  a  hundred  the  tak- 
ing of  possession  by  a  creditor  results  in 
closing  the  business,  and  turning  the  debtor 
out  of  employment.  The  only  parties  who 
can  claim  to  be  injuriously  affected  are  un- 
secured creditors.     But  they  are  notified  by 


benefit  of  the  mortgage  must  be  applied  in  satis- 
f acMon  of  the  mortgtLge  whetber  received  by  the 
mortgagee  or  not.  Warren  v.  His  Creditors,  8 
Wash.  4a. 

West  Virginia. 

lieservation  of  the  power  to  sell  the  stock  in  the 
usual  course  of  trade  renders  the  mortgage  void 
as  being  inconsiscent  with  the  trust  and  adequate 
to  the  defeat  thereof,  and  it  is  not  made  valid  by 
the  further  provision  to  supply  the  place  of  any 
goods  sold  by  additional  purchases.  Kuhn  v.  Mack, 
4  W.  Va.  194. 

The  insertion  in  a  mortgage  of  a  clause  obligat- 
ing the  mortgagor  to  keep  always  on  hand  a  stock 
equal  in  quality,  description,  and  value  to  that 
mortgaged  UDtil  the  debt  was  paid,  avoids  the 
mortgage.    Garden  v.  Bodwing,  9  W.  Va.  121. 

The  deed  is  veld  in  toto,  Claflin  v.  Foley,  ^  W. 
Va.  434. 

Wisconsin. 

Giving  the  mortgagor  possession  with  power  of 
sale  renders  the  mortgage  void.  Bowen  v.  Clark, 
1  Biss.  128, 5  Am.  Law  Reg.  206. 

If  the  power  of  sale  appears  on  the  face  of  the 
mortgage  the  court  must  declare  the  mortgage 
void,  if  not  the  question  of  its  existence  Is  for  the 
jury  under  the  Instruction  that  such  power,  if  it 
exists,  renders  the  mortgage  void.  Be  Kahley,  2 
Biss.  888. 

The  agreement  will  avoid  the  mortgage  although 
it  is  oral.    Stelnart  v.  Deuster,  28  Wis.  186. 
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The  fraud  may  be  inferred  from  the  conduct  of 
the  parties.    Baum  v.  Bosworth,  68  Wis.  196. 

The  mortgage  Is  so  fraudulent  as  to  be  ground 
for  attachment.  Anderson  v.  Patterson,  64  Wis. 
557. 

Astipulation  that  the  mortgagorshall  apply  one- 
half  of  the  proceeds  upon  the  mortgage  gives  him 
b.v  implioatlon  the  absolute  disposition  of  the  other 
one  half  and  renders  the  mortgage  void.  Blakes- 
lee  V.  Koesman,  48  Wis.  116. 

The  mere  fact  of  leaving  the  goods  In  the  mort- 
gagor's possession  with  instructions  to  sell  and 
make  remittances  to  the  mortgagee  does  not 
amount  to  fraud  as  matter  of  law.  Fisk  v.  Har- 
shaw,  45  Wis.  666. 

Permission  to  the  mortgagor  to  remain  in  pos- 
session of  the  goods  upon  his  promising  to  keep  the 
stock  in  as  good  condition  as  it  then  was  will  not 
be  construed  as  authorizing  sales  to  be  made  so  as 
to  avoid  the  mortgage.  Ealk  v.  Fielding,  50  Wis. 
389. 

The  fact  that  the  mortgagor  Is  authorized  to  sell 
goods  and  replace  them  with  others  to  be  paid  for 
out  of  the  proceeds  does  not  render  the  mortgage 
void.    Roundy  v.  Converse.  71  Wis.  624. 

The  mortgagor  may  be  left  in  possession  with 
power  to  keU.  for  the  benefit  of  the  mortgagee. 
Cotton  V.  Marsh,  8  Wis.  221. 

Taking  possession  will  not  perfect  the  mortga- 
gee's title.    Blakeelee  v.  Rossman,  48  Wis.  116. 

The  mortgage  is  void  only  as  to  the  goods  to 
which  the  power  of  sale  relates.  Re  Kahley,  2  Biss. 
883.  H.  P.  P. 
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the  record  of  the  exact  relations  between  the 
mortgagor  and  mortgagee,  and  surely  sub- 
sequent creditors  have  no  right  to  complain 
if  these  deal  with  the  mortgagor  with 
full  knowledge  of  such  relations.  '  Existing 
creditors  may,,  of  course,  challenge  the  good 
faith  of  the  transaction ;  but,  if  they  cannot 
disturb  an  absolute  sale  when  made  in  good 
faith,  why  should  they  be  permitted  to  chal- 
lenge a  conditional  one.  if  made  in  like  ^ood 
faith?  The  fact  that  fraudulent  relations  are 
possible  Is  hardly  a  sufficient  reason  for  de- 
nouncing transactions  which  are  not  fraud- 
ulent. So,  if  the  question  were  open  or  a 
new^  one,  unaffected  by  any  settled  law  of  the 
state,  we  incline  to  the  opinion  that  the 
question  is  not  one  of  law,  so  much  as  it  is 
of  fact  and  good  faith ;  and  that  the  decision 
of  the  supreme  court  of  Iowa  rests  on  solid 
principles." 

While  the  decisions  of  the  courts  of  the 
various  states  on  this  subject  are  irreconcil- 
ably in  conflict,  it  seems  to  us  that  the  rule 
adopted  in  the  foregoing  decisions  not  only 
rests  on  sound  principles  but  is  dictated  by 
wisdom  and  justice.  It  is  claimed,  however, 
by  the  learned  counsel  for  respondents,  that 
this  mortgage  is  fraudulent  in  fact,  if  not 
in  law.  But  we  have  carefully  examined  all 
the  testimony  in  the  case,  and  we  are  not 
convinced  by  the  evidence  that  appellant  was 
actuated  in  accepting  this  mortgage  by  any 
other  motive  than  a  desire  to  secure  in- 
demnity from  liability  upon  the  debts  therein 
set  forth.  From  the  evidence  before  us  there 
can  be  no  doubt  of  appellant's  liability  upon 
the  notes  and  accounts  mentioned  in  the  mort- 
gage, or  that  Eelleher,  in  consideration  of 
appellant's  interest  in  the  firm  of  Eelleher 
&  Co.,  at  the  time  of  its  dissolution,  prom- 
ised and  agreed  to  pay  the  notes,  and  to  in- 
demnify appellant  against  all  liability 
thereon,  and  all  loss  or  damage  resulting 
therefrom ;  and  the  fact  that  Kelleher  was  in- 
debted to  others  at  the  time  the  mortgage 
was  given  did  not  render  the  transaction 
fraudulent.  There  is  nothing  in  our  statutes 
preventing  a  debtor,  even  in  failing  circum- 
stances, fiom  preferring  one  creditor  over 
another  in  paying  his  debts.  Kor  is  it  illegal 
for  one  creditor  to  take  security  from  his  debt- 
or, tJiough  others  may  therebj^  be  prevented 
from  collecting  their  claims,  if  the  transac- 
tion is  entered  into  solely  for  the  purpose  of 
security,  and  not  for  the  purpose  of  aiding 
the  debtior  to  defraud  his  other  creditors. 
While  conceding  that  the  assignee  of  Eel- 
leher was  properly  permitted  by  the  court  to 
intervene  m  the  foreclosure  proceeding,  it  is 
contended  by  appellant  that  the  court  erred 
in  permitting  certain  attaching  creditors  to 
so  intervene,  and  that  the  court  further  erred 
in  refusing  to  strike  out  the  complaints  of 
the  interveners,  after  the  assignment,  for  the 
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alleged  reason  that  the  attachments  were  dis- 
solved by  force  of  the  Assignment  Law  of 
March  6,  1890,  and  that  a  mere  creditor  at 
large  had  no  legal  right  to  intervene  for  the 
purpose  of  contesting  the  validity  of  the 
mortgage.  But  if  we  concede  that  the  attach- 
ments were  discharged  by  Eelleher's  assign- 
ment for  the  benefit  of  nis  creditors,  after 
levy  but  before  judgment,  and  that,  gen- 
erally, a  creditor  at  large  cannot  intervene 
in  such  an  action,  we  are  nevertheless  of  the 
opinion  that  these  creditors  were  authorized 
by  section  1997  (Code  of  1881)  to  contest  tho 
right  of  appellant  to  foreclose  the  mortgage, 
which  was  all  they  undertook  to  do.  They 
asked  no  affirmative  relief  whatever,  but  sim- 
ply that  the  instrument  be  declared  invalid 
as  to  them. 

From  all  the  facts  in  this  case,  we  are  sat- 
isfied that  this  mortgage  was  valid  between 
the  parties  when  made,  and  we  are  not 
satisfied  that  it  was  rendered  invalid  by  any 
subsequent  conduct  of  the  parties.  We  are 
therefore  constrained  to  conclude  that  the 
court  erred  in  holding  the  instrument  void 
as  to  respondents.  But  we  think  the  mort- 
gage should  not  be  declared  a  lien  for  the 
whole  amount  of  the  ludgment  rendered  in 
favor  of  appellant.  According  to  its  own 
showing,  he  paid  the  three  notes  mentioned 
in  the  mortgage,  amounting  to  $9,401.80,  by 
giving  his  bond  for  $900  of  that  sum,  and 
paying  or  securing  the  remainder,  which  is 
$8,501.40,  at  the  rate  of  70  cents  on  the  dol  - 
lar,  including  Uie  expenses.  The  whole  sum 
actually  paid  on  the  notes  by  him  by  reason 
of  the  default  of  Eelleher  amounts  to 
$6,850.98,  which,  added  to  the  accounts  for 
which  he  became  responsible,  makes  the 
aggregate  sum  of  $7,615.98.  From  this 
should  be  deducted  the  sum  of  $400,  received 
by  him  from  Eelleher  out  of  the  proceeds  of 
the  mortgaged  goods.  This  leaves  the  suoi 
of  $7,215.98  as  the  amount,  exclusive  of  the 
attorneys'  fees  provided  for  in  the  mortgage, 
and  costs,  for  which  the  mortgage  should  be 
declared  a  lien.  We  have  included  no  in- 
terest, for  the  reason  that  we  have  discovered 
no  evidence  showing  that  any  was  paid. 

TJie  judgment  of  the  court  below  w  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  judgment  for  plaintiff,  and  against 
defendant  W.  T.  Eelleher,  for  said  sum  of 
$7,215.98,  together  with  10  per  cent  of  said 
sum  as  attorneys'  fees,  and  for  costs,  and  a 
decree  foreclosing  said  mortgage  lien,  and 
applying  the  proceeds  of  said  mortgaged 
property  to  the  satisfaction  of  said  judgment 
and  decree. 

Hoyt»  Stilest  Scott,  and  Dunbar,  </«/.» 
concur. 

Petition  for  rehearing  overruled. 
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W.  8.  LAWSON,  Flf.  in  Err,, 
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( W.Va. 


.) 


*1.  In  an  action  ag^afaist  a  physieian 
for  malpractice*  a  witness  testified 
that  he  was  *'well  acquainted  with  the 
physical  ability  of  the  plainti^F  to  per- 
form manual  labor,  both  before  and  since  the 
breaking  of  his  arm;  that  the  said  plaintiff,  before 
the  injury,  was  a  stronif  able-bodied  man ;  that 
since  he  has  been  hurt  the  plaintiff  has  l)een  un- 
able to  perform  no  more  than  one  half  a  man^s 
work ;  that  witness  had  worked  with  plaintiff 
both  before  the  arm  was  broken  and  since ;  that 
witness  and  plaintiff  were  both  farmers,  and 
lived  near  together.''*  This  testimony  was  com- 
petent, and  ought  not  to  have  been  excluded. 

2.  The  s^eneral  rule  is  that,  where  a 
party  is  competent  to  prove  the  mo- 
tives and  intentions  which  have  governed 
his  own  conduct,  he  may  state  In  general  terms 
that  he  did  or  refrained  from  doing  a  particular 
thing,  material  to  the  issue,  on  account  of  infor- 
mation received  from  a  third  person ;  but  he 
cannot  go  into  details,  or  give  conversations  with 
third  persons,  held  not  in  the  hearing  of  the  op- 
posite party. 

8.    When  a.physician  is  employed  to  at- 
tend upon  a  sick  person,  his  employ- 
ment :.  continues   while    the   sickness 
lasts,  unless  put  to  an  end  by  the  assent  of  the 
parties,  or  revoked  by  the  express  dismissal  of 
the  physician.    The  physician  is  bound  to  bestow 
such   reasonable  ordinary  care,  skill  and  dili- 
gence as  phjrsicians  in  the  same  neighborhood, 
in  the  same  general  line  of  practice,  ordinarily 
have  and  exercise  In  like  cases.    Time  and  local- 
ity are  to  be  taken  in  the  account,  and  the  piiy- 
sician  is  bound  to  exercise  the  average  degree  of 
skill  possessed  by  the  profession  in  such  locality. 
In  the  absence  of  special  agreement,  his  engage- 
ment is  to  attend  the  case  as  long  as  It  requires 
attention,  unless  he  gives  notice  of  his  intention 
to  discontinue  his  visits,  or  is  dismissed,  as  afore- 
said; and  he  is  bound  to  exercise  reasonable  and 
ordinary  care  and  skill  in  determining  when  his 
attendance  should  cease.    But  his  engagement  is 
not  to  cure  the  patient:  that  is,  he  does  not  Insure 
that  his  treatment  wiU  be  successful.    The  mere 
failure  to  effect  a  cure  does  not  even  raise  a  pre- 
sumption of  a  want  of  proper  care,  skUL,  und 
diligence.    It  is  the  duty  of  the  patient  to  co- 
operate with  the  physician,  and  to  conform  to  his 
prescriptions  and  directions,  and  if  he  neglect  to 
do  so  he  cannot  hold  the  physician  responsible 
for  his  own  neglect.    On  the  other  hand,  he  has  a 
right  to  rely  upon  the  instructions  and  directions 
of  his  physician,  and  incurs  no  liability  by  so 
doing. 

4.  If  a  physician  sue  fbr  his  services, 
and'there  is  no  appearance  by  the  pa- 
tient, defendant  in  that  suit,  recovery  by  the 
former  does  not  estop  the  latter  from  bringing  a 
cross-action  for  malpractice;  but  if  he  appear, 

^Beadnotes  by  Lucas,  P. 


unless  the  record  show  that  It  vras  not  to  defend, 
but  solely  to  disclaim  the  waiver  to^his.own 
right,  he  is  estopped  by  the  recovery. 

6.  A  declaration  charged  that  the  de- 
fendant after  having^  entered  upon  the 
treatment  and  cure  of  the  plaintiff, 

"carelessly,  negligently,  and  unskiUfully  con- 
ducted himself  in  that  behalf,"  etc.,  and  that  by 
means  of  the  defendant's  ''careless,  negligent, 
improper,  and  unskillful  attention,"  etc.,  the  in- 
Jury  resulted.  Under  these  averments,  the 
plaintiff  might  recover  for  abandonment  of  his 
treatment  by  the  physician. 

(HoU,  J.,  (li«iene«  from  proposition  U.)  , 

(Decembers,  1862.) 


NOTB.— The  very  elaborate  review  of  the  dis- 
puted question  as  to  the  effect  of  a  Judgment  for  a 
physlcian*s  compensation  upon  a  suit  for  malprac- 
tice is  so  complete  that  annotation  on  the  question 
would  appear  superfluous. 
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ERROR  to  the  Circuit  Court  for  Tyler 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  against  defendant,  a  pbysiciao,  for 
alleged  malpractice.  Beftersed, 
The  facts  are  slated  in  the  opinion. 
Messrs.  O.  D.  Smith  and  Stuart  ft  Farr, 
for  appellant: 

It  was  the  duty  of  defendant  to  use  reason- 
able care  and  diligence  in  treating  plaintiff's 
arm,  and  the  plaintiff  had  a  right  to  presume 
the  defendant  had  discharged  his  duty  in 
treating  his  arm,  and  bad  the  right  to  rely  on 
the  treatment,  instructions,  and  directions 
given  him  by  the  defendant. 

See  Rilep  v.  West  Virginia,  C.  dk  P.  B.  Co, 
27  W.  Va.  150;  Patten  v.  Wiggin,  51  Me:  5W, 
81  Am.  Dec.  598;  Leighton  v.  Sargent,  27  N. 
H.  4«0,  59  Am.  Dec.  888. 

Plaintiff  if  entitled  to  recover  could  recover 
for  "costs  and  expense  paid  out  in  endeavoring 
to  be  cured." 

Riley  v.  West  Virginia,  C.  d  P.  E,  Co, 
supra;  Shearm.  &  Redf.  Neg.  §  606;  Wilson  y. 
Wheeling,  19  W.  Va.  825,  42  Am.  Rep.  780. 
^  If  plaintiff  had  a  rig^t  to  recover,  he  had  a 
right  to  recover  according  to  the  permanent 
reduction  of  his  power  to  earn  money. 

See  Rileg  v.  West  Virginia,  C.  dk  P,  B,  Co, 
svpra;  Shearm.  &  Redf.  Neg.  §  606;  Bansom 
v.  New  York  &E.  B,  Co.  15  N.  Y.  415 ;  Pe&- 
pU  V.  Haws,  20  How.  Pr.  34 ;  Starkie,  Ev. 
p.  526. 

There  is  not  one  word  of  evidence  even  tend- 
ing to  prove  that  Lawson  ever  accepted  Smith 
as  his  physician  instead  of  Conaway.  Cona- 
way  had  notice  that  Lawson  relied  on  him,  by 
the  efforts  of  Lawson  to  get  him  to  come  back. 
This  was  sufficient..  If  he  had  not  had  notice, 
it  might  be  considered  that  he  waived  Cona- 
way's  services  for  Smith's.  Notice  to  either 
one  was  sufficient.  By  analogy  the  same  rule 
would  apply  to  a  physician  as  to  an  attorney. 
An  attorney  cannot  delegate  his  authority. 

See  Orotty  v.  Bktgle,  35  W.  Va.  148;  Story, 
Ag.  §  18. 

Conaway  had  no  right  to  testify  to  a  con- 
versation between  him  and  Smith  in  the  absence 
of  Lawson. 

1  Greenl.  Ev.  g§  98,  99. 

If  Conaway  had  the  right  to  employ  Smith, 
and  if  he  should  be  credited  with  Smith's 
visits,  then  Smith  was  his  agent,  and  he  would 
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be  respousible  for  Smith's  acts,  conduct,  declar- 
atioDS,  and  treatment  of  the  arm. 

Hyme  v.  JKrtwn.  23  S.  C.  226,  55  Am.  Rep. 
15. 

Smith's  admissions,  declarations,  directions, 
statements,  and  acts  bound  Conaway. 

BalUmore  d  0,  R.  Co,  v.  C?ir%st%e/5  W.  Va. 
835;  1  Greenl.  Ev.  §  113. 

By  instructing  ttiat  treatment  by  the  phy- 
sicians to  the  11th  of  the  month,  so  it  was 
done  with  ordinary  skill,  etc.,  was  all  that  was 
required  of  them,  the  court  virtually  instructed 
the  jury  that  Conaway  was  by  Lawson  dis- 
charged on  the  11th. 

This  was  an  instruction  as  to  weight  of  evi- 
dence. 

2  Whart.  &  S.  Medical  Jurisprudence, 
§  1092  ;  McDoxtell  v.  Crawford,  11  Gratt.  405  ; 
State  V.  Thompwn,  21  W.  Va.  741. 

This  instruction  said  to  jury  if  they  found 
that  **the  plaintiff  accepted  the  services  of 
Smitb  instead  of  Conaway,  and  made  no  ob- 
jection, etc."  There  is  no  evidence  to  warrant 
anv  such  instruction.  All  the  evidence  on  the 
subiect  is  in  substance  that  Conaway  sent 
Smith,  and  Lawson  was  all  of  the  time  sending 
for  Conaway  and  not  recognizing  Smith  as  the 
phvsician. 

'McMechen  v.  McMechen,  17  W.  Va.  684,  41 
Am.  Rep.  682;  SchuylkiU  dt  Z>.  Imp.  d  R,  Go, 
V.  Munwn,  81  U.  S.  14  Wall.  447,  20  L.  ed. 
871 ;  StorrB  v.  Feiek,  24  W.  Va.  600. 

Physicians  and  surgeons  are  bound  to  ex- 
ercise such  reasonable  care  and  skill  as  is  us- 
ually possessed  and  exercised  by  physicians 
and  surgeons  in  good  standing  in  the  vicinity 
or  localuy  of  his  practice,  having  due  regard 
to  the  aclvanced  state  of  medical  or  surdcal 
science  at  the  time,  where  he  holds  himself  out 
and  accepts  employment  as  such  physician  or 
surgeon. 

Nelson  v.  Harrint/ion,  1  L.  R.  A.  719,  72 
Wis.  591,  7  Am.  St.  Rep.  900. 

There  might  be  mere  quacks  as  a  profession 
in  a  community,  and  if  the  instructions  given 
are  right  then  it  would  be  by  these  that  a 
standard  would  be  set,  but  the  law  does  not 
recognize  such  standard.  The  comparison  is 
between  physicians  in  good  standing. 

Oramm  v.  Boener^  56  Ind.  497 ;  Howard  v. 
Qrorer,  28  Me.  97,  48  Am.  Dec.  481. 

The  burden  of  showing  contributory  negli- 
gence is  on  the  defendant. 
■  ,  Washington  v.  RalUmore  &  0.  R.  Co,  17  W. 
Va.  216;  Ohio  Valley  Iron  Works  v.  Mounds- 
viUe,  11  W.  Va.  80;    Whart.  Neg.  §§  423,  425. 

It  was  not  negligence  for  Lawson  to  obey 
the  phvsician's  instruction. 

See  Dimnuy  v.  Wheeling  &  E.  O.  R.  Co.  27 
W.  Va.  82,  55  Am.  Rep.  292;  Shear m.  &  Red f. 
Nee.  S  30. 

The  presumption  is  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

Adams  v.  Iron  Cliffs  Co,  78  Mich.  271.  18 
Am.  St.  Rep.  441. 

It  was  for  the  jury  to  say  whether  abandon- 
ment was  negligently  done,  even  if  it  was 
abandonment. 

2  Wharton  &  S.  Medical  Jurisprudence, 
§  1092. 

Defendant  is  as  liable  for  neglect  in  applica- 
tion of  skill  as  for  want  of  skilL 
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Long  V.  Morrison,  14  Ind.  595,  77  Am.  Dec. 
72. 

Conaway  impliedly  contracted  with  Lawson 
that  he  possessed  a  reasonable  degree  of  learn- 
ing and  skill  when  he  undertook  the  treatment 
of  the  arm. 

Leightan  v.  Sargent,  27  N.  H.  460,  59  Am. 
Dec.  388:  Ne/son  v.  Harrington,  1  L.  R.  A. 
719,  72  Wis.  591,  7  Am.  St.  Rep.  900. 

A  physician  cannot  turn  a  case  of  this  char- 
acter over  to  another  who  never  treated  a  case 
of  like  kind,  and  escape  responsibility  for  his 
acts,  just  because  the  patient  did  not  drive  the 
one  sent  off  and  refuse  his  advice  or  instruc- 
tions. 

If  Lawson  did  suggest  that  it  was  not  neces- 
sary for  physicians  to  come  back  in  the  absence 
of  warning  by  them  to  him  of  the  danger,  yet 
Conaway  would  be  responsible.  He  could  not 
escape  responsibility  unless  patient  acted  con- 
trary to  his  advice. 

Moor  V.  Vasne,  31  Me.  375:  Hibbard  v. 
Thompson,  109  Mass.  286. 

Physicians  are  presumed  to  know  the  danger 
of  ceasing  their  visits  in  case  of  this  kind  on 
eleventh  day,  and  it  was  their  duty  to  have  so 
warned  the  patient.  Then  if  he,  contrary  to 
the  advice,  discharged  them,  he  no  doubt 
would  be  responsible  for  consequences,  but 
otherwise  not. 

Chamberlain  v.  Porter,  9  Minn.  260. 

Messrs.  D.  F.  Pu^h  and  Henry  M.  Rus- 
sell, for  appellee: 

The  ability  of  one  to  labor  is  not  matter 
for  expert  testimony. 

Welch  V.  Franklin  Ins.  Co,  28  W.  Va.  288. 

One  not  shown  to  be  an  expert  cannot  testi- 
fy as  such. 

Rogers,  Expert  Testimony,  §  3. 

The  decision  of  the  court  below  on  the  pre- 
liminary question  of  the  witness's  qualification 
will  not  be  reviewed  unless  plainly  erroneous. 

Com.  V.  Sturtivant,  117  Mass.  122,  19  Am. 
Rep.  401. 

Where  the  conduct  of  a  party  is  in  question 
it  is  proper  to  show  the  iniormation  on  which 
he  acted. 

1  Taylor,  Ev.  513. 

A  physician  is  only  liable  for  a  failure  to  ex- 
ercise ordinary  care,  diligence  and  skill. 

Shearm.  &  Redf.  Neg.  §§  433.  434:  Ely  v. 
Wilbur,  49  N.  J.  L.  685,  60  Am.  Rep.  668. 

He  is  not  bound  to  possess  the  highest  skill. 

Quinn  v.  Donovan,  85  111.  194  ;  iymothers  v. 
Hanks,  34  Iowa,  286,  11  Am.  Rep.  141. 

The  skill  of  the  profession  in  the  commu- 
nity is  a  proper  criterion. 

Cooley,  Torts,  648,  649 :  Shearm.  &  Redf. 
Neg.  ^  486;  Kelseu  v.  Hay,  84  Ind.  189;  Hathom 
V.  Richmond,  48  Vt.  557;  Gates  v.  Fleischer,  67 
Wis.  504;  Nelson  v.  Harrington,  1  L.  R.  A. 
719,  72  Wis.  591,  7  Am.  St.  Rep.  900. 

A  phvsician  is  not  bound  to  continue  his 
visits  after  he  has  l}een  dismissed  or  after  the 
emergency  has  passed. 

Shearm.  &  Redf.  Neg.  §  441 ;  Bailou  v. 
Prescott,  64  Me.  305;  Dale  v.  Donaldson  Lum- 
ber Co.  48  Ark.  18^. 

In  an  action  for  malpractice  contributory 
negligence  is  a  complete  defense. 

Loufer  v.  VYanis,  115  Ind.  334 ;  Jones  v. 
Angell,  95  Ind.  870;  Chamberlain  v.  Porter,  9 
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Minn.  260;  Potter  v.  Warner,  91  Pa.  862,  86 
Am.  Rep.  668;  Reber  v.  Herring,  115  Pa.  599. 

If  the  plaintiff  sue  for  abandonment  of 
the  case,  he  ahould  declare  speciflically  upon 
that  feature  of  it. 

BemuB  V.  Howard,  3  Watte,  255;  Hawker  v. 
Baltimore  d  0.  R,  Co.  15  W.  Va.  628,  86  Am. 
Rep.  825. 

The  plaintiff  cannot  recover  his  expenses  in 
being  cured  of  the  original  injury,  but  only 
those  consequent  upon  the  malpractice. 

Field,  Damages,  §  600;  heighten  v.  Sargent, 
81  N.  H.  119,  U  Am.  Dec.  828. 

A  recovery  by  the  physician  in  an  action  for 
his  bill  for  services  is  a  bar  to  an  action  for 
negligence. 

My  V.  Wilbur,  and  Dale  v.  Donaldson  Lum- 
her  Oo.  supra;  Bellinger  v.  Craigue,  81  Barb. 
684;  Blair  v.  Bartlett,  75  N.  Y.  150.  81  Am. 
Rep.  455;  1  Field,  Lawyers'  Briefs,  ^  91. 

Loeas*  P.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  on  the  case  for  damajres 
against  a  phvsician  for  malpractice.  The 
plaintiff  suecf  in  the  circuit  court  of  Tyler 
county  for  $10,000  damages,  but  the  jury 
found  for  the  defendant,  and  the  court  gave 
judgment.  The  plaintiff  moved  for  a  new 
triuT,  and  took  sundry  exceptions,  and  the 
case  comes  before  this  court  on  the  bills  of 
exception  reserved  in  the  court  below,  and 
made  a  part  of  the  record.  We  will  take 
these  up  in  their  order,  and  dispose  of  such  of 
them  as  are  material  to  the  issue  involved. 

The  first  exception  is  to  the  ruling  of  the 
circuit  court  in  excluding  the  following 
testimony  of  one  C.  W.  Smith,  called  for 
the  plaintiff :  "  Witness  testified  that  he  was 
well  acquainted  with  the  physical  abilitv 
of  the  plaintiff  to  perform  manual  labor  both 
before  and  since  the  breaking  of  his  arm ; 
that  the  said  plaintiff,  before  the  injury, 
wtia  a  strong,  able-bodied  man ;  that  since 
he  has  been  hurt  the  plaintiff  has  been  un- 
able to  i)erform  no  more  than  one  half  a 
man's  work ;  that  witness  had  worked  with 
plaintiff  both  before  the  arm  was  broken  and 
since ;  that  witness  and  plaintiff  are  both 
farmers,  and  live  near  together. **  We  think 
that  this  was  competent  testimony,  and  was 
improperly  excluded.  It  is  the  expression 
of  neither  an  opinion  nor  a  conclusion,  but 
a  fact  going  to  show  the  inability  to  work 
on  the  part  of  the  plaintiff,  as  compared 
with  his  former  condition,  and  was  relevant 
and  proper.  In  the  form  given,  it  was  cer- 
tainly not  very  valuable  testimony,  but  that 
was  for  the  jury.    Its  relevancy  and  com- 

gitency   were  unquestionable.      1   Greenl. 
v.  g  440. 

The  second  bill  of  exceptions  was  taken 
because  the  court  admitted  the  following 
testimony  given  by  the  defendant,  E.  B. 
Conaway,  in  his  own  behalf :  **  State  whom 
you  employed  to  treat  plaintiff's  arm  after 
the  5th  day  of  October,  1888.  Anstoer,  On 
the  6th  day  of  October,  1888,  A.  Lawson 
came  for  me  to  go  to  see  plaintiff,  and  I 
sent  Dr.  Smith  to  attend  him.  On  October 
11,  1888,  I  sent  Smith  again.  Questiim  by 
same :  State  what,  if  anythinff,  Dr.  Smith 
told  you  plaintiff  said  to  him  (Smith)  about 
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coming  back  to  see  plaintiff  on  the  visit  of 
October  11,  1888.  A,  In  the  morning  Dr. 
Smith  told  me  that  Lawson  had  discharged 
us, — this  was  at  my  oflSce,  in  Centre vi lie, 
the  morning  after  the  visit,— and  that  he 
wanted  me  to  take  a  haystack  on  the  bill." 
The  general  rule  is,  where  a  part^  is  com- 
petent to  prove  the  motives  and  intentions 
which  have  governed  his  own  conduct,  he 
mav  state  in  general  terms  that  he  did  or  re- 
frained from  doing  a  thing  on  account  of 
information  received  from  third  persons; 
but  he  cannot  fo  into  details  as  to  conversa- 
tions with  third  persons,  held  not  in  the 
hearing  of  the  opposite  party.  In  this  case 
the  witness  could  have  stated  that  he  re- 
frained from  paying  another  visit  to  the 
plaintiff,  who  was  his  patient,  on  account 
of  information  received  from  Dr.  Smith,  and 
this  would  have  been  competent.  But  the 
conversation  itself,  or  the  words  of  Dr. 
Smith,  were  incompetent.  No  injury  can  be 
perceived,  however,  inasmuch  as  Dr.  Smith 
was  himself  called,  and  proved  the  conver- 
sation.    1  Greenl.  Ev.  §  124. 

The  third  bill  of  exceptions  embraces  In- 
struction No.  1  given  for  the  defendant  over 
the  objection  of  the  plaintiff.    That  instruc- 
tion  is  as  follows:     "Instruction  No.    1: 
Gentlemen  of  the  iury,  it  is  claimed  by  the 
plaintiff  that  the  defendant  was  employed  to 
treat  professionally,  as  a  surgeon,  his  in- 
jured arm.     By  the  defendant  accepting  the 
employment  he  bound  himself  to  use  in  his 
treatment  of  the  arm  a  reasonable,  ordinary 
degree  of  care  and  skill  of  the  profession  in 
his  community,  but  he  did  not  undertake  to 
use  the  highest  degree  of  care  and  skill,  nor, 
in  the  absence  of  a  special  agreement,  did 
he  undertake  to  perform  a  cure.    Nor  can 
you  infer  that  the  defendant  was  negligent 
simply  because  a  cure  was  not  effected.    The 
buraen  of  proving  his  case  by  a  prepon- 
derance of  the  evidence  rests  upon  the  plain- 
tiff."   This  instruction  is  substantially  cor- 
rect.    Kuhn  V.  Brownfield,  84  W.  Va.  256, 
11   L.    R.    A.    700.      The  objection  urged 
against  it  by  counsel  is  that  it  uses  the  word 
"rrofession,"  instead  of  the  more  accurately 
descriptive  term,  **  physicians  in  good  stand- 
ing. "    Perhaps  the  latter  words  would  have 
been  better,  but  I  think  we  may  say  that  the 
word  "profession,"  used  in  this  connection, 
is  equivalent  to  **  physicians  and  surgeons, " 
and  the  qualifying  words,  "in  good  stand- 
inff,"  are  not  generally  inserted  by  the  text- 
writers.    For  example,  Mr.  McClelland  de- 
fines the  contract  as  follows :    "  The  implied 
contract  of  a  surgeon  is  not  to  cure,  but  to 
possess  and  employ  in  the  treatment  of  a  case 
such  reasonable  skill  and  diligence  as  are 
ordinarily  exercised  in  his  profession   by 
thoroughly  educated  surgeons :  and,  in  judg- 
ing 01  the  degree  of  skill  required,  regard 
is  to  be  had  to  the  advanced  state  of  the  pro- 
fession at  the  time."    The  author  further 
adds  the  following  qualifications:     "Time 
and  place  must  be  taken  into  consideration. 
Reasonably,  as  much  cannot  be  expected  of 
physicians  in  remote  localities,  where  he  is 
cut  off  from  opportunities  of  improvement, 
as  from  physicians  living  in  communities 
where  opportunity  is  afforaed  of  seeing  dis- 
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ease  and  accidents  under  more  varied  forms ; 
nor  from  this  latter  class  should  as  high  a 
degree  of  attainments  be  exact-ed  as  from 
physicians  connected  with  large  hospitals, 
or  who  reside  in  large  cities.  If  it  were 
otherwise,  we  should  find  but  few  physicians 
except  in  populous  communities.  The  very 
favorable  rule  has  been  laid  down  in  the  law 
that  the  least  amount  of  skill,  therefore, 
with  which  a  fair  proportion  of  the  practi- 
tioners of  a  given  locality  are  endowed,  is 
taken  as  the  criterion  by  which  to  judge  the 

ghysician's  ability  or  skill."  McClelland, 
ivil  Malpractice,  18,  19.  In  the  case  of 
Smotliers  v.  Hanks,  34  Iowa,  286,  11  Am. 
Rep.  141,  the  rule  is  laid  down  that  the 
measure  of  skill  and  diligence  'Ms  that  or- 
dinarily exercised  in  the  profession  by  the 
members  thereof  as  a  body :  that  is,  the 
average  of  the  reasonable  skill  and  diligence 
ordinarily  exercised  by  the  profession  as  a 
whole."  The  instruction  is  therefore,  I 
think,  couched  in  language  substantially 
correct,  and  not  calculated  to  mislead  the 
jury. 
Instruction  No.  2  was  excepted  to  by  the 

Slaintiff  for  the  same  reasons  he  urged  against 
[o.'l,  and  his  objections  have  already  been 
answered.  The  same  may  be  said  of  instruc- 
tion No.  3,  which  relates  to  the  discharge  of 
his  physicians  by  the  plaintiff.  That  in- 
struction is  as  follows:  "Instruction  No. 
3:  If  the  jury  find  from  the  evidence  that 
the  plaintiff,  through  Dr.  W.  A.  Smith,  on 
the  11th  day  of  October,  1888,  discharged 
the  defendant  from  the  management  and 
treatment  of  his  arm,  and  if  you  further  find 
from  the  evidence  that  prior  to  the  11th  day 
of  October.  1888,  the  defendant  and  Dr.  W. 
A.  Smith  exercised  the  ordinary  care,  skill, 
and  diligence  of  their  profession  in  their 
community  in  the  management  and  treatment 
of  the  arm,  then  you  must  return  a  verdict 
for  the  ^defendant. "  All  of  the  authorities 
admit  that  the  patient  may  at  any  time  dis- 
charge or  dismiss  his  physician,  and  from 
that  moment  such  physician  is  relieved  from 
responsibility.  It«  would  be  very  strange  if 
the  law  were  otherwise. 

The  fourth  instruction  is  as  follows:  "If 
the  jury  believe  from  the  evidence  that  the 
plaintiff,  W.  S.  Lawson,  by  his  own  negli- 
gence, directly  contributed  in  any  degree  to 
the  injury  sued  for,  they  will  find  for  the 
defendant."  As  an  abstract  proposition  of 
law,  this  instruction  might  perhaps  be  cor- 
rect ;  but,  under  the  evidence  set  out  in  this 
record,  I  am  inclined  to  think  it  ought  not 
to  have  been  §iven,  except  with  modifica- 
tions. Supposing  the  theory  of  the  defense 
to  have  been  correct, — that  the  patient  had 
dismissed  his  physician  on  the  11th  of 
October,  and  that  subsequent  to  that  date  the 
patient  was  negligent.  Would  it  be  ser- 
iously contended  that  this  neglect  on  his 
part  would  interfere  with  his  right  of  recov- 
ery, provided  he  proved  that  the  conduct  and 
treatment  of  his  physician  up  to  the  11th 
October  had  been  utterly  unskillful,  and  to- 
tally careless  and  negligent?  I  think  not, 
and  therefore  tlie  instruction,  in  the  form 
propounded,  was  calculated  to  mislead,  and 
should  not  have  been  given.      So,  also,  if 
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the  physician,  at  a  certain  period,  wrong- 
fully abandoned  his  patient,  and  left  him  to 
his  fate,  any  subsequent  neglect  on  the  part 
of  the  patient  would  not  prevent  his  recovery. 
In  other  words,  the  contributory  negligence 
must  be  contemporaneous  with  the  main  fact 
charged  as  negligence,  in  order  to  prevent  a 
recovery ;  and  the  instruction  should  have 
been  so  framed  as  to  adapt  it  to  the  evidence, 
and  to  leave  no  room  for  misapprehension  on 
the  part  of  the  jury. 

The  fifth  instruction  for  the  defendant  is 
as  follows:  "Instruction  No.  5:  The  jury 
are  instructed  that  there  is  no  issue  in  t^is 
case,  for  them  to  consider,  as  to  whether  Dr. 
Conaway  or  his  agent  abandoned  the  treat- 
ment of  plaintiff's  arm.  The  only  issue  is 
whether  the  defendant.  Dr.  Conaway,  or  his 
agent.  Dr.  Smith,  failed  to  exercise  the  or- 
dinary care  and  skill  of  their  profession  in 
their  community  while  they  treated  the  arm, " 
This  instruction  is  plainly  erroneous,  and 
should  not  have  been  given.  The  charge  in 
the  amended  declaration  is  that  the  deiend- 
ant,  after  having  been  employed  as  physician 
and  surgeon,  entered  upon  the  treatment  and 
cure  of  the  plaintiff,  and  so  "carelessly, 
negligently,  improperly,  and  unskillfully 
conducted  himself  in  that  behalf,  and  then 
and  there  so  carelessly,  negligently,  im- 
properly, and  unskillfully  applied  his  cure 
and  treatment  upon  the  said  grievous  hurts, 
broken  bones,  injuries,  cuts,  bruises,  and 
fractures  of  the  arm,"  etc.,  as  to  produce 
damage.  The  declaration  further  charges 
that  injury  resulted  to  the  plaintiff  **by 
means  of  the  careless,  negligent,  improper, 
and  unskillful  attention"  on  the  part  of  the 
defendant.  This,  then,  is  the  complaint  and 
averment  of  the  declaration ;  and  it  did 
charge  and  give  full  notice  to  the  defendant 
that  he  was  required  to  defend  himself 
against  a  want  of  attention,  which  includes 
abandonment,  almost  as  plainly  as  if  that 
term  had  been  used.  Counsel  have  urged 
that  abandonment  was  not  charged  in  the 
declaration,  and  in  support  of  their  proposi- 
tion cite  us  to  the  case  of  Hawker  v.  Balti- 
mfyre  &  0.  R.  Go.  15  W.  Va.  628,  36  Am. 
Rep.  825,  and  Bemtis  v.  Hcnrard,  8  Watts, 
255.  In  the  first  of  these  cases  the  declara- 
tion charged  that  the  engineer  on  a  railway 
train  saw  the  plaintiff's  stock,  and,  after 
seeing  it,  so  negligently  conducted  his  train, 
etc.,  as  to  injure  or  kill  it.  Under  this 
declaration,  this  court  refused  to  permit  the 
plaintiff  to  prove  that  if  the  engineer  did 
not  see  the  stock  it  was  his  own  fault  and 
neglect,  and  that  he  ought  to  have  seen  it. 
Now,  admitting  this  to  be  a  correct  decision, 
(and  I  myself  have  always  thought  it  too 
technical,)  that  case  has  no  application  to 
the  facts  of  the  one  we  are  now  considering. 
In  the  latter  the  averments  of  the  declaration 
do,  by  necessary  implication  cover  the  charge 
of  abandonment,  as  the  equivalent  of  neglect- 
ful attention  or  want  of  attention.  The  lan- 
guage of  the  declaration  carefully  distin- 
guishes between  the  unskillful  treatment  of 
the  fracture  and  the  negligent  personal  or 
professional  conduct  of  the  physician,  and 
distinctly  charges  both  species  of  negligence 
and  carelessness.     The  Pennsylvania  case  re. 
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ported  in  3  Watts,  255,  to  which  we  have 
been  cited,  is  inapplicable,  for  the  reason 
that,  if  it  be  correctly  stated  by  the  court, 
the  declaration  did  not  charge  a  want  of  at- 
tention on  the  part  of  the  physician.  At  any 
rate,  all  we  can  say  is  that,  if  there  is  any- 
thing in  that  case  contrary  to  the  views  herein 
expressed  upon  the  pleadings  and  evidence  in 
the  present  case,  the  former  is  manifestly 
wrong. 

The  ninth  bill  of  exceptions  embraces  in- 
struction No.  1,  asked  for  by  the  plaintiff, 
which  the  court  refused,  and  gave  an  in- 
struction of  its  own  in  lieu  thereof,  against 
the  objection  of  the  plaintiff's  counsel.  The 
instruction  asked  for,  and  the  modification, 
are  as  follows:  "Instruction  No.  1:  The 
court  instructs  the  jury  that  it  was  the  duty 
of  the  defendant,  after  entering  upon  the 
treatment  of  the  plaintiff's  fractured  arm,  to 
use  all  reasonable  care  and  diligence  in  treat- 
ing ^he  injuries  thereof,  and  that  the  plaintiff 
had  a  right  to  presume  that  the  defendant  had 
discharged  his  duty  as  such  physician,  and 
also  had  the  rij^ht  to  rely  upon  the  treatment, 
instructions,  and  directions  given  to  him  by 
the  defendant."  To  the  giving  of  said  in- 
struction the  defendant,  by  counsel,  objected, 
which  objection  was  sustained  by  the  court ; 
and  the  court,  in  lieu  thereof,  gave  the  fol- 
lowing instruction,  in  the  words  and  figures 
following,  to  wit :  "No.  1 :  If  the  jury  be- 
lieve that  defendant  undertook  the  treatment 
of  plaintiff's  fractured  arm  as  surgeon,  it  was 
his  duty  to  bring  to  its  treatment  reasonable 
and  ordinary  care,  skill,  and  diligence;  and 
if  the  jury  believe  that  the  defendant  failed  to 
discharge  such  duty  with  ordinary  skiJl  and 
care,  and  that  the  injury  complained  of  re- 
sulted from  such  failure,  without  fault  or 
negligence  on  the  part  of  the  plaintiff,  which 
byorainary  care  and  prudence  on  his  part 
could  have  been  avoided,  then  defendant  is 
liable."'  It  will  be  observed  that  the  modi- 
fled  instruction  given  by  the  court  has  no 
relation  to  that  asked  for  by  the  plaintiff, 
and  totally  omits  all  reference  to  the  point 
of  law  upon  which  the  plaintiff  was  insist- 
ing. The  instruction,  in  form,  is  not  hypo- 
thetical, but  the  hypothesis,  if  framed,  could 
only  have  includea  a  fact  which  seems  to  have 
been  taken  for  grant.ed,  and  may  be  con- 
sidered as  a  concession  upon  all  hands,  viz., 
that  the  defendant  did  actually  enter  upon 
the  treatment  of  the  plaintiff's  fractured 
arm.  If  the  instruction  had  said  that,  if  the 
jury  found  the  defendant  entered  upon  the 
treatment  of  the  plaintiff's  fractured  arm, 
then  the  defendant  was  bound  to  use  all  rea- 
sonable care,  etc.,  and  the  plaintiff  had  a 
right  to  rely  on  instructions  and  directions, 
if  any,  given  by  the  defendant,  the  proposi- 
tion would  have  been  correct,  and  the  in- 
struction unobjectionable  in  form. 

I  think  there  was  no  error  in  refusing  the 
plaintiff's  third  instruction,  because  it  fails 
to  distinguish  between  the  expenses  and 
damages  resulting  from  the  original  fracture 
and  those  consequent  upon  malpractice. 
Field,  Damages,  §  600 ;  Leighton  v.  Sargenty 
31  N.  H.  119,  64  Am.  Dec.  328. 

Before  closing,  it  is  perhaps  necessary  to 
define  with  more  accuracy  than  we  have  yet 

18  L.  R.  A. 


done  the  implied  contract  between  physician 
and  patient,  the  violation  of  which  on  the 
part  of  the  former  constitutes  malpractice. 
When  a  physician  is  employed  to  attend 
upon  a  sick  person,  his  employment  contin- 
ues while  the  sickness  lasts,  and  the  relation 
of  physician  and  patient  continues,  unless  it 
is  put  an  end  to  by  the  assent  of  the  parties, 
or  is  revoked  by  the  express  dismissal  of  the 
physician.  The  physician  is  bound  to  be- 
stow such  reasonable,  ordinary  care,  skill, 
and  diligence  as  physicians  and  surgeons  in 
the  same  neighborhood,  in  the  same  general 
line  of  practice,  ordinarily  have  and  exercise 
in  like  cases.  Time  and  locality  are  to  be 
taken  into  the  account,  and  the  physician  is 
bound  to  exercise  the  average  degree  of  skill 
possessed  by  the  profession  in  such  locali- 
ties. In  tne  absence  of  special  agreement, 
his  engagement  is  to  attend  the  case  as  long 
as  it  requires  attention,  unless  he  gives  no- 
tice of  his  intention  to  discontinue  his  visits, 
or  is  dismissed  by  the  patient,  and  he  is 
bound  to  exercise  reasonable  and  ordinary 
care  and  skill  in  determining  when  his  at- 
tendance should  cease.  But  his  enfi;agement 
is  not  to  cure  the  patient,  nor  does  he  insure 
that  his  treatment  will  be  successful.  The 
mere  failure  to  effect  a  cure  does  not  even 
raise  a  presumption  of  a  want  of  proper  care, 
skill,  and  diligence.  It  is  the  duty  of  the 
patient  to  co-operate  with  the  physician,  and 
to  conform  to  his  prescriptions  and  direc- 
tions, and  if  he  neglect  to  do  so  he  cannot 
hold  the  physician  responsible  for  the  conse- 
quence of  his  own  neglect.  On  the  other 
hand,  he  has  a  right  to  pely  upon  the  in- 
structions and  directions  of  his  phvsician, 
and  incurs  no  liability  bv  doing  so.  McClel- 
land, Civil  Malpractice,"  18,  19,  109 ;  14  Am. 
4&  Eng.  Encyclop.  Law,  80,  82;  15  Am. 
&  Eng.  Encj^clop.  Law,  489. 

A  feature  in  the  case,  yet  to  be  noticed, 
is  the  fact  that  the  plaintiff  introduced  a 
justice  of  the  peace,  who  proved,  substan- 
tially, that  for  his  services  in  this  behalf  the 
defendant  recovered  a  judgment  against  the 
plaintiff.  The  docket  or  record,  if  it  may 
be  called  such,  of  said  justice,  was  before 
the  jury,  but  seems  to  have  been  omitted  in- 
tentionally from  the  record  here.  It  is 
claimed  in  this  court  by  counsel  for  defend- 
ant in  error  that  this  judgment  against  the 
plaintiff  below  estopped  him  from  prosecut- 
ing his  cross-action  for  malpractice.  As  the 
case  will  have  to  go  back  to  the  circuit 
court,  we  deem  it  our  duty  to  decide  this 
interesting  question.  As  a  general  rule, 
estoppel  by  a  former  judgment  has  to  be  in- 
troduced by  a  special  plea  of  ren  judicata. 
No  such  plea  was  offered  by  the  defendant  in 
this  case :  but,  on  the  other  hand,  the  plain- 
tiff himself  introduced  this  record  of  the 
magistrate's  court ;  and,  if  we  had  it  before 
us,  we  should  be  able  to  decide  whether  the 
plaintiff  had  proved  himself  out  of  court, — 
a  privilege  which  he  always  has  and,  through 
his  counsel,  not  unfrequently,  though  un- 
wittingly, exercises.  The  question  involved 
is  this:  In  a  suit  for  malpractice,  is  the 
plaintiff  estopped  by  a  judgment  in  an  action 
against  him,  brought  by  the  physician,  to 
recover  compensation  for  services  rendered  in 
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the  same  case.  Upon  this  subject  the  de- 
cisions are  much  divided.  In  Inew  York,  in 
the  leadincr  case  of  Qates  v.  Preston,  41  N. 
Y.  113,  anH  in  Bellinger  v.  Craigue,  31  Barb. 
534,  the  affirmative  was  held,  and  such  has 
been  the  uniform  current  of  decision  in  that 
state.  Blair  v.  Bartlett,  75  N.  Y'.  160,  81 
Am.  Hep.  465 ;  DunJiam  v.  Bower,  77  N.  Y. 
76,  38  Am.  Rep.  670.  New  Jersey,  Arkan- 
sas, and  perhaps  other  states,  have  followed 
the  New  York  decision.  My  v.  Wilbur,  49  N. 
J.  L.  685,  60  Am.  Rep.  668 ;  Dale  v.  Donald' 
9on  Lumber  Co.  48  Ark.  188.  Upon  the  other 
hand,  in  Indiana,  Ohio,  Wisconsin,  and  per- 
haps other  states,  a  contrary  doctrine  has 
been  held.  OoNe  v.  IHllon,  86  Ind.  827,  44 
Am.  Rep.  808;  Sykes  v.  Bonner,  1  Cin.  R. 
464 ;  Beseequie  v.  Byers,  52  Wis.  650,  88  Am. 
Rep.  775. 

The  dividing  line  between  the  New  York 
decisions  and  those  of  the  states  which  have 
taken  a  contrary  view  is  upon  the  fact 
whether  the  judgment  obtained  by  the  phy- 
sician was  a  juogment  by  default;  for  all 
the  cases  concede  that  if  the  patient  has  ap- 
peared, and  defended  the  action  on  the 
ground  of  neglect  or  want  of  skill,  the  judg- 
ment against  him  is  an  estoppel,  and  he  can- 
not bring  his  cross-action  for  malpractice. 
But  when  the  judgment  is  by  default,  and 
no  defense  whatever  has  been  made,  the  ma- 
jority of  the  cases  would  seem  to  hold  that 
the  question  of  malpractice  or  diligence  and 
skill  was  not  involved,  and  that  the  patient 
has  not  impaired  his  right  of  action  by  neg- 
lecting or  refusing  to  appear  to  the  suit 
against  him.  Finding  this  contrariety  of 
opinion  in  the  courts  of  last  resort,  we 
naturally  recur  to  the  text- writers  to  ascer- 
tain how  the  scale  ought  to  be  adjusted,  and 
what  held  to  be  the  better  opinion.  But, 
instead  of  resolving  our  doubts,  we  find  the 
conflict  renewed  with  an  energy  almost 
acrimonious  in  its  vigor.  We  find  that 
Mr.  Bigelow  (1886)  dissents  from  the  New 
York  decisions  upon  the  ground  that  the 
right  to  sue  for  malpractice  was  a  cross-de- 
mand, and  the  defendant  mieht  elect  to  liti- 
gate it  in  the  first  suit,  but  if  he  declined  to 
do  so  it  was  reserved  to  him  for  future  ac- 
tion. On  page  175  of  Bigelow  on  Estoppel, 
he  thus  comments  upon  me  New  York  de- 
cisions: "Such  an  argument,  however,  like 
the  view  taken  by  the  courts  of  New  York, 
that  the  former  judgment  has  shown  that  the 
services  or  property,  according  to  the  case, 
were  of  value,  while  the  second  suit  declares 
or  may  declare  the  same  to  be  worthless,  is 
only  plausible ;  for  a  judgment  on  default 
is  not  equivalent,  in  principle  or  on  author- 
ity, to  a  judgment  on  an  issue  fought  out. 
Judgment  on  default  is  good  for  the  primary 
purpose  of  a  judgment  for  plaintiff.  It 
gives  him  the  right  to  have  the  sum  ad- 
judged collected.  But  it  has  not  the  full 
effect  of  a  res  judicata,  because  in  reality  it 
has  been  ex  parte.  There  is  the  best  author- 
ity for  sayinir  that  judirment  by  default  does 
not  conclude  defenses  in  confession  and  avoid- 
ance in  a  different  action.  And  if  the  view 
here  presented,  that  the  cross-demand  is  an 
independent  cause  of  action,  is  correct,  it 
cannot  matter  that  the  former  judgment  was 
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rendered  upon  an  issue  contested,  if  that 
issue  did  not  embrace  the  cross-demand.  ** 
Upon  the  other  hand,  Mr.  Herman  (1886) 
takes  the  opposite  view,  and  denies  Uiat  the 
action  for  malpractice  can  be,  in  strict  legal 
sense,  a  counterclaim,  and  hence  it  cannot, 
he  argues,  in  the  absence  of  statutory  regula- 
tions, be  the  subject  of  an  independent  ac- 
tion. 1  Herman,  Estoppel,  g  236.  In  sec- 
tion 236  he  states  his  argument,  in  earnest 
and  vigorous  language,  as  follows :  "  Courts 
maintaining  a  doctrine  contrary  to  that  of 
Oates  V.  Preston  do  so,  except  where  other- 
wise compelled  by  statute,  by  violating 
every  principle  on  which  the  doctrine  of  r« 
judicata  is  founded.  Without  citing  again 
the  long  and  unbroken  line  of  cases  which 
will  be  found  in  another  portion  of  this 
work,  we  may  state  the  following  as  the 
substance  of  the  decisions:  Ifirst,  the 
maxim,  interest  reipuUiccs  ut  git  finis  lilium, 
has  never  yet  been  questioned ;  and.  se^nd, 
whenever  a  matter  is  adjudicated,  such  judg- 
ment decides  every  matter  which  pertains  to 
that  cause  of  action,  or  the  defense  set  up, 
or  which  is  involved  in  the  measure  of  re- 
lief to  which  the  cause  of  action  or  defense 
entitles  the  party,  even  though  such  matter 
may  not  be  set  forth  in  the  pleadings  so  as 
to  admit  proof  and  call  for  an  actual  de- 
cision upon  it.  This  principle  prevails 
throughout  the  civilized  world,  with  but 
few  exceptions,  and  includes,  not  only  what 
actually  was  determined,  but  also  extends  to 
every  other  matter  which,  under  the  issues, 
the  parties  might  have  litigated  in  the  case, — 
to  everything  within  the  Knowledge  of  the 
parties  whioi  might  have  been  set  up  as  a 
ground  of  relief  or  defense.  This  principle 
IS  but  the  repeated  reiteration  of  the  maxim 
above  cited,  whi(^  is  so  deeply  fixed  in  the 
law  of  fundamentals.  This  maintenance  of 
this  principle  is  one  of  th^  necessities  in 
all  civilized  communities,  and  it  has  been 
handed  down,  from  generation  to  generation, 
without  ever  beii\g  questioned,  until  the 
present  time ;  and  we  doubt  whether  there 
ever  can  be  a  so  well-established  and  uni- 
versally sustained  principle  of  law.  A 
court  that  cannot  doubt,  distinguish,  or 
make  an  exception  to  a  well -settled  rule  of 
law  is  amonff  the  impossibilities  of  this  ai;e. 
The  case  of  Ijfates  v.  Preston  follows  the  uni 
versal  rule  above  cited.  In  the  early  case 
of  Marriot  v.  Hampton,  7  T.  R.  269,  it  was 
held  that  where,  in  an  action,  a  party  had 
a  complete  defense,  as  payment,  and  failed 
to  maintain  it,  he  was  concluded  by  that 
judgment,  and,  although  he  had  the  written 
receipt  of  the  plaintiff,  yet  he  was  compelled 
to  pay  the  same  money  twice.  This  prin- 
ciple has  never  been  questioned.  So  a  party 
having  a  defense  like  that  of  usury,  limita- 
tion, coverture,  a  statutory  right  of  exemp- 
tion, or  any  defense  which  will  defeat  a 
plaintiff's  claim,  and  fails  to  set  up  such 
defense,  cannot  thereafter  relitigate  matter 
which  would  have  defeated  the  plaintiff's 
action  in  another  cause  between  the  same 
parties  by  simply  reversing  their  positions 
as  parties.''    A  later  writer,  (1891.)  as  um- 

gire   in  the  dispute  between  Herman   and 
Igelow,    decides   against  the   New   York 
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view,  and  supports  the  western  cases,  as 
having  the  better  reason,  02  Black,  Judgm. 
§  769:)  "Thus,  where  a  physician  sued  a 
party  for  services  rendered  by  him  in  treat- 
ing a  broken  limb,  and  the  defendant  ap- 
peared and  pleaded  general  denial,  it  was 
held  that  the  fact  of  performance  of  plain- 
tiff's contract  was  impliedly  averred  and 
denied  bv  the  pleadings,  and  that  a  judg- 
ment in  favor  of  the  plaintiff  for  the  services 
as  claimed  necessarily  included  the  fact  of 
due  performance  by  the  plaintiff,  and  that 
the  question  of.  ma) practice  was  involved  in 
the  issue,  and  concluded  by  the  judgment, 
so  that  the  patient  could  not  thereafter  sue 
upon  that  cause  of  action.  And  a  similar 
rule  has  been  applied  in  Massachusetts, 
though  the  services  were  of  an  entirely 
different  nature,  where  defense  was  taken  to 
the  Urst  action  on  the  ground  of  negligence, 
.  but  without  seeking  to  recoup  the  damages. 
But  ^hese  cases  have  been  vigorously  crit- 
icised and  resolutely  denied  in  decisions 
rendered  in  other  states,  which  seem  to  us 
to  be  much  better  supported  by  legal  reason 
and  the  best  considerations  of  convenience 
and  iustice.  This  may  be  illustrated  by 
the  judgment  in  the  case  of  Hessequie  v. 
Byers,  52  Wis.  650,  88  Am.  Rep.  775,  where, 
after  an  action  was  commenced  for  malprac- 
tice in  attendance  upon  a  certain  case,  de- 
fendant instituted  a  suit  before  a  justice  of 
the  peace  for  the  value  of  his  services  for 
such  attendance,  in  which  suit  the  defendant 
interposed  a  general  denial  as  to  the  value 
of  the  services,  but  afterwards  failed  to  ap- 
pear at  the  trial,  and  judgment  was  given 
for  the  physician  for  the  amount  he  claimed. 
It  was  held  that  such  judgment  was  no  de- 
fense to  the  action  for  malpractice,  and  a 
supplementary  answer  setting  it  up  as  a  plea 
in  bar  was  demurrable." 

Amidst  this  great  contrariety  of  opinion, 
we  must  draw  our  conclusions  in  conformity 
with  the  spirit  of  our  own  decisions,  and 
according  to  the  dictates  of  a  sound  adherence 
to  general  principles.  No  court  has  insisted 
more  strenuously  upon  the  doctrine  of  re8 
judicata  than  has  our  own.  Western  M.  d; 
M.  Co.  V.  Virginia  G.  C.  Co.  10  W.  Va. 
260 ;  Henry  y.  Davis,  18  W.  Va.  280 ;  Cor- 
rothers  v.  Sargent,  20  W.  Va.  861 ;  Mason  v. 
Harper's  terry  Bridge  Go.  Id.  228 ;  Wandling 
V.  Straw,  25  W.  Va.  692 ;  McCoy  v.  McCoy, 
29  W.  Va.  794 ;  SeaMght  v.  SeoMght,  83  W. 
Va.  152 ;  Parsons  v.  Biley,  88  W.  Va.  464, 
Sayre  v.  Harpold,  88  W.  Va.  668.  Neverthe- 
less, I  think  a  safe  conclusion  to  be  reached 
is  that  if  the  physician  sue  for  compensation 
for  his  services,  and  there  is  no  appearance 
by  the  patient,  a  recovery  by  the  former  does 
not  estop  the  latter  from  bringing  his  cross 
action  for  malpractice ;  but  if  he  appear,  (un- 
less the  record  show  that  it  was  not  to  de- 
fend, but  solely  to  disclaim  the  waiver  of  his 
own  right,)  he  is  estopped  by  the  recovery. 
The  right  to  sue  for  malpractice  is  both  a 
defense  and  a  subject  for  cross-action,  and  if 
used  for  either  purpose — that  is,  either  by 
way  of  defense  or  recoupment — it  destroys 
the  vitality  of  the  claim,  if  sought  to  be 
used  in  an  independent  action ;  and,  if  the 
patient  has  appeared  in  the  suit  by  the  phy- 

18  L.  R.  A. 


sician,  he  was  bound  to  make  all  the  defenses 
he  had,  and  hence  he  is  estopped  by  the  fact 
that  he  had  a  defense  of  malpractice,  of 
which  he  failed  to  avail  himself.  But,  if 
he  has  not  appeared,  then  the  question  of 
malpractice  has  never  been  adjudicated,  and 
he  is  at  liberty  to  assert  his  claim  by  an  in- 
dependent action. 

For  the  reasons  stated,  the  judgment  of  tlie 
Circuit  Court  must  he  reversed,  the  cause  re- 
manded, the  verdict  set  aside,  and  a  venire 
de  novo  awarded,  and  in  the  new  trial  the 
circuit  court  will  conduct  its  proceeding  in 
accordance  with  the  principles  herein  an- 
nounced. 

Holt»  c7.,  dissenting: 
We  still  retain  the  common- law  system  of 
pleading,  though  greatly  modified,  and  the 
well-known  common-law  classification  of 
personal  actions  into  actions  ex  contractu  and 
ex  delicto  is  still  kept  up.  In  fact,  the  class- 
ification must  be  a  somewhat  natural  one,  for 
we  see  it  carefully  observed  under  the  mod- 
ern systems  of  cone  pleading.  £ven  the  sub- 
stantive law  itself,  treating  of  correlative 
civil  rights  and  duties,  is  now  classified  and 
discussed,  for  the  most  part,  under  the  ffen> 
eral  heads  of  contracts  and  torts.  It  is  fair, 
therefore,  to  conclude  that  the  distinctions 
which  have  led  to  this  classification,  in  both 
the  substantive  and  objective  law,  are 
founded  somewhat  in  the  nature  of  the  things 
themselves,  or  have  been  found  to  be  useful 
and  convenient  in  practice,  and  so  should 
not  be  lightly  disregarded  and  confounded ; 
for  system  depends  upon  science,  and  science 
upon  classification.  This  was  a  common-law 
action  of  trespass  on  the  case^  in  tort,  brought 
by  the  plaintiff,  Lawson,  against  defendant, 
Conaway,  to  recover  damages  for  malpractice 
in  treating  a  fracture  of  plaintiff 's  arm,  with 
damages  laid  at  $10, 000.  The  case  was  tried 
on  a  plea  of  not  guilty,  and  no  other,  and 
the  jury  found  in  favor  of  defendant.  Dur- 
ing the  trial  it  came  out  in  evidence  on 
plaintiff's  side  that  Dr.  Conaway  had  sued 
tlie  plaintiff  before  a  Justice  for  his  services 
in  treating  the  plaintiff's  arm,  and  had  re- 
covered a  judgment  for  $18,  to  show,  I  sup- 
Sose,  that  defendant  had  collected  his  fee. 
ounsel  for  the  defendant.  Dr.  Conaway,  con- 
tend that  when  the  doctor  sued  for  his  bill 
there  was  involved  in  that  the  very  question 
which  was  passed  upon  by  the  jury  in  the 
case  at  law,  citing  as  authority  for  such  con- 
tention Ely  V.  Wilbur,  49  N.  J.  L.  686,  60 
Am.  Rep.  668 ;  Dale  v.  Donaldson  Lumber  Co. 
48  Ark.  188 ;  Bellinger  v.  Craigue,  81  Barb. 
684;  Blair  v.  Bartlett,  75  N.  Y.  150,  81 
Am.  Rep.  456.  I  think  it  could  be  shown 
that  the  weight  of  authority  is  the  other  way, 
under  code  practice,  as  well  as  at  common 
law.  I  understand  our  law  upon  the  subject, 
apart  from  chapter  50  of  the  Code,  to  be  as  fol- 
lows :  The  malpractice  described  in  plain- 
tiff's  declaration  is  a  common-law  tort,  and 
properly  made  the  subject  of  an  action  in 
case.  But  because  it  is  a  tort  which  re- 
sults from  a  breach  of  duty,  and  relating 
to  and  directly  growing  out  of  the  services 
of  Dr.  Conaway  as  a  surgeon,  for  which 
service  Lawson  had  agreed  expressly  or  im- 
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pliedly  to  pay,  it  may,  at  Lawson's  op- 
tion, be  filed  as  a  recoupment  against  the 
surgeon's  suit  for  his  services.  But  Lawson 
is  not  compelled  to  put  it  in,  by  way  of  re- 
coupment or  counterclaim,  on  pain  of  being 
thereafter  barred  by  the  judgment  in  the  ac- 
tion for  such  services.  Our  practice  is  to 
leave  this  to  the  choice  of  Lawson,  so  that 
he  may  act  upon  such  considerations  of  fit- 
ness, convenience,  and  the  like,  as  the  cir- 
cumstances of  his  case  may  dictate,  in  regard 
to  the  time  and  the  mode  of  enforcing  his 
claim  for  damages ;  and  no  better  illustration 
can  be  given  of  the  fitness  of  leaving  to  him 
such  choice  than  the  case  in  hand,  for  in  this 
state  the  jurisdiction  of  a  iustice,  though 
large,  is  special,  and  limited  to  $300,  while 
the  plaintiff's  account  for  $18  could  not  be 
«ued  for  in  the  courts  of  general  jurisdiction, 
because  too  small.  The  patient's  claim  could 
not  be  recovered  before  a  justice,  thou|?h 
fully  proved,  because  too  large.  See  sections 
^2,  56,  chap.  50,  Code,  where  it  is  perhaps 
included  under  the  term  "  Counterclaim, "  but 
the  option  is  given  to  sue  for  the  whole 
amount  in  any  court  having  jurisdiction.  If 
the  plaintiff,  Lawson,  had  appeared  before 
the  justice,  and  filed  his  claim  of  $10,000 
for  malpractice  as  a  counterclaim  in  defense 
or  reduction  of  the  doctor's  claim  of  $18  for 
his  services,  and  $18  had  been  thus  used,  it 
is  by  no  means  clear  that  he  could  afterwards 
have  sued  for  the  excess.     But  this  involves 

?[uestions  that  I  do  not  care  now  to  discuss ; 
or  if  Lawson's  demand  for  $10,000  is  a 
counterclaim,  within  the  meaning  of  the  term 
as  used  in  section  55  of  chapter  50,  then  the 
option  is  given  him  to  sue  for  the  whole 
amount  in  any  court  having  jurisdiction,  and 
so  he  would  not  be  precluded  from  maintain- 
ing this  action  «^  (2<^tV^,  although,  when  sued 
by  Dr.  Conaway,  before  the  justice,  for  $18, 
he  appeared  and  otherwise  answered  the  ac- 
tion, yet  did  not  produce  his  claim  for  the 
$10,000,  with  his  evidence  in  support  thereof. 
For  these  reasons,  I  am  constrained  to  dissent 
from  the  doctrine  laid  down  in  point  No.  4 
of  the  headnotes,  especially  as  I  do  not  re- 
gard such  question  of  res  judtMta  as  fairly 
arising  on  this  record. 


U.   D.   McCLAIN,   Admr.,  etc.,  of   A,    J. 
Lowther,  Deceased,  Plff,  in  Err., 

V. 

W.  H.  H.  DAVIS. 


(. 
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*On  the  eiir^tb  ^'^T  o^  April*  1886,  two 
jQstioes  presided  at  a  trial  at  which  a  ver- 
dict was  rendered,  but  no  judgineDt  thereon  was 
entered.  Subsequently,  nearly  two  years  after- 
wards, the  same  Justices,  without  notice,  met  and 
undertook  to  enter  a  Judgment  upon  the  verdict 

*Headnote  by  Lucas,  P. 


nunc  pro  tune,  Hddk  such  entry  nunc  pro  tune 
was  unauthorized  and  illegal,  and  was  properly 
treated  by  the  circuit  court  as  a  nulUty. 

{Branmm  J.,  dissents,) 
(December  17, 1892.) 

ERROR  to  the  Circuit  Court  for  Doddridge 
County  to  review  a  judgment  affirming  a 
jud^eot  of  a  Justice  of  the  peace  refusing  to 
revive  in  favor  of  plaintiff  as  representative  of 
the  estate  of  A.  J.  Lowther,  deceased,  a  judg- 
ment alleged  to  have  been  recovered  by  Ix>w- 
ther  against  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  John  Bassel  and  S.  D.  Tamer 
for  plaintiff  in  error. 

Hr.  Jackflon  V.  Blair*  for  defendant  in 
error: 

Had  the  two  justices  jurisdiction  of  the  case 
on  the  20th  of  if  arch,  1888,  and  the  power  to 
enter  the  so-called  nunc  pro  tune  judgment? 
If  not,  then  their  act  was  coram  non  judtee, 
and  an  absolute  nullity. 

Sibley  v.  Howard,  8  Denio,  72,  45  Am.  Dec. 
448. 

If  the  motion  to  revive  is  a  substitute  for  the 
writ  of  scire  facias  as  counsel  for  plaintiff  con- 
cede, and  the  writ  is  a  new  action  on  the  judg- 
ment, tbe  fact  that  such  ''motion  was  opposecT' 
by  the  defendant  was  equal,  before  the  justice, 
to  the  formal  plea  of  nul  tiel  record,  which 
not  only  denied  the  existence  of  any  such  rec- 
ord as  that  claimed  by  plaintiff,  but  put  in  is- 
sue the  validity  of  the  nunc  pro  ^utu;  judgment. 

1  Rob.  Old.  Pr.  (Va.)  585;  E>ppes  v.  8mith,  4 
Munf.  466;  Burk  v.  Treggs,  2  Wash.  (Va.) 
216. 

Had  this  been  an  action  on  a  judgment  which 
by  appeal,  limitation,  or  otherwise  had  become 
vacated,  or  that  was  Yoid,  could  not  such  de- 
fense hav)3  been  successfully  interposed?  If 
so.  then  why  should  a  motion  or  scire  facias  to 
revive  a  judgment  that  never  had  any  legal 
existence  be  sustained? 

Emus  v.  Taylor,  28  W.  Va.  184;  Kanawha 
<fe  0.  E.  Co.  V.  Ryan,  31  W.  Va.  864;  King 
V.  Bates,  80  Mich.  867,  20  Am.  St.  Rep.  5ia 

Our  statute  provides  that  judgment  shall  be 
entered  within  twenty-four  hours  after  the 
trial. 

W.  Va.   Code,  chap.  50,  §  114. 

The  rendition  of  the  judgment  would  neces- 
sarily have  to  be  first 

Justices  of  the  peace  being  required  to  ren- 
der judgment  within  a  given  time  cannot  do 
so  afterwards.  If  required  to  render  judgment 
immediately  after  receiving  the  verdict,  be  has 
no  authority  to  render  it  the  next  day  there- 
after. 

Sibley  v.  Howard,  8  Denio,  72,  45  Am.  Dec. 
448. 

Taxing  costs  is  a  judicial  act,  and  therefore 
a  justice  of  the  peace  who  does  not  render 
iuugment  for  costs  within  the  time  allowed 
him  to  render  judgment,  cannot  do  so  after- 
wards. 


Note.— The  strict  rules  sovemlng  the  exercise  of 
the  limited  Jurisdiction  of  Justices  of  the  peace  are 
well  illustrated  In  the  above  case,  in  wblch  the  pre- 
vallinfr  and  dissenting'  opinions  exbaustively  dis- 
cuss the  question  involved  while  the  majority  hold 
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that  the  entry  of  a  Judgment  after  the  time  specs 
Ifled  by  statute  is  an  absolute  nullity.  The  opin- 
ions and  briefs  very  fully  present  the  authorities 
on  tbe  question. 


1892. 


McGlain  v.  Davi& 
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See  Smith  v.  Briggs,  8  Denio,  73. 

A  judgment  entered  by  a  justice  by  virtue 
of  a  statutory  autboiity  must  show  that  the 
requirements  of  the  statute  have  been  complied 
with,  and  if  it  fails  in  this,  it  is  void. 

Beach  v.  Botsford,  1  Dougl.  (Mich.)  199,  40 
Am.  Dec.  45. 

Originally  justices  were  only  "peace  offi- 
cers," having  no  jurisdiction  in  civil  causes, 
their  duties  Seine  chiefly  ministerial. 

1  Bl.  Com.  349. 

Their  judicial  powers  have  been  created  by 
statutes  that  are  in  derogation  of  the  common 
law.  Hence  they  must  follow  stricily  the  stat- 
ute in  the  performance  of  judicial  acts.  It 
must  appear  from  the  face  of  their  proceeding 
that  they  have  acted  within  the  scope  of  their 
jurisdiction,  otherwise  their  judgments  may 
be  impeached  collaterally.  ' 'K o  presum ptions 
are  indulged  in  favor  of  their  jurisdiction." 

KiJtg  V.  Bates,  80  Mich.  367,  20  Am.  St. 
Rep.  5 1 8,  and  notes;  Ragan  v.  Kennedy,  1 
Overt.  (Tenn.)  94;  1  Starkie,  Ev.  252,  and  rwte; 
Htyrton  v.  Elliott,  90  Ala.  480;  Corrigan  v. 
Morris,  43  Mo.  App.  456;  Ihiel  v.  Sykes,  59 
Hun,  117;  Bonney  v.  Paul,  39  N.  Y.  S.  R. 
596;  Todd  v.  Doremus,  89  N.  Y.  8.  R.  859; 
Vicksburg  v.  Briggs,  85  Mich.  502. 

When  Justices  Nutter  and  Randolph  failed 
lo  render  and  enter  judgment  on  the  verdict 
within  the  twenty-four  houra,  jurisdiction  was 
lost,  and  their  power  at  an  end. 

Watson  V.  Davis,  19  Wend.  871;  Bobinson 
V.  Kious,  4  Ohio  St.  594;  Stallcup  v.  Baker^  18 
Ohio  St.  544;  McNamara  v.  Spees,  25  Wis. 
539;  12  Am.  &  Eng.  Encyclop.  Law,  458,  note 
■S,  466-474,  notes;  Tomlinson  v.  Litze,  82  Iowa, 
82. 

To  warrant  the  entry  of  a  nvnc  pro  tunc 
judgment,  there  must  be  record  evidence;  that 
is.  that  such  entry  can  only  t>e  made  upon  the 
production  of  some  note,  entry,  or  memoran- 
dum from  the  records  or  quasi  records  of  the 
court,  which  shows  in  itself,  without  the  aid 
of  parol  evidence,  that  the  alleged  judgment 
was  rendered  and  what  were  its  character  and 
terms. 

Black.  Judgm.  §§  182,  185. 

The  entry  must  purport  to  be  an  actual  judg- 
ment conveying  the  sentence  of  the  law,  as 
distinguished  from  a  mere  memorandum,  note, 
or  recital  that  a  judgment  had  been  or  would 
be  rendered. 

Black,  Judgm.  §  115. 

In  Putnam  v.  Van  Allen,  46  Hun,  492,  the 
justice  impaneled  a  jury  which  tried  the  case, 
and  returned  a  verdict  in  favor  of  the  defend- 
ant. The  justice  immediately  made  his  mem- 
orandum on  his  minutes  of  testimony,  specify- 
ing the  items  of  costs,  the  amount  thereof,  and 
indorsed  ''Verdict  for  defendant,"  and  ''Judg- 
ment for  costs  against  plaintiff,  rendered."  It 
being  suggested  that  the  costs  were  excessive, 
he  determined  the  amount  allowable,  notified 
counsel  thereof,  and  entered  the  items  in  his 
minutes,  informed  counsel  that  certain  witness 
fees  were  included  but  did  not  enter  them  in 
the  minutes.  Four  days  thereafter  he  wrote 
down  the  amount  of  the  witness  fees,  entered 
and  signed  judgment,  dating  it  back  as  of  the 
day  of  trial.  Held,  that  the  judgment  was 
not  rendered  until  the  later  date,  and  was 
void. 
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•  See  also  Kuklo  v.  Kleis,  18  N.  Y.  S.  R.  724; 
Boioden  v.  Taylor,  81  Ga.  199. 

The  defendant  was  by  this  clandestine  and 
unauthorized  act  of  the  justices  deprived  of 
his  right  t6  obtain  a  writ  of  certiorari  within 
the  time  allowed  by  law. 

Long   V.  Ohio  River  R.  Co.36W.  Va.  833. 

When  a  trial  miscarries,  or  when  by  some 
act  or  omission  of  the  court,  jurisdiction  is 
lost,  the  plaintiff  is  in  the  first  iDstance  entitled 
to  a'new  trial,  and  in  the  second,  to  bring  a 
new  action. 

Dunlap  V.  Robinson,  12  Ohio  St.  530. 

If  it  be  true  that  the  justices  actually  per- 
formed their  judicial  functions  within  the 
statutory  period,  and  only  failed  or  neglected 
to  perform  their  ministerial  duties,  then  the 
plaintiff  has  bis  remedy  against  them  on  their 
oflScial  bonds. 

Gannon  v.  Donn,  7  D.  C.  264;  12  Am.  &  Eng. 
Encyclop.  Law,  p.  897,  note  7. 

Lncast  P-y  delivered  the  opinion  of  the 
court : 

A.  J.  Lowther  brought  an  action  before  a 
justice  in  Doddridge  county,  and  a  verdict 
of  the  jury  w^as  rendered   in  favor  of  the 

Slaintiff,  on  the  8th  of  April  1886,  for  )^184. 
lO  judgment  was  entered  upon  this  verdict. 
The  docket  showed,  however,  that  an  execu- 
tion had  issued  at  the  date  of  the  verdict. 
On  the  31st  December,  1887,  a  renewed  exe- 
cution was  issued.  This  execution  recited 
that  a  judgment  had  been  rendered  by  W. 
E.  Nutter,  J.  P.,  and  L.  F.  Randolph,  J. 
P.,  on  the  8th  day  of  April,  1886.  On  the 
17th  of  January,  1888,  the  defendant,  Davis, 
by  his  counsel,  moved  before  the  justice  to 
quash  the  execution  which  motion  the  justice 
denied,  and  the  defendant  appealed.  The 
case  was  tried  by  the  circuit  court  on  this 
appeal,  and  was  there  dismissed  upon  the 
ground  that  the  appeal  was  improvidently 
awarded.  Thereupon  a  further  appeal  from 
the  decision  of  the  circuit  court  refusing  to 
quash  the  execution,  was  prosecuted  to  this 
court,  and  here  the  judgment  of  the  circuit 
court,  overruling  the  motion  to  quash  the 
execution,  was  reversed,  and  the  case  re- 
manded. Point  1  of  the  syllabus  of  the  case 
as  tried  here  was,  {Lowther  v.  Davis,  33  W. 
Va.  182:)  "An  execution  purporting  to  be 
issued  upon  the  judgment  of  a  justice,  where 
there  is  in  fact  no  such  judgment,  but 
simply  the  verdict  of  tlie  jury,  is  void,  and 
the  justice  should  quash  such  execution  upon 
notice  and  motion. "  The  judgment  of  this 
court  proceeded  upog  the  ground  that  there 
was  no  such  judgment  as  the  one  recited  by 
such  execution.  The  concluding  paragraph 
of  the  opinion  of  this  court  upon  this  branch 
of  the  case  is  as  follows :  **  These  provisions 
[that  is,  the  provisions  of  the  Code  previ- 
ously cited]  clearly  show  that  no  execution 
can  be  issued  by  the  justice  until  there  is  a 
judgment  rendered  upon  which  it  can  be  is- 
sued. It  is  clear  that  no  execution  can  be 
issued  on  the  verdict  of  a  jury,  but  that 
there  must  be  a  judgment  entered  on  the 
verdict  bv  the  justice  to  authorize  the  execu- 
tion ;  and  unless  there  is  such  judgment,  the 
execution  is  void,  and  should  be  quashed  on 
a  proper  motion  by  the  defendant  therein." 
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While  this  appeal  was  pending,  viz.,  on  the' 
20th  of  March,  1888,  the  two  justices  who 
tried  the  case  orif^inally  met  together,  and 
entered  the  following  order :  **  A.  J.  Lowther 
V.  W.  H.  H.  Davis.  March  20th,  1888. 
We,  W.  E.  Nutter  and  L.  F.  Randolph, 
justices  of  the  peace  who  presided  at  the  trial 
of  this  cause  on,  to  wit,  the  8th  day  of 
April,  1886,  in  which  trial  a  verdict  was 
rendered  by  the  jury  in  favor  of  the  plain- 
tiff, having  failed  to  enter  judgment  a» pre- 
scribed by  law,  do  enter  the  judgment  now 
for  that  time  in  the  following  words  and 
figures,  to  wit:  It  is  therefore  considered 
bv  the  court  that  A.  J.  Lowther  recover  from 
W.  H.  H.  Davis  the  sum  of  $221.93,  with 
interest  from  the  8th  day  of  April,  1886, 
until  paid,  and  his  cost  by  him  in  this  be- 
half expended,  which  is  ascertained  Uf  be 
thirty -two  dollars  and  50  cents,  ($32.50.) 
Given  under  our  hands  this  20th  day  of 
March,  1888.  W.  E.  Nutter,  J.  P.  L.  F. 
Randolph,  J.  P." 

The  plaintiff  afterwards  died,  and  his  ad- 
ministrator made  a  motion  before  the  justice 
to  revive  the  judgment  in  his  name,  and  de- 
fendant opposed  the  motion,  and  the  justice 
refused  to  revive ;  and  on  appeal  to  the  cir- 
cuit court  that  action  was  affirmed,  and  the 
administrator  brings  the  case  here  on  appeal. 

In  this  action  of  the  circuit  court,  in  re- 
fusing to  revive  this  judgment,  we  think 
there  was  no  error,  but  that  it  was  clearly 
right  on  several  grounds.  In  the  first  place 
the  case  may  be  regarded  as  &  res  judicata, 
this  court  having  in  effect  directed  the  exe- 
cution to  be  quashed  upon  the  ground  that 
no  such  judgment  had  been  rendered  or  en- 
tered. It  is  ti'ue  that  the  record  now  pro- 
duced, of  an  attempt  on  the  part  of  the  two 
justices  to  enter  a  judgment  nunc  pra  tunc, 
was  not  then  before  this  court :  but  the  prin- 
ciple, often  announced,  is  that  everything 
litigated  on  the  former  trial,  or  which  might 
and  ought  to  have  been  litigated,  is  closed 
by  the  linal  adjudication  here.  The  attempt 
U)  enter  a  judgment  nunc  pro  tune  might 
have  been  made  before  the  execution  issued 
which  was  here  quashed ;  and  the  parties, 
having  failed  to  make  the  attempt  before 
bringing  the  case  to  this  court,  ought  not  to 
be  permitted  to  do  so  after  this  court  had 
decided  that  no  judgment  had  been  rendered. 
Moreover,  the  language  of  this  court,  as 
above  quoted  from  the  opinion,  precluded 
the  idea  that  the  entry  of  a  judgment  within 
the  time  prescribed  by  the  statute  is  not  es- 
sential to  its  validity.*  But,  secondly,  were 
it  otherwise  the  laneuage  of  the  Code,  (see 
section  114,  chap.  60,)  taken  in  connection 
with  other  provisions  in  pari  materia,  is  too 
unequivocal  to  admit  of  misconstruction. 
Where  the  language  is  unambiguous,  no 
ambiguity  can  be  authorized  by  interpreta- 
tion. Five  or  six  sections  of  the  Code,  im- 
mediately succeeding  section  114,  show  that 
the  object  of  the  Legislature  was  to  draw  a 
marked  distinction  between  the  rendition  of 
a  judgment  and  its  entry.  When,  therefore, 
in  section  114,  the  Legislature  provides,  "In 
other  cases  judgment  shall  be  entered  within 
twenty-four  hours,  (Sundays  excepted, )  after 
the  trial,  **  it  Is  taking  unwarranted  liberty 
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with  their  language  to  say  that  when  they 
used  the  word  "entered"  they  meant  "ren- 
dered ;*'  or  to  hold  that  the  judgment,  if  ren- 
dered, might  be  entered  after  the  lapse  of  not 
only  twenty -four  hours,  but  of  two  years  after 
its  rendition,  as  was  attempted  in  this  case. 
The  question  as  to  what  constitutes  the  en- 
try is  an  entirely  different  one.    All  that  can 
be  said  upon  that  subject  is  that  the  very 
least  required  to  give  validity  to  the  judg- 
ment is  some  written  evidence  contained  in 
the  papers  or  on  the  docket  that  it  has  been 
rendered,  and   this  writing  must  be  made 
within  the. twenty-four  hours,  (Sundays  ex- 
cepted,) as  prescribed  by  the  statute.     In 
the  third  place,  this  entry  of  the  judgment- 
made  by  these  justices  seems  to  have  been 
done  upon  their  own  mere  motion  and  with- 
out any  notice  whatever  to  the  defendant  in 
the  court  below.     It  is  a  well-established 
rule  that,  if  they  regarded  the  omission  of 
the  entry  as  a  mere  clerical  error,  they  could 
only  correct  such  error  upon  reasonable  no- 
tice to  the  other  party.     This  is  the  well- 
established  practice  in  the  circuit  courts, 
and  in  this  court.    See  Code,  chap.  184,  §§  1, 
5.     In  any  point  of  view,  we  must  regard 
this   action  of   the   justices   as  absolutely 
without  warrant  of  law  and  entirely  null 
and  void.     It  is  well  known  that  the  jus- 
tice's court  has  no  regular  term,  and  if  hia 
proceedings  are  to  be  carried  in  his  own 
breast  for  years,  and  then  entered  in  a  case 
no  longer  pending,  his  docket  and  proceed- 
ings would  soon  ne  in  a  chaotic  condition, 
and  absolutely  useless  for  any  practical  pur- 
pose.     In  the  case  of  Powell  v.   Com.,   11 
Gratt.  822,  in  construing  the  power  of  the 
court  over  a  judgment  rendered  at  a  previ- 
ous term,  ana  the  power  of  amendment  of 
judgments  and  decrees  by  the  judge  in  va- 
cation, after  the  adjournment  of  the  term, 
it  was  said  :    "It  was  intended  to  authorize 
amendments  in  support  of  a  judgment  in 
cases  in  which  there  was  something  in  the 
record  by  which  they  could  safely  fie  made. 
It  could  not  have  been  intended  to  authorize 
an  amendment  to  be  made  upon  the  individ- 
ual recollection  of  the  judge,  or  by  proof 
aliunde."    So  in  regard  to  the  correction  of 
clercial  errors  general  1  v.     Mr.  Black  thus 
lays  down  the  rule :    "That  a  court  has  a 
right  at  a  term,  subsequent  to  one  at  which 
a  ludgment  is  rendered,  to  correct,  by  an 
order  nunc  pro  tune,  a  clerical  error  or  omis- 
sion in  the  original  entry,  is  indisputable. 
The  error,  whether  of  omission  or  commis- 
sion, must  appear  from  the  record   of  the 
proceedings  in  which  the  entry  of  judgment 
is  made.''    1  Black,  Judgm.  $  181.     In  Hal' 
ley  V.  Baird,  1  Hen.  &  M.  24,  it  was  held 
that  the  "district  court  has  no  power  or  ju- 
risdiction to  reverse,  alter,  or  amend  a  judg- 
ment given  at  a  former  term  of  the  said 
court  which  had  been  entered  on  the  order 
book  and  signed  by  a  judge  in  open  court." 
Upon  the  other  hand,  in  Shelton  v.  Welsh,  7 
Leiffh,  176,  it  was  held  that  a  clerical  error 
might  be  corrected  at  a  subsequent  term.    In 
the  present  case,  if  it  were  conceded  that  a 
justice  of  peace  could  at  any  time  enter  a 
judgment  nunc  pro  tunc,  after  the  termina- 
tion of  his  session  at  which  it  was  rendered. 
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lie  certainly  could  not  do  bo  except  upon 
reasonable  notice  to  the  parties  interested, 
nor  could  he  at  any  time  ao  so  from  his  own 
recollection  of  what  had  occurred,  but  would 
have  to  rely  exclusively  upon  some  sufficient 
evidence  appearing  in'^the  record  or  papers 
in  the  case,  showing  that  such  a  judgment 
had  been  rendered. 

We  think  it  quite  evident,  therefore,  in 
the  present  case,  the  justices  acted  without 
warrant  of  law,  in  excess  of  their  jurisdic- 
tion, and  that  the  action  of  the  Circuit  Court 
in  refusing  to  renew  the  pretended  judgment 
wob  c<yn'ect  and  must  be  affirmed. 

Brannon,  «/.,  dissenting: 

A.  J.  Lowther  brought  an  action  before  a 
Justice  in  Doddridge  county,  and  a  verdict 
of  a  jury  was  rendered  in  favor  of  the  plain- 
tiflf  for  $184.  Ko  entry  of  a  judgment  was 
made  in  the  docket.  The  docket  shows  that 
an  execution  issued  on  the  date  of  the  ver- 
dict. On  December  31,  1887,  another  execu- 
tion issued,  which  by  the  final  action  of  this 
court  was  quashed.  Lowther  v.  Dctvis,  33  W. 
Va.  132.  This  execution  recites  that  judg- 
ment had  been  rendered  April  8,  1886,  for 
the  debt.  On  2()th  March,  1888,  the  two 
justices  who  tried  the  case  entered  in  the 
docket  an  order  reciting  that  they  had  pre- 
sided at  the- trial  on  the  8th  day  of  April. 
1886,  in  which  a  verdict  had  been  renderea 
by  a  jurjr  in  favor  of  the  plaintiff,  and, 
having  failed  to  enter  judgment,  they  entered 
n  formal  judgment  nunc  pro  tune  in  accord- 
ance witli  the  verdict.  The  plaintiff  after- 
wards died,  and  his  administrator  made  a 
motion  before  the  justice  to  revive  the  judg- 
ment in  his  name,  and  the  defendant  opposed 
the  motion  and  the  justice  refused  to  revive 
the  judgment,  and  upon  appeal  to  the  circuit 
court  the  court  also  refused  to  revive  it,  and 
the  administrator  brings  the  case  heig^.  The 
question  is.  Was  there  any  judgment  to  be 
revived?  Is  the  judgment  enter^  March  20, 
1888,  nearly  two  years  after  the  rendition  of 
the  verdict,  void  because  it  was  not  entered 
within  twenty-four  hours  after  the  trial,  as 
required  by  Code,  §  114,  chap.  50?  If  void 
because  the  jurisdiction  of  the  justices  had 
lapsed,  there  cannot  be  a  revival ;  but  if  not 
void,  there  can  be.  Were  it  an  open  ques- 
tion, I  should  be  inclined  to  say  that  the 
statute  is  directory,  made  for  the  benefit  of 
the  plaintiff,  not  the  defendant ;  that  a  jus- 
tice's court  would  fall  under  that  general 
principle  applicable  to  all  courts,— that  is, 
that  the  court  once  in  possession  of  the  cause 
can  go  on  until  final  judgment  the  verdict 
being  merely  an  interlocutory  occurrence 
whilathe  proceeding  is  going  on,  and  stand- 
ing good  until  judgment  on  it.  Otherwise 
a  costly  trial  comes  to  naught  because, 
merely,  the  justice  takes  a  little  too  much 
time  to  consider.  But  there  have  been  too 
many  decisions  in  states  where  similar  stat- 
utes prevail  to  allow  this  construction. 
They  hold  that  judgment  must  be  rendered 
within  the  prescribed  time.  Our  statute  says 
the  judgnient  must  be  "entered"  within  the 
time.  What  does  the  word  "entered"  hero 
mean?  It  means  that  judgment  must  be 
rendered— pronounced — within  the  time,  but 
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not  necessarily  entered  in  the  docket  within 
that  time. 

In  ConweU  v.  KuykendaU,  29  Kan.  707, 
though  the  section  of  the  statute  required 
judgment  within  four  days,  the  court  said, 
to  obviate  difficulty,  the  word,  "entered" 
should  be  interpreted  as  "rendered;"  that 
when  the  justice  formed  his  mind,  and  an- 
nounced it,  that  was  judgment,  while  re- 
cording it  afterwards  would  do ;  that  it  was 
the  almost  universal  practice  in  all  courts  to 
announce  judgments,  and  afterwards  record 
them.  That  the  word  "entered,"  in  section 
114,  means  "rendered,"  is  shown  from  the 
fact  that  the  justice  is  to  ascertain  balance 
after  credits,  and  enter  judgment,  thus  show- 
ing that  it  means  the  formation  and  decision 
of  the  mind  as  to  the  legal  result  of  the  case 
and  it  is  shown  by  the  further  important  fact 
that  it  is  other  sections  (178  and  179)  which 
command  him  to  enter  certain  things  in  the 
docket,  among  them  the  judgment.  The 
judgment  of  the  justice  shall  be  stated  ;  that 
IS,  the  one  already  entered  or  announced. 
What  is  a  judgment?  Upon  such  a  ques- 
tion as  that  involved  in  this  case,  we  must 
have  a  correct  conception  of  what  it  is.  The 
docket  cntrv  is  not  the  judgment,  but  only 
evidence  that  a  judgment  was  rendered. 
Judgment  is  what  is  ordered  and  considered  ; 
not  the  mere  entry  of  what  is  ordered  and 
considered.  We  sometimes  speak  of  the  rec- 
ord entry  as  the  judgment,  but  it  is  no 
more  the  judgment,  accurately  speaking, 
than  a  note  for  money  is  the  money  or  debt 
itself.  Rickey  v.  Hin^ale,  8  Mich.  267.  A 
judgment  is  the  "decision  or  sentence  of  the 
law,  pronounced  by  a  court  or  other  com- 
petent tribunal,  upon  the  matter  contained 
in  the  record."  8  Bl.  Com.  395 ;  Jacobs,  Law 
Diet.  ;  Freeman,  Judgm.  §  2.  When,  after 
the  facts  are  found,  i^e  court  pronounces  the 
decision  on  them,  that  is  the  judgment. 
That  is  the  judicial  act. — the  act  of  the  court 
as  a  court  speaking  the  sentence  of  the  law, — 
whereas  the  entering  it  in  the  roll,  the 
docket,  or  the  order  or  judgment  book,  call 
it  by  whatever  name,  is  an  act  of  different 
nature,  a  clerical  or  ministerial  act,  one  to 
constitute  merely  a  memorial  to  attest  that 
the  judicial  act  of  pronouncing  judgment 
was  in  fact  done.  In  view  of  these  princi- 
ples a  justice  must  pronounce  his  judgment 
within  •  twenty -four  hours  after  the  trial ; 
but  if  he  does  so,  his  failure  to  enter  it  in 
his  docket  within  that  time  will  by  no 
means  rob  the  party  of  his  judgment.  He 
could,  weeks  later,  compel  him  by  mandamus 
to  enter  it.  At  common  law,  magistrates, 
after  pronouncing  judgments,  have  been 
justified  in  entering  up  the  written  record 
even  after  commitments  to  prison  under  them, 
and  after  proceedings  by  certiorari  or  other 
process  had  been  commenced  to  impugn  them 
for  informality.  Massey  v.  Johnson,  12  East, 
67,  81,  82.  In  Gray  v.  Cookson,  16  East, 
18,  the  record  w^as  drawn  up  six  months 
after  judgment  rendered.  See  Bex  v.  Barker, 
1  East,  186.  In  HaU  v.  Tuttle,  6  Hill,  38. 
40  Am,  Dec.  383,  the  court,  of  a  justice's 
judgment,  said:  "This  shows  the  formal 
entry  oi  the  judgment  to  be  quit€  an  unim- 
portant matter.     Where  it  is  necessary  for 
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the  purpose  of  evidence,  it  may  be  made  at 
any  time."  Suppose  a  justice,  after  a  ver- 
dict, announce  judgment  thereon,  but  omits 
to  record  it  in  his  docket.  You  can  compel 
him  to  do  so  by  mandamus.  You  show  the 
docket  and  verdict,  and  prove  his  rendition 
of  judgment.  You  need  not  have  record  evi- 
dence to  prove  his  announcement  of  judg- 
ment. This  is  the  rule  as  to  proceedings  of 
inferior  courts.  2  Freem.  Judgm.  §  410.  It 
is  otherwise  as  to  courts  of  record.  The  law 
fixes  no  limitation  for  such  entry  or  for  a 
nunc  pro  tunc  entry.  2  Freem.  Judgm.  §  56. 
Suppose  the  justices  in  this  case  ha^  entered 
a  memorandum  of  judgment  on  the  sum- 
mons. That  would  not  be  a  docket  entry. 
No  law  requires  them  to  make  such  memo- 
randum. It,  however,  would  be  used  as  evi- 
dence of  a  judgment,  and  from  it  judgment 
in  the  docket  could  be  afterwards  entered. 

But  we  are  acting  under  the  statute.  The 
court  in  the  case  just  cited,  having  spoken 
of  the  law  independently  of  the  statute,  then 
adverted  to  the  New  York  statute  requiring 
judgment  to  be  forthwith  rendered  and  en- 
tered in  the  docket,  and  held  the  same  prin- 
ciple, saying  the  judgment  must  be  rendered 
forthwith ;  but  not  so  with  the  docket  entry, 
notwithstanding  the  statute  as  to  both  de- 
clared that  it  must  be  done  forthwith.  The 
reason  given  was  that  the  one  act  was  judi- 
cial, the  other  merely  ministerial.  The 
court  held  the  statute  in  reference  to  the 
docket,  specifying  various  things  which  it 
must  rfiow,  to"  be  directory,  and' the  acts  to 
be  performed  by  the  justice  in  reference 
thereto  ministerial.  These  principles  are 
sustained  by  authority  in  New  York,  whence 
our  statute  came,  and  other  states  where 
similar  ones  prevail.  Walrod  v.  Shuler,  2 
N.  Y.  184 ;  Fish  v.  Emerwn,  44  N.  Y.  376 ; 
opinion,  Sibley  v.  Howard,  3  Denio,  72,  45 
Am.  Dec.  448,  and  note;  opinion,  McNamara 
V.  Spees,  25  Wis.  589 ;  MattJi£WS  v.  Houghton, 
11  Me.  377;  Lynch  v.  Kdly.  41  Cal.  284; 
Freem.  Judgm.  §§  53,  53a;  IHgges  v.  Dunn, 
1  Munf.  56 ;  Shadrack  v.  Woolfolk,  82  Gratt. 
707,  718 ;  1  Black,  Judgm.  §  106.  In  Wis- 
consin where  the  statute  requiring  judgment 
forthwith  exists  and  where  its  construction 
is  more  rigid  than  elsewhere  it  has  been 
twice  held  that  "if  judgment  is  rendered  at 
the  proper  time  (by  being  audibly  pro- 
nounced so  that  it  may  be  heard  bv  the  par- 
ties and  others  present)  that  is  sufficient  and 
the  justice  may  subsequently  enter  it  on  his 
docket  and  tax  the  costs. "  Weame  v.  Smith, 
82  Wis.  412 :  Kleinsteuber  v.  Schumacher,  85 
Wis.  608.  The  cases  of  Sihley  v.  Hmtard,  8 
Denio,  72,  45  Am.  Dec.  448 ;  Watson  v.  Da- 
vis, 19  Wend.  871,  and  McNamara  v.  Spees,  25 
Wis.  589,  were  cases  where  not  only  the  dock- 
et entry  but  the  judgment — the  decision — was 
not  announced  till  after  the  time  limited. 
It  must  not  be  thought  because  in  ordinary 
courts  judicial  acts  are  performed  by  a  judge 
but  the  ministerial  ones  by  a  clerk  that  in 
the  case  of  a  justice  who  performs  both,  all 
his  acts  are  judicial.  The  nature  of  the  act 
is  tested  by  its  nature  not  by  the  accident  of 
the  person  performing  it.  In  Hickey  v. 
Hiwtdale,  supra,  the  court  said  the  acts  of 
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ministerial  like  those  of  a  clerk.  I  repeat 
then  that  if  a  justice  does  announce  judg- 
ment within  twenty -four  hours  after  verdict 
the  judgment  is  not  void  because  the  entry 
in  the  docket  is  not  made  w^ithin  that  time'. 
It  is  however  important  that  justices  who 
perform  such  important  functions  in  the  ad- 
ministration of  justice  should  promptly  en- 
ter their  proceedings  in  the  docket,  just  as 
much  as  it  is  that  judges  of  superior  courta 
should  record  their  action,  and  they  are 
culpable  for  not  so  doing. 

But  now  comes  another  question,  — the  only 
question  which  has  given  me  any  serious  con- 
cern. The  judgment  shows  on  its  face  that 
it  was  entered  long  after  the  date  of  the  ver- 
dict, not  purporting  to  have  been  done  while 
the  proceeding  was  in  fiero,  but  is  one  en- 
tered nunc  pro  tunc;  and  it  may  be  that  it 
is  not  itself  conclusive  of  the  fact  that  judg- 
ment was  pronounced  within  24  hours  after 
the  trial,  and  that  it  is  necessary  to  ascertain 
by  other  evidence  that  it  was  then  rendered, 
where  it  purports  to  be  nunc  pro  tunc.  Our 
Statute  (Code,  chap.  50,  g  182)  makes  the 
docket  evidence  of  a  judgment,  but  it  does 
not  make  it  the  sole  evidence,  for  it  may  be 
proven  by  entries  or  memoranda  among  the 
papers  required  by  law  to  be  kept,  even  by 
oral  evidence  of  the  justice.  1  Greenl.  Ev. 
§  518 ;  Freem.  Judgm.  §  410 ;  noU.  40  Am. 
Dec.  386.  Be  Wight,  184  U.  S.  136,  83  L. 
ed.  865,  the  United  States  Supreme  Court 
held  that  a  nunc  pro  tunc  order  could  be 
made  on  the  recollection  of  the  judge  that  an 
order  had  been  made.  The  justices  making- 
this  entry  of  judgment  are  the  same  who  re- 
ceived the  verdict.  It  is  a  circumstance  to 
show  such  judgment.  I  hardly  think  thia 
case  ou^ht  to  be  regarded  as  a  judgment 
nunc  pro  tunc,  but  simply  as  the  performance 
of  a  ministerial  act  of  entry  of  judgment 
announced  at  date  of  verdict,  on  the  knowl  - 
edge  of  the  justices,  nothing  appearing  tend- 
ing to  show  that  judgment  was  not  so 
announced ,  but  I  am  treating  it,  in  the 
strongest  light  against  its  validity,  as  a  judg- 
ment nunc  pro  tunc,  holding  that  there  is 
sufficient  evidence  to  warrant  such  judirment. 
and,  if  there  is,  certainly  such  data  would 
warrant  the  mere  clerical  act  of  entry  in  the 
docket.  Here  the  docket  shows  that,  on  the 
date  of  tlie  verdict,  execution  issued.  We 
can  read  this  entry,  and  could  read  the  exe- 
cution, were  it  in  the  record,  but  we  are  to 
presume  it  following  the  law,  reciting  the 
judgment,  date,  parties,  and  amount,  as  sec- 
tion 185,  chap.  50,  requires.  The  docket 
entries  and  verdict  give  us  certainty  as  to 
parties,  amount,  dates,  etc.,  necessny  for 
judgment.  The  note  of  the  executia  fol- 
lows right  after  the  verdict  in  the  docket. 
Is  it  not  cogent  evidence  that  judgment  bad 
been  given  on  the  verdict?  For  law  of  nunc 
pro  tunc  judgment,  see  opinion  Mitchell  v. 
Oternmn,  108  U.  S.  64,  26  L  ed.  870.  Upon 
such  data  I  think  a  judgment  could  be  entered 
at  any  time.  Here  was  a  verdict,  and  judg- 
ment would  follow  as  a  matter  of  course,  m 
the  absence  of  motion  to  set  it  aside,  and 
we  would  perhaps  presu  ^  e  its  rendition ; 
but  the  docket  shows  the  issue  of  an  execu- 
tion the  very  day  of  the  verdict.     Is  not 
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that  the  strongest  kind  of  a  circumstance  to 
show  that  judgment  had  been  rendered,  in  the 
absence  of  a  tKintilla  of  evidence  to  negative 
it?  If  the  facts  shown  by  the  docket  "^are 
such  as  to  reasonably  and  fairly  carry  convic- 
tion that  a  judgment  was /in  fact  rendered, 
this  is  sufficient."  Witten,  v.  Boidson,  31 
Mo.  App.  525.  In  the  face  of  this  verdict 
and  execution,  how  can  we  reasonably  es- 
cape the  conviction  that  judgment  upon  the 
verdict  was  in  fact  rendered?  The  books 
show  that  everywhere  courts  struggle  to 
overlook  irregularities  in  the  proceeuings  of 
justices,  in  order  to  further  justice ;  but  nere 
the  struggle  seems  to  be  to  the  reverse, — to 
give  undue  weight  to  an  irregularity  or  inad- 
vertent omiseion.  I  cannot  consent  that  this 
party  shall  lose  his  debt  on  what  is  the  veriest 
technicality,  especially  as  I  see  the  justice 
of  the  case  in  this  line.  It  requires  no 
struggle  to  support  the  plaintiff's  debt,  as 
the  authorities  clearly  uphold  it.  I  hold 
that  the  judgment  is  neither  void  nor  irreg- 
ular. If  the  supreme  court  of  California 
could  say.  in  a  case  just  like  this,  where  a 
verdict  was  rendered  by  a  justice,  and  he 
omitted  to  enter  judgment,  and  an  execu- 
tion issued  on  it,  the  entry  of  judgment  was 
merely  clerical  duty,  and  the  justice  could 
be  compelled  to  make  it,  and  that  the  exe- 
cution should  not  be  quashed,  much  more 
can  we  use  that  execution  merely  as  evidence 
to  show  that  judgment  was  in  fact  an- 
nounced, and  to  justify  its  subsequent  entry 
on  the  docket.  Lynch  v.  Kelly,  41  Cal.  282. 
Thus  we  do  not  have  to  decide  whether, 
where  it  appears  that  both  the  rendering  and 
the  entry  in  the  docket  of  a  judgment  by  a 
justice  took  place  after  the  timelSxed  there- 
for by  statute,  the  judgment  would  be  void, 
or  merely  irregular  ana  reversible  on  appeal. 
In  some  states,  especially  Wisconsin,  it  is 
held  void  in  several  decisions ;  but  the  judge 
delivering  the  opinion  in  Wearne  v.  Smith, 
82  Wis.  4l4,  expressed  himself  dissatisfied 
with  those  decisions.  In  Watson  v.  Dams, 
19  Wend.  371,  which  is  urged  upon  us  as 
authority  to  hold  this  judgment  void,  it  is 
held  that  is  ** erroneous,  **  and  subject  to  re- 
versal. In  Martin  v.  JPifer,  96  Ind.  245,  and 
StiUman  v.  McGonneU,  86  Kan.  398,  such 
judgments  were  held  not  void,  but  erroneous ; 


and  in  Bobinson  v.  KiouSy  4  Ohio  St.  593, 
Judge  Thurman  said  the  failure  to  render 
judgments  within  time  might  not  make  them 
void,  but  only  irregular  and  reversible. 
Nothing  is  presumed  in  favor  of  the  juris- 
diction of  inferior  conrts,  but  when  once 
jurisdiction  of  the  cause  and  parties  is  es- 
tablished, as  is  clearly  the  case  here,  courts 
should  be  averse  to  holding  mere  misstepa 
in  the  proceedings,  mere  irregularities,  sim- 
ple nullities,  because  to  do  so  destroys  rights 
of  parties,  and  the  maxim  is  that  it  is  better 
that  serious  proceedings  shall  have  force 
than  fall.  If,  then,  a  judgment  rendered  and 
entered  after  the  time  fixed  by  law  be  not 
void,  but  simply  erroneous  as  I  think  it 
would  be  at  worst,  it  could  be  reversed  only 
by  appeal ;  and  as  the  motion  to  revive  the 
judgment  in  this  case  stands  as  a  scire  faeiaa 
in  courts  of  record  under  the  common  law, 
mere  irregularity  could  not  avail  as  a  de- 
fense to  a  writ  of  edre  faciae.  Foster,  Sci. 
Fa.  27;  12  Am.  &  Eng.  Encyclop.  Law, 
150i :  1  Black,  Judgm.  496.  Hence  I  am  of 
opinion  that  the  court  erred  in  refusing  to 
revive  the  judgment,  and  its  judgment  re- 
fusing to  do  so  ought  to  be  reversed  and 
judgment  reviving  same  here  entered.  When 
this  case  was  here  before,  the  judgment  was 
not  in  the  record.  The  court  said  the  evi- 
dence was  not  enough  to  justify  an  execu- 
tion. Here  we  use  that  evidence  for  another 
purpose,  to  determine  merely  whether  it  is 
sufficient  to  justify  judgment  nunc  pro  tunc. 
The  former  decision  is  not  res  judicata  upon 
this  question.  It  merely  held  there  was  then 
no  judgment  to  support  an  execution.  Did 
it  hold  that  there  never  could  afterwards  be 
a  judgment  entered?  Certainly  not.  Did 
it  hold  that  this  judgment  is  void,  when  it 
was  not  in  existence  then?    Certainly  not. 

This  case  does  not  involve  the  question  of 
amendment  under  the  statute,— that  is,  where 
a  judgment  has  been  entered,  and  it  is  de- 
sired to  correct  it;  whereas  here  no  judg- 
ment at  all  had  been  entered.  If  even  notice 
of  the  judgment  nunc  pro  tunc  were  required, 
and  I  do  not  think  it  was,  as  no  new  evidence 
was  introduced,  (Freem.  Judgm.  §  64,)  yet 
that  would  render  it  only  irregular,  not 
void  on  scire  facias. 
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*i.  AetllIoftheI«eglfllJktiireof  1890, 
Tegnltkiing  aceommodatlons  of  the 
races  on  railways,  does  not  violate  the  I8eta 
Amendment  of  the  United  States  ConstitutioD, 

^Headnotes  by  Fbknsr,  J. 


because  such  accommodatloDB  Involve  no  badge 
of  slavery  or  involuntary  servitude,  which  Is  the 
sole  subject  of  that  amendment. 

2.  A  long^  line  of  deeiaions,  state  and 
Federal,  maintains  that  statutes  or 
regfolations  enfondn^  the  separation 

of  the 'White  and  colored  races  in  public 
convesrances  and  in  public  schools— so  long,  at 
least,  an  the  facilities  or  accommodations  pro- 
vided are  substantially  equal— do  not  abridge  any 


Nomt.— Rights  of  colored  passengers. 
A  discrimination  against  a  colored  person  by  re- 
fusing him  the  right  to  ride  upop  a  street-car  is  a 
violation  of  his  right  under  the  14tb  Amendment 
to  the  Federal  Constitution.  Thompson  v.  Balti- 
more aty  Paas.  B.  Co.  (C.  C.  D.  Md.);  Field  v.  Baltl- 
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more  City  Pass.  R.  Cto.  (C.  C.  D.  Md.),— cited  in  1 
Hughes,  687,  by  Judae  Giles,  who  rendered  the  de- 
cisions. 

But  the  furnishing  of  separate  accommodations 
for  white  and  colored  people,  if  they  are  equal  In 
ail  respects,  is  not  a  denial  of  equal  rights  and 
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prlvlleflre  or  immunity  of  citizens,  or  otherwise 
contravene  the  Uth  Amendment  of  the  United 
States  Constitution. 

3.  In  sueh  matterst  equality  and  not 
identity  or  community,  of  accommodations,  Js 
the  extreme  test  of  ^nf  ormity  to  the  require- 
ments of  the  Amendment. 

4*  The  rei^nlation  of  domsfltie  commerce 
is  as  exdnsiTely  a  state  ftinction  as  the 

reirulation  of  interstate  commerce  is  a  Federal 
function.  This  statute  is  an  exercise  of  the  po- 
lice power,  and  expresses  the  lesislatiTe  convic- 
tion that  the  separation  of  the  races  in  railway 
conveyances,  with  proper  sanctions  for  substan- 
tial equality  of  accommodations,  is  in  the  Interest 
of  public  order,  peace,  and  comfort.  It  is  a  mat- 
ter of  legrislative  power  and  discretion,  with 
which  courts  cannot  interfere.  - 

5*  A  proper  constmction  of  the  statute 
does  not,  as  contended  by  relator,  au- 
thorise a  conductor  to  assign  a  pas- 
sen^rer  to  a  coach  to  which  his  race 
does  not  belong*  nor  does  it  bind  the  passen* 
erer  to  accept  such  wronffful  assignment,  nor  ex- 
cm  pt  the  ofBcors  from  action  for  damages  in  case 
of  such  wrongful  assignment,  and  refusal  to 
carry  when  disobeyed.  The  discretion  vested  in 
the  conductor  to  decide  primarily  the  ooaoh  to 
which  each  passenger  belongs  is  only  the  neoes- 
sary  discretion  attending  every  imposition  of  any 
duty,  to  determine  whether  the  circumstances 
under  which  the  duty  arises  exist.  He  exercises 
such  discretion  at  his  peril,  and  that  of  his  em- 
ployer. 

(December  19^  1808.) 

APPLICATION  for  writs  of  certiorari  and 
prohibitioD  to  determine  the  validity  of 
certftin  proceedings  instituted  under  Acts  1890, 


No.  Ill,  to  punish  petitioner  for  alleged  fail- 
ure to  occupy  the  compartmeDt  to  which  be 
had  been  assigned  by  the  officer  in  charge  of  a 
railroad  train  as  beinf?  the  one  in  which,  be- 
cause of  his  race,  he  was  entitled  to  ride. 
Writs  refused. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albion  W.  Tonrg^ee  and  James 
C.  Walker  for  relator. 

Mr.  Lionel  Adams  for  respondent. 

Fenner*  J,y  delivered  the  opinion  of  the 
court : 

We  have  held  that  when  a  party  is  prose- 
cuted for  crime  under  a  law  alleged  to  be 
unconstitutional,  in  a  case  which  is  unap- 
pealable, and  where  a  proper  plea  setting  up 
the  unconstitutionality  has  been  overruled  by 
the  judge,  a  proper  case  arises  for  the  exer- 
cise of  our  supervisory  jurisdiction,  in  de- 
termining whether  the  judge  is*  exceeding 
the  bounds  of  judicial  power  by  entertaining 
a  prosecution  for  a  crime  not  created  by  law. 
8t€Ue  V.  Orleans  Parish  Orim,  Dist,  Ct.  Judge, 
89  lia.  Ann.  132 ;  StaU  v.  Hicks,  44  La.  Ann. 

.     Relator's  application  conforms  to  all 

the  requirements  of  this  rule.  He  al leges  that 
he  is  being  prosecuted  for  a  violation  of  Act 
No.  Ill  of  1890 ;  that  said  Act  is  unconstitu- 
tional :  that  his  plea  of  its  unconstitutionality 
has  been  presented  to,  and  overruled  by,  the 
respondent  judge;  and  that  the  case  is  un- 
appealable. He  therefore  applies  for  writs 
of  certiorari  and  prohibition,  in  order  that 
we  may  determine  the  validitv  of  the  pro- 
ceedings, and,  in  case  we  find  him  entitled  to 
such  relief,  may  restrain  further  proceeding 
against  him  in  the  cause.    The  judge,  in  his 


privilefres  in  viola tioo  of  that  Amendment.  Rrit- 
ton  V.  Atlantic  Ac  C.  Air  Line  Co.  88  N.  C.  588, 48 
Am.  Rep.  748. 

In  Day  v.  Owen,  5  Mich.  580, 7S  Am.  Dec.  82, which 
was  decided  prior  to  the  adoption  of  the  14th 
Amendment,  it  was  held  that  the  legality  of  a  reg- 
ulation for  steamboat  passengers  which  denied 
cabin  passage  to  colored  persons  depended  on  the 
reasonableness  of  such  regulation  and  that  this 
was  a  mixed  question  of  law  an<l  fact  to  be  found 
by  the  Jury.  An  answer  setting  up  such  a  regula- 
tion in  an  action  on  the  case  by  a  colored  passen- 
ger for  denying  him  such  privileges  was  held  good 
against  general  demurrer  and  Judgment  rendered 
thereon  for  the  defendant. 

It  was  admitted  in  West  Chester  J^  P.  R.  Co.  v. 
Miles,  65  Fa.  20Q,  that  a  person  could  not  be  ex- 
cluded by  a  public  carrier  on  account  of  color,  but 
tbo  contention  was  as  to  the  separation  of  colored 
and  white  passengers,  and  it  was  held  that  in  the 
ab9enc<!  of  any  statute  to  the  contrary  the  passen- 
gers might  be  separated  if  their  accommodations 
were  equal. 

So  in  McGinn  V.  Williams  (C.  C.  D.  Md.)5  0en. 
Dig.  860,  it  was  held  that  a  steamer  might  furnish 
separate  tables  for  white  and  colored  passengers 
provided  they  were  in  all  respects  equal  in  the 
quality  of  their  accommodations. 

And  it  has  been  held  in  several  oases  that  where 
the  accommodations  were  equal  In  all  respects  the 
colored  passengers  on  a  railroad  might  be  com- 
pelled to  take  a  separate  car.  Chesapeake,  O.  &  8. 
W.  K.  Co.  V.  Wells,  86  Tenn.  818;  Counoill  v.  West- 
ern &  A.  R.  Co.  1  Inters.  Com.  Rep.  888;  Heard  v. 
Georgia  K.  Co.  1  Inters.  Com.  Rep.  710;  Houck  v. 
Southern  Pao.  R.  Co.  88  Fed.  Rep.  SBS. 
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But  such  separation  of  the  colored  passengers 
oannot  be  justified  unless  the  cars  set  apart  for 
their  exclusive  use  are  as  safe  and  oomfortableand 
otherwise  equal  in  the  quality  of  their  accommo- 
dations to  those  furnished  to  white  persons  who 
pay  the  same  fare.  Houck  v.  Southern  Pac.  R.  Ca 
supra;  Logwood  v.  Memphis  ft  C.  R.  Co.  28  Fed. 
Rep.  318;  Murphy  v.  Western  ft  A.  R.  Co.  28  Fed. 
Rep.  887:  Gray  v.  Cincinnati  8.  R.  Co.  11  Fed.  Rep. 
884;  Civil  Riirhts  BUI,  1  Hughes,  641;  CouncUl  v. 
Western  ft  A.  R.  Co.  mtpra;  Heard  v.  Georgia  R.  Co. 
2  Inters.  Com.  Rep.  608. 

Wbcre  a  respectable  colored  woman  was  com- 
pelled to  ride  on  the  platform  of  a  car  because  she 
was  not  allowed  ijo  go  in  the  flrat-olaas  oar  and  was 
afraid  to  ride  in  the  other  car  known  as  the  "  Jim 
Crow**  car  because  it  was  occupied  by  rou^rh  men, 
both  white  and  colored,  a  recovery  of  damages  was 
allowed.  The  amount  found  being  $2,000  punitive 
damages  and  $8,000  actual  damages;  a  remiltitvr  of 
$2,500  from  the  actual  damages  was  required  as  a 
condition  of  refusing  a  new  trial.  Houck  v.  South- 
ern Pao.  R,  Co.  supra. 

A  colored  woman  of  srood  character  and  proper 
behavior  having  a  first-class  ticket  is  entitled  to 
ride  in  the  *'  ladies'  car**  which  is  set  apart  for 
ladies,  and  men  aooompanied  by  ladies,  where  there 
is  but  one  such  car  and  the  other  cars  axe  occu- 
pied mostly  by  men.  Chicago  ft  N.  W.  R.  Co.  v. 
WilUams,  65  111.  185,  8  Am.  Rep.  841. 

The  nime  requirement  of  equality  as  to  accom- 
modations is  nuide  in  respect  to  accommodations 
on  steamboats,  and  it  is  held  that  the  separation  of 
colored  persons  must  be  free  from  any  actual  dis- 
crimination in  comfort*  attention,  or  appearanoe 
1  of  inferiority.   The  Sue,  22  Fed.  Rep.  848. 
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answer,  maintains  the  constitutionality  of  the 
law  and  the  validity  of  his  proceeding. 

The  legislative  Act  in  question  is  entitled 
"An  Act  to  promote  the  comfort  of  pas- 
sengers on  railway  trains;  requiring  all 
railway  companies  carrying  passengers  on 
their  trains  in  this  state  to  proyide  equal, 
hut  separate,  accommodations  for  the  white 
and  colored  races,  hy  providing  separate 
coaches  or  compartments,  so  as  to  secure 
separate  accommodations ;  defining  the  duties 
of  the  officers  of  such  railways;  directing 
them  to  assign  passengers  to  the  coaches  or 
compartments  set  aside  for  the  use  of  the 
race  to  which  such  passengers  belong:  au- 
thorizing them  to  refuse  to  carry  on  their 
trains  such  passengers  as  may  refuse  to  oc- 
cupy the  coaches  or  compartments  to  which 
he  or  she  is  assigned  ;  to  exonerate  such  rail- 
way companies  from  any  and  all  blame  or 
damages  that  might  proceed  from  such  re- 
fusal ;  to  prescril^  penalties  for  all  viola- 
tions of  this  Act,"  etc.  The  first  section  of 
the  Act  requires  that  ^all  railway  companies 
carrying  passengers  in  their  coaches  in  this 
state  shall  provide  equal,  but  separate,  ac- 
commodations for  the  white  and  colored 
races,  by  providing  two  or  more  passenger 
coaches  for  each  passenger  ti-ain,  or  by 
dividing  the  passenger  coaches  by  a  parti- 
tion, so  as  to  secure  separate  accommoda- 
tions,'^  and  that  '*no  person  or  persons  shall 
be  permitted  to  occupy  seats  in  coaches  other 
than  the  ones  assigned  to  them  on  account  of 
the  race  they  belong  to."  The  second  sec- 
tion provides  '*that  the  officers  of  such  pas- 
senger trains  shall  have  power,  and  are  here- 
by required,  to  assign  each  passenger  to  the 


coach  or  compartment  used  for  the  race  to 
which  such  passenger  belongs.  Any  pas- 
senger insisting  on  going  into  a  coach  or 
compartment  to  which  by  race  he  does  not 
belong,  shall  \ye  liable  to  a  fine  of  $25,  or, 
in  lieu  thereof,  to  imprisonment  for  a  period 
of  not  more  than  twenty  days  in  the  parish 
prison."  And  a  like  penalty  is  ^imposed  on 
"any  ofiicer  of  any  railroad  insisting  on  as- 
signing a  passcnj^er  to  a  coach  or  compart- 
ment other  than  the  one  set  aside  for  the 
race  to  which  said  passenger  belongs ;"  and 
it  is  further  providea  that,  "should  any  pas- 
senger refuse  to  occupy  the  coach  or  compart- 
ment to  which  he  or  she  is  assigned  by  the 
ofiicer  of  such  railway,  said  ofiicer  shall  have 

Eower  to  refuse  to  carr}'  such  passenger  on 
is  train,  and  for  such  refusal  neither  he  nor 
the  railway  company  shall  be  liable  for 
damages  in  any  of  the  courts  of  this  state." 
The  third  section  provides  penalties  upon 
officers,  directors,  conductors,  and  employes 
of  railway  companies  who  shall  refuse  or 
neglect  to  comply  with  the  provisions  of  the 
Act. 

We  have  had  occasion  very  recently  to 
consider  the  constitutionalit}^  of  this  Act,  as 
applicable  to  interstate  passengers,  and  held 
that  if  so  applied  it  would  be  unconstitu- 
tional, because  in  violation  of  the  exclusive 
right  vested  in  Congress  to  regulate  commerce 
between  the  states.  State  v.  Ilicks,  44  La. 
Ann. — .  The  instant  case  presents  no  such 
application  of  the  statute ;  but  it  appears  on 
the  face  of  the  information  that  relator  was 
proceeded  acainst  as  "a  passenger  traveling 
wholly  within  the  limits  of  the  state  ot 
Louisiana,  on  a  passenger  train  belonging  to 


If  the  acoommodatlons  furnished  colored  per- 
sons by  interstate  carriers  are  not  equal  to  those 
furnished  to  white  persons  it  is  a  violation  of  the 
Act  of  Confrress  to  Keerulate  Commerce,  S  t.  Heard 
V.  Georirla  R<  Co.  2  Inters.  Com.  Rep.  506;  Council! 
V.  Western  &  A.  R.  Co.  1  Tnters.  Com.  Rep.  638. 

A  colored  passenger  on  a  steamboat  cannot  be 
compelled  to  take  Inferior  accommodations  al-. 
thou^rh  at  reduced  prices.  Coger  v.  North  West- 
ern U.  Packet  Co.  37  Iowa,  147. 

In  this  case  the  court  declared  generally  that  a 
colored  person  was  entitled  to  the  same  rights  and 
privileges  that  white  people<have,  but  the  question 
of  separate  but  equal  accommodations  was  not  in- 
volved and  the  language  of  the  court  was  used  in 
respect  to  a  denial  of  equal  accommodations. 

The  same  protection  against  drunken  and  vio- 
lent men  seeking  to  molest,  outrage,  and  humiliate 
a  passenger  must  be  given  to  both  white  and  col- 
ored passengers.  Richmond  &  D.  R.  Co.  v.  Jeffer- 
soii  (Ga.)  17  L.  K.  A.  671. 

SUxtulory  regvlations. 

The  Civil  Rights  Act  of  Congress  does  not  give  a 
right  to  a  penalty  for  discrimination  by  a  carrier 
against  colored  persons  as  the  right  denied  is  not 
one  of  the  riarhts  of  a  citizen  of  the  United  States 
as  such,  and  therefore  is  not  the  subject  of  legisla- 
tion by  Congress.  Cully  v.  Baltimore  &  O.  R.  Co. 
1  Hughes,  63d. 

Equal  accommodations  in  public  conveyances 
oannot  be  compelled  by  Act  of  Congress.  Con- 
gress can  enforce  the  rights  guaranteed  by  the  Uth 
Amendment  only  by  corrected  legislation  such  as 
may  be  necessary  or  proper  for  counter-acting  and 
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redressing  the  elTect  of  wrongful  state  laws  or 
Acts.    Civil  Rights  Cases,  100  U.  8.  3,  27  L.  ed.  836. 

A  state  law  requiring  separate  but  equal  accom- 
modations to  be  furnished  for  colored  and  white 
passengers  is  void  so  far  as  it  applies  to  interstate 
commerce.    State  v.  Hicks,  44  La.  Ann.  — . 

But  a  state  statute  which  applies  only  to  com- 
merce within  the  state  is  not  unconstitutional  reg- 
ulation of  commerce  because  it  requires  railroads 
to  provide  equal  but  separate  accommodations  for 
white  and  colored  passengers  by  providing  sepa- 
rate cars  or  separate  divisions  of  a  car  for  colored 
persons.  Louisville.  N.  O.  &  T.  R.  Co.  v.  Mississip- 
pi, 183  Cr.  8.  887,  38  L.  ed.  784,  affirming  6 L.  R.  A.  132, 
66Miss.66S. 

•  So  state  laws  prohibiting  any  discrimination  as  to 
color  between  passengers  are  unconstitutional  so 
far  as  they  apply  to  interstate  commerce,  such  as 
the  carriage  of  passengers  by  vessel  making  voy- 
ages between  different  states.  Ball  v.  De  Cuir,  95 
U.  8.  485,  24  L.  ed.  547. 

In  Central  R.  Co.  of  N.  J.  v.  Green,  86  Pa.  427,  It 
was  held  that  a  state  statute  might  impose  a  pen- 
alty on  a  carrier  for  making  any  distinction  based 
on  the  color  of  passengers.  No  question  of  inter- 
state commerce  was  decided  in  this  case. 

The  same  case  decides  that  under  the  Pennsyl- 
vania Act  of  March  22, 1867,  making  it  unlawful  to 
exclude  *'any  person  or  persons"  on  account  of 
color,  only  one  penalty  was  Incurred  for  the  ex- 
clusion of  man  and  wife  at  the  same  time. 

On  the  general  subject  of  constitutional  equality 
of  privileges,  immunities,  and  protection,  see  noU 
to  Louisville  Safety  VaJve  &  Trust  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  14  L.  R.  A.  579. 

B.  A.  R. 
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the  East  Louisiana  Railroad  Company,  carry- 
ing passengers  in  their  coaches  within  the 
state  of  Louisiana. "  It  thus  appears  that  the 
interstate  commerce  clause  of  the  Constitu- 
tion of  the  United  States  is  not  involved. 

The  relator's  plea  of  the  unconstitutional- 
ity of  the  statute  contains  no  less  than  four- 
teen enumerated  paragraphs,  which  do  not 
require  reproduction,  because  most  of  them 
are  argumentative,  and  no  provisions  of  the 
state  or  Federal  Constitutions  are  referred  to, 
as  violated  by  the  statute,  except  the  13th  and 
14th  Amendments  to  the  Constitution  of  the 
United  States.  The  whole  gravamen  of  re- 
lator's plea  is  contained  in  the  fourteenth 
ground,  which  is  as  follows:  "That  the 
statute  in  question  establishes  an  insidious 
distinction  and  discrimination  between  citi- 
zens of  the  United  States,  based  on  race, 
which  is  obnoxious  to  the  fundamental  prin- 
ciples of  national  citizenship,  perpetuates 
involuntary  servitude,  as  regards  citizens  of 
the  colored  race,  under  the  merest  pretense 
of  promoting  the  comforts  of  passengers 
on  railway  trains,  and  in  further  respects 
abridges  the  privileges  and  immunities  of 
the  citizens  of  the  United  States,  and  the 
rights  secured  by  the  18th  and  14th  Amend- 
ments of  the  Federal  Constitution."  So  far 
as  the  18th  Amendment  is  concerned,  its  ap- 
plication to  this  statute  may  be  at  once  elim- 
inated, because  the  Supreme  Court  of  the 
United  States  has  clearly  decided  that  it 
does  not  refer  to  rights  of  the  character  here 
involved.  We  will,  for  the  sake  of  brevity, 
quote  only  the  syllabus  of  the  decision,  as 
follows :  "  The  13th  Amendment  relates  only 
to  slavery  and  involuntary  servitude,  which 
it  abolishes :  and  although,  by  its  reflex  ac- 
tion, it  establishes  universal  freedom  in  the 
United  States,  and  Congress  may  probably 
pass  laws  directly  enforcing  its  provisions, 
yet  such  legislative  power  extends  only  to 
the  sub;ject  of  slavery  and  its  incidents ;  and 
the  denial  of  equal  accommodations  in  inns, 
public  conveyances,  and  places  of  public 
amusements  imposes  no  badge  of  slavery  or 
involuntary  servitude  upon  the  party,  but, 
at  most,  Infringes  rights  which  are  protected 
from  state  aggression  by  the  14th  Amend- 
ment. "  OiviJ  Rights  Cases,  109  U.  S.  8,  27 
L.  ed.  835.  We  may,  therefore,  confine  our- 
selves to  the  question  whether  or  not  the 
statute  violates  the  14th  Amendment,  which 
provides  that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  Jurisdiction  the  ecfun]  protection  of 
the  laws."  A  further  elimination  may  be 
made  of  the  question  whether  a  statute  re- 
quiring separate  accommodations  for  the 
races,  without  requiring  the  accommodations 
to  be  equal,  would  contravene  the  amend- 
ment, because  the  statute  here  explicitly  re- 
quires that  the  accommodations  shall  be 
equal. 

We  thus  reach  the  sole  question  involved 
in  this  case,  which  is  whether  a  statute  re- 
quiring railroads  to  furnish  separate,  but 
equal,   accommodations  for  the  two  races, 
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and  requiring  domestic  passengers  to  confine 
themselves  to  the  accommodations  provided 
for  the  race  to  which  tliey  belong,  violates 
the  14th  Amendment.      The  first  branch  of 
the  above  question,  as  to  the  binding  effect 
of  the  statute  on  railways,  has  been  definitely 
decided  by  the  Supreme  Court  of  the  United 
States,  on  a  statute  almost  identical,  holding 
that  the  provision    requiring   railroads   to 
furnish  separate,  but  equal,  accommodations 
was  valid.     Louisnlle,    i'.   0.  &  T.  R,  Co. 
V.  Mississippi,  188  U.  S.  587,  88  L.  ed.  784. 
But  the  court  said :    "Whether  such  accom- 
modation shall  be  a  matter  of  choice  or  com- 
pulsion [on  the  part  of  passengers]  does  not 
enter  into  this  case."    The  validity  of  such 
statutes,    in   so   far   as   they   require    pas- 
sengers, under  penalties,   to  confine   them- 
selves to  the  separate  and  equal  accommoda- 
tions provided  for  the  race  to  which  they 
belontj,  has  not,  as  yet,  been  directly  pre- 
sented to,  or  decided  by,  the  Supreme  Court 
of  the  United  States.     But  the  validity  of 
such   statutes,    and  of   similar  regulations 
made   by   common   carriers   in   absence    of 
statute,  and  the  validity  of  similar  regula- 
tions or  statutes  as  applied  to  public  schools, 
has  arisen   in   very  many  cases  before  the 
highest  courts  of  the  several  states,  and  before 
inferior  Federal  courts,  resulting  in  an  al- 
most uniform  course  of  decision  to  the  effect 
that    statutes  or  regulations  enforcing  the 
separation  of  the  races  in  public  convey- 
ances or  in  public  schools,  so  long,  at  leasts 
as   the   facilities   or   accommodations   pro- 
vided are  substantially  equal,  do  not  abridge 
any  privilege  or  immunity  of  citizens,  or 
otherwise  contravene  the  14th  Amendment. 
We  refer  to  the   following,    among   other 
numerous,   decisions:      West   Cheater   <fc  P. 
R.    Co.  V.  Miles,  56  Pa.  209;   Stttte  v.   Mc- 
Cann,  21  Ohio  St.  210 ;  Pe<yple  v.  Gallagher,  93 
N.  y.  488,  45  Am,  Rep.  282 ;  Cory  v.  CarUr, 
48   Ind.   337,    17   Am.    Rep.   738;   State  v. 
Duffv,    7  Nev.    342;    People  v.    Easton,    13 
Abb.  Pr.  N.  8.  160;  Louisville,  iV.  0.  db  T, 
R.  Co.  V.  State,  66  Miss.  662,  5  L.  R.  A.  132 ; 
Lehew  v.  Brummell,  108  Mo.  546 ;  Daicson  v. 
Lee,  83  Ky.  49 ;  Ward  v.  Flood,  48  Cal.  36. 17 
Am.  Rep.  405;    Chesapeake,  0.  d>  S.   W.  R. 
Co.  V.   WeUs,  85  Tenn.  613;   Bertonneau  v. 
City  Schools  Board  ^ Direct^yrs,  3  Woods,  C.  C. 
177  ;  TJie  Sue,  22  Fed.  Rep.  843 ;  Logicood  v. 
Memphis   &   C.  R.    Co.   23  Fed.    Rep.    318; 
Murphy  v.   Western  dh  A.  R.  Co.  Id.  637. 

It  would  little  boot  for  us  to  make  exten- 
sive quotations  from  these  decisions.  They 
all  accord  in  the  general  principle  that,  in 
such  matters  equality,  and  not  identity  or 
community,  of  accommodations,  is  the  ex- 
treme test  of  conformity  to  the  requirements 
of  the  14th  Amendment.  The  cogency  of  the 
reasons  on  which  this  principle  is  found- 
ed perhaps  accounts  for  the  singular  fact 
that,  notwithstanding  the  general  prevalence 
throughout  the  country  of  such  statutes  and 
regulations,  and  the  frequency  of  decisions 
maintaining  them,  no  one  has  yet  undertaken 
to  submit  the  question  to  the  final  arbitra- 
ment of  the  Supreme  Court  of  the  United 
States.  In  a  case  which  arose  as  far  back  as 
1849,  the  Supreme  Court  of  Massachusetts, 
through  its  great  C?iief  Justice,  Shaw,  con- 
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sidered  this  subject,  saying:  "Conceding, 
therefore,  in  the  fullest  manner,  that  colored 
persons,  the  descendants  of  Africans,  are  en- 
titled by  law  to  equal  rights,  constitutional 
and  political,  civil  and  social,  the  question 
then  arises  whether  the  regulation  in  ques- 
tion, which  provides  separate  schools  for  col- 
ored children,  is  a  violation  of  any  of  these 
rights. "  And  the  court  held  that  it  was  not, 
saying  in  conclusion :  "  It  is  urged  that  this 
maintenance  of  separate  schools  tends  to  deep- 
en and  perpetuate  the  odions  distinction  of 
caste,  founded  in  a  deep-rooted  prejudice  in 
public  opinion.  This  prejudice,  if  it  exists, 
IS  not  created  bv  law,  and  cannot  be  changed 
by  law.  Whether  this  distinction  and  prej- 
udice, existing  in  the  opinions  and  feelings 
of  the  community,  would  not  be  as  effectually 
fostered  by  compelling  colored  and  white 
children  to  associate  together  may  well  be 
doubted."  Roberts  v.  Boston,  5  Gush.  198. 
The  general  rule  applied  to  carriers  is  well 
stated  by  Mr.  Hutchinson :  "If  the  convey- 
ance employed  be  adapted  to  the  carriage  of 
passengers  separated  in  different  classes,  ac- 
cording to  the  fare  which  may  be  charged, 
the  character  of  the  accommodations  afforded, 
or  of  the  persons  to  be  carried,  the  carrier  may 
so  divide  them ;  and  any  regulation  confin- 
ing those  of  one  class  to  one  part  of  the  con- 
veyance will  not  be  regarded  as  unreason- 
able, if  .made  in  good  faith,  for  the  better 
accommodation  and  convenience  of  the  pas- 
sengers." Hutchinson,  Carr.  par.  542.  In 
applying  this  rule,  the  supreme  court  of 
Pennsylvania  said:  "The  right  to  separate 
passengers  being  clear,  in  proper  cases,  and 
it  being  the  subject  of  sound  regulation,  the 
question  remaining  to  be  considered  is 
whether  there  is  such  a  difference  between 
the  white  and  the  black  races  in  this  state, 
resulting  from  nature,  law,  and  custom,  as 
makes  it  a  reasonable  ground  of  separation. " 
The  court  then  proceeds  to  discuss  these  dif- 
ferences, taking  care  to  say:  "To  assert 
separateness  is  not  to  declare  inferiority  in 
either.  It  is  simply  to  say  that,  following 
the  order  of  Divine  Providence,  human  au- 
thority ought  not  to  compel  these  widely 
separated  races  to  intermix."  Concluding, 
the  court  said:  "Law  and  custom  having 
sanctioned  a  separation  of  races,  it  is  not  the 
province  of  the  judiciary  to  legislate  it 
away.  .  .  .  Following  these  guides,  we 
are  compelled  to  declare  that  at  the  time  of 
the  alleged  injury  there  was  that  natural, 
legal,  and  customary  difference  between  the 
whit«  and  black  races  in  this  state  which 
mad(;  their  separation,  as  passeuj^ers  in  a 
public  conveyance,  the  subject  of  a  sound 
regulation  to  secure  order,  promote  comfort, 
pre^'rve  the  peace,  and  maintain  the  rights 
both  of  the  carriers  and  passengers."  West 
C/iester  dt  P.  R.  Co.  v.  Miles,  55  Pa.  209. 
Both  the  decisions  from  which  we  have 
quoted  were  rendered  before  the  adoption  of 
the  14th  Amendment,  but  in  states  where  the 
civil  rights  of  the  colored  race  were  fully 
recognized.  We  have  referred  to  them  as 
indicating  the  germinal  principles  which 
have  been  followed  in  the  numerous  decis- 
ions cited  above,  applying  to  the  14th 
Amendment.     That  Amendment,  it  Is  well 
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settled,  created  no  new  rights  whatever,  but 
only  extended  the  operation  of  existing 
rights,  and  furnished  additional  protection 
for  such  rights.  Barhier  v.  ConnoUy,  118  U. 
8.  27,  28  L.  ed.  923 ;  United  States  v.  Gruik- 
shank,  92  U.  S.  542,  23  L.  ed.  588 ;  Slaughter 
House  Cases,  88  U.  8.  16  Wall.  86,  21  L.  ed. 
894. 

The  statute  here  in  question  is  an  exercise 
of  the  police  power,  and  expresses  the  con- 
viction of  the  leerislative  department  of  the 
state  that  the  separation  of  the  races  in  pub- 
lic conveyances  with  proper  sanctions  enforc- 
ing the  substantial  equality  of  the  accom- 
m^ations  supplied  to  each,  is  in  the  interest 
of  public  order,  peace,  and  comfort.  It  iin- 
doubtiedly  imposes  a  severe  burden  upon  rail- 
ways, but  the  Supreme  Court  of  the  United 
8tates  has  held  that  thev  are  bound  to  bear  it. 
It  impairs  no  right  of  passengers  of  either 
race,  who  are  secured  that  equality  of  ac- 
commodations which  satisfies  every  reason- 
able claim.  The  ref^ulation  of  domestic 
commerce  is  as  exclusively  a  state  function 
as  the  regulation  of  interstate  commerce  is  a 
federal  function.  It  is  as  much  within  the 
control  of  state  legislation  as  the  public 
school  system  or  the  law  of  marriage.  To 
hold  that  the  requirement  of  separate,  though 
equal,  accommodations  in  public  convey- 
ances, violated  the  14th  Amendment,  would, 
on  the  same  principles,  necessarily  entail 
the  nullity  of  statutes  establishing  separate 
achools,  and  of  others,  existing  in  many 
states,  prohibiting  intermarriage  between 
the  races.  All  are  regulations  based  upon 
difference  of  race;  and,  if  such  difference 
cannot  furnish  a  iMtsis  for  such  legislation 
in  one  of  these  cases,  it  cannot  in  any.  The 
I  statute  applies  to  the  two  races  with  such 
perfect  fairness  and  equality  that  the  record 
brought  up  for  our  inspection  does  not  dis- 
close whether  the  person  prosecuted  is  a 
white  or  a  colored  man.  The  charge  is 
simply  that  he  did  "  then  and  there,  unlaw- 
fully, insist  on  going  into  a  coach  to  which, 
by  race,  he  did  not  belong."  Obviously,  iif 
the  fact  charged  be  proved,  the  penalty 
would  be  the  same  whether  the  accused  were 
white  or  colored. 

We  have  been  at  pains  to  expound  this 
statute  because  the  dissatisfaction  felt  with 
it  by  a  portion  of  the  people  seems  to  us  so 
unreasonable  that  we  can  account  for  it  only 
on  the  ground  of  some  misconception.  Even 
were  it  true  that  the  statute  is  prompted  by 
a  prejudice  on  the  part  of  one  race  to  be 
thrown  in  such  contact  with  the  other,  one 
would  suppose  that  to  be  a  sufiScient  reason 
why  the  pride  and  self-respect  for  the  other 
race  should  equally  prompt  it  to  avoid  such 
contact,  if  it  could  be  done  without  the  sac- 
rifice of  equal  accommodations.  It  is  very 
certain  that  such  unreasonable  insistence 
upon  thrusting  the  company  of  one  race  upon 
the  other,  with  no  adequate  motive,  is  calcu- 
lated, as  suggested  by  Chief  Justice  Shaw,  to 
foster  and  intensify  repulsion  between  them, 
rather  than  to  extinguish  it. 

We  will  conclude  by  noticing  some  charges 
made  against  the  statute  by  relator,  based, 
as  we  think,  on  an  utterly  unwarranted  con- 
struction.    He  claims  that  the  statute  vests 
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the  officers  of  the  company  with  a  judicial 
power  to  determine  the  race  to  which  the 
passenger  belongs ;  that  they  may  assign  the 
passenger  to  a  coach  to  wliich  by  race  he  does 
not  belong,  and  that  such  assignment  is 
bindint^  on  the  passenger :  and  that,  though 
wrongfully  made,  the  officers  and  the  rail- 
way company  are  exempted  from  any  legal 
responsibility.  The  reading  of  the  statute  ut- 
terly repels  these  charges.  Not  only  does  not 
the  statute  authorize  the  conductor  or  other 
officer  "  to  assign  a  passenger  to  a  coach  to 
which,  by  race,  he  does  not  belong,  but  it  af- 
firmatively requires  him  to  assign  each  pas- 
senger to  the  coach  used  for  the  race  to  which 
such  passenger  belongs,"  and  it  punishes  for 
failure  to  make  such  assignment.  When 
the  statute  authorizes  the  conductor  to  re- 
fuse to  carry  a\iy  passenger  who  shall  **  re- 
fuse to  occupy  the  coach  to  which  he  or  she 
is  assigned  by  the  officer  of  such  railwajr," 
it  obviously  means  an  assignment  according 
to  the  requirements  of  the  Act,  i.  e.  to  the 
coach  to  which  the  passenger,  by  race,  be- 
longs ;  and  the  exemption  from  damages  is 
subject  to  the  same  construction.  It  is  too 
clear  for  discussion  that  a  refusal  to  carry  a 


passenger  because  he  had  refused  to  obey  an 
assignment  to  a  coach  to  which  his  race  did 
not  belong  would  not  be  exempted  from  re- 
dress in  an  action  for  damages.  The  dis- 
cretion vested  in  the  officer  to  decide  pri- 
marily the  coach  to  which  each  passenger,  by 
race,  belongs,  is  only  that  necessary  discre- 
tion attending  every  imposition  of  a'duty,  to 
determine  whether  the  occasion  exists  which 
calls  for  its  exercise.  It  is  a  discretion  lo 
be  exercised  at  his  peril,  and  at  the  peril  of 
his  employer.  -It  is  very  certain  that  if  re- 
lator shall  prove,  in  this  prosecution,  that 
he  did  not,  as  charged,  ""  insist  on  going  into 
a  coach  to  which,  by  race,  he  did  not  be- 
long," an  erroneous  assignment  by  the  con- 
ductor would  not  stand  in  the  way  of  his  ac- 
quittal, or  exempt  the  officer  and  the  rail- 
way from  an  action  for  damages,  whatever 
defenses  might  lie  open  to  them  based  on  good 
faith  and  probable  cause. 

It  is  therefore  ordered  that  the  provisional  writ 
of  prohibition  herein  issued  he  rww  dissolved  and 
set  aside,  and  that  t?te  relief  sought  be  denied, 
at  relator's  cost. 

Rehearing  denied  January  2,  1893. 


MINNESOTA    SUPREME   COURT. 


A.  C.  FRARY.  Appt., 

V. 

AMERICAN  RUBBER  CO.,  Bespt. 


(. 


.Minn.. 


.) 


*A  stipulatioii  In  a  contract  employing 
plaintiff  tor  a  specified  time  to  carry 
'  on  defendant's  business,  "to  our  satlsfac- 
tlon/^— HeZ(7,  to  reserve  to  the  defendant  the  abso- 
lute risrht  to  discharge  the  plaintiff  whenever  de- 
fendant might  become  in  good  faitb  diasatlsfled 
with  him. 

(January  18, 1888.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
inp^  a  motion  for  new  trial  after  judgment  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  unpaid  balance  of  salary  alleged  to 
be  due  to  plaintiff  under  a  contract  for  person- 
al services  for  a  definite  period  of  time.  Af- 
Jirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  G.  White,  tor  appellant: 

Wherever  the  object  of  a  contract  is  to  grat- 
ify tflste,  serve  personal  convenience  or  satisfy 
individual  preference  in  regard  to  the  purchase 
of  a  given  article,  the  right  of  decision  is  ab- 
solutely reserved  to  the  promisor,  and  cannot 
be  reviewed. 

But  wherever  the  contract  involves  those 
more  gross  considerations  of  operative  fitness 
or  mechanical  utility,  or  any  considerations 
which  are  not  strictly  personal  in  their  nature, 

^Headnote  by  Oilfiluan,  Ch.  J. 

Note.— On  the  subject  of  oontraots  to  give  ^'sat- 
isfaction,"  see  note  to  Church  v.  Shanklin  (Cai.)  17 
L.  R.  A.  207. 

8  L.  R.  A, 


I  but  are  capable  of  being  understood  and  ap- 
preciated by  others,  then  and  in  all  such  cases 
the  promisor  undertakes  that  he  will  act  rea- 
sonably and  fairly,  and  found  his  determina- 
tion on  grounds  that  are  just,  reasonable  and 
sensible.  In  this  last  class  of  cases  his  decis- 
ion in  point  of  correctness  is,  of  course,  sub- 
ject to  review  by  judicial  triers. 

Dvplex  Safety  Boiler  Co,  v.  Garden.  101  N. 
Y.  387;  Wood  R,  dt  M.  Maeh.  Co,  v.  Smith, 
50  Mich.  565. 

Cases  falling  in  the  first  class  are: 

Gibson  v.  Cranagey  39  Mich.  49,  33  Am.  Rep. 
351;  Hoffman  v.  GaUaJuir,  6  Daly.  42,— where 
a  portrait  was  to  be  satisfactory;  Brovm  v. 
Foster,  113  Mass.  136,  18  Am.  Rep.  463,— in 
which  plaintiff  had  agreed  to  make  a  suit  of 
clothes  for  defendant;  Zaleski  v.  Clark,  44 
Conn.  218.  26  Am.  Rep.  446,— where  plaintiff 
had  agreed  to  make  a  bust  of  defendant's  de- 
ceased husband;  McCarren  v.  Me^'ulty,  7 
Gray,  189, — ^in  which  plamtiff  agreed  to  make  a 
book  case  satisfactory  to  a  certain  person; 
Hartman  v.  Blackburn,  7  Pillsb.  L.J,  140,— 
where  a  dentist  made  a  set  of  teeth  and  aereed 
that  they  should  be  satisfactory;  Hartv,  Hart, 
22  Barb.  606, — where  a  son  agreed  to  support 
his  father  during  bis  lifetime  and  agreed  to 
pay  his  board  \\  he  should  become  dissatisfied 
with  living  with  him. 

Cases  falling  in  the  second  class  of  cases, 
and  where  the  right  of  decision  is  not  abso- 
lutely reserved  to  the  promisor,  but  is  subject 
lo  review  by  judicial  triers,  are: 

FoUiard  v.  Wallace,  2  Johns.  895;  Burns  v. 
Hunger, \b  Hun, 75, — where  there  was  an  agree- 
ment to  pay  money  three  months  after  he 
should  be  "well  satisfied"  that  the  title  to  cer- 
tain property  was  good;  Brooklyn  v.  Brooklyn 
City  It  Co,  47  N.  Y.  475.  7  Am.  Rep.  469.— 
which  was  an  agreement  to  keep  certain  streets 
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in  repair;  Duplex  Safety  Boiler  Go.  v.  Garden, 
*wpra,--which  was  a  contract  to  repair  boUen 
and  to  be  paid  "when  defendants  were  satis- 
fied that  the  boilers  so  changed  were  a  success;" 
Grinnell  v.  KiraXfy,  55  Hun,  422, — where 
plaintiff  contracted  as  a  soubrette  in  a  theatri- 
cal troupe  upon  condition  that  her  employer 
might  annul  the  contract  if  he  should  "feel 
satisfied"  that  she  was  incompetent  or  inatten- 
tive to  business,  etc.;  Doll  v.  NohUy  5  L.  R.  A. 
554,  116  N.  Y.  230,— where  a  written  contract 
provided  that  the  polishing,  staining  and  rub- 
bing of  the  wood- work  on  defendant's  houses 
was  to  be  done  "to  the  entire  satisfaction  of 
the  owner.'* 

In  Tyler  v.  Ames,  6  Lans.  280,  and  Spring 
V.  Anaonia  Clock  Co.,  24  Hun,  175,  it  was  held 
tiiat  under  a  contract  similar  to  the  present 
one,  the  employer  might  discharge  his  em- 
ploy 6  arbitrarily  and  without  disclosing  any 
reasons  therefor. 

Neither  case  was  decided  by  a  court  of  last 
reso^,  and  are  evidently  overruled  by  the  lat- 
er cases  of  Duplex  Saftty  Boiler  Co,  y, Garden 
and  Doll  v.  Noble,  supra,  and  are  practically 
overruled  in  the  cases  of  Weaver  v.  Klavj,  42 
N.  Y.  8.  R.  675.  and  Hydecker  v .  Williams, 
45  N.  Y.  S.  R.  687. 

Gray  v.  Central  R.  Co.  of  N.  J.  11  Hun,  70, 
and  Heron  v.  Davis,  3  Bosw.  886,  are  both 
New  York  cases,  and  are  controlled  by  the 
later  decisions  in  the  same  court. 

In  all  cases  the  dissatisfaction  must  be  real 
and  not  pretender),  and  must  be  honestly  en- 
tertained in  good  faith. 

JSxhaust  Ventilator  Co.  v.  Chicago  ,  Af.  d  St, 
P.  R,  Go.  66  Wis.  218;  Hartford  S.  Mfg.  Co.  v. 
Brvsh,  48  Vt.  528;  Daggett  v.  Johnson,  49  Vt. 
345;  Lynn  v.  Baltimore  ifb  0.  R.  Co.  60  Md. 
404;  Baltimore  &  O.  R.  Co,  v.  Brydon,  65  Md. 
19H:  SiUby  Mfg,  Co.  v.  Chico,  24  Fed.  Rep. 
893. 

Where  one  party  has  substantially  complied 
with  the  terms  of  a  contract  which  he  is  to 
perform  to  the  satisfaction  or  approval  of  the 
other  party,  whereby  the  property  of  the  lat- 
ter has  been  benefited,  the  benefits  being  of 
such  a  character  that  they  must  necessarily  be 
appropriated  and  retained  by  the  party  for 
whom  they  were  made,  the  contractor  is  enti- 
tled to  compensation. 

0*Dea  V.  Winona,  41  Minn.  424,  and  cases 
there  cited;  Addison.  Cont.  ^§  898,  894. 

Mr.  Henry  J.  Horn  for  respondent. 

Oiimian,  Ch,  J,,  delivered  the  opinion  of 
the  court: 

Plaintiff,  then  a  resident  of  Boston,  Mass., 
and  the  defendant,  a  corporation,  whose  prin- 
cipal place  of  business  was  the  same  place, 
entered  into  this  contract: 

"Boston,  Dec.  — ,  1890.  We  agree  to  pay  A. 
C.  Frary  ($250)  two  hundred  and  fifty  dollars  per 
month  from  Jan.  1,  1891,  to  April  1,  1892,  for 
his  services  in  carrying  on  our  business  in  St. 
Paul,  to  our  satisfaction  and  under  our  control. 
American  Rubber  Company.  R.  D.  Evans. 
1  hereby  accept  the  above.    A.  C.  Frary." 

May  27,  1891,  defendant  discharged  plaintiff 
from  July  1st  following,  givine  no  other  reason 
for  it  than  that  his  conduct  of  its  business  was 
not  to  its  satisfaction .  If  t  his  con  tract  reserved 
to  defendant  the  right  to  discharge  plaintiff  at 

18  L.  R.  A. 


any  time  merely  because  it  mi^ht  be  dissatisfied 
with  his  conduct  of  the  busmess,  whether  it 
had  sufBcient  reason  to  be  so  or  not,  it  may 
have  been  an  injudicious  one  for  plaintiff  to 
consent  to;  but  there  can  be  no  question  that 
the  parties  might  make  such  a  contract,  and, 
if  that  is  what  this  contract  was  intended  to 
be,  they  must  abide  by  it.  In  Butter  v.  Winona 
Mill  Co.,  28  Minn.  205,  a  contract  of  hiring 
left  it  to  the  hirer  to  determine  what  it  should 
consider  right  and  proper  to  pay  for  the  serv- 
ices, and  it  was  held  that  if  it  did  so  honest!  v 
and  in  good  faith  its  determination  wa^  final. 
The  cases— of  which  there  a  great  many  in  the 
books — ^involving  stipulations  more  or  less 
similar  to  that  in  this  contract  do  not  deny  the 
capacity  of  the  parties  to  stipulate  that  what  is 
to  be  done  by  one  of  them  shall  be  to  the  sat- 
isfaction of  the  other  before  any  liability  on 
the  part  of  the  latter  shall  arise,  and  to  make 
his  decision  that  he  is  not  satisfied  final.  It 
would  hardly  be  profitable  to  review  the  de- 
cisions in  detail.  Those  which  have,  refused 
to  hold  the  parties  to  such  a  stipulation  accord- 
ing to  its  letter  have  generally  done  so,  we  ap- 
prehend, not  because  the  parties  were  not 
bound,  if  such  were  their  contract,  but  because 
it  was  not  the  contract.  It  is  a  matter  of  con- 
struction. In  construing  such  contracts  the 
nature  or  character  of  the  thing  stipulated  to 
be  done,  the  chief  purpose  the  parties  had  in 
view,  are  potent  considerations.  Where  they 
have  had  in  view  to  satisfy  the  taste,  feelings, 
sensibility,  or  judgment  of  the  party,  the  de- 
cisions have  generally  held  that  the  stipulation 
that  the  thing  to  be  done  must  be  to  his  satis- 
faction was  absolute,  and  his  decision  that  it 
was  not  to  his  satisfaction  was  intended  to  be 
final  and  unquestionable.  On  the  other  hand, 
where  the  chief  thing  the  parties  have  had  in 
mind  was  to  effect  some  definite  purpose  or 
end,  of  the  performance  of  which  others  could 
judge  just  as  well  as  the  parties  could,  and 
which  involved  no  considerations  strictly  per- 
sonal, the  stipulation  that  it  should  be  done  to 
the  satisfaction  of  the  party  has  been  generally 
held  not  to  be  controlling.  Of  the  first  of  these 
classes  of  cases,  the  painting  of  a  portrait  to 
the  party's  satisfaction  is  one  instance.  Fol- 
liard  y. '^Wallace,  2  Johns.  895.  where  the  con- 
tract sued  on  stipulated  that,  in  case  the  title 
conveyed  to  the  parties  in  fee  should  prove 
good  and  sufficient  in  law  against  all  other 
claims  whatsoever,  they  would  pay  a  specified 
sum  three  months  after  they  should  be  well 
satisfied  that  they  held  the  land  undisputed  by 
any  person  whatsoever,  and  against  all  claims, 
is  an  instance  within  the  second  class.  A  con- 
tract employing  a  servant  not  to  do  a  fixed  and 
definite  work  (as,  for  instance,  to  build  a 
specified  kind  of  fence),  but  to  render  personal 
services,  general  in  their  nature,  and  especially 
where  the  employment  involves  considerations 
of  fitness,  business  capacity,  integrity,  trust, 
and  confidence,  such  as  in  this  case,  comes 
within  the  first  class.  Certainly  no  third  per- 
son could  judge  whether  the  performance 
should  come  up  to  what  was  expected  when 
the  contract  was  made  so  well  as  the  employer 
could.  There  is  every  reason  to  suppose  that 
when  the  parties  inserted  the  words  *'to  our 
satisfaction  "  they  meant  just  what  they  said. 
There  is  nothing  in  the  evidence  to  suggest 
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that  the  defendant  did  not  discbarge  plaintifif 
for  the  sole  reason  that  it  was  in  good  fattb 
dissatisfied  with  his  conduct  of  the  business. 


There  is  nothing  in  any  assignment  not  covered 
by  what  we  have  alr^Eidy  said. 
Order  affirmed. 


NEW  HAMPSHIRE  SUPREME  COURT. 


STATE  of  New  Hampshire,  ex  rel.  RHODES 
et  al.,  Petitioners, 

V. 

John  B.  SAUNDERS. 


( N.H.. 


J 


!•  Equity  a«  a  ^reat  branch  of  the  law 
of  their  native  country  was  brought 
overby  theColoniflteand  has  always  existed 
as  a  part  of  the  common  law  in  its  broade&t  sense 
in  New  HamDshlre. 

2«   There  is  no.  ri^rl^t  of  trial  by  Jury  in 

equity  proceedings. 

8*  An  injunction  ag^ainst  the  onlawftil 
nse  of  boildinn  as  a  nuisance  is  not  be- 
yond the  jurisdiction  of  equity  on  the  ground 
tliat  it  is  in  the  nature  of  a  punishment  of  a 
criminal  offense. 

4«  A  statate  declaring^  the  nse  of  a 
building  for  either  of  several  unlawful 
purposes  to  be  a  nuisance  abatable  in 
equity  does  not  Introduce  an  exceptional  mode 
of  trial  or  change  the  ordinary  course  of  proced- 
ure on  questions  properly  triable  by  Jury. 

6  A  nuisance  cannot  be  abated  with  or 
without  le^al  process  if  it  has  been  dis* 
continued  and  has  not  been  renewed  when 
proceedings  are  begun  against  it. 

(December  26«  1880.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Trial  Court  for  Hillsborough  County 
made  during  the  trial  of  an  equity  suit  under 
the  Laws  of  1887,  chap.  77,  to  abate  a  liquor 
nuisance.     Cme  discharged. 
The  questions  raised  by  the  exceptions  were: 

1.  As  to  the  validity  of  the  chapter  under 
which  the  petition  was  filed. 

2.  Whether  or  not  defendant  was  entitled  to 
trial  by  jury. 

3.  Whether  or  not  the  state  was  required  to 
prove  the  existence  of  the  illegal  use  of  the 
building  on  the  day  the  petition  was  filed. 

Chapter  77  of  the  Laws  of  1887  is  as  follows: 
"Section  1.  Any  building,  place,  or  tene- 
ment in  any  town  or  city  that  is  resorted  to 
for  prostitution,  lewdness,  or  illegal  gaming, 
or  that  is  used  for  the  illegal  sale  or  Keeping 
for  sale  of  spirituous  or  malt  liquors,  wines,  or 
cider,  is  declared  to  be  a  common  nuisance. 
Section  2.  The  supreme  court  shall  have  iu- 
risdiction  in  equity,  upon  information  filed  by 
the  solicitor  for  the  county,  or  upon  petition 


of  not  less  than  twenty  legal  voters  of  such 
town  or  city,  setting  forth  any  of  the  facts  con- 
tained in  section  1  of  this  Act,  to  restrain,  en- 
join or  abate  the  same;  and  an  injunction  for 
such  purpose  may  be  issued  by  said  court,  or 
any  justice  thereof." 
The  further  facts  appear  in  the  opinion. 

Messrs.  J.  H.  Andrews*  D.  F.  O'Con- 
nor, William  Little  and  A«  R.  Sinunons* 
with  Messrs.  W.  L.  Foster  and  J.  P.  Bart- 
lett,  for  defendant. 

Messrs.  Robert  M.  Wallace  and  Samuel 
Upton*  for  plaintiffs: 

The  maintaining  a  common  nuisance  by 
using  a  building  for  liquor  purposes  would  be 
a  crime. 

The  fact  that  this  statute  is  silent  as  to  what 
the  punishment  or  penalty  for  this  offense  is 
makes  no  difference,  for  it  is  punishable  in  the 
discretion  of  the  court,  like  most  common  nui- 
sances. 

When  the  forbidding  statute  is  silent  as  to 
the  punishment,  it  is  an  indictable  misde- 
meanor at  common  law. 

Bishop,  Crim.  Law,  g§  84,  349;  Bishop, 
Statutory  Crimes,  §§  188, 873;  State  v.  FUUher, 
6  N.  H.  267. 

If  a  statute  makes  a  thing  a  public  nuisance 
and  directs  how  it  shall  be  punished,  probably 
the  common-law  right  of  abatement  still  at- 
taches. 

1  Bishop,  Crim.  Law,  ISOc,  and  cases  cited. 

This  statute  does  just  the  reverse:  it  estab- 
lishes a  way  of  abatement  and  prohibition  for 
the  future,  and  is  silent  as  to  the  penalty,  leav- 
ing that  to  the  courts. 

There  is  no  constitutional  right  of  trial  by 


jury  in  equity  cases. 


hpp  V.  Henniker,  55  N.  H.  210,  20  Am, 
Rep.  194;  Perkins  v.  Scott,  57  N.  H.  81;  Bel- 
lows V.  Bellows,  58  N.  H.  60;  Miegler  v.  Kaji- 
SOS,  123  U.  S.  623.  31  L.  ed.  205. 

The  object  of  the  injunction  in  cases  of  this 
kind  is  not  alone  or  perhaps  mainly,  to  abate 
the  nuisance,  but  to  restrain  the  respondent 
from  a  repetition  of  the  offense  in  the  future. 

2  Story,  Eq.  §  862. 

Bv  a  perpetual  injunction  the  remedy  is 
made  complete  through  all  future  time;  where- 
as, an  information  or  indictment  at  common 
law  can  only  dispose  of  the  present  nuisance, 
and  for  future  acts  new  prosecutions  must  be 
brought 

2  Story,  Eq.  §  924. 

To  have  an  injunction  against  a  private  nui- 


NoTB.— The  exhaustive  and  able  review  of  the 
subject  of  Jury  trials  hi  ohaooery  wbioh  the  court 
has  iriven  hi  the  opinion  leaves  no  opportunity  for 
annotation  on  that  question. 

InoODiiectlon  with  this  subject  and  as  Ulustratinflr 
special  departments  of  it  we  refer  to  precedinir 
notes  in  this  series  as  follows: 

For  constitutional  right  to  trial  by  Jury  in  equi- 

18  L.  R.  A. 


table  oases  on  account  of  a  demand  for  damages, 
see  note  to  Lynch  v.  Metropolitan  Elevated  R.  Co. 
(N.  Y.)  15  L.  R.  .A.  287. 

For  constitutional  right  to  Jur>'  by  assessment  of 
damages  on  default,  see  note  to  Dean  v.  Willamette 
Bridge  Co.  (Or.)  16  L.  R.  A.  614. 

For  a  case  similar  to  that  above,  see  Oarleton  v. 
Bugg,  6L,  R.  A 193^  149  Mass.  660. 
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sance,  it  is  not  necessary  to  show  that  it  exists 
when  the  petition  is  filed. 

Ford  V.  Burleigh,  60  N.  H.  279;  Milan  Steam 
Milh  V.  Hickey,  59  N.  H.  242;  Winnipesaukee 
Camp-Meeting  Atao.  v.  Gordon,  68  N.  H.  505; 
Mindge  v.  Sargent,  64  N.  H.  294. 

The  Legislature  recognized  the  injurious 
effect  of  such  nuisances  as  these,  and  sought 
to  prohibit  and  prevent  them  in  the  future  in 
proper  cases. 

Statutes  of  this  kind  are  to  be  construed  so 
as  not  to  defeat  the  obvious  intentions  of  the 
Legislature. 

Bishop,  Statutory  Crimes,  g  198,  note. 

Neither  are  they  to  be  construed  so  as  to 
work  an  absurdity. 

Bishop,  Statutory  Crimes,  §  200. 

We  have  a  reasonable  time  to  file  our  peti- 
tion. 

Mr.  James  W.  Remiek,  also  for  plain- 
tiffs: 

The  power  of  the  Ledslaiure  to  condemn, 
regulate,  restrain  and  if  necessary  to  prohibit 
and  destroy,  whatever  is  injurious  to  the  pub- 
lic health  and  morals,  or  offensive  to  the 
public  sense,  is  universally  recognized,  and  no- 
where more  distinctly  than  in  New  Hamp- 
shire 

State  V.  Ifoyes,  30  N.  H.  279;  State  v.  Mar- 
s?iall,  1  L.  R.  A.  51,  64  N.  H.  649;  State  v. 
Campbell,  64  N.  H.  402;  State  v.  Freeman,  88 
N.  H.  426;  State  v.  Clark,  28  N.  H.  176.  61 
Am.  Dec.  611;  Train  v.  Boston  Disinfect.  Co. 
144  Mass.  528,  59  Am.  Rep.  118;  Mugler  v. 
Kansas,  128  U.  8.;628,  31  L.  ed.  205;  Kiddv, 
Pearson,  128  U.  8.  16,  82  L.  ed.  848. 

For  more  than  three  hundred  years,  inde- 
pendent of  any  statute,  the  enjoining  of  com- 
mon nuisances,  on  information,  by  some  one 
representing  the  public,  has  been  an  established 
branch  of  equity  jurisdiction*  It  is  supported 
by  a  chain  of  precedents,  extending  back  to  the 
time  of  the  Virgin  Queen. 

Bond's  Case,  Moore,  288,  decided  in  the  Ex- 
chequer, 29  Eliz.;  Anon.  3  Atk.  750;  Attu- 
Gen.  V.  Richards,  2  Anst.  608;  London  y.  Bolt, 
5  Ves.  Jr.  129;  Atty-Gen.  v,  CUaver,  18  Ves. 
Jr.  211;  Orowder  v.  Tinkler.  19  Ves.  Jr.  618; 
AityGen.  v.  Johnson,  2  Wils.  87;  Atty- 
Gen.  V.  Forbes,  2  Myl.  &  C.  129;  Ektstem 
Dist.  Dist.  Atty.  v.  Lynn  db  B.ACo.  16 
Grav,  245;  Atty-Gen.  v.  Chicago  A  N^.  R.  Co. 
85  Wis.  588;  State  v.  Mobile,  5  Port.  (Ala.) 
279;  Mugler  v.  Kansas,  supra;  State  v.  Craw- 
ford, 28  Kan,  726,  42  Am.  Rep.  182;  Littleton 
V.  Fritz,  65  Iowa,  488,  54  Am.  Rep.  19;  Atty- 
Gen.  v.  New  Jersey  B.  dh  Transp.  Co.  8  N.  J. 
Eq.  139;  Atty-Gen.  v.  Hunter,  16  N.  C.  18; 
Atty-Gen.  v.  New  Jersey  R.  &  T.  Co.  8  N.  J. 
Eq.  186;  Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.  54  U.  S.  18  How.  518,  14  L.  ed, 
1^9:  Georgetown  v.  Alexandria  Canal  Co.  87 
V.  S.  12  Pet.  91,  9  L.  ed.  1012;  Atty-Gen.  v. 
Blount,  10  N.  C.  884;  People  v.  Davidson,  80 
Cal.  879;  State  v.  Saline  County  Ct.  51  Mo.  881. 

All  the  great  equity  commentators,  both 
English  and  American,  declare  it  broadly  and 
unqualifiedly. 

Story,  Eq.  Jur.  921-923;  Daniell,  Ch.  PI.  & 
Pr.  chap.  86,  p.  1686;  Pomeroy,  Eq.  Jur. 
1349;  Adams,  Eq.  211;  Fonblanque,  Eq.  4; 
Maddock,  Ch.  128;  Kerr,  Inj.  884;  High,  Inj. 
520.  521;  Wood,  Nuisance,  811. 
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The  ground  and  theory  of  the  iurisdiction 
must  commend  itself  to  every  judicial  mind. 

Story,  Eq.  Jur.  924;  Coker  v.  Birge,  9  Ga. 
425,  54  Am.  Dec.  850;  Eastern  Dist.  Dist. 
Atty.  V.  Lynn  &  B.  R.  Co.  16  Gray,  245. 

The  Legislature  which  created  the  office  of 
attorney-general  and  prescribed  its  duties 
may,  in  the  exercise  of  the  same  power,  create 
supplemental  agencies  to  share  its  authority. 

Littleton  v.  Fritz,  65  Iowa,  488,  54  Am.  Rep. 
19;  Carleton  v.  Rugg,  5  L.  R.  A.  198,  149 
Mass.  550. 

Of  the  saloon  as  a  nuisance,  and  for  the  sim- 
ple purpose  of  restraint  and  prevention,  by  the 
process  of  injunction,  the  Junsdiction  of  courts 
of  equity  is  certain,  and  m  no  way  altered  or 
affected  hy  the  fact  that  the  maintenance  of 
the  saloon  is  also  a  crime. 

Bishop,  Crim.  Proc.  1415;  Wood,  Nui- 
sances, p.  814;  High,  Inj.  §  524;  State  v.  Craw- 
fwd.  28  Kan.  726,  42  Am.  Rep.  182;  Littleton 
V.  Fritz,  supra;  Carleton  v.  Rugg,  supra; 
Hamilton  v.  Whitridge,  11  Md.  128,  69  Am. 
Dec.  184. 

A  thing  may  be  criminal  and  yet  be  the  sub- 
ject of  civil  proceedings. 

Nobody  ever  pretended,  so  far  as  I  know, 
that  these  proceedings,  with  their  fishing  depo- 
sitions, and  other  incidents  of  civil  triaJ,  were 
in  violation  of  any  provision  of  the  Constitu- 
tion, because  the  act  which  gave  rise  to  them 
'Wag  criminal 

Bishop,  Crim.  Law,  §§  264,  265;  Bishop, 
Crim.  Proc.  1418, 

Nor  is  this  ri^ht  to  civil  proceeding  limited 
to  private  individuals  who  have  sustained  in- 
juries distinct  from  the  state,  as  suggested  by 
defendant;  but  the  state  itself  is  entitled  to  a 
civil  remedy  in  addition  to  its  criminal  rem- 
edy, to  accomplish  any  allowable  civil  object. 

'State  V.  Barrds  of  Liquor,  48  N.  H.  869; 
Bishop,  Crim.  Law,  §  266. 

Whenever  and  wherever  the  question  has 
been  discussed,  the  authority  of  the  Legisla- 
ture has  been  emphatically  declared,  and  al- 
ways without  dissent,  except  in  recent  case  of 
Carleton  v.  Rugg,  where  the  court  was  divided. 

Mugler  v.  Kansas.  128  U.  S.  623,  81  L.  ed. 
205;  LittUton  v.  FriU,  65  Iowa,  488,  54  Am. 
Rep.  19;  Carleton  v.  Rugg,  149  Mass.  550,  6 
L.  R.  A.  198. 

In  this  case,  since  the  act  fails  to  designate 
the  mode  of  trial,  it  is  the  duty  of  the  court  to 
presume  that  the  Legislature*  intended  a  con- 
stitutional mode. 

Cooley,  Const.  Lim.  §  186;  Willard  v.  Har- 
vey, 24  N.  H.  344;  Cheshire  Co.  Teleph.  Co.  v. 
State,  63  N.H.169 ;  Gage  v.  Fwing,  107  111.  11. 

Though  the  Legislature  had  affirmatively 
declared  that  every  question  of  fact  should  be 
determined  by  the  court,  yet  you  would  be 
bound  to  sustain  the  act  so  far  as  It  declares  < 
liquor  saloons  common  nuisances,  and  so  far 
as  it  provides  for  their  restraint  by  the  injunc- 
tion process. 

East  Kingston  v.  Towle,  48  N.  H.  65,  97  Am. 
Dec.  575,  2  Am.  Rep.  174. 

In  proceedings  for  an  injunction  against  a 
common  nuisance,  so  declared  by  statute, 
there  is  no  constitutional  right  to  a  jury  trial. 

Profatt,  Jury  Trial,  pp.  84,  85. 

Constitutions  in  preserving  the  right  to  trial 
by  jury  speak  of  the  time  of  their  aaoption. 
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Profatt,  Jury  Trial,  pp.  87,  88  ;  Pomeroy, 
note  to  2d  ed.  of  Sedgwick,  Constr.  Stat.  & 
Const.  Law,  p.  487. 

They  continue  the  trial  where  it  previously 
existed,  according  to  the  common  law  in  its 
English  sense. 

Cooley,  Const.  Lim.  894;  Profatt.  Jury 
Trial,  p\  88 ;  Kimball  v.  Conrior,  8  Kan.  415  ; 
Littleton  v.  Fritz,  65  Iowa,  488.  54  Am.  Rep. 
19;  Allen  v.  Anderson,  57  Ind.  888;  Anderson 
V.  Caldmll,  91  Ind.  451.  48  Am.  Rep.  615  ; 
Pierce  v.  8taU,  13  N.  H.  557;  Opinion  of  Jus- 
tices, 41  N.  H.  55T ;  East  Kingston  v.  Towle, 
48  N.  H.  64.  97  Am.  Dec.  575.  2  Am.  Rep. 
174  ;  Perkins  v.  Scott,  57  N.  H.  80 ;  King  v. 
Hopkins,  57  N.  H.  384:  Oo^ildy.  Raymond,  59 
N.  H.  260. 

But  jury  trial  is  not  secured  by  article  80 
in  every  case  even,  where  it  was  had  at 
common  law,  but  only  in  those  cases  where  it 
was  had  as  a  matter  of  right. 

Cooley,  Const.  Lim'.  p.  512 ;  Profatt,  Jury 
Trial,  S  87  ;  Pomeroy,  note  to  the  2d  ed.  of 
Sedgwick  Stat.  &  Const.  Law.  p.  487;  Little- 
ton V.  Fritz,  supra:  Isom  v.  Mississippi  Gent. 
B,  Co.  86  Miss.  300. 

In  proceedings  in  equity,  in  a  matter  proper 
for  equitable  cognizance,  while  the  court  has 
always  been  at  liberty  to  send  questions  of  fact 
to  a  jury  for  its  own  enlightenment,  there  is 
not,  was  not,  and  never  has  been,  independent 
of  express  statutory  or  constitutional  provis- 
ion for  it,  any  absolute  right,  in  behalf  of  the 
parties,  or  either  of  them  to  demand  a  Jury 
trial,  except  in  two  cases,  which  are  peculiar 
to  the  English  civilization  and  in  no  way  re- 
lated to  the  present  subject,  or  applicable  to 
American  conditions. 

It  has  always  been  the  undoubted  preroga- 
tive of  the  equity  court,  with  the  exceptions 
hinted  at,  to  hear  and  determine  for  itself, 
every  question  of  fact  putting  issue  upon  the 
record,  in  any  matter  truly  belonging  to  equity 
jurisdiction. 

Daniell,Ch.  PI.  &  Pr.  1072, 1080;  2  Maddock, 
Ch.  868 ;  Fonblanque,  £q.  (Laussat),  pp.  81, 
668-666;  Adams,  Eq.  375,  and  note;  1  Spence, 
Eq.  Jur.  336;  Story,  Eq.  Jur.  8g31,  702, 1464; 
Profatt,  Jury  Trial,  §§  90.  9i  ;  3  Greenleaf . 
Ev.  §§  260,  261 ;  3  Cooley's  Bl.  p.  47,  note; 
O'Connor  v.  Cook,  6  Ves.  Jr.  67;  0^ Connor 
V.  Cook,  8  Ves.  Jr.  536;  Warden  &  Canons  of 
St.  Paul's  V.  Morris,  9  Ves.  Jr.  155 ;  Jervis  v. 
White,  7  Ves.  Jr.  414;  Newman  v.  Milner,  2 
Ves.  Jr.  488;  Le  Oven  v.  Oouverneur,  1  Johns. 
Cas.  486,  1  Am.  Dec.  121 ;  Smith  v.  Carfl,  5 
Johns.  Ch.  116,  1  L.  ed.  1029  ;  Townsend  v. 
Graves,  3  Paige,  458,  3  L.  ed.  282 ;  DaU  v. 
Eoosecelt,  6  Johns.  Ch.  255,  2  L.  ed.  117 ;  Ap- 
thorp  V.  Comstock,  2  Paige,  483,  2  L.  ed.  997 ; 
Boot  V.  Lake  Shore  d  M.  S.  R.  Co.  105  U.  S. 
189,  26  L.  ed.  975 ;  Pennsj/ltxinia  v.  Wheeling 
dh  B.  Bridge  Co.  54  U.  S.  13  How.  565.  14  L. 
ed.  268  :  Parsons  v.  Bedford,  28  U.  S.  3  Pet. 
440,  7  L.  ed.  734;  State  v.  Crawford,  28  Kan. 
r46,  42  Am.  Rep.  182 ;  Littleton  v.  Fritz,  65 
Iowa,  488,  54  Am.  Rep.  19 ;  Bank  of  the  State 
V.  Cooper,  2  Yerg.  599,  M  Am.  Dec.  517:  Call 
V.  Perkins,  65  Me.  439;  Ward  v.  5iK,4Gray, 
595;  Tyson  v.  Post,  108  N.  Y.  217 ;  Cushman 
V.  Thayer  Mfg.  Jetoelry  Co.  76  N.  Y.  372.  32 
Am.  Rep.  315;  Hudson  v.  Caryl,  44  N.  Y.  555; 
Cumow  V.  Happy  Valley  Blue  Oravel  dt  U.  Co. 
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68  Cal.  262;  Flaherty  v.  McCormiek,  113  III. 
538;  Helm  v.  First  Jiat.  Bank  of  Hithtington, 
91  Ind.  44;  Lane  v.  Schlemmer,  114  Ind.  296; 
Flint  Biver  S.  B.  Co.  v.  Boberts,  2  Fla.  102,  48 
Am.  Dec.  188,  note. 

Mr.  Profatt.  §  90  says:  "As  a  matter  of 
right,  the  Jury  trial,  could  not  be  claimed  in  a 
court  of  equity,  except  in  the  two  cases  of  an 
heir  and  rector." 

An  attempt  has  been  made  to  show  that  pro- 
ceedings to  enjoin  common  nuisances  consti- 
tuted a  further  exception  to  the  rule. 

But  if  there  were  nothing  else,  the  fact  that 
no  English  or  American  text- writer,  ancient 
or  modem,  has  recognized  such  exception, 
would  be  conclusive  that  it  never  existed. 

Among  the  earlier  English  cases,  where  tbe 
jurisdiction  to  enjoin  without  trial  was  exer- 
cised or  recognized,  we  mention— 

Bond's  Case,  Moore,  238.  decided  in  the  Ex 
chequer,  29  Eliz.;  Atty-Oen.  v.  Burridge,  10 
Price,  850;   Aity-Gen.  v.   Biehards,  2  Anst. 
608;  Atty-Gen.  v.  Forbes,  2  Myl.  &  C.  123;  Atty- 
Gen.  V.  Johnson,  2  Wils.  87, 

Even  in  the  cases  where  the  court  declines 
to  enjoin  without  trial  at  law,  the  rule  is  not 
absolute.  It  is  a  practice  founded  more  od 
conscience  than  necessity.  It  always  rests  in 
the  sound  discretion  of  the  court. 

Goodyear  v.  Day,  2  Wall.  Jr.  288;  Boot  v. 
Lake  Shore  db  M.  S.  R.  Co.  105  U,  S.  189,  26  L. 
ed.  975. 

In  Eden,  chap.  11,  after  asserting  and  prov- 
ing the  Jurisdiction,  the  commentator  says: 
"But  notwithstanding  the  Jurisdiction,  ibe 
courts  of  equity  are  extremely  unwilling  to 
interpose  in  cases  of  public  nuisance,  without  a 
trial  at  law. 

See  also  Burnham  v.  Kempton,  44  N.  H.  95; 

Wason  V.  Sanborn,  45  N.   H.  171;  BassHt  v. 

I  Salisbury  Mj[o.  6'«.47  N.H.437,  82  Am.  Dec.179. 

This  unwillingness  explains  why  precedents 
of  trial  by  the  court  were  so  rare,  prior  to 
1792.  and  precludes  any  inference  of  want  of 
jurisdiction. 

Where  the  matter  complained  of  is  not  ipso 
facto  a  nuisance,  but  may  be  so  according  to 
circumstances,  the  court  will  require  those 
circumstances  to  be  ascertained  by  a  verdict; 
but  where  it  is  in  Itself  a  nuisance  the  court 
(if  there  is  sufficient  evidence  of  its  existence.) 
will  restrain  it  without  verdict. 

Eden,  chap.  11;  Yard  v.  Ford,  2  Saund  172; 
Atty-Oen.  v.  Doughty,  2  Ves.  8r.  458;  Hipon 
V.  Hobart,  3  Myl.  &K.  169;  Kirkman  v.  Handy 
11  Humph.  406,  54  Am.  Dec.  45;  Molinwk 
Bridge  Co.  v.  Utica  d  S.  R.  Co.  6  Paige,  554, 
3  L.  ed.  1099;  High,  Inj.  271;  Burnham  v. 
Kempton, AA'^.  H.  97. 

The  nuisances  within  the  provisions  of  the 
Act  under  consideration  are  all  nuisances;)^  se. 

Train  v.  Boston  Disinfect.  Co.  144  Mass. 
523,  59  Am.  Rep.  113;  Muglery.  Kansas,  I2a 
U.  S.  623,  31  L.  ed.  205:  Carleton  v.  Rugg,  5 
L.  R.  A.  193.  149  Mass.  550. 

Hence,  in  proceedings  to  enjoin  them,  there 
is  no  right  to  trial  by  jury,  because,  certaiDly. 
at  tbe  time  of  the  adoption  of  our  Constitution, 
jury  trial  in  such  cases,  however  it  may  have 
t)een  in  regard  to  other  nuisances,  could  not 
be  demanded,  as  a  matter  of  right 

The  court  may  decree  perpetual  injunctions 
without  trial. 


1889. 


Statb,  ex  rel.  Rhodes,  v.  Uaunders. 


64» 


Kerr,  Inj.  217;  1  Pomeroy,  Eq.  Jur.  §  252; 
Bon^s  Case,  Moore,  288;  Brackett  v.  Persona, 
53  Me.  228;  OxMd  dt  C.  Vniverniiea  v.  Rich- 
ardson, 6  Ves.  jr.  706;  Inchbald  v.  Barrinffton, 
L.  R.  4  Ch.  App.  388 ;  Wood,  Nuisances, 
777;  Story,  Eq.  Jur.  927«;  Pennsylmnia  v. 
Wheeling  d  B,  Bridge  Co.  54  U.  8.  18  How. 
518,  14  L.  ed.  240  ;  Minke  v.  Hofeman,  87 
IlL  450,  29  Am.  Rep.  68;  Atty-Qen.  v.  Hun- 
ter, 46  N.  C.  12;  Wahle  v.  Beinbach,  76  111. 
328;  WoleoU  v.  Meliek,  11  N.  J.  Eq.  204,  66 
Am.  Dec.  790. 

Even  under  the  peculiar  jurisprudence  of 
New  Hampshire  before  1792  there  is  no  right 
to  jury  trial. 

State  V.  Boains,  8  N.  H.  660;  Perkins  v. 
Scott,  57  N.  H.  79;  Copp  v.  Hennik&r,  55  N. 
H.  185,  20  Am.  Rep.  194. 

Judge  Parker,  in  State  v.  Rollins,  8  N.  H. 
562,  after  an  exhaustive  consideration  of  this 
subject,  held  that  the  common  law  in  its  wid- 
est sense,  and  whether  it  had  been  previously 
practiced  upon  in  the  province  or  not,  was  con- 
tinued in  force  by  act  of  the  provisional  as- 
sembly. 

The  common  law,  in  its  widest  sense,  in- 
cludes the  doctrines  of  equity. 

Bouvier,  Law  Diet,  title.  Common  Law; 
Williams  v.  Williafns,  8  N.  Y.  541;  Story,  Eq. 
Jur.  57;  Preface  to  1  Johns.  Ch.  Rep. ;  Par- 
sons V.  Bedford,  28  U.  S.  3  Pet.  445,  7  L.  ed. 
786. 

Furthermore,  tt  is  distinctly  held,  in  Wells  v. 
Pierce,  27  N.  H.  513,  and  in  Copp  v.  Henni- 
ker,  55  N.  H.  210,  211,  ''that  the  principles  of 
equity  were  practiced  upon  after  the  revolution 
and  before  the  creation  of  any  distinct  equity 
Jurisdiction,  by  the  courts  of  law. 

If  article  20  of  the  Bill  of  Rights  is  to  be  in- 
terpreted on  the  basis  that  equity  formed  no 
part  of  our  jurisprudence  when  the  Constitu- 
tion was  adopted,  then,  certainly,  we  must  re- 
sort to  the  mother  country,  for  the  true  appli- 
cation of  the  terms,  ''heretofore  used  and 
practiced." 

Perkins  v.  Scott,  57  N.  H.  82;  Jones  v.  Bos- 
ton mil  Corp.  4  Pick.  507,  16  Am.  Dec.  358; 
Pomeroy  v.  Winship.  12  Mass.  525,  7  Am.  Dec. 
91:  Aldrich,  Eq.  PI.  &  Pr.  160. 

In  Marston  v.  Brackett,  9  N.  H.  349,  and 
Hoitt  V.  Burleigh,  18  N.  H.  889,  390,  trial  by 
jury,  in  equity,  of  all  controverted  questions  of 
fact,  is  held  to  be  a  constitutional  right. 

The  principle  they  declared  was  questioned 
by  counsel,  and  considered  as  not  settled  by 
the  court,  in  Clark  v.  First  Congregational 
Soc.  of  Keene,  46  N.  H.  384. 

But  it  remained  for  Judge  Ladd  to  drive  the 
entering  wedge  into  the  anomalous  doctrine  of 
these  early  cases  in  Copp  v.  Henniker,  55  N. 
H.  210. 

The  court  again  assailed  the  soundness  of 
those  cases  and  drove  the  wedge  still  further 
into  the  doctrine  in  Perkins  v.  Scott,  67  N.  H. 
81. 

In  Bellows  v.  Bellows,  58  N.  H.  60,  the  wedge 
was  driven  home  and  the  doctrine  of  Marston 
V.  Brackett,  supra,  riven  in  twain.  The  court 
said:  '*In  proceedings  in  equity  the  parties 
have  no  constitutional  right  of  trial  by 
jury." 

See  also  ifavis  v.  Dyer,  62  N.  H.  236. 
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Allen,  </.,  delivered  the  opinion  of  the 
court: 

''Equity,  as  a  great  branch  of  the  law  of 
their  native  country,  was  brought  over  by  the 
colonists,  and  has  always  existed  as  a  part  of 
the  common  law,  in  its  broadest  sense,  in  New 
Hampshire."  Wells  v.  Pierce,  27  N.  H.  508, 
512;  Copp  V.  Uenniktr,  55  N.  H.  179,  210.  20 
Am.  Rep.  194;  Penhalhw  v.  Kimball,  61  N.  H. 
596,  598,  599;  CarroU  v.  MeCuUough,  68  N.  H. 
95,  98;  EcksUin  v.  Downing,  64  N.  H.^  248. 
269.  "  Until  the  case  of  Marston  v.  Brackett, 
9  N.  H.  336,  decided  in  1838.  it  had  not  been 
intimated  in  this  state,  or  anywhere  else,  that 
there  was  a  right  of  trial  by  jury  in  equity  pro- 
ceedings. I  venture  to  sa^  that  if  such  a  nght 
ever  existed  in  this  state,  it  was  after,  and  not 
before,  the  observation  of  Ghi^  Justice  Parker 
in  that  case.  It  is  not  necessary,  in  the  view 
I  take,  to  inquire  whether  that  observation  es- 
tablished such  a  singular  and  anomalous  doc- 
trine in  this  state  or  not.  It  is  enough  that  up 
to  that  time  all  the  books  and  cases  where  the 
common  law  prevails  are  the  other  way." 
Ladd,  J.,  in  Perkins  v.  Scott,  57  N.  H.  56,  Hi. 
The  novel  doctrine,  adopted  "  without  consid- 
eration," was  abandoned  as  soon  as  it  was  ex- 
amined. Copp  V.  Henniker,  55  N.  H.  179, 210, 
211;  Bellows  v.  Bellows,  58  N.  H.  60;  Sargent 
V.  Putnam,  58  N,  H.  182;  Proctor  y.  Oreen,  59 
N.  H.  350,  352;  Davis  v.  Dyer,  62  N.  H.  231, 
286.  "  In  all  controversies  concerning  prop- 
erty, and  in  all  suits  between  two  or  more  per- 
sons, except  in  cases  in  which  it  has  been  here- 
tofore otherwise  used  and  practiced,  .  .  . 
the  parties  have  a  right  to  a  trial  by  jury." 
Bill  of  Rights,  art.  20.  If  this  clause  had  been 
re  enacted  in  1792,  1851,  1876,  and  1889,  when 
constitutional  amendments  were  submitted  to 
the  people  it  is  not  to  be  assumed  that  its  orig- 
inal meaning  would  have  been  changed  by 
repeated  adoptions.  But  it  has  not  been 
adopted  since  it  took  effect  in  June,  1784. 
The  impression  that  a  Constitution  was  adopted 
in  1792  (Gten.  Laws,  p  40,  note;  Coppy.  Hen- 
niker, 55  N.  H.  190-192),  is  erroneous.  Jour- 
nal of  the  Convention  in  10  Prov.  and  State 
Papers.  57,  63,  110-114,  141-168.  The  state 
has  had  but  one  permanent  Constitution.  The 
government  of  1776  was  intended  to  be  tempo- 
rary. Brewster  v.  Hough,  10  N.  H.  143;  Gould 
V.  Raymond,  59  N.  H.  272.  "The  Constitu- 
tion of  1792  "  is  a  misnomer.  In  article  20  of 
the  Bill  of  Rights,  and  in  article  90  of  the  sec- 
ond part  of  the  Constitution,  "heretofore" 
means  before  17H4.  "  All  the  laws  which  have 
heretofore  been  adopted,  used,  and  approved 
in  the  province,  colony,  or  state  of  New  Hamp- 
shire, and  usually  practiced  on  in  the  courts  of 
law,  shall  remain  and  be  in  full  force  until  al- 
tered and  repealed  by  the  Legislature;  such 
parts  thereof  only  excepted  as  are  repugnant 
to  the  rights  and  liberties  contained  in  this  Con- 
stitution." Article  90.  "  All  the  laws  which 
have  heretofore  been  .  .  .  usually  prac- 
ticed on  in  the  courts  "  can  be  read  in  a  sense 
that  includes  only  such  legal  rules  as  can  be 
shown  to  have  been  appli&  in  New  Hamp- 
shire cases.  But  this  is  not  the  meaning. 
The  English  pommon  law,  modified  by  Am- 
erican conditions,  is  one  of  "the  laws  which 
have   heretofore    been    adopted,    used,   and 
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approved  in  the  provioce  ...  of  New 
Hampshire,  and  iisually  practiced  on  in  the 
courts."  This  body  of  New  Hampshire  law 
(being  the  common  Jaw  of  England,  such 
parts  excepted  as  are  not  consistent  with  the 
Constitution,  or  not  applicable  to  the  insti- 
tutions and  circumstances  of  the  country) 
is  to  ''remain  and  be  in  full  force  until  altered 
and  repealed  by  the  Legislature."  State  v.  Rol- 
lins, 8  N.  H.  550.  563,  664;  Lcn'd  v.  8tate,  16 
N.  H.  825.  330,  41  Am.  Dec.  729.  In  1836, 
when  the  defendant  in  State  v.  Buckman,  8  N. 
H.  203,  29  Am.  Dec.  646,  was  found  guilty  of 
the  common-law  offense  of  maliciously  taint- 
ing and  corrupting  a  well  of  water  by  putting 
the  carcass  of  an  animal  in  it,  the  state  was 
not  required  to  show  an  actual  or  usual  prac- 
tice in  the  New  Hampshire  courts  in  this 
branch  of  criminal  law  before  1784.  The  de- 
fendant's motion  in  arrest  of  judgment  would 
not  have  prevailed  if  the  state  had  admitted 
that  this  was  the  first  American  case  in  which 
the  rights  of  person  and  property  had  been  vio- 
lated in  the  manner  set  forth  in  the  indictment. 
These  rights  were  brought  to  this  state  by  the 
first  settlers,  and  were  founded  on  legal  prin- 
ciples, and  not  on  the  mere  evidence  of  law 
furnished  by  precedents  and  decisions.  These 
principles  would  have  remained  in  force  if  ar- 
ticle 90  had  not  been  adopted.  A  written  or- 
der was  as  unnecessary  for  the  continuance  of 
the  unwritten  law  in  1784  as  for  its  introduc- 
tion in  1623.  '*Tbe  common  law  of  England 
consisted  of  those  maxims  of  freedom,  order, 
enterprise  and  thrift  which  had  prevailed 
.  .  .  from  time  immemorial.  It  was  the 
outerowth  of  the  habits  of  thought  and  actions 
of  the  people,  and  was  modified  gradually  and 
insensibly,  from  time  to  time,  as  those  habits 
became  modified.  .  .  .  Springing  from 
the  very  nature  of  the  people  themselves,  and 
developed  in  their  own  experience,  it  was  ob- 
viously the  bodv  of  laws  best  adapted  to  their 
needs,  and,  as  they  took  with  them  their  nat- 
ure, so  also  they  would  take  with  them  these 
laws  whenever  they  should  transfer  their  domi- 
cil  from  one  country  to  another.  .  .  .  From 
the  first,  the  colonists  in  America  claimed  the 
benefit  and  protection  of  the  common  law.  In 
some  particulars,  however,  the  common  law  as 
then  existing  in  England  was  not  suited  to 
their  condition  and  circumstances  in  the  new 
country  and  those  particulars  they  omitted,  as 
it  was  put  in  practice  by  them."  Cooley, 
Const.  Lim.  32,  34.  '*The  first  colonists  of 
New  England  were  fishermen  and  farmers, 
their  leaders  were  clerf^men,  and  though  they 
brought  with  them  a  general  idea  of  English 
law  and  English  liberty,  the  registers  of  writs 
were  sealed  books  to  them,  as  much  as  they 
are  to  us  at  this  day.  Instead  of  attempting  to 
follow  the  forms  of  the  register,  they  devised 
processes  of  their  own.  The  recital  of  some  of 
them  will  show  that  no  reverence  for  any  an- 
cient forms  existed  among  the  courts  nere. 
.  .  .  We  regard  the  ignorance  of  the  first 
colonists  of  the  technicalities  of  the  common 
law  as  one  of  the  most  fortunate  things  in  the 
history  of  the  law;  since,  while  the  substance 
of  the  common  law  was  preserved,  we  happily 
lost  a  great  mass  of  antiquated  and  useless  rub- 
bish, and  gained  in  its  stead  a  course  of  prac- 
tice of  admirable  simplicity,  and  one  which 
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seems  to  us  far  better  than  the  most  improved 
codes  of  practice  which  have  been  recently  in- 
troduced elsewhere."  Boston  G.  d'M.  R.  vo,  v. 
StaU,  32  N.  H.  215,  230,  281.  With  substan- 
tive rights  the  first  settlers  brought  over  the 
incidental  rights  of  adequate  remedy  and  con- 
venient procedure.  Cases  cited  in  Boody  v. 
Watson,  64  N.  H.  178,  179.  If  the  jurisdic- 
tion of  a  court  of  equity  were  an  arbitrary 
power  of  violating  legal  rights,  or  doing  jus- 
tice in  cases  in  which  there  is  no  law  and  no 
right,  it  might  be  said  that  equity  was  not  a 
part  of  the  common  law  brought  over  by  the 
colonists,  and  that  it  did  not  exist  here  before 
a  provincial  court  of  chancery  was  established. 
But  the  work  of  such  a  court  being  the  admin- 
istration of  law  and  the  maintenance  of  rights 
chiefly  in  cases  in  which  the  power  of  other 
courts  was  formerly  supposed  to  be  defective 
in  respect  to  adequacy  of  remedy  and  pro- 
cedure (8  Bl.  Com.  429-442),  the  theory  that 
equity  was  not  a  branch  of  the  provincial  law 
cannot  be  accepted  without  overturning  the 
fundamental  principle  that  adequate  remedies 
are  incidents  of  substantive  rights,  and  hold- 
ing that,  from  the  necessity  of  suflftcieut  means 
of  protection,  the-  law  implies  a  remedial  sys- 
tem that  is  insufficient.  Adequate  remedy  in- 
cludes not  only  real  actions,  writs  of  posses- 
sion, replevin,  and  judgments  for  damages^ 
but  also  the  specific  performance  of  some  con- 
tracts, and  specific  relief  by  injunction,  receiv- 
ership, partition,  and  other  fc^rms  of  equitable 
decree  for  trusts,  fraud,  accident,  mistake, 
confusion  of  boundaries,  partnership,  nuisance 
and  other  cases  of  equity  jurisdiction. 

For  some  purposes  legal  rights  may  be  con- 
veniently divided  into  classes;  but  every  classi- 
fication does  not  indicate  that  they  came  into 
existence  at  different  times.  The  incidental 
right  to  an  adequate  remedy  for  the  infringe- 
ment of  a  right  derived  from  the  unwritten 
law  is  coeval  with  the  right  of  which  it  is  an  in- 
cident. The  law  of  right  and  remedy  that  was 
administered  In  State  v.  Buekman  came  with 
the  first  emigrants  who  landed  at  Portsmouth, 
and  not  with  the  first  provincial  tribunal  au- 
thorized to  enforce  it,  or  the  first  provincial 
magistrate  authorized  to  issue  a  warrant.  Be- 
fore a  court  was  established  here  to  adminis- 
ter any  branch  of  the  law,  the  first  English  in- 
habitants were  entitled  to  the  protection  af- 
forded by  the  punishment  of  common-Uiw 
offenses,  the  reformation  of  erroneous  deeds, 
and  other  adequate  civil  remedies,  compensa- 
tory and  specific.  The  establishment  of  the 
first  provincial  courts  that  had  jurisdiction  of 
criminal  and  equity  cases  was  a  recognition  of 
existing  rights,  substantive  and  remediaL 
Rich  V.  Flanders,  39  N.  H.  304,  828.  If  aU 
rights  were  now  left  for  one  year  or  ten  years 
without  a  judicial  jurisdiction  in  which  they 
could  be  maintained,  their  legal  existence 
during  the  interval  would  not  6e  disproved. 
The  obstruction  of  navigation  by  a  boom  across 
the  Piscataqua  would  have  been  a  nuisance 
abatable  by  an  injunction  from  the  provincial 
court  of  chancery,  without  the  process  of  in- 
dictment and  jury  trial,  which  would  be  in- 
adequate by  reason  of  Its  dilatory  character. 
The  right  to  an  immediate  remedy  as  adequate 
as  an  injunction,  \s  an  incident  of  the  right  of 
navigation  which  was  not  created  by  the  es- 
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tablisbment  of  a  court.  If  there  had  been  do 
•court  of  chancery  here  during  the  provincial 
period,  it  would  nevertheless  be  true  that  ad- 
equate remedies  are  incidents  of  legal  rii^hts, 
that  the  specific  forms  of  equitable  relief,  so 
far  as  justice  requires  them,  are  required  by  a 
settled  rule  of  the  ancient  unwritten  law  as 
interpreted  and  administered  in  this  state  and 
that  by  this  law  the  defendant  in  State  v.  Buck- 
man  had  a  right  of  jury  trial  which  he  would 
not  have  had  in  a  suit  in  equity.  The  Bill  of 
Rights  was  not  the  beginning  of  law  for  the 
state.  The  general  phraseology  of  article  20 
and  article  W  assumed  the  existence  of  a  well- 
understood  system,  which  was  to  remain  in 
force.  The  jury  trial  given  in  "the  court 
maritime"  by  the  Act  of  July  8,  1776,  was  a 
peculiarity  which  the  last  clause  of  article  20 
autborizea  the  Legislature  to  abolish.  Such  a 
olause,  apparently  inserted  out  of  abundant 
caution,  does  not  establish  the  construction 
that  article  20  excludes  common-law  proced- 
ure by  perpetuating  everj  temporary  and  local 
method  which  the  Legislature  were  not  spe- 
cially authorized  to  alter.  The  right  of  jurv 
trial  was  not  introduced  or  enlarged  in  1784. 
*'The  constitutional  provisions  do  not  extend 
ihe  right;  they  only  secure  it  in  the  cases  in 
which  it  was  a  matter  of  right  before."  Cooley, 
Const.  Lim.  75,  504.  In  this  elementary  doc- 
trine the  authorities  concur.  The  provision 
of  the  Federal  Constitution  that  in  the  Federal 
Jurisdiction  'Hhe  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury,  ''is 
to  be  interpreted  in  the  light  of  the  principles 
which  at  common  law  determined  whether  the 
accused,  in  a  given  class  of  cases,  was  entitled 
to  be  tried  by  a  jury."  Callan  v.  Wilion,  127 
V.  S!  540,  549,  82  L.  ed.  228.  226.  For  the 
purpose  of  the  present  inquiry,  jury  trial  in  all 
cases  except  those  *'in  which  it  has  been  here- 
tofore otherwise  used  and  practiced"  is  jury 
trial  ''in  all  cases  in  which  it  has  been  hereto- 
fore used."  Whichever  expression  is  used, 
the  meaning  is  that  the  unwritten  jurv  law, 
brought  to  this  country  by  the  first  settlers,  is 
in  force  so  far  as  it  has  not  been  altered  by 
usage  or  legislation  before  1784.  Mt.  Wash- 
ington Road  Co's  Petition,  85  N.  H.  184,  142- 
145;  Patrick  v.  Cawlee,  45  N.  H.  568,  555;  Co 
checo  NJg,  Co,  v.  Strafford,  51  N.  H.  455.  457- 
459.  So  far  as  the  rights  of  the  parties  in  this 
case  are  concerned,  the  difference  between  ar- 
ticle 90  and  the  reservation  of  jury  trial  in  the 
Bill  of  Rights  is  immaterial.  The  jury  law, 
continued  in  force  by  article  90,  as  a  part  of 
the  existing  body  of  laws,  subject  to  the  le^s- 
lative  power  of  alteration  and  repeal,  is  with- 
held from  that  powet  by  the  Bill  of  Rights. 
As  the  substance  of  the  jury  trial  right  of  1784 
would  exist  to-day  if  no  Constitution  had  been 
adopted  and  no  statute  had  been  enacted,  and 
as  it  is  not  claimed  that  the  Legislature  have 
attempted  to  impair  it,  the  question  is  whether, 
by  the  unwritten  law.  there  would  have  been 
a  right  of  jury  trial  in  this  case  in  May,  1784, 
before  the  Constitution  took  effect,  if  the  case 
had  then  been  pending  in  a  court  of  equity. 
The  essentials  of  jury  trial,  "and  the  cases  in 
which  it  had  been  otherwise  used  and  prac- 
ticed, are  shown  by  common-law  principles 
and  by  history."  Wootter  v.  Plymouth,  62  N. 
H.  198,  208.    Conflicting  precedents  of  differ- 
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ent  times  and  places  are  examined  for  com- 
mon-law rules  presumed  to  be  founded  on  rea- 
son. A  jury  trial  is  a  proceeding  in  which  the 
jury  are  the  judges  of  the  facts,  and  the  courts 
are  the  judges  of  the  law.  This  was  the  true 
rule  of  the  common  law,  and  this  is  the  rule 
adopted  by  the  Constitution,  instead  of  the  one 
practiced  on  here  before  and  after  1784.  Pierce 
V.  8taU,  18  N.  a  586;  State  v.  Hodge,  50  N. 
H.  510,  522,  528.  The  usage  in  which  the  his- 
torical right  of  jurv  trial  is  to  be  found  is  not 
merely  that  of  an  American  province  and  state 
but  also  that  of  the  race  among  whom  this 
trial  was  an  old  institution  when  they  brought 
it  to  the  new  world.  "Suppose  at  some  period 
after  the  adoption  of  the  Constitution,  and  be- 
fore the  Act  of  1882  conferring  general  equity 
powers  upon  the  supreme  court,  the  Legisla- 
ture had  given  to  the  court  a  single  isolated 
branch  of  equity  jurisdiction  and  power, — as, 
for  example,  that  of  decreeing  the  specific  per- 
formance of  contracts,  without  creating  it  a 
court  of  chancery  by  name,  and  without  pro- 
viding that  any  of  the  forms  of  chancery  pro- 
ceedings should  be  observed, —  .  .  .  what 
difference  could  it  make  whether  the  equity 
power  to  enforce  the  specific  performance  of  a 
contract  had  ever  been  exercised  by  any  tri- 
bunal, either  in  the  province  or  the  state,  be- 
fore or  not?  If  it  was  a  power  never  used  or 
practiced  in  the  province  before  the  Constitu- 
tion in  any  form,  then  to  determine  the  true 
application  of  the  terms  'heretofore  used  and 
practiced,'  as  used  in  the  Bill  of  Rights,  we 
must  go  to  the  common  law  with  respect  to 
the  new  right  and  power  thus  conferred;  and 
doing  that,  we  find  it  not  to  be  a  case  in  which 
it  had  been  used  and  practiced  anywhere  be- 
fore the  Constitution  to  have  a  trial  by  jurv  as 
matter  of  legal  right."  Ladd,  J.,  in  Perkivs 
V.  Seott,  57  N.  H.  55,  HI,  82.  "The  modes  of 
seeking  and  granting  relief  in  equity  are  dif- 
ferent from  tnose  of  courts  of  common  law. 
The  latter  proceed  to  the  trial  of  contested 
facts  by  means  of  a  iury.  .  .  .  Courts  of 
equity  try  causes  without  a  jury."  Story,  Eq. 
Jur.  ^  81.  In  the  construction  of  statutes  and 
constitutions  there  is  a  natural  presumption 
that,  if  a  discontinuance  or  change  of  the  uni- 
versal and  immemorial  usage  had  been  in- 
tended, the  intention  would  have  been  shown 
by  express  words  or  necessary  implication. 
Aieev  V.  OaUagher,  87  U.  S.  20  Wall.  670.  22 
L.  ed.  452,  was  an  appeal  from  the  supreme 
court  of  the  territory  of  Montana.  The  organ- 
ic Act  of  the  territory  recognized  the  distinc- 
tion between  the  jurisdictions  of  law  and  equi- 
ty, and  required  proceedings  in  both  to  be  in 
the  same  court.  It  was  provided  hj  statute 
that  there  should  be  but  one  form  of  civil  ac- 
tion, and  that  issues  of  fact  should  be  tried  by 
jury,  unless  a  jury  was  waived,  or  a  reference 
ordered  in  a  certain  way.  A  bill  for  an  io  junc- 
tion was  brought  in  a  territorial  district  court. 
Questions  were  submitted  to  a  jury  who  re- 
turned a  verdict  on  which  both  parties  moved 
for  judgment.  On  these  motions  the  court  heard 
the  whole  case  on  the  pleadings,  evidence, 
and  verdict,  and  rendered  a  decree  which  was 
affirmed  by  the  supreme  court  of  the  territory. 
In  rendering  the  decree  the  district  court  dis- 
regarded a  portion  of  the  findings  of  the  jury, 
and  adopted  others,  and  this  action  was  ap- 
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proved  by  the  supreme  court  of  the  territory, 
and  was  one  of  the  errors  assi^ed  for  reversal 
in  the  Federal  court,  where  the  decree  was  af- 
firmed. ''The  consideration,"  says  Field,  J., 
delivering  the  opinion  in  that  case,  (pa^e  680.) 
"which  {he  court  will  give  to  the  questions 
raised  by  the  pleadings,  when  the  case  is  called 
for  trial  or  hearing,  whether  it  will  submit 
them  to  a  jury,  or  pass  upon  them  without  any 
such  intervention,  must  depend  upon  the  juris- 
diction which  is  to  be  exercised.  If  the  rem- 
edy sought  be  a  legal  one,  a  jury  is  essential, 
unless  waived  by  the  stipulation  of  the  ixarties; 
but,  if  the  remedy  sought  be  equitable  the 
court  is  not  bound  to  call  a  jury,  and,  if  it 
does  call  one,  it  is  only  for  the  purpose  of  en- 
lightening its  conscience,  and  not  to  control  its 
judgment.  The  decree  which  it  must  render 
upon  the  law  and  the  facts  must  proceed  from 
its  own  judgment  respecting  them,  and  not 
from  the  jud(];ment  of  others.  Sometimes  in 
the  same  action  both  legal  and  equitable  relief 
may  be  sought;  as,  for  example,  where  dam- 
ages are  claimed  for  a  past  diversion  of  water, 
and  an  injunction  prayed  against  its  diversion 
in  the  future.  Upon  ihe  question  of  damages, 
a  jury  would  be  required,  but  upon  the  pro- 
]>riety  of  an  injunction  the  action  of  the  court 
alone  could  be  invoked.  The  formal  distinc- 
tions in  the  pleadines  and  modes  of  procedure 
are  abolished,  but  the  essential  distinction  be- 
tween law  and  equity  is  not  changed.  The 
relief  which  the  law  affords  must  still  be  ad- 
ministered through  the  intervention  of  a  jury, 
unless  a  jury  be  waived:  the  relief  which 
equity  affords  must  still  be  applied  by  the 
court  itself;  and  all  information  presented  to 
guide  it£(  action,  whether  obtained  through 
masters'  reports  or  findings  of  a  jury,  is  mere- 
ly advisory.  Ordinarily,  where  there  has  been 
an  examination  before  a  jury  of  a  disputed 
fact,  and  a  special  finding  made,  the  court  will 
follow  it;  but  whether  it  does  so  or  not  must 
depend  upon  the  question  whether  it  Is  satis- 
fled  with  the  verdict.  This  discretion  to  dis- 
regard the  findings  of  the  jury  may  undoubt- 
edly be  tiualifled  by  statute,  but  we  do  not  find 
anything  in  the  statute  of  Montana  regulating 
proceedings  in  civil  cases  which  affects  this 
discretion.  That  statute  is  substantially  a 
copy  of  the  Statute  of  California  as  it  existed 
in  1851,  and  it  was  frequently  held  by  the  su- 
preme court  of  that  state  that  the  provision  in 
that  Act  requiring  issues  of  fact  to  be  tried  by 
a  jury,  unless  a  jur}'  was  waived  by  the  par- 
ties, did  not  reouire  the  court  below  to  regard 
as  conclusive  the  findings  of  a  jury  in  an 
equity  case." 

"It  is  often  the  primary  .  .  .  object  of  a 
suit  in  equity,  brought  by  devisees  and  others, 
...  to  establish  the  validity  of  a  will  of  real 
estate,  and  thereupon  to  obtain  a  perpetual 
injunction  against  the  heir-at-law  and  others, 
to  restrain  them  from  contesting  its  validity  in 
future.  ...  In  every  case  of  this  sort  courts 
of  equity  will,  unless  the  heir  waives  it,  direct 
an  issue  of  devisatit  r^l  non  ...  to  ascertain 
the  validity  of  the  will;  but  it  will  not  feel  it- 
self bound  by  a  single  verdict  either  way,  if  it 
is  not  entirely  satisfactory,  but  it  will  direct 
new  trials  until  there  is  no  longer  any  reason- 
able ground  for  doubt."  Story,  Eq.  Jur. 
^  1447.     "There  is  no  doubt  upon  the  right  of 
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this  court  to  ^nt  a  new  trial  after  a  trial  at 
bar.  .  .  .  It  la  admitted  to  be  the  practice  of 
this  court,  where  the  issue  is  directed  to  in- 
form  the  conscience  of  the  chancellor,  upon 
this  principle,  that  it  was  the  habit  of  this  court 
to  try  upon  the  report  of  the  circumstances, 
viz.  the  trial  and  all  the  objections,  whether 
due  attention  had  been  given  to  all  the  consid- 
erations stated:  whether,  according  to  the  com- 
mon expression,  the  conscience  of  the  court 
was  satisfied  or  not."  St.  PauVs  Wardens  v. 
Mortis,  9  Ves.  Jr.  155.  165,  166.  In  that  case 
Lord  Eldon  was  of  opinion  (page  168)  that,  as 
the  record  stood  at  the  original  hearing,  "the 
court  had  a  right  to  refuse,  but,  if  asked, 
ought  to  have  directed  an  issue."  O'Connor  v. 
Cook,  6  Ves.  Jr.  665,  671,  was  a  bill  for  an  ac- 
count of  tithes.  The  defense  was  immemorial 
payment  of  £20  a  year  in  commutation.  Up- 
on the  evidence  the  defendant  contended  that 
an  issue  should  be  sent  to  a  jury.  LordlSAAou 
said  (in  1802):  "There  is  no  doubt  that,  ac- 
cording to  the  constitution  of  this  court,  it  may 
take  to  itself  the  decision  of  every  fact  put  iii 
issue  upon  the  record.  ...  It  is  pretty  clear 
that  courts  of  equity  in  ancient  times  were 
more  in  the  habit  of  taking  to  themselves  the 
decision  of  questions  of  fact  than  they  have 
thought  wise  and  discreet  in  later  times.  As 
to  immemorial  payment,  if  any  reasonable 
doubt  has  been  raised  upon  it  in  the  evidence, 
it  has  been  of  late  thought  wise  and  discreet  to 
send  the  question  of  fact  to  a  jury.  All  the 
judges  have  demonstrated  their  opinion  in 
favor  of  that  practice  where  any  reasonable 
doubt  is  raised  upon  the  fact."  An  issue  was 
directed,  and  after  verdict  on  a  motion  for  a 
new  trial.  Lord  Eldon  said  that,  when  courts 
of  equity  act  upon  the  opinion  of  a  jury, 
"  their  own  judgment  ought  to  concur  with 
the  verdict,  to  this  extent  at  least,  that  they  are 
not  dissatisfied  with  the  verdict."  (f  Connor 
V.  Cook,  8  Ves.  Jr.  585,  586. 

No  jury  could  be  summoned  to  attend  the 
English  court  of  chancerv,  (8  Bl.  Com.  452,) 
and  there  was  no  appeal  from  its  decrees  to  a 
jury  court.  If  trial  oy  jury  in  equity  had  been 
a  common-law  right,  the  means  of  enjoying  it 
in  that  jurisdiction,  or  on  appeal,  woula  have 
been  provided  by  law.  The  chancellor  "is 
equally  competent  to  decide  on  disputed  facts 
as  on  disputed  law,  and  it  is  a  matter  of  dis- 
cretion only  when  he  either  orders  or  permits 
the  parties  to  submit  the  trial  of  such  facts  to 
the  cognizance  of  a  jury."  8  Bl.  Com.  48, 
Coleridge's  note.  When  the  chancellor's  ex- 
amination of  written  evidence  left  him  In  such 
doubt  that  he  desired  the  advice  of  a  jury,  be 
could  send  an  issue  to  a  court  that  had  power 
to  summon  a  jury.  If  he  made  a  decree  in  ac- 
cordance with  the  jury's  opinion,  it  was  not  be- 
cause the  verdict  was  a  binding  decision,  but 
because  he  was  satisfied  or  not  aissatisfled  with 
it.  The  privilege  of  a  hearing  before  a  jury, 
whose  advisory  verdict,  obtainable  only  by  an 
exercise  of  the  chancellor's  discretion,  depend- 
ed for  its  effect  upon  its  being  satisfactory  or 
not  unsatisfactory  to  him,  was  not  the  com- 
mon-law right  reserved  by  the  Constitution. 
The  reservation  had  no  reference  to  a  discre- 
tionary power  exercised  in  Atty-Oen,  v.  Cleaver , 
18  Ves.  Jr.  211,  and  other  cases  (Story,  Eq. 
Jur.  §  923)  decided  before  and  since  1784.     In 
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tbe  cases  in  which  the  right  was  reserved  it 
was  not  connected  with  or  affected  by  the  rea> 
sonable  doubts  that  had  induced  chancellors  to 
seek  the  assistance  of  a  jury,  or  the  great  or 
little  deference  that  had  been  paid  to  advisory 
verdicts.     In  cases  of  reasonable  necessity,  or- 
ganized society,  as  well  as  each  individual, 
may  defend  personal  and  proprietory  interests 
without  judicial  process  based  on  the  verdict 
of  a  jury.     Cooley,  Const.  Lim.  pp.  434,  720, 
739;  Tiedeman,  Pol.  Powers,  chap.  5;  Cooley, 
Torts,  45-59;  Haley  v.  Coleord,  59  N.  H.  7.  8, 
47  Am.  Rep.  176;   Weekft  v.  Sly,  61  N.  H.  89  ; 
State  V.  liay,  63  N.  H.  406,  412,  56  Am.  Rep. 
529;  Ilodgcden  v.  Hubbard,  18  Vt.  604, 46  Am. 
Dec.  167:  Stone  v.  Lahey,  188  Mass.  4i6;  Cmn, 
V,  Donahue,  148  Mass.  529,  2  L.   R.  A.  628. 
*'By  the  common  law,  every  private  person 
may  lawfully  endeavor,  of  his  own  authority, 
Huo   without  any  warrant  or  sanction  of  the 
magistrate,  to  suppress  a  riot  by  every  means 
in  his  power."    Bex  v.  Haney,  5  Car.  &  P. 
260,  note;  PhiUipsY.  Eyre,  L.  R.  6  Q.  B.  15. 
For  the  belter  preventing  the  spreading  of  the 
plague,  smallpox,  pestilential  or  malignant  fe- 
ver, or  other  contagious  sickness,  the  infection 
whereof   may  be  probably  communicated  to 
others,  the  Act  of  1714  (Laws  1771,  p.  46)  em- 
|K>viered  selectmen  to  take  care,  and  makeef- 
f  ectual  provision  In  tbe  best  manner  they  could 
for  the  preservation  of  the  inhabitants,  by  te- 
moving  infected  persons  to  separate  bouses,  and 
]>roviding  nurses  and  other  assistance  and  nec- 
essaries.   If  need  so  required,  any  justice  of 
ibe  peace  was  authorized  to  make  out  a  war- 
rant to  the  sheriff,  his  undersheriff  or  deputy, 
or  constable  or  constables,    requiring  them, 
with  advice  and  direction  of  the  selectmen,  to 
impress  and  take  up  convenient  housing,  lodg- 
ing, nurses,  tendance,  and  other  necessaries 
for  the  accommodation,  safety,  and  relief  of 
tbe  sick.     It  was  also  provided  that  if  any  per- 
son coming  to  the  province  by  sea  happened  to 
be  visited  with  the  plague,  smallpox,  pestilen- 
tial or  malignant  fever  during  the  voyage,  or 
to  come  from  any  place  where  such  sickness 
prevailed,  a  justice  of  the  peace  should  forth- 
with take  care  to  prevent  all  persons  from  com- 
ing on  shore  from  the  ship;  if  any  be  on  shore, 
10  send  them  on  board  again;  to  restrain  per- 
sons from  going  on  board;  and  to  that  end  to 
make  out  a  warrant  directed  to  the  proper  of- 
flcers,  who  were  empowered  and  required  to 
<.'xecute  the  same.     Similar  action  is  authorized 
bv  more  recent  legislation.     Acts  1789,  1792, 
1799,  1803.  1807,  (Laws  1830,    pp.    178,    180, 
260-269:)  Rev.    Stat,    chaps.    119-121;    Gen. 
Laws,  chaps.  111-113.     In  some  cases  health 
officers  may  abate  nuisances  without  notice. 
Gen.  liaws,  chap.  Ill,  ^  5.     A  vessel  attempt- 
ing to  pa$>s  into  Portsniouth  in  violation  of 
quarantine  regulations  made  by  the  health  ot- 
flcers  may  t)e  stopped  by  the  commander  of 
any  fort  near  tbe  harbor.     If  such  vessel  at- 
tempts to  pass  after  bein^  bailed  and  forbid- 
den, and  after  warning  given  by  a  shot  fired 
ahead  and  a  shot  fired  astern,  then  such  ves- 
sel shall  be  fired  upon  and  into  until  she  shall 
bring  to,  and  submit  to  tbe  regulations.     Act 
of  1807.  in  Laws   1880,  p.  269 ;  Gen.   Laws, 
chap.  118,   §   18.    For  the   introd\iction   of 
pestilence,  a  compensation  suit,  reinforced  by 
indictment,  jury  trial,  fine  and  imprisonment  i 
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is  not  an  adequate  remedy.    In  the  interior  as 
well  as  on  the  seacoast,  the  protection  of  health 
and  life  may  require  measures  more  expedi- 
tious and  effective  than  compensation  and  pun- 
ishment.   In  many  cases  where  public  or  pri- 
vate   rights    are    infringed  in  a  manner  not 
involving  life  or  health,  immediate  relief  of  a 
specific  and   preventive  character,  such  as  is 
furnished  in  the  equity  jurisdiction  may  be  in- 
dispensable.    Tbe  total  obstruction  of  a  main 
street  of  Manchester  or  Concord,  by  the  erec- 
tion of  a  building,  would  be  a  nuisance  for  the 
abatement  of  which  it  would  not  be  necessary 
to  wait  for  a  session  of  court.    The  issue  of  an 
equitable  process  for  the  immediate  clearance 
of  the  street  would  not  be  barred  by  the  cir- 
cumstance that  the  wrongdoer  might  suffer  as 
much  from  a  temporary  order  as  rrom  a  final 
decree.     It  has  never  been  understood  that  the 
bill  of  rights  abolished  the  neoessary  powers 
of  summary  protection  exercised  bv  all  gov- 
ernments, and  rendered  it  Impossible  to  de- 
prive an  infected  person  of  his  liberty  in  quar- 
antine, destroy  property  and  life  by  forcibly 
stopping  an  infected  ship,  or  maintain  public 
or  private  rights  in  any  case  of  emergency  and 
irreparable  mischief,  without  a  previous  trial 
by  jury.     The  limitation  of  legislative  power 
by   the  constitutional  reservation  of  private 
rights  does  not  destroy  the  efficiency  of  gov- 
ernment in  all  cases  in  which  public  or  private 
rights  require  immediate  and  vigorous  action. 
"In  regard  to  public  nuisances,  the  jurisdiction 
of  courts  of  equity  seems  to  be  of  a  very  an- 
cient date,  and  has  been  distinctly  traced  back 
to  the  reign  of  Queen  Elizabeth.     ...     In 
cases  of  public  nuisances,  ...  an  indictment 
lies  to  abate  them,  and  to  punish  the  offenders. 
But  an  information  also  lies  in  equity  to  redress 
the  grievance  by  way  of  injunction,"    Story, 
Eq.  Jur.   g§    921,  923.     "In    modern    times, 
courts  of  law  frequently  interfere  and  grant  a 
remedy  under  circumstances  in  which  it  would 
certainly  have  been  denied  in  earlier  periods. 
And  sometimes  the  Legislature  by  express  en- 
actments, has  conferred  on  courts  of  law  the 
same  remedial  faculty  which  belongs  to  courts 
of  equity.     ...     In  neither  case,  if  the 
courts  of  equity  originally  obtained  and  exer- 
cised jurisdiction  Is  that  jurisdiction  overturned 
or  impaired  by  this  change  of  the  authority  at 
law  in  regard  to  legislative  enactments;  for  un- 
less there  are  prohibitory  or  restrictive  words 
used,    the    uniform     interpretation    is     that 
they    confer   concurrent    and    not   exclusive 
remedial  authority."    Story,  Eq.  Jur.  §^  64i, 
80.     The  wrongful  flowage  of  a  mead(^w  by  a 
millpond  is  a  nuisance  for  which  the  injured 
party  is  entitled  to  damages  for  the  past,  re- 
coverable in^an  action  of  trespass  on  the  case, 
and  an  injunction  for  the  future,  recoverable 
on  a  bill  in  equity.    Neither  of  his  civil  rem- 
edies would  be  taken  away  by  a  statute  making 
the  wrong  a  criminal  offense,  punishable,  on 
indictment,  by  fine  and  imprisonment.     His 
right  to  specific  relief  on  a  bill  in  equity  would 
not  be  affected  by  a  further  statutory  provision 
authorizing  the  same  relief  in  a  criminal  prose- 
cution of  the  offender.     WelU  v.  Pierce,  27  N. 
H.  608,  512,  518;  Alden  y.  Gibson,  68  N.  H. 
12. 

The  abatement  of  a  flowa^  nuisance  by  an 
injunction  issued  in  an  equity  suit  is  a  civil 
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remedy,  and  Dot  a  punishmeDt  of  a  criminal 
offense.  The  legal  character  of  the  abatement 
does  not  depend  upon  the  ownership  of  the 
property.  If  ibe  land  belongs  to  the  state,  the 
abatement  of  the  nuisance  is  a  relief  ox  the 
plaintiff  from  future  wrone,  and  not  a  penalty 
mflicted  upon  the  defendant  for  the  past. 
Neither  does  the  legal  character  of  the  abating 
process  depend  upon  the  form  of  the  action  in 
which  the  injured  party  obtains  redress.  A 
prosecution  under  the  Bastardy  Act  is  a  civil 
suit,  although  the  procedure  is  mostly  criminal. 
The  object  of  the  statute  is  to  compel  the  de- 
fendant to  indemnify  the  public  and  the  mother 
of  the  child  against  expenses.  Castles  v.  Welch , 
eS  N.  H.  869;  Littleton  v.  Perrp,  50  N.  H.  29- 
82;  Ford  v.  Smith,  62  N.  H.  419.  Other  stat- 
utes deal  with  him  as  a  criminal.  Gen.  Laws, 
chap.  274,  §§  1,  2,  4.  He  is  not  punished 
twice  for  one  offense.  In  some  cases  of  homi- 
cide an  indictment  has  been  used  as  a  civil  ac- 
tion for  the  recovery  of  compensation^  Gen. 
Laws,  chap.  282,  §  14;  State  v.  Manchester  & 
L,  R,  Co.  62  N.  H.  528,  548.  649. 

On  an  indictment  for  larceny,  when  the  de- 
fendant is  convicted,  the  owner  of  the  stolen 
property  is  entitled  to  judgment  and  execution 
in  common  form  against  the  convict  for  the 
value  thereof,  deducting  the  value  of  such  part 
thereof  as  has  been  returned,  with  reasonable 
damages;  and  the  defendant,  if  committed  on 
the  execution,  has  the  same  relief  as  if  it  had 
issued  in  an  action  of  trespass.  Gen.  Laws, 
chap.  278,  §  14.  In  such  a  case,  the  form  of 
action  is  criminal,  and  the  cause  of  action  and 
the  remedy  are  both  criminal  and  civil;  as  they 
are  when  a  judgment  against  the  defendant  on 
an  indictment  for  nuisance  is  enforced  by  a 
mittimus  punishing  him  for  a  wrong  done  be- 
fore the  indictment  was  found,  and  an  abating 
process  for  the  future  specific  and  equitable 
relief  of  the  injured  partv.  Beg.  v.  Stephens, 
L.  R.  1  Q  B.  702,  708,  fife;  1  Bishop,  Crim. 
Law,  §  1074.  The  public  character  of  the  in- 
jured party  is  not|  a  constitutional  ground  on 
which  the  civil  remedy  can  be  refusra. 

In  StaUY,  Crawford,  28  Kan.  726,  42  Am. 
Rep.  182  (an  action  to  abate  a  liquor  saloon, 
declared  by  statute  to  be  a  common  nuisance), 
the  court  says  (pages  735,  786):  **  While  it  is 
unquestionably  true  that  the  keeping  of  the 
saloon  in  question  is  a  criminal  offense,  and  its 
operation  involves  the  commission  of  many 
criminal  offenses,  yet  we  cannot  think  that 
these  facts  can  possibly  take  away  any  of  the 
jurisdiction  which  courts  of  equity  might 
otherwise  exercise.  It  would  seem  to  us  that 
all  sound  reason  and  the  great  weight  of  au- 
thority is  against  the  objection.  ...  At 
common  law  all  public  nuisances  were  public 
offenses;  and  If  the  proposition  is  sound  that 
no  nuisances  can  be  enjoined  except  such  as 
are  not  public  offenses,  then,  where  the  com- 
mon law  has  full  force,  no  public  nuisance 
could  ever  be  enjoined."  Littleton  v.  FHtz,  66 
Iowa,  488,  54  Am.  Rep.  19,wasan  action  upon 
a  statute  which  provided  that  "any  citizen  of 
the  county  where  such  Tliquor]  nuisance  exists, 
or  is  kept  or  main tainea,  may  maintain  an  ac- 
tion in  equity  to  abate  and  perpetually  enjoin 
the  same.^'  The  constitutional  reservation  of 
the  right  of  jury  trial  "secures  the  right,"  says 
the  court  (pages   491,  494,    495,  65    Iowa), 
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'Mn  all  cases  in  the  trial  of  which  a  jury  wa» 
necessary,  according  to  the  prindpfes  of  the 
common    law.    .  The  jurisdiction  of 

courts  of  equity  to  enjoin  and  abate  nuisances 
is  of  very  ancient  origin.  .  .  .  Such  a  case 
being  of  equitable  cognizance,  neither  party 
could,  at  the  time  of  uie  adoption  of  the  Con- 
stitution,  demand  a  jury  trial  as  matter  of  right. 
.  .  .  One  maintaining  a  nuisance  may  not 
onl^  be  punished  in  a  cnminal  proceeding,  but 
a  civil  action  at  law  to  recover  damages  in  a 
proper  case,  and  an  action  in  equity  to  restrain 
the  nuisance,  may  be  prosecut^  against  him. 
.  .  .  The  defendant,  in  order  to  succeed  in 
the  defense  that  the  proceeding  by  injunction 
is  an  attempt  to  enforce  a  criminal  law  by  civil 
process,  demands,  in  effect,  that  the  courts 
must  establish  the  principle  that,  because  the 
nuisance  complained  of  is  a  crime,  it  is  entitled 
to  favor  and  protection  in  a  court  of  equity. 
.  .  .  There  are  many  adjudged  cases  .  .  . 
which  expressly  hold  that  the  fact  that  a  nui- 
sance is  a  crime,  and  punishable  as  such,  does 
not  deprive  equity  of  its  jurisdiction  to  restrain 
and  attfite  it  by  injunction."  Cnrleton  v.  Rugg^ 
149  Mass.  550,  5  L.  li.  A.  198,  was  a  petition 
upon  the  Massachusetts  Liquor  Nuisance  Act 
of  1887,  of  which  our  law  is  a  substantial  copy. 
It  was  held  that  the  Act  was  constitutional ;  that 
the  suit  was  not  a  proceeding  to  punish  an 
offender  for  the  crime  of  maintaining  a  nui- 
sance; that  the  fact  that  keeping  a  nuisance  is 
a  crime  does  not  deprive  a  court  of  equity  of 
the  power  to  abate  the  nuisance;  and  that  the 
objection  that  the  statute  makes  no  provision 
for  a  trial  by  jury  applied  as  well  to  nearly  all 
legislation  giving  jurisdiction  in  equity.  1  hree 
jud^s  dissented,  on  the  ground  that  statutes 
against  the  sale  of  intoxicating  liquor  had 
never  been  enforced  by  injunction  in  equity 
when  the  Constitution  was  adopted.  The 
Legislature  intended  by  the  Act  of  1887  to  pro- 
vide a  mode  of  punishing  criminal  violations 
of  the  liquor  law  without  jury  trial,  and  this 
purpose  was  inconsistent  with  the  defendant's 
protection  "by  the  judgment  of  his  peers  or 
the  law  of  the  land."  State  v.  N&yes,  80  N. 
H.  279,  was  an  indictment  upon  chapter  245,. 
Laws  1845,  which  provided  that  a  bowling  al- 
ley within  twenty-flye  rods  of  a  dwelling-house, 
store,  shop,  schoolhouse,  or  place  oi  public 
worship,  snould  be  taken  and  deemed  to  be  a 
public  nuisance.  The  defendant  objected  to 
judgment  on  the  ground  that  the  Act  was  un- 
constitutional; that  it  did  not  authorize  fine  or 
imprisonment,  but  only  an  abatement  of  the 
nuisance;  and  that,  as  the  indictment  contained 
no  allegation  that  the  nuisance  continued  to 
exist  at  the  time  the  indictment  was  found,  no 
Judgment  of  abatement  could  be  rendered.  It 
was  held  that  the  Act  was  constitutional^ 
that  for  the  statutory  nuisance  the  defendant 
was  punishable  by  fine  and  imprisonment  at 
common  law;  that  a  judgment  that  the  nuisance 
be  abated  could  only  be  rendered  where  it  was 
alleged  and  proved  that  the  nuisance  continued 
to  the  finding  of  the  indictment;  but  that  tlie 
omission  of  a  sufficient  allegation  on  that  point 
did  not  impair  the  residue  of  the  indictment 
"It  is  not  to  be  conceded,"  says  Bell,  J,,  de- 
livering the  opinion  of  the  court  (pages  294, 
295),  *'that  places  of  gambling  are  not  'nui- 
sances,' in  the  proper  and  legitimate  sense  of 
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the  word.  They  are  certainly  nuisances  of  the 
worst  kind,  in  the  sense  in  which  disorderly 
houses  are  so  called;  and,  at  common  law, 
keeping  a  gaminf  house  is  a  nuisance.  .  .  . 
It  may  be  said  that  a  bowling  alley  is  not  of 
itself  a  nuisance,  since  it  may  either  remain  un- 
used, or  it  may  be  used  only  as  a  place  of  in- 
nocent amusement;  that  its  injurious  character 
depends  upon  the  improper  use  alone.  But 
the  Legislature  may  well  determine  that  an  in- 
strument which  tends  to  facilitate  vicious  prac- 
tices is  of  itself  an  evil  which  ought  to  be  pro- 
hibited." 

Under  the  Act  of  1887,  it  is  the  use  made  of 
a  liquor  saloon  that  makes  the  building  a  nui- 
sance, and  the  nuisance  is  abated  by  an  iu  junc- 
tion against  the  use.  State  v.  Marston,  ii  N. 
H.  003,  604.  If  an  Act  were  passed  authoriz- 
ing an  injunction  against  the  crime  of  larceny, 
or  against  the  violation  of  criminal  law  in  gen- 
eral, it  might  be  argued  that  punishment  was 
the  object  of  the  Act.  It  would  hardly  be  con- 
tended that,  for  all  purposes,  every  wrong  can 
be  made  a  common  nuisance  by  legislation. 
"The  Legislature  cannot  do  indirectly  what  it 
cannot  do  directly;  it  cannot  change  the  nature 
of  things  by  affixing  to  them  new  names." 
Field,  </.,  in  Carleton  v.  Rfigg,  ntpra.  But  it 
has  not  been  shown  that,  for  the  suppression 
of  nuisances,  the  power  of  the  Legislature  to 
provide  a  civil  remedy  by  injunction  in  equity 
IS  limited  to  such  kinds  of  nuisance  as  had 
been  invented  when  the  Constitution  was 
adopted,  or  those  that  had  then  been  attacked 
in  that  way.  "It  is  competent  for  the  Legis- 
lature to  declare  the  possession  of  certain  articles 
of  property,  either  absolutely,  or  when  held  in 
particular  places,  and  under  particular  circum- 
stances, to  be  unlawful,  because  they  would  be 
injurious,  dangerous,  or  noxious;  and  by  due 
process  of  law,  by  proceedings  in  rem,  to  pro- 
vide both  for  the  abatement  of  the  nuisance 
and  the  punishment  of  the  offender.  .  .  . 
Putrifying  merchandise  ma^  l)e  stored  in  a 
warehouse,  where  if  it  remain  it  would  spread 
contagious  disease  and  death  through  a  com- 
munity. Gunpowder,  an  article  quite  harm- 
less in  a  magazine,  may  be  kept  in  a  warehouse 
always  exposed  to  fire,  especially  in  the  night. 
However  secreted,  a  fire  in  the  buildinj^  would 
be  sure  to  find  it,  and  the  lives  and  limbs  of 
.  .  .  firemen  and  citizens,  engaged  in  sub- 
duing the  flames,  would  be  endangered." 
Fishery,  MeOirr,  1  Gray,  1,  27,  61  Am.  Dec. 
381.  "The  repeated,  continuous,  and  per- 
sistent violations  of  the  statutes  are  what  makes 
them  [drinking  saloons]  nuisance8,independ6nt 
of  the  express  terms  of  the  statute  declaring 
them  to  be  such.  .  .  .  Eveir  place  where 
a  public  statute  is  openly,  publicly,  repeatedlv, 
continuously,  persistently,  and  intentionally 
violated  is  a  public  nuisance."  State  v.  Oravh 
ford,  28  Kan.  726,  788.  Keeping  a  gaming 
house  is  a  nuisance  at  common  Taw  {Rex  v. 
Dixon,  10  Mod.  886;  Rex  v.  Rogier,  1  Barn.  & 
C.  372;  Lord  v.  State,  16  N.  H.  825,  41  Am. 
Dec.  729),  although  gambling  was  not  of  itself 
unlawful  at  common  law,  (2  Bishop,  Grim. 
Law,  [2d  ed.]  §g  506,  582;  Beg.  v.  A^ton,  1 
£1.  &  Bl.  286);  or  a  house  of  ill  fame,  bawdy 
or  assignation  house  (Bacon,  Abr.  title  Nnt- 
eanee  A;  Beg.  v.  Cranage,  1  Salk.  884;  Com,  v. 
Hotoe,  18  Gray,  26;  McAlister  v.    Clark,  88 
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Conn.  91;  People  v.  Rottland,  1  Wheeler,  Grim. 
Gas.  286;  State  v.  Bailep,  21  N.  H.  848;  State 
V.  McGregor,  41  N.  H.  407;  State  v.  Foleu,  45 
N.  H.  466),  although  fornication  and  adultery 
were  offenses  only  cognizable  at  common  law 
in  the  ecclesiastical  courts.  The  doctrine  of 
Com,  V.  MeDonough,  18  Allen,  581,  584,  that 
keeping  a  house  for  the  illegal  sale  of  intoxi- 
cating liquor  is  not  a  nuisance  at  common  law, 
may  be  open  to  question.  In  Smith  v.  Com., 
6  B.  Mon.  21,  it  was  held  that  keeping  a  house 
for  such  a  purpose  is  a  public  nuisance.  The 
court  says:  "The  habitual  perpetration  of  the 
prohibited  offenses  in  a  house  kept  for  the 
purpose  constitutes  the  house  a  public  nuisance, 
as  it  tends  in  a  greater  degree  to  the  spread  of 
the  evil  which  was  intended  to  be  prohibited 
bv  these  enactments.  There  is  a  specific  pen- 
alty for  fornication  and  adultery,  yet  it  is  an 
offense  and  a  much  higher  grade  of  offense  to 
keep  a  bawdy  house  or  a  house  where  those 
practice  are  indulged;  and  though  the  single 
offense  [selling  liouor]  may  be  punished  by  a 
specific  fine,  the  keeping  of  a  house  where 
those  offenses  are  habitually  encouraged  and 
indulged  is  an  offense  of  a  much  higher  grade, 
and  is  punishable  as  such  by  an  indictment  at 
common  law . "  Bishop  says  that  this  doctrine, 
"though  apparently  new  in  the  law,  is  truly 
as  old  as  the  law  itself.  A  man  who  holds  out 
inducements  for  people  to  congregate,  and  to- 
gether commit  violations  of  a  statute,  not  only 
lends  the  concurrence  of  his  will  to  their 
wrongful  acts,  but  also  does  what  most  power- 
fully tends  to  disrobe  the  body  politic  of  her 
virtue,  and  of  the  drapery  of  that  order  which 
the  hand  of  government  has  thrown  around 
her;  or,  if  he  thus  draws  people  together  that 
in  their  presence  he  may  himself  infnnge  a  law 
of  his  country,  he  accomplishes  likewise  the 
same  evil  end."  2  Bishop,  Grim.  Law,  §§  258, 
259. 

Among  the  cases  to  which  the  Constitution 
refers  for  information  concerning  use  and 
practice  are  general  classes  in  which  such  gen- 
eral principles  as  the  common  law  of  nuisance 
had  been  established  before  1784.  This  law 
is  applicable  to  a  great  variety  of  wrongs,  old 
and  new,  that  have  the  essential  qualities  of  a 
nuisance,  and  are  appropriately  dealt  with  as 
cases  of  the  class  to  which  they  naturally  be- 
long. Crotoder  v.  Tinkler,  19  Yes.  617,  628;  8 
Bl.  Com.  5,  216;  4  Bl.  Com.  166;  High,  Ini. 
§§  772-784;  Wood,  Nuisances,  chaps.  1,  5,  7, 
18-19,  21,  24,  25;  Story,  Eq.  Jur.  §§  920-929. 
If  djrnamite,  carelessly  deposited  by  its  owner 
on  his  own  land  in  a  farming  town,  should  en- 
danger the  property  and  life  of  but  one  neigh- 
bor, the  civil  and  private  remedy  of  an  iniunc- 
tion  would  not  be  withheld  on  the  grouna  that 
such  relief  had  never  been  given  in  such  a  case 
when  the  Constitution  was  adopted.  If  the 
nuisance  were  public,  the  explosive  being 
stored  in  the  most  populous  part  of  Manches- 
ter, an  injunction  could  not  be  refused  on  ac- 
count of  the  greater  amount  of  property  and 
life  exposed  to  danger.  Whether  the  wrong 
was  or  was  not  a  criminal  offense  in  1784  or 
1889,  the  public  would  be  entitled  to  the  civil 
remedy  provided  by  equity  law.  If  the  sale 
of  intoxicating  liouor  had  never  been,  and 
were  not  now,  a  criminal  act,  and  the  statute 
had  not  alluded  to  the  subject  of  nuisance,  but 
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had  merely  provided  that  the  use  of  a  build- 
iog  for  the  commoD  sale  of  intozicatiDg  liquor 
should  be  stopped  by  injunction  on  a  bill  iu 
equity,  there  would  be  no  ground  for  holding 
that  the  statute  was  enacted  for  the  fraudulent 
puipose  of  inflicting  criminal  punishment  in  a 
civil  suit.  And  an  illegal  purpose  cannot  be 
judicially  found  in  the  Act  of  1887.  It  could 
have  been  passed  in  its  present  form  for  the 
legal  purpose  of  providing  a  civil  remedy,  and 
it  would  accomplish  that  object  in  the  same 
manner,  and  by  the  same  civil  process,  whether 
it  was  made  for  that  purpose,  or  with  a  design 
to  enforce  criminal  law.  The  primary  obiect 
was  the  suppression  of  a  business  that  could  be 
directly  and  constitutionally  attacked  by  civil 
process  in  civil  suits.  There  was. no  occasion 
to  abandon  the  direct  mode  of  accomplishing 
that  object,  or  to  propose  the  indirect  use  of 
civil  process  in  the  suppression  of  the  business 
by  the  enforcement  of  penal  statutes.  So  far 
as  such  a  design  would  be  circuitous,  it  would 
be  i!^uperfluous.  Assuming  that  it  would  be 
fraudulent  and  illegal,  and  would  invalidate 
the  Act,  the  only  motive  the  Legislature  could 
have  for  entertaining  it  would  be  a  desire  to 
defeat  the  law  they  were  attempting  to  make. 
There  is  nothing  in  the  Act  that  can  overcome 
the  presumption  of  constitutional  intent.  Ikno 
V.  jAewTM,  4  N.  H.  16,  18,  57  Am.  Dec.  400; 
Ben  V.  Glnzier,  13  N.  H.  184,  138;  Bennett's 
Petition,  24  N.  H.  139, 141;  Colony  v.  Dublin, 
82  N.  H.  482,  434;  Opinion  of  the  Justieee,  41 
N.  H.  555,  556;  Cooley,  Const.  Lim.  218-221, 
257.  If  ibis  presumption  could  be  set  aside, 
there  in  no  evidence  or  argument  on  which  it 
could  be  found  that  the  Legislature  preferred 
an  illegal  purpose  to  a  legal  one,  in  order  to 
nullify  their  own  work  and  shield  a  business 
which  they  regarded  as  a  nuisance  from  the 
process  they  leveled  against  it.  "  The  judg- 
ment of  his  peers  or  the  law  of  the  land,"  m 
article  15  of  the  Bill  of  Rights,  is  synonymous 
with  "the  verdict  of  a  jury  or  dUe  process  of 
law."  Mayo  v.  Wiltton,  1  N.  H.  58.  55; 
Cooley.  Const.  Lim.  480.  By  the  common 
law,  judgment  may  be  given  per  legem  terra, 
without  the  intervention  of  a  jury  in  *'all 
cases  in  the  courts  of  equity.  .  .  .  Any  legal 
process  which  was  originally  founded  in  neces- 
sity, has  been  consecrated  by  time,and  approved 
and  acquiesced  in  by  universal  consent,  must 
be  considered  an  exception  to  the  right  of  trial 
bv  jury,  and  is  embraced  in  the  alternative, 
'the  law  of  the  land.' "  State  v.  Allen,  2  Mc- 
Corti,  L.  65,  59,  60.  "Due  process  of  law  un- 
doubtedly means  in  the  due  course  of  legal 
proceedings,  according  to  those  rules  and  forms 
which  have  been  established  for  the  protection 
of  private  rights."  Westertelt  v.  Gregg,  12  N. 
Y.  202.  209,  62  Am.  Dec.  160.  "  It  refers  to 
certain  fundamental  rights,  which  that  system 
of  jurisprudence,  of  which  ours  is  a  derivative, 
has  always  recognized."  lirown  v.  Levee 
Camre.  50  Miss.  468,  479.  "Due  process  of 
law  in  each  particular  case  means  such  an  ex- 
ertion of  the  powers  of  government  as  the 
settled  maxims  of  law  permit  and  sanction, 
and  under  such  safeguards  for  the  protection 
of  individual  rights  as  those  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in  ques- 
tion belongs."  Cooley,  Const.  Lim.  484.  "It 
refers  to  that  law  of  the  land  .  .  .  which  de- 
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rives  its  authority  from  the  inherent  and 
reserved  powers  of  the  state,  exerted  within 
the  limits  of  those  fundamental  principles  of 
liberty  and  justice  which  lie  at  the  base  of  all 
our  civil  and  political  institutions.  .  .  .  Any 
legal  proceeding  enforced  by  public  authority, 
whether  sanctioned  by  age  and  custom,  or 
newly  devised  in  the  discretion  of  the  legisla- 
tive power,  in  furtherance  of  the  general  pub- 
lic good,  which  regards  and  preserves  these 
principles  of  liberty  and  iustice,  must  be  held 
to  be  due  process  of  law.*'  Hurtado  v.  People, 
110  U.  8.  516,  585.  587,  28  L.  ed.  232, 238,  289. 
It  was  held  in  that  case  that  due  process  of 
law  does  not  require  an  indictment  by  a  grand 
jury  in  a  prosecution  by  a  state  for  murder. 
"A  state  cannot  deprive  a  person  of  bis  prop- 
erty without  due  process  of  law;  but  this  does 
not  necessarily  imply  that  all  trials  of  the  state 
courts  affecting  the  property  of  persons  must 
be  by  jury.  This  requirement  of  the  Consti- 
tution is  met  if  the  tnal  is  had  according  to  the 
settled  course  of  judicial  proceedings."  Walk- 
er V.  Sauvinet,  92  U.  S.  90,  92,  98.  28  L.  ed. 
678.  679:  Kennard  v.  LouiHana,  92  U.  8.  480, 
28  L.  ed.  478;  McMiilen  v.  Anderson,  95  U.  8. 
87,  41.  42,  24  L.  ed.  835,  886;  Davidson  v. 
New  Orleans,  96  U.  8.  97,  104,  105,  24  L.  ed. 
616,  619,  620;  Missouri  v.  Lewis,  101  U.  8.  22, 
81,  25  L.  ed.  989,  992.  "It  is  a  mistaken  idea 
that  due  process  of  law  requires  a  plenary  suit 
and  a  trial  by  jury  in  all  cases  where  property 
or  personal  rights  are  involved.  .  .  .  That 
kind  of  procedure  is  due  process  of  law  which 
is  suitable  andjproper  to  the  nature  of  the  case, 
and  sanctioned  by  the  established  customs  and 
usages  of  the  courts."  Ex  parte  Wall,  107  U. 
3.  265,  289,  290,  27  L.  ed.  552.  562.  Kansas  y. 
Ziebold,  128  U.  8.  628,  637,  688,  664,  81  L.  ed. 
205,  208,  was  a  petition  filed  in  a  state  court 
under  section  13  of  the  Kansas  Act  of  1885, 
which  provided  that  "  the  attorney -general, 
county  attorney,  or  any  citizen  of  the  county 
where  such  [liquor]  nuisance  exists,  .  .  .  may 
maintain  an  action  in  the  name  of  the  state  to 
abate  and  perpetually  enjoin  the  same."  The 
suit  was  removed  into  the  circuit  court  of  the 
United  States,  and  was  there  dismissed.  On 
appeal  taken  by  the  state,  it  was  held  (pages 
672,  678,  128  U.  8.)  that  proceedings  in 
equity  for  the  purposes  indicated  in  the  thir- 
teenth section  of  tlae  statute  are  consistent  with 
due  process  of  law;  and  **as  to  the  objection 
that  the  statute  makes  no  provisions  for  a  jury 
trial  in  cases  like  this  one,"  the  decision  was 
that  "such  a  mode  of  trial  is  not  required  in 
suits  in  eouity  brought  to  abate  a  public  nui- 
sance." The  decree  dismissing  the  bill  was 
reversed,  and  the  cause  was  remanded,  with 
directions  to  enter  a  decree  granting  to  the 
state  suoh  relief  as  the  statute  authorized.  A 
perpetual  injunction,  issued  on  a  bill  in  equity 
for  abatement  without  the  verdict  of  a  3ury, 
was  due  process  of  law.  because  at  common 
law  such  process,  in  such  a  ca.««.  did  not  re- 
quire a  iury  trial,  EiUnbecker  v.  Plymouth 
Cminty  Dist.  Ot.,  184  U.  8.  31,  83  L.  ed.  801, 
was  a  complaint  filed  in  a  district  court  of 
Iowa,  for  violation  of  an  injunction  issued  in 
an  equity  suit  on  the  liquor  law.  Notice  being 
given,  the  complaint  was  tried  upon  affidavits 
by  the  court  without  a  jury.  The  defendant 
was  found  guilty,  and  an  alternative  judgment 


1892. 


Statb  v.  Phipps. 


657 


imposiDg  a  fine  of  $500,  or  ImpriBooment  for 
three  moDths,  was  affirmed  by  the  supreme 
court  of  the  state,  whose  judgment  was 
affirmed  bv  the  Supreme  Court  of  the  United 
States.  The  grounds  of  the  defendant's  objec- 
tions were  the  criminal  nature  of  the  entire 
proceeding  under  the  statute,  excessive  fine, 
cruel  and  unusual  punishment,  and  trial  by  the 
court  on  affidavits,  without  a  jury,  without  an 
indictment,  without  due  process  of  law,  and 
without  the  equal  protection  of  the  laws.  It 
was  held  that  the  district  court  had  power  to 
issue  the  injunction,  and  that  the  proceeding 
on  the  complaint  for  violation  of  the  injunc- 
tion *Ms  due  process  of  law,  and  always  has 
been  due  process  of  law."  In  the  opinion  the 
court  says,  134  U.  S.  40.'  83  L.  ed.  805:  *'  If 
the  objection  to  the  statute  is  that  it  authorizes 
a  proceeding  in  the  nature  of  a  suit  in  equitji 
to  suppress  the  manufacture  and  sale  or  in- 
toxicating liquors  which  are  by  law  prohibited, 
and  to  abate  the  nuisance  which  the  statute 
declares  such  acts  to  be,  wherever  carried  on, 
we  respond  that,  so  far  as  at  present  advised, 
it  appears  to  us  that  all  the  powers  of  a  court, 
whether  at  common  law  or  in  chancery,  may 
be  called  into- operation  by  a  legislative  body 
for  the  purpose  of  suppressing  this  objection- 
able traffic;  and  we  know  of  no  hindrance  in 
the  Constitution  of  the  United  States  to  the 
form  of  proceedings,  or  to  the  court  in  which 
this  remedy  shall  be  had.  Certainly  it  seems 
to  us  to  be  quite  as  wise  to  use  the  processes 
of  the  law  and  the  powers  of  the  court  to  pre- 
vent the  evil  as  to  punish  the  offense  as  a 
crime  after  it  has  been  committed."  See  Kidd 
V.  Pearson,  128  U.  S.  1,  16,  82  L.  ed.  346,  848, 
and  Leisy  v.  Hardin,  185  U.  8.  100,  122,  128, 
84  L.  ed.  128,  187.  In  this  jurisdiction,  a 
complaint  for  the  violation  of  an  injunction  or 
other  decree  is  not  ordinarily  tried  on  affidavits 
if  either  party  objects  to  such  evidence,  nor  is 
it  tried  by  jury;  but  in  our  present  practice 
there  is  a  jury  trial  in  many  cases  in  which  it 
is  not  a  constitutional  right,  l^aaker  v.  Lord, 
64  N.  H.  279,  288.  It  is  sometimes  necessary 
to  consider  by  what  method  of  investigation, 
and  by  what  tribunal,  the  rights  of  the  parties 
will  probably  be  most  accurately  and  com- 
pletely ascertained  and  adjusted.  Some  ques- 
tions cannot  be  so  conveniently  handled  by 
twelve  jurors  as  by  a  smaller  number;  some 
cannot  be  adequately  and  properly  settled  with 
the  means  to  which  jurors  are  by  custom  rc- 
siricted.     Davis  v.  jHyer,  62  N.  H.  281.  235, 


236.  Connecticut  River  Lumber  Co.  v.  Olcott 
FalU  Co.,  65  N.  H.  200,  891,  is  a  bill  in  equity 
for  an  injunction  against  the  maintenance  of  a 
dam  across  Connecticut  river  without  a  suit- 
able sluiceway  for  the  passage  of  logs.  If  the 
(question  whether  the  dam  in  its  present  form 
is  a  nuisance,  by  reason  of  the  insufficiency  of 
the  sluice,  were  submitted  to  a  jury,  and  they 
found  the  dam  a  nuisance,  the  verdict  would 
not  inform  the  defendants  what  alterations 
should  be  made.  If  a  trial  is  necessary,  the 
interests  of  both  parties  require  that  the  decis- 
ion should  specincally  determine  what  sluice 
would  be  sufficient.  A  defective  sluice  may 
be  no  cause  for  demolishing  the  whole  dam, 
and  the  case  ought  not  to  be  tried  upon  a  mis- 
leading issue.  "On  the  question  of  the  proper 
form,  dimensions,  and  place  of  a  sluice,  the 
jurisdiction  of  equity  is  as  plain  as  in  a  parti- 
tion of  water  power  between  millowners.  the 
ascertainment  of  lost  boundaries,  or  the  laying 
out  of  a  private  way.  At  the  trial  term  the 
court  can  cause  the  log  way  to  be  located  and 
defined  by  a  jury,  and  put  upon  them  the  duty 
of  drawing  a  report  containing  a  specification 
for  the  construction  of  the  dam  and  sluice. 
But  it  has  not  been  shown  that  the  law  of  any 
country  requires  such  work  to  be  done  by 
twelve  unanimous  persons."  In  the  present 
case,  if  the  alleged  use  of  a  building  is  proved, 
the  nuisance  is  to  be  abated  by  mjunction. 
There  is  no  occasion  for  the  trial  of  any  other 
issue  than  the  simple  one  of  use,  and  there  is 
no  le^l  reason  why  that  issue  should  not  be 
tried  oy  jury.  It  is  as  properly  determinable 
in  that  way  as  the  question  of  fraud  in  such 
cases  as  Tasker  v.  Lord.  The  Act  of  1887,  de- 
claring the  use  of  a  building  for  either  of  sev- 
eral purposes  to  be  a  nuisance  abatable  in 
equity,  does  not  introduce  an  exceptional  mode 
of  tnai,  or  change  the  ordinary  course  of  pro- 
cedure on  questions  properly  triable  by  jury. 
A  nuisance  cannot  be  abated,  with  or  without 
legal  process,  if  it  has  been  discontinued,  and 
has  not  been  renewed  when  proceedings  are 
begun  against  ii.  State  v.  I/oyes,  80  N.  H. 
279,  298.  A  suit  in*  equity  is  not  commenced 
until  the  bill  is  filed.  Clark  v.  Staj/ton,  63  N. 
El.  402.  The  statute  does  not  authorize  the 
maintenance  of  a  suit  and  the  rendition  of 
judgment  upon  a  cause  of  action  that  ceased 
to  exist  before  the  suit  was  brought.  Case 
discharged. 

Doe»   Ch,  J.,  did  not  sit;  the  others  con- 
curred. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas 

V. 

William  C.  PHIPPS  et  al.,  Appts. 


(. 


.Kan.. 


.) 


1 .    The  word   trade,*'  as  defined  by  this 

*Headnote8  by  SncPSON,  C. 


court  in  the  case  of  Be  Pinknejr*  47  Kan. 
89,  does  not  mean  Interstate  commeroe,  nor  was 
such  a  meaning  within  the  contemplation  of  the 
court  at  the  time  the  decision  was  rendered. 

8.  The  business  of  insurance*  as  ordinarily 
conducted  in  this  state  by  insuraaoe  companies 
organized  under  the  legislation  of  other  states 
is  not  Interstate  commerce. 

8.   Forei^^  insurance  companies  doini^r 


Note.— An  Important  case  applying  an  *^Anti« 
Trust  Law"  to  a  combination  fixing  rates  of  in- 
surance in  which  corporations  of  other  states  are 
involved  is  above  reported.    The  claim  that  insur- 
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ance  by  such  companies  constitutes  interstate 
commerce  is,  in  view  of  prior  decisions*  interest- 
ing chiefly  by  reason  of  its  forcible  and  elaborate 
presentation  by  counsel.    On  the  general  subject 
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biiBlnefls  in  this  state,  that  combine  to  I 
control  and  increase  the  rates  of  insur- 
anoe  on  property  within  a  city  In  this  state,  vio- 
late the  proTision  of  chapter  267  of  the  Laws  of 
1889.  beinff  "An  Act  to  Declare  Unlawful  Trusts 
and  Combinations  in  Restraint  of  Trade  and 
Products,  and  to  Provide  Penalties  therefor;" 
and  their  local  agents  who  attempt  to,  and  do, 
enforce  such  combined  rates,  are  subject  to  pro- 
secution under  the  provisions  of  said  Act. 
4,  The  Leg^islatnre  of  this  state  has  the 
power  to  prescribe  the  conditions  upon 
which  an  insurance  company  ori^anlzed  under 
and  by  virtue  of  the  laws  of  another  state  can 
do  business  within  the  limits  of  the  state  of  Kan- 


sas. 


(January  7, 180B.) 


APPEAL  bv  defendants  from  a  judgment  of 
the  Dislrfct  Court  for  Labette  County  cou- 
victing  them  for  violating  chapter  257  of  the 
Laws  of  1889  prohibiting  unlawful  trusts  and 
combinations  in  restraint  of  trade.    Afflimed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  E.  P.  Ware,  for  appellants: 

The  Anti-Tnisi  Law  of  Kansas  was  passed 
in  1889,  chap.  257.  Its  title  is:  ''An  Act  to 
Declare  Unlawful  Trusts  and  Combinations 
in  Restraint  of  Trade  and  Products,  and  to 
Provide  Penalties  therefor." 

The  said  law,  when  read  parenthetically,  as 
pertains  to  insurance,  is  as  follows: 

Section  1.  "All  arrangements,  contracts, 
agreements,  trusts,  or  combinations  between 
persons  or  corporations  designed  or  which 
tend  to  control  the  cost  or  rate  of  insurance  are 
hereby  declared  to  be  against  public  policy, 
unlawful,  and  void." 

Section  8.  *'Any  person  who  shall  attempt 
to  carry  out  or  act  under  any  such  arrange- 
ment, contract,  agreement,  trust,  or  combina- 
tion, either  on  his  own  account  or  as  agent  of 
any  corporation,  or  in  any  capacity  whatever, 
shall  be  guilty  of  a  misdemeanor.'' 

The  Constitution  of  the  state  of  Kansas  pro- 
vides,  art.  2,  §  16:  "No  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title." 

The  Supreme  Court  of  Kansas  has  decided 
(720  Pinhney,  47  Kan.  89),  that  the  said  Act  of 
1889  was  constitutional  in  that  the  subject  of 
the  Act  was  clearly  expressed  in  the  title. 
Therefore  insurance  is  trade. 

That  decision  finally  settled  the  status  of 
insurance  companies  in  Kansas. 

The  Federal  Law  of  July.  1890,  concerning 


trusts,  when  read  parenthetically  as  regards 
the  case  at  bar,  is  as  follows  (26  U .  S.  StaL  at 
L.  209): 

Section  1.  "Every  contract  or  conspiracy 
in  restraint  of  trade  among  the  several  states 
is  hereby  declared  to  be  illegal."  Every  per- 
son, on  conviction  thereof,  shall  be  punished 
by  a  fine  not  exceeding  $5,000. 

Section  2.  "Every  person  who  shall  com- 
bine to  monopolize  any  part  of  the  trade  among 
the  several  states  shall  be  guilty  of  a  misde- 
meanor. " 

Section  4.  "The  several  circuit  courts  of 
the  United  States  are  hereby  vested  with  juris- 
diction." 

The  Federal  law  is  exclusive  of  the  state 
law;  the  state  law  is  inoperative,  and  the  de- 
fendants must  be  discharged. 
9  WaUing  v.  Michigan,  116  U.  S.  456,  29  L. 
ed.  694. 

Commerce  is  intercourse,  and  the  term  "in- 
terstate commerce"  means  intercourse  between 
people  of  different  states. 

If  insurance  is  trade,  then  insurance  policies 
and  insurance  agents  are  instruments  of  trade, 
and  the  power  to  regulate  commerce  embraces 
all  the  instruments  by  which  trade  may  be 
carried  on. 

"It  extends  to  the  persons  who  conduct  it 
as  well  as  to  the  instruments  used." 

CooUy  V.  Philadelphia,  58  U.  8.  12  How. 
299.  13  L.  ed.  996. 

Communication  by  telegraph  is  a  part  of 
commerce. 

Western  U.  Teleg.  Co,  v.  Atlantic  A  Padfie 
States  Teleg,  Co,  5  Nev.  102;  Pensaeola  Teleg. 
Co.  V.  Western  U,  Teleg.  Co,  2  Woods,  C.  C. 
648;  Pensaeola  Teleg,  Co,  v.  Western  U,  TeUg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  U,  Teleg^ 
Co,  V.  Terns,  105  U.  S.  460.  26  L.  ed.  1067; 
West^nm  U.  Teleg,  Go,  v.  Pendleton,  122  U.  8. 
847,  80  L.  ed.  1187;  Batterman  v.  Western  U. 
Teleg,  Co,  127  U.  S.  411.  82  L.  ed.  229. 

If  the  recital  over  the  wire  of  an  unfortu- 
nate and  uninteresting  piece  of  ancient  personal 
history  is  interstate  commerce,  then  the  only 
definition  of  interstate  commerce  is  "inter- 
course." 

Commerce  among  the  several  states  means, 
"intercourse  between  the  citizens  of  different 
states." 

"Power  to  regulate  commerce"  including 
navigation  and  commercial  intercourse  was 
one  of  the  primary  objects  for  which  the 
United  States  Constitution  was  adopted. 

2  Story,  Const.  3d  ed.  4. 

Commerce  includes  the  fact  of  intercourse, 


of  combinations  to  prevent  competition  and  creat-  ( 
inff  monopolies,  see  notes  to  Leslie  v.  Loriilard  (N. 
Y.)  1  L.  B.  A.  466;  People  v.  North  River  Sugar 
Ref.  Co.  (N.  Y.)  2  L.  K.  A.  38;  Carroll  v.  Giles  (8. 
C.)  4  L.  R.  A.  164;  Richardson  v.  Buhl  (Mich.)  6  L. 
B.  A.  467 ;  HerAshoff  v.  Boutineau  (R.  I.)  8  L.  R.  A. 
460;  National  Ben.  Co.  v.  Union  Hospital  Co. 
(Minn.)  11  L.  R.  A.  4ffr ;  Lovejoy  v.  MIchels  (Mich.) 
13  L.  R.  A.  770. 

See  also,  on  the  same  subject,  Texas  Standard 
Cotton  Oil  Co.  v.  Adoue,  16  L.  B.  A.  596, 83  Tex.  660; 
Leonard  v.  Poole,  4  L.  R.  A.  728, 114  N.  Y.  Wl;  Peo- 
pie  v.  North  River  Sugar  Ref.  Co.  9  L.  R.  A.  38, 121 
N.  Y.  582;  State  v.  Standard  Oil  Co.  (Ohio)  15  L.  R. 
A.  145 ;  More  v.  Bennett,  15  L.  R.  A.  361, 140  III.  68. 

For  a  decision  under  the  Act  of  Congress  similar 
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to  the  Kansas  Act  atx)ve  involved,  making  com- 
binations or  conspiracies  in  restraint  of  trade 
criminally  punishable,  see  United  States  v.  Jellico 
Mountain  Coke  &  Coal  Co.  12  L.  R.  A.  758,  46  Fed. 
Rep.  482. 

Another  case  just  decided  by  the  circuit  court  of 
the  United  States  for  the  District  of  Massachusetts 
decides  that  an  indictment  under  that  Act  must 
allege  that  there  was  a  conspiracy  in  restraint  of 
trade  by  engrossing  or  monopolizing  or  grasping 
the  market,  and  that  it  is  not  sufficient  to  allege  a 
purpose  to  drive  certain  competitors  out  of  the 
field  by  violenoe,  annoyance,  intimidation  or  oth- 
erwise. United  States  v.  Patterson  (C.  C.  D.  Maas.) 
March,  1868. 
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and  of  traffic,  and  the  subject-matter  of  inter- 
course and  of  traffic.  The  fact  of  intercourse 
and  traffic  again  embraces  all  the  means,  in- 
struments, and  places  by  and  in  which  inter- 
course and  traffic  are  carried  on,  and  further 
still,  comprehends  the  act  of  carrying  them  on 
at  these  places  and  by  and  with  these  means. 

Pom.  Const.  Law,  §  878. 

It  also  means  intercourse  and  navigation. 

Fuller  V.  Chicago  <fc  N,  W,  B,  Co.  81  Iowa, 
207;  People  v.  Raymond,  34  Cal.  493. 

Free  intercourse  and  trade  between  the  states 
and  with  foreign  countries  can  be  safely  reg- 
ulated only  by  that  Jurisdiction  that  looks  to 
the  general  interests  of  the  nation  as  a  whole 
rather  than  the  special  advantages  of  a  partic- 
ular locality. 

State  V.  Pratt,  59  Vt.  590. 

Congress  has  power  to  legislate  over  inter- 
course as  well  as  traffic. 

King  v.  American  Travep.  Co.  1  Flipp.  6; 
United  States  v.  The  James  Morrison,  Newb. 
Adm.  Rep.  244;  People  v.  Brooke,  4  Denio,  469; 
Be  Wong  Tung  Qui,  6  Sawy.  447;  Sweatt  v. 
Boston,  H.  A  E.  B.  Co.  5  Cliff.  848;  United 
States  V.  Cisna,  1  McLean.  260;  Western  U. 
leleg.  Co.  v.  Atlantic  A  Pacm  States  Teleg, 
Co.  5  Nev.  109;  Niyrfoth  db  W.  B.  Co.  v.  Com, 
13  L.  R.  A.  107.  88  Va.  95;  StaU  v.  Bdaioare, 
L,  &  W.  B.  Co,  80  N.  J.  L.  473;  Corfidd  v. 
Coryell,  4  Wash.  C.  C.  871;  iMoor  v.  Veazie,  81 
Me.  360;  Pensacola  Teleg,  Co,  v.  Western  U. 
Tdeg,  Co,  96  U.  8.  1,  24  L.  ed.  708;  Worcester 
V.  Georgia,  31  U.  S.  6  Pet.  561,  8  L.  ed.  501; 
StaU  Tonnage  Tax  Cases,  79  U.  S.  12  Wall. 
214,  20  L.  ed.  878;  UaUy,  Be  Cuir,  95  U.  S. 
491.  24  L.  ed.  549;  Trade  Mark  Cases,  100  U. 
8.  86,  25  L.  ed.  550;  Welton  v.  Missouri,  91 U. 
8.  280, 28  L.  ed.  349;  Gibbons  v.  Ogden,22  V.  S. 
9  Wheat.  1,  6  L.  ed.  23. 

There  are  now,  as  shown  by  the  report  of 
the  commissioner  of  insurance,  thousands  of 
Insurance  acrents  in  the  state,  regularly  licensed 
to  issue  policies. 

The  business  is  done  in  the  name  of  the  for- 
eign company,  and  not  in  the  name  of  the 
agent. 

When  a  policy  is  written,  a  report  thereof 
is  sent  out  of  the  state  to  the  home  office  of  the 
company,  and  the  company  accepts  or  rejects 
the  risk. 

The  money  that  is  received  for  the  premium 
is  promptly  remitted  to  the  foreign  company, 
and  the  com])any  pays  the  agent,  for  the  agent 
is  not  doing  busmess  for  himself  or  in  his  own 
name.  ^ 

If  a  building  is  burned  and  the  comipny  so 
elect,  it  can  build  another  building  in  place  of 
the  one  burned  down,  thereby  trading  one 
building  for  another;  or  the  company  from  its 
treasury  abroad  can  send  into  the  state  its 
money  to  pay  the  loss.  If  articles  of  property 
are  damaged,  the  company  reserves  the  right 
to  buy  them.    This  is  intercourse. 

The  very  genius  of  the  business  makes  it  in- 
terstate. It  is  the  only  known  business  that  is 
naturally  interstate. 

During  all  this  time  th6  foreign  corporation 
is  not  a  citizen,  or  a  resident,  or  an  inhabitant 
of  the  state  of  Kansas.  It  is  at  all  times  for- 
eign. 

Purcell  V.  British  Land  db  Mortg.  Co.  42 
Fed.  Rep.  465;  Henning  v.  Western  U,  Teleg. 
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Co.  48  Fed.  Rep.  97;  Myers  v.  Murray  db  Co. 
11  L.  R.  A.  216,  48  Fed.  Rep.  695;  Conn  v. 
Chicago,  B.  db  Q,  B.  Co.  48  Fed.  Rep.  177. 

And  the  corporation  is  not  only  not  domes- 
ticated, but  it  cannot  be  held  to  an  agreement 
that  it  is  domesticated,  because  the  law  says 
that  such  agreement  is  invalid. 

HoTne  Ins.  Co.  v.  Morse,  87  U.  8.  20  Wall. 
415,  22  L.  ed.  365. 

The  reasoning  of  the  United  States  Supreme 
Court  in  Paul  v.  Virginia,  75  U.  8.  8  WaU. 
183,  19  L.  ed.  361,  is  incomprehensible  so  far 
as  it  relates  to  the  insurance  part  of  the  case. 

If  a  New  York  insurance  company  sends  aD 
agent  to  Virginia  to  make  a  contract  of  in- 
demnity to  be  paid  by  the  New  York  party,  it 
makes  no  difference  whether  the  contract  is 
delivered  in  Virginia  or  Quebec,  so  far  as  its 
interstate  feature  is  concerned.  It  is  still  an 
interstate  contract. 

The  first  mistake  to  be  noticed  is  that  the 
supreme  court  fails  to  distinguish  between 
an  executed  contract  and  an  executory  con- 
tract. A  policy  of  insurance  is  not  an  executed 
contract. 

The  second  mistake  to  be  noticed  is  that  in- 
surance cannot  be  likened  to  a  New  York 
man  who  goes  into  Virginia  and  buys  some- 
thing. It  should  be  likened  to  a  New  York 
man  who  goes  into  Virginia  and  sells  some- 
thing (indemnity)  to  be  delivered  in  the  future 
from  the  home  office  in  New  York,  If,  in- 
stead of  "indemnity,"  we  read  **  stoves,"  we 
find  the  case  already  decided  in  Wrought  Iron 
Bange  Go.  v.  Johnson,  8  L.  R.  A.  278,  84  Ga. 
754. 

See  also  McCally,  California,  186  U.  8. 104, 
34  L.  ed.  392. 

It  is  easily  possible  for  the  insurance  com- 
panies of  the  United  States  to  send  a  committee 
of  experts  to  Kansas,  who  would  revise  and 
prepare  fire  maps  for  the  state  showing  every 
building.  Then  the  business  could  be  run 
from  the  home  or  department  office.  If,  after 
the  report  of  the  committee  upon  maps  and 
rates,  the  companies  should  see  proper  to  com- 
bine, and  adopt  the  maps  and  rates,  then  the 
local  agent  would  know  nothing  of  it,  and  the 
companies  violating  the  laws  of  Kansas  would 
have  innocent  local  agents  in  Kansas  carrying 
out  the  combine. 

If  the  local  agent  ,be  not  guilty,  and  cannot 
be  punished,  and  if  all  the  other  persons  con- 
nected with  the  violation  of  law  live  outside  of 
the  state,  then  what  is  the  status  of  the  actors? 

If  a  person  outside  of  the  state  commits,  by 
reason  of  an  innocent  agent,  a  crime  within 
the  state,  he  is  guilty  of  committing  a  crime 
within  the  state. 

Bishop,  Crim.  Proc.  §  53. 

Suppose  a  misdemeanor  is  committed  in 
Kansas  by  a  man  who  was  never  in  the  state, 
and  that  the  man  remains  outs^e  of  Kansas, 
can  he  be  extradited  and  tried  in  the  state? 

Only  "  fugitives  from  justice  "  can  be  ex- 
tradited. 

The  most  liberal  opinion  on  that  subject  i<^ 
BobertsY.  BeiUy.  116  U.  S.  80, 29  L.ed.  544,  and 
that  case  requires  the  prisoner  to  be  in  the 
state  when  the  crime  was  committed. 

Tennessee  v.  Jackson,  36  Fed.  Rep.  258. 

Courts  of  equity  do  not  generally  enjoin  the 
commission  of  crime.    But  if  it  should,  the  re- 
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suit  of  such  actioo  ioside  the  state  of  Kansas 
by  the  state  a^iust  foreiga  companies  would 
be  wholly  fruitless. 

Kansas  cannot  go  into  the  foreign  Federal 
courts  and  enjoin  the  insurance  companies  at 
their  homes  from  violating  the  laws  of  Kansas. 

A  suit  brought  by  a  state  outside  of  its  own 
territory,  in  the  courts  of  the  United  States, 
against  the  citizen  of  another  state,  must  be 
an  action  in  which  a  money  judgment  can  be 
rendered,  and  it  must  be  a  "civil  suit"  as  to 
its  origin. 

An  injunction  suit  by  Kansas  in  a  Federal 
court,  as  suggested,  would  be  a  suit  to  enforce 
the  penal  laws  of  Kansas.  No  country  or  state 
will  execute  the  penal  laws  of  another. 

Wisconsin  v.  Pelican  Ins.  Co.  of  New  Or- 
leans, 127  U.  S.  265. 82  L.  ed.  2d9:Dey  v.  Chi- 
eago,  i/.  &  St.  P.  R.  Co.  45  Fed.  Rep.  82. 

Outside  of  the  commerce  clause  of  the  Con- 
stitution, it  would  seem  that  there  had  been 
given  inherent  power  to  Congress  to  legislate 
concerning  the  relations  of  states  with  citizens 
(and  insurance  companies)  of  other  states. 

Kan.  Const,  art.  3.  §  2,  art.  1,  §  8. 

There  is  no  common  law  as  to  insurance. 

When  the  United  States  Constitution  was 
formed  fire  insurance  was  not  a  science;  it  was 
hardly  a  business. 

What,  then,  is  to  be  the  construction  of  the 
Constitution  of  the  United  States  as  to  matters 
of  which  the  framers  could  not  have  foreseen 
the  importance? 

What  is  to  be  the  constniction  as  to  matters 
that  are  both  new  and  important  and  which 
can  be  included  or  excluded  in  the  interpreta- 
tion of  the  Constitution? 

Ought  we  to  say:  What  would  the  framers 
of  the  Constitution  have  done  if  the  matter 
had  been  presented  to  them  in  its  then  condi- 
tion? 

Or  ought  we  to  say:  What  do  the  American 
people  want  now? 

Obviously  the  latter. 

Dartmouth  College  Trustees  v.    Woodward, 

17  U.  S.  4  Wheat.  644.  4  L.  ed.  661;  Tiede- 
man.  The  Unwritten  Constitution,  p.  144. 

When  Kansas  says  that  insurance  is  trade, 
the  Federal  courts  are  bound  to  accept  and 
follow  that  ruling  as  part  of  the  settled  policy 
of  the  state. 

McKeen  v.  DeLancy,  9  U.  S.  6  Cranch,  22,  8 
L.  ed.  25;  Qreen  v.  Neal,  81  U.  8.  6  Pet.  291, 
8  L.  ed.  402. 

The  United  States  'Supreme  Court  is  there- 
fore at  liberty  to  overrule  Paul  v.  Virginia,  75 
U.  S.  8  Wall.  183,  19  L.  ed.  361,  and  follow 
Be  Pinkney,  47  Kan.  89. 

The  Supreme  Court  of  the  United  States 
will  follow  and  carry  to  their  ultimate  logical 
conclusions  the  decisions  that  the  state  courts 
give  to  state  statutes,  if  valid. 

Louisville,  N.  0.  db  T.  R.  Co.  v.  Mississippi, 
138  U.  S.  587,  83  L.  ed.  784;  Wabash,  St.  L 
&  P.  R.  Co.  V.  lUinms,  118  U.  S.  557,  30  L. 
ed.  244. 

If  trusts  are  an  evil,  if  the  combinations  of 
citizens  of  various  states  to  violate  the  laws 
of  other  states  are  contrary  to  public  policy 
and  deserve  restraint,  has  not  Congress  an 
implied  power  to  recognize  and  control  such 
a  condition  of  things? 

See  Council  Bluffs  v.  Kansas  City,  St.  J,  d 
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a  B.  R.  Co.  45  Iowa,  351.  24  Am.  Rep.  773; 
CrandaU  v.  Netada,  73  U.  S.  6  WaU.  85,  18 
L.  ed.  745. 

Whenever  those  subjects  are  of  a  national 
character  over  which  the  power  of  Congress  to 
regulate  commerce  is  asserted,  or  of  a  national 
concern,  or  whenever  such  subjects  admit  of 
a  uniform  interstate  system  of  regulation,  then 
their  nature  is  such  that  Coneress  may  by  ap- 
propriate legislation  regulate  them  exclusively. 

Bowman  v.  Chicago  d  N.  W.  R.  Co.  125  U. 
S.  465,  81  L.  ed.  700;  Hall  v.  IkCuir,  95  U.  S. 
495,  24  L.  ed.  550;  CrandaU  v.  Nevada,  78  U. 
S.  6  Wall.  42,  18  L.  ed.  746;  Oooley  v.  Phila- 
delphia  Port  Wardens,  58  U.  S.  12  How.  299. 
13  L.  ed.  996;  Pensacola  Teleg.  Co.  v.  Western 
U.  TeUg.  Co.  96  U.  S.  1.  24  L.  ed.  708;  Munn 
V.  Illinois,  94  U.  S.  118.  34  L.  ed.  77. 

Messrs.  J.  N.  Ives,  Attv-Geu,^  and  J.  R. 
Hill,  with  Mr.  F.  H.  AtcliinBon*  Co,  AUy., 
for  the  State. 

Simpson,  C,  filed  the  following  opinion  : 
W.  C.  Phipps  and  Theo.  Gardner,  with 
four  others,  were  complained  against,  bv  in- 
formation, in  the  district  court  of  Labette 
county,  upon  a  charge  of  having  violated 
chapter  257,  Laws  1€89,  being  "An  Act  to 
Declare  Unlawful  Tru8t.s  and  Combinations 
in  Restraint  of  Trade  and  Products,  and  to 
Provide  Penalties  therefor.  *'  It  seems  from 
the  record  that  only  Phipps,  Gardner.  Neely, 
and  McClure  were  arrested.  The  other  two 
defendants  were  not  served  with  process.  At 
the  trial  ihe  defendants  Phipps  and  Gardner 
were  found  guilty,  while  the  defendants 
James  L.  McClure  and  George  A.  Neely  were 
found  not  guilty.  £ach  of  the  appellants 
was  fined  $100  and  costs.  The  specific  charge 
was  that  the  accused  were  agents  of  various 
insurance  companies  organized  under  the 
laws  of  the  states  of  New  York,  Colorado, 
Minnesota,  and  Connecticut ;  that  they  were 
doing  business  in  this  state,  and  that  said  in- 
surance companies  had  combined  to  control 
the  price  and  rate  of  insurance  in  the  city  of 
Oswego,  Labette  county,  Kan.  ;  that  by 
agreement  they  had  established  certain  rates, 
larger  than  those  existing  before  said  com- 
bination ;  and  that  the  accused,  as  agents  and 
adjusters  of  said  companies,  were  engaged  in 
compelling  local  agents  to  observe  such  com- 
bination rates,  so  established  by  said  com- 
panies. The  defendants  Phipps  and  Gardner 
appeal  to  this  court. 

The  counsel  for  the  appellants  contends,  to 
state  his  proposition  in  general  terms,  that 
chapter  257,  Sess.  Laws  1889,  so  far  as  it 
affects  foreign  insurance  companies  or  their 
agents,  is  in  conflict  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  several 
states,  and  for  that  reason  void ;  or,  that  the 
federal  Anti-Trust  Law  of  July  2,  1890,  (26 
U.  8.  Stat,  at  L.  p.  209,)  is  exclusive  of  the 
state  law,  and  that  all  prosecutions  for  such 
offenses  as  are  charged  in  this  information 
must  be  commenced  in  the  Federal  courts, 
and  hence  these  appellants  must  be  dis- 
charged. The  counsel  has  filed  an  elaborate 
brie^  and  made  a  long  oral  argument,  dis- 
cussing the  Anti -Trust  Law  of  this  state  and 
of  the  United  States :  the  commerce  clause  of 
the  Federal  Constitution  and  the  power  of 
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Congress  to  legislate  on  that  subject ;  as  well 
as  other  branches  of  inquiry  that  may  be  in- 
volved in  the  proper  discussion  of  this  ap- 
peal. 

The  major  premise  of  the  argument  in  favor 
of  the  discharge  of  the  appellants  is  that  this 
court  has  decided  in  a  recent  case  that  in- 
surance is  "trade,**  within  the  meaning  of 
the  provisions  of  the  Anti  Trust  Law  of  this 
state,  under  which  these  appellants  were 
prosecuted  and  convicted.  The  exact  ques- 
tion in  the  cose  of  Ee  Pinktiey,  47  Kan.  89, 
was  whether  the  word  **  trade,**  in  the  title  to 
the  Anti -Trust  Law,  (being  chapter  257, 
Laws  1889, )  so  far  as  it  relates  to  the  business 
of  insurance  contained  in  the  first  section  of 
the  Act,  was  broad  enough  to  fairly  indicate 
that  such  a  provision  with  respect  to  insur- 
ance was  a  part  of  the  Act ;  and  the  court  held 
the  Act  valid  so  far  as  it  related  to  the  bus- 
iness of  insurance,  that  being  covered  by  the 
title  of  the  Act.  This  is  what  the  court  did 
say :  **  The  question  presented  is,  Does  the 
word  'trade, '  used  in  the  title,  fairly  indicate 
and  include  the  provisions  of  the  Act  with 
reference  to  insurance  ?  It  is  argued  that  the 
usual  meaning  of  the  word  should  govern, 
and  in  that  sense  it  has  reference  to  the  bus- 
iness of  selling  or  exchanging  some  tangible 
substance  or  commodity  for~money,  or  the 
business  of  dealing  by  way  of  sale  or  ex- 
change in  commodities ;  and  it  is  said  that 
the  use  of  the  word  in  connection  with  that 
of  'products/  in  the  title,  qualifies  the 
meaning  of  'trade, '  and  makes  it  all  the  more 
apparent  that  the  construction  contended  for 
is  the  correct  one.  This  is  the  commercial 
sense  of  the  word,  and  possibly  mav  be  the 
most  common  signification  which  is  given 
to  it,  but  it  is  not  the  only  one,  nor  the  most 
comprehensive  meaning  in  which  the  word 
is  properly  used.  In  the  broader  sense,  it  is 
any  occupation  or  business  carried  on  for  sub- 
sistence or  profit.  .  .  .  The  broader  signi- 
fication given  to  the  word  by  most  of  the  lex- 
icographers would  fairly  embrace  and  cover 
the  provision  of  the  Act  with  reference  to  the 
business  of  insurance.  The  title  prefixed  to 
an  Act  may  be  broad  and  general,  or  it  may 
be  narrow  and  restricted,  but  in  either  event 
it  must  be  a  fair  index  of  the  provisions  of  the 
Act.  .  .  .  That  the  broader  meaning  of  the 
word  *trade'  was  the  one  intended  by  the  Leg- 
islature is  manifest  from  the  incorporation  of 
the  insurance  provision  in  the  body  of  the 
Act.  .  .  .  How  can  it  be  said  that  the 
business  of  insurance  is  foreign  to  the  title  of 
the  Act,  when  the  subject  expressed  in  the 
title,  taken  in  its  broadest  sense,  and  the  one 
intended  by  the  Legislature,  would  embrace 
such  business?*'  So  it  may  be  fairly  said, 
as  it  is  in  the  printed  brief  of  counsel  for 
appellants,  that  a  legislative  and  a  judicial 
definition  of  insurance  is  that  it  is  ^ trade,** 
within  the  meaning  of  the  Anti -Trust  Law 
of  this  state. 

The  minor  premise  of  counsel  is  that 
"* trade,**  as  defined  by  this  court  in  the  case 
of  Be  Pinkney,  supra,  means  interstate  com- 
merce. This  is  an  assumption,  rather  than 
a  fair  and  logical  deduction  from  the  lan- 
guage used  in  the  opinion.  Trade  between 
citizens  of  this  state  is  not  interstate  com- 
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merce.     Trade  between  a  citizen  of  this  state 
and  a  citizen  of  another  state  temporarily  in 
this  state   is   not  interstate  commerce.     In 
fact,  at  the  time  the  opinion  in  the  case  of 
Be  Ptnkn^i/  was  written,  there  were  no  facts 
in  the  case  that  would  suggest  to  the  mind 
of  the  writer  any  question  as  to  interstate 
commerce,  because  nowhere  in  the  complaint, 
proceedings,  or  record  of  that  case  is  it  hinted 
that  the  unlawful  combination  intended  and 
designed  to  control   the  cost  of   insurance 
was  made  or  attempted  by  other  persons  than 
residents  of  the  state  of  Kansas.     So  that  it 
can   be  positively  asserted   that  the  word 
**  trade,  **  as  used  in  that  decision,  meant  then, 
and  means  now,   trade  between  citizens  of 
this  state, —domestic  trade,  if  you  please, — 
and  not  trade  or  commerce  between  citizens 
of  different  states,  or  interstate  commerce. 
It  is  a  conclusive  presumption  of  tlie  law  that 
this  court  knew  that  the  Legislature  of  this 
state  had  no  power  to  regulate  interstate  com- 
merce, and  the  presumption  is  equally  strong 
and  conclusive  that  by  the  use  of  the  word 
"trade**  the  intercourse  between  citizens  of 
different  states  that  constitutes  interstate  com- 
merce was  not  in  contemplation.     It  has  been 
judicially  determined,  time  and  time  again, 
by  the  highest  judicial  authority  in  the  land, 
that  issuing  a  policy  of   insurance  is  not  a 
transaction    of    commerce.     The    Supreme 
Court  of  the  United  States,   in  the  case  of 
Paul  V.   Virginia,  75  U.  8.  8  Wall.  168,  19 
L.  ed.  857,  in  an  elaborate  opinion  by  Mr, 
Justice  Field,  says :    "  The  policies  are  sim- 
ple contracts  of  indemnity  against  loss  by 
fire,  entered  into  between  the  corporations 
and  the  assured,  for  a  consideration  paid  by 
the  latter.     These  contracts  are  not  articles 
of  commerce  in  any  proper  meaning  of  the 
word.     They  are  not  subjects  of  trade  and 
barter  offered  in  the  market  as  something 
having  an  existence  and  value  independent 
of  the  parties  to  them.     They  are  not  com- 
modities to  be  shipped  or  forwarded  from 
one  state  to  another,  and  then  put  up  for  sale. 
They  are  like  other  personal  contracts  between 
parties  which  are  completed  by  their  signa- 
ture and  the  transfer  of   the  consideration. 
Such  contracts  are  not  interstate  transactions, 
though  the  parties  may  be  domiciled  in  dif- 
ferent   states.     The    policies  do   not    take 
effect— are  not  executed  contracts — until  de- 
livered by  the  agent  in  Virffinia.     They  are, 
then,  local  transactions:  ana  are  governed  by 
the  local  law.     They  do  not  constitute  a  part 
of  the  commerce  between  the  states  any  more 
than  a  contract  for  the  purchase  and  sale  of 
goods  in  Virginia  by  a  citizen  of  New  York 
whilst  in  Virginia  would  constitute  a  portion 
of  such  commerce.     In  NatJian  v.  Louisiana, 
49  U.  S.  8  How.  78,    12  L.   ed.    998,   this 
court  held  that  a  law  of  that  state  imposing 
a  tax  on  money  and  exchange  brokers  who 
dealt  entirely  in  the  purchase  and  sale  of 
foreign  bills  of  exchange  was  not  in  conflict 
with  the  constitutional  power  of   Congress 
to  regulate  commerce.     The  individual  thus 
using  his  money  and  credit,  said  the  court, 
'is  not  engaged' in  commerce,  but  in  supply- 
ing an  instrument  of  commerce.     He  is  less 
connected  with  it  than  the  shipbuilder,  with- 
out whose  labor  foreign  commerce  could  not 
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be  carried  on. '  And  the  opinion  shows  that, 
although  instruments  of  commerce,  they  are 
the  subjects  of  state  regulation  and,  infer- 
entially,  that  they  may  be  subject<»  of  direct 
state  taxation.  '*In  determining, '  said  the 
court,  *on  the  nature  and  effect  ot  a  contract, 
we  look  to  the  lex  loci  where  it  was  made  or 
where  it  was  to  be  performed.  And  bills 
of  exchange,  foreign  or  domestic,  constitute, 
it  would  seem,  no  exception  to  this  rule. 
Some  of  the  states  have  adopted  the  law- 
merchant,  others  have  not.  The  time  within 
which  a  demand  must  be  made  on  a  bill,  a 
protest  entered,  and  notice  given,  and  the 
damages  to  be  recovered,  vary  with  the  usages 
and  le^al  enactments  of  the  different  states. 
These  laws,  in  various  forms  and  in  numer- 
ous cases,  have  been  sanctioned  by  this 
court. '  And  again :  *For  the  purposes  of 
revenue  the  Federal  government  has  taxed 
bills  of  exchange,  foreign  and  domestic,  and 
promissory  notes,  whether  issued  by  indi- 
viduals or  banks.  Now,  the  Federal  govern- 
ment can  no  more  regulate  the  commerce  of 
a  state  than  a  state  can  regulate  the  com- 
merce of  the  Federal  government,  and  do- 
mestic bills  or  promissorv  notes  are  as  nec- 
essary to  the  commerce  of  a  state  as  foreign 
bills  to  the  commerce  of  the  Union.  And  if 
a  tax  on  an  exchange  broker  who  deals  in 
foreign  bills  be  a  regulation  of  foreign  com- 
merce, or  commerce  among  the  states,  much 
more  would  a  tax  upon  state  paper,  by  Con- 
gress, be  a  tax  on  the  commerce  of  a  state. '  K 
Foreign  bills  of  exchange  may  thus  be  the 
subject  of  state  regulation,  much  more  so 
may  contracts  of  insurance  against  loss  by 
fire. "  The  doctrine  of  this  case  was  distinctly 
affirmed  by  the  supreme  court  in  the  case 'of 
Liverpool  A  L.  L.  A  F.  Ins,  Co,  v.  Maasa- 
cJtruetts,  77  U.  S.  10  Wall.  566,  19  L.  ed. 
1029,  in  which  Mr.  Justice  Miller  says :  "  The 
case  of  Paul  v.  Virginia  decided  that  the 
business  of  insurance,  as  ordinarily  conduct- 
ed, was  not  commerce,  and  that  a  corporation 
having  an  agency  by  which  it  conducted 
business  in  another  state  was  not  engaged  in 
commerce  between  the  states."  The  case  of 
Paul  V.  Virginia,  supra,  was  distinctly  af- 
firmed in  the  cases  of  boyU  v.  Continental  Itis, 
Co. ,  94  U.  S.  535,  24  L.  ed.  148,  and  Phila- 
delphia Fire  Asso,  v.  Nmo  York,  119  U.  S.  110, 
30  L.  ed.  342,  and  has  been  cited  approv- 
ingly in  many  other  Federal  and  numerous 
state  decisions.  It  must  now  be  regarded  as 
the  law  of  the  land,  in  spite  of  the  facetious 
criticisms  of  counsel  tor  appellants.  In 
Paul  V.  Virginia,  supra,  a  statute  of  that  state 
required  that  every  insurance  company  not 
incorported  by  Virginia  should,  as  a  condi- 
tion of  carrying  on  business  in  Virginia, 
deposit  securities  with  the  state  treasurer, 
and  obtain  a  license;  and  another  statute 
made  it  a  penal  offense  for  a  person  to  act  in 
Virginia  as  agent  for  an  insurance  companv 
not  incorporated  by  Virginia  without  such 
license.  Paul,  having  acted  as  such  agent 
without  a  license,  was  convicted  and  fined 
under  the  statute.  So  that  case  arose  out  of 
an  attempt  on  the  part  of  the  state  of  Virginia 
to  enforce  its  penal  laws  for  the  regulation 
of  the  business  of  insurance  within  its  bor- 
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ders ;  and  in  this  respect  it  is  very  similar 
to  the  case  we  are  now  discussing. 

In  the  case  of  Leavenworth  v.  Booth,  15 
Kan.  628,  which  was  the  prosecution  of  a 
local  a^ent  of  a  foreign  insurance  company 
for  a  violation  of  a  city  ordinance  that  re- 
quired foreign  insurance  companies  to  pay 
certain  license  taxes  for  the  privilege  of 
doing  business  in  said  city,  this  court,  by 
Mr,  Justice  Valentine,  said :  "It  must  be 
remembered  that  the  insurance  company  in- 
volved in  this  controversy  is  a  foreign  insur- 
ance company,  having  no  rights  in  this  state 
except  such  as  the  state  may  see  fit  to  confer 
upon  it.  It  has  no  power  to  do  business  in 
Kansas  by  virtue  of  its  organization  in  Wis- 
consin, it  has  no  power  to  do  business  in 
Kansas  by  virtue  of  the  laws  of  Wisconsin, 
or  by  virtue  of  the  Constitution  or  laws  of 
the  United  States,  or  by  virtue  of  all  com- 
bined. Ptiul  V.  Virginia,  75  U.  S.  8  Wall. 
168.  19  L.  ed.  357 ;  Ducat  v.  Chicago,  77  U. 
8.  10  Wall.  410,  19  L.  ed.  972;  Literpool 
&  L,  L,  &  F.  Ins.  Co,  v.  Massachusetts,  77 

U.  S.  10  Wall.  566,  19  L.  ed.  1029.  It  can  do 
business  in  Kansas  only  under  the  laws  of 
Kansas,  and  by  permission  from  the  state  of 
Kansas.  This  state  might  absolutely  exclude 
it,  or  mi^ht  require  that  it  do  business  only 
under  a  license,  and  might  require  that  it  not 
only  get  a  license  from  the  state,  but  also 
that  it  get  a  license  from  every  city,  county, 
or  village  in  which  it  shoulcl  attempt  to  do 
business.  The  state  may  permit  such  insur- 
ance company  to  come  into  the  state  under 
such  just  restraints  and  regulations  as  the 
state  may  choose.  Hence  the  state  is  not 
bound  to  permit  said  insurance  company  to 
come  to  this  state,  as  individual  citizens  of 
other  states  have  a  right  to  do,  and  then,  for 
the  purpose  of  raising  revenue,  resort  only  to 
the  ordinary  modes  of  taxation.  On  the  con- 
trary, the  state,  without  resorting  to  taxation 
at  all,  may  require  that  such  insurance  com- 
pany shall  pay  for  the  privilege  of  coming 
into  the  state,  and  of  doing  business  therein, 
and  may  require  that  it  shall  not  only  pay  a 
sum  to  the  state  for  the  privilege  of  doing 
business  therein,  but  that  it  shall  also  pay  a 
sura  to  every  municipal  corporation  in  the 
state  in  which  it  shall  attempt  to  do  busi- 
ness. And  all  this  the  state  may  do  without 
violating  any  provision  of  its  own  Constitu- 
tion. "  This  case  asserts  in  the  strongest  pos- 
sible language  the  right  of  this  state  to  reg- 
ulate the  business  oi  insurance  within  its 
borders,  not  only  with  reference  to  those 
insurance  companies  that  may  be  organized 
under  our  laws,  but  especially  with  regard 
to  insurance  companies  organized  under  the 
laws  of  sister  states,  doing  or  desiring  to  do 
business  in  this  state. 

At  this  writing  it  is  probable  that  ever^ 
state  in  the  Union  has  passed  laws  upon  this 
subject,  until  it  may  be  said  that  the  right 
of  state  regulation  of  the  business  of  insur- 
ance is  universally  recognized  and  upheld. 
So  it  can  be  confidently  said  that  this  court, 
when  it  held  in  Re  Pinknej/  that  insurance 
was  "trade,"'  did  not  contemplate  that  the 
term  used  could  be  tortured  into  interstate 
commerce ;  and  it  can  be  said  with  equa] 
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confidence  that  the  settled  law  of  this  country 
is  t^at  the  issuing  of  a  policy  of  insurance  is 
not  a  transaction  of  commerce.  As  we  have 
seen,  neither  the  major  nor  minor  premise 
of  the  argument  of  counsel  for  the  appellants 
is  sound,  and  that  the  inevitable  conclu- 
sion— that  Congress  alone  has  power  to  regu- 
late interstate  commerce,  and  to  provide 
penalties  against  insurance  trusts  and  com- 
binations—does not  follow.  The  court  did 
not  mean  "* trade,"  as  synonymous  with  in- 
terstate commerce.  The  business  of  insurance 
is  not  interstate  commerce.  The  state  has 
power  to  regulate  and  control — and  to  pro- 
vide penalties  for  the  transgression  of  its 
regulatini?  and  controlling  statutefl~the 
business  of  a  foreign  insurance  company 
within  its  boundaries.  If  the  theory  oi  the 
counsel  for  the  appellant8  ever  ripens  into 
authoritative  judicial  decision,  the  power  oi 
the  state  to  regulate  and  control  the  business 
of  insurance  within  its  limits  is  gone.  The 
insurance  department,  and  every  act  upon  the 
statute  books  for  the  protection  of  the  policy 
holders,  and  every  line  looking  to  the  punish- 
ment of  the  violators  of  its  public  policv  in 
this  respect,  goes  with  it,  except,  possibly, 
as  to  such  companies  as  may  be  organized 
and  operated  under  the  laws  of  this  state. 

We  recommend  that  the  judgment  of  convic- 
tion be  affirmed. 

Per  Curiam; 

It  is  80  ordered, 

Johnston*  c/.,   concurs. 

Horfcont  Ch.  </..' 

I  dissent  from  the  judgment  ordered,  not, 
however,  upon  the  ground  of  the  interstate 
character  of  insurance,  as  urged  by  the  at- 
torney for  the  appellants,  but  because  of  my 
reasons  for  my  dissent  in  the  case  of  Re  Pink- 
ney,  47  Kan.  89.  The  subject  of  an  Act 
must  be  clearly  expressed  in  its  title.  Chap- 
ter 257  is  penal  in  it«  nature.  The  title 
thereof  should  not  be  extended  by  construc- 
tion. Common  or  popular  words  are  to  be 
understood  in  a  popular  sense.  In  the  con- 
struction of  statutes,  a  word  which  has  two 
significations  should  ordinarily  receive  that 
meaning  which   is   generally  given  to  it. 


Considering  the  provisions  of  the  Constitu- 
tion concerning  titles  to  bills  or  acts,  and 
the  foregoing  cardinal  rul«s  of  construction. 
I  do  not  think  the  word  **  trade, "  used  in  the 
title  of  said  chapter  257,  Sess.  Laws  1889, 
indicates  or  includes,  in  any  public  sense, 
or  as  generally  understood,  lawyers,  doctors, 
insurance  agents,  or  insurance  companies. 
When  I  speak  of  the  profession  or  business 
of  a  lawyer,  a  doctor,  or  an  insurance  agent, 
I  do  not  say  he  is  a  trader  or  tradesman,  or 
is  in  trade,  nor  that  he  is  carrying  on  a  trade, 
or  doing  well  in  his  trade.  I  have  never 
heard  any  person,  in  referring  to  the  success 
of  a  lawyer,  a  doctor,  or  an  insurance  agent, 
say  of  either  that  he  is  prosperous  in  his 
trade,  or  that  he  is  doing  well  in  carrying 
on  his  trade,  or  that  he  is  an  energetic  trader. 
Indeed,  I  never  have  heard  insurance  agents 
spoken  of  as  **  in  trade. "  1  think  the  decis- 
ions referred  to  in  the  foregoing  opinion  ex- 
cept the  one  of  this  court  47  Ean.  89,  all 
tend  to  show  that  insurance  is  not  **  trade.  ** 
The  Supreme  Court  of  the  United  States,  in 
the  case  Paul  v.  VirginiUy  cited,  say  insur- 
ance polices  **are  not  subjects  of  trade  and 
barter,  offered  in  the  market  as  something 
having  an  existence  and  value  independent  of 
the  parties  to  them.  They  are  not  commod- 
ities to  be  sJiipped  or  forwarded  from  one 
state  to  another,  and  then  put  up  for  sale. " 
75  U.  S.  8  Wall.  168,  19  L.  ed.  857. 

Valentinet  </..' 

I  concur  in  the  decision  of  this  case,  and 
in  affirming  the  judgment  of  the  court  below. 
It  is  evident  from  the  body  of  the  Act  (chap- 
ter 257,  Laws  1889)  that  the  Legislature,  m 
using  the  word  "  trade"  in  the  title  to  the  Act 
intended  to  include  insurance,  but  did  not 
intend  to  include  interstate  commerce ;  and 
it  is  the  duty  of  the  courts  to  carry  out  the 
will  and  intention  of  the  Legislature,  when 
enacted  into  law,  and  when  the  same  can  be 
fairly  ascertained,  and  not  to  defeat  the  same, 
although  the  Legislature  may  not  have  used 
the  most  appropriate  languaj?e  in  expressing 
its  will  and  intention.  There  is  nothing  in 
this  case  with  reference  to  lawyers  or  doctors, 
or  their  business  or  profession.  Hence  it  is 
wholly  unnecessary  to  say  anything  with 
reference  thereto. 
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A  dmmmer  or  oommercial  traveler  haa 
no  implied  authority  to  indorse  checlu 


in  the  name  of  his  principal  because  he  has  power 
to  colieot  accounts  and  receive  money  and  checks 
payable  to  bis  principal. 

(January  S,  1898.) 

APPEAL  by  complainants  from  a  decree  of 
the  Chancery  Court  for  Warren  county  in 


JfOTE.— Extent  of  the  authority   conferred  upon 

traveliaio  salesmen. 

Authority  to  collect  payment, 
Tt  wlil  be  seen  from  the  cases  following  that  the 
courts  have  for  the  most  part  denied  the  implied 
authority  of  a  traveling  agent  to  receive  payment 
for  goods  which  he  sells  without  having  them  In 
possession. 

18  L.  R  A. 


A  clerk  employed  to  procure  orders  has  no  au. 
thority  tiiereby  to  receive  payment.  A  purchaser 
who  pays  such  clerk  for  the  goods  sold  without 
making  any  inquiry  of  the  principals  does  so  at  his 
own  risk.  Puttock  v.  Warr,  8  Hurlst.  ft  N.  979,  81 
L.T.86. 

A  drummer  employed  to  solicit  orders  for  goods, 
but  not  having  possession  thereof,  and  not  having 
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favor  of  defendant  in  a  suit  brought  to  com- 
pel defendant  to  pay  to  plaintiffs  the  amount 
of  a  check  which  had  been  drawn  in  their 
favor  and  cashed  b^  defendant  on  the  indorse- 
ment of  one  of  their  employes.    Recerted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  C.  Lind  and  Smith  ft  Dicken- 
son for  appellants. 

Messrs.  Mnrrajr  A  Fairbanks  for  ap- 
pellee. 

Holman,  c/.,  delivered  the  opinion  of  the 
court: 

The  complainants  were  wholesale  grocery 
merchants  in  the  city  of  Nashville,  and  had 
in  their  employ  as  a  traveling  salesman  or 


drummer  one  Gibson.  Gibson's  duty,  under 
his  employment,  was  to  travel  through  the 
country,  Intake  orders  from  retail  merchants 
for  goods,  and  collect  the  bills  as  they  became 
due.  For  complainants  Gibson  sold  a  bill 
of  goods  amounting  to  $228.90  to  J.  J. 
MeaBows,  of  Warren  county.  On  October  12. 
1891,  before  Meadows'  bill  became  due,  and 
while  Gibson  was  still  in  the  service  of  com- 
plainants, he  proposed  to  Meadows  that,  if 
he  would  then  pay  the  bill,  he  would  bo  al- 
lowed a  discount  of  2  per  cent.  To  th  is  Mea- 
dows agreed,  and  gave  to  Gibson  his  check 
on  the  defendant  for  $224. 89,  payable  to  the 
order  of  Jackson,  Matthews  &  Harris.  On  the 
face  of  the  check  was  inserted  the  statement 


authority  in  fact  to  receive  payment  therefor,  has 
no  implied  authority  to  receive  payment.  And 
payment'made  to  him  at  the  time  the  order  for 
the  firoods  is  ^iven  is  not  bindinjr  on  his  principal. 
Clark  V.  Smith.  88  111.  298. 

One  who  pays  a  drummer  for  goodB  forwarded 
from  his  principals  upon  an  order  given  to  the 
drummer  makes  payment  at  his  peril.  In  a  suit  by 
the  principals  to  recover  the  price  of  the  goods,  the 
defendant  must  show  that  the  drummer  had  au- 
thority to  collect,  and  such  authority  is  not  pre- 
sumed.   Greenhood  v.  Keator,  9  111.  App.  188. 

Independently  of  controlling  usage  to  the  con- 
trary, the  sale  of  goods  by  an  agrent  or  the  fact  that 
he  is  authorized  to  solicit  orders  for  goods,  does 
not  of  Itself  authorize  him  to  receive  payment 

A  drummer  employed  by  one  firm  took  an  order 
which  he  forwarded  to  another  firm,  who  shipped 
the  goods  to  the  buyer.  The  latter  paid  the  drum- 
mer, who  failed  to  account  for  the  proceeds.  The 
vendors  sued  the  buyer  for  the  price  and  it  was 
held  that  evidence  of  the  usage  among  drummers 
and  their  employers  as  to  the  former^s  authority 
to  collect  payment  was  not  admissible  in  an  action 
between  others  than  their  employers  and  a  buyer 
of  goods,  there  being  no  evidence  that  the  usage 
in  the  two  oases  was  the  same.  Janney  v.  Boyd, 
80  Minn.  819. 

A  salesman  employed  to  solicit  orders  by  sample 
has  no  implied  authority  to  collect  the  purchase 
money,  If  there  is  no  evidence  of  express  author- 
ity, or  authority  springing  from  custom  or  usage. 
But  he  may  do  so  where  such  is  the  general  cus- 
tom recognized  by  the  principal,  even  though  the 
salesman  is  without  possession  of  the  goods.  Meyer 
V.  Stone,  46  Ark.  210,  56  Am.  Rep.  577. 

A  drummer  authorized  to  sell  goods  on  credit 
may  have  authority  implied  from  custom  to  re- 
ceive payment  The  words  on  the  bUl,  ^'Payable 
at  office,**  are  not  constructive  notice  to  the  buyer 
of  the  agent^s  want  of  authority.  The  buyer,  not 
having  noticed  the  words  in  fact,  and  having  paid 
the  drummer  in  good  faith,  is  not  liable  for  the 
price  of  the  goods  a  second  time  to  the  principals, 
the  drummer  having  failed  to  account  for  the 
money  paid  him.  Putnam  v.  French,  58  Y t  402, 88 
Am.  Rep.  682. 

Where  a  drummer  took  an  order  for  goods,  which 
order  he  transmitted  to  his  principals, who  shipped 
the  goods  directly  to  the  buyers  together  with  a  | 
bill  upon  which  were  printed  legibly  the  words 
** Agents  not  authorized  to  collect**  and  about 
thirty  days  afterwards  he  called  upon  the  buyers 
and  asked  for  and  received  payment  it  was  held. 
In  the  absence  of  evidence  of  other  acts  of  the 
agent,  or  of  any  general  habits  or  dealings  be- 
tween the  parties,  (L)  that  omitting  from  considera- 
tion the  words  quoted  there  was  not  shown  any 
authority  in  the  agent  to  collect;  and  (2)  that  the 
words  quoted  were  sufficient  notice  of  the  agent*s 
want  of  authority  whether  the  buyer  saw  them  or 

18  L.  R.  A. 


not.    McKlndly  v.  Dunham,  66  Wis.  515,  42  Am. 
Rep.  740. 

A  salesman  selling  his  principal*s  goods  on  com- 
mission has  authority  to  sell  goods  on  credit  but 
not  to  collect  subsequently  the  price  of  the  goods; 
and  payment  to/ the  salesman  will  not  discharge 
the  purchaser,  unless  he  shows  some  authority  in 
the  agent  other  than  that  necessarily  implied  in  a 
mere  power  to  make  sales.  And  where  with  the 
goods  a  bill  is  sent  having  upon  its  face  a  notice 
that  salesmen  are  not  authorized  to  collect,  which 
biU  is  used  by  defendant  in  checking  the  goods,  it 
is  gross  negligence  not  to  see  the  notice;  and  pay- 
ment thereafter  to  the  salesman  will  not  protect 
the  purchaser.  Law  v.  Stokes,  32  N.  J.  Ia.  249,  9D 
Am.  Dec.  656. 

Where  an  order  for  goods  was  taken  by  a  drum- 
mer, and  the  goods  were  shipped  by  his  principals 
to  the  buyer,  together  with  a  bill  upon  which  was 
printed  the  following  words:  ^^Settlements  must 
be  made  directly  with  us;  in  no  case  with  an  agent 
or  salesman  unless  he  presents  our  written  author- 
ity. We  shall  hold  purchasers  responsible  for  the 
strict  observance  of  this  rule;  **  and  the  buyers  af- 
terwards paid  the  agent,— it  was  held  that  they  were 
not  thereby  discharged.  Authority  to  sell  does 
not  include  authority  to  collect  Kane  v.  Barstow* 
42  Kan.  466. 

A  drummer,  not  entrusted  with  possession  of  the 
goods,  which  were  sold  on  four  months*  credit,  and 
expressly  forbidden  by  terms  of  his  employment 
from  receiving  payment  for  them,  six  days  after 
the  sale  drew  a  draft  upon  the  buyer  for  a  part  of 
the  price,  and  stated  to  the  latter  that  he  would 
either  return  to  him  within  ten  days  the  amount 
of  the  draft  or  would  credit  the  amount  on  the 
bill  for  the  goods.  It  was  held  that  payment  of  the 
draft  did  not  discharge  the  buyer  pro  tanto.  Au- 
thority to  receive  payment  is  not  implied  from 
authority  to  sell.  Butler  v.  Dorman,  68  Mo.  298,  80 
Am.  Rep.  795. 

An  order  for  goods  transmitted  by  plaintiff *B 
agent  was  filled  by  them,  the  goods  being  sent  di- 
rectly to  the  purchasers  together  with  a  bill  in 
plaintiff *8  name—the  buyers  afterwards  paid  the 
agent  for  the  goods.  It  was  held  that  there  having 
been  no  prior  dealings  between  the  parties,  and 
the  goods  having  been  sent  directly  to  the  pur- 
chasers, it  was  their  duty  to  find  out  whether  tiie 
agent  had  authority  to  receive  payment ;  and,  in 
the  absence  of  competent  evidence  that  he  had 
such  authority,  payment  to  him  was  not  binding 
on  the  plaintiff.  Kornemann  v.  Monaghan,  24 
Mich.  86. 

An  agent  having  sold  property  of  his  principal, 
took  in  part  payment  the  purchaser*8  note,  which 
he  forwarded  to  the  principaL  Subsequently  the 
agent  having  been  discharged  by  the  principal 
and  not  having  the  note  in  his  possession,  told  the 
buyer  that  he  (the  agent)  was  authorized  to  collect 
and  thereupon  received  payment.    It  was  held  that 
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that  it  was  ** in  full  of  acct.  to  date.''  Upon 
the  back  of  the  check  Gibson  indorsed  the 
names  of  complainants,  "*  Jackson,  Matthews 
«&  Harris,  by  Gibson,  ^  and  presented  it  to  the 
defendant  bank,  where  it  was  paid  to  him  by 
the  cashier,  and  charged  against  the  deposit 
account  of  Meadows.  Gibson  failed  to  paj 
over  or  account  to  complainants  for  this 
money.  Complainants  having  learned  that 
Gibson  had  collected  other  money  due  them, 
and  failed  to  account  for  it,  ordered  him  in, 
and  discharged  him.  Gibson  absconded. 
Subsequently  complainants  sent  to  J.  J.  Mea- 
dows a  statement  of  his  account,  requesting 
payment.  Meadows  replied  tliat  he  had  paid 
the  account  to  Gibson  by  giving  him  a  che^k 


on  the  defendant  bank,  and  had  settled  with 
the  bank  and  taken  up  the  check.  Com- 
plainants demanded  of  defendant  payment  to 
them  of  the  check,  which  was  refused.     Com- 

f»lainants  filed  their  bill  to  hold  the  bank 
iable,  and  to  recover  the  amount  of  tho 
check,  alleging  that  Gibson  had  no  right  to 
indorse  complainants*  name,  and  that  the 
payment  of  the  check  to  him  was  unau- 
thorized.  The  defendant  answered,  stating, 
in  substance,  that  Gibson  was  authorized  to 
indorse  complainants'  name  to  checks  and  re- 
ceive the  money  thereon ;  that,  if  not  ex- 
pressly empowered,  he  was  by  implication 
authorized  so  to  do;  that  Gibson,  while  in 
complainants'   service,    had  frequently   i-e- 


authorlty  to  sell  and  take  in  payment  a  note  paya- 
ble to  the  principal  did  not  of  itself  create  author- 
ity to  receive  payment  of  such  note. 

It  seems,  that  if  the  note  had  been  entrusted  to 
the  possession  of  the  alleged  agent  by  the  payee 
thereof,  payment  to  the  agent  would  be  justified. 
Draper  v.  Rice.  M  [owa,  114, 41  Am.  Hep.  88. 

A  drummer  authorized  to  sell  by  sample,  but  not 
to  receive  payment,  sent  to  his  principals  an  order 
for  goods.  The  goods  were  shipped  directly  to  de- 
fendant, the  buyer,  and  a  bill  and  draft  sent  at  the 
same  time.  Defendant  claimed  that  he  had  paid 
for  the  goods  by  crediting  the  price  of  them  upon 
the  account  due  him  from  the  agent ;  but  he  had 
paid  one  who  had  no  authority  to  collect  payment, 
and  who  had  no  possession  of  the  goods ;  and  the 
plaintiff,  having  done  nothing  to  mislead  the  de- 
fendant, was  entitled  to  recover.  Dunn  v.  Wright, 
61  Barb.  244. 

Plain tiff^s  salesman,  having  authority  to  sell 
goods  on  commission,  sold  defendants  certain  goods 
on  six  months*  credit.  Ten  dasrs  after  the  sale  de- 
fendHnts  paid  the  salesman  for  the  goods,  less  a 
discount  of  5  per  cent,  and  took  his  receipt.  A 
finding  that  he  had  no  authority  to  collect  pay- 
ment was  afBrmed. 

It  seems  that  an  agent  in  possession  of  goods  with 
authority  to  sell  has  also  authority  to  receive  pay- 
ment in  cash,  and  perhaps  so,  even  if  he  sells  on 
credit.  But  where  be  has  no  possession  of  the 
goods  and  sells  on  credit,  that  must  be  other  evi- 
dence of  his  authority  to  Justify  a  payment  to  him. 
Seiple  V.  Irwin,  80  Pa.  613. 

In  Capel  v.  Thornton,  8  Oar.  &  P.  362,  It  was  said 
of  an  agent :  '*If  he  as  their  agent  had  authority  to 
sell  goods  so  had  he  (In  the  absence  of  advice  to  the 
contrary)  an  implied  authority  to  receive  the  pro- 
ceeds of  such  sale."  But  the  agent  in  this  case  had 
taken  orders  as  principal  and  had  been  in  the  habit 
of  collecting  payment  and  giving  receipts  In  his 
own  name  and  the  payment  in  question  was  made 
before  notice  of  his  agency. 

An  agent  having  express  authority  only  to  take 
orders  for  sales  agreed  to  take  in  part  payment 
for  one  sold  an  old  safe  belonging  to  the  pur- 
chaser. The  principal  received  the  order,  agreed 
to  its  terms,  and  afterwards  shipped  the  new  safe 
to  the  purchaser,  who  paid  the  agent  the  balance 
due  on  the  transaction.  It  was  held  that  the  agent 
was  held  out  by  the  plaintiffs  as  having  authority 
to  collect  as  well  as  to  sell  and  that  they  could  not 
recover.    Harris  v.  Slmmerman,  81  Hi.  418. 

In  a  Georgia  case  action  was  brought  to  recover 
the  price  of  two  parcels  of  goods  sold  to  defendant. 
The  first  parcel  was  oi-dered  by  defendant  directly 
of  plaintiff.  The  second  parcel  was  ordered  through 
the  plalntiff^s  traveling  salesman,  who  had  au- 
thority to  sell  but  was  specially  instructed  not  to 
collect ;  he  did  not  have  possession  of  Uie  goods 
which  were  shipped  directly  by  plaintiff  to  defend- 
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ant.  Upon  the  invoice  were  printed  the  words, 
''All  bills  must  be  paid  at  this  [f.  e.  plalntiff'sl 
oflBoe.^*  Defendant  testified  that  be  did  not  see 
this  notice.  There  was  evidence  that  the  agent 
had  collected  bills  from  other  parties  with  plain- 
tiff's knowledge ;  and  that  the  accounts  between 
the  agent  and  plaintiff  had  been  settled,  the  former 
giving  bis  note  in  full  of  all  sums  alleged  to  be  due 
from  himself  to  his  principal  on  account  of  col- 
lections made  by  the  former  prior  to  such  settle- 
ment, the  price  of  the  goods  in  suit  being  one  of 
said  collections. 

The  trial  court  having  refused  to  charge  that 
there  was  evidence  of  authority  in  the  agent  to 
collect;  or  on  the  question  of  ratification  as  re- 
quested by  defendant,  and  the  verdict  and  judg- 
ment being  for  plaintiff,  the  Judgment  was  re- 
versed and  new  trial  ordered.  LucUe  v.  Johnson, 
(Ga.)  May  18, 1888. 

A  traveling  agent  has  no  implied  authority  to 
draw  a  bill  on  a  customer  pasrable  to  his  own  order 
and  obtain  an  acceptance  and  payment  thereof. 
And  such  nayment  does  not  discharge  the  debtor's 
liability  to  the  principal.  Hogarth  v.  Wherley,  L. 
R.  10  C.  P.  680, 14  Moak,  Eng.  Rep.  474. 

An  agent  who  has  sold  goods  and  taken  therefor 
a  negotiable  note  payable  to  his  principal  has  no 
Implied  authority  thereafter  to  receive  payment 
by  discounting  the  note  before  it  is  due  and  when 
it  is  not  in  his  possession.  Holland  v.  Van  Beil 
(Ga.>  April  27,  1892. 

The  doctrine  of  most  of  the  above  cases  is  not  ac- 
cepted in  some  states.  Thus  in  Maine  it  is  held 
that  a  traveling  salesman  authorized  to  sell  may 
collect  the  pnoe  In  the  absence  of  custom  to  the 
contrary,  or  actual  knowledge  by  the  buyer  that 
the  salesman's  authority  is  limited.  And  the  words 
printed  in  red  ink  at  top  of  bUl-head,  ''AU  bills 
must  be  paid  by  check  to  our  order,  or  in  current 
funds  at  our  oflice,''— do  not  put  the  buyer  on  his 
guard,  as  matter  of  law.  Trainer  v.  Morlson,  78 
Me.  100. 

So  in  Tennessee  a  drummer  took  orders  for 
good^,  which  were  shipped  by  the  principals  to  the 
buyers,  without  any  contract  or  correspondence 
between  them,  or  any  directions  given  by  the 
principals  upon  transmission  of  the  goods.  Upon 
receipt  of  them  the  buyers  paid  the  drummer.  The 
court  held  that  tiie  buyers  could  presume  right- 
fully that  the  agent  was  authorized  to  reoelve 
payment  as  well  as  to  sell,  and  in  the  absence  of 
knowledge  of  any  limitation  upon  his  authority, 
the  payment  to  him  would  be  protected.  Hoekina 
V.  Johnson,  5  Sneed,  460. 

The  rule  that  an  agent  authorized  to  sell  has 
power  to  receive  payment  was  applied  in  Collins  v. 
Newton,  7  Bazt.  280.  In  that  case  a  sale  by  sam- 
pie,  was  made  by  an  agent  and  the  goods  ordered 
were  shipped  directly  from  the  principal  to  the 
buyer,  who  afterwards  paid  that  part  of  the  price 
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ceived  checks  payable  to  complainants,  in- 
dorsed complainants'  name,  ana  received  the 
money  thereon,  and  that  these  acts  of  Gibson 
were  known  to  and  had  been  ratified  by  the 
complainants;  that  they  were  estopped  from 
denying  his  authority,  and  that  it  was  in- 
equitable for  complainants  to  undertake  to 
visit  the  consequences  of  their  own  neg- 
ligence and  misplaced  confidence  upon  re- 
spondent. The  chancellor  being  of  opinion 
that  it  would  be  inequitable  to  visit  the  loss 
of  the  Meadows  check  upon  the  defendant, 
as  to  it  he  dismissed  the  bill.  Complainants 
have  appealed. 

In  the  brief  of  counsel  for  the  defendant 
it  is  insisted  that  there  is  no  such  privity  be- 
tween the  complainants  and  the  defendant  as 
will  authorize  the  bringing  of  this  suit ;  that, 
where  a  check  is  made  payable  to  the  order 


of  one  person,  and  upon  the  faith  of  a  forged 
indorsement  the  bank  pays  to  another,  this 
is  not  such  an  acceptance  by  the  bank  as  will 
make  it  liable  to  the  payee,  because  the  bank 
did  not  accept  the  check  for  the  payee,  nor 
promise  to  him  to  pay  it,  but  on  the  contrary 
refused  to  do  so.  To  sustain  this  proposition, 
the  case  of  First  Nat.  Bank  of  Washingtati  v. 
Whitman,  94  U.  S.  848,  24  L.  ed.  229,  is  re- 
ferred to.  It  is  true  that  the  court  in  that 
case  held  that  a  payment  to  a  stranger  upon 
an  unauthorized  indorsement  does  not  operate 
as  an  acceptance  of  the  check  so  as  to  author- 
ize an  action  by  the  real  owner  to  recover 
its  amount  as  upon  an  accepted  check.  But 
the  case  of  First  Nat.  Bank  of  Washington  v. 
Whitman,  on  this  point,  has  been  expressly 
dissented  from  by  this  court,  and  we  do  not 
now  regard  this  as  an  open  question  in  this 


Id  oontrovergy  to  the  a^ent.  The  court  held  tbat 
payment  mif^ht  be  safely  made  to  him,  unless  the 
buyer  was  notifled  not  to  pay  him. 

An  asrent  for  the  sale  of  sewing  machines  held 
out  by  his  principal  as  a  general  agent  has  author- 
ity to  accept  as  a  payment  on  account  a  part  of  the 
amount  of  a  note  given  in  pa^'ment  of  a  sewing 
machine.  And  sucb  payment  on  account  is  bind- 
ing on  the  principal.  Sumner  v.  Saunders,  51  Mo. 
•89:  Brooks  v.  Jameson,  55  Mo.  505. 

Permitting  an  agent  to  make  similar  collections 
will  prevent  a  principal  from  repudiating  a  pay- 
ment made  to  the  agent.  Bstey  v.  Snyder,  76  Wis. 
«24. 

Effect  of  agenVs  posseesUm  of  goods. 

Possession  of  goods  by  a  traveling  agent  who 
sells  them  is  evidence  of  authority  to  collect  pay- 
ment therefor.  Bailey  v.  Pardridge,  134  III.  188, 
affirming  20  111.  App.  861;  John  Hutchinson  Mfg. 
Co.  V.  Henry,  44  Mo.  App.  288:  Keown  ^.  VogeL,  26 
Mo.  App.  85:  Cross  v.  Haskins,  18  Vt.  586;  Rice  v. 
Oroffmann,  66  Mo.  434. 

Yet  a  drummer  who  never  had  authority  to  sell 
goods  and  collect  pasrment  cannot  after  revocation 
of  hJs  authority  pass  any  title  to  goods  of  his  for- 
mer principal,  although  he  has  obtained  a  wrong- 
ful possession  of  them.  And  the  buyer  never  hav- 
ing dealt  previously  with  the  principal  through 
this  drummer  cannot  claim  tbat  ho  was  misled  by 
an  apparent  authority.  Abrahams  v.  Weiller,  87  HI. 
179. 

An  agent  for  the  slile  of  sewing  machines  in  cer- 
tain counties,  having  a  central  office,  sold  a  ma- 
chme  to  defendant,  who  gave  in  payment  his 
promissory  note  payable  at  said  office.  The  agent 
had  authority  to  receive  payment  on  cash  sales,  or 
sales  on  the  Installment  plan  when  made  by  him 
and  on  purchasers*  notes  'guaranteed  or  indorsed 
by  him;  and  for  a  year  or  more  bad  collected 
money  on  notes  given  for  machines,  and  forwarded 
sums  so  collected  to  the  plalnUffs,  his  principals.  It 
was  held  tbat  there  was  evidence  that  from  the 
course  of  dealing  between  the  agent  and  his  prin- 
cipals, defendant  had  good  reason  to  believe  that 
the  agent  had  authority  to  collect  the  note  given 
by  defendant;  and  the  Jury  having  found  for  de- 
fendant the  judgment'on  their  verdict  was  affirmed. 
Kasson  v.  Nollner,  48  Wis.  646. 

The  authority  of  an  agent  to  accept  payment  of 
a  note  due  to  his  principal,  which  is  incidentally 
touched  upon  in  the  case  above  is  a  matter  not  in- 
cluded in  this  note  except  so  far  as  it  relates  to 
drummers  or  traveling  agents. 

Authortty  to  accept  payment  in  anything  dse  than 

money. 

An  agent  authorized  to  sell  has  no  authority  to 
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receive  in  payment  for  the  goods  other  goods  and 
money.  Authority  to  sell  is  not  authority  to 
barter.  Taylor  9c  F.  Organ  Co.  v.  Starkey,  69  X.  H. 
142. 

An  agent  authorized  to  take  orders  for  the  sale 
of  property  has  not  authority  to  make  a  bargain 
to  exchange  the  same.  Sioux  City  N.  &  S.  Co.  v. 
Magnus,  1  Colo.  App.  45. 

A  commission  allowed  to  one  who  solicits  orden 
upon  sales  affected  through  such  orders  does  not 
constitute  him  or  prove  him  to  be  an  agent  with 
authority  to  make  absolute  contracts  of  sale;  much 
leds  to  receive  payments  and  make  agreements  to 
receive  payments  in  other  goods  by  way  of  barter. 
Clough  V.  Whitcomb,  105  Mass.  488. 

Authority  to  a  special  agent  to  sell  for  oash  will 
not  Justify  an  exchange  for  other  property. 
Drury  v.  Barnes,  SB  HI.  App.  166. 

A  dn^mmer  who  is  furnished  with  cash  to  pay 
his  expenses  and  also  given  authority  to  make  fur- 
ther drafts  on  his  employer  for  the  same  purpose, 
if  necessary,  has  no  authority  to  give  in  exchange 
for  his  board  the  goods  of  his  principal.  Nor  does 
the  fact  that  the  agent  has  authority  to  sell  goods, 
collect  the  price  therefor,  and  use  the  money  to 
pay  his  own  traveling  expenses,  render  the  princi- 
pal liable.  Having  once  paid  in  cash  to  the  agent 
the  amount  of  his  expenses  for  which  the  goods 
were  exchanged  by  him  the  principal  can  recover 
of  the  inn-keeper  the  full  agreed  price  of  the 
goods.    Nicholson  v.  Pease,  61  Vt.  584. 

A  drummer  authorized  to  take  orders  and  not 
having  the  goods  in  his  possession  cannot  bind  his 
principal  by  a  contract  of  exchange  in  which  the 
drummer  took  an  order  for  goods  of  his  principal 
and  forwarded  the  same,  and  received  in  exchange 
goods  of  the  buyer.  In  the  absence  of  evidence  of 
the  drummer's  authority  to  receive  payment  such 
authority  is  not  presumed,  and  even  if  it  existed 
it  would  not  authorize  the  agent  to  make  an  ex- 
change or  barter.    Hayes  v.  Colby,  66  N.  H.  VUL 

An  unauthorized  agreement  by  a  traveling  sales- 
man to  take  other  goods  in  part  payment  for  those 
sold  by  him  is  binding  on  the  principal  if  he  ships 
the  goods  to  the  purchaser  and  the  latter  bad  no 
notice  of  tlye  agent's  want  of  authority.  Billings 
V.  Mason,  80  Me.  496. 

**It  is  elementary  law  that  an  agent  has  not  prima 
facie  authority  to  receive  anjrthing  but  money  in 
payment**  Benjamin,  Sales  (Bennett's  ed.  1882), 
pp.  788,  729. 

Plaintiff's  agent  sold  goods  to  defendant,  the  con- 
tract of  sale  containing  the  words,  ^^pecial  Notice. 
All  payments  must  be  made  directly  to  the  Union 
School  Furniture  Company,  and  not  to  its  agents.** 
There  was  evidence  that  m  fact  the  agent  had  col- 
lected money  due  on  sales  made  by  him  and  that 
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state.  In  the  case  of  Pickle  v.  Muse^  88  Tenn. 
SQO,  it  was  decided,  in  the  opinion  of  a  ma- 
jority of  the  court,  that  acceptance  of  a  bank 
check,  and  promise  to  pay  it  in  accordance 
with  its  directions,  will  be  inferred  when 
the  drawee  bank  receives  and  retains  the 
check,  and  charges  it  to  the  account  of  the 
drawer,  who  had  sufficient  funds  on  deposit 
to  meet  it,  and  subsequently  lifted  the  check 
on  settlement  with  the  bank,  although  the 
check  may  have  been  presented  to  the  bank 
by,  and  the  money  paid  on  it  to,  an  unauthor- 
ized person.  All  the  members  of  com- 
plainants' firm  testify  that  Gibson  had  not 
been  empowered  to  indorse  the  firm's  name 
on  checks  received  in  payment  of  goods. 
Several  drummers  were  examined  as  witnesses 
for  defendant  to  prove,  and  a  majority  of 
them  say  with  some  qualification,  that  it  is 


the  usage  and  custom  of  traveling  salesmen 
and  drummers,  who  are  empower^  to  collect 
and  receipt  bills  and  accounts,  to  indorse  the 
names  of  their  principals  to  checks  received 
in  ()ayment  for  goods ;  and  it  is  insisted  that 
by  implication  Gibson  was  authorized  to  in- 
dorse complainants'  name  to  the  check,  and 
receive  the  money.  We  do  not  think  the 
usa^e  or  custom  sufficiently  proven,  nor  do 
we  intimate  an  opinion  that  such  a  power 
can  be  inferred  from  usage  or  bv  implication. 
A  person  cannot  by  proof  establish  a  usage 
or  custom  which,  in  his  own  interest,  con- 
travenes the  established  commercial  law. 
Verniilye  v.  Adams  Ejrp.  Co.  88  U.  8.  21 
Wall.  139,  22  L.  ed.  609.  No  authority  will 
be  i mpl ied  from  an  express  authority.  What- 
ever powers  are  strictly  necessary  to  the 
effectual  exercise  of  the  express  powers  will 


piaiDtlff  had  received  money  so  collected.  Id  the 
case  at  bar  the  a^ent  undertook  to  accept  an  ac- 
count due  from  himself  to  the  buyer  in  part  pay- 
ment of  the  amount  due  from  the  latter  to  the 
plaintiff  on  account  of  the  ffooda  sold.  It  was  held 
that  even  if  authority  to  receive  payment  in  cash 
was  shown  by  the  evidence,  it  did  not  therefore 
show  authority  to  settle  the  account  in  the  manner 
stated.  Union  School  Furniture  Co.  v.  Mason  (8. 
Dak.)  June  18, 180S.  See  also  Gh^rard  v.  McOormick, 
130  N.  Y.  26J,  holdlu«r  that  an  airent  cannot  use 
money  of  his  principal  to  pay  his  own  debt:  and 
that  a  creditor  who  receives  such  money  with  no- 
tice, although  he  receives  it  in  good  faith,  must  re- 
fund the  same  to  the  principal. 

And  see  note  to  same  case  in  14  L.  R.  A.  284,  on 
agent*8  power  to  use  property  of  his  principal  for 
payment  of  his  own  debt. 

Authority  to  pledge  vrindpaVi  credit  for  traveUng 

expewtes. 

Where  the  use  of  a  horse  and  carriage  is  neces- 
aary  for  a  drummer  in  transacting  the  business  of 
his  principals,  the  drummer  may  hire  upon  the 
credit  of  his  principals.  And  this  power  is  not 
taken  away  by  the  fact  that  the  principals  have 
supplied  him  with  cash  and  Instructed  him  not  to 
pledge  their  credit,  where  the  other  party  is  not 
aware  of  such  instruction.  Bentley  v.  Doggett,  51 
Wis.  234,  87  Am.  Rep*  887.  See  also  Huntley  v. 
Mathias,  90  N.  C.  101,  47  Am.  Rep.  516,  where  it  was 
held  that  where  a  drummer  hired  a  horse  and 
carriage  to  drive  about  through  the  country  upon 
the  business  of  his  principals,  the  latter  were  liable 
for  his  tort  in  overdriving  the  horse.  The  nature 
of  the  agency  Justified  the  inference  that  the  agent 
had  authority  to  hire  the  conveyance. 

Drummers  while  actively  engaged  on  business  of 
their  principal  usually  pay  hotel  bills  in  cash  and 
an  hotel  keeper  cannot  coUect  a  bill  for  drummer^s 
board  charged  to  the  employer  without  notice  to 
him.  Covington  v.  Newberger,  W  N.  G.  688.  And 
see  Nicholson  v.  Pease,  61  Vt.  584. 

Authortty  to  aetl  samples. 

It  seems  that  a  purchaser  may  be  Justified  in  as- 
suming that  a  drummer  has  authority  to  sell  his 
samples;  and  that  in  determining  the  agent^s  au- 
thority possession  of  the  goods  is  a  more  important 
element  than  the  fact  that  the  goods  arersamples. 
And  where  such  a  sale  is  ratified  by  the  principals, 
the  payment  to  the  agent  is  ratified  also;  and  the 
principals  cannot  recover  payment  a  second  time 
of  the  buyer.    Bailey  r.  Pardridge,  184  Dl.  188. 

[n  Kobn  v.  Washer,  64  Tex.  181, 58  Am.  Rep.  745.  a 
drummer  authorized  to  show  samples  and  take 
orders,  sold  his  samples  and  converted  the  pro- 
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ceeds.  No  evidence  was  offered  of  custom  or  usage 
as  to  the  disposition  of  samples  by  drummers.  In 
the  absence  of  such  evidence  the  principals  were 
not  bound  by  the  sale. 

The  same  principle  was  applied  in  Savage  v.  Pel- 
ton,  1  Ck>lo.  App.  148. 

Other  cases  relatini^  to  pouferB  of  drumrners. 

The  rule  that  an  authority  In  a  drummer  to  take 
orders  was  not  an  authortty  to  make  sales  was  ap- 
plied and  aiBrmed  in  Bensberg  v.  Harris,  46  Mo. 
App.  404. 

The  court  cannot  know  Judicially  that  an  agent 
who  travels  to  solicit  orders  for  a  commeroial 
house  also  has  authority  to  cancel  his  contracts 
and  receive  bcu^k  goods  shipped  to  a  customer  and 
not  satisfactory  to  him.  The  nature  of  the  em- 
ployment does  not  indicate  such  an  authortty, 
which  must  be  established  by  evidence  if  it  exists. 
Diversy  v.  Kellogg,  44  111.  114, 92  Am.  Dec.  154. 

A  drummer  forwarded  to  his  principals  an  order 
for  goods  which  were  shipped  to  the  buyer.  The 
drummer  had  agreed  with  the  buyer  that  the  goods 
were  to  be  furnished  at  list  prices  less  a  discount  of 
10  per  cent,  which  was  to  be  paid  by  the  drummer 
himself.  He  was  afterwards  discharged  by  his 
principals.  In  an  action  by  them  to  recover  the 
fuU  list  price  of  the  goods  it  was  held  that  they 
were  entitled  to  do  so.  Taylor  Mfg.  Co.  v.  Brown 
(Tex.  App.;  Oct.  16,  1880. 

The  plaintiffs,  part-owners  of  a  vessel,  having 
agreed  to  sell  her,  placed  in  the  hands  of  another 
part-owner,  as  their  agent,  a  bill  of  sale,  the  spaces 
for  the  consideration  and  buyer*s  name  being  left 
blank.  The  agent  employed  defendant  to  ma  ke  the 
sale,  which  he  did:  and  shortly  afterwards  cashed 
the  agent's  drafts  for  a  part  of  the  purchase  money 
before  receipt  thereof  from  the  buyer.  The  agent 
failed  to  account  to  his  principals  for  this  sum. 
The  court  held  that  an  agent  authorised  to  sell  per- 
sonal property  which  he  has  In  his  possession  and 
can  deliver  must  be  deemed  authorized  to  receive 
the  price,  in  the  absence  of  any  known  limitation 
upon  his  authority.  And  it  seems  that  if  defendant 
had  paid  the  drafts  after  receiving  the  purchase 
money  he  would  not  have  been  liable  to  plaintiffs: 
but  the  agent  had  no  actual  or  implied  authority  to 
collect  from  defendant  the  purchase  money  before 
it  had  been  paid  by  the  buyer.  The  payments  upon 
the  drafts  were  in  effect  loans  to  the  agent,  and  de- 
fendant was  obliged  to  account  to  plaintiffs  for  the 
amount  thereof.    Whiton  v.  Spring,  74  N.  Y.  160. 

An  agent  to  sell  goods  and  collect  bills  has  no  au- 
thority to  bind  his  principals  on  a  contract  for  ad- 
vertising his  business  in  a  newspaper.  Tarpy  v. 
Bemheimer,  42  N.  Y.  S.  R.  IM.  S.  C.  B, 
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be  conceded  to  the  agent  by  implication.  In 
order,  therefore,  that  the  authority  to  make 
or  draw,  accept,  and  indorse  commercial 
paper  as  the  agent  of  another  may  be  implied 
from  some  other  express  authority,  it  must 
be  shown  to  be  strictly  necessary  to  the  com- 
plete execution  of  the  express  power.  The 
rule  is  strictly  enforced  that  the  authority  to 
execute  and  indorse  bills  and  notes  as  agent 
will  not  be  implied  from  an  express  authority 
to  transact  some  other  business,  unless  it  is 
absolutely  necessary  to  the  exercise  of  express 
authority.  Tiedeman,  Com.  Paper,  §  77. 
Possession  of  a  check  payable  to  order,  by  one 
claiming  to  be  agent  of  the  payee,  is  not 
prima  facie  proof  of  authority  to  demand 
payment  in  the  name  of  the  true  owner.  Id. 
1 312.  A  bank  is  obliged  by  custom  to  honor 
checks  payable  to  order,  ana  pays  them  at  its 
peril  to  any  other  than  the  person  to  whose  or- 
der they  are  made  payable.  Id.  §  431.  It 
must  see  that  the  check  is  paid  to  the  payee 
therein  named  upon  his  genuine  indorsement, 
or  it  wil  1  remain  responsible.  Pickle  v.  Muse, 
i^S  Tenn.  380.  An  authority  to  receive  checks 
in  lieu  of  cash  in  payment  of  bills  placed  in 
the  hands  of  an  agent  for  collection  does  not 


authorize  the  agent  to  indorse  and  collect  the 
check.  Graham  v.  United  StaU$  Sat.  Jnst. 
46  Mo.  186 ;  1  Wait,  Act.  &  Def.  p.  284 ;  1 
Dan.  Neg.  Inst.  ^  294.  The  indorsement  of 
the  check  was  not  a  necessary  incident  to 
the  collection  of  accounts.  Qr<mam  v.  United 
States  Sav.  Inst.  46  Mo.  186. 

It  follows  that  a  drummer  or  commercial 
traveler,  employed  to  sell  and  take  orders 
for  goods,  to  collect  accounts,  .and  receive 
money  and  checks  payable  to  the  order  of  his 
principal,  is  not  by  implication  authorized 
to  indorse  such  princi pal's  name  to  sucli 
checks.  No  equitable  considerations  can  be 
invoked  to  soften  seeming  hardships  in  the 
enforcement  of  the  laws  and  rules  fixing 
liability  on  persons  handling  commercial 
paper.  These  laws  are  the  growth  of  ages, 
and  the  result  of  experience,  having  tHeir 
origin  in  necessity.  The  inflexibility  of 
these  rules  may  occasionally  make  them  seem 
severe,  but  in  them  is  found  general  security. 

The  decree  of  the  chancellor  ia  reversed,  and 
a  decree  in  favor  of  complainants  against 
the  defendant  will  be  entered  here  for  the 
amount  of  the  Meadows  check  with  interest 
from  date  of  filing  the  bill,  and  the  costs. 
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1.  Wharves  or  ehiuinelB  eztendinif  be- 
low low-water  mark  may  be  made  by 
the  proprietor  of  land  adjoining  navlicable 
water  to  connect  himself  with  such  water  so 

'  longr  as  he  does  nothinfir  to  interfere  with  the 
free  navigration  of  the  waters. 

8.  The  desig^atioii  of  land  under  navi- 
gable water  Ibr  the  planting  of  and 
cultivation  of  oysters,  undor  Gen.  Stat, 
M  284B,  2849,  does  not  destroy  the  right  of  an  ad- 
Joining  owner  to  build  wharves  or  dig  channels 
below  low- water  mark  in  front  of  his  land  for 
the  purpose  of  connecting  himself  with  naviga- 
ble water. 

(June  80, 1802.' 

APPEAL  by  plaintiff  from  a  iudgment  of 
the  Sapenor  Court  for  Fairfield  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
strain defendant  from  interfering  with  and 
digsi^K  channels  through  plaintiff's  oyster 
beds.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Cnrtis  and  H.  W.  R.  Hoyt 
for  appellant. 

Mr.  Samnel  Fessenden,  for  appellee: 

Riparian  and  littoral  rights  in  the  several 
states  of  the  United  States  are  settled  by  the 
respective  states  for  themselves. 


Wilson  V.  Black-Bird  Creek  Marsh  Co.  27 
U.  8.  2  Pet.  245,  7  L.  ed.  412;  Barney  v.  Keo- 
kuk, 94  U.  8.  824,  24  L.  ed.  224;  St.  Louis  v. 
Myers,  113  U.  8.  566,  28  L.  ed.  1181. 

In  this  state  the  owners  of  land  bounded  on 
a  harbor  or  navigable  water,  while  they  own 
only  to  high -water  mark,  have  a  right  of  occu- 
pation of  the  intervening  soil  to  the  channel, 
with  the  right  to  construct  wharves  and  other 
structures  K>rthe  purposes  of  commerce,  below 
that  line  to  the  channel,  provided  they  do  not 
obstruct  the  paramount  rights  of  navigation, 
and  conform  to  such  regulations  as  the  state 
imposes  upon  them. 

1  Swift,  Dig.  109;  East  Haven  v.  Hemming^ 
way,  7  Conn.  186:  Chapman  v.  Kimball,  9 
Conn.  88,  21  Am.  Dec.  707;  Mchols  v.  Letcis, 
15  Conn.  187;  FHnk  v.  Lawrence,  20  Conn. 
117;  Oroton  v.  Hvrlburt,  22  Conn.  178;  Simons 
V.  French,  26  Conn.  846;  Burrows  v.  Gallup, 
82  Conn.  498,  87  Am.  Dec.  186;  Church  v. 
Meeker,  84  Conn.  421;  Seeley  v.  Brush,  85  Conn. 
419;  Loekwood  v.  Ifew  York  dh  K  H.  R.  Co.  87 
Conn.  887;  Mather  v.  Chapman,  40  Conn.  882: 
Union  Wharf  Contractors  v.  7%^  Starin,  45 
Conn.  585;  Hawley  v.  BeardsUy,  47  Conn.  571; 
New  Haven  S.  B.  Co.  v.  Sargent,  50  Conn.  199; 
Morris  v.  BeardsUy,  54  Conn.  888:  Ladies 
Seamen s'  FHends  Soc,  v.  Halstead,  58  Conn. 
144;  Farist  Steel  Co.  v.  Bridgeport,  18  L.  R  A. 
590,  60  Conn.  278;  Gould,  Waters,  §  170;  Stale 
V.  Sargent,  45  Conn.  858. 

The  defendant's  injury  then,  if  any,  is 
damnum  absque  ir^uria.    The  decisions  above 


NoTS.— The  above  case  with  the  oases  reported 
immediately  following  furnish  a  very  valuable  re- 
view of  much  of  the  law  of  waters. 

On  the  subject  of  wharves  or  piers  made  by  a 
riparian  owner,  see  Miller  v.  Mendenhali,  8  L.  R. 

18  L.  R  A. 


A.  89,  and  note,  48  Minn.  Oft,  19  Am.  St.  Rep.  S19; 
Hanford  v.  St.  Paul  &  D.  R.  Go.  7L.  R.  A.  728. 13 
Minn.  110;  Elsenbach  v.  Hatfield,  12  L.  R.  A.  882, 
and  note,  2  Wash.  288. 
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quoted,  without  legislative  authority,  entirely 
justified  the  defendant's  acts. 

Lewis,  Em.  Dom.  ^81;  1  Dillon,  Mun.  Corp. 
§  106;  Button  v.  Strong,  66  U.  S.  1  Black.  23. 

17  L.  ed.  29;  8t,  Paul^d  P,  R.  Go.  v.  Se/iur- 
meter,  74  U.  S.  7  Wall.  272. 19  L.  ed.  74;  Yate$ 
V.  Milwaukee,  77  U.  8.  10  Wall.  497,  19  L.  ed. 
984;  Wfber  v.  State  Harbor  Gomr$.  85  U.  8. 18 
Wall.  64,  21  L.  ed.  801;  Tuck  v.  Olds,  29  Fed. 
Rep.  738;  Case  v.  Loftus,  89  Fed.  Rep.  780; 
Oould,  Waters,  §§  180,  181;  Morrill  v.  St. 
Anthony  Falls  F.  P.  Co.  26  Minn.  222;  State 
y.  Minneapolis  Mill  Co,  26  Minn.  229;  Miller 
V.  Mendenhalh  8  L.  R.  A.  89,  48  Minn.  95,  19 
Am.  St.  Rep.  219;  Uanford  v.  St,  Paul  dt  D. 
R.  Co.  7  L.  R.  A.  722,  48  Minn.  104;  Stewns 
Point  Boom  Co.  v.  ReiUy,  46  Wis.  237;  Atlee 
V.  Nin-thwestern  V,  Packet  Co,  88  U.  8. 21  Wall. 
889,  22  L.  ed.  619. 

Conn.  Gen.  SUt..  Rev.  1888,  8  2849,  upon 
which  plaintiff's  rights  are  founded,  provides 
that  "nothing  herein  contained  shall  affect  4he 
rights  of  any  owner  of  lands,  in  which  there 
may  be  salt-water  creeks  or  inlets,  or  which 
may  be  opposite  to  or  contiguous  to  such 
navigable  waters." 

The  rights  of  the  defendant  are  carefully 
guarded  by  these  provisions  of  the  statute.  The 
right  of  fishery  of  every  kind  in  navigable 
waters  has  always  been  held  and  enjoyed  in 
subordination  to  the  right  of  navigation,  and 
any  erection  or  improvement  which  can  be  ad- 
mitted by  the  latter  will  not  be  prevented  by 
the  former  right. 

Moulton  V.  Libbey,  87  Me.  472,  59  Am.  Dec. 
57;  Tinicum  Fisfiing  Co,  v.  Carter,  61  Pa.  21, 
100  Am.  Dec.  597, 90  Pa.  88,  85  Am.  Rep.  632; 
Post  V.  Kreiseher,  82  Hun,  49;  Clark  v.  Provi- 
dence, 1  L.  R.  A.  725,  16  R.  I.  887;  Gould, 
Waters,  §  180. 

Seymourt  «/.,  delivered  the  opinion  of 
the  court : 

It  will  not  be  necessary  to  state  fully  the 
tindinj^  in  this  case  in  order  to  understand 
the  points  involved.  The  defendant,  owning 
land  adjoining  that  part  of  Long  Island 
sound  known  iis  "Stamford  Harbor,"  and 
within  the  navigable  waters  of  this  state, 
built  a  wharf  opposite  and  contiguous  to 
his  land  from  the  upland,  above  high-water 
mark,  to  low- water  mark,  and  thence,  below 
low -water  mark,  out  towards  the  channel  of 
the  harbor ;  and,  for  the  purpose  of  connect- 
ing the  end  of  his  wharf  with  the  harbor 
channel,  he  dug  a  channel  between  the  two ; 
also  a  channel  in  front  of  aod  alongside  the 
end  of  his  wharf.  The  wharf  was  built  and 
the  channels  wer^  dug  to  enable  steamers 
and  other  vessels  to  receive  and  discbarge 
passengers  and  freight  to  and  from  the  de- 
fendant's adjoining  upland,  and  in  order 
that  he  might  use  the  waters  of  Long  Island 
sound  opposite  and  contiguous  to  his  land 
for  the  purposes  of  navigation.  The  plain- 
tiff contends  that,  while  it  is  the  law  of  this 
state  that  the  owner  of  the  adjoining  upland 
has  the  exclusive  right  of  access  to  the  water, 
over  and  upon  the  soil  between  high  and  low 
water  mark,  and  the  exclusive  privilege  of 
wharfing  and  erecting  piers  over  the  same, 
vet  in  no  case  has  it  been  decided,  and  the 
law  is  not  so,  that  he  has  a  right  Co  build 

18  L.  R.  A. 


his  wharf  below  low- water  mark.  It  is 
stated  in  Swift's  System  (vol.  1,  chap.  22, 
p.  841)  that  **all  rivers  that  are  navigable, 
all  navigable  arms  of  the  sea,  and  the  ocean 
itself  on  our  coast,  may  in  a  certain  sense 
be  considered  as  common,  for  all  the  citizens 
have  a  common  right  to  their  navigation. 
But  all  adjoining  proprietors  on  navigable 
rivers  and  the  ocean  have  a  right  to  the  soil 
covered  with  water  as  far  as  they  can  occupy 
it,  that  is,  to  the  channel,  and  have  the  ex- 
clusive privilege  of  wharfing  and  erecting 
Siers  on  the  front  of  their  land.  .  .  . 
ior  may  adjoining  proprietors  erect  wharves, 
bridges,  or  dams  across  navigable  rivers  so 
as  to  obstruct  their  navigation."  This  state- 
ment of  the  law  is  quoted  in  the  opinion  in 
East  Haven  v.  Hemingieay,  7  Conn.  186,  with 
the  suggestion  that  the  court  does  not  under- 
stand by  it  that  the  adjoining  proprietors  are 
seised  of  the  soil  covered  by  water,  but  that 
they  have  a  right  of  occupation,  properly 
termed  a  "franchise."  The  controversy  be- 
tween the  parties  regarded  the  title  to  the 
soil,  with  the  wharf  and  store  standing  there- 
on, between  high  and  low  water  mark  on  the 
east  side  of  Dragon  river,  which  is  an  arm  of 
the  sea  where  the  tide  ebbs  and  flows,  and  was 
navigable  adjoining  the  premises  for  large 
vessels.  That  case  decided  that  the  proprietor 
of  land  adjoining  a  navigable  river  has  an 
exclusive  right  to  the  soil  between  high  and 
low  water  mark,  for  the  purpose  of  erecting 
wharves  and  stores  thereon.  We  do  not  re- 
call any  case  in  this  state  in  which  the  pre- 
cise point  made  in  this  case  was  in  issue. 

There  are,  however,  expressions  in  the 
opinions  in  several  cases  which  indicate  the 
general  views  of  at  least  the  judges  writing 
the  respective  opinions.  Thus  in  Simons  v. 
French,  25  Conn.  846,  Judge  Storrs  says: 
"In  Connecticut  it  is  now  settled  .  .  . 
that  the  owner  of  the  upland  adjoining  such 
[adjacent]  flats  becomes  entitled,  by  virtue 
of  his  ownership  of  the  upland,  to  the  ex- 
clusive right  of  wharfage  out  over  them  in 
front  of  said  upland  to  the  channel  of  an  arm 
of  tJie  sea  adjoining  such  flats."  In  Mather 
V.  Chapman,  40  Conn.  382,  the  court  says: 
"It  is  conceded  that  by  the  settled  law' of 
Connecticut  the  title  of  a  riparian  proprietor 
terminates  at  ordinary  high-wat«r  mark. 
It  is  also  conceded  that,  uiough  his  title 
in  fee  thus  terminate,  yet  he  nas  certain 
privileges  in  the  adjoining  waters.  Among 
the  most  important  of  these  privileges  are 
(1)  that  of  access  to  the  deep  sea ;  (2)  the 
right  to  extend  his  land  into  the  water  by 
means  of  wharves,  subject  to  the  qualifica- 
tion that  he  thereby  does  no  injury  to  the 
free  navigation  of  the  water  by  the  public." 
In  State  v.  Sargent,  45  Conn.  358,  the  right 
of  owners  of  land  bounded  on  a  harbor,  to 
"embark  therefrom  and  go  upon 'the  sea,"  is 
recognized.  And  in  New  Haven  S.  B.  Co. 
V.  Sargent,  60  Conn.  199,  the  ri^ht  of  a 
party,  owner  of  the  upland,  to  extend  his 
wharf,  if  he  desires,  to  the  channel  of  the 
harbor,  in  that  case  some  900  feet  below  low- 
water  mark,  is  expressly  stated,  and  the 
words  "deep  water"  and  "channel"  are  used 
as  synonymous.  Aside  from  these  references, 
the   reason  ordinarily  stated  for  giving  to 
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riparian  proprietors  the  right  of  wharfaji^e, 
U)  wit,  to  facilitate  commerce  and  the  load- 
ing and  unloading  of  ships,  together  with 
the  common  sense  of  the  matter,  clearly  in- 
dicates that  the  right  should  not  be  restricted 
as  claimed  by  the  plaintiff,  unless  there  are 
positive  decisions  to  that  effect  or  imperative 
reasons  for  so  doing.  If,  in  view  of  the 
opinions  already  quoted,  the  question  is  to 
be  regarded  as  an  open  one  in  this  state,  we 
see  no  good  reason  why  it  should  not  be  de- 
cided in  accordance  with  the  convenience  of 
riparian  proprietors,  and  for  the  encourage- 
ment of  commence,  so  long  as  there  is  no 
counter-balancing  injury  involved  to  others. 
Except  in  cases  where  navigability  begins 
at  low-water  mark,  the  right  to  wharf  out  to 
low- water  mark  only  would  be  no  privilege 
to  adjoining  proprietors  nor  benefit  to  com- 
merce. It  IS  significant  that  the  word 
^ wharf,'*  &3  ordinarilv  defined,  implies  a 
structure  in  aid  of  navigation  and  to  which 
vessels  have  access.  This  is  well  stated  in 
Langdon  v.  New  York^  98  N.  Y.  151,  thus: 
"A  wharf  is  a  structure  on  the  margin  of 
navigable  waters,  alongside  of  which  vessels 
can  be  brought  for  the  sake  of  being  con- 
veniently loaded  or  unloaded. 
Hence  water  of  sufficient  depth  to  float  ves- 
sels is  an  essential  part  of  every  wharf,  a 
necessary  incident  thereof  or  appurtenance 
thereto,  without  which  there  can  be  no 
wharf  and  no  wharfage.  Indeed  a  wharf 
cannot  be  defined  or  conceived  except  in 
connection  with  adjacent  navigable  water.  ** 
It  seems  to  us  therefore  that  a  proprietor  of 
land  adjoining  Stamford  harbor,  and  waters 
of  a  like  character  in  this  state,  has  a  right 
to  connect  himself  with  navigable  water  by 
means  of  wharves  or  channels  extending 
from  and  adiacent  to  his  upland,  so  long  as 
he  does  nothing  to  interfere  with  the  free 
navigation  of  the  waters. 

The  defendant  claimed  that  the  Legislature 
had  passed  an  Act,  which  was  recited  in  the 
finding,  which  directly  authorized  the  erec- 


tion of  the  wharf  in  question.  The  grounds 
over  part  of  which  the  wharf  was  built  and 
the  channels  dug  were  desiiiniated  for  the 
planting  and  cultivation  of  oysters  by  a. 
committee  of  the  town  of  Stamford  in  ac- 
cordance with  the  statutes.  The  plaintiff 
claimed  that  the  defendant  had  no  right  to 
wharf  out  into  said  grounds  or  to  dig  said 
channels  in  the  same,  the  same  being  situated 
below  low- water  mark  and  within  the  navi- 
gable waters  of  this  state ;  that,  the  plaintiff* 
having  acquired  his  title  to  the  grounds, 
through  original  designations  of  a  competent 
committee  appointed  for  that  purposie,  his. 
rights  therein  could  not  be  affected  by  ad- 
ioining  landowners,  as  the  rights  of  such 
landowners,  in  contemplation  of  the  statute, 
only  extended  to  low- water  mark;  that  the 
statute  gave  the  defendant  no  right  to  build 
a  wharf  or  dig  a  channel  below  low- water 
mark,  and  no  right  to  build  any  wharf;  and 
that,  even  if  it  did,  it  gave  him  such  right 
only  as  subservient  to  the  plaintiff's  right 
to  plant  and  cultivate  oysters,  and  the  right 
to  build  such  wharf  could  be  exercised  only 
by  obtaining  the  plaintiff's  consent  so  to  do. 
The  court  ruled  adversely  to  the  claims  of 
the  plaintiff,  and  rendered  judgment  for  the 
defendant.  The  view  we  have  taken  of  the 
law  makes  it  unnecessary  for  us  to  examine 
the  Act  of  the  Legislature  referred  to.  If, 
as  we  hold,  the  owner  of  the  uplands  in 
question  had  a  right,  as  incident  to  sudi 
ownership,  to  connect  the  same  by  means  of 
wharves  or  channels  with  the  navigable 
water  of  the  harbor,  nothing  has  been  done, 
so  far  as  appears,  to  legally  deprive  him  of 
that  right,  and  the  designation  of  the 
grounds  for  the  planting  and  cultivation  of 
oysters  under  the  terms  of  the  statute  (Gen. 
Stat.  §§  2^8,  2840,)  is  ineffectual  for  that 
purpose. 

There  is  no  error  in  tM  judgment  appealed 
Jrom. 

The  other  Judges  concurred. 
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STATE  of  Minnesota,  Impleaded,  etc.,  with 
Oscar  M.  Metcalf,  Appt. 


(. 


Minn. 


.) 


*1«  When  the  United  States  has  dlapoaed 
of  the  lands  bordering  on  a  meandered 
lake*  by  patent*  without  reservation  or  re- 
Btrlotion,  it  has  nothing  left  to  convey,  and  any 
patent  thereafter  issued  for  land  formlner  the 
bed,  or  former  bed,  of  the  lake,  is  void  and  in- 
operative. 

8.  Where  the  United  States  has  made 
grants*  without  reservation  or  restric- 
tion*   of  public    lands  bounded    on 

*Headnote6  by  Mitchxll,  J. 


or  other  waters,  the  question  whethet 
the  lands,  forming  the  beds  of  the  waters  be- 
long to  the  state,  or  to  the  ownere  of  the  riparian 
lands,  is  to  be  determined  entirely  by  the  law  of 
the  state  In  which  lands  lie. 

8«  The  same  rules  govern  the  rights  of 
riparian  owners  on  lakes  or  other  stUl 
waters  as  govern  the  rights  of  riparian 
owners  on  streams*  Hence,  if  a  meandered 
lake  is  *'non-navigable,"  in  fact,  the  patentee  of 
the  riparian  land  takes  the  fee  to  the  center  of 
the  lake;  but,  if  the  lake  is  '^navigable^*  in  fact* 
its  waters  and  bed  belong  to  the  state,  in  its 
sovereign  capacity,  and  the  riparian  patentee 
takes  the  foe  only  to  the  water  line,  but  with  all 
the  rights  incident  to  riparian  ownership  on 
navigable  waters,  including  the  right  to  accre- 
tions or  relictions  formed  in  front  of  his  land  by 
the  action  or  recession  of  the  water. 


NOTS.— On  the  subject  of  ponds  and  lakes,  see  |  note^  also  Gouvemeur  v.' National  Ice  Oo.  (N.  T.) 
Concord  Mfg.  Oo.  v.  Robertson  (N.  H.)poit,<l79,  and  I  post,  OM,  and  tioCe. 
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4.  The  dlviidon  of  waters  into  iiaTl- 
i^ble  ajid  nomutTi^^ble  is  o&erely  a 
method  of  dlTldini^  them  into  pnUie 
and  private,  which  is  the  more  natural  claasi- 
flcation:  and  the  definition  or  test  of  navigability 
to  he  applied  to  our  Inland  lakes  mutit  be%uf&- 
ciently  broad  and  liberal  to  include  all  the  public 
usee.  Including  boating  for  pleasure,  for  which 
such  waters  are  adapted.  So  long  as  they  con- 
tinue capable  of  being  put  to  any  beneficial  pub- 
lic use,  they  are  public  waters. 

(January  10, 1806.) 

APPEAL  b^  the  State  from  a  ]ud|^ent  of 
the  District  Court  for  Ramsey  CouDty  in 
favor  of  plaintiffs  in  an  action  brought  to  de- 
termine fui verse  claims  to  certain  vacant  and 
unoccupied  real  estate  which  formerly  consti- 
tuted the  bed  of  a  meandered  lake.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesm-%.  Moses  £•  Clapp,  H.  W.  Childe 
and  W.  N.  Jonee*  for  appellant: 

Whatever  may  be  said  as  to  the  title  of  the 
state  to  the  bed  of  the  lake,  by  virtue  of  sov- 
erei^ty,  it  is  very  apparent  that  the  United 
States  had  no  title  to  convey  to  Gilmore. 

The  conclusiveness  of  a  patent  goes  only  to 
the  government,  and  parties  claiming  under 
junior  patents. 

Sedgwick  &  Wait.  Title  to  Lands.  §  887. 

When  issued  without  authority  it  may  be 
impeached  collaterally. 

Doe  V.  Winn,  24  U.  8.  11  Wheat.  880,  6  L. 
ed.  600;  St.  Louis  Smelt,  <fc  i?^.  Co.  v.  Kemp, 
104  U.  8.  644,  26  L.  ed.  878. 

The  issuance  of  the  patent  is  a  merely  min- 
isterial  act 

Stoddard  v.  Chambers.  48  U.  8.  2  How.  286, 
11  L.  ed.  269;  Dafsis  v.  Wetbbold,  189  U.  8.  507, 
35*  L.  ed.  288;  Hardin  v.  Jordan,  140  U.  8. 
400,  85  L.  ed.  489. 

A  state  court  will  relieve  a^inst  a  patentee 
when  the  issuance  of  a  patent  is  unauthorized. 

Groves  v.  Fulsome,  16  Mo.  544,  57  Am.  Dec. 
247;  Huntsucker  v.  Clark,  12  Mo.  887;  Qaines 
V.  Hale,  16  Ark.  25;  Bagnell  v.  Broderick,  88 
U.  8.  18  Pet.  461,  10  L.  ed.  242. 

The  government  never  owned  or  acq^uired 
title  to  the  beds  of  lakes  within  the  thirteen 
original  states. 

The  new  states  have,  upon  their  admission 
into  the  Union,  the  same  rights,  sovereignty, 
and  jurisdiction,  as  to  the  soil  of  their  navig- 
able waters,  as  the  older  states. 

Gould.  Waters,  g  89;  Re  Bevans,  17  Copp's 
L.  O.  18;  Re  Bums,  2  Copp's  L.  L.  1090;  Web- 
ber v.  State  Harbor  Comrs.  86  U.  8.  18  Wall. 
65,  21  L.  ed.  801 ;  Barney  v.  Keokuk,  94  U.  8. 
388,  24  L.  ed.  228. 

Within  the  history  of  the  government,  it 
never  has  been  its  policy  to  meander  any  lands 
to  which  it  claimed  title. 

The  onlv  purpose  of  meander  lines  is  to 
bound  ana  abut  the  lands  granted  upon  the 
waters  whose  margins  are  thus  meandered. 

Hardin  v.-  Jordan,  140  IT.  8.  880,  85  L.  ed. 
432. 

Where  waters  are  once  meandered  and  the 
abutting  lands  surveved  and  conveyed  by  the 
government  with  reference  thereto,  the  gov- 
ernment is  not  only  thereby  devested  of  all 
previously  assumed  Jurisdiction  but  it  would 
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not  be  in  good  conscience  for  the  government 
to  assume  such  Jurisdiction  or  ownership. 

Mitchell  v.  Smale,  140  U.  8.  41:^,  85  L.  ed. 
444. 

When  the  Revolution  took  place  the  people 
of  each  state  became  themselves  sovereign, 
and,  in  that  character,  had  the  absolute  right 
to  all  their  navigable  waters,  and  the  soils  un- 
der them  for  their  own  common  use,  subject 
only  to  the  rights  since  surrendered  by  the 
Constitution. 

Martin  v.  Waddell,  41  U.  8.  16  Pet.  410,  10 
L.  ed.  1012. 

The  new  states  have  upon  their  admission 
into  the  Union  the  8ame  rights,  sovereignty 
and  jurisdiction,  as  to  the  soil  of  navigable 
waters,  as  the  older  states. 

Oould,  Waters,  ^  89;  Webber  v.  State  Harbor 
Comrs.  and  Barney  v.  Keokuk,  supra. 

The  question  of  ownership  of  the  soil  under 
the  water  is  one  which  each  state  is  entitled  to 
determine  for  itself,  in  accordance  with  its 
views  of  local  law  and  public  policy. 

Barney  v.  Keokuk,  94  U.  8.  834,  24  L.  ed. 
227;  Hardin  v.  Jordan,  140  U.  8.  882-402,  85 
L.  ed.  488-440. 

This  country  adopted  the  common  law  of 
England  only  so  far  as  it  was  applicable  to 
their  situation. 

Jjorman  v.  Benson,  8  Mich.  18,  note;  Perrin 
V.  Lepper,  84  Mich.  292;  Coburn  v.  Harf>ey,  18 
Wis.  148;  Guest  v.  Reynolds,  68  HI.  478. 18  Am. 
liep.  670. 

All  the  learning  of  the  British  tribunals 
before  1878  will  be  found  devoted  almost  ex- 
clusively to  tide  waters.  No  instance  can  be 
found  where  the  case  involved  the  proprietor- 
ship of  a  lake  bed  substantially  denuded  of  all 
its  waters.  They  were  cases,  so  far  as  soil  was 
concerned,  where  the  abutting  land  had  been 
affected  by  the  natural  action  of  the  waters. 
To  whom  shall  the  increase  of  the  abutting  land 
belong?  To  whose  benefit  were  the  waves, 
year  after  year,  imperceptibly,  adding  to  the 
shore  either  by  accretion  or  reliction?  Dis- 
severed from  the  land  of  the  riparian  owners, 
the  deposit  or  the  recession,  save  after  the  lapse 
of  many  years,  it  may  be,  was  of  slight,  if  any, 
value  to  the  crown.  To  meet  sucn  cases  the 
law  of  accretion,  which  is  identical  with  that 
of  reliction,  had  its  origin  and  rests  upon  the 
maxim  de  minimis  non  curat  lex. 

1  Bl.  Com.  *261. 

Will  it  not  be  a  strained  application  of  that 
principle  to  yield  to  plaintiff's  contention  in 
this  case?  When  the  reason  ceases,  the  rule 
also  ceases. 

The  most  reasonable  view  to  take  of  the 
subject,  is  to  regard  such  lakes  and  ponds  as  a 
class  sui  generis,  requiring  the  application  of 
such  salutary  rules  as  will  meet  their  peculiar 
requirements. 

Walker,  Introduction  to  American  Laws, 
7th  ed.  54. 

Courts  elsewhere  have  not  hesitated  to  repu- 
diate commonly  received  notions  as  to  what 
constitutes  the  common  law. 

Canal  Comrs.  v.  People,  5  Wend.  468. 

In  Wheeler  v.  Spinola,  64  N.  Y.  385.  the 
court  says:  "Neither  can  the  rule  as  to  ripa- 
rian ownership  be  applied  to  this  pond  which 
is  applied  to  ordinaiy  fresh- water  streams.  A 
boundary  upon  it  does  not  carry  title  to  its 
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center,  bul'only  to  low-water  mark.  Such  is 
the  rule  as  to  boundaries  upon  natural  ponds 
and  lakes." 

Canal  Gomrs.  v.  People,  supra;  Ghamplain  d 
8t.  L.  B.  Co.  V.  Valentine,  19  Barb.  484;  /Smit/t 
V.  Boehester,  92  N.  Y.  468,  44  Am.  Rep.  893; 
Ledyard  v.  Ten  Eyek,  86  Barb.  102;  Boorman 
V.  Hunnuchs,  42  Wis.  242. 

Indiana  repudiates  the  doctrine  that  the  ri- 
parian owner  owns  to  the  thread  or  center  of 
a  non-navigable  lake. 

Stmer  v.  Rice,  6  L.  R,  A.  887,  121  Ind.  52; 
Edtcardy.  Ogle,  76  Ind.  808;  Trustees  of  SchooU 
V.  Schroll,  120111.  511;  RoekweUv,  Bafdwin,  58 
III.  19;  Indiana  v.  Milk,  11  Biss.  197. 

Messrs.  Stryker  A  Moore*  for  parties  in- 
terested, adversely  to  plaintiffs: 

In  the  case  of  the  lake  here  under  considera- 
tion, no  alluvion  or  reliction  was  possible. 

Alluvion  is  an  addition  made  to  land  by  the 
washing  of  the  sea,  a  navigable  river,  or  other 
steam,  where  the  increase  is  so  gradual  in  its 
progress  tnat  it  cannot  be  perceived  how  much 
is  aaded  in  anv  moment  of  time. 

2  Bl.  Com.  562;  2  RoUe,  Abr.  170. 

Without  a  current,  tide  or  waves,  there  can 
be  no  alluvion  or  reliction;  none  of  these  exist 
in  a  surface  lake. 

Evaporation,  percolation,  and  the  disappear- 
ance of  water  through  draina^,  and  other 
artificial  causes,  are  no  more  like  to  alluvion 
and  reliction  than  is  this  shallow  pool  to  the 
ocean  and  great  rivers  in  which  the  doctrine 
contended  for  by  respondent  originated,  and  to 
which  alone  it  belongs. 

Smith  V.  St.  fj>uis  Public  Schools,  80  Mo.  290; 
Chapman  v.  ffoskins,  2  Md.  Ch.  485.  See 
T/iroop  V.  Coburg  <fc  P.  B.  Co.  5  U.  C.  C.  P. 
509,  and  cases  therein  cited.  Yattel,  Law  of 
Nations,  121;  Callis,  Sewers,  51;  2  Bl.  Com. 
262;  1  Stephen,  Com.  419,  note  p.  See  also  i!:^^. 
Clair  County  v.  L/mngston,  90  U.  S.  23  Wall. 
46,  68,  28  L.  ed.  59,  63;  Lammers  v.  Mssen,  4 
Neb.  250;  Berry  v.  Snyder,  3  Bush,  266,  96  Am. 
Dec.  219. 

Respondent  claims  that  it  is  the  universal 
rule  of  all  states  and  countries  that  the  riparian 
proprietor  owns  in  fee  by  virtue  of  his  grant, 
bounded  by  a  lake,  to  its  center  or  thread.  A 
careful  perusal  of  the  cases  cited  b^  him,  as 
well  as  of  the  following,  which  enunciate  a  rule 
the  reverse  of  that  stated  by  him,  convinces  us 
that  both  the  weight  of  reason  and  authority 
are  against  him. 

See  LaddY.  Osborne,  79  Iowa,  93;  Mariner  v. 
Sr/f.ulte,  13  Wis.  692;  Boorman  v.  Sunnuchs,  42 
Wis.  288;  Delaplaine  v.  Chicago  ds  N,  W.  B. 
Co.  Id.  214;  3  Kent,  Com.  4S9,  note  a;  Bradley 
V.  Rice,  13  Me.  201,  29  Am.  Dec.  501;  JS'elsonv. 
Bvtierfield,  21  Me.  229;  Mansur  v.  Blake,  62 
Me.  88;  Wood  v.  Kdley,  80  Me.  47;  Warren  v. 
Chambers,  25  Ark.  120;  Primvi  v.  Walker,  88 
Mo.  94;  Indiana  v.  MilK  11  Fed.  Rep.  889: 
State  V.  Gihnanton,  9  N,  H.  461;  Paine  v. 
Woods,  108  Mass.  160;  Com.  v.  Vincent,  Id. 
441;  Waterman  v.  Johnson,  18  Pick.  261;  West 
Bo.rbury  v.  Stoddard,  7  Allen,  158;  Canal 
Comrs.  V.  People,  5  Wend.  428;  Wheeler  v. 
^nola,  54  N.  Y.  377:  FUtcher  v.  Phelps,  28 
Yt.  257;  JakewayY.  Barrett,  98Yt.  316;  Austin 
V.  Rutland  R.  Co.  45  Yt.  216;  Trustees  of 
Schools  V.  Schrdll,  120  111.  511;  Seaman  v. 
SmiVi,  24  111.  521;  Kites  v.  Burke,  1  Pugsley 
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(N.  B.)  237;  Burke  v.  JS'iles,  2  Hannaj  (N.  B.) 
166;  ZeOer  v.  Soutliem  Yacht  Club,  84  Lb.  Ann. 
888;  12  Am.  &  Eng.  Encyclop.  Law,  506;  2 
Cruise,  Dig.  386;  Gould,  Waters,  §  203; 
An^Mll,  Watercourses,  §§  41,  42. 

iTough  the  Massachusetts  and  Maine  rule  is 
based  upon  the  Colonial  Ordinance  of  1647,  jet 
it  is  to  be  noted  that  the  courts  give  as  a  reasoo 
for  their  decision,  that  it  is  in  accord  with  the 
common -law  rule. 

Paine  v.  Woods,  snpra. 

The  Minnesota  cases  have  covered  the  follow- 
ing ground,  and  we  think  that  they  have  gone 
no  further.  The  meander  line  is  not  a  bound- 
ary. The  riparian  proprietor  upon  streams 
navigable  in  fact,  and  upon  the  great  lakes, 
owns  the  land  in  fee  to  the  low-water  mark. 

Schurmeier  v.  St.  Paul  db  P.  R.  Co.  10  Minn, 
82;  St.  Paul  d  P.  R,  Co.  v.  Schurmeier,  74  U. 
S.  7  Wall.  272,  19  L.  ed.  74;  St.  Paul,  8.  d  T. 
F.  R.  Co.  V.  St.  Paul  d  P.  R.  Co.  First  Diz.  26 
Minn.  31;  Everson  v.  Waseca,  44  Minn.  247; 
Wait  V.  May  (Minn.)  Feb.  23,  1892. 

And  though  the  riparian  proprietor  does  not 
take  title  in  fee  below  low  water,  he  is  entitled 
to  enjoy  riparian  rights  incident  to  the  land, 
and  he  may  disassociate  such  rights  from  the 
shore  line  and  convey  them  to  persons  having 
no  interest  in  the  original  riparian  estate. 

BHsbine  v.  St.  Paul  d  S.  C.  R.  Co.  23  Minn. 
114;  Rippe  v.  Chicago,  D.  d  M.  R.  Co.  Id.  18; 
Carli  V.  Stillwater,  St.  R.  d  Transfer  Co.  28 
Minn.  378;  Stillwater  Union  Depot  St.  R.  d 
Transfer  Co.  v.  Brunswick,  81  Minn.  297; 
Miller  v.  Mendenhall,  8  L.  R.  A.  89,  43  Minn. 
95;  Hanfard  v.  St.  Paul d D.  R.  Oo.lL.K  A. 
722,  43  Minn.  104;  Minneapolis  Trust  Co.  v. 
Eastman,  47  Minn.  301;  Gilbert  y.  Eldridge,  13 
L.  R.  A.  411,  47  Minn.  210. 

If  the  United  States  did  not  dispose  of  this 
land  through  the  ripdrian  patents,  and  t?e 
think  it  did  not,  title  passed  by  the  Gilmore 
patent.  That  patent  can  only  be  attacked  in 
a  direct  proceeding  to  set  it  aside. 

Davis  V.  Wiebbdd,  139  U.  S.  507.  85  L.  ed. 
288;  St.  Louis  Smelt,  d  Ref.  Co.  v.  Kemp,  104 
U.  S.  636,  26  L.  ed.  875:  Johnson  v.  Towdey,  80 
U.  S.  13  Wall.  72.  20  L.  ed.  485. 

Mr.  Uri  L.  liamprey*  for  respondents: 

In  the  patents  conveying  these  riparian  lands 
pursuant  to  the  survey  of  1858,  the  lake  is  the 
boundary  whether  the  meander  line  coincide 
with  the  shore  or  not. 

Schurmeier  v.  St.  Paul  d  P.  R.  Ch.  10 
Minn.  82;  St.  Paul,  S.  d  T.  F.  R.  Co.  v.  St. 
Paul  d  P.  R.  Co.  First  Div.  !^6  Minn.  31;  Carli 
V.  Stillwater  St.  R.  d  Transfer  Co.  28  Minn. 
373;  Ererson  v.  Waseca,  44  Minn.  247;  St.  Paul 
d  P.  R.  Co.  V.  Schurmeier,  74  U.  S.  7  Wall. 
272,  19  L.  ed.  74;  Jeffens  v.  JSast  Omaha  Land 
Co.  134  U.  S.  178,  38  L.  ed.  872;  Palmer  v. 
Dodd,  64  Mich.  474;  FvUer  v.  Dauphin,  124 
III.  542;  Menasha  Wooden  Ware  Co.  v.  Lau^son, 
70  Wis.  600;  Wright  v.  Day,  38  Wis.  260; 
Boorman  v.  Sunnuchs,  42  Wis.  238;  Spliung  v. 
Moore,  120  Ind.  352;  Gould,  Waters.  §  76; 
Mitciiea  V.  Smale,  140  U.  S.  406,  36  L.  ed. 
442. 

All  additions  to  land,  when  formed  by  grad- 
ual and  imperceptible  degrees,  belong  to  the 
riparian  proprietor.  There  is  no  distinction  in 
this  resi)ect  between  soil  gained  by  accretions 
and  that  uncovered  by  relictions.    Nor  does  it 
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make  any  difference  whether  the  waters  are 
nairigable  or  unnavigable. 

Rome: 

Qaius  (by  Poste),  §  70,  p.  165;  Justinian  (by 
Sandar),  lib.  2,  title  1,  p.  167. 

Fi-ance: 

Code  Napoleon,  lib.  2.  Property,  §  556;  Mor- 
gan y.  Livingiton,  6  Mart.  O.  S.  11. 

England: 

2  Bracton,  chap.  2;  2  Bl.  Com.  *262;  Hale, 
De  Jure  Maris,  chap.  1,  $  2;  King  v.  Yar- 
b&rough,  3  Barn.  &  C.  91;  Be  Huil  d  8.  B,  Co. 
5  Mees.  &  W.  330;  John  Doe  on  Demise  8eeb- 
kriste  d  East  India  Go.  10  Moore,  P.  C.  C.  140. 

This  rule  was  also  the  Hindoo  law. 
'  Museumat  Imam  Bandi  and  Wajid  Ali  Kahn 
▼.  Hurgovind  Ghoae,  4  Moore,  Ind.  App.  403. 

The  United  States: 

Gould,  Waters,  2d  ed.  (1891)  §^56. 

Alabama: 

Hagan  v.  Campbelly  8  Port.  (Ala.)  9,  33  Am. 
Dec.  267. 

Arkansas: 

Warren  v.  Chambere,  26  Ark.  120. 

California: 

Tappendorf  v.  Downing,  76  Cal.  169.  See 
also  Dana  v.  Jackeon  Street  Wha/rf  Co.  31  Cal. 
120,  89  Am.  Dec.  164;  Tayl&r  v.  Underhill,  40 
Cal.  471;   Fillmore  v.  Jennings,  78  Cal.  684. 

Connecticut: 

Welles  V.  Bailey,  55  Conn.  292.  See  also 
Middleton  v.  Sage,  8  Conn.  228;  Perry  v.  Pratt, 
81  Conn.  442;  Lockioood  v.  New  York  d  N.  H, 
B.  Co.  37  Conn.  391. 

Illinois: 

Lovingttton  v.  St.  Clair  County,  64  111.  56; 
Chicago  Dock  d  Canal  Co.  v.  Kinzie,  93  111. 
416.  See  also  Bristol  ▼.  Carroll  County,  95 
m.  84;  Kehr  v.  Snyder,  114  III.  313;  Elgin  v. 
Beckwiih,  119  lU.  367. 

Iowa: 

Kraut  V.  Crawford,  18  Iowa,  554.  87  Am. 
Dec.  414.  See  also  Cook  v.  Burlington,  30 
Iowa,  99,  6  Am.  Rep.  649. 

Kentucky: 

Berry  v.  Snyder,  3  Bush,  266,  96  Am.  Dec. 
219.     See  also  Miller  v.  Hepburn,  8  Bush,  326. 

Louisiana: 

Morgan  v.  Livingston,  6  Mart.  O.  S.  19;  Liv- 
ingsto-n  v.  Heerman,  9  Mart.  O.  S.  656;  Munici- 
pntity  No.  2  v.  Orleans  Cotton  Press,  18  La. 
123:  Kennedy  v.  Municipality  No.  IS,  10  La. 
Ann.  54;  Cambre  y.  Kohn,  8  Mart  N.  S.  295; 
Syndic,  of  Barrett  v.  New  Orleans,  13  La. 
Ann.  105.  See  also  Barre  v.  New  Orleans^  22 
La.  Ann.  612. 

Maryland : 

Linihicum  v.  Coan,  64  Md.  439;  Qiraud  v. 
Hughes,  1  Gill  &  J.  249;  Baltimore  d  0.  R. 
Co.  V.  Chase,  43  Md.  23;  Chapman  v.  Hoskins, 

2  Md.  Ch.  485;  Bidgely  v.  Johvson,  1  Bland, 
Ch.  316,  note;  Ooodsell  v.  Lawson,  42  Md.  348; 
Patterson  v.  Oelston,  23  Md.  432. 

Massachusetts: 

Ingraham  v.  Wilkinson,  4  Pick.  273. 16  Am. 
Dec.  342;  Adams  v.  Froth ingham,  3  Mass.  852, 

3  Am.  Dec.  151.    See  also  Deer^eld  v.  Arms, 

17  Pick.  41.  28  Am.  Dec.  276;  Hopkins  Acad- 
emy V.  Dickinson,  9  Cusb.  544. 

Michigan : 

Webber  v.  Pere  Marquette  Boom  Co.  62  Mich. 
«26. 

Minnesota: 
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Schurmeier  v.  St.  Paul  d  P.  R.  Co.  10  Minn. 
82;  Minneapolis  Trust  Co.  v.  Eastman,  47 
Minn.  301.  See  also  Stillwater  Union  Depot  St. 
R.  d  Transfer  Co.  v.  Brunswick,  31  Minn.  297; 
Brisbine  v.  St.  Paul  d  S.  C.  B.  Co.  23  Minn. 
114;  Carli  v.  Stillwate?^  St.  B.  d  Transfer  Co. 
28  Minn.  373;  Morrill  v.  St.  Anthony  Falls  W. 
P.  Co.  26  Minn.  222;  Wait  v.  May  (Minn.) 
Feb.  23,  1892. 

Mississippi : 

The  Magnolia  ▼.  Marshall,  39  Miss.  110. 

Missouri: 

Smith  y.  St  Louis  Pub.  Schools,  30  Mo.  290; 
Benson  y.  Morrow,  61  Mo.  345;  St.  Louis  v. 
Lemp,  93  Mo.  477;  Campbell  y.  Laclede  Gas 
Light  Co.  84  Mo.  352;  Bl.  Ijmis  Pub.  Schools 
y.  Risley,  40  Mo.  357;  Buse  y.  RusseU,  86  Mo. 
209;   Lamme  y.  Buse,  70  Mo.  463. 

Nebraska: 

Lammers  y.  Nissen,  4  Neb.  245;  Bissell  y. 
Fletcher,  19  Neb.  725. 

N^ew  Hampshire* 

Gerrish  v.  Cloug'h,  48  N.  H.  11,  97  Am.  Dec. 
561.  2  Am.  Rep.  165. 

New  Jersey: 

Camden  d  A.  Land  Co.  y.  Lippineoit,  45  N. 
J.  L.  405. 

New  York  * 

Cook  y.  McClure,  58  N.  Y.  437, 17  Am.  Rep. 
270;  Dickinson  y.  Codwise,  1  Sandf.  Ch.  214, 
7  L.  ed.  304;  HaUey  v.  McCormick,  18  N.  Y. 
147;  Mulry  v.  Norton,  29  Hun,  660;  People  y. 
Jones,  112  N.  Y.  597;  Emans  y.  7\imbull,  2 
Johns.  312. 

North  Carolina: 

Murry  y.  Sermon,  8  N.  C.  56;  Beaufort 
Comrs.  y.  Duncan,  46  N.  C.  234. 

Ohio: 

i>im5  y.  Rickets,  11  Ohio,  311;  Niehaus  v. 
Shepherd,  26  Ohio  St.  40. 

Oregon: 

if»;i^  y.  Delaney,  7  Or.  343;  Pearcy  y,  jBjy- 
&»,  20  Or.  385. 

Pennsylyania: 

Morgan  v.  6i»«,  26  Pa.  51. 

Rhode  Island: 

Prior  y.  Comstock,  17  R.  I.  — . 

South  Carolina: 

Spigener  y.  Cooner,  8  Rich.  L.  301,  64  Am. 
Dec.  755. 

Tennessee: 

McClure  y.  James,  7  Lea,  98. 

Texas: 

Fulton  y.  Frandolig,  63  Tex.  330. 

Vermont: 

A^irton  V.  Eddy,  23  Vt.  519. 

Wisconsin: 

Boorman  y.  Sunnuchs^  42  Wis,  233. 

This  rule  relatiye  to  accretions  has  always 
been  the  law  of  the  Supreme  Court  of  the 
United  States: 

Jefferis  v.  East  Omaha  Land  Co.  184  U.  S. 
178,  33  L.  ed.  872;  New  Orleans  v.  United 
Slates,  35  U.  S.  10  Pet.  662,  9  L.  ed.  573; 
Banks  y.  Ogden,  69  U.  S.  2  Wall.  57,  17  L. 
ed.  818:  St.  Clair  County  v.  Lovingston,  90  U. 
S.  23  Wall.  46,  23  L.  ed.  59;  Jones  v.  Soulard, 
65  U.  S.  24  How.  41,  16  L.  ed.  604;  Jtmes  y. 
Johnston,  59  U.  S.  18  How.  156,  15  L.  ed.  823; 
Johnston  y.  Jones,  66  U.  S.  1  Black,  222.  17 
L.  ed.  120;  St.  rx)uis  Pub.  Schools  v.  Risley,  77 
U.  S.  10  Wall.  99,  19  L.  ed.  850. 

By  law  the  bed  of  the  lake,  whether  covered 
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by  water  or  not, [belongs  to  tbe  riparian  owner. 

Hardin  v.  Jordan,  140  U.  8.  382,  35  L.  ed. 
483;  Jufitinian,  lib.  2,  title  1,  §§  22,  note; 
Poste,  Gains,  lib.  2,  §  72:  Sir  Matthew  Hale, 
De  Jure  Maris,  lib.  1,  cbap.  1;  Woolrych, 
Waters,  *46;  Phear,  Rights  of  Waters,  'll; 
Gould,  Waters,  §  78;  Coulson  &  Forbes, 
Law  of  Waters,  p.  98;  Co.  Litt.  4  a  &  5 
a;  MaeKenzie  v.  Bankes,  L.  R.  3  App. 
Cas.  1324;  Ridgway  v.  Lvdloto,  58  Ind.  248; 
Stoner  v.  Rice,  6  L.  R.  A.  887,  121  Ind.  51; 
Fortyth  v.  Smale,  7  Biss.  201;  Hodges  v,  Wil- 
liame,  »5  N.  C.  331;  FinUy  v.  Hershey,  41 
Iowa,  389;  We^erY.  Pere  Marquette  Boom  Co. 
62  Micb.  622;  Lorman  v.  Benson,  8  Mich.  18, 
77  Am.  Dec.  485;  Ryan  v.  Brown,  18  Mich. 
196,  100  Am.  Dec.  154;  Rice  ▼.  Ruddiman,  10 
Micb.  125;  Cobb  v.  Davenport,  32  N.  J.  L.  369; 
Boormany.  Sunnuchs,  42  Wis.  283. 

The  common  law  is  the  law  of  this  state. 

State  V.  PuUe,  12  Minn.  164;  Blackmari  v. 
Wheaton,  18  Minn.  326;  [jocke  v.  81.  Paul  A  P. 
R.  Co.  First  Did.  15  Minn.  350;  Duteher  v. 
Culfser,  24  Minn.  584. 

Under  the  swamp-land  grant  to  Minnesota, 
until  tbe  proper  steps  have  been  taken  by  the 
proper  officers  to  determine  that  certain  lands 
are  swamp  lands,  and  until  the  same  have  been 
duly  certified  to  or  confirmed  to  the  state,  tbe 
state  has  no  title  to  them  as  against  a  purchaser 
thereof  from  tbe  government.  Such  is  the 
express  provision  of  the  Act  itself. 

Buena  Vista  County  v.  Iowa  Falls  d  8.  C.  R. 
Co.  112  U.  S.  165,  28  L.  ed.  680;  Prior  v. 
Lambeth,  78  Mo.  588. 

The  land  must  be  selected  as  swamp  land 
within  the  two  years'  limitation  contained  in 
tbe  Act,  or  tbe  title  lapses. 

Pengra  v.  Mum,  29  Fed.  Rep.  830;  Cahn  v. 
Barnes,  5  Fed.  Rep.  326. 

Tbe  determination  of  tbe  question,  what  are 
and  what  are  not  swamp  lands  within  tbe  pur- 
view of  tbe  Act,  rests  entirely  with  tbe  secre- 
tary of  tbe  interior,  and  bis  decision,  unless 
impeached  for  fraud  or  mistake  other  than  an 
error  of  judgment,  is  final. 

FrenchY.  Fyan,  93  U.  S.  170.  28  L.  ed.  812. 

When  the  government  has  once  granted  its 
lands  it  cannot  by  any  subsequent  act  or  patent 
defeat  that  grant. 

Burner  Y.Rice,  6  L.  R.  A.  387,  121  Ind.  51; 
FuUer  v.  Dauphin,  124  111.  542;  Taylor  v. 
Underhill,  40  CaL  471;  Minto  v.  Delaney,  7 
Or.  837;  Kraut  v.  Crattford,  18  Iowa,  549; 
Hardin  v.  Jordan,  140  U.  8.  871,  85  L.  ed.  428. 

Sovereignty  is  divided  into  two  classes — do- 
main public  and  domain  of  the  state.  What- 
ever rights  the  state  has  here  are  based  upon 
the  principle  of  domain  public,  not  domain  of 
the  state 

See  Oovld  v.  Hudson  Riwr  R.  Co.  6  N.  Y. 
545:  8mith  v.  Rochester,  92  N.  Y.  477,  44  Am. 
Rep.  893,  and  cases  cited. 

Each  state,  as  sovereign,  has  succeeded  to 
the  rights  which  the  king  formerly  possessed 
in  such  rivers  and  in  the  soil  beneath. 

Gould,  Waters,  §  42. 

All  prerogatives  must  be  for  tbe  advantage 
and  ^ood  of  tbe  people,  otherwise  they  might 
not  be  allowed  bjr  law. 

Bacon,  Abr.  title.  Prerogatives,  p.  1;  Com. 
V.  Charlestown,  1  Pick.  180,  11  Am.  Dec.  161. 

A  stream  is  a  public  highway  whenever  it 
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is  suitable  in  its  natural  condition  for  general 
use  in  travel  or  in  the  transportation  of  prop- 
ertv. 

Gould,  Waters,  §  107;  Hale,  De  Jure 
Mails,  chaps.  2,  8. 

Streams  which  are  not  floatable,  or  cannot 
in  their  natural  state  be  used  for  the  carriage 
of  boats,  rafts  or  other  property,  are  absolutely 
private. 

Gould,  Waters^  §  108,  and  many  cases  cited. 

The  mere  possibility  of  occasional  use  dur- 
ing brief  or  extraordinary  freshets  does  not 
give  it  a  public  character. 

Gould,  Waters,  $^  109;  Munson  v.  Hunger- 
ford,  6  Barb.  265;  Morgan  v.  King,  35  N.  Y. 
454,  91  Am.  Dec.  58;  Morgan  v.  King,  18 
Barb.  277;  Morgan  v.  King,  30  Barb.  9;  Curtis 
V.  Keesler.  14  Barb.  511;  Olson  v.  MerriU,  42 
Wis.  208;  Thunder  Bay  Hirer  Boom  Co.  v. 
8peeehley,  81  Mich.  336,  18  Am.  Rep.  184; 
Middleton  v.  F2at  River  Boom  Co.  17  Mich. 
588;  Hubbard  v.  Bell,  54  III.  110.  5  Am.  Rep. 
98;  Cates  v.  Wadlington,  1  McCord,  L.  580.  10 
Am.  Dec.  699;  Brown  v.  Chadboume,  31  Me. 
9,  50  Am.  Dec.  641;  Treat  v.  Lord,  42 Me.  552, 
66  Am.  Dec.  298;  Lewis  v.  Coffey  County,  77 
Ala.  190,  54  Am.  Rep.  55;  Article  on  Streams 
Periodically  Navigable,  6  Alb.  L.  J.  407. 

Tbe  public  right  is  luoaited  to  those  streams 
and  inlets  which  are  capable  of  public  use. 

Rawe  V.  Granite  Bridge  Corp.  21  Pick.  844; 
UniUd  States  v.  The  Montello,  87  U.  S.  20 
Wall.  430,  22  L.  ed.  391;  United  States  v.  New 
Bed/Old  Bridge,  1  Woodb.  &  M.  401;  Wethers 
field  V.  Humphrey,  20  Conn.  218;  Qlover  v. 
Powell,  10  N.  J.  Eq.  211;  Flanagan  v.  Phila- 
delphia, 42  Pa.  219;  Sullivan  v.  8pottsu>ood, 
82  Ala.  163;  AttyOen.  v.  Woods,  108  Mass. 
436,  11  Am.  Rep.  380;  Colchester  v.  Brooke,  7 
Q.  B.  339. 

The  public  right  may  be  extinguished  by 
natural  causes  like  recession  of  the  water. 

Rex  V.  Montague,  4  Bam.  &  C.  698. 

Fresh-water  streams  which  are  not  a  com 
mon  passage  are  private  property. 

Gould,  Waters.  §  46,  and  many  cases  cited; 
Hodges  v.  Williams,  95  N.  0.  831,  59  Am. 
Rep.  242;  Stapp  v.  T/ie  Clyde,  43  Minn.  198. 

Where  riparian  estates  are  conveyed  the 
general  presumption  is  that  the  purchaser's 
title  extends  as  far  as  the  grantor  owns.  And 
this  rule  applies  to  a  grant  from  the  crown,  a 
state,  or  the  United  States.  £ven  a  marsh, 
bayou,  or  swamp  may  constitute  a  well-de- 
fined boundary  of  a  tract  of  land,  and  tbe 
thread  of  the  channel  or  stream  flowing  through 
it,  if  any,  may  be  regarded  as  the  {boundary 
line. 

Gould,  Waters,  2d  ed.  §^  195,  196;  Boston 
V.  Richardson,  18  Allen,  155;  In  graham  v. 
Wilkinson,  4  Pick.  268.  16  Am.  Dec.  842; 
Pratt  Y.  Ixtmson,  2  Allen,  275-284;  Devonshire 
V.  Pattinson,  L.  R.  20  Q.  B.  Div.  268;  Miekleth- 
wait  v.  Newlay  B.  Co.  L.  R.  33  Cb.  Div.  133: 
Wright  v.  Howard,  1  Sim.  &Stu.  190;  Wi^iaH 
V.  WyUie,  1  Macq.  H.  L.  Cas.  889;  TyUr  v. 
Wilkinson,  4  Mason,  397;  Thomas  v.  Hatch.  8 
Sumn.  170;  Johnson  v.  Anderson,  18  Me.  76; 
Jackson  v.  Hathaway,  15  Johns.  447;  Varick 
V.  Smith,  9  Paige,  547,  4  L.  ed.  %l\\Watton  v. 
Tifft,  14  Barb.  216;  Demeyer  v.  Le^,  18  Barb. 
16;  Hammond  v.  McLachlan,  1  Sandf.  823; 
Herring  v.  Fisher,  1  Sandf.  844:  Jackson  v. 
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Louw,  12  Johns.  252;  People  v.  Law,  84  Barb. 
494;  Wetmare  v.  Law,  34  Barb.  515;  Gave  v. 
White,  20  Wis.  426;  Arnold  v,  Elmore,  16  Wis. 
609;  Newhall  v.  Ire»on,  8  Gush.  595,  54  Am. 
Dec.  790;  Buck  v.  8quiers,  22  Vt.  484;  Stan- 
fiyrd  V.  Mangin,  30  Ga.  855;  WiUiams  ▼.  ^- 
<^/7;ian,  28  N.  0.  585,  85  Am.  Dec.  760;  Rix 
V.  Johnson,  5  N.  H.  520.  22  Am.  Dec.  472; 
Hammond  v.  Ridgely,  5  Harr.  &  J.  245.  9  Am. 
Dec.  522;  KingOand  v.  Chittenden,  6  Lans.  15; 
Muller  V.  Zawrfa,  81  Tex.  265,  98  Am.  Dec. 
529;  N(yrris  v.  Ball  1  Mich.  202;  I^d  v.  ^<^ 
ney,  12  Moore,  P.  C.  C.  478;  Boston  y.  Rich- 
ardson, 105  Mass.  851-855;  Lunt  v.  Holland, 
14  Mass.  149;  Cold  goring  Iron  Works  v.  Tol- 
land, 9  Gush.  492;  Claremont  t.  Carlton,  2  N. 
H.  869,  9  Am.  Dec.  88;  Ex  parte  Jennings,  6 
Cow.  518,  16  Am.  Dec.  447;  Arthur  v.  Case,  1 
Paige,  447.  2  L.  ed.  710;  Cooi>ert  v.  &  Conner, 
8  Watts,  470;  j5a|f«9  v.  Bowman,  1  Rand.  (Va.) 
417-420;  Browne  v.  Kennedy,  5  Harr.  &  J.  195; 
Ridgeiy  y.  Johnson,  1  Bland,  Gh.  816. 7i(7ta/ 
MiddUton  v.  Pritdiard,  4  111.  510,  88  Am. 
Dec.  112;  Morgan  v.  Reading,  8  Smedes  &  M. 
366;  7%<;  Magnolia  v.  Marshall,  89  Miss.  109; 
(/ai?»^  V.  Chambers,  8  Ohio,  496;  f7o;}«a  ▼.  /8o^£^ 
ard.  65  U.  8.  24  How.  41,  16  L.  ed.  604; 
Lawson  v.  Mowry,  52  Wis.  219;  Cansler  v. 
Henderson,  64  N.  C.  469;  ift/jT  v.  Toftgy,  56  N. 
Y.  688;  Phinney  v.  Fa^te,  9  Gray,  269,  69 
Am.  Dec.  288;  Waterman  ▼.  Johnson,  18  Pick. 
261;  Mansnr  v.  PtoA:«,  62  Me.  88;  Holden  v. 
Chandler,  61  Vt.  291;  ifiK  /?twr  TFlw^  Mfg. 
Co.  V.  Smith,  84Gonn.  462:iVt?»m  v.  Raboteau, 
56  Mo.  407;  Dunklee  ▼.  Wfiton  i?.  C^<?.  24  N. 
H.  489;  Smith  v.  i^brrf,  48  Wis.  115-168;  dr- 
ter  V.  Chesapeake  d  0.  5.  Cfe.  26  W.  Va. 
644,  58  Am.  Rep.  116;  Thirner  v.  Holland,  54 
Mich.  300;  Brumagin  v.  Bradshaw,  89  Gal.  24; 
i^<?W«-  V.  Bonnet,  2  McMull.  L.  44.  87  Am. 
Dec.  545;  Brooks  v.  BHtt,  15  N.  G.  481. 

Mitchell,  c7. ,  delivered  the  opinion  of  the 
court : 

In  1853,  at  the  time  of  making  the  United 
States  survey  of  sections  4,  5,  8,  and  9, 
township  28,  range  22,  there  was  in  the 
center  oi  these  four  sections  a  shallow,  non- 
navigable  lake,  comprising  about  300  acres, 
which  the  government  surveyor  meandered, 
in  accordance  with  the  rules  and  instructions 
of  the  department,  "to  meander  all  lakes  and 
deep  ponds  of  the  area  of  twenty-five  acres 
and  upwards,"  (1  Lester,  Land  Laws,  714,) 
and  in  doing  so  ran  the  meander  lines  sub- 
stantially along  the  margin  of  the  lake.  The 
lake  and  the  meanders  thereof  appear  on  the 
offloial  plat  of  the  survey,  and  are  referred 
in  the  field  notes.  By  this  survey  the  lands 
bordering  on  the  lake  were  subdivided  into 
fractional  governmental  subdivisions  and 
lots,  the  lake  forming  the  boundary  thereof 
on  one  side.  The  survey  and  plat  were  ap- 
proved by  the  secretary  of  the  interior  in 
18«>4.  Subsequently,  and  prior  to  1856,  the 
United  States,  by  patents,  conveyed,  without 
reservation  or  restriction,  to  various  parties, 
all  of  these  lands,  which  were  described  in 
the  patents  by  their  governmental  subdivis- 
ion or  lot,  according  to  the  plat  and  sur\'ey, 
which  were  referred  to  in,  and  made  part  of, 
the  patents.  By  sundry  mesne  conveyances 
from  the  patentees,  the  plaintiffs  and  de- 
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fendant  Metcalf  have  become  the  owners  of 
all  these  riparian  lands.  Since  the  survey 
in  1853  the  lake  has  been,  throusrh  natural 
causes,  ^adually  and  imperceptibly  drying 
up,  until  now  its  former  bed  is  all  dry  land. 
In  1860,  after  the  lake  had  partially  dried 
up,  the  United  States  land  department  caused 
a  survey  to  be  made  of  the  land  constituting 
that  part  of  the  former  bed  of  the  lake  &i%^ 
uate  between  the  original  meander  line  and 
the  then  existing  margin  of  the  lake,  and  in 
18*23  assumed  to  issue  a  patent  therefor  to 
one  Gil  more,  who  subseauently  conveyed  to 
plaintiffs  and  Metcalf,  who  assert  title  to  the 
former  bed  of  the  lake  both  as  grantees  of 
the  riparian  lands  according  to  the  original 
survey  of  1853,  and  also,  in  part,  under  the 
Gilmore  patent.  The  state,  on  the  other 
hand,  claims  that  the  Gilmore  patent  is  void, 
and  that  the  patents,  accord ini;  to  the  original 
United  States  survey,  only  conveyed  the~land 
to  the  margin  of  the  lake,  as  it  then  existed, 
and  that  the  former  bed  of  the  lake  belongs 
to  the  state,  in  its  sovereign  capacity.  In 
the  pleadincrs  the  state  also  asserted  title 
under  the  "*  swamp -land  ^rant''  from  the 
United  States ;  but  this  claim  was  abandoned 
on  the  trial,  and  very  properly  so,  because, 
for  manifest  reasons,  it  was  entirely  unten- 
able. 

It  will  be  thus  seen  that  the  question  pre- 
sented is,  What  rights  in  or  to  the  soil  under 
water  does  the  patentee  of  land  bounded  by 
a  meandered  inland  lake  acquire  by  his 
patent?  The  same  question  was  suggested  in 
Huntsman  v.  Hendricks,  44  Minn.  423,  but 
not  decided,  in  view  of  its  great  importance, 
and  the  fact  that  it  was  not  fully  argued  by 
counsel.  The  importance  of  the  question, 
both  to  the  public  and  to  riparian  owners, 
is  apparent,  when  we  consider  that  there  are 
many  thousand  of  such  lakes  in  this  state, 
which,  although  most  of  them  may  not  be 
adapted  for  navigation,  in  its  ordinary,  com- 
mercial sense,  have  been,  from  the  earliest 
settlement  of  the  state,  resorted  to  and  used 
by  the  people  as  places  of  public  resort,  for 
purposes  or  boating,  fishing,  fowling,  cut- 
ting ice,  etc.,  and  the  further  fact  that  ob- 
servation teaches  that  the  waters  of  many  of 
these  lakes  are,  from  natural  causes,  slowly 
but  imperceptibly  receding,  so  that  a  part 
of  what  was  their  bed  when  surveyed  has,  or 
in  time  will,  become  dry  land.  The  right 
of  the  public  to  use  these  lakes  for  the  pur- 
poses referred  to,  as  well  as  the  right  of 
riparian  owners  to  these  relicted  lands,  and 
consequently  their  right  of  access  to  the  water 
after  such  reliction  occurs,  are  therefore  all 
involved  in  the  question  presented.  The 
question  ought  to  be  approached  and  con- 
sidered from  a  practical,  as  well  as  leiral, 
standj^oint ;  and  as  the  common  law  is  a  body 
of  principles,  and  not  of  mere  arbitrary  rules, 
the  effort  should  be  to  apply  the  spirit  and 
reason  of  these  principles  to  the  state  of 
facts  presented. 

There  are  certain  matters  which  are  so  well 
settled  that  they  may  be  summarily  disposed 
of  at  the  outset.  Without  troubling  our- 
selves to  consider  what  were  the  rights  of  the 
United  States  in  these  waters  before  they 
conveyed  the  lands  bordering  on  them,  it  is 
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well  settled  that,  having  disposed  of  lands 
bordering  on  a  meandered  lake  by  patent, 
without  reservation  or  restriction,  they  have 
nothing  left  to  convey,  and  consequently  the 
land  department  was  thereafter  without  ju- 
risdiction, and  the  Gilmore  patent,  issued  in 
1878,  was  inoperative  and  void ;  also  that  a 
meander  line  is  not  a  boundary,  but  that  the 
water  whose  body  is  meandered  is  the  true 
boundary,  whether  the  meander  line  in  fact 
coincides  with  the  shore  or  not;  also,  that 
grants  by  the  United  States  of  its  public 
lands  bounded  on  streams  or  other  waters, 
made  without  reservation  or  restriction,  are 
to  be  construed  according  to  the  law  of  the 
state  in  which  the  lands  lie;  and,  conse- 
quently, whether  the  land  forming  the  beds 
of  these  lakes  belongs  to  the  state,  or  to  the 
owners  of  the  riparian  lands,  is  a  question 
to  be  determined  entirely  by  the  laws  of 
Minnesota.  In  support  of  these  propositions, 
we  need  only  cite  Hardin  v.  Jordan,  140  U. 
8.  371,  35  L.  ed.  428 ;  and  Mitchdl  v.  Sinale, 
140  U.  8.  406,  85  L.  ed.  442. 

In  at.  Paul,  8.  d  T.  F,  R.  Go.  v.  St.  Paul 
&  P.  H.  Co.  First  JDiv.,  26  Minn.  81,  this 
court  was  led,  from  certain  dicta  in  St.  Paul 
d  P.  R.  Co.  V,  Schunneier,  74  U.  S.  7  Wall. 
272,  19  L.  ed.  74,  to  suppose  that  the  suoreme 
court  of  the  United  States  meant  to'  hold 
otherwise  as  to  patents  of  public  lands 
bordering  on  navigable  streams;  but  that 
no  such  doctrine  has  been  adopted  by  that 
court  is  evident  from  Barney  v.  Keokuk,  94 
U.  S.  824.  24  L.  ed.  224,  and  subsequent 
cases.  We  therefore  approach  the  question 
in  this  case  un trammeled  b^  the  binding 
authority  of  any  Federal  decisions,  or  even 
by  any  direct  decisions  in  this  state,  in 
which*^this  is  still  an  open  question.  What 
the  relative  rights  of  the  state  and  of  ripa- 
rian owners  in  the  waters  and  beds  of  these 
lakes  are,  largely  depends  upon  the  ques- 
tion whether  the  rules  of  law  as  to  the  rights 
of  grantees  of  lands  bordering  on  running 
streams  are  applicable  to  grants  of  land 
bordering  on  lakes.  The  early  English  de- 
cisions, aealing,  as  they  did,  mainly  with 
arms  of  the  sea  and  rivers  in  which  the  tide 
ebbed  and  tlowed,  furnish  but  little  light  on 
this  subject.  In  many  of  the  states  of  the 
Union,  this  branch  of  the  law  is  still  some- 
what unsettled,  and,  as  said  in  Huntsman 
v.  HendHeks,  supra,  the  decisions  are  some- 
what conflicting.  The  subject  was  recently 
very  ably  and  exhaustively  considered  by  the 
eminent'^jurist,  the  late  Justice  Bradley,  in 
Hardin  v.  Jordan,  supra,  in  which  all  the  au- 
thorities— Roman,  English,  and  American- 
are  collected  and  reviewed ;  and  we  think 
we  may  fairly  say  of  the  decision  in  that 
case  that  the  result  and  logic  of  it  is  that, 
at  common  law,  the  rules  governing  riparian 
rights  on  streams  apply,  mutatis  mutandis, 
to  grants  of  land  bordering  on  lakes ;  con- 
sequently, if  they  are  non-navigable  the 
grantees,  if  their  grants  are  without  reserva- 
tion or  restriction,  take  to  the  center  of  the 
lake,  but  that  if  they  are  navigable  the 
grantees  take  the  fee  only  to  high  water,  but 
with  all  the  riparian  rights  incident  to  the 
ownership  of  riparian  land,  including  the 
right  to  accretions  and  relictions.     It  is  true 
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that  case  was  controlled  by  the  law  of  Illi- 
nois, and  the  only  question  was  what  the  law 
of  that  state  was;  but,  having  determined 
that  the  courts  of  Illinois  haa  adopted  the 
common  law  on  the  subject,  it  became  neces- 
sary to  ascertain  what  the  common  law  was ; 
and  in  that  point  of  view  the  conclusion 
arrived  at  on  that  question  is  pertinent  here. 

As  has  been  already  suggested,  there  are 
but  few  authorities  on  the  question  in  Eng- 
land ;  for  in  England  proper  there  are  but 
few  lakes,  and  in  Scotland  the  civil  law 
prevails.  The  case  of  Bristow  v.  Cormican, 
L.  R.  3  App.  Gas.  641,  goes  far  towards  sus- 
taining the  conclusion  reached  in  Hardin 
V.  Jordan,  although  it  must  be  admitted  that 
it  is  left  in  some  doubt  as  to  whether  the 
presumption  of  ownership  to  the  thread  of 
the  stream,  which  exists  with  regard  to 
owners  of  land  on  the  banks  of  nontidal 
streams  of  running  water,  exists  also  on  in- 
land lakes,  navigable  in  fact,  but  nonnaviga- 
ble  in  the  common- law  sense. 

Coulson  &  Forbes,  in  their  work  on  the 
Law  of  Waters,  (page  98, )  say  that  it  does 
not  appear  that  by  the  English  law  there  is 
any  difference  as  to  the  ownership  of  the  soil 
between  land  covered  with  still  and  running 
water,  except,  perhaps,  in  the  case  of  large 
inland  lakes  or  seas,  where  the  rule  that  tlie 
adjoining  riparian  owner  is  owner  ad  medium 
filum  atmcR  might  cause  inconvenience. 

The  decisions  in  Massachusetts,  (of  which 
Maine  was  a  part,)  and  which  have  been  fol- 
lowed in  most  of  the  New  England  states, 
are  not  particularly  in  point,  for  the  reason 
that  they  have  their  foundation  in  the  col- 
onial ordinance  of  1641-47,  prohibiting  towns 
from  granting  away  ponds  containing  more 
than  10  acres,  called  "* great  ponds,"  and  pro- 
viding  that  such  ponds  should  be  free  to  the 
public  for  fishing  and  fowling. 

In  New  Jersey,  which  adhered  strictly  to 
the  old  common- law  definition  of  ^  navigable 
waters,"  it  was  held  that  a  lake  (which, 
according  to  the  English  common  law,  was 
non-navigable)  was  the  private  property  of 
the  riparian  owner:  thus  applying  Uic  same 
rule  that  would  be  applied  m  case  of  a  non- 
navigable  stream,  (khb  v.  Davenport,  82  N. 
J.  L.  869. 

Whatever  doubt  once  existed  as  to  the  law 
in  New  York  would  seem  to  be  fully  set  at 
rest  by  the  recent  decision  of  the  court  of  ap- 
peals (second  division)  in  Ooutemeur  v.  J\V/. 
tioTuU  Ice  Co.,  184  N.  Y.  855,  post,  695,  in 
which,  after  reviewing  all  the  decisions  of  the 
state  on  the  subject,  the  court  holds  ^'that  a 
deed  of  land  bordering  on  a  small,  non-naviga- 
ble lake  or  pond  is  prima  facie  presumed  to 
convey  title  to  the  center,  "saying  there  would 
seem  to  be  no  substantial  reason  for  the  ap- 
plication of  a  different  rule  in  the  legal  con- 
struction of  grants  of  land  bounded  on  them 
than  is  applied  to  conveyances  bounding 
premises  on  fresh -water  streams,  and  that  the 
difficulty  in  locating  lines,  under  this  rule, 
of  different  proprietors,  is  not  an  objection 
to  its  general  application,  as  the  same  diffi- 
culties would  be  met  with  in  the  bays  or 
bends  of  rivers. 

Substantially  the  same  views  are  expressed 
in  Lembeck  v.  Nye,  47  Ohio  St.  836,  8  L.  R. 
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A.  578,  the  court  saviDg  that  no  solid  ground 
is  readily  perceived  for  limiting  a  grant  of 
land  bordering  on  a  non-navigable  lake  to  the 
water's  edge,  when,  in  the  case  of  a  non- 
navigable  stream,  its  operation  extends  to 
the  center. 

In  Ridfficay  v.  LtuUato,  58  Ind.  348,  it  was 
held  that  the  owner  of  land  bordering  on  a 
non-naviffable  lake,  lying  within  the  con- 
gressional survey,  is  the  owner  of  the  bed  of 
the  lake  to  the  thread  thereof,  or  a  line  along 
the  middle  of  the  lake ;  the  court  adding 
that  they  could  see  no  difference  between  non- 
navigable  lakes  and  non-navigable  rivers, 
although  later,  as  will  be  seen,  the  court 
somewhat  limited  this  common-law  right. 

In  Rice  v,  RuddimaUy  10  Mich.  125,  the 
rule  of  riparian  ownership  previously  ap- 
plied to  the  Detroit  river  was  applied  to  Lake 
Muskegon  ;  the  court  saying  that  they  were 
not  able  to  discover  any  fact  or  circumstance 
sufficient  to  make  a  substantial  difference  in 
principle  between  the  two  cases,  and  that 
the  general  understanding  and  common  usage 
of  me  country  have  as  clearly  recognized 
the  principles  of  riparian  ownership  with 
reference  to  lakes  as  to  rivers  within  the 
state,  and  repudiared  any  distinction  as  ar- 
bitrary, havine  no  foundation  in  the  nature 
of  thin^.  The  same  court,  in  Clute  v. 
Fisher,  &  Mich.  48,  (followed  in  SUmer  v. 
Rice,  121  Ind.  61,  6  L.  R.  A.  387,  limited 
this  common-law  right  by  holding?  that  the 
riparian  owner  of  a  fractional  lot  bounded 
by  a  non-navigable  lake  could  only  take  so 
much  of  the  lake  as  is  required  to  fill  out 
the  subdivision  of  the  section  which  he 
owned.  The  court  seemed  to  think  that  they 
were  required  to  so  hold,  under  the  decision 
in  Brmon  v.  Clements,  44  U.  S.  8  How.  660, 
11  L.  ed.  767,  but  which,  with  due  deference, 
does  not  seem  to  us  to  have  the  least  appli- 
cation to  the  question  of  riparian  rights 
under  a  j^rant  oi  land  bordering  on  water. 
But,  having  held  that  the  bed  of  a  non-navi- 
gable lake  belonged  neither  to  the  state  nor 
the  United  States,  the  court  was  compelled 
to  the  somewhat  peculiar  position  of  holding 
that  if  the  lake  was  so  large  that  the  lines 
of  the  granted  lots  or  fractional  subdivisions 
would  not,  when  extended,  embrace  the  whole 
of  it,  then  the  riparian  ownership  would 
extend  to  the  center.  We  are  compelled  to 
the  conclusion  that  this  attempted  limitation 
upon  riparian  ownership  is  illogical,  purely 
arbitrary,  and  impracticable. 

The  same  question  has  been  before  the 
courts  of  Wisconsin  in  several  cases.  Dda- 
pltiine  V.  Chicago  &  N.  IF.  R.  Co.  42  Wis. 
214,  24 Am.  Rep.  886;  BoarmanY.  Sunnuchs, 
42  Wis.  283,  and  Diedrich  v.  NorthtDest&m 
V.  R.  Co.  42  Wis.  248,  24  Am.  Rep.  899. 
The  general  result  of  these  decisions  is  that, 
while  the  courts  of  that  state  hold  that, 
whether  a  stream  is  navigable  or  non-navi- 
gable in  fact,  the  title  of  Uie  bed  to  the  cen- 
ter of  th*  current  is  in  the  owner  of  the  bank, 
but  that  as  to  lakes  a  different  rule  applies, 
and  that  the  owner  of  the  land  bordering  on 
any  meandered  lake,  whether  navigable  in 
fact  or  not,  takes  the  land  only  to  the  water's 
edge ;  but  no  special  reason  is  given  why  a 
different  rule  should  be  applied.    The  courts 
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of  that  state  do,  however,  bold  that  the  ri- 
parian proprietor  has,  as  such,  the  exclusive 
ri/g:ht  of  access  to  and  from  the  lake  in  front 
of  his  land,  and  of  building  his  piers  and 
wharves  in  aid  of  navigation,  not  interfer- 
ing with  the  public  easement  where  the  lake 
is  navigable ;  also,  that  he  has  the  accretions 
formed  upon  or  against  his  land,  and  those 
portions  of  the  bed  of  the  lake  adjoining 
his  land  which  may  be  uncovered  by  the  re- 
cession of  the  water ;  there  being  no  distinc* 
tion  in  respect  to  ^the  rights  of  riparian 
owners,  between  accretions  and  relictions. 
With  these  rights  conceded  to  the  riparian 
owner,  the  question  'whether  the  fee  of  the 
bed  of  the  lake,  while  it  remains  covered 
with  water,  is  in  him  or  in  the  state,  is  more 
speculative  than  practical.  In  most  cases 
where  a  disiinction  has  been  made  between 
riparian  rights  on  streams  and  on  lakes  it 
seems  to  have  been  merely  assumed,  without 
much  consideration,  that  the  rules  applicable 
to  running  water  were  not  applicable  to 
lakes  or  ponds.  The  only  reasons  we  have 
ever  seen  suggested  for  a  distinction  are — 
F^rtt,  the  supposed  difficulty  of  running  the 
lines  between  adjoining  riparian  owners  of 
lands  bordering  on  lakes,  and,  second,  the 
supposed  injustice  that  might  result,  in  some 
cases,  in  giving  the  owner  of  a  very  small 
estate  on  the  shore  of  a  lake  a  very  large  re- 
liction in  froni;  of  it.  But  it  seems  to  us 
that  neither  of  the%  are  adequate  reasons  for 
departing  from  a  well  settled  principle. 
Both  of  them  are  more  imaginary  than  real, 
and  would  occur  only  in  exceptional  or  ex- 
treme cases,  and  are  almost  as  likely  to  occur 
in  the  case  of  riparian  ownership  on  a  tor- 
tuous river,  with  an  ill -defined  or  change- 
able channel,  as  in  the  case  of  such  owner- 
ship on  the  borders  of  a  lake.  The  owner 
of  a  mere  "rim**  on  Uie  bank  of  a  river  may 
sometimes  acouire  an  accretion  or  reliction 
much  larger  than  the  parent  estate,  but  that 
is  an  incident  to  all  riparian  ownership ;  and 
it  was  never  suggested,  in  the  case  of  a 
stream,  that  such  a  state  of  facts  furnished 
any  reason  for  making  the  case  an  exception 
to  the  general  rule. 

Courts  and  text- writers  sometimes  give  very 
inadequate  reasons,  bom  of  a  fancy  or  con- 
ceit, for  very  wise  and  beneficent  principles 
of  the  common  law;  and  we  cannot  help 
thinking  this  is  somewhat  so  as  to  the  ri^ht 
of  a  riparian  owner  to  accretions  and  relic- 
tions in  front  of  his  land.  The  reasons 
usually  given  for  the  rule  are  either  that  it 
falls  within  the  maxim,  de  minimis  lex  non 
curat,  or  that,  because  the  riparian  owner  is 
liable  to  lose  soil  by  the  action  or  encroach- 
ment of  the  water,  *he  should  also  have  the 
benefit  of  any  land  gained  by  the  same  ac- 
tion. But  it  seems  to  us  that  the  rule  rests 
upon  a  much  broader  principle,  and  has  a 
much  more  important  purpose  in  view,  viz. 
to  preserve  the  fundamental  riparian  right — 
on  which  all  others  depend,  and  which  often 
constitutes  the  principal  value  of  the  land — 
of  access  to  the  water.  The  incalculable 
mischiefs  that  would  follow  if  a  riparian 
owner  is  liable  to  be  cut  off  from  access  to 
the  water,  and  another  owner  sandwiched  in 
between  him  and  it,  whenever  the  water  line 
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had  been  changed  by  accretions  or  relictions, 
are  self-evident,  and  have  been  frequently 
animadverted  on  by  the  courts.  These  con- 
siderations certainly  apply  to  riparian  owner- 
ship on  lakes  as  well  as  on  streams.  Take 
the  case  in  hand,  of  our  small  inland  lakes, 
the  waters  of  many  of  which  are  slowly  but 
gradually  receding.  The  owners  of  lands 
bordering  on  them  have  often  bought  with 
reference  to  access  to  the  water,  which  usually 
constitutes  an  important  element  in  the  value 
and  desirability  of  the  land.  If  the  rule 
contended  for  by  the  appellants  is  to  prevail, 
it  would  simply  open  the  door  for  prowling 
speculators  to  step  in  and  acquire  title  from 
the  state  to  any  relictions  produced  in  the 
course  of  time  by  the  recession  of  the  water, 
and  thus  deprive  the  owner  of  the  original 
shore  estate  of  all  riparian  rights  including 
that  of  access  to  the  water.  Tne  endless  lit- 
igation over  the  location  of  the  original 
water  lines,  and  the  grievous  practical  in- 
justice to  the  owner  of  the  original  riparian 
estate,  that  would  follow,  would,  of  them- 
selves, be  a  sultlcient  reason  for  refusing  to 
adopt  any  such  doctrine.  That  the  state 
would-  never  derive  any  considerable  pecu- 
niarv  benefit.— certainly,  none  that  would 
at  all  compensate  for  the  attendant  evils, — 
we  may,  in  the  light  of  experience,  safely 
assume.  Our  conclusion,  therefore,  is  that 
upon  both  principle  and  authority,  as  well 
as  consideration  of  public  policy,  the  com- 
mon law^  is  that  the  same  rules  as  to  riparian 
rights  which  apply  to  streams  apply  also  to 
lakes,  or  other  boaies  of  still  water.  In  this 
state,  we  have  adopted  the  common  law  on 
the  subject  of  waters,  with  certain  modifi- 
cations, suited  to  the  difference  in  conditions 
between  this  country  and  England,  the  prin- 
cipal of  which  are  that  navigability  in  fact, 
and  not  the  ebb  and  flow  of  the  tide,  is  the 
test  of  navigability,  and  that  we  have  repu- 
diated the  doctrine  that  the  state  has  any 
private  or  proprietary  right  (as  had  the  king) 
m  navigable  waters,  but  that  it  holds  them 
in  its  sovereign  capacity,  as  trustee  for  the 
people,  for  public  use.  In  accordance  with 
the  rules  of  the  common  law,  we  therefore 
hold  that  where  a  meandered  lake  is  non-nav- 
igable in  fact,  the  patentee  of  land  bordering 
on  it  takes  to  the  middle  of  the  lake ;  that 
where  the  lake  is  navigable  in  fact,  its  waters 
and  bed  belong  to  the  state,  in  its  sovereign 
capacity,  and  tnat  the  riparian  patentee  takes 
the  fee  only  to  the  water's  edge,  but  with 
all  the  rights  incident  to  riparian  ownership 
on  navigable  waters,  including  the  right  to 
accretions  or  relictions  formed  or  produced 
in  front  of  his  land  by  the  action  or  reces- 
sion of  the  water.  Of  course,  it  is  a  famil- 
iar principle  that  these  riparian  rights  rest 
upon  title  to  the  bank  or  shore,  and  not  upon 
title  to  the  soil  under  the  water.  Compar- 
ing what  was  said  in  Schurmeier  v.  8t.  Paul 
4S:  P.  R.  Co.  10  Minn.  82,  (Gil.  59,)  with 
what  is  perhaps  implied  in  8t.  Paxil,  8.  dt  T. 
F.  R.  Co.  V.  8t.  Paul  di  P.  R.  Co.  First  Div. , 
26  Minn.  31,  it  may  be  not  entirely  clear 
whether  the  doctrine  of  this  court  is  that  a 
patimtee  of  land  on  navigable  water  takes 
the  fee  to  low  water,  or  only  to  high  water ; 
but  this  is  a  matter  of  little  practical  im- 
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portance  in  any  case,  and  of  none  in  the  pres- 
ent one. 

What  has  been  already  said  is  sufficient 
for  the  purposes  of  the  present  case ;  but, 
to  avoid  misconception,  it  is  proper  to  con- 
sider what  is  the  definition  or  test  of  "nav- 
igability,'' as  applied  to  our  inland  lakes. 
The  division  of  waters  into  navigable  and 
non-navigable  is  but  away  of  dividing  them 
into  public  and  private  waters — ^a  classifica- 
tion which,  in  some  form,  every  civilized  na- 
tion has  recofirnized ;  the  line  of  division  be- 
inc:  largely  determined  by  its  conditions  and 
habits.  In  early  times,  about  the  only  use — 
except,  perhaps,  fishing — to  which  the  people 
of  England  had  occasion  to  put  public  wa- 
ters, and  about  the  only  use  to  which  such 
waters  were  adapted,  was  navigation,  and  the 
only  waters  suited  to  that  purpose  were  those 
in  which  the  tide  ebbed  and  flowed.  Hence, 
the  common  law  very  naturally  divided 
waters  into  navigable  and  non- navigable, and 
made  the  ebb  and  flow  of  the  tide  the  test  of 
navigability.  In  this  country,  while  still 
retaining  the  common -law  classification  of 
navigable  and  non-navigable,  we  have,  in 
view  of  our  changed  conditions,  rejected  its 
test  of  navigability,  and  adopted  in  its  place 
that  of  navigability  in  fact;  and,  while 
still  adhering  to  navigability  as  the  criterion 
whether  waters  are  public  or  private,  yet 
we  have  extended  the  meaning  of  that  term 
so  as  to  declare  all  waters  public  highways 
which  afford  a  channel  for  any  useful  com- 
merce, including  small  streams,  merely 
floatable  for  logs  at  certain  seasons  of  the 
year.  Most  of  the  definitions  of  "naviga- 
bility" in  the  decided  cases,  while  perhaps 
conceding  that  the  size  of  the  boats  or  ves- 
sels is  not  important,  and,  indeed,  that  it  is 
not  necessary  that  navigation  should  be  by 
boats  at  all,  yet  seem  to  convey  the  idea  that 
the  water  must  be  capable  of  some  commerce 
of  pecuniary  value,  as  distinguished  from 
boating  for  mere  pleasure.  But  if,  under 
present  conditions  of  society,  bodies  of  waier 
are  used  for  public  us^s  other  than  mere 
commercial  navigation,  in  its  ordinary  sense, 
we  fail  to  see  why  they  ought  not  to  be  held 
to  be  public  waters,  or  navigable  waters, 
if  the  old  nomenclature  is  preferred.  Cer- 
tainly, we  do  not  see  why  boating  or  sailing 
for  pleasure  should  not  be  considered  navi- 
gation, as  well  as  boating  for  mere  pecuniary 
profit.  Many,  if  not  the  most,  of  the  me- 
andered lakes  of  this  state,  are  not  adapted 
to,  and  probably  will  never  be  used  to  any 
great  extent  for^  commercial  navigation ;  but 
they  are  used — and  as  population  increases, 
and  towns  and  cities  are  built  up  in  their 
vicinity,  will  be  still  more  usea — by  the 
people  for  sailing,  rowing,  fishing,  fowling, 
bathing,  skating,  takin^r  water  for  domestic, 
agricultural,  and  even  city  purposes,  cutting 
ice,  and  other  public  purposes  which  cannot 
now  be  enumerated  or  even  anticipated.  To 
hand  over  all  these  lakes  to  private  owner- 
ship, under  any  old  or  narrow  test  of  navi- 
gability, would  be  a  great  wrong  upon  the 
public  for  all  time,  the  extent  of  which 
cannot,  perhaps,  be  now  even  anticipated. 
When  the  colony  of  Massachusetts  250  years 
ago,  reserved  to  public  use  her  "  great  ponds,  ^ 
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probably  only  Ashing  and  fowling  were  in 
mind,  but,  as  is  said  in  one  case,  ^  with  the 
growth  of  the  community,  and  its  progress 
in  the  arts,  these  public  reservations,  at  first 
set  apart  with  reference  to  certain  special 
uses  only,  became  capable  of  manj  others, 
which  are  within  the  design  and  intent  of 
the  original  appropriation.  The  devotion 
to  public  use  is  sufficiently  broad  to  include 
them  all,  as  they  arise."  West  Baxbury  v. 
Stoddard,  7  Allen,  158.  If  the  term  "nav- 
igable" is  not  capable  nf  a  sufficiently  ex- 
tended meaning  to  preserve  and  protect  the 
rights  of  the  people  to  all  beneficial  public 
uses  of  these  inland  lakes,  to  which  they  are 
capable  of  being  put,  we  are  not  prepared 


to  say  that  it  would  not  be  justifiable,  within 
the  principles  of  the  common  law,  to  discard 
the  old  nomenclature,  and  adopt  the  classifi- 
cation of  public  waters  and  private  waters. 
But  however  that  may  be,  we  are  satisfied 
that,  so  long  as  these  lakes  are  capable  of  use 
for  boating,  even  for  pleasure,  they  are  nav- 
igable, within  the  reason  and  spirit  of  the 
common- law  rule.  When  the  waters*  of  any 
of  them  have  so  far  receded  or  drien  up  as 
to  be  no  longer  capable  of  any  beneficial 
use  by  the  public,  they  are  no  longer  public 
waters,  and  their  former  beds,  under  the 
principles  already  announced,  would  become 
the  private  property  of  the  riparian  owners. 
Judgment  affirmed. 
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1.  Explicit  leffifllatiTe  aathority  Ib 
necessary  to  the  alienation  to  an  individual 
of  the  public  rlg-hts  in  the  beds  of  large  ponds. 

2.  An  abutter's  use  of  the  bed  of  a 
public  irater  is  governed  by  the  rule  of 
reasonableneflB  applied  to  the  facts  of  his  case. 

8«  The  manner  in  which,  and  the  extent 
to  whicht  the  bed  of  a  public  body  of 
water  can  be  reasonably  appropri- 
ated to  tbe  exclusive  use  of  a  littoral  proprietor 
is  in  New  Hampshire  determinable  on  a  bill  in 
equity. 

4.  One  erecting^  a  structure  below  the 
edg^  of  a  public  body  of  water  withopt 
having  tbe  question  of  its  reasonableness  judi- 
cially determined  assumes  the  risk  of  its  beinfr 
found  to  be  unreasonable  and  abated  as  a  nui- 
sance. 

6.   There    may  be   a  severance    of  an 

abutter^s  private  right  of  use  and  occupation  in 
a  public  body  of  water  from  his  adjoinlncr  up- 
land. 

6.  No  prescriptive  rights  can  be  acquired 
hy  an  individual  in  public  waters. 

7.  An  abutter  has  a  common-law  ri^ht 
to  improve  and  occupy  tide  land  above 
and  below  lo^- water  mark  where  it  ought  to  be 
improved  and  occupied. 

8«  The  waters  of  a  great  pond  in  New 
Hampshire  cannot  be  lawAilly  divert- 
ed to  the  damage  of  one  owning  land  on  a 
stream  flowing  from  the  pond. 

9.  The  rig^ht  of  a  littoral  proprietor  to 
cut  ice  on  a  preat  pond  belongini^  to 
the  public  is  not  ex<slusive  although  he 
may  have  advantages  over  others  in  the  right  to 
erect  stagings  and  platforms  in  front  of  his  lot  for  • 


use  in  filling  'ice-houses,  and  the  extent  of  his 
right  as  against  persons  owning  land  on  a  stream 
flowing  from  a  pond  may  be  limited  by  the  ex- 
ercise of. the  same  right  by  the  public. 

1 0.  The  total  quantity  of  ice  that  may 
be  taken  by  all  persons  from  a  g^reat 
public  pond  Is  as  to  tbe  owners  of  a  mill  on  a 
stream  flowing  from  the  pond  limited  to  what 
will  constitute  a  reasonable  use  of  the  pond 
which  is  the  extent  of  the  water  right  attached 
to  the  soil  and  invested  in  the  owner  of  the  basin 
through  which  the  water  flows. 

(March,  16,  1890.) 

CASE  presented  to  tbe  law  tenn  upon  an 
agreed  statement  of  facts  in  an  action 
brought  to  recover  damages  for  the  alleged 
wrongful  diversion  of  water  from  plaintiffs 
mills.    DiscTiarged  and  held  for  trial. 

Plaintiff  is  the  owner  of  a  water  power  on  a 
stream  flowing  from  Long  pond  in  Concord. 
Defendants  leased  a  tract  of  land  bordering  on 
tbe  pond  and  from  it  went  upon  the  pond  and 
cut  and  carried  away  ice  to  be  stored  and  sold 
in  the  usual  course  of  defendants'  business  as  ice 
merchants.  Plaintiff  claimed  that  this  act  in  a 
prcceptible  and  substantial  degree  diminished 
the  flow  of  water  in  tbe  stream  thereby  diminish- 
iog  the  power  which  it  had  been  accustomed 
to  use,  and  thereby  damaging  the  plaintiff. 
They  claimed  that  the  whole  water  capacity 
of  the  pond  was  used  by  the  city  of  Concord 
and  by  the  plaintiff;  the  city  taking  what  it 
needed  for  furnishing  itself  with  a  water  sup- 
ply and  the  remainder  being  re<]uired  by  plain- 
tiff to  run  its  mills,  and,  being  insufficient 
for  that  purpose,  that  whatever  power  was 
not  furnished  by  the  water  must  be  obtained 
by  the  use  of  steam  generated  by  coal,  and  that 
in  so  far  as  the  water  power  was  unlawfully 
diminished  more  coal  must  be  used  to  the 
direct  damage  of  plaintiff.  The  defendants 
denied  that  the  city  of  Concord  and  plaintiff 


NoTB.— For  ownership  of  ice  and  right  to  take  It 
from  waters,  see  Brown  v.  Cunningham,  12  L.  R.  A. 
588,  and7iot€,  8Si  Iowa,  512;  also  Barrett  v.  Rookport 
Ice  Co.  16  L.  R.  A.  774,  84  Me.  165. 

On  the  subject  of  ponds  and  small  lakes,  see 
Henry  v.  Newburyport,  5  L.  R.  A.  179,  and  note^ 
149  Mass.  682;  also  Watuppa  Reservoir  Co.  v.  Fall 
River,  1 L.  EL  A.  400, 147  Mass.  548;  Monatlquolt  River 
18  L.  R.  A. 


Mills  Proprs.  v.  Bralntree  Water  Supply  Co.  4  L. 
R.  A.  272, 149  Mass.  478;  Femald  v.  Knox  Woolen 
Co.  7  L.  R.  A.  469,  82  Me.  48;  Atty-Gten.  v.  Revere 
Copper  Co.  9  L.  R.  A.  510, 162  Mass.  444;  Watuppa 
Reservoir  Co.  v.  Fall  River,  18  L.  R.  A.  255, 154  Mass. 
806;  Lamprey  v.  State  (Minn.)  ante.  670;  Gonverneur 
V.  National  Ice  Co.  (N.  Y.)  po«t,  0B6. 
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needed  the  entire  water  capacity  of  the  pond 
and  daimed  that  the  taking  of  ice'by  the  defend- 
ants bad  not  in  any  perceptible  or  substantial 
degree  diminished  the  flow  of  water  from  the 
pond;  that  the  ice  taken  by  the  defendants  was 
less  than  enough  to  produce  one  seventeenth  of 
an  inch  of  water  over  the  whole  pond  and  that 
therefore  it  wil]  never  be  missed  in  the  use  of 
the  pond  as  a  reservoir. 

Further  facts  appear  in  the  opinion. 

Meatra,  Samuel  C.  Eastman  and  J.  S.  H. 
Frink,  for  plaintiff: 

..  Riparian  and  littoral  owners  can  use  the 
water  of  a  stream  or  pond  in  any  wav  that 
does  not  practically  and  in  a  perceptible  and 
substantial  degree  diminish  and  Impair  the 
equal  and  common  right  of  the  lower  pro- 
prietor. . 

Elliot  V.  Fitchburg  R.  Co,  10  Cush.  191,  57 
Am.  Dec.  86. 

There  was  no  suggestion  that  the  Massachu- 
setts Ordinance  of  1641  gave  any  greater  rights 
to  any  one. 

In  1852,  in  Oummingi  v.  Barrett,  10  Cush. 
186,  ChitfJtistice  Shaw  says  that  the  question 
of  ice-cutting  comes  up  as  one  of  first  impres- 
sion, and  that  these  rights  have  not  been 
adjudicated. 

in  1868,  Judge  Hoar,  in  Weet  Roselmrj/  v. 
Stoddard,  7  Allen,  158.  does  decide  what  Chi^ 
Justice  Shaw  hesitated  to  do,  that  great  ponds 
are  free  for  cutting  ice.  This  is  placed  upon 
the  ground  that  new  public  uses  may  be  de- 
clareid  as  they  arise.  If  not  judicial  legisla- 
tion, it  comes  very  near  it. 

Paine  v.  Woods,  108  Mass.  160. 

The  plaintiff  not  only  was  the  owner  of  the 
dam,  and  now  has  all  the  rights  of  flowage 
and  in  the  pond  not  taken  by  the  city  of  Con- 
cord but  it  is  the  owner  of  a  privilege  lower 
down,  covering  both  sides  of  the  stream. 

In  virtue  of  this  ownership  it  has  the  right 
to  use  of  the  water  flowing  over  it,  in  its  nat- 
ural current,  without  diminution  or  obstruc- 
tion. The  consequence  of  this  ^principle  is, 
that  no  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  another.  No  one  has 
the  rieht  to  diminish  the  quantity  which  will, 
according  to  the  natural  current,  flow  to  the 
proprietor  below,  etc. 

Cou>les  V.  Kidder,  24  N.  H.  864,  57  Am. 
Dec.  287. 

•  One  may  be  liable  for  unreasonably  divert- 
ing the  water  from  its  natural  course  to  the 
prejudice  of  another. 

JBealey  v.  8haw,  6  East,  208;  Runnels  v.  BuU 
len,  2  IM.  H.  587;  Embrey  v.  Owen,  6  £zch. 
858. 

It  does  not  matter  who  is  the  owner  of  the 
fee  in  Long  pond.  The  defendants  have  not 
and  do  not  claim  to  have  any  rights  from 
any  one  who  is.  They  cannot  take  the  rights 
of  the  plaintiff,  whatever  might  be  done  by 
the  state. 

Watuppa  Reservoir  Co.  v.  FaU  River,  184 
Mass.  267;  Mill  River  Woolen  Mfg.  Co,  v. 
Smith,  84  Conn.  462. 

Even  in  cases  where  the  ice  is  treated  as  an 
accretion  to  the  soil,  the  rights  of  millowners 
to  have  the  stream  flow  without  diminution 
are  recognized. 

State  V.  PoUmeyer,  88  Ind.  402,  5  Am.  Rep. 

18  L.  R.  A. 


224;  Washington  lee  Co,  v.  Shartall,  101  111. 
46,  40  Am.  Rep.  196. 

Messrs.  Chase  A  Streeter  and  W.  L. 
Foster*  for  defendants: 

In  172i5  the  Colony  of  Massachusetts,  claim- 
ing to  be  the  owner  of  the  territory  included 
within  the  limits  of  Concord,  granted  it  to 
certain  proprietors.  The  plaintiff's  title  to  its 
land  ana  water  power  came  from  this  source. 

At  the  time  of  said  grant  the  MassachusettB 
Ordinance  of  1641  was  in  full  force,  and  it 
controlled  the  grant. 

In  effect,  Long  pond  was  reserved  for  pub- 
lic uses  by  the  grant  and  the  ordinance  which 
governed  it. 

This  case  therefore  differs  from  all  other 
cases  now  or  previously  before  the  court.  It 
has  elements  that  other  cases  do  not  possess, 
namely,  the  ownership  of  the  soil  and  political 
jurisdiction  over  its  inhabitants  by  Massachu- 
setts, at  the  time  of  the  grant. 

We  do  not  rely  alone  upon  the  union  that 
existed  between  New  Hampshire  and  Massa 
chusetts  hhj  at  the  time  of  the  adoption  of  the 
Ordinance  of  1641,  and  the  subsequent  perpet^ 
nation  by  New  Hampshire  of  the  laws  then  in 
force,  as  the  respondent  in  State  v.  Welch 
(now  before  the  court)  and  parties  in  other  cases 
have  been  compelled  to  do.  (See  Nudd  v. 
Bubbs,%l'7  N.  H.  524;  State  y,  Rollins,  8  N.  H. 
561 . )  But  in  addition  to  that  position  we  claim 
that  the  ordinance  was  a  part  of  the  grant  it- 
self. I 

The  Massachusetts  court,  bv  numerous  de- 
cisions, has  held  that  the  Ordinance  of  1641 
makes  mat  ponds  public — "to  lie  in  common 
for  public  use." 

West  Roj^urg  v.  Stoddard,  7  Allen,  158; 
Paine  v.  Woods,  108  Mass.  160;  Fap  v.  Salem 
d  D,  Aqueduct  Co,  111  Mass.  27;  HittingerY, 
Eames,  121  Mass.  580;  Qage  v.  Steinkravss, 
131  Mass.  222;  RoweU  v.  Doyle,  181  Mass. 
474. 

Accordingly  the  court  holds  that  "the  right 
of  cutting  and  taking  ice,  either  for  use  or  for 
sale,  from  a  great  pond  which  is  one  of  the 
public  waters  of  the  Commonwealth,  is  a  pub- 
lic right,  which  may  be  exercised  by  an^*  citi- 
zen who  can  obtain  access  to  the  pond  without 
trespassing  upon  the  lands  of  other  persons, 
and  who  does  not,  by  his  exercise  of  the  right, 
unreasonably  Interfere  with  its  similar  exercise 
by  others." 

Paine  Y.  Woods,  supra. 

The  ordinance  of  1641  is  held  to  be  in  force 
in  Maine,  as  a  part  of  its  common* law,  as 
well  as  by  reason  of  its  union  with  Massachu- 
sethi. 

Barrows  v.  McDermott,  78  Me.  441. 

In  Brastow  v.  Roekporl  lee  Co.,  77  Me.  100, 
the  court  says:  "In  this  state  all  ponds  con- 
taining more  Uian  ten  acres  are  public  ponds 
and  the  right  to  cut  ice  upon  them  is  a  public 
right,  free  to  all." 

The  plain  tiff's, and  defendants'  rights  to  wa- 
ter and  ice  in  Long  pond  closely  resemble  the 
rights  of  riparian  proprietors  upon  a  running 
stream. 

Every  riparian  proprietor  may  make  a  rea> 
sonable  use  of  the  stream  running  over  his 
land. 

Almost  every  imaginable  use  of  a  stream 
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will  cause  some  diminution  of  its  water,  or  ob- 
struction of  its  current,  or  otherwise  affect  it, 
so  that  others  will  not  ^  the  same  benefit  in 
kind  and  degree  from  its  use  that  they  would 
get  if  it  had  not  been  previously  used.  When 
Uie  courts  say  that  one  riparian  proprietor 
shall  not  use  the  water  of  a  stream  so  as  to 
work  actual  or  material  injury  to  others,  they 
mean  actual  or  material  injury  to  the  rights  of 
others.  And,  by  "material  injury"  must  be 
understood  an  injury  resulting  in  damages  of 
a  substantial  nature,  not  merely  nominaL 

Crawford  y.  Rambo,  44  Ohio  St.  279. 

Where  the  rights  are  correlative  and  equal, 
reasonableness  in  view  of  all  ri^^ts  is  the 
boundary  of  each  one's  rights. 

Hayes  v.  Waldron,  44  N.  H.  580,  84  Am. 
Dec.  105;  Norway  Plains  Co.  v.  Bradley,  52  N. 
U.  109;  Holden  v.  Lake  Co,  68  K  H.  652; 
Green  v.  Gilbert,  60  N.  H.  144. 

Doe,  Ch,  </.,  delivered  the  opinion  of  the 
court : 

By  the  grant  of  the  original  township  of 
Oilmanton,  (including;  territory  afterwards 
set  off  as  Gilford  and  Belmont,)  made  in 
1727,  and  amended  in  1729  by  the  provincial 
executive  in  the  name  of  the  king,  the  prem- 
ises were  bounded  by  two  lines, ^-one  run- 
ning from  the  westerly  comer  of  Barnstead 
northwest  **to  Winnipisiogee  pond,  or  the 
river  that  runs  out  of  the  saia  pond,"  the 
other  running  from  the  westerly  comer  of 
Barnstead  northeast  six  miles  on  the  Bam- 
stead  line,  then  northwest  two  miles,  "then 
north  to  Winnipisiogee  pond,  then  on  the 
said  pond  and  river  to  meet  the  first  line." 
The  river  Winnipisiogee  running  out  of 
Lake  Winnipisiogee  flows  into  and  out  of 
Sanboraton  bav  (now  commonly  called  **  Lake 
Winnesquam.^')  The  title  of  the  township 
of  Oilmanton  passed  from  the  king  to  the 
grantees  as  private  owners  and  tenants  in 
common  (Lawrence  v.  Haynes,  5  N.  H.  83,  20 
Am.  Dec.  564;  Atty-Gen,  v.  Tarr,  148  Mass. 
809,  2  L,  R.  A.  87) ,  and  their  water  bound- 
ary was  the  lake,  the  river,  and  the  bay. 
Besides  being  a  conveyance  of  land  to  the 
persons  namS  as  grantees,  the  j^rant  was  a 
town  charter,  issued  to  ''the  said  men  and 
inhabitants,  or  those  that  shall  inhabit  said 
town ;"  and  it  contained  no  express  allusion 
to  a  distinction  between  the  boundary  line 
of  the  private  land  title  and  the  jurisdiction 
line  of  the  municipal  corporation.  In  State 
V.  Gilmantan,  9  N.  H.  461,  the  town  was  in- 
dicted for  not  repairing  Mosquito  bridge, 
which  connected  Gllmanton  and  Sanbornton 
at  a  place  where  the  boundary  was  either  a 
part  of  the  river  or  a  part  of  the  bay.  In  the 
agreed  statement  of  facts  on  which  the  case 
was  first  submitted,  it  is  said  (page  462) 
that  the  "bay  is  about  ten  miles  long,  and 
from  two  to  three  miles  wide  in  the  broadest 
part ;"  that  the  bridge  is  **  about  thirty-seven 
rods  long ;"  and  that  '*  there  is  so  much  cur- 
rent where  this  bridge  is  that  no  ice  forms 
about  it. "  It  was  held  that  the  agreed  state- 
ment must  be  discharged  for  a  trial  of  the 
question  whether  the  water  at  the  bridge  was 
a  river.  If  it  was  a  river  the  center  of  it 
was  the  line  to  which  the  town  was  bound  to 
repair.    If  it  was  not  a  river  but  a  part  of 
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the  bay,  which  is  a  large  pond,  the  boundary 
of  private  land  title  at  that  place  was  the 
water's  edge.  It  was  assumed  that  the  line 
of  private  ownership  was  the  limit  of  the 
defendants'  territorial  jurisdiction  and  pub- 
lic duty,  and  upon  this  assumption  it  was 
necessary  to  ascertain  whether  the  water 
under  the  bridge  was  river  or  pond.  The 
ground  of  the  decision  is  stated  (p.  468)  by 
Parker,  Ch,  J.:  "Where  a  grant  is  made  ex- 
tending to  a  river,  and  bounding  upon  it, 
the  center  of  the  stream  is  the  line  of  the 
boundary.  .  .  .  But  in  relation  to  grants 
bounding  on  ponds,  lakes,  or  other  large 
bodies  of  standing  fresh  water,  that  prin- 
ciple does  not  apply,  but  the  grant  extends 
only  to  the  water's  edge  ...  If.  there- 
fore, the  line  of  the  township  of  Oilman- 
ton  .  .  .  strikes  a  river,  and  the  boundary 
is  then  upon  a  river,  the  grant  extends  to  the 
thread  of  the  river ;  but  ifit  strikes  any  large 
body  of  standing  water,  by  whatever  name  it 
is  called,  it  will  go  only  to  the  water's  edge. " 
At  the  subsequent  trial,  the  court  instructed 
the  jury  that  "the  point  for  them  to  settle 
was  whether  there  was  a  current  or  not ;  and 
if  they  should  find  that  there  was  a  regular, 
steady,  and  perceptible  current,  however 
small,  it  mattered  not  what  was  the  width 
of  the  water,  or  what  it  was  called,  it  was  a 
river,  and  the  defendant  was  liable  to  main- 
tain the  bridge.  ^  State  v.  Gilmantony  14  N. 
H.  467,  470.  The  defendants,  being  found 
guilty,  moved  for  a  new  trial,  and  contended 
(page  472  )that,  if  the  instructions  given  to 
the  jury  were  correct,  "then  are  all  our  large 
lakes  and  bays  .  .  .  nothing  in  fact  bu 
rivers,  for  in  all  of  them  there  must  neces- 
sarily be  a  small  current  towards  the  outlet ; 
and  if  the  current  be  the  only  thing  that  de- 
cides the  character  of  our  inland  waters,  then 
must  these  lakes  and  bays  be  decided  to  be 
private  property,  and  the  towns  adjoin* 
ing  ...  be  liable  to  erect  bridges  over 
the  same. "  It  was  held  (pages  476,  477)  that 
"  the  fact  that  there  is  a  current  from  a  higher 
to  a  lower  level  does  not  make  that  a  river 
which  would  otherwise  be  a  lake ;"  that  the 
definition  of  "river"  on  which  the  verdict  was 
found  "  would  not  be  applicable  to  all  bodies 
of  water  in  which  there  might  be  a  current ;" 
that  the  instruction  given  to  the  jury  "must, 
of  course,  be  taken  in  connection  with  the 
subject-matter  to  which  it  related,"  and  that 
"where  it  is  admitted,  or  certainly  not  de- 
nied, as  in  the  present  case,  that  the  water  is 
not  a  lake  nor  a  pond,  the  material  difference 
between  which  is  in  size,  the  only  criterion 
by  which  to  determine  whether  it' is  a  river 
is  the  existence  of  a  current. "  An  admission 
that  the  water  was  neither  lake  nor  pond 
would  have  been  an  admission  that  it  was  a 
river,  and  would  have  left  no  question  for 
the  jury.    Judicial  notice  was  taken  of  the 

feography  of  the  country,  (page  477,)  a 
now  ledge  of  which  might  enable  the  court 
to  decide  whether  the  water  at  the  bridge 
was  a  part  of  the  river  or  a  part  of  the  bay. 
The  question  might  be  one  of  fact,  on  the 
trial  of  which  the  current  might  be  one  of 
the  items  of  competent  evidence,  and  for  the 
decision  of  which  a  legal  test  might  not  be 
necessary.    A  view,  taken  by  court  or  jury. 
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without  a  ruIiDg  or  instruction  on  any  ques- 
tion of  law,  might  be  enough.  To  ocular 
proof  could  be  added  other  evidence  of  the 
current,  the  quantity  of  water,  and  the  com- 
parative size  and  form  of  the  basin  of  the 
bay  and  the  channel  of  the  river.  The  judg- 
ment ordered  on  the  verdict  established  the 
fact  that  (for  the  purposes  of  that  suit)  the 
water  under  the  bridge  was  a  part  of  the 
river.  At  some  place  the  water  ceases  to  be 
Winnipisiogee  lake,  and  begins  to  be  Win- 
nipisiogee  river.  Further  south,  it  expands 
into  another  large  pond,  from  which  it  issues, 
still  further  south,  as  a  river.  At  each  of 
these  places  of  expansion  and  contraction  the 
boundary  of  private  landowners  runs  from 
the  water's  edge  to  the  middle  of  the  river. 
The  second  decision  in  the  GilmanUm  Ccuie 
seems  to  determine  that  a  current  is  not  the 
onl^  competent  evidence  of  the  points  at 
which  these  changes  occur  in  the  boundary 
line. 

However  unsatisfactory  State  v.  Oilman- 
ton  may  be  on  the  mode  of  finding  the  line 
between  large  ponds  and  streams  running 
into  or  out  of  them,  on  other  subjects  it 
is  clear  and  decisive.  A  large  pond  is  not 
private  property.  When  land,  granted  by 
the  government  to  individuals  for  private 
use,  18  bounded  by  such  a  pond,  the  bound- 
ary is  the  water's  edge.  Sanbomton  bay  is 
a  large  pond.  It  does  not  appear  that  there 
had  been  any  doubt  on  these  points  in  this 
state  before  the  first  decision  of  the  Oilman- 
tan  Ca&e  in  1888.  Since  that  time  they  have 
not  been  open  questions.  In  respect  to  title, 
the  law  divides  natural  fresh-water  ponds 
into  two  classes, — the  small,  which  pass  by 
an  ordinary  grant  of  land,  like  brooks  and 
rivers,  from  which,  as  convey  able  property, 
they  are  not  distinguished ;  and  the  large, 
which  are  exempted  from  the  operation  of 
such  a  ^ant,  for  reasons  that  stop  private 
ownership  at  the  water's  edge  of  the  sea  and 
its  estuaries.  Tide  waters  and  large  ponds 
are  public  waters.  Whatever  exceptions,  if 
any,  may  be  found,  this  is  the  rule.  It  is 
well  known  that  the  fee  of  Lake  Winni- 
pisiogee and  Sanbomton  bay  is  not  in  the 
owners  of  the  adjoining  land,  and  that  all 
natural  pools  of  fresh  water  are  not  the  prop- 
erty of  the  state.  The  standard  of  size,  or 
other  test,  that  establishes  their  public  or 
private  title,  is  a  point  left  undecided  by 
our  reported  cases.  But  the  law,  classing 
large  ponds  with  tide  waters,  and  smaU 
ponds  with  fresh  rivers  and  brooks,  neces- 
sarily provides  a  mode  of  determining  to 
whicn  class  every  pond  belongs.  By  the  de- 
cision in  State  v.  Oilmanton,  and  by  uni- 
form usage  and  a  general  concurrence  of 
opinion,  it  is  settled  that  the  distinction  be- 
tween public  and  private  waters  is  not  based 
on  tidal  motion,  or  on  the  presence  of  salt. 
The  action  of  the  tide  furnishes  a  convenient 
means  of  locating  the  boundair  of  the  largest 
reservoir  of  public  water,  (The  Oenesee  Chief 
V.  Fitzhugh,  58  U.  S.  12  How.  448,  455,  18 
L.  ed.  1058,  1068,)  but  does  not  show  what 
reservoirs  of  fresh  water  are  the  property  of 
the  state.  For  the  purposes  of  admiralty 
jurisdiction  and  the  Federal  power  of  reg- 
ulating commerce  "the  doctrine  of  the  com- 
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mon  law  as  to  the  navigability  of  waters  has 
no  application  in  this  country.  Here  tiie  ebb 
and  fiow  of  the  tide  do  not  constitute  the 
usual  test,  as  in  England,  or  any  test  at  all 
of  the  navigability  of  waters.  There  no 
waters  are  navi|;abfe  in  fact,  or,  at  least,  to 
any  considerable  extent,  which  are  not  sub- 
ject to  the  tide ;  and  from  this  circumstance 
tide  water  and  navigable  water  there  signify 
substantially  the  same  thing.  But  in  this 
country  the  case  is  widely  different.  .  .  . 
A  different  test  must,  therefore,  be  applied 
to  determine  the  navigability  of  our  rivers, 
and  that  is  found  in  their  navigable  capacity. 
Those  rivers  must  be  regarded  as  public  nav- 
igable rivers  in  law  which  are  navigable  in 
fact. "  The  Daniel  Ball  v.  United  States,  77 
U.  8.  10  Wall.  557,  563,  19  L.  ed.  «99,  1001 ; 
The  Oeneeee  Chief  v.  FHtzhngh,  63  U.  S.  12 
How.  448,  454,  455,  13  L.  ed.  1058,  1063; 
Fretz  V.  Bull,  53  U.  8.  12  How.  466,  13  L.  ed. 
1068 ;  Jackson  v.  The  Magnolia,  61  U.  8.  20 
How.  296,  299,  15  L.  ed.  909.  911 ;  Commercial 
Transp.  Co.  v.  Fitzhtigh,  66  U.  8.  1  Black, 
574,  17  L.  ed.  107 ;  The  Nine  v.  Trevor,  71 
U.  8.  4  Wall.  555,  18  L.  ed.  451 ;  77«!  Jos, 
E.  Eagle  v.  Fraeer,  75  U.  8.  8  Wall.  15,  19 
L.  ed.  865 :  United  States  v.  The  Montdlo,  87 
U.  8.  20  WaH.  430,  22  L.  ed.  891 ;  Miller  v. 
JfelP  Ywk  d  Brooklyn,  109  U.  8.  885.  895, 
27  L.  ed.  971,  975.  The  reason  of  the  Eng- 
lish  rule  **was  that  the  limit  of  the  tide  in 
all  the  waters  of  England  was  ...  the 
limit  of  practicable  navigation,  and,  .  .  . 
as  there  could  be  no  use  for  an  admiralty 
jurisdiction  where  there  could  be  no  naviga- 
tion, this  test  of  the  navigability  of  those 
waters  became  substituted  as  the  rule,  instead 
of  the  navigability  itself.  Such  a  rule 
.  .  .  could  have  no  pertinency  to  the  rivers 
and  lakes  of  this  country,  for  here  no  such 
test  existed.  .  .  .  The  true  rule  in  both 
countries  was  the  navigable  capacity  of  the 
stream ;  and,  as  tliis  was  ascertained  in  Enff- 
land  by  a  test  which  was  wholly  inapplicable 
here,  we  could  not  be  governed  by  it. "  The 
Bine  v.  Trewr,  71  U.  8.  4  Wall.  555,  665, 
18  L.  ed.  461,  454.  For  highway  purposes, 
fresh  water  is  navigable,  in  the  American 
common-law  sense,  if  it  is  in  fact,  in  its 
natural  condition,  reasonably  capable  of  val- 
uable use  as  a  public  way.  Connecticut  Biver 
Lumber  Co.  v.  Olcoti  Fblls  Co.  65  N.  H.  290, 
877,  13  L.  R.  A.  826 ;  Morgan  v.  King,  85 
N.  y.  454.  91  Am.  Dec.  68 :  United  States  v. 
The  MonteUo,  87  U.  8.  20  Wall.  480,  441. 
443,  22  L.  ed.  891,  894 ;  Barney  v.  Keckuk, 
94  U.  8.  824,  886,  24  L.  ed.  224,  227 ;  Cooley, 
Const.  Lim.  726-728.  The  Merrimack  river 
was  formerly  used  in  connection  with  the 
Middlesex  canal  as  a  highway  for  a  line  of 
boats  between  Concord  and  Boston.  Many 
streams  are  highways  for  logs.  But  while 
the  public  right  of  way  in  a  floatable  or  nav- 
igable fresh  river  or  small  pond  is,  in  this 
state,  an  easement  in  the  submerged  land  of 
the  riparian  proprietors,  the  public  right  of 
flotation  or  navigation  in  larre  ponds  and 
arms  of  the  sea  is  one  of  the  objects  accom- 
plished by  vesting  the  beds  of  such  waters 
in  the  state,  in  trust  for  public  use,  as  they 
were  formerly  vested  in  the  crown.  SteUe  v. 
Oilmanton,  and  Connecticut  Biver  Lumber  Co. 
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r.    Olcott  Falls  Co.  supra;   Gmn  v.  Boxtmry,  9 
^ray,   451,  479,  482,  484,  492.     The  purpose 
ind  nature  of  the  trust  in  which  the  right  of 
wfxy  ill  Connecticut  river  is  held  is  the  ground 
:>n  which  it  was  decided  in  the  Oleoit  Falls 
Ctuie^ — that  the  right  is  not  relinquished  or 
discontinued  by  an  ordinary  grant  of  the  land 
under  and  around  the   waterway.      For  the 
same  reason  the  title  of  the  soil  under  large 
ponds  and  tide  waters  does  not  pass  by  an 
ordinary  governmental  grant  of  land  bounded 
by  or  on  them,  or  by  a  mere  grant  of  a  town- 
ship or  lot  in  which  they  are  situated,  al- 
thou>?h  they  may  come  within  a  municipal 
jurisdiction  established  by  the  same  grant, 
{East  Haven  v.  Heming^cay,  7  Conn.  186,  19^ 
200  :)  and  the  purpose  and  nature  of  the  trust 
in  which  the  basins  of  these  public  waters 
are  held  are  such  that  an  alienation  of  the 
title  of  the  soil  is  not  an  exercise  of  execu- 
tive power,  and  cannot  be  effected  without 
legislative  authority. 

The  acquisition  of  water  rights  by  prior 
appropriation  for  manufacturing  and  other 
purposes  is  a  new  doctrine,  adopted  and  ex- 
tended where  the  English  riparian  rule  has 
been  considered  inapplicable,  or  applicable 
only  to  a  limited  extent  to  local  conditions. 
Cai-y  V.   Daniels,  8  Met.    466-468 ;    Head  v. 
Amoskmg  Mfg.  Co.  113  U.  S.  9,  24-26,  28  L. 
ed.  889,  895;  Pom.  Riparian  Rights,  §  11; 
AtcJnson  v.  Peterson,  87  U.  8.  20  Wall.  507, 
510,  511,  22  L.  ed.  414,  415 ;  Basey  v.  Oallag- 
her,  87  U.  S.  20  Wall.  670,  681-683,  22  L.  ed. 
452,  454,  455 ;  Jennison  v.  Kirk,  98  U.  8.  458, 
457-461,   25  L.  ed.  240,  242,  248;  Broder  v. 
Natoma  Water  <&  Min.  Co.  101  U.  8.  274,  276, 
25  L.  ed.  790,  791.    "The  fonner  decisions  of 
this  court,  in  cases  involving  the  rights  of 
parties  to  appropriate  waters  for  mining  and 
other  purposes,  have  been  based  upon  the 
wants  of  the  community,  and  the  peculiar 
condition  of  things  in  this  state."    Hodman 
V.  ^tone,  7  Cal.  47,  48.     Liberties  of  hunt- 
ing and  fishing,  and  other  common  rights, 
always  exercised  here  in  the  wild  and  un- 
occupied districts  of  the  public  domain,  and 
retained  in  large  ponds  and  tide  waters,  after 
the  adjoining  dry  land  became  private  prop- 
erty,  have   been  impaired   in   England  by 
monarchial  and  feudal  theories  and  usages, 
and  a  system  of  legal  inequality  in  the  enjoy- 
ment of  public  property,  not  consistent  with 
the  purposes  for  which  this  state  was  settled, 
and  not  adopted  by  its  inhabitants.     In  every 
government  of  laws,  a  body  of  unwritten, 
common  law  is  inevitable.     No  legislature 
can  foresee  the  innumerable  variety  of  com- 
plications in  human  affairs,  or  provide  a  stat- 
utory rule  sufficiently  precise  and  definite  to 
meet  each  particular  case.     1  Paterson,  Lib- 
erty of  the  Subject,  141,  143,    145.     "Com- 
mon law,  as  well  as  statute  law,  grows  out 
of  the  situation  and  circumstances  of   the 
people."    jBrewr/i  V.  Zan/7rf<?n,  Smith,  (N.  H.) 
178,  182.    Differences  of  condition  produce 
differences  of   law.     A  great  proportion  of 
the  Enfjflish  common  law  "grew  into  use  by 
gradual  adoption,  and  received   from  time 
to  time  the  sanction  of  the  courts  of  justice, 
without  any  legislative  act  for  interference. 
It  was  the  application  of  the  dictates  of  nat- 
ural justice  and  cultivated  reason  to  par- 
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ticular  cases.''  1  Kent,  Ck)m.  471.  The  dic- 
tates of  justice  and  reason,  applied  to  the 
situation  and  circumstances  of  New  Hamp- 
shire settlers,  were  in  many  respects  materi- 
ally different  from  the  law  of  England.  "  To 
such  a  colony  there  is  no  doubt  that  the  set- 
tlers from  the  mother  country  carried  with 
them  such  portion  of  its  common  and  statute 
law  as  was  applicable  to  their  new  situation. " 
Parke,  J?.,  in  Kielley  v.  Carson,  4  Moore,  P. 
C.  63,  84 ;  Phillips  v.  Eyre,  L.  R.  6  Q.  R.  1, 
19.  The  immigrants  brought,  not  the  whole 
body  of  written  and  unwritten  laws  under 
which  they  had  enjoyed  rights  and  suffered 
wrongs,  but  only  such  as  were  suited  to  their 
condition  and  wants,  consistent  with  their 
new  state  of  society,  and  conformable  to  the 
institutions  they  intended  to  establish,  and 
the  general  course  of  policy  they  intended 
to  pursue.  State  v.  BoUins,  8  N.  H.  550,  561 ; 
Pendergast  v.  Youtig,  21  N.  H.  284,  236.  237 ; 
Cochecho  B.  Co.  v.  Farrington,  26  N.  H.  428, 
488 ;  IlaU  v.  Martin,  46  N.  H.  837.  846 ; 
Lisbon  v.  Lyman,  49  N.  H.  653.  569 :  Cole  v. 
Lake  Co.  54  N.  H.  242,  279,  283,  285,  286; 
Going  v.  Etnery,  16  Pick.  107,  115.  26  Am. 
Dec.  645;  Canal  Comrs.  d  Appraisers  v. 
P^opU,  5  Wend.  423,  468;  WiUiams  v. 
Williams,  8  N.  Y.  525,  541 ;  People  v.  Canal 
Apfyraisers,  88  N.  Y.  461,  468.  476,  477; 
BobertSY.  Baumgarten,  110  N.  Y.  880.  383; 
Suth.  Stat.  Constr.  §  15 ;  Cooley,  Const.  Lim. 
34.  35. 

By  the  English  rule  thus  modified,  the  legal 
title  of  New  Hampshire  land  was  in  the  king, 
who  held  it  as  trustee  in  his  official  and  rep- 
resentative capacity,  with  no  private  in- 
terest. The  dry  land,  and  the  soil  under  fresh 
rivers,  brooks,  and  small  ponds,  was  con- 
vertible, by  his  grant,  into  private  property, 
for  settlement,  and  for  the  advancement  of 
the  common  welfare.  The  seashore,  arms  of 
the  sea,  and  large  ponds,  bv  reason  of  their 
special  adaptation  to  public  uses,  were  ^set 
apart  and  reserved  as  public  waters.  They 
could  not  be  converted  into  private  estate  or 
subjected  to  a  private  easement,  by  the  trus- 
tee's grant,  or  by  any  act  of  the  executive 
branch  of  the  government.  The  distinction 
is  between  what  the  trustee  held  for  public 
use  and  what  he  held  for  the  purpose  of  sale 
or  other  appropriation  to  private  use  for  the 
public  benefit.  Weber  v.  State  Harbor  Comrs. 
85  U.  8.  18  Wall.  57,  68,  21  L.  ed.  798,  802. 
"  The  use  of  navigable  waters  is  inalienable. " 
8  Kent,  Com.  427.  "  It  is  incompetent  for  the 
crown  in  modern  times  to  abridge  or  destroy 
.  .  .  the  public  rights  either  of  navigation 
or  fishery."  Gould,  Waters,  §§21,  82,  and 
authorities  cited  ;  Connecticut  Biver  Lumber 
Co.  V.  Olcott  Falls  Co.  65  N.  H.  387,  888,  13 
L.  R.  A.  826.  Public  and  private  rights  have 
been  enlarged  by  the  gradual  abolition  of  the 
king's  despotic  power.  4  Bl.  Com.  409,  418- 
420.  But  in  judicial  decisions  the  change 
has  not  been  methodical  or  consistent.  Land 
covered  by  public  water  is  capable  of  many 
uses.  Rurhts  of  navigation  and  fishery  arc 
not  in  the  whole  estate.  And  sufficient  rea- 
sons have  not  been  given  for  regarding  all  but 
two  of  the  rights  and  uses  comprised  in  the 
title  as  the  private  property  of  a  former 
trustee,  or  convertible  into  private  property 
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by  his  grant.  He  '^beld  the  seashores  as 
well  as  the  land  under  the  sea,"  and  other 
property  of  the  same  public  class,  **for  the 
use  and  benefit  of  all  the  subjects,  for  all 
useful  purposes,  the  principal  of  which  were 
navigation  and  the  fisheries."  C<nn.  y.  Bar- 
bary,  9  Gray.  451,  483;  Arnold  v.  Mundy, 
«  N.  J.  L.  1,  71-73,  76,  77,  10  Am.  Dec. 
356.  The  true  rule,  applied  to  Sanbomton 
bay,  made  the  water's  edge  the  boundary  of 
theproprietors  of  Gilmanton. 

The  Jaw  of  public  waters  is  presumably 
uniform,  and  on  many  questions  it  is  not 
material  whether  an  authority  relates  to  tide 
water  or  to  large  ponds.  JUundell  ▼.  CkUUr- 
all,  5  Bam.  &  Aid.  368,  was  an  action  of 
trespass  qu.  el.  for  driving  bathing  machines 
across  a  beach.  *'The  plaintiff  was  the  lord 
of  the  manor  of  Great  Crosby,  which  is 
iK^unded  on  the  west  by  the  River  Mersey,  an 
arm  of  the  sea.  As  lord  of  the  manor,  he 
was  the  owner  of  the  shore,  [the  land  be- 
tween high  and  low  water  mark,]  and  had 
the  exclusive  right  of  fishing  thereon  with 
Atake  nets.  The  defendant  was  the  servant 
at  an  hotel  erected  .  .  .  upon  land  in 
Great  Crosby  fronting  the  shore,  and  bounded 
by  the  high -water  mark.  .  .  .  The  pro- 
prietors'* of  the  hotel  *'kept  beithing  ma- 
chines for  the  use  of  persons  resorting 
thither  who  were  driven  by  the  defendant 
in  machines  across  the  shore  into  the  sea 
for  the  purpose  of  bathing."  The  shore  be- 
ing a  part  of  the  plaintifrs  manor,  and  the 
hotel  grounds  being  bounded  by  high-water 
mark,  the  defendant  cbntended  "  that  by  the 
common  law  of  England  all  the  king's  sub- 
jects had  a  right,  not  only  to  traverse  the 
(K!ean  itself  in  every  direction,  as  well  for 
commerce,  trade  and  intercourse  as  for  every 
other  lawful  purpose,  but  also  that  they  had 
a  general  public  rieht  of  way  over  the  sea- 
shore to  and  from  the  sea,  ...  as  well 
during  the  recess  as  during  the  flux  of  the 
tide,  for  all  lawful  purposes,  and  the  king 
eould  not  grant  the  shore  so  as  to  supersede 
or  to  deprive  the  public  of  the  exercise  of 
that  right;  .  .  .  that,  even  if  the  public 
right  was  not  so  extensive,  yet,  at  all  events, 
the  king's  subjects  had  a  rieht  of  bathing  on 
the  seashore  .  .  .in  such  a  way  as  is  con- 
formable to  decency ;  that  they  had  also,  as 
incident  thereto,  a  right  to  pass  over  the 
seashore,  not  merely  on  foot,  but  with  horses 
and  carriages, —that  is  to  say,  with  bathing 
machines  for  that  purpose, — whether  the  sea- 
shore belonged  to  the  king  as  public  prop- 
erty, or  to  any  individual  as  being  now  or 
even  immemorially  private  property;  and 
that  such  public  right  could  not  be  supersed- 
ed by  the  king's  grant  of  the  seashore  as  pri  • 
vate  property. "  It  was  held  by  a  majority  of 
the  court — Holroyd,  Bay  ley,  and  Abbott — 
that  there  was  no  public  right  of  using  the 
shore  for  bathing,  and  judgment  was  given 
for  the  plaintiff.  "The  question  is,"  says 
Hdlroyd,  J. ,  "  with  regard  to  the  shore,  — that 
is  to  say,  the  land  between  the  high  and  the 
low  water  mark.  ...  A  general  public 
right  in  all  the  king's  subjects  to  use  the  sea- 
shore for  all  such  temporary  purposes  as  they 
please  would  be,  I  think,  inconsistent  with 
the  nature  of  permanent  private  property, 
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or  with  the  seashore  becoming  such  perma- 
nent private  property.  If,  therefore,  the 
right  of  bathing,  and  the  right  of  passing- 
over  the  seashore  on  foot  and  with  carriages, 
claimed  aa  incident  thereto,  be  claimed  under 
the  supposed  general  right  of  the  public  to 
use  the  sea  and  the  shore  for  all  such  tem- 
porary legal  purposes  as  they  may  please, 
such  a  public  right  of  general  appropriation 
is  inconsistent  with  the  fact  of  the  loeta  in 

?no  being  private  property,  and  of  the  fish- 
ng  therein  being  also  a  private  exclusive 
right,  as  stated  in  the  case.     .     .     .     Where 
the  soil  remains  the  king's  and  where  no> 
mischief  or  injury  is  likely  to  arise  from  the 
enjoyment  or  exercise  of  such  a  public  right, 
[of  bathing,]  it  is  not  to  be  supposed  that 
an  unnecessary  and  injurious  restraint  upon 
the  subjects  would,  in  that  respect,  be  en- 
forced by  the  king."    "By   the   seashore, '^ 
says  Bayley,  J.,     "I  understand  the  space 
between  the  ordinary  hi^h  and  low  water 
mark,  and  the  property  in  this  is.   prima 
facie,  in  the  king.     It  may,  indeed,  by  grant 
or  prescription,  belong  to  a  subject ;  but,  un- 
til the  contrary  is  shown,  the  presumption  is 
that  it  belongs  to  the  kin^ .     Many  of  the 
king's  rights  are,  to  a  certain  extent,  for  the 
benefit  of  his  subjects,  and  that  is  the  case 
as  to  the  sea,  in  which  all  his  subjects  have 
the  right  of  navigation,  and  of  fishing,  and 
it  is  so  in  highways,  along  which  all  his 
subjects  have  the  right  of  passage ;  and  the 
king  can  make  no  modem  grants  in  deroga- 
tion of  those  rights.     .     .     .     The  right,  [of 
bathiuff,  ]  as  claimed,  is  not  conflned  to  anj 
particular  place,  if  it  exists  at  all,  but  it 
must  exist  japon  every  part  of  the  seashore. 
Every  private  building,  then,  erected  upon 
the  seashore,  and  even  wharves  and  quays, 
would  be  an  obstruction  to  that  right,  and, 
of  consequence,  abatable  or  indictable.     And 
vet,  in  how  many  instances  are  such  build- 
ings,  wharves,   and  quays  erected.     Every 
embankment  by  which  land  is  redeemed  from 
the  sea  would  obstruct  the  exercise  of  this 
right,  and  be  a  nuisance,  and  so  would  the 
erection  of  stakes  for  holding  nets ;  and  yet 
how  frequently  are  such  embankments  made, 
and  sudi  stakes  set  up.     .     .     .    The   in- 
conveniences which  would  result  from"  the 
feneral  common-law  right  claimed  by  the 
efendant,    **  afford  to  my  *  mind   a   strong 
argument  against  its  existence.     ...     it 
an  individual  had  the  grant  of  the  seashore 
from  the  crown,  and  were  using  it  for  recrea- 
tion or  bathing  he  or  his  family  might  be 
interrupted  and  deprived  of  all  privacy  by 
the    exercise    of    this    common- law    right. 
.     .     .     The  king,  for  the  public  welfare, 
may  suffer  such  a  right  to  be  exercised  in 
those  parts  of  the  shore  which  remain  in  his 
hands.    .    .    .    In  those  places  in  which  con- 
venience has  required  the  rieht,  and  it  has 
continued  from  the  time  of  legal  memory, 
there  will  be  a  right  by  custom ;  and  where 
that  is  not  the  case,  the  crown  or  its  grantees 
are  not  likely  to  withhold  it,  upon  proper 
terms, 'and  under  proper  regulations.      'rhe 
opinion  of  Abbott,  Ch,  J, ,  presents  the  same 
argument  from  the  inconvenience  of  a  rifht 
of  bathing  that  would  prevent  the  building 
of  wharves  and  the  reclamation  of  land  from 
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the  sea ;  and  the  same  suggestion  that,  where 
the  king  is  the  owner  of  the  shore,  it  is  not 
probable  that  any  obstruction  to  bathing  will 
be  interposed  on  his  behalf. 

The  effect  of  these  opinions,  and  of  the 
judgment  recovered  by  the  lord  of  the  manor, 
IS  that  the  English  shore  was  not  originally 
vested  in  the  king  as  a  mere  official  trustee, 
holding  the  legal  title  for-  the  public  use 
and  benefit,  but  that  he  had  such  a  private 
interest  in  it  that  he  or  his  grantees  could 
•exclude  the  owners  of  the  adjoining  land 
from  the  privilege  of  bathing  in  the  sea,  and 
exact  rent  or  tolls  from  all  persons  crossing 
or  entering  the  shore  for  that  purpose.  A  dif- 
ferent view  is  taken  in  the  dissenting  opin- 
ion of  Best,  J. ,  who  says :  "  We  have  been 
told  that  lords  of  manors  will  find  it  to  their 
interest  to  indulge  the  public  with  the  priv- 
ilege of  going  on  or  over  the  sands  of  the 
sea,  and  that  judges  and  juries  will  check 
the  vexatious  exercise  of  the  right  to  exclude 
them.  But  the  free  access  to  the  sea  is  a 
privilege  too  important  to  Englishmen  to  be 
left  dependent  on  the  interest  or  caprice  of 
«ny  description  of  persons.  .  .  .  The 
owner  of  the  mW  of  the  shore  may  .  .  . 
erect  such  buildings  or  other  things  as  are 
necessary  for  the  carrying  on  of  commerce." 
Although  a  wharf  on  a  tidal  river,  ''in  order 
to  be  useful,  must  be  carried  out  beyond  the 
high- water  mark,  and,  whilst  the  tiae  is  up, 
must  somewhat  narrow  the  passage  of  the 
river,  yet  such  wharves  are  necessary  for  the 
loading  and  unloading  of  vessels,  and  the 
right  of  passage  must  be  accommodated  to 
the  right  of  loading  and  unloading  the  craft 
that  pass.  The  law  in  these  as  in  all  other 
cases  limits  and  balances  opposing  rights, 
that  they  may  be  so  enjoyed  as  that  the  ex- 
ercise ol  one  is  not  injurious  to  the  other. 
.  .  .  The  universal  practice  in  England 
shows  the  right  of  way  over  the  seashore  to 
be  a  common- law  right.  .  .  .  So  far  from 
the  law  allowing  lords  of  manors  to  restrain 
persons  from  bathing,  it  will  give  them 
every  facility  for  this  recreation.  .  .  . 
Bathing  machines  were  used  before  my  time, 
.  .  .  and  I  think  the  use  of  them  is 
essential  to  the  practice  of  bathing.  Decency 
must  prevent  all  females,  and  infirmity  many 
men,  from  bathing  except  from  a  machine. 
Attempts  have  been  made  to  make  those  who 
use  machines  pay  some  acknowledgment  to 
the  lord  of  the  manor  where  they  are  used ; 
but  I  cannot  find  that  any  of  those  attempts 
have  yet  succeeded.  .  .  .  Sclden,  who  wrote 
his  *Mare  Clausum'  to  prove  that  an  exclusive 
right  might  be  acquired  in  parts  of  the  sen, 
admits  that  the  sea  was  originally  common 
to  all,  and  ...  he  has  collected  from 
the  works  of  the  learned  of  all  nations 
.  .  .  that  the  sea  and  its  shores  were  com- 
moa  to  all  men,  as  much  so  as  the  air  that 
blows  over  them.  This,  I  think,  proves  that 
the  doctrine  is  reasonable,  and  ought  to  be 
adopted  into  our  law,  unless  there  is  some- 
thing in  our  particular  situation  to  exclude 
it :  and,  so  far  from  it  being  the  case,  there 
never  was  a  country,  the  local  situation  of 
which,  and  the  habits  and  interests  of  the  in- 
habitants of  which,  so  much  required  such  a 
law.    .    .    .    The  right  of  using  the  sliore  for 
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the  purpose  of  fishing  does  not  depend  on  any 
particular  law  applicable  to  fishing  only, 
but  is  part  of  the  more  general  right  of  the 
subjects  to  the  sea  and  "its  shores.  .  .  . 
My  ooinion  is  founded  on  these  grounds : 
The  shore  of  the  sea  is  admitted  to  liave  been 
at  one  time  the  property  of  the  king.  From 
the  general  nature  of  this  property,  it  could 
never  be  used  for  exclusive  occupation.  It 
was  holden  by  the  king,  like  the  sea  and  the 
highways  for  all  his  subjects.  The  soil  could 
only  be  transferred  subject  to  this  public 
trust ;  and  general  usage  shows  that  the  pub- 
lic right  has  been  excepted  out  of  the  grant 
of  the  soil.  .  .  .  Unless  I  felt  myself 
bound  by  an  authority  as  strong  and  clear 
as  an  Act  of  parliament  I  would  hold  on 
principles  of  public  policy— I  might  say 
public  necessity — that  the  interruption  of  free 
access  to  the  sea  is  a  public  nuisance.  In 
the  first  ages  of  all  countries  not  only  the  sea 
and  its  slK>res  but  all  perennial  rivers  were 
left  open  to  the  public  use.  In  all  countries 
it  has  been  matter  of  just  complaint  that  in- 
dividuals have  encroached  on  the  rights  of 
the  people.  In  England  our  ancestors  put 
the  public  rights  in  rivers  under  the  safe- 
guard of  Magna  Charta.  The  principle  of 
exclusive  appropriation  must  not  be  carried 
beyond  things  capable  of  improvement  by 
the  industry  of  man.  If  it  be  extended  so 
far  as  to  touch  the  right  of  walking  over 
these  barren  sands  it  will  take  from  the  people 
what  is  essential  to  their  welfare  whilst  it 
will  give  to  individuals  only  the  hateful 
privilege  of  vexing  their  neighbors.  It  has 
been  said  that  lords  of  manors  should  have 
a  ri^ht  to  prevent  bathing,  that  thev  might 
hinder  persons  from  doing  it  in  places  of 
public  resort.  Magistrates  are  armed  with 
authority  to  bring  to  punishment  such  as 
bathe  indecently.  I  would  rather  rely  on  dis- 
interested and  responsible  magistrates  than 
on  an  interested  and  irresponsible  lord  of  a 
manor. " 

It  is  said  that  the  strip  of  land  between 
the  lines  of  high  and  low  water,  called  the 
"shore"  or  the  "foreshore,"  may  be,  and  com- 
monly is,  parcel  of  the  manor  adjacent.  Hale, 
De  Jure  Maris,  chap.  4;  Gould,  Waters, 
$  21 ;  Clement  v.  Bums,  48  N.  H.  609,  616.  In 
Blundell  v.  CatteraU,  the  plaintiff,  being  *'  the 
owner  of  the  shore"  "as  lord  of  the  manor,* 
and  having  the  constructive  possession  that 
accompanies  title,  maintained  trespass  ^t/.  cL 
against  a  driver  of  bathing  machines.  In 
Mason's  Will,  New  Hampshire  was  described 
and  devised  as  "my  manor  of  Mason  Hall." 
Belknap,  Hist.  N.  .H.  Farmer's  ed.  15,  94; 
1  N.  H.  Prov.  Papers,  42,  110.  One  of  the 
mistakes  he  "fell  into  was  the  idea  of  lord- 
ship, and  the  granting  of  lands  not  as  free- 
holds, but  by  leases  subject  to  quitrents. 
To  settle  a  colonv  of  tenants"  here  "was 
indeed  a  chimerical  project.  .  .  .  The  set- 
tlements began  by  an  equal  division  of  prop- 
erty amone  independent  freemen.  Lordship 
and  vassalage  were  lield  in  abhorrence." 
Belknap,  Hist.  N.  H.  17.  89,  90.  Such  au- 
thorities as  Blundell  v.  Catterall,  and  Calmady 
V.  Rcnce,  6  C.  B.  861,  are  irrelevant  where 
there  is  no  manorial  lord.  2  Bl.  Com.  90-98. 
No  one  claims  to  be  the  feudal  successor  of 
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Mason.  The  success  of  the  people  in  the 
Mason ian  controversy  {Copp  v.  Henniker,  55 
N.  H.  186,  187,  20  Am.  Rep.  194.)  did  not 
leave  the  province  in  the  condition  in  which 
it  would  have  been  if  they  had  failed.  And 
whatever  titles  and  powers  would  have  been 
gained  by  the  Masonian  claimant,  and  what- 
ever public  and  private  rights  would  have 
been  lost  bv  the  rest  of  the  community  if  he 
had  prevailed,  he  would  not  have  acquired, 
in  public  waters,  a  private  right  that  was  not 
vested  in  the  Plymouth  company,  under 
whom  he  claimed,  or  in  the  crown. 

The  private  interest  of  the  king  in  tide 
land,  and  his  power  of  conveying  it  to  favor- 
ites, to  be  held  as  a  private  interest,  were 
Sarts  of  a  social  system  which  the  settlers  of 
few  Hampshire  considered  oppressive^  and 
from  which  they  endeavored  to  escape.  They 
**  could  not  have  been  expected  to  encounter 
the  many  hardships  that  unavoidably  at- 
tended their  emigration  to  the  new  world,  and 
to  people  the  banks  of  its  bays  and  rivers,  if 
the  land  under  the  water  at  their  very  doors 
was  liable  to  immediate  appropriation  by  an- 
other as  private  property,  and  the  settler  upon 
the  fast  land  thereby  excluded  from  its  enjoy- 
ment, and  unable  to  take  a  shellfish  from  its 
bottom,  or  fasten  there  a  stake  or  even  bathe 
in  its  waters,  without  becoming  a  trespasser. " 
Martin  v.  Waddell,  41  U.  S.  16  Pet.  367,  414, 
10  L.  ed.  997,  1014.  A  privato  ownership  of 
this  wilderness,  vested  in  the  king,  and  are- 
gal  or  executive  power  of  conveying  those 
reservoirs  which  the  interests  of  these  settlers 
required  the  government  should  hold  for  com- 
mon use,  would  be  in  conflict  with  the  gen- 
eral object  of  their  migration.  The  mediaeval 
rule  cannot  be  accepted  without  material 
modification.  It  is  not  necessar^'^  to  reject  the 
theory  that  the  legal  title  of  public  waters 
was  in  the  king.  The  entire  eauitable  title 
and  beneficial  interest  being  held  and  enjoyed 
bj  the  public,  and  being  capable  of  aliena- 
tion only  by  an  exercise  of  legislative  power, 
it  matters  not  who  is  trustee.  But  no  fidu- 
ciary theory  can  be  adopted  that  allows  the 
trustee  to  aefeat  the  public  purpose  of  the 
trust. 

Martin  v.  WaddeU,  41  U.  S.  16  Pet.  367, 
409-413,  10  L.  ed.  997.  1012,  1014,  was  an 
action  of  ejectment  for  100  acres  of  the  tidal 
bed  of  Hantan  river  and  bay  in  New  Jersey. 
It  was  held  that  the  tidewater  trust  survived 
the  grant  of  the  province  to  the  Duke  of 
York.  "  The  country  mentioned  in  the  letter? 
patent  was  held  by  the  king  in  his  public  and 
regal  character  as  the  representative  of  the 
nation,  and  in  trust  for  them.  .  .  .  We 
do  not  propose  to  meddle  with  the  point 
.  .  .  as  to  the  power  of  the  kins:  since 
Magna  Charta-  to  grant  to  a  subject  a  portion 
of  the  soil  covered  by  the  navigable  [meaning 
tidal]  waters  of  the  kingdom,  so  as  to  give 
him  an  immediate  and  exclusive  right  of 
fishery  either  for  shellfish  or  floating  fish 
within  the  limits  of  his  grant.  The  question 
is  not  free  from  doubt.  .  .  .  But  from 
the  opinions  expressed  ...  in  the  case 
of  Blunddl  v.  CatteraU,  6  Bam.  &  Aid.  287, 
294.  304,  809,  and  in  the  case  of  Sumerset  v. 
Foffwell,  5  Bam.  &  C.  883,  884,  the  question 
must  be  regarded   as    settled    in   England 
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against  the  right  of  the  king,  since  Magna 
Cha/rtaj    to    make    such    a    grant.     .     .     . 
When  the  revolution  took  place,  the  people 
of  each  state  became  themselves  sovereign, 
and  in  that  character  hold  the  absolute  right 
to  all  their  navigable  waters  and  the  soils 
under   them   for   their   own    common    use. 
.     .     .     The  dominion  and  property  in  nav- 
igable waters,  and  in  the  lands  under  them, 
being  held  by  the  king  as  a  public  trusc,  the 
^rant  to  an  individual  of  an  exclusive  fishery 
in  any  portion  of  it  is  so  much  taken  from 
the  common  fund  intrusted  to  his  care  for  the 
common  benefit.    .    .    .    The  questions  upon 
this  charter  are :    .     .     .     Whether  the  do- 
minion and  propriety  in  the  navigable  waters 
and  in  the  soils  under  them  passed  as  a  part 
of  the  prerogative   rights    annexed   to'  the 
political   powers   conferred   on    the    duke; 
whether,  in  his  hands,  they  were  intended 
to  be  a  trust  for  the  common  use  of  the  new 
community  about  to  be  established,  or  pri- 
vate property,  to  be  parceled  out  and  sold  to 
individuals,   for  his   own   benefit.     .     .     . 
The  estate  and  rights  of  the  king  passed  to 
the  duke  in  the  same  condition  in  which 
they  had  been  held  by  the  crown,  and  upon 
the  same  trusts.     .     .     .     If  the  word  'soil' 
be  an  appropriate  word  to  pass  lands  covered 
with  navigable  water,     .     .     .     it  is   asso- 
ciated   in    the    letters- patent    witli     *otlier 
royalties, '  and  conveyed  as  such.     No  words 
are  used  for  the  purpose  of  separating  them 
from  the  jura  regalia,  and  converting  them 
into  private  property,  to  be  held  and  enjoyed 
by  the  duke  apart  from  and  independent  of 
the  political  character  with  which  he  was 
clothed  by  the  same  instrument.     ...     It 
was  expressly  enjoined  upon  him,  as  a  duty 
in  the  govemment  he  was  about  to  establish, 
to  make  it  as  near  as  might  be  agreeable  in 
their  new  circumstances  to  the  laws    .     .     . 
of  England  ;  and  how  could  this  be  done  if, 
in  the  charter  itself,   this  high  prerogative 
trust  was  severed  from  the  regal    author- 
ity,— if  the  shores,  and  rivers,  and  bays,  and 
arms  of  the  sea,  and  the  land  under  them, 
instead  of  being  held  as  a  public  trust  for  the 
benefit  of  the  whole  community,  to  be  freely 
used  by  all  for  navigation  and  fishery,  as 
well  for  shellfish  as  floating  fish,  had  been 
converted  by  the  charter  itself  into  private 
property,  to  be  parceled  out  and  sold  by  the 
duke  for  his  own  individual  emolument?" 
Martin    v.   WaddeU  "was  not  an  action  for 
disturbing  the  plaintiff  in  a  right  of  fishery, 
but  an  action  to  recover  possession  of  the 
soil  itself;  and  in  giving  judgment  for  the 
defendant,  the  court  necessarily  decided  upon 
the  title  to  the  soil.*'    Den  v.  Jersey  Onn- 
pany  Amo.  56  U.  S.  15  How.  426,  14  L.  ed. 
757.     The  reasoning  which  led  to  the  conclu- 
sion that  the  public  trust  was  not  terminated 
by  the  legal  construction  of  the  king's  grant 
tends  to  show  that  this  trust  could  not  be 
extinguished  by  him.     As  the  conversion  of 
tide  land  into  private  property  would  have 
been  inconsistent  with  the  duke's  duty  of 
establishing  a  government,  as  near  as  conven- 
iently might  be,  in  the  new  circumstances, 
agreeable^to  the  laws  of  England,  it  does 
not  appear  how  such  a  conversion  could  be 
an  exercise  of  royal  power.    The  grant  was 
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of  a  large  territory  containing  ''all  the  land 
from  the  west  side  of  Connecticut  to  the  east 
side  of  Delaware    bay,     .     .     .     together 
with  all  the   lands,   islands,  soils,  rivers, 
harbors,  mines,  minerals,   quarries,   woods, 
marshes,  waters,   lakes,   fishings,  hawkine, 
hunting,  and  fowling,  and  all  other  royal- 
ties, profits,  commodities,  and  hereditaments 
to  the  said  several  islands,  lands,  and  prem- 
ises belonging  and  appertaining,  with  their 
and  every  oi  their  appurtenances,   and  all 
our  estate,  right,  title,  interest,  benefit,  ad- 
vantage, claim,  and  demand,  of,  in,   or  to 
the  said  lands  and  premises,  or  any  part  or 
parcel  thereof,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,    together 
with  the  yearly  and  other  the  rents,  revenues. 
and  profits  of  all    and  singular  the  said 
premises,  and  of  every  part  and  parcel  there- 
of."   Poore,    Charters  &  Constitutions,  783, 
784.      The   American   construction  of  this 
deed  being  that  it  did  not  make  the  grantee 
private  owner  of  the  tidal  basin  of  Raritan 
river  and  bay.  it  would  seem  that  the  grant- 
or's ownership  of  American   tide  land  was 
not  a^  interest  of  a  private  character.     ^  All 
our  estate,  right,  title,  interest,  benefit,  ad- 
vantage, claim,  and  demand  of,  in,  or  to  the 
said  lands  and  premises'*  is  comprehensive 
language,  and  was  intended  to  describe  all 
the  grantor's  real  estate  in  New  Jersey  and 
New  York.       The  terms  of  the  grant  sug- 
gested no  distinction  between  the  titles  of 
dry  land  and  tide  land.     The  water's  edge 
W2US  not  mentioned  as  a   boundary   line  of 
rights  or  powers.    If  all  the  right,  title,  and 
interest  of  the  grantor  on  both  sides  of  that 
line  included  the  land  on  one  side  in  a  sense 
in  which  it  did  not  include  the  land  on  the 
other  side,  the  result  is  apparently  due  to 
tlie  nature  of  his  title,  and  a  difference  in 
his  conveying  powers,  and  not  to  a  lack  of 
conveying  words.     If  the  method  of  construc- 
tion employed  in  Martin  v.    Waddell  were 
adopted  here,  it  would  not  tend  to  sustain 
private  ownership  upon  the  king's  express 
conveyances  of  shores  or  arms  of  the  sea,  or 
of  such  fresh  ponds  as  our  law  assigns  to  the 
same  class  of  property.     But  the  first  law  of 
public  waters  is  the*  fiduciary  character  of 
the  king's  title;  and  under  this  law,  as  in- 
terpreted in  this  state,  no  construction  of  his 
gnints  is  necessary,  in  cases  like  the  pres- 
ent.      Without  explicit  legislative  author- 
ity,  he   could  neither  discontinue  a  public 
easentienc  of  navigation  or  flotation  in  a  fresh 
river  or  small  pond,  (the  bed  of  which  could 
be  made  private  property  by  his  grant, )  nor 
iilienate    the   bed  of    large*  ponds   or    tide 
waters.      "The  soil  of  the  seashore,  to  the 
^\  tent  of  three  miles  from  the  beach,  is  vested 
n  the  crown;  and    I  am  not  aware  of  any 
•11  le  of  law  which  prevents  the  crown  from 
ifrantin^  to  a  subject  that  which  is  vested 
n  itself.''     Erie,   Ch,  .7.,  in  Fres  Fisliers  d 
'hedffers  V.  Gann,  11  C.  B.  N.  S.  387,    418. 
^iie  common  law  of  this  state  regards  the 
cj^al  title  of  public  waters  (including  the 
r>il  under  them)  as  having  been  vested  in 
ic  kin^  in  his  fiduciary  capacity  for  the 
r)ecia1   fiduciary  piupose  of  securing  pub- 
c  rights  ;  and,  according  to  the  general  law 
f    trusts,   this  capacity  and  purpose  gave 
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the  trustee  no  private  right.  The  barren, 
legal  title  was  held  by  him,  not  as  a  natural 
person,  but  as  a  corporation,  endowed  with 

f perpetuity,  (1  Bl.  Com.  469,)  and  in  his  pub- 
ic and  regal  character  as  representative  of 
the  nation  who  had  the  entire  equitable  and 
beneficial  Interest.  This  public  interest,  like 
the  royal  succession,  would  not  be  affected 
b^  his  grant  of  the  crown,  and  all  rights, 
titles,  and  interests  vested  in  him  in  all  his 
capacities,  public  and  private.  The  people 
inherited  the  equitable  title  of  public  waters 
as  he  inherited  the  throne, — by  force  of  a 
common -law  rule  which  he  could  not  right- 
fully annul.  At  the  lie  volution,  the  state,  as 
sovereign,  succeeded  the  king  in  the  ofl[ice  of 
trustee.  In  contemplation  of  la t^,  the  equit- 
able title  of  the  people  was  the  same  before 
and  after  the  transfer  of  the  legal  title  from 
one  trustee  to  another.  Anything  less  than 
the  substance  of  this  princiole  would  fall 
short  of  the  modification  of  English  law  re- 
quired by  the  situation  and  policy  of  the  pro- 
vince. 

When  a  road  was  laid  out  under  section  2 
of  the  Act  of  1719,  the  land  damages  and 
expense  of  construction  and  repair  were  a 
municipal  burden.  In  a  technical  sense,  the 
road  was  the  king's  highway.  His  owner- 
ship of  the  public  easement  was  a  matter  of 
form.  When  the  way  was  taken  for  public 
use  by  the  legislative  power  of  eminent 
domain,  no  private  interest  was  conveyed  to 
him.  He  became  a  mere  titular  proprietor. 
In  the  same  ceremonial  and  fiduciary  sense, 
tide  lands  and  large  ponds  were  his.  Pro- 
vincial usage  shows  that  these  reservoirs  were 
understood  to  be  devoted,  by  natural  law, 
to  public  uses.  A  private  interest  of  the 
king  in  this  property  was  a  relic  of  a  regal 
supremacy  that  is  now  extinct  in  England. 
The  emigrants  had  no  occasion  to  bring  it 
with  them.  Beginning  their  settlement  in 
the  forest,  with  many  of  the  advantages  of 
an  original  organization  of  society,  exer- 
cising in  town  meeting  and  provincial  as- 
sembly substantially  all  the  powers  of  local 
self-government,  and  enjoying  a  I'arge  meas- 
ure of  practical  independence,  they  had  no 
motive  to  adopt  the  unsound  and  useless 
doctrine  of  the  trustee's  private  interest  that 
had  led,  in  the  old  country,  to  great  abuses, 
some  of  which  it  had  been  necessary  to  cor- 
rect by  sections  33.  47  and  48  of  the  great 
charter.  "By  the  law  of  nature  every  man 
.  .  .  has  an  equal  right  of  pursuing  and 
taking  to  his  own  use  all  such  creatures  as 
are  fer(t  natures,  and  therefore  the  property 
of  nobody.  .  .  .  The  whole  island  was 
replenished  with  all  sorts  of  game  in  the  time 
of  the  Britons,  who  lived  in  a  wild  and 
pastoral  manner,  without  inclosing  or  im- 
proving their  grounds,  and  derived  much  of 
their  subsistence  from  the  chase,  which  they 
all  enjoyed  in  common.  But  when  husbandry 
took  place  under  the  Saxon  government,  and 
lands  began  to  be  cultivated,  improved,  and 
inclosed,  the  beasts  naturally  fled  into  the 
woody  and  desert  tracts,  which  were  called 
tlie  forests ;  and,  having  never  been  disposed 
of  in  the  first  distribution  of  lands,  were 
therefore  held  to  belong  to  the  crown.  These 
were  filled  with  great  plenty  of  game,  which 
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our  roval  sportsmen  reserved  for  their  own 
diversion,  on  pain  of  a  pecuniary  forfeiture 
for  such  as  Interfered  with  their  sovereign. 
But  every  freeholder  had  the  full  libertv  of 
sporting  upon  his  own  territories,  provided 
he  abstained  from  the  king's  forests.  ^  This 
liberty  of  freeholders  was  afterwards  limited 
to  lords  of  manors  and  other  privileged 
classes.  The  riffht  of  the  crown  ^  was  exerted 
with  the  utmost  rigor  at  and  after  the  time 
of  the  Norman  establishment;  not  only  in 
the  ancient  forests,  but  in  the  new  ones  which 
the  congncror  made,  by  laying  together  vast 
tracts  of  country  depopulated  for  that  pur- 
pose, and  reserved  solely  for  the  king's  royal 
diversion,  in  which  were  exercised  the  most 
horrid  tyrannies  and  oppressions,  under  color 
of  forest  law,  for  the  sake  of  preserving  the 
beasts  of  chase ;  to  kill  any  of  which,  within 
the  limits  of  the  forest,  was  as  penal  as  the 
death  of  a  man.  .  .  .  King  John  laid  a 
total  interdict  upon  the  winged  as  well  as 
the  four-footed  creation.  .  .  .  The  cruel 
and  insupportable  hardships  which  those 
forest  laws  created  to  the  subject  occasioned 
our  ancestors  to  be  as  jealous  for  their  ref- 
ormation as  for  the  relaxation  of  the  feudal 
rigors  and  the  other  exactions  introduced  by 
the  Norman  family,  and  accordingly  we  fina 
the  immunities  of  Clmrta  de  Foresta  as  warm- 
ly contended  for,  and  extorted  from  the  king 
with  as  much  difficulty,  as  those  of  Magna 
Charta  itself."  2  Bl.  Com.  411,  414-416, 
418,  419,  and  notes  by  Christian,  Kerr,  and 
Coleridge.  **  Though  the  forest  laws  are  now 
mitigated,  and  by  degrees  grown  entirely  ob- 
solete, yet  from  this  root  has  sprung  a  bastard 
slip,  known  by  the  name  of  the  'game  law,' 
now  arrived  to  and  wantoning  in  its  highest 
vigor,  .  .  .  both  productive  of  the  same 
tyranny  to  the  commons,  but  with  this  dif- 
ference: that  the  forest  laws  established 
only  one  mighty  hunter  throughout  the  land  ; 
the  game  laws  have  raised  a  little  Nimrod 
in  every  manor."  4  Bl.  Com.  415,  416.  An 
"*  exclusive  ri^ht  of  fishing  in  a  public  river 
is  also  a  royal  franchise,  and  is  considered 
as  such  in  all  couotries  where  the  feudal 
polity  has  prevailed;  though  the  making 
such  grants  .  .  .  was  prohibited  for  tlie 
future  by  King  John's  great  charter,  and  the 
rivers  that  were  fenced  in  his  time  were  di- 
rected to  be  laid  open,  as  well  as  the  forests 
to  be  disafforested.  This  opening  was  ex- 
t/'nded  by  the  second  and  third  charters  of 
Henry  III.  to  those  [rivers]  also  that  were 
fenced  under  Richard  I.,  so  that  a  franchise 
of"  exclusive  "fishery  ought  now  to  \\q  at 
least  as  old  as  the  reign  of  Henry  II."  2  Bl. 
Com.  39. 

^In  the  old  Teutonic  Constitution,  just 
as  in  the  old  Roman  Constitution,  large 
tracts  of  land  were  the  property  of  the  state, 
the  ager  piibUcwt  of  Rome,  the  folkland  of 
England.  As  the  royal  power  grew,  as  the 
kin^  came  to  be  more  and  more  looked  on  as 
the  impersonation  of  the  nation,  the  land  of 
the  people  came  to  be  more  and  more  looked 
on  iis  the  land  of  the  king,  and  the  folkland  of 
our  Old  English  charters  gradually  changed 
into  the  terra  regis  of  Domesday.  Like  other 
changes  of  the  kind,  that  Norman  conquest 
only  strengthened  and  brought  to  its  full  ef- 
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feet  a  tendencv  which  was  already  at  work ; 
but  there  can  be  no  doubt  that,  down  to  the 
Norman  conquest,  the  king  at  least  went 
throui^h  the  form  of  consulting  his  Witan, 
before  he  alienated  the  land  of  the  people  to 
become  the  possession  of  an  individual, — an 
Old  English  phrase,  before  he  turned  folk* 
land  into  bookland.  After  the  Norman  con- 
quest, we  hear  no  more  of  the  land  of  the 
people ;  it  has  become  the  land  of  the  king, 
to  be  dealt  with  according  to  the  king  s 
personal  pleasure.  From  the  days  of  Uie 
first  William  to  those  of  the  third,  the  land 
which  had  once  been  the  land  of  the  people 
was  dealt  with  without  any  refesence  to  the 
will  of  the  people.  .  .  .  Now  this  wrong 
.  .  .  is  redressed.  A  custom  as  strong  as 
law  now  requires  that  at  the  beginning  of 
each  fresh  reign  the  sovereign  shall,  not  by  an 
act  of  bounty,  but  by  an  act  of  justice,  give 
back  to  the  nation  the  land  which  the  nation 
lost  so  long  ago.  The  royal  demesnes  are  now 
handed  over  to  be  dealt  with  like  the  other 
revenues  of  the  state,  to  be  disposed  of  by 
parliament  for  the  public  service;  that  is  to 
say,  the  people  have  won  back  their  own ; 
the  usurpation  of  the  days  of  foreign  rule 
has  been  swept  away.  We  have  .  .  . 
gone  back  to  the  sound  principles  of  our 
forefathers ;  the  terra  regis  of  the  Norman  has 
once  more  become  the  folkland  of  the  days 
of  our  earliest  freedom.  .  .  .  The  land 
which,  to  put  it  in  the  mildest  form,  the 
king  held  in  trust  for  the  common  service  of 
the  nation,  was  now  again  employed  to  its 
proper  use."  Freeman,  Eng.  Const.  2d  ed. 
189,  140,  142 :  May,  Const.  Hist.  chap.  4 ; 
1  Bl.  Com.  286 :  Gould,  Waters,  §g  19,  21, 
notes.  The  trustees'  private  interests,  gained 
by  usurpation,  and  lost  when  the  ancient 
limitations  of  executi  ve  power  were  restored, 
was  a  wrong  which  the  New  England  col- 
onists could  not  ha\e  intended  to  bring  over 
and  perpetuate.  It. was  not  adapted  to  their 
circumstances,  but  was  at  variance  with  the 
institutions  they  endeavored  to  establish,  and 
the  rights  for  which  they  were  disposed  to 
contend. 

The  argument  that  the  private  use  of  tide 
waters  and  large  ponds  by  abutters  disproves 
the  public  title,  {blundeU  v.  GaUeraU,  supra^) 
is  not  conclusive.  Like  other  general  rules, 
the  public  title,  and  the  king's  want  of  ca- 
pacity to  convert  such  waters  into  private 
property,  are  applied  with  a  due  observance 
of  private  rights,  founded  on  necessity  and 
convenience,  and  maintained  by  uniform  us- 
age. The  dictates  of  Justice  and  reason, 
which  retain  in  the  government,  for  common 
use,  the  fee  of  large  ponds,  and  the  shores  and 
arms  of  the  sea,  (and  in  some  states  large 
fresh  rivers, )  have  vested  a  reasonable  private 
right  of  using  this  public  property  in  the 
owners  of  the  adjoining  land.  Clement  v. 
Bums.  48  N.  H.  609,  616-619;  Clark  v. 
Peckhani,  10  R.  I.  85,  88,  14  Am.  Rep.  654 ; 
Thornton  v.  Grant,  10  R.  I.  477,  14  Am. 
Rep.  701;  Potter,  »/.,  in  Proridenee  Steam 
Engine  Co.  v.  Protidenee  dt  8.  8.  8.  Co.  12 
R.  I.  848,  866-370,  84  Am.  Rep.  652 ;  East 
JIaren  v.  Hemingway.  7  Conn.  186,  202,  208 ; 
Frinkv.  Lawrence,  20  Conn.  117,  121,  50  Am. 
Dec.  274 ;  Matfier  v.  Cftapmany  40  Conn.  382, 
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395, 16  Am.  Rep.  46 ;  Sherlock  v.  Bainbridge, 

41  Ind.  85,  13  Am.  Rep.  802 ;  Delaplaine  v. 

Chicago  A I^.  W.   E.    Co.   42  Wis.    214,   24 

Am.  Rep.  386 ;  Diedrieh  v.  yarthioester^i  U, 

R.  Go.  42  Wis.  248,  24  Am.  Rep.  899 ;  Union 

Dept  Street  R,  db  Transfer  Co.  v.  Brunswick, 

31  Minn.  297,  47  Am.  Rep.  789 ;  Lincoln  v. 

Bam,  58  Mich.  875,  61  Am.  Rep.  116 :  Duiton 

V.  Strong,  66  U.  8.  1  Black,  28,  81,  32.  17  L. 

«d.  29,  82 ;  St.  Paul  dt  P.  B.  Co.  v.  Schur- 

fMier,  74 U.  8.  7  Wall.  272,  289,  19  L.  ed.  74, 

78;  Tates  v.  MUwaukM,  77  U.  8.  10  Wall. 

497,  504,  19  L.  ed.  984,  986 ;    Weber  v.  StaU 

Harlxyr  Cmrs.  85  U.  8.  18  Wall.  W,  65,  21  L. 

•ed.  798,  801.    This  right  is  not  bounded  by 

low-water  mark.     For  shipping  purposes  in 

Portsmouth,  it  is  reasonably  necessary  that 

wharves  should  be  built  from  the  upland, 

not  only  across  the  land  uncovered  at  low 

tide,  but  also  beyond  it.     In  Lake  Winni- 

pisiogee,  a  steamboat  wharf  must  extend  to 

A  navigable  depth  in  the  dry  season.     Atlee 

V.  NarthiMstem  U.  Packet  Go.   88  U.   8.   21 

Wall.  889,   898,    22  L.   ed.   619,    620.     An 

abutter's  use  of  the  bed  of  a  public  water 

like  a  riparian  owner's  use  of  a  fresh  river 

flowinff  over  his  land,   is  governed  by  the 

rule  of  reasonableness  applied  to  the  facts  of 

his  case. 

^  By  the  common  law,  the  kin^  was  the  pro- 
prietor of  the  soil  under  the  navigable  water, 
And  this,  being  rejrarded  as  a  private  emolu- 
ment of  the  crown,  was  susceptible  of  trans- 
fer to  a  subject.     But  such  transfer  did  not 
■devest  or  diminish,   at   least  after  Magna 
Gharta,  the  public  rights  in  the  water,  and, 
•consequently,  the  grantee  of  the  crown  held 
■the  property  in  subjection  to  the  common 
privilege  of  fishery  and  navigation.     .     .     . 
The  king  could  not  deprive  the  subjects  of 
the  realm  of  these  general   rights.     This 
was  a  power  that  resided  in  parliament." 
'"  By  the  rules  of  the  ancient  law,  the  owner 
of  land  along  the  shore  was  entitled  to  no 
right   as   an   incident   of   such   ownership, 
'except  the  contingent  ones    .     .      .     of  al- 
luvion and  dereliction.      ...      On  the 
•other  hand,  the  title  to  the  soil  under  tide 
water  was  in  the  sovereign,  and  such  title 
was  attended  with  the  usual  concomitants 
of   the  ownership  of  realty ;  and  it  conse- 
quently followed    .     .     .     that,  in  order  to 
enable'the  owner  of  the  upland  to  fill  in  or 
wharf  out  below  the  line  of  high  water,  it 
was  absolutely  necessary  to  adopt  some  prin- 
ciple   different  from   those  of  the  common 
law. "     Stecens  v.  Paterson  dh  N.  B.    Go.   84 
N'.  J.  L.  582,  550,  554,  8  Am.  Rep.  269.     In 
;liat  case  it  was  held  that,  by  a  local  custom 
)f   New   Jersey,   abutters  have  an  inchoate 
i^ht  to  "wharf  out  to  low- water  mark;  that 
his  right  is  a  license,  revocable  before  ex- 
cution  ;  and  that,  under  a  statute  making 
t  lawful  for  them  to  build  docks  or  wharves 
ipon  the  shore  in  front  of  their  )ands,  and 
a  any  other  way  to  improve  the  same,  and, 
rhen  so  built  upon  or  improved,  to  appro- 
riate  the  same  to  their  own  exclusive  use, 
le  license  does  not  become  irrevocable  until 
le    improvement  is  made.      The  doctrine 
lat  the  soil  under  tide  water  is  a  private 
nolument    of   the   sovereign,    (subject    to 
ablic  ri^^hts  of  fishery  and  navigation,)  and 


that,  without  express  or  implied  lictense, 
abutters  cannot  build  wharves,  or  bathe  in 
the  sea,  in  front  of  their  own  land,  is  not 
introduced  here  by  applying  the  dictates  of 
justice  and  reason  to'  the  situation  of  the 
American  people.  The  public  title  of  the 
beds  of  large  ponds,  {State  v.  Oilmanton,  9 
N.  H.  46f,)  including  a  public  right  of 
fishery  that  cannot  be  impaired  by  prescrip- 
tion, (State  V.  Franklin  Falls  Go.  49  N.  H. 
240,  250,  252-257,  6  Am.  Rep.  518 :)  and  the 
private  rieht  of  wharflng  out  {Clement  v. 
Bums,  48  W.  H.  609,  617-619,)  are  not  over- 
thrown, by  such  cases  as  Marshall  v.  Vlles- 
water  S.  Nav.  Co.  8  Best  &  8.  733,  L.  R.  7 
Q.  B.  166;  Bristow  v.  Cormican,  L.  R.  3 
App.  Cas.  641 ;  Johnston  v.  Bloomfidd,  8 
Ir.  C.  L.  Rep.  68;  and  other  authorities  cited 
in  Stevens  v.  Paterson  d  If.  R.  Co.  supra. 
If  due  weight  is  given  to  the  axiom  that 
common  law  grows  out  of  the  institutions 
and  circumstances  of  the  country,  the  con- 
clusion is  unavoidable  that  the  rights  of 
abutters  and  the  public  in  American  public 
waters  are  the  whole  property,  and  not  merely 
what  was  left  for  the  subjects  of  the  real^m 
by  the  ancient  monopolies  of  the  English 
executive  and  the  manorial  lords. 

Haintin  v.  Pairpoint  Mfg.    Co. ,   141  Mass. 
51,  57,  was  an  action  of  tort  for  building 
a    wharf   on    the     plaintiff's   tide -land  in 
Acushnet  river.     The  defendants  contended 
that  the  plaintiff  had  no  rights  in  the  soil 
below  low-water  mark.     By  a  special  Act, 
passed  in  1806,  {Haskell  v.  New  Bedford,  108 
Mass.  209,)  the  LegisLiture  had  authorized 
the  owners  of  lots  adjoining  Acushnet  river 
in    New    Bedford    to    erect   and    maintain 
wharves  parallel  with  their  several  lots  to 
the  channel  of  the  river.     It  was  held  that, 
whether  this  did  or  did  not  give  the  lot 
owners  an  unrestricted  fee,  it  operated  as  a 
legislative  grant  to  them  of  an  interest  in 
the  soil  between  their  lots  and  the  channel, 
and  gave  them  a  possessory  title  for  Uie  pur- 
pose of  buildine  wharves,  sufficient  to  main- 
tain trespass.    In  this  state  such  grants  are 
not  necessary.     What  form  of  action  is  ap- 
propriate wlien  the  abutter  has  not  actual 
possession  is  a  question  of  no  practical  im- 
portance.    If  the  state  has  a  right  of  action 
lor  the  possession  when  a  wharf  is  wrong- 
fully built  in  front  of  his  land,  {Cobum  y. 
Am^s,  52  Cal.    385,  898,  28  Am.  Rep.  634) 
this  does  not  preclude  his  recovering  a  judg- 
ment that  will  enable  him  to  exercise  his 
right  of  wharflng  out.     The  proceeding  at 
English  common  law  to  obtain  leave  to  build 
a  wharf  or  other  structure  on  the  king's  tide 
land  was  a  writ  of  ad  quod  damnum  to  ascer- 
tain what  injury  would  ensue.    Upon  the  re- 
turn of  a  favorable  verdict,  the  proposed  work 
was  authorized  by  the  king's  license.     Com- 
yns'  Dig.  Ad  Quod  Damnum;  Gould,  Waters, 
^§  21,  43,  609.     In  this  state,  the  manner  in. 
which  and  the  extent  to  which  the  bed  of  a 
public  water  can  be  reasonably  appropriated 
to  the  exclusive  use  of  a  littoral  proprietor  is 
determinable  on  a  bill  in  equity.     The  ascer- 
tainment, location,  and  measurement  of  his 
right  before  he  attempts  to  exercise  it  may  be 
more  useful  than  any  remedial  course  that  can 
be  taken  after  a  controversy  has  arisen  on  his 
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alleged  yiolation  of  the  public  right.  Con- 
necticut Ri'cer  Lumber  Co,  v.  Olcott  Falls  Co. 
65  N.  H.  290,  390-392,  13  L.  R.  A.  826. 
If  there  were  no  statutes  relating  to  chancery 
jurisdiction,  the  common  law  would  furnish 
necessary  and  convenient  procedure.  Walker 
V.  Walker,  63  N.  H.  821,  66  Am.  Rep,  514 ; 
Boody  V.  Watmi,  64  N.  H.  162.  171,  178, 
179.  If  it  is  reasonable  that  flats  should  be 
filled  or  permanent  works  constructed  by 
abutters,  and  that  they  should  not  be  de- 
prived of  their  improvements  without  com- 
pensation, or  that  limitations  or  conditions 
should  be  imposed  for  the  protection  of  pub- 
lic or  private  interests,  a  oecree,  made  upon 
a  hearing  of  all  interested  parties  maintains 
the  equities  of  the  case,  and  so  adjusts  the 
exercise  of  the  public  and  the  private  right 
that  there  shall  be  no  substantial  infringe- 
ment of  either.  Without  a  decree  or  judg- 
ment on  the  question  of  reasonable  use,  the 
abutter  assumes  the  risk  of  his  construction 
of  a  wharf,  warehouse,  weir,  tide  mill,  or 
other  thing,  below  the  water's  edge,  being 
found  to  be  unreasonable,  and  his  structure 
being  an  abatable  nuisance.  This  risk  has 
been  assumed,  from  the  earliest  settlement 
to  the  present  time,  without  fear  of  loss; 
and,  .if  any  public  or  private  wrong  or  in- 
convenience has  resulted,  it  is  not  generally 
known.  The  experience  of  more  than  250 
years  has  shown  no  practical  difficulty  in  the 
question  of  the  abutters'  reasonable  private 
use,  and  no  defect  in  the  law  calling  for 
such  amendments  as  have  been  made  in  Mas- 
sachusetts in  relation  to  tide  waters. 

An  abutter's  private  right  of  use  and  oc- 
cupation in  a  public  water,  though  convey- 
able  by  his  deed  of  his  upland,  (JVatson  v. 
Peters,  26  Mich,  508 ;  Turner  v.  Holland,  65 
Mich.  453;  Norcross  v.  Qriffitha,  65  Wis. 
599,  619,  620,  56  Am.  Rep.  642, )  is  a  sever- 
able part  of  his  estate.  In  value,  it  may  be 
the  chief  part.  The  reason  of  the  law  does 
not  forbid  him  to  sever  and  sell  or  lease  the 
right  he  may  not  wish  to  exercise.  Simons 
V.  Brenefi,  25  Conn.  346,  352,  353 ;  Ladies* 
Seaman's  Friend  Soc.  v.  HaUtead,  58  Conn. 
144,  150,  152 ;  Hanfi/rd  v.  St.  Paul  <£  D.  B. 
Co.  43  Minn.  104,  7  L.  R.  A.  722 ;  Ooodsdl 
V.  Lawson,  42  Md.  348.  Beiuj^  a  part  of  his 
estate,    it  cannot  be   taken    from    him    for 

firivate  use  without  his  consent,  or  for  pub- 
ic use  without  compensation.  In  some  in- 
stances it  may  not  be  material  whether  the 
fee  below  the  water's  edge  is  in  him,  sub- 
ject to  reasonable  public  use,  or  in  the  state, 
subject  to  his  reasonable  private  use.  In 
some  places  the  public  right  of  use  is  more, 
in  oilers  it  is  less,  important  than  the 
private  right.  Convenience  requires  a  rule, 
and  no  serious  inconvenience  has  arisen  from 
the  adoption  of  the  water*s  edge  as  the 
boundary  of  public  and  private  ownerahip. 
Whether  the'^  water's  edge,  which  is  the 
high- water  line  in  tide  waters,  is  the  low- 
water  line  in  large  ponds,  (Qould,  Waters, 
§  203 ;  Tiederaan,  Real  Prop.  §  836 ;  Pairie 
V.  Woods,  108  Mass.  160,  170,)  may  be  a 
question  to  be  considered  in  determining 
what  common- law  forms  of  action  are  appro- 
priate when  remedies  are  demanded  for  al- 
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leged  infringements  of  the  public  or  the 
private  rights  existing  below  the  line  of 
high  water. 

"Navigable  water**  "is  here  held  to  mean 
all  such  waters  as  are  actually  navigable, 
whether  fresh  or  salt.  When  it  4s  considered 
that  the  rights  and  interests  of  the  public, 
such  as  fishing,  ferrying,  and  transportation, 
are  preserved  in  alT navigable  waters  by  the 
inherent  and  inalienable  attributes  of  the  sov- 
ereign, it  would  seem  to  follow  that  the  con- 
troversies which  have  arisen  over  the  nomi- 
nal ownership  of  the  soil  under  such  waters 
have  been  magnified  beyond  the  real  interests 
involved.  This  becomes  still  more  apparent 
when  we  consider  the  character  and  extent 
of  the  property  which  may,  in  the  nature  of 
things,  be  acquired  and  enjoyed  in  running 
water.  Aqua  currit  et  debet  eurrere.  Neither 
sovereign  nor  subject  can  have  any  greater 
than  a  usufructuary  right  therein."  Smith 
V.  Eochester,  92  N.  Y.  463,  479,  480,  44  Am. 
Rep.  393.  In  that  case  it  was  held  that  all 
conveyable  rights  of  property  in  the  bed  of 
Hemlock  lake,  in  the  southwestern  part  of 
New  York,  had  been  vested  in  the  state  of 
Massachusetts  and  its  grantees.  Salt  marshes 
and  thatch  beds,  specially  needed  by  owners 
of  cattle  before  sufficient  mowing  ground 
was  obtained  by  removing  the  forest,  have 
been  conveyed  and  inherited  as  private  prop- 
erty (subject  to  public  rights)  since  they 
were  divided  into  lots  and  apportioned 
among  the  early  settlers.  Belknap,  Hist 
N.  H.  chap.  2,  (Farmer's  ed.  p.  20;)  Bell, 
Hist.  Exeter,  20,  30,  31,  35.  40,  42,  130,  181, 
435,  437,  438,  441.  444 ;  Acts  June  27,  1780, 
January  15,  1794,  November  26,  1812,  and 
July  1,  1819,  (ed.  1830,  p.  191 ;)  Gen.  Laws, 
chap.  281,  §  9;  Knawles  v.  Ikno,  20  N.  H, 
135-137;  Potter,  J.,  in  Providence  Steam- En- 

f'ne  Co.  V.  Providence  db  S.  S.  S.  Co.  12  R. 
348,  357,  34  Am.  Rep.  652.  Whether  this 
private  property  is  a  mere  exclusive,  as- 
signable, and  inheritable  right  to  the  crop 
of  thatch,  or  a  fee  vested  in  persons  de- 
scribed in  the  Act  of  1794  as  ** owners  of  salt 
marshes, "  is  a  question  that  need  not  now  be 
considered.  Liegislation  of  the  subject  of 
seaweed,  rockweed,  and  flatsweed  shows 
that  by  usage  and  universal  understanding 
other  parts  of  the  tide  land  are  public  prop- 
erty. Acts  June  12,  1789,  June  18,  1793, 
June  14,  1800,  December  13,  1808,  and  June 
21,  1814;  Laws  1840,  chap.  564;  Laws  1850, 
chaps.  994,  1001 ;  Index  N.  H.  Laws,  p. 
335,  title  Marshes;  Id.  p.  496,  title  Seaweed; 
Rev.  Stat.  chap.  123,  §§  2,  3;  Gen.  Stat, 
chap.  263,  $§  8.  9 ;  Gen.  Laws,  chap.  281, 
§§10,  11.  Taking  from  thatch  grounds  the 
weed  deemed  "necessary  to  preserve  and  fer- 
tilize*' them,  "without  leave  first  obtained 
from  the  owner  or  owners  thereof,"  is  pro- 
hibited as  a  "damage"  to  the  private  right 
of  the  persons  designated  as  "  owners. '^ 
Taking  weed  from  the  seashore  is  regulated 
in  a  manner  calculated  to  prevent  "incon- 
venieilces  and  disputes"  among  persons  ex- 
ercising a  public  right.  This  distinction  is 
a  legislative  recognition  and  confirmation  of 
the  understanding  that  has  always  prevailed 
in  the  tide- water  region,  where  grass- pro. 
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(lucing  lots  in  salt-water  rivers  and  arms  of 
the  sea  have  been  claimed  and  mowed  under 
private  titles  derived  from  the  towns. 

The  English  doctrine  of  the  king's  private 
interest  in  public  waters,  the  need  of  his 
license  to  authorize  a  reasonable  private  use 
of  them  by  abutters,  and  the  necessities  of 
commerce,  raised  an  equitable  demand  for 
tm  exception  to  the  rule  that  private  rights 
cannot  be  acquired  from  the  crown  by  pre- 
scription.     Gould,  Waters,  §§  22,  87.      In 
this  state,  the  law  of  public  waters  being 
what  justice  and  reason  require,  there  is  no 
exceptiona]   power  of  invading  the  public 
riffht   by   prescription.     State    v.    Franklin 
Falls    Co.  49  N.   H.  240,  6^  Am.  Rep.  513 ; 
Collins  V.  Howard,  65  N.  H.   190 ;    Webe7'  v. 
State  Ila/rbar  Comrs.  85  U.  8.  18  Wall.  57, 
68,  21  L.  ed.  798,  802.      Private  rights  in 
thatch   grounds,  acquired    from  the  public 
^    proprietor,  not  by  prescription,  but  by  ex- 
press grants  of  lots  laid  out  for  private  use 
below  high-water  mark,  have  no  tendencv  t<i 
show  that  they  would  have  been  acquired 
by  a  grant  of  upland  bounded  by  tide  water, 
or  by  a  grant  of  upland  within  the  bounds 
of  which  such  grounds  were  found.     They 
seem  to  be  an  instance  of  the  operation  of 
the  rule  that  private  rights  are  not  acquired 
in  public  waters  unless  an  alienation  of  the 
public  property  is  included  in  the  terms  of 
a    grant    by    express    words   or    necessary 
implication.     Com.  v.  Roxbun/,  9  Gray,  451, 
491-497.     If  there  are  exceptional  cases  not 
governed  by  this  rule,  the  existence  of  the 
rule  is  not  a  matter  of  doubt.     When  a  lot 
of  salt  marsh  (or  the  right  of  cropping  it) 
has  been  converted  into  private  property  by 
an  express  public  grant  made  by  authority 
shown  by  usage  to  be  competent  to  exercise 
this  power  over  the  marsh,  its  passing  by 
deed  or  devise  as  parcel  of  a  distant  farm  of 
which  it  is  in  fact  a  pan  would  not  be  an 
infringement  of  the   rule.      In   Clement   v. 
Bums,  43  N.  H.  609,  the  plaintiff,  owning 
land  adjoining  the  tide  water  of  Cochecho 
river,  liad  bufit  a  wharf  above  and  below 
high -water  mark,  and  the  wharf  had  been 
Uiken  for  a  highway  by  eminent  domain. 
The  defendant,  exercising  the  right  of  navi- 
gation   in   public   water,    brought   mud   in 
boats  up  the  river  to  the  wharf. ~  Exercising 
a  highway  right,  he  put  the  mud  on  the 
wharf,  and  removed  it  in  a  reasonable  time 
to  his  farm ;  and,  if  these  had  been  all  the 
facts,  he  would  have  prevailed  in  the  suit. 
On  other  facts,  judgment  was  ordered  for  the 
plaintiff.     Manure  belonging  to  the  plain- 
tiff had  been  carried  by  rains  and  tides  to  the 
shore  beyond  the  wharf,  and  mixed  with  the 
soil,  and  with  some  of  the  defendant's  mud 
which  had  been  casually  dropped  overboard 
in  unloading  his  boats.     This  mixture  the 
defendant  carried   away   and    converted    to 
his  own  use,  and  for  this  act  the  plaintiff 
recovered  damages.     The  state's  ownership 
of  the  shore  did  not  authorize  the  defendant 
to  appropriate  to  his  own  use  whatever  prop- 
erty of  otner  persons  might  be  found  there. 
If   he  had  taken  a  boat  belonging  to  the 
plaintiff,  it  would  have  been  no  defense  that 
he  found  it  on  public  land  or  public  water. 
The  mingling  of  the  plaintiff's  manure  with 
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the  state's  soil  and  the  defendant's  mud  by 
natural  causes  and  accident  raised  a  question 
of  title  by  accretion  of  realty  or  confusion 
of  personalty  (8  Kent,  Com.  428 ;  Tiedeman, 
Real  Prop.  S§  685,  686;  2  Kent,  Com.  860- 
365)  which  the  court  did  not  consider.  It  was 
assumed  that  the  plaintiff  continued  to  be 
the  owner  of  the  manure,  and  that  the  de- 
fendant's appropriation  of  it  was  a  tort. 
From  this  assumption  it  followed  that  the 
plaintiff'  was  entitled  to  a  remedy  in  some 
form  of  action.  He  was  not  the  owner,  and 
he  had  no  possession,  actual  ur  constructive, 
of  the  ground  un  which  the  rains  and  tides 
had  deposited  the  manure.  The  conclusion 
that  he  could  maintain  trespass  quare  clausum 
may  have  been  reached  by  "  overlooking  nice 
technicalities,"  (page  620,)  which  there 
would  have  been  no  occasion  to  disregard  if 
the  land  title  and  legal  possession  had  been 
in  him,  and  the  defendant  had  been  a  tres- 
passer when  he  brought  his  boats  to  the 
wharf.  At  the  present  time,  when  the  plain- 
tiff had  a  legal  and  just  cause  of  action,  and 
the  sufficiency  of  the  declaration  is  contested, 
the  question  of  remedy  is  disposed  of  by 
amendment,  and  not  by  disregarding  the 
distinctions  between  common- law  forms  of 
action.  Cushing,  67/.  «/.,  in  Carleton  v. 
Cate,  56  N.  H,  130,  136 ;  Stebbim  v.  jAinca- 
sliire  Ins.  Co.  59  N.  H.  143 ;  PeasUe  v.  Dud- 
ley, 63  N.  H.  220  ;  Winnipiseogee  Paper  Co.  v. 
Eaton,  64  N.  H.  234 ;  Tasker  v.  Lord,  64  N. 
H.  279 ;  Marse  v.  Whitcher,  64  N.  H.  591 ; 
Sleeper  v.  Kelley,  65  N.  H.  206. 

In  Maloon  v.  WhiU,  57  N.  H.  152,  the  de- 
fendants hauled  sand  from  the  seashore  to  re- 
pair highways.  The  plaintiff  alleged,  but 
failed  to  prove,  that  the  hauling  would  ex- 
pose his  land  to  be  overflowed  and  washed 
away.  In  Clement  v.  Burns,  if  any  substan- 
tial injury  to  the  plaintiff's  upland,  or  to 
his  private  right  of  using  the  shore,  had 
been  directly  or  indirectly  caused  by  the  de- 
fendant's removal  of  the  public  soil,  the 
plaintiff  would  have  had  an  appropriate  and 
adequate  remedy.  Corn.  v.  Tewksbury,  11 
Met.  55,  58,  59;  Doe  v.  Morrcll,  Smith,  (N. 
II. )  255 :  8  Kent,  Com.  437 ;  Tiedeman,  Real 
Prop.  g§  618-620;  Washb.  Easem.  429-488. 
As  the  wharf  had  been  taken  by  eminent 
domain,  it  was  not  necessary  to  try  the 
question  whether  his  construction  and  use  of 
it  was  an  exercise  of  his  private  right,  as 
owner  of  the  upland,  to  a  reasonable,  ex- 
clusive use  of  the  public  land  below  high- 
water  mark.  This  right  of  reasonable  use 
was  correctly  described  in  the  decision  as 
**an  interest  in  the  shore,  .  .  .  which 
interest  he  may  vindicate  by  suit."  The  ex- 
pression "  subject  only  to'the  paramount  right 
of  navigation, "  if  it  means  that  the  fee  and 
legal  possession  of  the  shore  were  in  the 
plaintiff,  or  that  the  public  had  no  right  but 
that  of  navigation,  cannot  be  sustained. 

In  some  respects  there  has  been  a  marked 
difference  between  Massachusetts  and  Kew 
Hampshire  law,  but  in  both  jurisdictions 
large  ponds  are  withheld  from  private  owner- 
ship for  reasons  that  are  distinctively  Amer- 
ican. **  Every  inhabitant  that  is  an  house- 
holder shall  have  free  fishing  and  fowline 
in  any  great  .ponds,  and  bayes,  coves,  and 
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liTen  so  fam  as  the  sea  ebbes  and  flowes 
within^the  piesiocta  of  the  towne  wbero  tbey 
dwell/  unlease  the  free  men  of  the  same 
towne  or  the  ^nerall  coort  have  otherwise 
appropriated  them,  proTided  that  this  shall 
not  be  extended  to  give  leaT«  to  anj  man  to 
oome  upon  others  proprietie  without  there 
leave. "  Mass.  Bodj  of  Liberties,  (enacted 
in  IMl,)  article  16.  printed  in  28  Mass. 
Hist.  Coll.  (3d  Series, )  219,  Mass.  Colonial 
Laws  1600-1672.  (ed.  1889,  p.  37, )  and  Qm, 
T.  BojOmry,  9  Gray,  465.  **Tbe  great  pur- 
pose of  the  16th  Article  of  the  Body  of 
Liberties  was  to  declare  a  great  principle  of 
public  right,  to  abolish  the  forest  laws,  the 
game  laws,  and  the  Uws  designed  to  secure 
sereral  and  exclusive  fisheries,  and  to  make 
them  all  free."  Com.  v.  Alger^  7  Cush.  53, 
68;  Wet€  Bnimry  v.  Stoddard,  7  Allen,  158. 
165.  In  this  state,  free  fishing  and  free 
fowling  in  great  ponds  and  tide  waters  have 
not  needed  the  aid  of  a  statute  for  the  aboli- 
tion of  written  or  the  declaration  of  un- 
written law.  So  far  as  the  Ordinance  of  1641 
introduced  or  confirmed  these  liberties,  it 
was  an  enactment  of  New  Hampshire  common 
law.  The  limitation  to  householders  within 
the  town  where  they  dwell  is  not  admissible 
in  this  jurisdiction,  and  is  not  in  force  in 
Massachusetts.  Lakeman  v.  Bumham^  7 
Gray,  437;  Com.  v.  Bostbury,  9  Gray,  527. 
The  recognition  of  the  validity  of  appropria- 
tions of  great  ponds  to  private  persons  be- 
fore 1641  ( We9t  Boahury  v.  Stoddard,  mpra; 
Berry  v.  Raddin,  11  Allen,  577.  580 ;  Com. 
V.  Boxbury,  9  Gray,  516,  525,  526,  528; 
Watuppa  Buervoir  Co.  v.  FaU  Biter,  154 
Mass.  805,  308,  13  L.  R.  A.  255,)  is  an  ex- 
ception not  required  here,  for  any  purpose  of 
Justice  or  convenience.  The  proviso  ex- 
cluded the  construction  which  might  be 
claimed  to  give  public  access  to  public 
waters  across  private  property. 

In  1647  the  want  of  a  definition  of  **  great 
ponds"  was  supplied,  and  the  16th  ar- 
ticle of  the  Body  of  Liberties  was  amended 
bv  changing  the  proviso  and  adding  new 
clauses:  "rrovid^,  that  no  town  shall  ap- 
propriate to  any  particular  person  or  persons 
any  great  pond  containing  more  than  ten 
acres  of  land,  and  that  no  man  shall  oome 
upon  another's  property  without  their  leave, 
otherwise  than  as  hereafter  expressed.  The 
which  clearly  to  determine,  it  is  declared 
that,  in  all  creeks,  coves,  and  other  places 
about  and  upon  salt  water  where  the  sea 
ebbs  and  flowes,  the  proprietor  of  the  land 
adjoyning  shall  have  propriety  to  the  low- 
water  mark,  where  the  sea  aoth  not  ebb 
above  a  hundred  rods,  and  not  more  whereso- 
ever it  ebbs  further.  Provided  that  such 
proprietor  shall  not,  by  this  liberty,  have 
power  to  stop  or  hinder  the  passage  of  boates 
or  other  vessels  in  or  through  any  sea,  creeks, 
or  coves  to  other  men's  houses  or  lands. 
And  for  great  ponds,  lying  in  common 
though  within  the  bounds  of  some  town,  it 
shall  be  free  for  any  man  to  fish  and  fowl 
there,  and  may  pass  and  repass  on  foot 
through  any  man's  propriety  for  that  end, 
so  they  trespass  not  upon  any  man's  com  or 
meddow.  [HAl-Al.]^  Mass.  Colonial  Laws 
1660-72,  (ed.  1889,)  p.  170;  Mass.  Ancient 
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Charter,  chap.  63.  p.  148;  Com.  v.  Alger ^  7 
Cush.  53.  67.  68.  Under  this  Law  of  1641 
and  1647  (printed  since  1660,  with  the  date 
"1641.  1647."  and  called  in  some  decisions 
the  ''Ordinance  of  1641,"  in  others  the  ''Or- 
dinance of  1647. '')  ~  the  state  owns  the  great 
ponds  as  public  property  held  in  trust  for 

?ublic  uses.'*  Watvppa  Btttrtoir  Co.  v. 
bZI  Bifxr,  147  Mass.  548,  557,  1  L.  R.  A. 
466.  ^  Great  ponds,  not  appropriated  before 
the  Colony  Orainance  of  1647  to  private  per- 
sons, are  public  property,  the  rieht  of  rea- 
sonably using  and  enjoying  which,  for  tak- 
ing ice  for  use  or  sale,  as  well  as  for  fishing 
and  fowling,  boating,  skating,  and  other 
lawful  purposes,  is  common  to  all."  Bit- 
tiiiQer  V.  Earner,  121  Mass.  539,  546 ;  Gage  v. 
Steinkratm,  131  Mass.  222 ;  BoweU  v.  Doyle, 
Id.  474;  Potter  v.  Bovie,  141  Mass.  357, 
People's  lee  Co.  v.  Davenport,  149  Mass.  322. 
"By  this  (»dinance  it  was  intended  to  devote 
the  great  ponds  to  public  use.  . 
They  were  not  thenceforth  to  be  appropriated 
to  the  use  of  any  particular  person  or  per- 
sons, but  were  declared  to  be  'lying  in  com- 
mon. '"  West  Bocebury  v.  Stoddard,  7  Allen, 
158,  166.  The  retention  of  title  in  the 
government,  in  trust  for  public  uses,  placed 
great  ponds  and  tide  waters  in  the  same 
common-law  class  of  property.  Drury  v. 
Ifatick,  10  Allen,  169,  179;  Pkune  v.  mods, 
108  Mass.  160,  169;  Watuppa  Beserwir  Co, 
V.  FaU  Biter,  supra. 

It  was  formerly  held  that  the  Ordinance  of 
1(U7  ''was  annulled  with  the  charter  by  the 
authority  of  which  it  was  made."  and  that 
the  rule  established  by  it  had  derived  from 
usage  the  force  of  conunon  law  in  that 
colony,  (Storer  v.  Freeman,  6  Mass.  435,  438. 
4  Am.  Dec.  155 ;)  but  thetx)rrectne8s  of  this 
view  is  doubted,  {Com.  v.  Alger,  7  Cu^. 
53.  76;  Com.  v.  Baxbury,  9  Gray,  ul7.) 
"  Whether  the  ordinance  is  a  part  of  the  stat- 
utorv  or  of  the  common  law  in  the  territoiy 
of  tbe  Massachusetts  Colony  it  is  perhaps 
unnecessary  to  determine.  It  was  never  ex- 
tended over  Plymouth  by  an  Act  of  the 
general  court.  It  is,  however,  the  law 
throughout  the  whole  commmonwealth. "  It 
**  has  been  extended  to  Plymouth,  to  Nan- 
tucket, to  the  county  of  Dukes,  and  to 
Maine,  and  this  has  been  done  by  usage  and 
by  judicial  decision."  Litchfield y.  Seituate, 
136  Mass.  89,  46.  "  It  is  in  force  throughout 
the  whole  territory  of  this  state,  including 
those  parts  which  were  formerly  the  colony 
of  PlymouUi,  Nantucket,  and  Dukes  county, 
and  also  in  Maine,  although  none  of  these 
were  under  the  jurisdiction  of  the  colony 
of  Massachusetts  bay."  Watuppa  Beurto^r 
Co.  V.  FaU  Biter,  supra;  Com.  v.  Alger,  7 
Cush.  53.  75,  76,  79 ;  Weston  v.  Sampson^  8 
Cush.  347,  354,  54  Am.  Dec.  764;  Com.  v. 
Bocebury,  9  Gray,  523.  ''When  the  Ordinance 
of  1647  is  said  to  be  part  of  the  common  law 
of  Plymouth  colony,  all  that  is  meant  is 
that  ...  it  has  been  extended  to  that 
territory  by  usage  and  by  judicial  decision." 
Watuppa  Beserwir  Co,  v.  FaU  Fiter,  164 
Mass.  305,  308.  13  L.  R.  A.  255. 

In  view  of  the  early  extension  of  Massa- 
chusetts jurisdiction  to  the  Piscataqua,  the 
settlement  of  a  large  portion  of  our  teiritoiy 
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under  Massachusetts  grants,  the  number  of 
settlers  who  came  from  Massachusetts  to  all 
parts  of  this  province,   and  the  extent  of 
Massachusetts  influence  upon   New  Hamp> 
shire  law,  the  Ordinance  of  1647  could  well 
be  considered  as  common  law  by  adoption 
here  (as  it  is  in  other  parts  of  New  England) 
if  it  were  in  harmony  with  the  usages  and 
interests  of  the  state.    Belknap,  Hist.  N.  H. 
chaps.  2,  17,  18;  Smith,    (N.  H.)  448,  603; 
Br(mi  V.  Langdon,  Smith.  (N.  H. )  178,  182, 
183 ;  Story,  Const.  §  81 ;  and  authorities  before 
cited.    It  describes  a  **  great  pond''  as  one 
"containing  more  than  ten  acres  of  land." 
There  may  he  no  objection  to  this  definition ; 
and,  if  the  provision  relating  to  tide  waters 
had  become  a  part  of  our  law,  its  acceptance 
would  have  tended  to  show  that  the  defini- 
tion of  great  ponds  had  not  been  rejected. 
While  the  ordinance  maintains  the  public 
title  of  large  ponds,  it  converts  into  private 
property,  and  gives  away,  a  great  amount  of 
tide  land.    The  main  object  of  the  gratuity 
**has  always  been  understood  to  be  to  induce 
the  erection  of  wharves  for  the  benefit  of 
commerce."    Com.  v.  Eoxbury,  9  Gray,  615. 
"The  object    .     .     .    has   often   been    de- 
clared to  be  the  erection  of  wharves  and 
similar  structures,  and  the  reclaiming  of  the 
flats."     fle?iry   v.    Nefjcburyport,    149   Mass. 
582,  585,  5  L.  R.  A.  179.     In  this  state,  the 
transfer  of  the  fee  to  the  abutters  has  not 
been  necessary  to  encourage  improvements 
below  high- water  mark.    Their  common- law 
rifi^ht  of  reasonable  use  has  been  sufl3cient  for 
all  the  purposes  for  which  the  ordinance 
changed  the  common- law  title.     If  a  change 
of  title  had  been  needed,  the  premises  con- 
veyed by  the  ordinance  would  have  been 
excessive  in  length  and  insufficient  in  width. 
Its  operation  was  not  limited  to  the  short 
and  comparatively  few  sections  of  the  shore 
on  which   improvements  had  been  or  were 
likel}'  to  be  made.     Abutters  would  not  be 
induced  to  build  wharves  at  a  few  points  in 
front  of  their  land  by  giving  other  persons 
the  rest  of  the  shore  of  the  sea  and  the  Pis- 
cataqua.      The  ^ift  of  a  wharf  lot  to  the 
abutter  who  build  a  wharf  upon  it  would 
have  been  enough  for  the  benefit  of  com- 
nercc.     If  such  a  bounty  had  been  necessary, 
;he  ordinance  would  have  been  defective  m 
giving  no  title  or  right  to  use  below  low- 
vater  mark.     Private  ownership  of  so  much 
if  the  tide  land  (not  exceeding  100  rods  in 
ridth)    as  is  bare  twice  a  day,  and  public 
^cvnership    where   vessels    can    come    to    a 
rlktLvt  at    low  tide,  is  not  an  adequate  or 
sefiil  adjustment  of  rights  for  commercial 
urposes.      Where  tide  land  ought  to  be  im- 
roved  and  occupied  by  the  abutter  above 
id    below  low- water  mark,  he  has  a  com- 
on-laiv    right  to  improve  and  occupy  it. 
^heti   it  is  doubtful  whether  his  proposed 
;e  and  occupation  of  it  would  be  reason* 
»le,  a  decision  of  the  question  of  reason- 
'leness  can  be  obtained  in  an  appropriate 
tion  brought  by  him  or  the  attorney- gen- 
ii. 

Tn  Laynprey  v.  l^uM,  29  N.  H.  299,  (de- 
led in  the  county  of  Rockingham  at  the 
cember  term,  1847,)  it  was  held  that  the 
Dvision  of  the  ^Massachusetts  ordinance  xt- 
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lating  to  the  shore  of  tide  waters  has  not 
been  adopted  and  is  not  in  force  in  this  state ; 
and  there  is  no  ground  on  which  that  case 
can  be  overruled.  The  introduction  of  any 
other  line  than  high- water  mark  as  the 
marine  boundary  would  overturn  common- 
law  rights  that  had  been  established  here  by 
a  usage  and  traditional  understanding  of 
200  years'  duration  before  they  were  ques- 
tioned in  Lamprey  v.  Nudd\  and  the  rejec- 
tion of  the  whole  ordinance,  except  the 
clause  defining  a  ** great  pond"  as  one  ''con- 
taining more  than  ten  acres  of  land,"  ma^ 
leave  Tittle  ground  for  the  claim  that  this 
definition  has  become  a  part  of  our  law. 
There  would  be  a  distinction  between  pub- 
lic and  private  ponds  if  the  ordinance  had 
not  been  passed,  and  the  common- law  classi- 
fication can  be  determined  and  applied  by 
common- law  means  and  methods.  Parties 
are  entitled  to  judgments  in  which  their 
legal  rights  are  ascertained  and  established. 
How  far  the  marine  territory  of  a  nation  ex- 
tends Irom  high- water  mark  is  a  question 
which  courts  may  be  compelled  to  decide  on 
other  evidence  than  written  law.  B/eg,  v. 
Keyn.  L.  R.  2  Exch.  Div.  68.  The  decision 
in  StaU  v.  GilmanUm,  14  N.  H.  467,  that 
Sanbomton  bay  is  a  laree  pond  and  a  public 
water  was  not  based  on  the  Massachussetts  or- 
dinance. However  slight  the  argument  in 
favor  of  apy  particular  dimensions  in  deter- 
mining whether^  pond  is  public  or  private 
property,  the  law  requiring  a  decision  of  the 
question  authorizes  the  adoption  of  a  neces- 
sary rule.  A  standard  of  size  seems  to  be  in- 
dispensable, and,  if  a  more  satisfactory  meas- 
ure is  not  found,  ponds  of  more  than  10  acres 
may  properly  be  classed  with  Sanbomton 
bav. 

the  division  of  lakes  and  ponds  into  pub- 
lic and  private  classes  of  property  is  not  a 
Federal  question.  So  far  as  state  courts  have 
considered  the  subject,  they  seem  to  agree 
that  such  ^  division  must  be  made,  and  that 
lakes  Superior,  Michigan,  Huron,  Erie, 
Ontario,  and  Champlain  are  public  waters. 
This  modification  of  what  has  been  supposed 
to  be  the  English  rule  seems  to  be  put  on 
the  ground  that  the  six  largest  lakes  flowing 
into  the  St.  Lawrence  are  inland  seas,  nav- 
igable in  fact,  and  used  for  an  extensive 
commerce.  Before  determining  whether  a 
lake  or  pond  is  public  or  private  property, 
the  law  does  not  wait  to  see  how  much  it 
will  be  used  for  commerce.  Its  commercial 
use  may  depend  on  the  future  unknown  pop- 
ulation and  business  of  the  surrounding 
country.  A  great  amount  of  transportation 
would  probably  be  introduced  on  Sanbom- 
ton bav  by  the  rise  of  a  lar^e  city  at  each 
end  of  it.  If  natural  capacity  for  naviga- 
tion were  the  test,  some  degree  of  capacity 
would  have  to  be  selected.  A  pond  is  not  a 
public  water  merely  because  small  logs  can 
be  floated  through  it  in  May  or  June.  But  a 
sufficient  reason  has  not  been  given  for 
selecting  Champlain  as  the  measure,  rather 
than  Sanbomton  bay,  or  some  smaller  basin. 
All  bodies  of  fresh  water  can  be  connected 
with  the  sea  by  canals;  and,  if  a  natural 
channel  for  shipping  to  and  from  the  sea  were 
required  in  the  class  of  public  waters,  the 
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largest  Amercian   lakes   would  be   private 
property.    The  abandonment  of  the  arbitrary 
tidal  test  makes  it  necessary'  to  choose  an- 
other, and  it  may  be  impossible  to  find  one 
that  is  not  arbitrary.     Nothinjr  cfin  be  more 
abritrary  than  six  exceptions  to  the  English 
rule.     The  authorities  in  other  states  tend 
strongly  to  limit  the  exceptions  to  a  small 
number.     Ledyard  v.  Ten  Eyck,  86  Barb.  102 ; 
Cobb  V.  Davenport,  32  N.  J.  L.  869,  877,  33  N. 
J.  L.  223,  97  Am.  Dec.  718 ;  Lenibeck  v.  Nye, 
47  Ohio  St.  336,  8  L.  R.  A.  578 ;  Ridgway  v. 
LudU/io,  68  Ind.  248 ;  Staner  v.  Bics,  121  Ind. 
51,  6  L.  K.  A.  387 ;  Beckmun  v.  Kreamer,  48 
111.  447,  92  Am.  Dec.  146 ;  Lincoln  v.  Davis, 
63  Mich.  375,  390,  61  Am.  Rep.  118 ;  Clute  v. 
MsheVy  65  Mich.  48 ;  contra,  lYustees  oj  Sefiools 
V.  ScJiroU,  120111.  509,  60  Am.  Rep.  575.    In 
this  jurisdiction,  there  is  a  different  classifi- 
cation.    "For  the  purposes  of  this  Act,  all 
natural  ponds  and  lakes  containing  more  than 
twenty  acres  shall  be  deemed  public  waters." 
Laws  1887,  chap.  86,  g  3.     The  purposes  of 
the  Act  are  stated  in  section  1,  which  pro- 
vides that  **no  actions  shall  be  maintained 
against  any  person  for  crossing  uncultivated 
land  to  reach  any  public  water  for  the  pur- 
pose of  taking  fish  unless  actual  damage  has 
been  sustained  ;'*  and  in  section  2,  which  pro- 
vides that  **in  all  actions  brought  to  recover 
damage  for  crossing  land  to  reach  any  public 
water  for  the  purpose  of  taking  fish,  the  cost 
shall  be  limited  to  an  amount  not  exceeding 
the  damages  recovered,  if  such  damages  do 
not  exceed  $13.38.''    Although  section  1  is 
apparently  invalid,  and  section  2  may  be  con- 
tested as  a  discrimination  inconsistent  with 
equal  rights,  the  act  is  evidence  of  an  un- 
derstanding that  a  pond  of  twenty  acres  is 
public  water.     But  it  does  not  show  that  all 
smaller  ponds  are  private  property.     It  was 
not  intended  to  be  a  conveyance  of  public 
title,  or  an  abandonment  or  public  rights. 
The  Massachusetts  Act  of  1869,  chap.   8«4, 
(Pub.    Stat.    Mass.    chap.   91,    §§    10,    11,) 
''changes  the  law  in  regard  to  the  size  of 
great  ponds,  in  which  the  public  may  have 
the  right  of  fishing,"  and  "gives  to  the  ri- 
parian proprietors  of  any  pond  not  more  than 
twenty  acres  in  extent,  the  exclusive  control 
of  the  fisheries  therein  existing.     ...     As 
the  law  now  stands,  the  public  have  no  right 
of  fishing  in  any  pond  not  more  than  twenty 
acres  in  extent."    Com.  v.  Tiffany,  119  Mass. 
800,  308;    Com.  v.    Vincent,  108  Mass,  441. 
448 ;  Com,  v.  Perley,  130  Mass.  469.    The  stat- 
utory  size   seems  to  be  expressly  changed 
only  so  far  as  a  single  public  use  is  con- 
cerned.    The  New  Hampshire  Act  of  1887  is 
much  more  limited.      It  relates  merely  to 
actions  for  crossing  private  land  to  reach 
public  water  for  the  purpose  of  taking  fish. 
The  bed  of  Long  pond,  containing  in  its 
natural   condition   about   160  acres,    is  the 
property  of  the  state.    The  water's  edge  is 
the  boundary  of  the  lot  which  the  defendants 
hired,  and  from  which  they  went  upon  the 
pond  to  get  ice.     Before  the  township  was 
granted,  the  public  held  not  only  the  basin 
of  the  pond,  but  also  the  bed.  banks,  and 
valley  of  the  brook  that  fiows  from  the  pond 
to  the  river.     In  that  position  of  the  title  the 
public  owner  could  divert  the  entire  pond 
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from  its  outlet  without  infringing  private 
rights  between  the  pond  and  the  river.  If 
the  ori|2:inal  title  of  the  valley  had  remained 
unchanged,  this  suit  could  not  be  main- 
tained. But  the  public  owner  elected  to  con- 
vert into  private  property  the  mill  site  which 
the  plaintiffs  now  own,  (situated  on  the 
brook,  about  100  rods  below  the  outlet  of  the 
pond,)  and  to  grant  it  to  individuals  from 
whom  the  plaintiffs  derive  their  title.  The 
Massachusetts  grant  of  the  township,  rec- 
ognized and  established  as  a  valid  convey- 
ance, is  as  effective  as  if  made  by  the  govern- 
ment of  this  province.  The  grant  of  the  bed 
of  the  brook  to  private  proprietors,  whose 
title  has  come  to  the  plaintiffs,  conveyed 
rights  of  air,  light,  heat,  and  water.  No 
express  mention  of  these  rights  was  necessary. 
They  passed  as  parcel  of  the  estate.  If  tne 
original  owner  had  desired  to  retain  an  un- 
limited right  to  divert  the  pond  and  destroy 
the  mill  privilege,  there  should  have  been 
an  express  reservation.  A  right  to  the  nat- 
ural fiow  of  the  brook,  not  unreasonably 
diminished  or  polluted,  was  inherent  in  the 
land,  and  one  of  the  rights  of  use  and  oc- 
cupation of  which  the  title  was  composed. 
It  may  have  been  more  valuable  than  all  the 
others.  By  an  elementary  rule  of  conveyanc- 
ing, it  passed  from  grantor  to  grants,  m  the 
absence  of  a  stipulation  to  the  contrary. 
The  operation  of  the  rule  did  not  depend 
upon  the  question  whetlier  the  water  was  a 
natural  pond,  large  or  small,  before  it  en- 
tered the  plaintiff's  lot.  The  water  right, 
having  passed  to  them  from  the  original 
public  owner,  is  a  part  of  their  mill  lot  in 
the  legal  and  essential  sense  in  which  a  right 
to  rains,  winds,  electricity,  and  the  use  of 
them  on  that  lot,  is  a  part  of  their  realty. 
If  the  Legislature  should  authorize  the 
governor  to  sell  Long  pond,  his  deed  of  it 
to  the  defendants  would  convey  nothing  to 
the  plaintiffs,  and  would  not  convey  to 
the  defendants  the  right  of  unlimited  use, 
which  ceased  to  exist  when  the  mill  privilege 
was  converted  into  private  property  by 
governmental  grant.  If  the  plaintiffs  have 
been  injured  by  an  unreasonaole  use  of  the 
pond,  or  of  any  other  lot  of  land  or  water, 
there  is  a  legal  remedy.  Cary  v.  DanieU,  8 
Met.  466,  476,  480,  41  Am.  Dec.  532 ;  Com. 
V.  Teirksbury,  11  Met.  55,  57:  Com.  v.  Al^\ 
7  Cush.  53,  84-87 ;  8  Kent,  Com.  489,  440 ; 
Bassett  v.  Salisbu7'y  Mfg.  Co.  48  N.  H.  569, 
578,  82  Am.  Dec.  179 ;  Uolde^i  v.  Lake  Co,  53 
N.  H.  552 ;  Thompson  v.  Androscoggin  Rirer 
Imp.  Co.  54  N.  II.  545,  549-554 ;  Conneetit^U 
River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H. 
290,  891,  392,  13  L.  R.  A.  826.  In  Waiuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  557, 
558,  1  L.  R.  A.  466,  it  was  held  by  a  major- 
ity of  the  court  that  the  Ordinance  of  1641-47 
introduced  a  peculiar  rule,  under  which,  by 
an  implied  reservation  in  grants  of  land  on 
streams  flowing  from  great  ponds,  the  public 
owner  retainea  a  right  to  divert  the  ponds. 
This  change  of  the  common  law  has  not  been 
adopted  in  this  state. 

In  exercising  the  public  right  of  cutting 
and  gathering  ice  the  defendants  may  have 
advantages  as  tenants  of  a  littoral  proprietor. 
Stagings  and  platforms,  erected  by  them  in 
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the  pond  in  front  of  their  hired  lot,  and 
used  in  filling  their  ice  houses,  may  be 
claimed  to  be  within  their  lessors'  ri/^ht  of 
reasonable  use,  of  which  wharfing  out  is  an 
example.  Such  appliances  may  not  harm 
the  plaintiffs'  mill  privilege,  but  the  abut- 
ters' right  to  take  ice  is  not  exclusive.  The 
public  may  have  access  to  the  pond  over  a 
highway  laid  out  under  the  general  highway 
law,  or  under  chapter  97,  Laws  18§7,  en- 
titled **An  Act  Providing  for  Highways  to 
Public  Waters."  The  quantity  of  water  the 
defendants  can  rightfully  divert  from  the 
brook  in  a  solid  or  liquid  form  may  be  re- 
stricted by  other  persons  exercising  the  pub- 
lic right  at  the  same  time,  or  earlier  in  the 
same  season.  The  public  character  of  the 
right  does  not  multiply  indefinitely  what 
could  be  legally  taken  if  only  one  person  ex- 
«rcised  the  right.    The  quantity  that  can  be 


taken  by  all  is  limited  by  the  reasonable  use 
which  IS  the  extent  of  the  water  right  at- 
tached to  the  soil  and  vested  in  the  owner  of 
the  basin  tlirough  which  the  water  flows. 
But  for  reasons  suggested  in  Cumviings  v. 
Barrett,  10  Cush.  186,  189,  190,  the  removal 
of  large  quantities  of  ice  from  ponds  may 
not  always  be  injurious  to  mills  on  outflow- 
ing streams.  The  agreed  facts  do  not  show 
that  the  defendants*  removal  of  ice  was  an 
unreasonable  use  of  the  pond,  or  that  the 
plaintiffs  suffered  damage.  Ajs  the  parties 
do  not  agree  on  these  points,  the  case  must 
stand  for  trial.  The  competency  of  evidence 
on  the  question  of  reasonable  use  Is  to  be 
considered  when  evidence  is  offered. 
Case  discharged. 

Carpenter  and  Bing^ham,   JJ.y  did  not 
sit.    The  others  concurred. 
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i.  The  title  to  land  under  the  waters  of 
ffmall  inland  lakes  and  ponds  is  presumed 
to  belong  to  the  proprietors  of  the  adjoiaingr  up- 
lands. 


8*  The  eonunon-law  rnle  s^oveminK  the 
eonstmetion  and  extent  of  tyrants  of 
land  borderlnsr  and  bounded  on  non- 
navigable  waters  is  appUcable  alike  to 
convey aoces  boundlogr  lands  on  fresh- water 
rivers  and  small  non-navigable  lakes  or  ponds. 

8*  Describing^  one  boundary  of  a  con- 
veyance of  land  as  along^  a  certain 
pond  wlD  carry  title  to  the  center  of  the  pond 
unless  a  contrary  Intention  appears. 


Note.— Oimers/i/p  of  the  bed  of  lakes  andponds. 

The  recognized  doctrine  in  this  country  Is  that 
the  bed  of  the  great  navigable  lakes  belongs  to  the 
public,  and,  so  far  as  it  is  Included  within  the 
boundary  of  any  state,  is  ownM  by  that  state. 

Thus  it  is  said  in  Smith  v.  Rochester,  92  N.  Y. 
4S^  44  Am.  Rep.  803,  to  be  generally  conceded  that 
the  doctrine  of  riparian  ownership  of  the  bed  of 
waters  does  not  apply  **to  the  vast  fresh-water 
lakes  or  Inland  seas  of  this  country." 

And  in  Sloan  v.  Blemlller,  84  Ohio  St  492,  It  is  de- 
cided that  riparian  owners  do  not  own  the  soil  or 
•control  the  fisheries  to  the  center  of  Lake  Brie  or 
Sandusky  bay. 

So  in  Lincoln  v.  Davis,  68  Mich.  875,  61  Am.  Rep. 
116,  it  is  decided  that  Thunder  hay,  which  is  a  por- 
tion of  Lake  Huron,  is  public  water;  although  the 
•question  in  that  case  was  as  to  fisheries  and  not 
<llrectly  as  to  the  ownership  of  the  bed  of  the 
lake. 

In  Seaman  v.  Smith,  24  lU.  6S1,  the  line  of  land 
lx>unded  on  Lake  Michigan  is  held  to  be  that  at 
which  the  water  usually  stands  when  undisturbed. 

So  Lake  Pontchartraln  is  declared,  in  Zeller  v. 
Southern  Yacht  Club,  84  La.  Ann.  888,  to  be  an 
arm  of  the  sea,  and  the  alluvion  or  batture  that  is 
upon  its  shores  not  to  be  susceptible  of  private 
ownership. 

LakeChamplaln,which  covers  nearly  1,000  square 
miles  and  is  navigable  for  nearly  150  miles,  is  held 
lx>th  by  New  York  and  Vermont  courts  to  be  pub- 
lic and  not  subject  to  riparian  ownership.  Cham- 
plain  &  St.  L.  R.  Co.  V.Valentine,  10  Barb.  484;  Aus- 
tin V.  Rutland  R.  Co.  45  Vt.  215;  Jakeway  v.  Barrett, 
SB  Vt.  816;  Fletcher  v.  Phelps,  28  Vt.  267. 

And  therefore  a  riparian  owner  cannot  maintain 
ejectment  for  land  made  by  a  stranger  by  filling 
out  from  the  shore.  Austin  v.  Rutland  R.  Co. 
.supra. 

Instate  v.  Gilmanton,  9  N.  H.  461,  Lake  Winnl- 
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I  plsiogee  Is  held  to  be  public  although  the  decision 
I  is  made  to  turn  in  that  case  upon  the  question 
^whether  a  certain  portion  of  the  outlet  was  a 
stream  or  lake,  and  no  distinction  as  to  the  size  or 
navigability  of  the  lake  seems  to   be   made  im- 
portant. 

Small  lakes  and  ponds. 

The  whole  subject  of  the  ownership  of  the  bed  of 
small  lakes  is  a  very  difficult  one.  Early  decisions 
tended  to  support  the  doctrine  that  the  bed  of  any 
lake,  however  small,  did  not  belong  to  the  riparian 
owners,  and  the  courts  are  at  present  somewhat 
divided  on  this  question,  while  the  whole  number 
of  decisions  directly  upon  the  subject  is  small. 

The  Massachusetts  Ordinance  of  1647  made  every 
lake  of  more  than  10  acres^  extent  public.  West 
Rozbury  v.  Stoddard,  7  Allen,  158.  And  the  Mass- 
achusetts and  Maine  decisions  therefore  neces- 
sarily denied  that  riparian  ownership  of  such  lakes 
extended  to  the  center. 

Thus  in  Waterman  v.  Johnson,  IB  Pick.  261,  al- 
though the  question  was  as  to  the  flowing  of  land 
and  not  as  to  title  below  low-water  mark,  it  was 
assumed  that  such  title  was  in  the  public  and  the 
question  was  whether  parol  evidence  was  admis- 
sible to  show  the  intention  as  to  the  boundary  of  a 
large  natural  pond  several  miles  Id  circumference, 
where  its  surface  had  been  raised  by  a  dam  above 
the  convejrance  in  question. 

So  in  Wood  v.  Kelley,  80  Me.  47,  the  question  was 
as  to  the  boundary  of  land  on  a  pond  which  had 
been  raised  by  a  dam,  and  low-water  mark  of  the 
pond  as  raised  was  held  to  be  the  boundary. 

In  Bradley  v.  Rice,  18  Me.  106, 29  Am.  Dec.  60t,  it 
is  decided  that  the  boundary  of  liftid  on  a  natural 
pond  goes  only  to  the  margin. 

The  Maine  decisions  are  like  those  of  Massachu- 
setts governed  by  the  Ordinance  of  1647  which  was 
operative  in  Maine,  as  that  state  was  originally  a 
part  of  Massachusetts. 
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New  Yokk  Coubt  of  Appeals. 
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4«  The  deslfipaation  of  the  courses  and 
distances  of  the  shore  line  in  a  deed  de- 
seribiDgr  one  boundary  of  the  land  conveyed  as 
*'alonfir"  a  certain  pond,  will  not  prevent  the  pass- 
Ingr  by  the  grant  of  title  to  the  center  of  the 
pond. 

1_  (October  1^  1882.) 

APPEAL  by  defendiaDt  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Second  Department,  reversing  a  judgment  of 
a  Special  Term  for  Putnam  County  in  favor 
defendant  in  an  action  brought  to  recover  pos- 
session of  certain  land  covered  by  water.  He- 
versed, 

Statement  by  Bradley*  J. : 

The  action  is  ejectment,  and  was  brought 
in  January,  1883,  to  recover  the  possession 
of  certain  premises  consisting  of  water  and 
land  under  water  of  a  natural  pond  or  lake 
known  as  "  Hinckley  pond"  or  **  Croton  lake, " 
situated  in  the  town  of  Patterson,  county  of 
Putnam,  and  is  about  2,500  feet  in  length, 
and  800  feet  in  width,  in  the  broadest  place, 
and  covers  45  acres.  Two  streams,  consti- 
tuting its  surface  inlets,  enter  in  at  the 
southerly  end.  The  outlet  at  the  north  end 
i^ known  as  "Muddy  brook."  The  pond  is 
within  a  tract  of  land  granted  June  17,  1697, 
to  Adolph  Phillipse  by  William  III.,  king 
of  England,  by  letters- patent,  which  em- 
braced the  present  Putnam  county.  The 
plaintiffs,  by  descent  and  as  successors  in 
interest  of  the  patentee,  who  died  intestate, 


seised  of  the  premises,  in  1749,  have  title  to- 
them,  unless  it  has  in  the  mean  time  been 
alienated  or  otherwise  defeated.  The  plain- 
tiffs' ancestors,  by  five  deeds,  of  dates  Jan- 
uary 13,  1796,  February  8,  1818,  March  9, 
1818,  May  1,  1828,  and  September  30,  1845^ 
conveyed  all  the  lands  surrounding  and  ad- 
jacent to  the  pond  to  grantees  therein  men- 
tioned. The  several  deeds,  respectively,  de- 
scribed parcels  of  lands,  and  mentioned  the 
quantities  embraced  within  the  boundaries  ; 
and  the  following  are  the  only  portions  of 
the  descriptions  given  by  the  said  convey- 
ances, in  the  order  of  their  dates,  essential  to 
the  questions  here  for  consideration.  In  the 
first :  "  Thence  north,  sixteen  degrees  west*, 
forty- three  chains  and  seventy-nine  links, 
to  Muddy  brook,  and  down  the  same  as  it 
runs  until  it  bears  due  west,"  etc.  This. 
first-mentioned  course  intersected  the  pond 
some  distance  southerly  from  what  now  ap- 
pears to  be  the  outlet.  In  the  second: 
"  Thence  south,  eighty-one  degrees  east,  five 
chains,  ...  to  Hincklev  pond,  near  a 
large  rock;  thence  northerly,  alone:  said 
pond,  to  the  outlet  thereof ;  that  is,  to  Muddy 
brook."  In  the  third:  "Thence  running- 
north,  nineteen  degrees  west,  fourteen  chains 
forty  links,  ...  to  a  birch  sapling 
marked,  on  the  east  side  of  Hinckley  pond ; 
thence  south,  thirteen  degrees  west,  three 
chains  twenty-six  links,  alone  said  pond; 
thence  south,  seven  degrees  fifteen  minutes* 
west,  seven  chains  sixty  links,  along  do.  ; 
thence  south,  thirty  minutes  west,  two 
chains,  along  do.  ;  thence  south,  five  degrees 


For  the  doctrine  of  the  New  Hampshire  court, 
see  State  y4GUmanton.  9  N.  H.  481. 

The  decisions  in  other  states  which  deny  private 
ownership  of  tbefbed  of  small  lakes  have  usually 
cited  the  ^[aasaohiuetts  and  Maine  decisions  and 
have  not  always  recogmized  the  fact  that  these 
were  based  onfthe  ordinance. 

In  WlsconslxiltheCcourt  lays  down  the  doctrine 
generally  that  land  bounded  on  a  natural  lake  or 
pond  ffoes  only  to  the  shore.  Dledrioh  v.  North- 
western U.  R.  Co.  42  Wis.  248;  Boorman  v.  Sun- 
nuchs,  42  Wis.  283;  Delaplaine  v.  Chicago  &  N.  W. 
R.  Co.  42  Wis.  214,  24  Am.  Rep.  886. 

nils  doctrine  is  applied  to  Lake  Monona  which 
is  9  miles  in  circumference  and  navigable.  Dela- 
plaine v.  Chicago  &  N.  W.  R.  Co.  supra. 

Also  to  a  pond  4  or  5  feet  deep  covering  about 
160  acres  which  is  meandered  by  the  government 
survey.  As  to  this  it  is  held  that  no  fee  to  the  soil 
passes  with  the  adjoining  land.  Boorman  v.  Sun- 
nuchs,9ii(pra. 

In  Dlinois  It  was  decided  in  Trustees  of  Schools 
T.  Schroll,  120  lU.  609,  that  a  natural  body  of  water 
five  or  six  miles  long,  and  in  some  places  one  mile 
wide,  which  was  fed  by  springs,  was  a  lake  and  not 
a  stream,  and  that  riparian  ownership  did  not  ex- 
tend to  the  center  of  It.  This  case  nevertheless  la 
said  in  Hardin  v.  Jordan,  140  IT.  S.  871,  85  L.  ed.  428, 
not  to  establish  In  Illinois  the  doctrine  that  the  bed 
of  small  lakes  does  not  belong  to  riparian  owners 
as  there  wasanotber  ground  on  which  the  decision 
was  also  based.  Therefore  the  United  States  Su- 
preme Court  refused  to  adopt  the  doctrine  laid 
down  in  that  Illinois  case  in  a  case  arising  in  that 
state  although  the  question  is  one  on  which  Federal 
courts  must  follow  the  state  decisions  as  part  of 
the  local  law 

In  IndlanaV.  Milk,  11  Bias.  189.  it  is  held  that  the 
proprietorship  of  surrounding  lands  will  not  in  all 

18  L.  R.  A. 


cases  give  ownership  to  the  bed  of  non-navigaUe 
lakes  and  ponds  although  this  might  be  so  in  the- 
case  of  a  small  lake;  but  that  each  case  depends 
largely  on  its  own  facts.  In  that  case  it  was  held 
that  riparian  owners  had  no  title  of  a  shallow  fresh* 
water  pond  covering  about  14,000  acres,  and  haviog^ 
no  outlet. 

But  in  Ridgway  v.  Ludlow,  68  Ind.  248,  It  was 
held  that  the  owner  of  land  on  a  non-navlgable^ 
lake  owns  the  bed  to  the  middle  of  the  lake.  This 
was  a  case  of  ownership  under  a  grant  of  a  frac- 
tional subdivision  of  a  section  bounded  on  a  small 
lake  and  the  ownership  was  held  to  extend  to  the- 
middle  of  the  lake  which  was  in  the  same  quarter 
section. 

The  subsequent  case  of  Edwards  v.  Ogle,  76  Ind» 
802,  explained  this  case  and  denied  that  the  declsioa 
would  apply  to  extend  a  government  grant  of  a 
fractional  section  into  another  section  or  subdivis- 
ion In  order  to  reach  the  middle  of  the  lake;  but 
that  the  bed  of  the  lake  would  be  Included  in  the 
grant  only  within  the  lines  of  the  section  or  subdi* 
vision  within  which  the  land  lay. 

In  Stoner  v.  Rice,  6  L.1L  A.  887, 121  Ind.  51^  the 
same  doctrine  is  applied  so  as  to  give  the  purchaser 
from  the  government  of  lands  bordering  on  anon- 
navigable  Inland  lake  all  the  land  within  the  foil 
subdivision  of  whidh  his  lot  forms  a  portion,  includ- 
ing that  part  which  is  beyond  the  meander  line  of 
the  lake  and  covered  by  water.  The  Indiana  cases- 
then 'dearly  establish  for  that  state  the  doctrine 
that  as  to  a  meandered  lake  a  purchaser  from  the 
government  will  not  take  to  the  centre  of  the  lake 
unless  that  is  within  the  subdivision  of  which  his. 
land  forms  a  part,  but  that  the  bed  of  such  lakes  la 
the  subject  of  private  ownership. 

This  seems  to  leave  undetermined  the  question 
which  might  arise  in  case  of  lakes  of  considerable 
size,  as  to  the  ownership  of  subdivisions  of  land 
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east,  two  chains,  along  said  pond;  thence 
south,  fourteen  degrees  fifteen  minutes  elast, 
two  chains  ninety-five  links,. along  do.,  to  a 
bunch  of  basswood  sprouts  marked,  at  Abiol 
Crosby's  corner."  Another  description  in 
the  same  deed  :  "  Thence  nine  degrees  thirty 
minutes  east,  ten  chains  eighty-eight  links, 
along  Abiol  Crosby,  to  a  bunch  of  basswood 
sprouts  marked;  then  due  west  one  chain, 
along  Hinckley  pond ;  thence  south,  sixty- 
fl^e  degrees  west,  four  chains,  along  do.  ; 
thence  south,  thirty-seven  degrees  west,  five 
chains  eighty-five  links,  along  do.  ;  thence 
north,  seventy-one  degrees  thirty  minutes 
west,  six  chains  eighty-eight  links,  along 
do.,  to  the  brook  leading  in  said  pond."  In 
the  fourth:  ** Beginning  near  the  south  side 
of  a  large  rock,  on  the  west  side  of  Hinckley 
pond ;  .  .  .  thence  running  south,  six- 
teen degrees  west,  five  chains  sixteen  links, 
alon^  said  pond. "  In  the  fifth:  Beginning  at 
a  staKe  in  a  swamp  south  of  Hinckley  pond ; 
thence  several  courses  and  distances;  then 
^  north,  sixteen  degrees  east,  six  chains  forty- 
eight  links,  to  a  maple  marked,  by  said  pond ; 
then  north,  sixty  deifrees  west,  four  chains 
ninety  links,  along  said  pond,  to  tlie  begin- 
ning. "  About  twelve  hundred  feet  in  length 
•f  the  northerly  portion  of  the  premises  in 
(question  lies  along  the  two  courses  of  the 
lines  so  given  in  the  first  two  deeds,  and  the 
balance,  about  thirteen  hundred  feet  in  length, 
of  the  southerly  portion  of  them  is  between 
the  lines  so  described  as  along  it,  in  the  last 
three  deeds.  Through  those  five  deeds,  and 
sundry  mesne  conveyances,  the  defendant  took 


title  to  upland  adjacent  to  and  surrounding 
the  whole  of  the  pond,  except  a  portion  at 
the  northeasterly  corner,  formerly  owned  by 
one  William  Merritt,  and  such  rights  as  th& 
New  York  &  Harlem  Railroad  Company  ac- 
quired to  a  strip  along  its  west  shore.  In 
1850  and  1851  William  Merritt,  who  then 
had  title  .to  a  portion  of  the  upland,  con- 
veved  to  the  predecessors  of  the  defendant 
all  his  interest  in  the  premises  in  question. 
And  in  1850  or  1851  the  defendant's  prede- 
cessors  filled  in  a  portion  of  the  pond,  built 
an  ice  house  thereon,  and  provided  8om& 
other  appliances  for  gathering  ice.  After 
the  construction  of  the  New  York  &  Har- 
lem Railroad,  and  in  the  winter  of  1850> 
and  1851,  the  defendant's  predecessors  com- 
menced gathering  ice  there,  and  shipping 
it  to  market  on  the  railroad.  This  was  done 
every  year  thereafter,  unless  the  winter  of 
1853--54  may  be  excepted.  And  the  defend- 
ant acquired  its  interest  there  in  1867,  then 
made  preparations  for  the  business  of  gather- 
ing ice  from  the  pond,  and  storing  it  for 
shipment  and  market,  and  erected  buildings 
and  provided  means  and  facilities  for  such, 
business,  which  it  has  since  then  carried  on 
quite  extensively  there.  The  trial  court 
found  that  the  plaintiffs  had  no  title  to  and 
were  not  entitled  to  the  possession  of  the 
premises,  and  refused  to  find  that  by  the 
lines,  as  defined  in  the  deeds  of  the  parcel» 
of  land  around  and  adjacent  to  the  lake,  ex- 
cluded the  premises  in  question  from  the 
conveyances,  and  directed  judgment  for  the 
defendant. 


entirely  covered  by  the  water  of  the  lake  where 
the  border  Is  included  In  grants  to  individuals. 

In  Michigan  the  dootrine  is  thoroughly  estab- 
lished that  the  title  of  riparian  owners  extends  to 
the  middle  line  of  a  non-navigable  lake.  (Webber 
y.  Pere  Marquette  Boom  Ck>.  03  Mich.  6S6;  Clute  v. 
Fisher,  H6  Micb.  48),  and  that  the  ownership  of  a 
fractional  subdivision  bounded  on  an  inland  lake 
will  extend  to  the  soil  oovered  by  water  within 
that  subdivision. 

So  in  Kice  v.  Kuddlman,  10  Mioh.  126,  it  was  held 
that  the  bed  of  Muskegon  lake  belongs  to  riparian 
owners,  at  least  as  far  out  as  it  is  susceptible  of 
beneficial  private  use.  It  was  not  necessary  in  that 
case  to  decide  whether  or  not  private  ownership 
extended  to  the  center  of  the  lake  although  the 
court  inollned  to  the  doctrine  which  would  thus 
extend  it.* 

In  New  Jersey  it  was  held  that  a  lake  the  private 
ownership  of  which  had  been  expressly  recognized 
by  the'state  and  which  was  8  miles  long  by  1  mile 
in  width  and  deep  enough  for  large  vessels  but  had 
no  navigable  outlet  did  not  belong  to  the  state  but 
to  private  owners.    Cobb  v.  Davenport,  32  N.J.  L. 

OOV. 

But  in  a  recent  decision  by  a  vioe-ohancellor  it 
was  held  that  a  devise  of  land  which  in  plain  lan- 
guage made  the  edge  or  margin  of  a  small  lake  the 
boundary  did  not  include  any  part  of  the  bed  of 
the  lake.  The  court  said  this  would  be  true  by 
oonstruction  of  law  as  well  as  by  the  terms  of  the 
devise.    But  this  is  not  the  doctrine  of  most  recent 


The  recent  decision  by  the  TTnited  States  Supreme 
Ck>urt  in  Hardin  v.  Jordan,  140  U.  S.  871, 36  L.  ed. 
428,  powerfully  re-enforces  most  of  the  other  mod- 
em decisions  which  afflrm  the  private  ownership 
of  the  bed  of  small  lakes  and  ponds.  The  court  de- 
clares that  by  common  law  fresh-water  lakes,  and 
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ponds,  except  the  great  navigable  lakes,  belong  to 
the  owners  of  the  soil  adjacent,  who  own  usque  ad 
Mum  aqucR,  The  court  then  holds  that  the  com* 
mon  law  is  the  law  of  Illinois  In  this  respect  and 
denies  that  the  case  of  Trustees  of  Schools  v, 
SchroU,  12U  111.  509,  which  is  noticed  above,  estab- 
lishes a  different  doctrine  in  that  state.  The  lake  In 
question  here  was  two  or  three  miles  infextent  but 
not  navigable  and  had  two  outlets  into  Lake  Michi- 
gan which  was  about  two  mUes  distant. 

The  main  case  above  establishes  this  doctrine  also 
in  New  York,  and  the  opinion  of  the  court  very 
fully  reviews  prior  New  York  decisions  on  the  sub- 
ject. It  substantially  overrules  the  case  of  Wheeler 
V.  Spinola,  54  N.Y.  377,  which  decides  that  a  bound- 
ary of  land  upon  a  fresh-water  pond  did  not  go 
below  low- water  mark. 

Wheeler  v.  Spinola  was  regarded  as  authority  in 
Sweet  V.  Syracuse,  60  Hun,  28,  but  this  latter  cafie 
was  reversed  on  other  grounds  in  120  N.  Y.  316« 
without  touching  upon  this  question. 

Hemlock  lake,  which  was  in  Smith  v.  Rochester, 
02  N.  Y.  463,  44  Am.  Bep.  383,  regarded  as  a  subject 
of  private  ownership,  is  about  7  miles  long  by  M 
mile  in  width. 

In  Crooked  Lake  Nav.  Go.  v.  Keuka  Nav.  Co.,  4 
N.  Y.  S.  R.  880,  the  bed  of  the  outlet  of  a  small 
fresh-water  lake  at  a  point  where  the  navigability 
terminated,  was  held  to  be  the  property  of  riparian 
owners. 

Oozenovia  lake,  the  bed  of  which  was  held  in  Led- 
yard  v.  Ten  Eyok,  86  Barb.  102,  to  belong  to  private 
owners,  was  about  five  miles  long  by  9si  of  a  mile 
wide. 

In  Ohio,  also,  a  recent  decision  establishes  the 
doctrine  that  a  non-navigable  inland  lake  is  the 
subject  of  private  ownership.  Lembeok  v.  Nye* 
8  L.  R.  A.  578,  47  Ohio  St  826. 

That  meander  Unes  do  not  cut  off  land  between 
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Mesnrs.  CalTin  Frost  and  N.  A«  Mc- 
Bride,  for  appellant: 

Courses  running  as  in  the  five  deeds  from 
plaintiff's  ancestors  carry  title  to  the  center  of 
watercourse. 

Angell,  Watercourses,  §  9. 

If  the  owner  of  land  bordering  on  an  inland 
unnavigable  watercourse  owns  the  soil  of  the 
bed  of  the  watercourse  and  conveys  the  upland 
giving  the  watercourse  as  a  boundary,  the 
grant  carries  to  the  middle  of  the  watercourse, 
unless  the  grantor  expressly  excludes  the  land 
tinder  water  by  other  expressions  in  the  deed. 

Where  lines  run  to  monuments  on  the  bank 
of  a  watercourse,  and  then  by,  with,  along, 
down  or  up  the  same,  the  deed  carries  to  cen- 

Child  yr.  Starr,  4  Hill,  869;  Ex  parte  Jen- 
nings, 6  Cow.  518,  16  Am.  Dec.  447;  Seneca 
NaUon  of  Indians  v.  Knight,  23  N.  Y.  498; 
Jjuce  V.  (Jarley,  24  Wend.  451,  85  Am.  Dec. 
687. 

Running  the  lines  to  monuments  on  the 
shore,  and  then  by  courses  and  distances  along 
"the  pond,"  did  not  restrict  the  title  to  the 
shore. 

Childs  V.  Starr,  supra;  Kings  County  F. 
Ins.  Co.  V.  Stevens,  87  N.  Y.  291.  41  Am.  Rep. 
861;  Mix  v.  Johnson,  5  N.  H.  520.  22  Am.  Dec. 
472;  Seneca  Nation  of  Indians  v.  Knight,  supra. 

When  lands  are  bounded  in  deeds  of  con- 
veyance by  a  ledse  the  title  of  grantee  extends 
"osque  ad  medium  filum. 

Ledyard  v.  TenEyck,  86  Barb.  112 ;  Hooker 
V.  Cummings,  20  Johns.  99,  11  Am.  Dec.  249; 
Morgan  v.  King,  85  N.  Y.  457,  91  Am.  Dec. 
58;  Chenango  Bridge  v.  Paige,  88  N,  Y.  178, 
88  Am.  Rep.  407;  Smith  v.  Rochester,  92  N. 
Y.  463.  44  Am.  Rep.  898 ;  Silsby  Mfg.  Co.  v. 
StaU,  104  N.  Y.  562  ;  Crooked  Lake  Nat.  Co. 
▼.  Keuka  Nav.  Co.  4  N.  Y.  S.  R.  880. 

The  plaintiff's  ancestors  by  their  said  five 


deeds  conveyed  the  bed  of  the  pond  by  the 
conveyance  of  the  upland. 

Ridfrway  v.  Ludlow.  58  Ind.  248;  Rice  v. 
Ruddiman,  10  Mich.  125  ;  fjorman  v.  Benson, 
8  Mich.  18;  Cobb  v.  DaTienport,  82  N.  J.  L. 
369;  Braxon  v.  Bressler,  64  111.  492:  Lembeek 
V.  Nye,  8  L.  R.  A.  578,  47  Ohio  St.  386;  Har- 
din V.  Jtyrdan,  140  U.  8.  871.  85  L.  ed.  428. 

Messrs.  Eug^ene  Frayer  and  E.  A. 
Brew^ster*  for  respondent: 

Defendant  has  no  title  by  grant  of  the  prem- 
ises in  question. 

The  premises  here  in  question  are  a  pond  or 
lake,  as  distinguished  from  a  stream  or  river. 

The  deeds  ot  plaintiff's  predecessors  did  not 
pass  title  to  the  premises  in  question — the 
water  and  lands  under  water  of  the  pond. 

The  common  law  and  civil  law  alike  asree 
in  making  a  radical  distinction  in  this  particu- 
lar between  lakes  or  ponds  and  rivers  or 
streams. 

Les  Cinquante  |Livres  du  Digest e,  lib.  41, 
title  I,  1,  12;  Angell.  Watercourses,  7lh  ed. 
37,  §  41 ;  Wheeler  v.  Spinola,  54  N.  Y.  877; 
Waterman  v.  Johnson,  18  Pick.  261;  Bradley 
V.  Rice,  18  Me.  198,  29  Am.  Dec.  501;  Indiana 
V.  MiUc,  11  Fed.  Rep.  889;  Trustees  of  Schools 
V.  Schroll,  120  111.  511. 

An  entirely  different  rule  from  that  applica- 
ble to  streams  applies  when  land  is  conveyed, 
bounded  along  or  upon  a  natural  lake  or  pond. 
In  such  case  the  grant  extends  only  to  the 
water's  edge. 

Trustees  of  Schools  v.  SchroU,  WJteeler  v. 
Spinola,  Waterman  v.  Johnson,  and  Bradley 
V.  Rice,  supra;  Slate  v.  Oilmanton,  9  N.  H. 
461;  Wood  V.  KeUey,  80  Me.  47 ;  Fletcher  v. 
Phelps,  28  Vt.  257;  Mariners.  Sehulte,  18  Wis. 
692;  West  Roxbury  v.  Stoddard,  7  Allen,  158; 
Mill  Rifktr  Woolen  A(fg.  Co.  v.  Smith,  84  Conn. 
462;  Bloomfleld  v.  Johnston,  8  Ir.  C.  L.  Rep. 
68;  Burke  v.  Niles,  2  Hannay  (N.   B.)  166; 


such  lines  and  the  water  of  a  meandered  lake  is  es- 
tablished by  decisions  beyond  oontroversy.  Har- 
din V.  Jordan,  140  U.  S.  371. 85  L.  ed.  428;  Forsyth  v. 
SmaJe,  7  Btes.  201;  Qute  v.  Fisher,  85  Miss.  46:  Fere 
Marquette  Boom  Co.  v.  Adams,  44  Mioh.  403;  Rice  v. 
Ruddiman,  10  Mich.  125;  Boorman  v.  Bunnuchs,  42 
Wis.  283;  Stoner  v.  Rice,  6  L.  R.  A.  387, 121  Ind.  51. 

Id  England  it  seems  to  be  established  by  Bristow 
V.  Ck)rmlcan,  L.  R.  8  App.  Cfts.  641,  that  a  nontidal 
lake  is  the  subject  of  private  ownership.  The  lake 
herein  question  was  about  15  miles  in  length  oy  10 
in  width. 

The  law  of  Scotland  also  following  the  civil  law 
gives  the  ownership  of  small  lakes  to  riparian  own- 
ers.   Mackenzie  v.  Bankes,  L.  R.  8  App.  Gas.  1324. 

Derelict  and  accretions. 

In  Warren  v.  Chambers,  25  Ark.  120, 4  Am.  Rep. 
28,  it  is  held  that  derelict  land  left  by  the  ceding 
waters  of  a  meandered  lake  belonged  to  the  riparian 
owners. 

So  in  Boorman  v.  Sunnuchs,  42  Wis.  233,  accretions 
on  a  meandered  lake  are  held  to  be  property  of  the 
riparian  owners,  although,  as  will  be  seen  above, 
the  decisions  in  tiiat  state  hold  that  riparian  own- 
ership extends  only  to  the  waters. 

In  Hodges  v.  Wllliama,  05  N.  C.  381,  60  Am.  Rep. 
242,  it  was  held  that  no  rights  by  reliction  could  be 
acquired  by  a  riparian  owner:  but  the  ground  of 
decision  was^that  the  bed  of  the  waters  was  owned 
by  another  person  under  a  prior  gi-ant. 
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The  doctrine  of  private  ownership  is  thus  clearly 
recognized  in  this  case. 

Artifieidl  ponds. 

In  a  multitude  of  cases,  which  there  is  no  at- 
tempt to  collect  here,  the  private  ownership  of 
artificial  ponds  has  been  assumed. 

In  Mansur  v.  Blake,  02  Me.  88,  the  boundary  of  an 
artificial  pond  made  by  a  dam  is  held  to  be  the 
same  as«that  on  a  stream,  i.  e.  at  the  center  of  the 
pond. 

So  in  Mill  River  Woolen  Mfg.  Co.  v.  Smith,  34 
Conn.  462,  land  bounded  by  an  artificial  miD-pond 
is  held  to  extend  to  the  center  unless  clearly  lim- 
ited to  the  margin,  and  this  doctrine  was  applied  to 
a  pond  200  years  old. 

Likewise  in  Finley  v.  Hershey,  41  Towa,  889,  a  dam 
across  a  stream  making  an  artificial  pond  was  held 
not  to  defeat  the  riparian  owner's  right  to  the  use 
and  improvement  of  the  water. 

A  careful  review  of  all  the  decisions  shows  that 
the  tendency  of  leading  modem  cases  is  very  em- 
phatically toward  the  doctrine  of  private  owner- 
ship in  the  bed  of  small  lakes.  What  lakes  are  to 
be  considered  large  enough  to  be  public  is  a  ques- 
tion somewhat  unsettled  and  one  which  it  seems 
must  be  decided  according  to  the  facts  of  each 
particular  case,  and  without  any  very  definite  nxle 
yet  established  for  its  determination. 

For  rivers  and  lakes  as  state  boundaziee,  see  Buck 
V.  E]lenbolt(Iowa)  15  L.  R.  A.  187.  B.  A.  R. 
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Boorman  t.  Sunnuehs,  42  Wis.  233:  Diedrich 
^.  Northtoettem  U.  R  Co.  ^  Wis.  248;  Kan- 
<mM  Y.  Sloekhower,  4S  N.  J.  £q.  42 ;  Bioeet  y. 
ByracuH,  60  Hun,  28. 

The  contrary  rule  would  be  in  clear  viola- 
tion of  the  English  and  American  rule  that 
land  cannot  pass  as  appurtenant  to  land. 

Jaek9on  v.  Bathaway,  16  Johns.  447;  Harris 
T.  JSUiott,  86  U.  8.  10  Pet.  26,  9  L.  ed.  388. 

Courses  and  distances  between  known  mon- 
nments  exclude  all  lands  not  included  in  the 
description. 

Jack9on  ▼.  Hathaway,  supra.  See  also  Clap 
T.  McNeil,  4  Mass.  689 ;  Hbley  ▼.  HoMen,  10 
Pick.  249.  20  Am.  Dec.  621 ;  Tyler  v.  Ham- 
mond,  11  Pick.  198;  Harris  v.  Elliot,  supra; 
Thomas  v.  Hatch,  8  flumn.  170;  Starr  v.  Child, 
50  Wend.  149;  PhiUips  ▼.  B(yu)ers,  7  Gray.  21; 
Smith  V.  Sloeomb,  9  Gray,  86,  69  Am.  Deo. 
274;  Halsfy  v.  MeCaimick,  18  N.  Y.  296;  Mott 
y.  Mott,  68  N.  T.  246;  Higinhotham  v.  ^«9cf- 
^rd,  72  N.  Y.  94;  Storey  v.  iVw  Few*  Eleto. 
R.  Co.  90  N.  Y.  122.  48  Am.  Dec.  146 ;  Tag 
T.  Keteltas,  16  Jones  &  S.  241;  Lee  v.  lAe,  27 
Hun,  1:  Kin^s  County  F.  Ins.  Co.  v.  5««iww, 
■87  N.  Y.  287,  41  Am.  Rep.  861;  Carter  v. 
White,  101  N.  C.  80;  Father  v.  West  Shore  <fi 
B.  R.  Co.  17  Abb,  N.  C.  279;  Fe<n)U  v.  ColgaU, 
-67  N.  Y.  612;  Lembeek  v.  Nye,  8  L.  R  A.  678, 
47  Ohio  St.  386;  Kanousev.  Sioekboicer,  supra; 
LankifiY.  Terwilliger  (Or.)  March  4.  1892. 

If  plaintiffs  bad  sold  simultaneously  all 
their  lands  about  the  lake,  without  reservation 
of  right  of  way  the  law  would,  nevertheless, 
have  still  reserved  to  them  such  a  riffht. 

Washb.  Easem.  4th  ed.  pp.  164,  260;  Clark 
V.  Cogge,  Cro.  Jac.  170 ;  Brigham  v.  Smith,  4 
•Gray,  297,  64  Am.  Dec.  76;  Seymour  v.  Lewis, 
18  N.  J.  Eq.  489.  78  Am.  Dec.  108  ;  Dales  v. 
Ceas,  6  N.  Y.  Week.  Dig.  400;  Shoemaker  v. 
Shoemaker,  11  Abb.  N.  C.  80. 

Bradley*  «/.,  delivered  the  opinion  of 
the  court : 

The  defendant  alleges  several  defenses,  and 
the  one  founded  upon  the  denial  of  the 
plaintiffs'  title  is  that  their  ancestors  con- 
veyed the  premises  in  question  by  deeds  to 
•certain  grantees  many  years  before  this  ac- 
tion was  commenced.  If  this  proposition 
of  fact  is  sustained,  the  other  alleged  de- 
fenses will  require  no  consideration. 

The  premises  which  are  the  subject  of 
controversy  consist  of  a  body  of  water  form- 
•erly  known  as  **  Hinckley  pond. "  and  later 
•as  "  Croton  lake,  **  and  land  under  the  water, 
situated  in  the  town  of  Patterson,  county 
of  Putnam.  This  is  a  natural  pond  or  lake, 
4ibout  161  rods  in  length,  and  in  the  broad- 
est place  about  48  rods  in  width,  and  covers 
about  46  acres.  It  has  two  inlets  at  the 
^southerly  end,  and  an  outlet  known  as 
**  Muddy  brook"  at  the  north  end ;  and  the 
court  found  that  there  was  a  slight  and  very 
43luggish  current  runnin^r  through  the  pond 
from  south  to  north.  Tlie  plaintiffs  do  not 
claim  title  to  any  of  the  land  adjacent  to 
the  lake,  as  that  was  all  conveyed  by  their 
■ancestors  by  five  deeds  made  in  the  years  1796. 
1813,  1828,  and  1846.  Natural  ponds  and 
small  lakes  are  private  property.  They  pass 
by  grant  of  land  in  which  they  are  included. 
They  are  also  presumed,  if  nothing  appears 
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to  the  contrary,  to  belong  to  the  riparian 
owners.  And  there  would  seem  to  be  no 
substantial  reason  for  the  application  of  a 
different  rule  in  the  legal  construction  of 
grants  of  land  bounded  on  them  than  is  ap- 
plied to  conveyances  bounding  premises  on 
fresh -water  streams.  Our  attention  has  been 
called  to  no  case  in  this  state  where  the  ques- 
tion has  arisen,  and  essentially,  been  the 
subject  of  determination.  In  Canat  Comrs. 
V.  People,  6  Wend.  447,  and  in  CaruU  Ap- 
praisers V.  People,  17  Wend.  697,  the  chan- 
cellor said:  "^The  principle  itself  does  not 
appear  sufficiently  broad  to  embrace  our 
large  fresh- water  lakes  or  inland  seas,  which 
are  wholly  unprovided  for  by  the  common 
law  of  England ;"  and  that  a  different  rule 
must  probably  prevail  as  to  them,  **and  also 
as  to  those  lakes  and  streams  which  form  the 
natural  boundaries  between  us  and  a  foreign 
nation.**  A  like  remark  was  made  in  Smith 
v.  Rochester,  92  N.  Y.  468.  44  Am.  Rep.  398, 
by  Judge  Ruger,  who  added  :  **  We  have  ar- 
rived at  the  conclusion  that  all  rights  of 
property  to  the  soil  under  the  waters  of 
Hemlock  lake  were  acquired  by  and  belong 
to  its  riparian  owners.**  Hemlock  lake  is 
about  seven  miles  long,  and  a  half  mile  in 
width.  And  the  fact  that  the  title  to  the 
land  in  western  New  York,  within  which 
is  Hemlock  lake,  was  not  derived  from  this 
state,  was  not  deemed  and  is  not  important 
upon  the  question  of  its  proprietorship,  be- 
cause it  came  within  the  class  of  small  lakes 
the  bed  of  which  is  the  subject  of  private 
ownership.  In  Ledyard  v.  Ten  Eyck,  36 
Barb.  102,  it  was  held  that  land  conveyed  by 
deed  bounding  it  on  Cazenovia  lake,  which 
was  five  miles  long  and  three  fourths  of  a 
mile  in  width,  extended  to  its  center.  But 
the  conclusion  reached  in  that  case  may  have 
been  supported  upon  another  ground,  which 
was  there  considered.  In  Wlueler  v.  SpineiUi, 
64  N.  Y.  877,  the  question  was  considered  in 
its  application  to  a  pond  the  size  of  which 
does  not  appear ;  and  it  was  there  said  that 
"a  boundary  upon  it  does  not  carry  title  to 
its  center,  but  only  to  low-water  mark. 
Such  is  the  rule  as  to  boundaries  upon  natural 
ponds  and  lakes;*'  and,  in  support  of  the 
proposition,  are  there  cited  Canal  Comrs.  v. 
i^ojpfe,  6  Wend.  423 ;  Champlain  <fe  St.  L.  R. 
Co.  V.  Valentine,  19  Barb.  484;  W(Uerman 
v.  Johnson,  13  Pick.  261 ;  Bradley  v.  Rice, 
18  Me.  198,  29  Am.  Dec.  601. 

In  the  Commissioners''  Case  the  relator 
claimed  certain  rights  in  the  Mohawk  river, 
which  he  alleged  were  impaired  by  the 
plaintiffs  in  error;  and  the  Railroad  Com- 
pany Case  had  relation  to  alleged  rights  in 
Lake  Champlain,  which  is  a  large  nayigable 
lake,  about  130  miles  in  length,  and  varying 
from  about  fifteen  miles  to  less  in  width. 
This  is  a  large  navigable  lake,  and  the 
Mohawk  has  been  held  to  be  a  public  river. 
Those  two  cases  seem  to  have  no  necessary 
application  to  the  present  one.  Reference 
further  on  is  made  to  the  other  two  cited 
cases. 

The  controversy  in  W?ieeler  v.  Spinola  had 
relation  only  to  a  strip  of  land  between  high 
and  low  water  mark  on  the  south  side  of 
Flax  pond,  upon  which  strip  the  defendant 
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was  charged  with  committing  trespass  in 
cutting  thatch ;  and  as  the  title  under  which 
the  defendant  claimed  was  by  deed  bounding 
the  land  upon  the  pond,  it  was  held  to  ex- 
tend to  low-water  mark.  This  covered  the 
locits  in  quot  and  was  as  far  as  the  court  was 
called  upon  to  go  for  the  purposes  of  the 
defense.  While  the  views  fjf  the  learned 
judge  upon  whose  opinion  that  case  was  de- 
cided are  entitled  to  much  weight,  the  ques- 
tion now  under  consideration  was  not  there 
necessarily  considered  or  determined ;  and, 
so  far  as  we  are  advised,  it  remains  in  this 
state  an  open  one  for  consideration.  There 
is  a  conflict  of  authority  upon  the  subject  by 
adjudication  in  some  of  the  other  states ;  and, 
in  holding  that  by  conveyances  bounding 
lands  on  natural  ponds  the  grantees  take  title 
only  to  low -water  mark,  Massachusetts  seems 
to  have  taken  the  lead.  Waterman  v.  John- 
9on,  13  Pick.  261.  That  case  was  decided  in 
18^.  There  was  a  reason  for  such  rule  in 
that  state,  in  the  fact  that  by  a  Colonial  Law 
or  Ordinance  adopted  in  1641,  and  amended 
in  1647,  great  ponds,  which  were  defined  as 
those  containing  more  than  ten  acres,  were 
declared  public  property,  and,  after  this  or- 
dinance was  so  amended  in  1647,  such  ponds 
have  not  been  subject  to  private  ownership. 
West  Eaxbury  v.  Stoddard,  7  Allen,  158; 
Hittinger  v.  Eames,  121  Mass.  539.  And 
after  referring  to  Ledyard  v.  Ten  Eyck,  36 
Barb.  102,  and  to  what  was  there  held  in  re- 
lation to  the  proprietorship  of  Cazehovia 
lake,  Mr.  Justice  Hoar  in  the  West  JRoxbury 
Case  added  that  the  state  of  New  York  had 
no  statute  similar  in  its  provisions  to  the 
Massachusetts  ordinance  before  mentioned. 
In  Bradley  v.  Biee,  13  Me.  198,  29  Am.  Dec. 
501,  (decided  in  1836,)  the  question  was  not 
discussed,  but  the  court  said  that  no  case  had 
been  cited  or  found  where  the  rule  of  con- 
struction applicable  to  boundaries  on  streams 
had  been  extended  to  a  pond  or  lake,  and 
cited  Waterman  v.  Johnson  to  the  contrary. 
It  is  unnecessary  to  refer  to  the  relation  to 
the  colony  and  state  of  Massachusetts  of  the 
territor>^  constituting  the  state  of  Maine,  up 
to  the  time  of  its  aomission  as  a  state  into 
the  Union,  as  such  previous  relation  may  be 
entitled  to  no  consiaeration  from  the  time  it 
became  a  state.  In  State  v.  Gilmanton,  9  N. 
H.  461,  the  question  was  whether  the  town 
of  Gilmanton  was  chargeable  with  repairs  of 
a  bridge  over  what  may  be  termed  the  outlet 
of  Winnipisiogee  lake,  and  that  was  said  to 
be  dependent  on  the  fact  whether  the  place 
cros6c»d  by  the  bridge  was  a  river  or  bay.  It 
was  the  boundary  of  the  town;  and  it  was 
accordingly  held  that,  if  a  river,  the  line  of 
the  town  would  go  to  the  center,  and  only 
to  the  water's  edge,  if  a  bay.  This  question 
of  fact  was  reserved  for  trial.  The  cases 
cited  in  support  of  the  proposition  were  Ex 
parte  Jennings,  6  Cow.  518,  16  Am.  Dec.  447, 
and  Canal  Comrs,  v.  People,  5  Wend.  423. 
And  the  court  there  added  that  such  seems 
to  have  been  the  legislative  construction  in 
that  state  oi  grants  bounding  land  on  lakes 
and  ponds,  as  appears  from  the  annexation 
of  islands  to  the  towns  adjacent,  etc. 

In  Kanouse  v.  Slockbotoer,  48  N.  J.  Eq.  42, 
it  was  held  that  the  line  bounding  the  land 
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on  the  pond  or  lake  was  in  terms  confined  to- 
the  edge  of  it,  and  for  that  reason,  as  well 
as  in  construction  of  law,  the  land  devised 
embraced  none  under  the  water,  nor  any . 
beyond  low- water  mark.  The  proposition 
that  the  rule  applicable  to  boundaries  on 
fresh -water  streams  does  not  apply  to  lakes 
or  ponds  was  held  in  Boorman  v.  Siinnuchs, 
42  Wis.  238,  and  Diedneh  v.  North  Western 
U.  R.  Co.,  42  Wis.  248,  24  Am.  Rep.  899. 
And  the  same  in  Trustees  of  Schools  v.  Sehroll^ 
120  III.  609.  In  FletcJier  v.  Phelps,  28  Vt. 
257,  there  was  really  no  question  that  the 
boundary  of  the  land  on  Lake  Champlain  was 
other  than  at  low-water  mark.  And  the 
court,  referring  to  the  rule  relatinpr  to 
boundaries  of  land  on  a  fresh-water  stream, 
added  that  a  different  rule  prevails  where 
land  conveved  is  bounded  on  large  natural 
ponds  or  lakes,  and  cites  the  Watei*man  and 
Canal  Commissioners  Cases.  The  determina- 
tion of  some  of  the  cases  above  cited  is 
founded  upon  the  proposition  that  the 
riparian  owners  do  not  have  title  to  lakes 
and  ponds.  And  in  Paine  v.  Woods^  108 
Mass.  169,  Mr,  Justice  Gray  said  that  ''the 
question  whether  the  title  in  the  land  under 
a  great  fresh-water  pond  or  lake  is  in  the 
proprietors  of  the  lands  adjoining,  or  in  the 
crown,  does  not  seem  to  have  been  ever 
judicially  determined  in  England ;"  and 
cites  MarsliaU  v.  Ullesvoater  8.  Nav.  Co.,  8 
Best  &  8.  732,  where  the  (question  whether 
the  soil  of  lakes  prima  facie  belongs  to  the 
riparian  owners  on  either  side  adfilum  a^ues, 
or  whether  it  belongs  prima  facie  to  the 
king,  was  raised  an3  undetermined.  But 
later  it  was  held  that  the  right  to  the  soil  of 
nontidal  lakes  was  not  necessarily  in  the 
crown.  Bristow  v.  Cormican,  L.  R.  8  App. 
Cas.  641,  24  Moak,  Eng.  Rep.  431.  What- 
ever may  be  tlie  doctrine  applicable  to  smal) 
inland  lakes  and  ponds  elsewhere,  the  pre^ 
sumption  in  this  state  is  that  the  land  under 
their  waters  belongs  to  the  proprietors  of  the 
adjoining  lands.  Smith  v.  Rochester,  92  N. 
Y.  468,  44  Am.  Rep.  893.  Such  is  the  com- 
mon-law rule  in  the  states  where  the  grantees 
of  land  so  situated  and  described  by  bound- 
ary, in  grants  on  or  along  such  waters,  take 
to  the  center.  Bice  v.  Ruddiman,  10  Mich. 
125 ;  Clute  v.  Fis/ier,  65  Mich.  48 ;  Ridfftoay 
V.  Ludlow,  58  Ind.  248 ;  Zembeck  v.  Nye,  47 
Ohio  St.  326,  8  L.  R.  A.  578.  And  in  lUdy- 
way  V.  Ludlow  it  was  held  that  a  prescrip- 
tive right  acquired  by  adverse  possession  to 
land  adjacent  to  such  a  lake  extended  to  the 
middle  of  it.  In  Hardin  v.  Jordan,  140  U. 
S.  871,  35  L.  ed.  428,  the  subject  had  very 
thorough  consideration,  was  elaborately  dis- 
cussed, and  the  conclusion  there  reached  and 
adopted  by  a  majority  of  the  court  was  that, 
by  the  common  law,  the  grantee  of  lands 
bounded  upon  an  inland  non- navigable  lake, 
or  pond  takes  title  to  its  center.  The  lake 
there  in  question  is  in  the  state  of  Illinois, 
and  is  two  or  three  miles  in  length.  And 
the  court  reviewed  the  case  of  Trustees  of 
Scfiools  V.  Schroll,  supra,  which  was  criti- 
cised, held  not  to  have  correctly  declared  the 
common  law  applicable  to  that  state,  and  wa& 
disregarded  as  authority  on  the  subject. 
This  IS  in  harmony  with  the  rule  in  our  state 
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that  the  title  to  tlie  soil  under  such  waters 
is  in  the  riparian  owners  and,  analogously 
to  that  relating  to  the  conveyance  and  pro- 
prietorship of  lands  bounded  on  fresh- water 
streams,  It  would  seem,  for  the  same  reason, 
to  be  alike  applicable  to  such  lakes  and 
ponds.  The  reason  for  the  distinction  in  the 
«ases  where  It  has  been  recognized  has  not 
been  the  subject  of  much  discussion  by  th« 
courts.  But  a  reason  given  by  Judge  Gres- 
ham  in  Indiana  v.  Milk,  11  Fed.  Rep.  889, 
had  relation  to  the  inconvenience  or  difficulty 
in  locating  in  the  lakes  the  lines  of  the  sev- 
eral proprietors  of  the  uplands.  He  was 
dealing  with  a  lake  covering  14,000  acres. 
But  he  added  that  **a  person  might  by  pur- 
chasing the  lands  surrounding  a  lake,  in 
view  of  the  size  and  other  circumstances,  be 
held  to  own  the  bed.  Each  case  depends 
largely  on  its  own  facts.  ^ 

While  a  lake  ma^  be  of  such  form  as  to 
render  the  designation  in  it  of  the  lines  of 
the  several  ripiurian  owners  in  certain  cases 
somewhat  difficult,  that  fact,  in  its  relation 
to  the  practical  effect  of  the  rule,  is  not  an 
objection  to  its  general  application.  No 
case  will  probably  arise  in  which  their  re- 
spective rights  in  that  respect  may  not  be 
.ascertained  and  defined  in  reference  to  the 
location  and  extent  of  the  boundaries  of  their 
lands  on  or  along  the  lake.  Bends  or  bays 
in  rivers  may  to  some  extent  present  like 
difficulties.  The  value,  such  as  they  have, 
of  small  non-navigable  lakes  and  ponds,  as  a 
general  rule,  is  mainly  in  their  relation  to 
the  adjacent  lands.  There  may,  however, 
be  exceptional  cases.  The  pond  in  question 
has,  since  the  conveyance  of  the  surrounding 
lands,  become  useful  in  its  production  of 
ice,  by  reason  of  railroad  facilities  for  trans- 
portation of  it  to  market.  But  this  fact, 
and  the  extent  of  the  business  and  of  the 
preparations  made  there  by  the  defendant  to 
carry  it  on,  have  no  bearing  upon  the  ques- 
tion we  are  now  considering.  The  inquiry 
has  relation  to  the  title  in  the  soil  under  the 
water  of  the  pond  or  lake.  The  views  already 
given  lead  to  the  conclusion  that  the  com- 
mon law,  relating  to  the  construction  and  ex- 
tent of  grants  of  land  bordering  and  bounded 
on  such  waters,  is  applicable  alike  to  con- 
veyances bounding  lands  on  fresh-water 
rivers  and  small  non-navigable  lakes  or 
ponds.  Such  is  the  character  of  the  one  in 
«^uestion,  and  whether  its  bed  was  embraced 
in  or  excluded  from  the  ^prants  made  by  the 
deeds  before  mentioned  is  dependent  upon 
their  construction.  The  boundaries  are  de- 
scribed as  along  the  pond,  and,  unless  in 
some  manner  qualified  or  restricted,  they, 
by  legal  construction,  had  the  effect  to  em- 
brace its  bed  within  their  grants.  This,  in 
49uch  case,  is  the  presumed  intent,  unless  the 
contrary  appears.  Luce  v.  Carley,  24  Wend. 
451,  86  Am.  Dec.  687 ;  Eke  parte  Jennings,  6 
•Cow.  518,  16  Am.  Dec.  447;  Mott  v.  Jfott, 
68  N.  Y.  247. 

It  is,  however,  urged  that,  as  in  the  last 
three  of  those  deeds  the  lines  along  the  pond 
.are  described  by  courses  and  distances,  the 
intent  thus  appears  to  restrict  the  grants  to 
those  lines,  and  that  such  is  the  legal  effect. 
It  may  be  observed  that  the  outer  Doundary 
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of  the  waters  of  the  pond  are  represented  by , 
courses  and   distances,    as  appears  by  the' 
deeds ;  and,  since  they  are  described  as  along 
the  pond,  w^as  the  boundary  in  legal  effect 
necessarily  so  restricted  by  that  method  of 
description  as  to  exclude  the  bed  from  the 
grants?     A    boundary    line,    described    as 
"*  along  the  sl^pre"  of  a  fresh- water  stream, 
does  not  extend   the   grant   to   its  center, 
{Child  V.  Starr,  4  Hill,  869;)    and  a  like 
construction  is  applicable  to  a  boundary  by 
the  bank  of  such  a  stream,  (Starr  v.  (fhild, 
5  Denio,  599;  HaUey  v.  McOonnick,  18  N. 
Y.  296. )     In  those  cases  the  prescribed  limit- 
ation of  the  boundary  lines  to  the  shore  and 
bank  did  not  permit  the  extension  of  the 
grant  by  construction  to  the  thread  of  the 
streams.      And  the  same  may  be  said   of 
People  V.  Jones,  112  N.  Y.  597.    Our  atten- 
tion has  been  called  to  cases  relating  to  con- 
veyances of   lands   adjacent  to  highways, 
where  it  was  held  that  a  line  described  as 
running  along  a  highway  from  and  to  mon- 
uments located  on  one  side  of  it  did  not  vest 
in  the  grantee  title  to  its  center,  but  by  the 
terms  of  the  description  the  roadbed  was  ex- 
cluded.   Jackson  v.  Hatliaway,  15  Johns.  447 ; 
Kings  County  F.  Ins.  Co.  v.  Stevens,  87  N.  Y. 
287,  41  Am.  Rep.  861 ;  Smith  v.  Slooomb,  9 
Grav,   86.     While  there  is,  in  legal  effect, 
analogy  between  the  boundarr  of  grants  on 
highways  and  streams,  there  is  this  distinc- 
tion :  that  it  is  not  practicable  to  locate  mon- 
uments in  the  channels  of  the  latter ;  and  it 
is  usual  to  refer,  in  the  description  of  bound- 
ary, to  their  location  adjacent  to  the  water, 
to  mark  the  place  of  intersection  with  the 
stream.    In  Lttee  v.  Carley,  24  Wend.  451,  85 
Am.  Dec.  687,  among  the  courses  in  the  de- 
scription of  the  premises,   were  those  to  a 
hemlock  stake  ''standing  on  the  east  bank  of 
the  river,  from  thence  down  the  river,  as  it 
winds  and  turns,  24  chains  and  94  links,  to 
a  hard  maple  tree,**  etc.     This  maple  tree, 
as  appears  by  the  opinion  of  the  court,  was 
described  as  standing  on  or  near  to  the  east 
bank :  and,  in  holding  that  the  grantee  took 
title  to  the  center  of  the  river,  the  court 
said :    **  It  is  never  thought  that  monuments 
mentioned  in  such  a  deed,  as  occupying  the 
bank  of  the  river,  are  meant  by  the  parties 
to  stand  on  the  precise  water  line,  they  are 
used  to  fix  the  termini  of  the  line  which  is 
described  as  following  the  sinuosities  of  the 
stream.     .     .     .     Where    the    grant    is    so 
framed  as  to  touch  the  water  of  the  river, 
and  the  parties  do  not  expresslv  except  the 
river  if  it  be  above  tide,  one  half  of  the  bed 
of  the  stream  is  included  by  construction  of 
law.     If  the  parties  mean  to  exclude  it, 
they  should  do  so  by  express  exception. " 

In  Child  V.  Starr,  4  Hill,  375,  the  chan- 
cellor remarked  that  **  running  to  a  monu- 
ment standing  on  the  bank,  and  from  thence 
by  the  river  or  along  the  river,  etc.,  does 
not  restrict  the  grant  to  the  bank  of  the 
stream ;  for  the  monuments  in  such  cases  are 
only  referred  to  as  giving  the  direction  of 
the  lines  to  the  river,  and  not  as  restricting 
the  boundary  on  the  river. "  In  Seneca  Na- 
tion of  Indians  v.  Knight,  28  N.  Y.  498,  the 
boundary  of  the  land  was  described  as  be- 
ginning at  a  post  standing  on  the  bank  of 
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Lake  Erie,  at  the  mouth  aod  on  the  north 
side  of  Cattaraugus  creek,  and,  after  describ- 
ing other  lines,  proceeded :  "Thence  .  .  . 
to  a  post  standing  on  the  north  bank  of  Cat- 
taraugus creek ;  thence  down  the  same,  and 
along  the  several  meanders  thereof,  to  the 
place  of  beginning."  It  was  held  that  the 
grant  was  to  the  center  of  the  creek.  The 
court  there  referred  to  and  approved  the  re- 
mark before  mentioned  of  the  chancellor  in 
the  Child  Case,  and  added:  "Parties  may 
restrict  their  grants,  but  the  restriction 
ought  to  be  found  in  very  plain  and  express 
words."  And  in  Kings  County  F.  Ins,  Co. 
V.  Stevens  the  court  cited  with  approval  the 
Seneca  Nation  Case,  and  in  like  manner 
noticed  such  remark  of  the  chancellor  in  the 
Childs  Case.  Inasmuch  as  a  boundary  by  or 
along  a  watercourse  is  effectual  to  take  tlie 
grant,  bv  legal  construction,  to  its  thread, 
It  would  seem  that  the  application  of  the 
courses  and  distances  of  the  boundary  along 
the  water  of  the  stream  may  not  be  treated  as 
qualifying  the  effect  which  would  be  given 
to  the  grant  if  they  were  omitted.  If  the 
boundary  were  not  expressed  as  along  the 
pond,  it  might  and  would  be  assumed  that 
there  was  an  intent  to  so  restrict ;  and  it  may 
be  observed  that  the  courses  and  distances 
between  the  outer  lines  intersecting  it  are  not 
controlled  by  any  monuments  given  in  the 
deeds  other  than  along  the  pond.  A  question 
somewhat  similar  to  this  arose  in  Rix  v. 
Johnson,  5  N.  H.  620,  22  Am.  Dec.  472. 
There  the  boundary  on  a  river  was  described 
by  courses  and  distances  between  the  two 
points  of  intersection  of  the  outer  lines  with 
the  stream  by  reference  to  monuments  lo- 
cated near  it,  and  it  was  held  that  the 
boundary  was  in  the  river.  The  present  case 
is  distinguishable  from  those  where  the  line 
is  described  as  along  the  shore  or  on  the 
bank.     Here  there  is  nothing  in  the  terms  of 


the  deeds  which  places  the  boundary  a  long- 
there  outside  the  water  of  the  pond.     The 
boundary  is  described  as  along  the  pond. 
The  courses  and  .distances  given  represent 
the  sinuosity  of  the  line  of  connection  of  the 
water  with  the  shore ;  and  the  boundary,  as- 
described  along  the  pond,  as  generally  un- 
derstood, means  on  its  water.     And  the  fact 
that  the  length  of  the  lines  running  to  and 
from  the  monuments  at  the  pond  is  the  dis- 
tance to  and  from  them  on  the  bank  doea 
not,  of  itself,  affect  the  question.      Such  is 
usually  the  case  of  the  description  of  land 
bounded  on  streams  in  which  the  grants  are 
treated  as  ad  filum  aqua.     And  as  said  by 
Mr.  Justice  Co  wen  in  Luce  v.  Carley,  where 
the  grant  is  so  framed  as  to  touch  the  water 
of  the  river,  one  half  the  bed  of  the  stream 
is  included  by  construction  of  law.     This, 
of  course,  means  to  the  extent  of  the  bound- 
ary  in  contact   with  the  water.      It  is  a 
matter  of  common  knowledge  in  respect  to 
lands  bordering  on  streams  and  other  bodiea 
of  water  that  it  is  usual  in  surveys,  when 
made,  to  so  describe  the  uplands  as  to  com- 
pute the  number  of  acres  they  contain,  aa 
generally  in  them,  exclusive  of  the  soil  be- 
neath the  water,  is  mainlv  the  value,  and 
the  quantity  of  the  uplands  embraced  in  a 
conveyance  constitutes,  in  view  of  the  situ- 
ation, the  basis  for  the  measure  of  the  con- 
sideration.    The  conveyances  embracing  the 
land  surrounding  this  lake  or  pond  were  made 
many  years  ago.      No  circumstances  appear 
bearing  upon  the  purpose,  construction,  or 
effect  of  those  conveyances  inconsistent  with 
the  intent  of  the  grantors  to  include  its  bed 
within  them.     If  these  views  are  correct,  the 
conclusion  of  the  trial  court  that  the  plain- 
tiffs had  no  title  to  the  locus  in  quo  was 
justified  by  the  evidence :  and  tlie  order  should 
he  reversed  and  the  judgment  affirmed. 
All  concur. 


PENNSYLVANIA  SUPREME  COURT. 


CHARTIER8  BLOCK  COAL  CO.,  Appt., 
W.  L.  MELLON  et  aL 


(. 


Pa. 


.) 


1.  The  lig^ht  to  drill  oil  or  guM  wells 
through  a  stratum  of  coal  betong^in^  to 
another  person  to  reach  oil  or  gas  la  a  lower 
stratum  belonfring  to  the  owner  of  the  surface  is 
a  riirht  which  exists  at  all  times  althougrh  it  must 
be  exercised  so  as  to  do  no  violence  to  the  rights 
of  the  owners  of  the  coal. 

8.  An  injunction  will  be  refVised  in  the 
exercise  of  the  discretion  of  the  court 
when  it  would  work  an  injury  greater  than  the 
wrong  to  be  redressed. 

(Januarv  9,  1888.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  2,  for  Al- 


legheny County  denying  an  injunction  to  re- 
strain defendants  from  drilling  oil  and  gas 
wells  through  a  bed  of  coal  which  plaintilT  had 
purchased  for  the  purpose  of  removal  and  sale. 
Affirmed, 

Complainant  is  the  owner  of  187  acres  40 
perches  of  coal  underlying  a  tract  of  land  in 
South  Fayette  Township,  Allegheny  County, 
Pennsylvania.  The  deed  conveying  to  it  the 
coal  conveyed  also  ample  mining  rights  and 
privileges.  The  owner  of  the  surface  subse- 
quently made  leases  for  oil  and  gas  purposes 
and  the  lessees  began  to  drill  for  the  purpose 
of  reaching  oil  or  gas.  The  plaintiff  there- 
upon filed  a  bill  to  restrain  the  defendants 
from  drilling  the  wells.  The  case  was  beard 
upon  affidavits,  some  twenty-three  being  filed 
in  behalf  of  defendant,  and  from  tbirty-flvo 
to  forty  in  behalf  of  plaintiff.    The  defendants' 


Note.— The  most  remarkable  thlog  about  the  i  gas  wells  that  have  been  drilled  in  ooal-bearlng 
above  decision  Is  that  it  is  one  of  first  ImpressloD.  |  regions.    The  practical  importance  of  the  case  is  as 
It  is  strange  that  the  question  Involved  has  not  be-  i  great  as  its  novelty, 
fore  arisen  considering  the  multitude  of  oil  and  ■ 
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affidavits  tended  to  show  that  in  sinking  the 
wells  all  precautionary  measures  for  protect- 
ing the  plaintiff's  property  and  the  lives  of  the 
miners  would  be  taken.  «That  the  surface  hole 
would  be  16  inches  in  diameter,  and  that  from 
the  surface  to  a  point  18  inches  into  the  lime- 
stone the  rock  would  be  reamed  out  and  a  ten- 
inch  tubing  inserted,  thread  Jointed,  and  made 
of  wrought  iron.  Around  this  outside  tubing 
cement  would  be  used  completely  filling  the 
space  between  the  rock  and  the  tubing  from  its 
base  to  a  pointl2  feet  above  the  coal  seam.  That 
a  second  tubing  would  be  inserted  inside  of 
the  first  8^  inches  in  diameter  extending  from 
the  surface  to  about  500  feet  below  the  coal, 
and  the  space  between  the  two  tubes  filled  with 
cement.  Inside  of  this  second  tube  the  casing 
of  the  well  itself  would  be  inserted  which 
would  extend  from  the  surface  down  about 
1500  feet  below  the  coal  so  that  the  escape  of 
gas  or  oil  from  the  well  could  only  be  effected 
through  this  central  casing.  Numerous  affi- 
davits stated  that  actual  experience  had  fully 
demonstrated  that  wells  could  be  safely  drilled 
through  coal  without  danger  to  persons  en- 
gaged in  working  the  same ;  that  outside  of  the 
larger  casine  the  sand,  sediment,  and  pieces  of 
rock  taken  from  the  well  were  placed,  and  in 
a  short  time  became  as  hard  as  the  rock  itself, 
and  would  effectually  protect  the  outer  casing 
from  the  action  of  water  and  prevent  any  cor- 
rosion or  leaking.  That  casings  so  protected 
had  been  used  in  wells  for  periods  of  three 
years  or  more  and  then  removed  and  found 
practicallv  in  as  good  condition  as  when  put 
down.  That  sulphur  water  would  not  injure 
iron  unless  the  iron  was  exposed  to  the  action 
of  the  air  as  well  as  that  of  the  water.  That 
when  the  space  outside  of  the  casing  had  been 
once  filled  from  the  bottom  to  the  top  and  per- 
mitted to  harden  there  was  no  way  known  to 
remove  the  casing  without  drilling  out  the  rock 
again.  That  no  casings  well  put  down  had 
ever  been  known  to  leak  either  oil  or  f;as. 
That  whenever  a  hole  was  worn  in  the  casing, 
or  any  vent  by  which  the  water  could  get  into 
the  well, the  well  must  be  recased  or  cemented, 
and  that  in  the  experience  of  men  well  versecl 
in  the  business  no  injury  had  ever  been  known 
or  heard  of  because  of  drilling  wells  through 
coal  beds. 

On  the  other  hand,  plaintiff's  affidavits  tend- 
ed to  show  that  j^s  is  so  subtle,  and  will  pass 
through  such  mmute  openings  that  it  is  almost 
if  not  wholly  impossible  to  construct  a  pipe 
line  on  the  surface  that  will  not  let  more  or 
less  gas  escape  and  the  danger  is  greatly  in- 
creased when  the  pipe  is  put  into  the  well 
where  it  cannot  be  examined  and  tested  after 
it  is  put  together  to  ascertain  whether  it  is  en- 
tirely tight  and  does  not  leak.  That  there 
could  be  no  system  devised  that  would  surely 
prevent  all  liability  to  danger  due  to  the  leak- 
ing of  the  gas  from  the  well  into  the  sti'ata  be- 
low the  coal  thence  up  into  the  excavations, 
into  the  coal  strata,  or  into  the  seams  and  per- 
haps porous  strata  around  the  coal  which 
would  be  liable  to  be  tapped  at  any  moment 
into  the  mine  during  its  working;  that  the 
seams  have  openings  as  many  as  a  thousand 
feet  away  from  the  chambers  where  the  gas 
was  collected  under  pressure  and  that  it  would 
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be  impossible  to  leave  a  bed  of  coal  large 
enough  around  the  well  to  prevent  gas  from 
working  into  the  mine.  That  it  was  impos- 
sible to  pack  the  cement  into  the  openings  per- 
fectly tight  because  on  account  of  the  uneven 
spaces  it  was  liable  to  clog  at  different  points 
and  pack  down  onlv  to  such  point  leaving  open 
spaces  below  it.  That  iron  and  steel  were  pe- 
culiarly affected  by  the  corroding  action  of 
sulphur  water  found  in  all  coal  mines  and  that 
sixteen  pound  mine  rails  would  be  rendered 
completely  useless  in  less  than  a  year  by  the 
corroding  action  of  such  water,  and  that  it 
was  impossible  to  use  iron  for  the  piping  and 
pumps  within  the  mines  because  it  would  not 
withstand  such  action  and  that  if  the  water 
came  in  contact  with  the  casing  it  would  eat 
through  it  in  a  very  short  time  thereby  per- 
mitting the  escape  of  ^s  into  the  mine ;  that 
the  cement  used  contained  more  or  less  lime 
which  was  subject  to  the  action  of  sulphur 
water  and  would  be  eaten  out  leaving  spaces 
even  through  the  cement  which  would  admit 
of  the  escape  of  the  gas.  That  new  iron  pipes 
had  been  known  to  be  eaten  through  in  less 
than  sixty  davs.  That  the  surface  over  mines 
was  peculiarly  subject  to  slide  or  shift,  and 
when  It  took  place  the  force  was  such  that  the 
casings  even  when  supported  by  the  cement 
could  not  withstand  it  but  would  be  bent, 
cracked,  and  broken  thereby  permitting  the 
escape  of  the  gas  into  the  mine ;  and  that  the 
cement  was  further  subject  to  breakage  from 
the  heavy  tools  used  inside  the  casing,  and  the 
shooting  of  the  wells  as  well  as  from  the  blast- 
ing within  the  mines.  That  if  it  was  neces- 
sarv  to  leave  large  blocks  of  coal  around  the 
wells  the  necessary  spaces  for  approach  to  the 
place  of  operation  in  the  mine  and  for  ventila- 
tion would  be  so  zigzag  that  the  cost  of  mining 
would  be  increased  to  such  an  extent  that  the 
mining  itself  would  be  rendered  unprofitable 
and  the  coal  interests  destroyed  ;  that  the  suc- 
tion required  to  ventilate  the  mine  is  so  strong 
that  it  would  facilitate  the  escape  of  the  gas 
into  the  mine. 

Several  mining  inspectors  testified  that  they 
would  not  permit  a  mine  to  be  worked,  if  they 
could  help  it,  where  the  coal  was  being  taken 
out  near  a  gas  well,  or  an  oil  well  producing 
^as;  and  testified  that  several  mine  disasters 
had  ]^n  traced  to  explosions  caused  by  leak- 
ing and  escape  of  gas.  One  miner  testified 
that  soon  after  the  putting  down  of  a  well 
through  the  mine  in  which  he  worked  oil  was 
found  on  the  water  that  drained  from  the  pit 
mouth  and  there  was  a  strong  smell  of  oil  in  the 
entries  so  that  it  was  considered  unsafe  for  him 
to  work  in  the  mine  and  it  further  appeared 
that  many  miners  had  stopped  work  because 
of  fear  of  explosions.  One  affidavit  set  out 
that  a  86  inch  pipe  line  was  laid  in  a  ditch  12 
feet  below  the  surface  for  the  purpose  of  carry- 
ing natural  gas  over  the  top  of  a  mine  which 
was  at  least  40  feet  below  the  pipe;  that  a 
break  took  place  in  one  of  the  joints  of  the  line 
and  shortly  afterwards  an  explosion  occurred 
in  the  mine  which  set  it  on  fire  and  it  was  fully 
six  months  before  the  fire  was  extin- 
guished. 

The  further  facts  sufficiently  appear  in  the 
opinion. 
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Mewn.  D.  T.  Watson,  J.  S.  Ferguson 
And  J*  G.  MaeConnell*  for  appellant: 

Defendants  do  not  dispute  the  title  of  the 
plaintiffs  to  the  coal,  but  claim  the  right  to 
drill  throuffh  this  coal  to  reach  oil  they  suppose 
to  exist  below,  and  having  drilled  through  the 
coid  to  use  the  aperture  for  the  removal  of  oil 
«r  other  substances. 

If  the  defendants  have  no  such  ri^ht  it  is  a 
proper  case  for  injunction,  because  it  will  pre- 
vent repeated  trespasses,  and  will  also  prevent 
Irreparable  mischief  from  escaping  gas,  for 
neither  of  which  there  is  an  adequate  remedy 
At  law 

Scheelt^B  App.  85  Pa.  88;  SteioarVs  App,  66 
Pa.  418;  Pennsylvania  Lead  Co'e  App,  96  Pa. 
124,  42  Am.  Rep.  684;  BiUing'e  App.  105  Pa. 
^21. 

The  decree  cannot  be  justified  on  the  grounds 
that  the  appellee  had  the  right  of  way  by 
necessity  through  the  coal  and  property  of  the 
appellants,  and  this: 

(1)  Because  such  ways  are  only  over  the 
surface  of  the  land  where  from  the  facts  sur- 
rounding the  case  the  court  implies  that  the 
parties  agreed  to  make  a  grant  of  it  or  to  re- 
serve a  right  of  way. 

The  case  at  bar  is  readily  distinguishable  from 
these  apparent  surface  cases  where  the  sur- 
rounding circumstances  are  such  as  to  impress 
upon  the  transaction  the  ioiplication  of  a  grant. 

Washburn,  Easements,  *82.  88;  Qoadard, 
Easements,  266,  268. 

(2)  A  way  of  necessity  is  a  way  of  approach  to 
find  egress  from  a  certain  tract  of  land  for  all 
purposes  or  for  the  purposes  for  which  it  was 
-used  when  the  implication  of  the  right  of  way 
arises.  There  cannot  be  a  right  of  way, 
for  example,  to  use  a  lot  as  a  stone  quarry 
which  is  the  use  to  which  the  lot  is  subject 
at  the  time,  and  afterwards  because  some 
other  article  might  be  discovered  on  the  lot,  or 
it  would  be  advantageous  to  erect  a  rolling 
mill  and  hotel  on  the  lot,  that  such  right  of 
way  can  be  enlarged  to  embrace  these  new  pur- 
poses. The  use  is  restricted  to  the  purpose 
Apparent  at  the  time. 

(8)  There  cannot  be  a  way  of  necessity  for  a 
thing  granted  which  is  destruction  of  the  grant 
itseli  or  seriously  interferes  with  it. 

Washburn,  Easements,  p.  82;  Pierce  v.  Sel- 
kek,  18  Conn.  822.  « 

(4)  A  way  of  necessity  is  strictissimi  juris. 
It  only  arises  in  cases  of  strict  necessity. '  But 
in  the  case  at  bar  whether  or  not  any  one  or  all 
of  the  wells  will  strike  oil  is  uncertain  and  can- 
not be  determined  until  each  well  is  bored 
through.  Therefore  when  the  well  is  being 
drillea  there  is  no  necessity  for  it,  but  it  is  a 
mere  experiment  to  see  if  there  be  oil  at  the 
point  where  it  is  being  drilled. 

McDonald  v.  LindaU,  8  Rawle,  492;  Wissler 
V.  Bershep,  28  Pa.  888:  Washburn,  Easements, 

L164;  Qoddard,  Easements,  268,298;  Brig- 
m  V.  Smith,  4  Gray.  297,  64  Am.  Dec.  76; 
8  Kent,  Com.  ♦428;  Cooper  v.  Maupin,  6  Mo. 
624,  85  Am.  Dec.  456;  McTavish  v.  Carroll,  7 
Md.  852,  61  Am.  Dec.  868;  Qale  &  Wheativ, 
Easements,  71-85;  Pennington  v.  Oalland,  20 
Eng.  L.  &  Eq.  661;  CoUina  v.  Prentice,  15 
Conn.  89,  88  Am.  Dec.  61;  Pierce  v,  SeOeck, 
18  Conn.  828;  mdwls  v.  Ltice,  24  Pick.  102, 
85  Am.  Dec.  802;  Ogden  v.  Grove,  88  Pa.  487; 
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Oliver  y,  i^Yma/i,  98  Mass.  50;  Lawtony,  Riven ^ 
2  McCord.  L.  445, 18  Am.  Dec.  746,  and  note, 

(5)  If  in  any  emergency  this  court  should 
hold  that  there  was  a  way  of  necessity  through 
the  coal  grant  to  the  appellants  this  way  is 
limited  strictly  to  one  way  only  and  not  six  or 
more  ways  as  convenience  might  dictate. 

McDonald  v.  LindaU,  8  Rawle,  496. 

As  in  the  case  where  the  land  is  conveyed 
and  the  surface  only  described,  the  party  takes 
to  an  indefinite  extent  both  above  and  below, 
why  if  the  coal  is  granted  and  the  space  that  is 
occupied  by  the  coal  is  also  granted  does  not 
the  party  take  to  an  indefinite  extent  below 
the  coal.  Not  but  that  a  party  might  provide 
differently,  but  if  he  does  not,  there  can  be  no 
implication  of  a  reservation. 

Lillibridge  v.  Lackawanna  Coal  Co.  18  L. 
R  A.  627, 148  Pa.  298. 

Mr,  J.  McF.  Carpenter,  for  appellees: 

We  are  now  ''confronted  by  a  condition,  not 
a  theory."  A  condition  unknown  and  un- 
thought  of  when  the  doctrine  relating  to  ways 
of  necessity  was  established.  In  Sanderson  v. 
Penneyhania  Coal  Co,,  86  Pa.  405, 27  Am.  Rep. 
711,  Mr,  Justice  WoodwtLTd  said:  '*To  render 
a  particular  case  an  exception  to  the  general 
principles  controlling  the  exercise  of  dominion 
over  property  by  its  proprietor,  it  must  be 
accertained  to  be  exceptional  in  its  surround- 
ings or  its  facts.  From  necessity  the  principles 
are  sometimes  relaxed." 

Mr.  Keely,  our  lessor,  owned  all  above 
and  all  below  the  coal.  As  said  by  counsel 
in  Pennsylvania  Coal  Co,  v.  Sanderson,  118 
Pa.  139,  57  Am.  Rep.  445,  "This  is  really 
a  case  for  the  application  of  the  great  maxim 
relating  to  lands  and  to  property,  cujus  est 
solum  ^us  est  usque  ad  codxim,  which  in  the  re- 
vised version  reads,  so  far  as  our  case  is  con- 
cerned, cujus  est  solum  ^us  est  usque  ad 
shcdvm," 

Mining  rights  are  peculiar  and  exist  from 
necessity,  and  the  necessity  must  be  recognized 
and  the  relative  rights  of  land  and  mine  owners 
adjusted  and  protected  accordingly. 

Pennsylvania  Coal  Co,  v.  Sanderson,  sur 
pra. 

We  have  the  right  to  make  a  lawful  use  of 
our  own  property,  and  if  in  so  doing  we  neces- 
sarily do  some  injury  to  our  neighbor  whidi 
can  in  any  event  be  compensated  in  damage, 
the  court  ought  not  to  restrain  us. 

The  law  must  keep  up  with  the  times  in 
which  we  live.  In  our  western  states  the  im- 
portance of  the  great  mining  interests  is  such 
that  by  the  mining  laws,  one  who  "strikes  a 
lead"  may  follow  the  "vein,"  even  through  the 
property  of  his  neighbor;  and  in  Nevada  a 
mine  owner  mav  take  neighboring  land  for  the 
purpose  of  sinking  a  shaft  for  the  benefit  of 
his  mine.  Dayton  G,  d  S,\Min.  Co,  v.  Seawell, 
11  Nev.  894. 

It  would  be  an  extraordinary  condition  of 
affairs  that  would  justify  the  interference  of 
the  court,  and  an  extraordinary  exerciso  of 
power  on  the  part  of  the  court  to  say  that  this 
great  industry  must  cease  in  a  vast  territory, 
the  value  of  which  for  oil  purposes  can  scarcely 
be  approximated. 

Marvin  v.  Brewster  Iron  Min,  Co,  55  N.  Y. 
588. 14  Am.  Rep.  822;  Ewing  v.  Sandoval  C,  d 
Min,  Co,  110  111.  290. 
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Passon*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  first  impressions,  and  of 
very  grave  importance,  and  in  view  of  these 
iacts  we  have  been  asked  to  express  our 
opinion  of  the  law  bearing  upon  it,  notwith- 
43tanding  it  is  an  appeal  from  a  decree 
awarding  a  preliminary  injunction.  The 
facts  are  probably  as  fully  before  us  now  as 
they  will  ever  be.  The  contest  arises  be- 
tween the  owner  of  the  surface  or  his  lessees 
and  the  Chartiers  Block  Coal  Company,  the 
plaintiff  below  and  appellant,  which  is  the 
-owner  in  fee  of  the  coal  beneath  the  surface. 
The  company  purchased  the  coal  on  Decem- 
ber 22,  1881,  and  the  d(«d  conveying  it 
granted  not  only  all  the  coal,  but  also  the 
mining  rights  and  privileges,  including  the 
Tight  to  enter  mines  and  carr^  away  all  the 
€oal :  the  right  to  make  openings  or  entries, 
4kir  courses,  watercourses,  drainage,  and 
shafts,  with  right  of  Ingress  and  egress  for 
the  purpose  of  making  such  openings,  with 
Tight  of  way  for  taking  such  coal  or  any 
other  coal  and  minerals  through  the  entries ; 
and  also  the  right  to  enter  upon  the  surface 
of  the  land  for  the  purpose  of  takincr  into 
and  placing  on  the  same  any  material  that 
it  may  desire  and  need  in#ts  coal  operations ; 
and,  when  making  entries  or  shafts,  the 
right  to  deposit  the  dibris  and  slack  near  the 
•opening.  The  grantor,  in  conveying  the 
ooal  with  these  privileges,  reserved  to  him- 
self no  right,  privilege,  or  easement  in  said 
coal,  or  any  part  thereof,  and  no  right  of 
way  through  said  coal  from  the  sur^ce,  to 
•obtain  gas  or  oil,  or  any  other  substance.  It 
is  not  likely,  at  the  time  the  grant  was 
made,  that  it  occurred  either  to  the  grantor 
or  the  grantee  of  the  coal  that  underneath  the 
latter  there  might  lie  another  substance  of 
perhaps  greater  value  than  the  subject  of  the 
l^rant  itsielf.  It  now  appears  that  the  coal 
is  underlain  with  the  oil  and  gas  bearing 
«and,  which  can  only  be  reached  by  sinking 
wells  from  the  surface  throuffh  the  strata  of 
•coal.  Shortly  before  the  filing  of  this  bill 
it  began  to  be  known  that  oil  or  gas  existed 
in  large  quantities  in  that  part  of  Allegheny 
<50unty  where  the  appellant's  works  are 
situated,  and  active  operations  had  begun  in 
the  early  summer  of  1891  by  oil  operators,  to 
•obtain  this  oil  and  gas.  About  this  time  the 
surface  owner  made  leases  for  oil  and  gas 
purposes,  and  the  lessees  began  at  once  to 
•drill.  This  bill  was  then  filed  by  the  ap- 
pellant company  for  the  purpose  of  obtain- 
ing an  injunction  against  the  defendants,  to 
restrain  them  from  further  drilling  wells 
then  commenced,  and  from  drilling  any  other 
well  or  wells  which  would  pass  through  the 
•coal.  The  bill  was  filed  upon  the  allegation 
and  belief  that  the  defendants  had  no  right 
whatever  to  drill  the  wells.  The  plaintiff 
•company  also  claimed  that  it  was  impossible 
for  such  wells  to  be  drilled  in  such  a  manner 
as  to  allow  the  removal  of  all  the  coal  with- 
out exposing  the  mine  to  leakage  from  gas 
-from  said  wells,  and  rendering  the  mine 
operations  so  hazardous  to  plaintiff's  prop- 
•erty  and  plaintiff's  employes  as  to  very 
greatly  injure  and  depreciate  the  value  of 
-.said  coal  property,  if  not  wholly  to  destroy 
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the  value  thereof.  The  case  was  heard  below 
upon  bill,  answer,  and  afildavits.  The 
court,  as  we  understand  the  decree,  refused 
to  grant  a  preliminary  injunction  as  against 
any  well  or  wells  on  said  tract  of  land  which 
at  the  date  of  the  decree  had  been  drilled  by 
the  defendants  through  the  Pittsburgh  vein 
of  coal,  and  also  refused  to  enjoin  the  de- 
fendants from  drilling  wells  on  said  tract  at 
any  place  or  places  where  they  will  not  pass 
through  said  Pittsburgh  vein  of  coal,  but 
will  pass  through  lower  strata  of  coal.  The 
court  awarded  an  injunction,  however,  as  to 
any  wells  not  already  drilled  which  would 
pass  through  the  Pittsburgh  vein,  and,  in 
addition  to  the  ordinarv  injunction  bond, 
the  decree  required  that  the  defendants  should 
execute  and  deliver  to  the  plaintiff  their 
bond  in  the  sum  of  $10,000,  with  two  sureties 
to  be  approved  by  the  court,  conditioned  that 
in  putting  down  and  operating  any  wells 
now  in  process  of  drilling,  or  which  may 
hereafter  be  drilled  under  this  decree,  said 
defendants  shall  protect  said  coal  and  prop- 
erty of  said  plaintiff,  and  also  the  plaintiff's 
employes  in  and  about  said  coal,  from  all 
damages  by  reason  of  said  wells,  and  that 
they  will  use  the  best  methods,  devices, 
and  appliances  in  the  construction  and  opera- 
tion of  such  wells;  and  that  before  said 
wells  are  abandoned  they  shall  securely  plug 
the  same  above  each  oil  and  gas  bearing 
sf  nd.  Subsequently  the  decree  was  modified 
so  as  to  remove  the  injunction  from  the  two 
wells  now  commenced,  but  which  have  not 
gone  down  through  the  Pittsburgh  coal  vein, 
on  defendants'  gfving  bond  as  before  stated. 
The  learned  judge  below  justified  his  de- 
cision, as  we  learn  from  his  opinion  in  an- 
other case  heard  before  him,  and  involving 
substantially  the  same  questions,  upon  the 
ground  that'  tlie  owner  of  the  surface  has  a 
right  of  way  by  necessity  through  the  coal 
to  reach  his'  oil  and  gas  lying  beneath  it. 
But  he  concedes  that  to  make  such  right 
available  it  would  require  a  large  modifica- 
tion of  the  rules  in  relation  to  a  right  of 
way  by  necessity  over  the  surface.  "Yet," 
to  use  his  own  language,  "my  present  im- 
pressions are  that  it  can  and  should  be  sus- 
tained in  a  reasonable  manner,  having  due 
regard  for  the  interest  and  rights  of  both  par- 
ties. But  it  cannot  be  permitted  to  an  ex- 
tent that  will  destroy  the  grant  of  the  coal, 
nor  even  to  seriously  depreciate  it,  without 
ample  compensation.  The  owner  of  the  sur- 
face cannot  bore  where  he  pleases,  nor  as 
often  as  he  pleases.  The  right  of  designat- 
ing the  reasonable  location  of  the  one  right 
of  way  by  necessity,  which  the  law  rec- 
ognizes, has  always  been  held  to  be  in  the 
owner  of  the  land.  If  he  refuses  to  designate 
such  way,  then  the  owner  of  the  right  of  way 
can  designate  it,  or  can  apply  to  the  court 
to  have  it  located. "  This  is  a  new  Question, 
and  one  that  is  full  of  difficulty.  The  dis- 
covery of  new  sources  of  wealth,  and  the 
springing  up  of  new  industries  which  were 
never  dreamed  of  half  a  century  ago,  some- 
times present  questions  to  which  it  is  diffi- 
cult to  apply  the  law,  as  it  has  heretofore 
existed.  It  is  the  crowning  merit  of  the 
common  law,  however,  that  it  is  not  com< 
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poeed  of  ironclad  rules,  but  may  be  modified 
to  a  reasonable  extent  to  meet  new  questions 
as  they  arise.  This  may  be  called  the  **  ex- 
pansive property  of  the  common  law." 
Mining  rights  are  peculiar,  and  exist  from 
necessity,  and  the  necessity  must  be  rec- 
ognized, and  the  rights  of  mine  and  land 
owners  adjusted  and  protected  accordingly. 
We  have  an  illustration  of  this  in  Pennsyl- 
vania Coal  Go.  V.  Sanderson,  113  Pa.  126,  57 
Am.  Rep.  445.  The  mining  of  coal  and 
other  minerals  is  constantly  developing  new 
questions.  Formerly  a  man  who  owneid  the 
surface  owned  it  to  the  center  of  the  earth. 
Now  the  surface  of  the  land  may  be  separated 
from  the  different  airata  underneath  it,  and 
there  may  be  as  many  different  owners  as 
there  are  strata.  LiUibridge  v.  Lackawanna 
Coal  Co.  148  Pa.  293,  13  L.  R.  A.  627.  The 
difficulty  is  to  so  apply  the  law  as  to  give 
each  owner  the  right  of  enjoyment  of  his 
property  or  strata  without  impinging  upon 
the  right  of  other  owners,  where  the  owner 
of  the  surface  has  neglected  to  guard  his  own 
rights  in  the  deed  by  which  he  granted  the 
lower  strata  to  other  owners.  In  the  earlier 
days  of  the  common  law  the  attention  of 
buyers  and  sellers  and  therefore  the  attention 
of  the  courts,  was  fixed  upon  the  surface. 
He  who  owned  the  surface  owned  all  that 
ffrew  upon  it  and  all  that  was  buried  beneath 
it.  His  title  extended  upward  to  the  clouds 
and  downward  to  the  earth's  center.  The 
value  of  his  estate  lay,  however,  in  the 
arable  qualities  of  the  surface,  and,  with  rare 
exceptions,  the  income  derived  from  it  was 
the  result  of  agriculture.  The  comparatively 
recent  development  of  the  sciences  of  geology 
and  mineralogy,  and  the  multiplication  of 
mechanical  devices  for  penetrating  the  earths 
crust,  have  greatly  changed  the  uses  and  the 
values  of  lands.  Tracts  that  were  absolutely 
valueless,  so  far  as  the  surface  was  concernecT, 
have  come  to  be  worth  many  times  as  much 
per  acre  as  the  best  farming  lands  in  the 
commonwealth,  because  of  the  rich  deposits 
of  coal,  or  iron,  or  oil,  or  gas  known  to  un- 
derlie them  at  various  depths.  These  de- 
posits are  sometimes  found,  however,  beneath 
well-cultivated  farms,  so  that  the  surface 
has  a  large  market  value  apart  from  the 
value  of  the  deposits  of  coal  or  other  miner- 
als under  it.  In  such  cases  the  owner  is 
rarely  able  to  utilize  the  lower  stores  of 
wealth  to  which  he  has  title,  by  mining 
operations  conducted  by  himself,  and  for 
this  reason  he  sells  them  to  som^  person  or 
corporation  to  be  mined  and  to  be  moved. 
So  it  often  happens  that  the  owner  of  a  farm 
sells  the  land  to  one  man,  the  iron  or  oil  or 

fas  to  another,  giving  to  each  purchaser  a 
eed  or  conveyance  In  fee  simple  for  his 
particular  deposit  or  stratum  while  he  re- 
tains the  surface  for  settlement  and  cultiva- 
tion precisely  as  he  held  it  before.  The 
severance  is  complete  for  all  legal  and  prac- 
tical purposes.  Each  of  the  separate  la^'ers 
of  strata  becomes  a  subject  of  taxation,  of 
incumbrance,  levy,  and  sale,  precisely  like 
the  surface.  As  against  the  owner  of  the 
surface,  each  of  the  several  purchasers  would 
have  the  right,  without  any  express  words 
of  grant  for  that  purpose,  to  go  upon  the 
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surface  to  open  a  way  by  shaft,  or  drift,  or 
well,  to  his  underlying  estate,  and  to  occupy 
so  much  of  the  surface^  beyond  the  limits, 
of  his  shafts,  drift,  or  well,  as  might  be 
necessary  to  operate  his  estate,  and  to  re- 
move the  product  thereof.  This  is  a  right 
to  be  exercised  with  due  regard  to  the  owner 
of  the  surface,  and  its  exercise  will  be  re- 
strained within  proper  limits  by  a  court  of 
equity,  if  this  becomes  necessary ;  but,  sub- 
ject to  this  limitation,  it  is  a  right  growing 
out  of  the  contract  of  sale,  the  position  of 
the  stratum  sold,  and  the  impossibility  of 
reaching  it  in  any  other  manner. 

So  far  our  wav  is  clear  of  difficulty,  be- 
cause the  severaf  owners  of  the  mineral  de- 
posits are  exercising  their  right  to  have  ac- 
cess to  their  respective  estates  against  their 
vendor.  Our  question  is  over  the  ri^ht  of 
the  vendor  to  reach  strata  underlying  a 
stratum  which  he  has  conve^^ed  to  ano&er. 
Having  sold  the  coal  imderlying  the  surface, 
is  he  to  be  forever  barred  from  reaching  his 
estate  lying  beneath  the  coal?  Prior  to  the 
sale  of  the  coal,  his  estate,  as  before  ob- 
served, reached  from  the  heavens  to  the 
center  of  the  earth.  With  the  exception  of 
the  coal,  his  estate  is  still  bounded  by  those 
limits.  It  is  imj^ossible  for  him  to  reach 
his  underlying  estate,  except  by  puncturing 
the  earth's  sunace,  and  going  down  through 
the  coal  which  he  has  sold.  While  the 
owner  of  the  coal  may  have  an  estate  in  fee 
therein,  it  is  at  the  same  time  an  estate  that 
is  peculiar  in  its  nature.  Much  of  the  con- 
fusion of  thought  upon  this  subject  arises 
from  a  misapprehension  of  the  character  of 
this  estate.  We  must  regard  it  from  a  bus- 
iness, as  well  as  a  legal,  standpoint.  The 
^antee  of  the  coal  owns  the  ocmu,  but  noth- 
ing else,  save  the  right  of  access  to  it,  and 
the  right  to  take  it  away.  Practically  con- 
sidered, the  grant  of  the  coal  is  the  grant  of 
a  right  to  remove  it.  This  right  is  some- 
times limited  in  point  of  time;  in  others  it 
is  without  limit.  In  either  event,  it  is  the 
grant  of  an  estate  determinable  upon  the  re- 
moval of  the  coal.  It  is,  moreover,  a  grant 
of  estate  which  owes  a  servitude  of  support 
to  the  surface.  When  the  coal  is  all  re- 
moved, the  estate  ends,  for  the  plain  reason 
that  the  subject  of  it  has  been  carried  away. 
The  space  it  occupied  reverts  to  the  grantor 
by  operation  of  law.  It  needs  no  reservation 
in  the  deed,  because  it  was  never  granted. 
The  grantee  has  the  right  to  use  and  occupy 
it  while  engaged  in  the  removal  of  the  coaf, 
for  the  reason  that  such  use  is  essential  to^ 
the  enjoyment  of  the  grant.  It  cannot  be 
seriously  contended  that,  after  the  coal  is  re- 
moved, the  owner  of  the  surface  may  not 
utilize  the  space  it  had  occupied  for  his  own 
purposes,  eiUier  for  nhafts  or  wells,  to  reach 
the  underlying  strata.  Tlie  most  that  can 
be  claimed  is  that,  pending  the  removal, 
his  riffht  of  access  to  the  lower  strata  is  sus- 
pended. The  position  that  the  owner  of  the 
coal  is  also  the  owner  of  the  hole  from  which 
it  has  been  removed,  and  may  forever  pre- 
vent the  surface  owner  from  reaching  under- 
lying strata,  has  no  authority  in  reason,  nor, 
do  I  think,  in  law.  The  right  may  be  sus- 
pended during  the  operation  of  the  removal 
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of  the  coal  to  the  extent  of  preventing  any 
wanton  interference  with  the  coal  mining, 
and  for  every  necessary  interference  with  it 
the  surface  owner  must  respond  in  damages. 
The  owner  of  the  coal  must  bo  enjoy  his  own 
rights  as  not  to  interfere  with  the  lawful 
exercise  of  the  rights  of  others  who  may  own 
the  estate,  either  above  or  below  him.  The 
riffht  of  the  surface  owner  to  reach  his  estate 
below  the  coal  exists  at  all  times.  The  ex- 
ercise of  it  may  be  more  difficult  at  some 
times  than  at  others,  and  attended  with  both 
trouble  and  expense.  No  one  will  deny  the 
title  of  the  surface  owner  to  all  that  lies  be- 
neath the  strata  which  he  has  sold.  It  is  as 
much  a  part  of  his  estate  as  the  surface.  If 
he  is  denied  the  means  of  access  to  it,  he  is 
literally  deprived  of  an  estate  which  he  has 
never  parted  with.  In  such  case  the  public 
might  be  debarred  the  use  of  the  hidden  treas- 
ures which  the  great  laboratory  of  nature  has 
provided  for  man's  use  in  the  bowels  of  the 
earth.  Some  of  them,  at  least,  are  necessary 
to  his  comfort.  Coal,  oil,  gas,  and  iron  are 
absolutely  essential  to  our  common  comfort 
and  prosperity.  To  place  them  beyond  the 
reach  of  the  public  would  be  a  great  public 
wrong.  Abounding,  as  our  8tat«  does,  with 
these  mineral  treasures,  so  essential  to  our 
common  prosperity,  the  question  we  are  con- 
sidering becomes  of  a  quasi  public  character. 
It  is  not  to  be  treated  as  a  mere  contest  be- 
tween A.  and  B.  over  a  little  corner  of  earth. 
We  have  already  seen  that,  when  the  owner 
of  the  surface  parted  with  the  underlying 
coal,  he  parted  with  nothing  but  the  coal. 
He  gave  no  title  to  any  of  the  strata  under- 
lying it,  and  it  is  not  to  be  supposed  for  a 
moment  that  the  grantor  parted  with  or  in- 
tended to  part  with  his  right  of  access  to 
it.  We  are  of  opinion  that  he  has  such 
right  of  access.  The  onl^  Question  is  how 
that  right  shall  be  exercised,  bjr  what  au- 
thority, and  under  what  limitations. 

While  there  is  some  analogy  between  such 
right  and  the  common-law  right  of  way  of 
necessity  over  the  surface,  we  quite  agree 
with  the  learned  judge  below  that  it  would 
require  a  large  moditication  of  the  common- 
law  rule.  We  do  not  see  our  way  clear  to 
apply  the  doctrine  of  a  surface  right  of  way 
of  jiecessity  to  the  facts  of  this  case.  While 
the  right  of  the  surface  owner  to  reach  in 
some  way  his  underlying  strata  is  conceded, 
it  involves  too  many  questions  affecting  the 
rights  of  property,  and  of  injury  to  the  un- 
derlying strata,  to  be  settled  by  the  judici- 
ary. It  is  a  legislative,  rather  than  a  judi- 
cial, question.  It  needs  and  should  promptly 
receive  the  interposition  of  the  legislative  au- 
thority. That  body  is  now  in  session,  and  we 
have  no  doubt  its  wisdom  will  enable  it  to 
dispose  of  this  somewhat  difficult  question 
in  such  manner  as  to  protect  the  rights  of 
the  surface  owner,  and  yet  do  no  violence  to 
the  rights  of  others  to  whom  he  has  sold  one 
or  more  of  the  underlying  strata.  With  the 
right  conceded,  there  can  be  on  serious  diffi- 
culty in  the  lawmaking  power  affording  a 
proper  remedy.  That  remedy  should  be 
carefully  guarded.  The  owner  of  the  un- 
derlying strata  should  not  be  permitted  at 
his  mere  will  and  pleasure  to  interfere  with 
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strata  lying  above  him.     All  this  required 
an  amount  of  legal  machinery  that  a  court' 
of  equity  cannot  supply,  however  wide  it* 
jurisdiction  and  plastic  its  process.     In  al) 
such  cases  there  should  be  a  petition  to  the 
court,  and  a  decree  regulating  the  mode  of 
exercise  of  the  right.    There  should  also  be 
a  provision  for  the  appointment  of  a  jury  of 
view  to  assess  the  damages.     In  this  way 
the  rights  of  the  surface  owner  can  be  pre- 
served without  any  wrong  to  the  owner  of 
the  coal. 

While  we  do  not  fully  sustain  the  reasons 
given  by  the  learned  judge  below,  we  will 
not  interfere  with  this  decree  for  another 
reason.  Tlie  plaintiff  company  has  not  yet 
sustained  any  irreparable  injury  by  reason 
of  the  sinking  of  these  wells,  and  it  may 
never  do  so.  We  find  ourselves  upon  a  new 
road,  without  chart  or  compass  to  guide  us,, 
and  we  propose  to  move  slowly.  The  ap- 
pellants have  appealed  to  us  as  chancellors, 
and,  even  if  we  concede  their  right  tn  be 
clear,  it  docs  not  follow  that,  as  chancellors, 
we  will  enforce  it.  The  effect  of  doing  so 
would  be  to  leave  the  owner  of  the  surface 
at  the  absolute  mercy  of  the  owner  of  the 
coal.  It  is  true,  he  can  buy  the  coal  of  the 
latter,  but  only  on  the  terms  dictated  by  the 
owner.  To  grant  the  injunction  as  claimed 
by  the  appellant  would  be  to  destroy  the 
estate  of  the  surface  owner  in  the  minerals 
below  the  coal.  If  this  were  the  only  case 
of  the  kind  in  the  state,  we  might  perhaps 
modify  our  views  to  some  extent,  but  when 
we  reflect  upon  the  fact  that  many  other 
similar  cases  exist,  dhid  that  a  vast  quantity 
of  the  leased  coal  lands  in  the  western  part 
of  the  state  are  underlain  with  oil  and  gas, 
precisely  as  in  the  case  in  hand,  we  cannot 
close  our  eyes  to  the  fact  that  vast  interests 
may  be  affected  by  our  decree,  and  great  in- 
jur^r  done  to  the  rights  of  others.  It  is 
familiar  law — too  familiar  to  need  the  cita- 
tion of  authority — that  the  decree  of  a  chan- 
cellor is  of  grace,  not  of  right,  and  that  he 
is  not  bound  to  make  a  decree  which  will  do 
far  more  mischief,  and  work  far  greater  in- 
jury, than  the  wrong  which  he  was  asked  to 
redress.  For  these  reasons  we  will  not  dis- 
turb the  decree  of  the  court  below.  The  ap- 
pellant company  has  its  remedy  at  law,  and 
to  that  we  will  remit  it. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellant. 

Williams,  J.; 

I  concur  in  the  decree  made  in  this  case, 
and  in  the  opinion  which  so  ably  vindicates 
it,  but  I  would^  go  further.  1  would  lay 
down  the  broad  'proposition  that  the  several 
layers  or  strata  composing  the  earth's  crust 
are,  by  virtue  of  their  order  and  arrange- 
ment, subject  to  reciprocal  servitudes;  and, 
as  these  are  imposed  by  the  laws  of  nature, 
and  are  indispensable  to  the  preservation  and 
enjoyment  of  the  several  layers  or  strata  to 
and  from  which  they  are  due,  the  courts 
should  recognize  and  enforce  them.  When 
the  servitude  is  the  result  of  natural  forces 
affecting  the  conformation  of  the  surface,  the 
courts  have  taken  notice  of  it,  and  enforced 
it  for  and  against  adjoining  owners.     Thus, 
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the  owner  of  land  crossed  by  a  stream  has  a 
right,  as  against  the  owner  above  him,  to 
insist  on  the  delivery  of  the  stream  to  him 
within  its  natural  channel,  and  he  is  in  turn 
bound  to  receive  it  from  such  upper  owner. 
He  is  under  a  like  dutv  to  deliver  it  to  the 
owner  below  him,  and  has  a  like  right  to  in- 
sist that  such  owner  shall  receive  it  from 
him.  The  true  foundation  on  which  the  rela- 
tive rights  and  duties  of  these  several  owners 
must  rest  is  not  found  in  the  order  of  their 
respective  purchases,  nor  in  tlie  terms  of  the 
conveyances  under  which  they  take  title.  It 
is  not  found  in  any  statute  regulating  the 
flow  of  streams  or  the  duties  of  riparian 
owners.  It  is  found  in  the  character  of  the 
surface  over  which  the  stream  flows,  and  the 
operation  of  the  laws  of  gravity  upon  the 
water  of  the  stream.  A  purchaser  of  land  is 
bound  to  take  notice  of  its  situation,  and  is 
conclusively  presumed  to  have  bought  with 
full  knowledge  of,  and  in  subordination  to, 
the  servitude  which  that  situation  imposes. 
But  the  relation  of  successive  farms  along 
the  course  of  a  stream  is  no  more  clearly  due 
to  the  forces  of  nature  than  are  the  order  and 
position  of  the  rocks  and  minerals  which 
comprise  the  earth's  crust.  One  who  buys 
a  single  stratum  is  bound  to  know  where  it 
is,  and  how  it  is  situated  with  reference  to 
the  strata  above  and  below  it ;  and  he  must 
be  conclusively  presumed  to  have  taken  title 
subject  to  the  servitudes  imposed  by  nature 
upon  it  as  the  necessary  consequence  of  its 
position  among  the  rocks  that  underlie  the 
surface.  He  Snows  that  his  stratum  lies 
upon  and  is  supported  by  the  rocks  below  it, 
and  that  other  rocks  lie  upon  and  are  sup- 
ported by  his  stratum.  He  knows  that  his 
estate  can  only  be  reached  by  passing  through 
the  strata  that  overlie  it,  and' that  ike  estates 
below  him  can  only  be  reached  by  passing 
through  his.  This  necessity  is  not  the  result 
of  any  act  of  his,  or  of  his  vendor,  but  of 
the  relation  the  several  strcUa  bear  to  each 
other  as  arranged  in  their  order  by  the 
forces  of  nature.  They  are  to  each  other  the 
reciprocal  obligations  of  access  and  support. 
The  lower  can  only  be  reached  through  the 
upper ;  the  upper  can  only  be  supported  by 
the  lower.  The  courts  have  long  recognized 
the  servitude  for  support,  and  in  a  multitude 
of  cases  on  both  sides  of  the  Atlantic  have 
compelled  its  observance  and  punished  its 
neglect.  They  have  enforced  the  right  to 
support  as  one  existing  independently  of, 
and  requiring  no  aid  from,  statutes  or  con- 
tracts, and  as  resting  on  the  order  of  creative 
work  and  the  laws  of  nature.  This  right 
may  be  waived  by  the  owner  of  the  surface, 
(Penn  Oas  Goal  Co.  v.  Versailles  Fuel  Gas 
Co.  131  Pa.  522,)  but,  if  not  waived,  the 
owner  of  the  lower  stratum  cannot  escape  its 
obligation.  But  the  necessity  for  access  re- 
sults from  the  work  of  nature  Just  as  truly 
as  the  necessity  for  support,  floth  must  m 
had  in  nature's  way,  or  not  had  at  all. 
Take  away  the  servitude  for  support,  and 
the  surface  may  be  made  unsafe  for  either 
residence  or  cultivation,  and  so  become 
valueless.  Take  the  servitude  for  access 
which  the  natural  arrangement  of  the  strat- 
ified rocks  imposes  upon  the  surface, 'and  the 
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mineral  deposits  in  them  are  inaccessible, 
and  therefore  useless.  Recognize  these  re- 
ciprocal servitudes,  and  the  value  of  the  sur- 
face is  preserved,  while  the  mineral  deposits 
are  made  accessible,  and  made  to  minister  to 
the  comfort  and  advancement  of  the  race. 
They  rest  on  the  same  foundation.  To 
change  the  figure,  they  may  be  said  to  be  the 
obverse  and  the  reverse  of  the  same  coin. 
They  are  due  from  and  due  to  every  layer  of 
the  earth's  ci*u6t  in  succession,  from  the  sur- 
face to  the  center,  because  of  the  relation 
these  layers  hold  to  each  other  in  the  order 
of  their  creation.  We  do  not  hesitate  to 
enforce  the  servitude  for  support,  whether 
subjacent  or  adjacent,  or  to  reflate  the  ex- 
tent and  nvanner  in  which  it  shall  be  rendered 
and  enjoyed.  With  equal  propriety  and  with 
equal  ease  we  may  enforce  the  servitude  for 
access,  and  regulate  the  extent  and  manner 
in  which  it  sliall  be  rendered  and  enjoyed. 
The  power  of  the  chancellor  would  extend  to 
all  incidental  subjects,  and  enable  him  to 
impose  terms  as  to  the  manner  in  which  an 
owner  of  the  lower  estate  should  exercise  his 
right  of  access,  the  precautions  he  should 
employ,  and  the  compensation  he  should 
make  for  actual  injury  done.  It  is  interest- 
ing to  note  how  generally  business  men  en- 
gaged in  developing  the  mineral  resources 
of  the  state  have  recognized  this  right  of  ac- 
cess, and  interposed  no  obstacle  in  the  way 
of  its  exercise.  I  have  before  me,  as  I  write, 
the  estimate  of  well-informed  producers  and 
dealers,  thoroughly  familiar  with  the  several 
oil  fields  in  the  state,  and  identified  with  the 
business  from  the  early  developments  on  Oil 
creek,  thirty  years  ago,  to  the  present  time. 
This  estimate  fixes  the  total  number  of  oil 
wells  drilled  in  Pennsylvania  at  about 
60,000,  exclusive  of  wells  drilled  in  locali- 
ties known  to  produce  only  gas.  Three 
fourths  of  the  whole  number  are  within  the 
limits  of  the  carboniferous  measures,  and 
one  half  have  penetrated  workable  veins  of 
coal.  During  these  thirty  years  of  active 
operations  the  question  of  the  right  of  access 
to  the  sand  rocks  In  which  the  oil  is  found 
has  never  before  reached  this  court.  This 
cannot  be  accounted  for  except  upon  the 
theory  of  the  general  concession  of  the  right 
by  all  parties  concerned  in  the  ownership  of 
the  coal  and  in  the  operations  of  mining. 
The  magnitude  of  the  business,  and  the  im- 
portance of  this  question,  will  be  evident 
when  it  is  remembered  that  these  wells  have 
had  an  average  cost  of  about  $4,000  each  be- 
fore oil  could  be  secured  from  them,  and  a 
total  cost  of  $240,000,000.  The  actual  pro- 
duction of  oil  has  ranged  .from  4,000  barrels 
per  day  thirty  years  ago,*  to  110,000  barrels 
per  day.  It  is  now  standing?  at  not  far  from 
60,000  barrels.  The  price  has  fluctuated  be- 
tween 50  cents  per  barrel  and  $8.  A  con- 
servative estimate  of  the  production — total 
production— places  it  about  560,000,000  of 
barrels,  with  an  average  value  of  not  less 
than  $1  per  barrel  in  its  crude  state.  For 
twenty  years  the  northern  oil  field  was  with- 
in and  immediately  adjoining  the  judicial 
district  In  which  I  presided,  and  I  never 
heard  of  an  accident  in  a  coal  mine  that  was 
charged  upon,  or  that  could  be  traced  directly 
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or  indirectly  to,  the  wells  that  penetrated 
the  coal,  or  to  the  escape  of  oil  or  gas  from 
them  into  the  coal  or  the  mined-out  open- 
ings from  which  the  coal  had  been  taken. 
The  manner  in  which  wells  are  cased  and 
tubed  renders  the  possibility  of  such  escape 
so  remote 'as  to  reduce  the  risk  of  accident 
to  proportions  that  are  practically  insignifi- 
cant. But  if  the  risk  was  mucH  greater  it 
could  be  provided  for  by  requiring  addi- 
tional precautions  to  be  taken,  and  security 
to  be  given  for  the  reimbursement  of  the 
owner  of  the  intermediate  estate  for  any  loss 
he  might  sustain.  As  it  now  stands,  the 
decree  of  this  court  recognizes  the  existence 
of  a  right  of  access  existing  in  the  nature  of 
things,  wholly  independent  of  all  statutory 
enactments,  and  yet  refuses  to  enforce  that 
right,  or  regulate  its  exercise.  It  says  to 
the  owner  of  the  lower  estate :    "  You  have 


an  undoubted  right  of  access  to  the  layer  of 
the  earth's  crust  in  which  your  wealth  lies, 
but  equity  will  not  protect  or  aid  you  in  its 
exercise.  The  owner  of  the  intermediate 
stratum  may  sue  you,  and  recover  damages 
from  you,  for  doing  what  it  is  your  right  to 
do,  and  a  chancellor  cannot  hear  your  com- 
plaint, or  lift  his  hands  to  protect  you,  until 
the  Legislature  has  provided  him  with  ears 
and  hands  for  that  purpose. " 

I  would  hold  that  Uie  jurisdiction  is  as 
clear  as  the  right  of  access ;  that  the  parties 
are  in  a  court  competent  to  deal  with  the 
whole  subject;  and  that  the  decree  of  the 
court  should  be  affirmed  for  that  reason,  and 
at  the  costs  of  the  appellant. 

Green  and  HcCollimi,  «/</.;  We  fully 
concur  in  this  opinion. 
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1.  A  tax  on  the  i^ht  of  raeeeasion  un- 
der a  will*  or  deTohitlon  in  ease  of 
intestacjr.  is  imposed  by  the  New  York 
Collateral  Inheritanoe  Tax  Law  of  1887,  ohap.  718, 
amendinfr  the  Act  of  1886,  chap.  488,  although  the 
language  of  the  (^tutels  **ail  property  which 
shall  pass,  etc.,  .  .  .  shall  be  and  is  subject  to  a 
tax.*' 

8.  Real  estate  situated  crat  of  the  state 
owned  by  a  deeedent  residing  in  the 
state  at  the  time  of  his  death,  is  not  subject  to 
the  Collateral  Inheritanoe  Tax  Laws  of  New 
York,  even  after  It  has  been  converted  into 
money  which  is  In  the  bands  of  the  executors. 

8* '  Personal  property  of  a  resident  decedent, 
wheresoever  situated,  whether  witliin  or  without 
the  state,  is  subject  to  the  New  York  Collateral 
Inheritance  Laws. 

4.  Thexesidnary  estate  is  not  subject 
to  any  deduetion  for  the  purpose  of  deter- 

.  mining  the  collateral  inheritance  tax  payable 
thereon  because  of  a  provision  of  the  will  direct- 
ing payment  of  tlie  tax  on  the  specific  legacies  as 
an  expense  of  administration. 

(January  24, 180B.) 

APPEAL  by  the  People  of  the  State  of  New 
York  and  Theodore  W.  Myers,  Comp- 
troller of  the  City  of  New  York,  from  an  order 
of  the  Gkneral  Term  of  the  Supreme  Court, 
First  Department,  affirming;  an  order  of  the 
Surro^ite's  Court  for  the  City  and  County  of 
New  York,  affirming  an  order  assessing  the 
value  of  the  property  of  James  T.  Swift,  de- 
ceased, which  was  subject  to  taxation  under 
the  Collateral  Inheritance  Tax  Act.  Modified 
and  affirmed. 


The  facts  are  stated  in  the  opinion. 

Mr.  S.  W.  Bosendale»  Atty-Oen.,  for 
appellants: 

The  statute  known  as  the  Collateral  Inherit- 
ance Tax  Law  does  not  impose  a  property  tax, 
but  a  charge  for  the  privilege  of  acquiring 
property. 

i&  MePheraon,  104  N.  Y.  810,  68  Am.  Rep. 
602. 

In  the  following  cases,  arising  in  various 
states,  the  tax  has  been  held  to  be  a  succession 
and  not  a  property  tax: 

Ma{fer  v.  Orima,  49  U.  S.  8  How.  400. 12  L. 
ed.  1168;  Eyre  v.  Jacob,  14  Gratt.  422,  78  Am. 
Dec.  867;  Schodfield  v.  Lynehi^ura,  78  Va.  866; 
Strode  v.  Com,  52  Pa.  181;  ScAofey  v.  BetD,  90 
U.  S.  28  Wall.  881,  28  L.  ed.  99;  State  v. 
Dalrymple,  8  L.  R.  A.  872,  70  Md.  294;  PuOen 
V.  Wake  County  Comre,  66  N.  0.  861;  PeUr$ 
V.  Lynchburg,  76  Va.  927;  Com,  v.  Herman,  16 
W.  N.  C.  210;  Wallace  v.  Myere,  4  L.  R.  A, 
171,  88  Fed.  Rep.  184. 

To  hold  that  the  tax  was  one  on  property 
would  enable  an  estate  which  had  assets  amount- 
ing to  a  large  sum  invested  in  government 
bonds  to  entirely  escape  taxation. 

The  question  has  not  been  definitely  deter- 
mined by  this  court. 

See  Be  McPhereon,  104  N.  Y.  806,  58  Am. 
Rep.  502;  Be  Howe,  2  L.  R.  A.  826,  112  N.  Y. 
103;  Be  Cager,  111  N.  Y.  847;  Be  Sherwell. 
125  N.  Y.  879. 

The  tax  imposed  by  the  Collateral  Inherit- 
ance Tax  Law  is  no  more  a  tax  upon  property 
than  is  the  Corporation  Tax  Act  of  IwO. 

People  V.  Home  Ina,  Co,  92  N.  Y.  828. 

Under  the  will  of  decedent,  the  residuary 
legatees  did  not  take  an  interest  in  real  estate, 
but  onlv  in  personal  property. 

It  is  immaterial  that  the  term  "devise"  was 
used  in  the  residuary  clause  of  the  will. 

Willard,  Real  Estate,  pp.   605,  511,  628; 


NOTB.— On  the  subject  of  collateral  inheritanoe 
taxes,  see  Re  Romaine,  12  L.  R.  A.  401,  and  note,  127 
V,  Y.  80;  Re  Stewart,  14  L.  R.  A.  838, 181  N.  Y.  274; 
Cum.  V.  Ferguson,  10  L.  R.  A.  240,  and  note,  187  Pa. 
fiOft;  Wallace  v.  Myers,  4  L.  R.  A.  171,  and  notc^  88 
Fed.  Rep.  184;  People  v.  Sherwood,  8  L.  R.  A.  464, 
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113  N.  r.  174;  Catlin  v.  Trinity  Colleere,  8  L.  R.  A. 
200, 118  N.  T.  138;  State  v.  Dalrymple,  8  L.  R.  A.  872, 
and  note,  70  Md.  204;  State  v.  Oorman,  2  L.  R.  A. 
701,  40  Minn.  232;  Re  Howe,  2  L.  R.  A.  82B,  112  N.  T. 
100. 
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Myer9  v.  Eddy,  ATI  Barb.  263;  WilUie  v.  Shaw, 
100  N.  Y.  191. 

There  was  a  conversion  of  the  real  estate 
into  personalty  from  the  time  of  the  death  of 
testator,  and  the  only  duty  resting  on  the 
executors  was  to  carry  out  the  direction  con- 
tained in  the  will. 

Dodge  v.  Poiid,  23  N.  Y.  69;  Fisher  v.  Banta, 
66  N.  Y.  468;  Lent  v.  Howard,  89  N.  Y.  169; 
Kane  v.  OoU,  24  Wend.  641,  85  Am.  Dec.  641; 
Underwood  v.  CuHib,  127  N.  Y.  523;  Robert  v. 
Coming,  89  N.  Y.  225;  Greenland  v.  Waddell, 
116  N.  Y.  234. 

Equitable  conversion  having  taken  place, 
the  residuary  legatees  being  residents  of  this 
state,  such  persons  would  have  been  liable  in 
this  state  to  taxation  for  state,  county,  and  city 
purposes,  upon  their  interest  in  the  estate  of 
ilr.  Swift  as  personal  property. 

FiBher  v.  Banta  and  tfnderwood  v.  Curtis, 
supra;  Miller  v.  Com.  Ill  Pa.  821. 

The  personal  property  of  decedent  in  New 
Jersey  was  subject  to  the  Collateral  Inherit- 
ance Law. 

8  Am.  &  Eng.  Encyclop.  Law,  pp.  665,  666; 
Be  Bomaine's  Estate,  12  L.  R.  A.  401,  127  N. 
Y.  80. 

The  actual  must  yield  to  the  legal  situs, 
which  is  that  of  the  domicil  of  the  beneficlaiies. 

Orcutlfs  App.  97  Pa.  179. 

Mr.  Nelson  S.  Spencer^  for  respondents: 

As  the  tax  is  one  which  is  payable  out  of 
the  property,  neither  the  real  estate  nor  its 
proceeds  are  taxable  by  the  stale  of  New  York. 
The  real  estate  is  not  so  taxable  because  it  is 
out  of  its  jurisdiction.  The  proceeds  are  not 
so  taxable  because  the  tax  is  levied  as  of  the 
date  of  the  testator's  death,  and  the  proceeds 
have  come  into  this  state  only  since  his  death. 
There  is  no  lan^age  in  the  Act  under  which 
they  can  be  taxed. 

Be  Vassafs  Will,  127  N.  Y.  1. 

No  state,  by  any  law  or  procedure,  can  tax 
property  or  persons  out  of  its  jurisdiction. 

Be  State  Tax  on  Foreign-held  Bonds,  82  U. 
8.  15  Wall.  300,  21  L.  ed.  179;  Lorillard  v. 
PeopU,  6  Dem.  268;  Be  Deioey,  N.  Y.  Daily 
Reg.  Oct.  21, 1889;  Drayton's  Apv.  61  Pa.  172; 
Be  Bittinger*s  Estate,  129  Pa.  838. 

The  tax  is  one  paid  out  of  capital;  it  is  a  de- 
duction by  the  state  from  capital  upon  its 
transmission  by  the  state  from  dead  to  living 
hands. 

3  Do  well.  History  of  Taxes,  p.  148;  Bas- 
table,  Public  Finance,  bk.  4,  chap.  8,  §  7;  Be 
Howard,  5  Dem.  483. 

It  is  quite  apparent  from  the  terms  of  the 
statute  that  the  tax  levied  by  the  state  of  New 
York  is  one  on  property,  and  not  on  any  per- 
son or  persons. 

New  York  Laws  1887,  chap.  713. 

Such  is  the  purport  of  the  decisions  of  this 
court. 

Be  McPherscm,  104  N.  Y.  806.  58  Am.  Rep. 
602;  Be  Enston,  8  L.  R.  A.  464,  118  N.  Y. 
174;  Be  Stewards  Estate,  14  L.  R  A.  886,  181 
N.  Y.  274:  Be  Bomain^s  Ei^tate,  12  L.  R.  A. 
401,  127  N.  Y.  80;  Be  Vassafs  Will,  supra. 
See  also  Be  Bittinger's  Estate,  supra. 

Even  if  the  direction  in  the  will  did  work 
an  equitable  conversion,  it  will  not  serve  the 
Slate  of  New  York  in  its  eflFort  to  tax  for- 
eign real  estate.    The  surrogate's  court  is  not 
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a  court  of  equitable  jurisdiction.  Not  being 
in  a  court  of  equity,  the  state  cannot  invoke 
the  doctrine  of  equitable  conversion,  and  if  it 
were  in  a  court  of  equity,  equity  would  not 
apply  the  doctrine.  It  will  only  apply  it  In 
favor  of  those  persons  who  have  a  right  to 
pray  that  the  acts  which  ought  to  be  done  may 
be  done. 

2  Story,  Eq.  114. 

Real  properly  in  New  Jersey  has  no  pro- 
tection from  the  slate  of  New  York. 

Taxation  and  protection  are  correlative  obli- 
gations, and  it  is  contrary  to  justice  and  funda- 
mental principles  to  impose  the  one  and  with- 
draw the  other. 

People  V.  Davenport,  91  N.  Y.  574. 

It  cannot  be  supposed  that  the  Legislature 
intended  that  our  citizens  should  be  subject  to 
taxation  here  and  in  other  states  also  upon  the 
same  property. 

People  V.  Smith,  88  N.  Y.  576;  Be  Stewart, 
supra. 

The  personal  property  in  question  was  tan- 
gible property  situated  on  the  real  estate  in 
New  Jersey.  It  also  was  without  the  jurisdic- 
tion of  the  state  of  New  York  and  not  tax- 
able. 

The  policy  of  the  statute  in  question  here  is 
to  tax  all  property  within  the  state  of  New 
York,  and  none  out  of  it. 

Be  Bomaine^s  Estate,  supra;  People  v.  Taxes 
Comrs.  28  N.  Y.  224;  Altany  v.  Powell,  55  N. 
C.  51;  People  v.  Smith,  supra;  Story,  Confi. 
L.  8th  ed.  p.  548;  Wesilake.  Private  Interna- 
tional Law,  dd  ed.  1890,  chap.  7,  p.  168;  Mr. 
David  A.  Wells'  article  on  Taxation  in  Lalor's 
Cyclopsedia  of  Political  Science. 

The  passing  of  the  personal  property  in 
question  depends  upon  the  favor  of  the  state 
of  New  Jersey. 

Johnston  v.  Spicer,  107  N.  Y.  185. 

In  such  a  case  the  lex  rei  siUf  controls. 

Wharton,  Confl.  L.  §  608. 

Gray^  </.,  delivered  the  opinion  of  the 
court: 

James  T.  Swift  died  in  July.  1890,  being 
a  resident  of  tliis  state  and  leaving  a  will  by 
which  he  made  a  disposition  of  all  his  prop- 
erty among  relatives.  After  many  legacies 
of  money  and  of  various  articles  of  personal 
property,  he  directed  a  division  of  his  re- 
siduary estate  into  four  portions,  and  he  de- 
vised and  bequeathed  one  portion  to  each  of 
four  persons  named.  The  executors  were 
ffiven  a  power  of  sale  for  the  purpose  of  pay- 
ing the  legacies  and  of  making  the  distribu- 
tion of  the  estate.  At  the  time  of  his  death, 
the  testator's  e.state  included  certain  real  es- 
tate and  tangible  personal  property  in  chat- 
tels situated  within  the  state  of  New  Jersey, 
which  was  realized  upon  by  the  executors 
and  converted  into  moneys  in  hand.  When, 
upon  their  application,  an  appraisement  was 
had  of  the  estate  in  order  to  tix  its  value 
under  the  requirements  of  the  law  taxing 
gifts,  legacies  and  inheritances,  the  surrogate 
of  the  county  of  New  York,  before  whom 
the  mat^r  came,  held,  with  respect  to  the 
appraisement,  that  the  real  and  personal 
property  situated  without  the  state  of  New 
1  ork  were  not  subject  to  appraisal  and  tax 
under  the  law,  and  the  exceptions  taken  by 
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the  Comptroller  of  the  city  of  New  York  to 
thai  determination  raise  the  first  and  the 
principal  question  which  we  shall  consider. 

Surrogate  Ransom's  opinion,  which  is  be- 
fore us  m  the  record,  contains  a  careful  re- 
view of  the  legal  principles  which  limit  the 
right  to  impose  the  tax,  and  his  conclusions 
are  as  satisfactory  to  my  mind  as  they  evi- 
<lently  were  to  the  minds  of  .the  learned  jus- 
tices of  the  general  term  of  the  supreme  court, 
who  agreed  m  affirming  the  surrogate's  decree 
upon  his  opinion. 

The  attorney -general  has  argued  that  this 
law,  commonly  called  the  Collateral  Inhcrit- 
•ance  Tax  Law,  imposes,  not  a  property  tax, 
but  a  charge  for  the  privilege  of  acquiring 
property,  and,  as  I  apprehend  it,  the  point 
of  his  argument  is  that,  as  there  is  no  ab- 
.fiolute  right  to  succeed  to  property,  the  state 
has  a  rignt  to  annex  a  condition  to  the  per- 
mission to  take  by  will,  or  by  the  intestate 
laws,  in  the  form  of  a  tax,  to  be  paid  by  the 
persons  for  whose  benefit  the  remedial  legis- 
lation has  been  enacted.  That  is,  substan- 
tially, the  way  in  which  he  puts  the  prop- 
osition, and  if  the  premise  be  true  that  the 
tax   imposed  is  upon  the  privilege  to  ac- 

2uire,  and,  as  he  says  in  his  brief,  is  like  "a 
uty  imposed,  payable  by  the  beneficiary,** 
possibly  enough,  we  should  have  to  a^pree 
with  him.  We  might  think,  in  that  view 
•of  the  act,  that  the  sittis  of  property  in  a 
foreign  jurisdiction  was  not  a  controlling 
circumstance.  But  if  we  take  up  the  pro- 
visions of  the  law  by  which  the  tax  is  im- 
posed, and  if  we  consider  them  as  they  are 
iramed  and  the  principle  which  then  seems 
to  underlie  the  peculiar  system  of  taxation 
created,  I  do  not  think  that  his  essential 
proposition  finds  adequate  support.  The  law 
in  force  at  the  time  of  the  decease  of  the 
testator  is  contained  in  chapter  718  of  the 
Laws  of  1887,  amending  chapter  483  of  the 
Laws  of  1885,  and  is  entitled  ''An  Act  to 
Tax  Gifts,  Legacies  and  Collateral  Inherit- 
ances in  Certain  Cases.** 

By  the  first  section  it  is  provided  that  ''all 
property  which  shall  pass  by  will  .  .  . 
irom  any  person  who  may  die  seised  or  pos- 
sessed of  the  same,  while  a  resident  of  this 
I  state,  or,  if  such  decedent  was  not  a  resident 
of  this  state  at  the  time  of  his  death,  which 
property  or  any  part  thereof  shall  be  within 
this  state  .  .  .  shall  be  and  is  subject 
to  a  tax  ...  to  be  paid  ...  for 
the  use  of  the  state, "  etc. 

In  the  4th  section  it  is  provided  that  "all 
taxes  imposed  by  this  Act.  unless  otherwise 
herein  provided  for,  shall  be  due  and  payable 
^t  the  death  of  the  decedent,  **  etc. 

By  the  6th  section,  it  is  provided  that  the 
•executor  shall  "deduct  the  tax  from  the  leg- 
acy or  property,  subject  to  said  tax,  or  if 
the  legacy  or  property  be  not  money,  he  shall 
•collect  the  tax  thereon  upon  the  appraised 
value  thereof  from  the  legatee,  or  person  en- 
titled to  such  property,  and  he  shall  not  de- 
liver, or  be  compelled  to  deliver,  any  specific 
legacy  or  property  subject  to  tax  to  any  per- 
son until  he  shall  have  collected  the  tax 
thereon,  **  etc.  The  language  of  the  Act  has 
been  justly  condemned,  for  being  involved 
iind  difficult  to  read  clearly ;  but,  consider- 
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ing  the  language  employed  in  these  and  in 
other  sections  of  the  law,  in  its  ordinary 
sense,  I  think  we  would  at  once  say  that  if 
the  Legislature  had  not  actually  imposed  a 
tax  upon  the  property  itself,  upon  the  death 
of  its  owner,  it  had  certainly  intended  to 
impose  a  tax  upon  its  succession,  which  was 
to  be  a  charge  upon  the  property,  and  which 
operated,  in  effect,  to  diminish  pro  tanto  its 
value,  or  the  capital,  coming  to  the  new 
owner  under  a  will,  or  the  intestate  laws. 
Could  any  one  say,  after  reading  the  pro- 
visions of  this  law,  that  it  was  the  legatee, 
or  person  entitled,  who  was  taxed?  I  doubt 
it.  Property,  which  was  the  decedent's  at 
the  time  of  his  death  is  subjected  to  the  pay- 
ment of  a  tax.  The  tax  is  to  be  deducted 
from  the  legacy ;  or,  when  deduction  is  not 
possible  from  the  legacy  not  being  in  money, 
and  a  collection  from  the  legatee  or  the  per- 
son entitled  to  the  property  is  authorized  to 
be  made,  the  tax  so  to  be  collected  is  de- 
scribed as  "  the  tax  thereon,  **  that  is,  on  the 
property. 

If  it  should  be  said  that  such  an  inter- 
pretation of  the  law  is  in  conflict  with  the 
doctrine  which  some  judges  have  asserted, 
respecting  the  nature  of  wis  tax,  I  think  it 
might  be  sufficient  to  say  that  the  phraseology 
of  the  New  York  law  differs,  more  or  less, 
from  that  of  other  states,  and  seems  pecu- 
liarly to  charge  the  subject  of  the  succession 
with  the  payment  of  the  tax.  But  I  do  not 
think  it  at  all  important  to  our  decision  here 
that  we  should  hold  it  to  be  a  tax  upon  prop- 
erty precisely. 

A  precise  definition  of  the  nature  of  this 
tax  is  not  essential  if  it  is  susceptible  of  exact 
definition.     Thus  far,  in  this  court,  we  have 
not  thought  it  necessary,  in  the  cases  coming 
before  us,  to  determine  whether  the  object 
of  taxation  is  the  property  which  passes  or 
opt;   though,  in  some,  expressions  may  be 
found  which  seem  to  regard  the  tax  in  that 
light.    Re  McPheram,  1&  N.  Y.  306,  68  Am. 
Rep.  502 ;  Be  Enaton,  113  N.  Y.  174,  8  L.  R. 
A.  464 ;  ife  ShermU,  126  N.  Y.  379 ;  Be  Bo- 
maim* 8  Estate,  127  N.  Y.  80,  12  L.  R.  A.  401. 
and  Be  StewarVs  E$taU,  181  N.  Y.  274,  14  L. 
R.  A.  836.     The  idea  of  this  succession  tax, 
as  we  may  conveniently  term  it,  is,  more  or 
less,  compound ;  the  principal  idea  beine  the 
subjection  of  property,  ownership  of  which 
has  ceased  by  reason  of  the  death  oi  its  owner, 
to  a  diminution,  by  the  state  reserving  to 
itself  a  portion  of  its  amount,  if  in  money, 
or  of  its  appraised  value,  if  in  other  forms 
of  property.     The  accompanying,  or  the  cor  A 
relative,  idea  should  necessarily  be  that  the  \ 
property,  over  which  such  dominion  is  thus   j 
exercised,    shall    be   within   tlie  territorial   / 
limits  of  the  state  at  its  owner's  death,  and  7 
therefore,  subject  to  the  operation  and  th^ 
regulation  of  its  laws.     The  state,  in  exercis-  ^ 
ing  its  power  to  subject  realty,  or  tangible 
property,  to  the  operation  of  a  tax,   must, 
by  everv  rule,  be  limited  to  property  within 
its  territorial  confines. 

The  question  here  does  not  relate  to  the 
power  of  the  state  to  tax  its  residents  with 
respect  to  the  ownership  of  property  situated 
elsewhere.  That  question  is  not  involved. 
The  question  is  whether  the  Legislature  of 
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the  state  in  creating  this  system  of  taxation 
of  inheritances  or  testamentaij  gifts,  has  not 
fixed  as  the  standard  of  right  the  property 
passing  by  will  or  by  Uie  intestate  laws. 

What  luis  the  state  done,  in  effect,  by  the 
enactment  of  this  tax  law?  It  reaches  out 
and  appropriates  for  its  use  a  portion  of  the 
property  at  the  moment  of  its  owner's  de- 
cease, allowing  only  the  balance  to  pass  in 
the  way  desired  by  testator,  or  permitted  bj 
its  intestate  law,  and  while  in  so  doing  it 
is  exercising  an  inherent  and  sovereign  right, 
it  seems  very  clear  to  my  mind  that  it  affects 
only  property  which  lies  within  it,  and, 
consequently,  is  subject  to  its  right  of 
^eminent  domain.  llie  theory  of  sover- 
eignty, which  invests  the  state  with  the  right 
aim  the  power  to  permit  and  to  regulate  the 
succession  to  property  upon  its  owner's  de- 
cease, rests  upon  the  ract  of  an  actual  domin- 
ion over  that  property.  In  exercising  such 
a  power  of  taxation  as  is  here  in  question, 
the  principle,  obviously,  is  that  all  prop- 
erty in  the  state  is  tributary  for  such  a  pur- 
pose, and  the  sovereign  power  takes  a  portion 
or  percentage  of  the  property,  not  because 
the  legatee  is  subject  to  its  laws  and  to  the 
tax,  but  because  the  state  has  a  superior  ri^ht 
or  ownership,  by  force  of  which  it  can  in- 
tercept the  property,  upon  its  owner's  death, 
in  its  passage  into  an  ownership  regulated 
by  the  enabling  legislation  of  the  state. 

The  rules  of  taxation  have  become  pretty 
well  settled,  and  it  is  fundamental  among 
them  that  there  shall  be  jurisdiction  over  the 
subject  taxed ;  or,  as  it  has  been  sometimes 
expressed,  the  taxing  power  of  the  state  is 
co-extensive  with  its  sovereignty.  It  has  not 
the  power  to  tax  directly  either  lands  or 
tangible  persbnal  property  situated  in  another 
state  or  country.  As  to  the  latter  description 
of  property  no  fiction  transmuting  its  nitus 
to  the  domicil  of  the  owner  is  available,  when 
the  question  is  one  of  taxation.  In  this  con- 
nection the  observations  of  Chief  Judge  Com- 
stock,  in  People  v.  Taxes  Comrs,,  23.  N.  Y. 
244,  and  of  some  text- writers,  are  not  in- 
appropriately referred  to.  He  had  said  that 
lands  and  personal  property  having  an  actual 
situation  within  the  state  are  taxable,  and, 
by  a  necessary  implication,  that  no  other 
property  can  be  taxed.  He  savs,  further: 
**  If  we  say  that  taxation  is  on  tne  person  in 
respect  to  the  property,  we  are  still  without 
a  reason  for  assessing  the  owner  resident  here 
in  respect  to  one  part  of  bis  estate  situated 
elsewhere  and  not  in  respect  to  another  part. 
Both  are  the  subject  of  taxation  in  the  for- 
eign jurisdiction." 

In  Judffe  Cooley's  work  on  Taxation  it  is 
remarked  (p.  159)  that  **  a  state  can  no  more 
subject  to  its  power  a  single  person,  or  a 
single  article  of  property,  whose  residence 
or  ntus  is  in  another  state,  than  it  can  sub- 
ject all  the  citizens,  or  all  the  property  of 
such  other  state  to  its  power. " 

Judffe  Coolev  had  reference  in  his  remarks 
to  the  case  of  bonds  of  a  railroad ;  for  he 
cites  the  case  of  **  State  Tax  on  Foreipn-held 
Bands, "  in  the  United  States  Stipreme  Court, 
82  U.  8.  15  Wall.  800,  21  L.  ed.  179,  where 
Mr,  Justice  Field  delivered  the  opinion,  and, 
in  the  course  of  it  observed  that  "  the  power 
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of  taxation,  however  vast  in  its  diaracter  and 
searching  in  its  extent,  is  neccsMrily  limited 
to  subjects  within  the  juriadictioo  of  the 

state." 

Judge  Story,  in  his  work  oo  the  Conflict 
of  Laws,  8p«dcing  of  the  subject  of  juris- 
diction in  regard  to  property,  said  (sec  5S0) 
that  the  legal  fiction  as  to  the  Jt'liis  of 
movables  yields  when  it  is  necessary  for  the 
purpose  of  justice,  and,  further,  "a  natioo 
within  whose  territory  any  personal  property 
is  actually  situated  has  an  entire  dominion 
over  it  while  therein,  in  point  of  sovereignty 
and  jurisdiction,  as  it  has  over  immovmbie 
property  situated  there." 

The  proposition  which  suggests  itself  from 
reasoning,  as  from  autiiority,  is  that  the 
basis  of  the  power  to  tax  is  the  fact  of  an 
actual  dominion  over  the  subject  of  taxaticHk 
at  the  time  the  tax  is  to  be  impoeed. 

The  effect  of  this  special  tax  is  to  take 
from  the  property  a  portion,  or  a  percental^ 
of  it,  for  the  use  of  the  state,  and  I  think  it 
quite  immaterial  whether  the  tax  can  be  pre- 
cisely classified  with  a  taxation  of  propertr 
or  not.  It  is  not  a  tax  upon  persons.  If  (t^ 
is  called  a  tax  upon  the  succession  to  the 
ownership  of  property,  still  it  relates  to  and 
subjects  the  property  itself  and  when  tJiat  is- 
without  the  jurisdiction  of  the  state,  inas- 
much as  the  succession  is  not  of  property 
within  the  dominion  of  the  state,  succession 
to  it  cannot  be  said  to  occur  by  permission 
of  the  state.  As  to  lands,  this  is  clearly  the^ 
case,  and  righto  in  or  power  over  them  are 
derived  from  or  through  the  laws  of  the 
foreign  stete  or  country.  As  to  goods  and 
chattels  it  is  true;  for  their  transmission 
abroail  is  subject  to  the  permission  of  and 
regulated  by  the  laws  of  the  state  or  country 
where  actually  situated.  Jurisdiction  over 
them  belongs  to  the  courte  of  that  state  or 
country  for  all  purposes  of  policy ;  or  of  ad- 
ministration in  the  interesto  of  ite  citizens, 
or  of  those  having  enforceable  rights,  and 
their  surrender,  or  transmission,  is  upoD 
principles  of  comity. 

When  succession  to  the  ownership  of  prop- 
erty is  by  the  permission  of  the  state,  then 
the  permission  can  relate  only  to  property 
over  which  the  state  has  dominion,  and  as  to> 
which  it  .grante  the  privilege  or  permis- 
sion. ~  y 

Nor  is  the  argument  available  that,  by  the 
power  of  sale  conferred  upon  the  executors, 
there  was  an  equitable  conversion  worked 
of  the  lands  in  "New  Jersey,  as  of  the  time  of 
the   testator's   death  aud,   hence,    that   the 
property  sought  to  be  reached  by  the  tax, 
in  the  eye  of  the  law,  existed  as  cash  in  thia 
state  in  the  executor's  hands,  at  the  moment 
of  the  testetor's  death.    There  might  be  some 
doubt  whether  the  main  proposition  in  the 
argument  is  quite  correct  and  whether  the  law 
did  not  vest  m  the  residuary  legatees  subject 
to  the  execution  of  the  power  of  sale.    But  it 
is  not  necessary  to  decide  that  question^ 
Neither   the  doctxine  of  equitable  oonver-*  i 
sion  of  lands  nor  any  fiction  of  situs  of  mov-    r 
ables  can  have  any  bearing  upon  the  question   i 
under  advisement.      The  question  of  the  ju-  J 
risdiction  of  the  state  to  tax  is  one  of  fact,, 
and  cannot  turn  upon  theories  or  fictions,. 
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which,  as  it  has  been  observed,  have  no  place 
in  a  well-adjusted  system  of  taxation. 

We  can  arrive  at  no  other  conclusion,  in  my 
opinion,  than  that  the  tax  provided  for  in 
this  law  is  onlv  enforceable  as  to  property 
which,  at  the  time  of  the  owner's  death  was 
within  the  territorial  limits  of  this  state.  As 
a  law  imposing  a  special  tax  it  is  to  be  strict- 
ly construed  asainst  the  state  and  a  case  must 
l>e  clearly  made  out  for  its  application.  We 
should  incline  against  a  construction  which 
miffht  lead  to  double  taxation ;  a  result  pos- 
sible and  probable  under  a  difTerent  view  of 
this  law.  If  the  property  in  the  foreign  ju- 
risdiction was  in  land  or  in  goods  and  chat- 
tels, where,  upon  the  testator's  death,  a  new 
title  or  ownership  attached  to  it,  the  bring- 
ing into  this  state  of  its  cash  proceeds  sub- 
sequently, no  matter  by  what  authority  of 
will,  or  of  statute,  did  not  subject  it  to  the 
tax.  A  different  view  wouldf  be  against 
eveiT  sound  consideration  of  what  constitutes 
the  basis  for  such  taxation,  and  would  not 
accord  with  an  understanding  of  the  intention 
of  the  Legislature  as  more  or  less  plainly  ex- 
pressed in  these  Acts. 

Another  question,  which  I  shall  merely 
advert  to  in  conclusion,  arises  upon  a  ruling 
of  the  surrogate  with  respect  to  appraise- 
ment, in  connection  with  the  clause  of  the 
will  directing  that  the  amount  of  the  tax 
upon  the  legacies  and  devises  should  be  paid 
as  an  expense  of  administration.  The  ap- 
praiser, in  ascertaining  the  value  of  the  resid- 
uary estate  for  the  purpose  of  taxation,  de- 
ducted the  amount  of  the  tax  to  be  assessed 
on  prior  legacies.  The  surrogate  overruled 
him  in  this,  and  held  that  there  should  be  no 
deduction  from  the  value  of  the  residuary 
estate  of  the  amount  of  the  tax  to  be  assessed 
either  upon  prior  legacies,  or  upon  its  value. 
He  held  that  the  legacies  taxable  should  be 
reported,  irrespective  of  the  provision  of  the 
will ;  and  that  a  mode  of  payment  of  the 
succession  tax  prescribed  by  will  is  some- 
thing with  which  the  statute  is  not  con- 
cerned. I  am  satisfied  with  his  reasoning 
and  can  add  nothing  to  its  force.  Mani- 
festly, under  the  law  that  which  is  to  be  re- 
ported by  the  appfaiser  for  the  purpose  of 
the  tax  IS  the  value  of  the  interest  passing; 
to  the  legatee  under  the  will,  without  any 
deduction  for  tm^  purpose,  or  under  any  tes- 
tamentary direction. 

A  question  is  raised  as  to  the  effect  upon 
the  law,  contained  in  the  Acts  of  1885  and 
1887,  of  the  passage  of  chapter  215  of  the 
Laws  of  1891 ;  but  as  that  has  been  the  sub- 
ject of  another  appeal,  and  is  fully  discussed 
in  the  opinion  of  the  Matter  of  the  Estate  of 
Prime, — no  reference  will  be  made  to  it  here. 

My  brethren  are  of  the  opinion  that  the  tax 
imposed  under  the  Act  is  a  tax  on  the  right 
of  succession,  under  a  will  or  devolution  in 
case  of  intestacy :  a  view  of  the  law  which 
my  consideration  of  the  question  precludes 
my  assenting  to. 

They  concur  so  far  in  my  opinion  as  it  re- 
lates to  the  imposition  of  a  tax  upon  real  es- 
tate situated  out  of  this  state,  although 
owned  by  a  decedent  residing  here  at  the  time 
of  his  decease ;  holding  with  me  that  taxa- 
tion of  such  was  not  intended,  and  that  the 
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doctrine  of  equitable  conversion  is  not  appli- 
cable to  subject  it  to  taxation.  But  as  to 
the  personal  property  of  a  resident  dece- 
dent, wheresoever  situated,  whether  within 
or  without  the  state,  they  are  of  the  opinion 
that  it  is  subject  to  the  tax  imposed  by  th& 
Act. 

The  judgment  below,  therefore,  should  be  *> 
modified  as  to  exclude  from  ita  operation  ths 
personal  property  in  New  Jersey,  and,  as  so 
modified,  it  should  be  affirmed,  without  costa 
to  either  party  as  against  the  other. 

All  concur  in  the  judgment  as  modified^ 
except  Haynardy  J.,  not  sitting. 


Re  ESTATE  OF  Edward  D.   G.  PRIME, 

Deceased. 


(... 


.N.  Y.. 


!•  The  amendment  of  a  statute  **so  as  to 
read  as  folloiprs**  does  not  operate  as  a  repeal 
of  provteiODs  which  are  not  retained  In  the  same 
precise  words  if  they  are  substantlaliy  re-eoaoted 
in  equivalent  words. 

8.  The  ezemptlem  of  **aii]r  reli|ci<MiSv 
edaeational  •  •  •  or  eharitable  oorpora- 
tion  or  corporation  organized  for  . . .  other  than 
business  purposes"  from  the  collateral  inherit* 
anoe  tax  by  Laws  1800,  chap.  668,  extends  only 
to  domestic  corporations. 

8*  A  state  statute  j^ranting  powers  and 
privileif es  to  corporations  must,  in  the 
absence  of  plain  Indications  to  the  contrary,  be 
held  to  apply  only  to  corporations  created  by  the 
state  and  over  which  It  has  the  power  of  visita* 
tion  and  controL 

4*  A  statute  conltorrlnff  upon  a  eorpora- 
tion  a  limited  prlTlle§^  of  takiner  and  bold- 
iDgr  property  in  the  state  does  not  relieve  It  from 
a  legacy  duty. 

(January  17, 1808.) 

APPEAL  by  legatees  under  the  will  of 
Edward  D.  G.  Prime,  deceased,  from  an 
order  of  the  General  Term  of  the  Supreme 
Court,  First  Department,  affirming  an  order  of 
the  surrogate  lor  New  York  County  fixing 
the  amount  of  collateral  inheritance  tax  to  be 
I>aid  upon  their  shares  in  the  estate.  Affirmed, 
'  The  facts  sufficiently  appear  in  the  opinion. 

ifr.  Ralph  E.  Prime»  for  appellants: 

A  statute  which  imposes  a  tax,  or  a  penal ty» 
or  a  forfeiture,  but  which  is  repealed  before 
actual  assessment  or  final  recovery,  does  not 
authorize  assessment  of  the  tax,  or  the  recoy> 
ery  of  the  penalty  or  the  forfeiture. 

Re  Cayuga  County  Surrogate,  46  Hun,  659; 
Be  Miller,  110  N.  T.  224. 

The  provisions  of  a  statute  are  not  saved 
from  repeal,  by  paraphrasing  the  words  in  an 
amendatory  Act.  The  retaining  of  the  same 
idea  in  a  new  statute,  but  expressed  in  different 
words,  is  not  a  retaining  of  the  old  statute. 
The  change  of  the  words  is  a  doing  away  with 
the  old  words,  and  with  them  all  their  force 

NoTX.— On  the  subject  of  the  above  case,  see  also 
the  precediner  case,  Re  Swift  (N.  Y.)  ante,  709,  and 
the  note  thereto. 
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and  virtue,  and  you  must  start  again  with  the 
new  words  as  the  new  creation  of  the  statute. 

my  V.  Holton,  15  N.  Y.  698;  Be  Miller,  110 
N.  Y.  216;  Re  Arneit,  49  Hun,  603. 

The  change  of  a  single  word  will  operate  to 
repeal  an  entire  statute. 

Nash  Y.White's  Bank  of  Buffalo,  105  N.  Y. 
245. 

Mr,  Austin  Abbott,  with  Mr,  James 
McG.  Smith,  for  appellant,  American  Board 
of  Commissioners  for  Foreign  Missions: 

The  tax  imposed  by  the  Collateral  Inherit- 
ance Act  is  special  and  not  general,  and  must 
be  strictly  construed  against  the  state. 

Be  Vassar,  127  N.  Y.  1. 

The  provisions  of  the  Act  of  1890,  exempting 
bequests  to  missionary  societies  from  the  legacy 
tax,  apply  in  favor  of  this  appellant. 

The  Act  of  1890  exempts  foreign  and 
domestic  corporations  alike. 

Effect  must  be  given  if  possible  to  all  the 
language  employed. 

People  V.  Matsell,  94  N.  Y.  179;  Newell  v. 
People,  7  N.  Y.  9;  People  v.  Purdy,  2  Hill,  81. 
4  Hill,  384. 

No  consideration  of  policy  exists  for  limit- 
ing this  benefit  to  domestic  corporations,  and 
especially  in  a  case  like  this  of  a  society  exist- 
ing solely  for  the  propagation  of  the  work  of 
foreign  missions  in  heathen  lands. 

Foreign  corporations  are  to  be  deemed  "per- 
sons" or  '"associations"  within  the  meaning  of 
a  statute  relating  to  taxation  unless  a  different 
intent  is  indicated  in  the  statute. 

British  Commercial  L.  Ins,  Co.  v.  Taxes  A  As- 
sessments Comrs.  1  Abb.  App.  Dec.  199;  People 
V.  Horn  Silver  Min.  Co,  105  N.  Y.  76. 

The  same  strictness  of  construction  will  not 
be  indulged,  where  an  exemption  from  taxa- 
tion is  to  religious,  scientific,  literary  and 
educational  institutions  that  would  be  applied 
in  considering  exemptions  to  corporations 
created  and  operated  for  private  gain  or  profit. 

State  Y,  Fisk  University,  87Tenn.  283. 

The  rule  of  construction  here  claimed  has 
been  applied  in  analogous  cases,  arising  in  con- 
nection with  wills. 

lioUis  V.  Brew  Theological  Seminary,  95  N. 
Y.  166;  Chamberlain  v.  Chamberlain,  48  N.Y. 
424.  3  Lans.  348. 

It  has  been  held  that  the  provisions  of  the 
Amendment  of  1887,  exempting  legacies  to 
children  "adopted  as  such  in  conformity  with 
the  laws  of  the  state  of  New  York,"  operated 
in  favor  of  a  child  adopted  in  the  state  of  Mas- 
sachusetts, under  the  provisions  of  its  laws 
which  were  substantially  similar  to  our  own. 

Be  Bvtler,  58  Hun,  400. 

This  particular  corporation  is  entitled  to  ex- 
emption by  reason  of  the  effect  of  Laws  1877, 
chap.  376. 

A  grant  of  lands  to  individuals  by  the 
sovereign  authority  to  be  possessed  and  enioyed 
by  them  in  a  corporate  character  in  ilself  con- 
fers capacity  to  take  and  hold  in  a  corporate 
character. 

North  Hempstead  v.  Hempstead,  2  Wend. 
109. 

A  grant  of  power  to  perform  corporate  acts 
implies  a  grant  of  corporate  power. 

Com.  V.  West  Chester  R.  Co.  3  Grant,  Caa.  200. 
See  Mclntyre  Poor  SchoolTrustees  v.  Zanesmlle 
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Canal  Co,  9  Ohio.  203;  Walsh  v.  New  York  <ft 
Brooklyn  Bridge  Trustees,  96  N.  Y.  427. 

Lep'slative  recognition  of  a  corporation  as 
existing  dispenses  with  further  proof  of  in- 
corporation. 

People  V.  Farnham,  35  111.  562. 

Messrs,  Louis  H.  Bristol  and  Henry 
Stoddard,  with  Mr,  Haley  Fiske,  filed  a 
brief  on  behalf  of  Yale  University. 

Messrs.  Amoux,  Riteh  &  Woodford* 
filed  a  brief  on  behalf  of  parties  interested  in 
provisions  contained  in  the  will  of  Daniel  B. 
Fayer weather,  deceased: 

Only  those  are  taxable  who  are  included  in 
both  tne  letter  and  spirit  of  the  Act. 

There  are  in  every  civilized  community  at 
least  two  methods  of  raising  the  revenues. 

1.  There  are  the  general  laws  that  are  in- 
tended to  affect  every  individual,  the  burden 
of  which  ought  to  be  borne  by  every  individual 
according  to  the  test  laid  down  in  such  law. 
In  these  Taws  it  has  been  said  that  the  excep- 
tions shall  be  strictly  construed  because  there 
can  be  no  intendment  against  the  plain  mean- 
ing of  the  statute  of  any  exception  not  express- 
Iv  declared 

Sutherland.  Stat.  Constr.  §  364;  Hubbard  v. 
Brainard,  35  Conn.  563;  McClu^key  v.  Crom- 
well,  11  N.  Y.  601;  Pe^^ple  v.  Davenport,  91  N. 
Y.  574;  People  v.  Ne^o  York  City  Comrs,  95  N. 
Y.  555:  Hoilis  v.  Drew  Theological  Seminary, 
95  N.  Y.  166. 

To  this  general  class  of  taxation  the  Collat- 
eral Inheritance  Law  does  not  belong. 

Be  McPherson,  104  N.  Y.  306,  58  Am.  Rep. 
502;  Strode  v.  Com.  52  Pa.  181. 

2.  There  is  another  class  of  laws  for  raising 
revenue  which  have  a  different  construction. 
Where  special  burdens  are  imposed  or  special 
sources  of  revenue  are  affected,  the  uniform 
and  unfailine  principle  of  law  is  that  no  con- 
struction shall  enlarge  their  operation. 

Cooley,  Taxn.  2d  ed.  p.  272;  Unit^  States  y. 
Wigglesworth,  2  Story,  269;  United  States  v. 
Watts,  1  Bond.  C.  C.  580:  Partington  v.  Atty- 
Gen,  L.  R.  4  H.  L.  Cas.  100;  Potter's  Dwarr. 
Stat.  742,  749:  Warrington  v.  Furbor,  8  East. 
242;  Qurr  v.  Seudds,  11  Exch.  190. 

In  the  Revenue  Laws  where  clauses  inflict- 
ing pains  and  penalties  are»ambi^uously  or  ob- 
scurely worded,  the  interpretation  is  ever  in 
favor  of  the  subject 

Potter's  DwaiT.  Stat.  641;  Hubbard  v.  John- 
stone, 3  Taunt.  177;  Powers  v.  Barney,  5 
Blatchf.  202;  Green  v.  Holicay,  101  Mass.  243, 
3  Am.  Rep.  339. 

The  mischief  of  a  strict  construction  is  easi- 
ly obviated  by  the  Legislature;  but  the  mis- 
chief of  a  liberal  construction  may  be  irremedi- 
able before  it  can  be  reached. 

Stetson  V.  Kempion,  13  Mass.  272,  7  Am. 
Dec.  145;  Alley  v.  Edgecomb,  53  Me.  446. 

3.  Not  only  is  this  foregoing  principle  of 
construction  recognized  in  every  case  of  special 
le^slation,  but  there  is  the  further  generous 
principle  that  where  any  exception  to  a  gener- 
al law  is  enacted,  such  exception  shall  likewise 
have  a  liberal  construction. 

TemvU  Qrove  Seminary  v.  Cramer,  98  N.  Y. 
121;  People  v.  New  York  Tax  Comrs.  6  Huo, 
109,  affirmed,  64  N.  Y.  656;  People  v.  New  York 
Tax  Comrs.  10  Hun,  246;  State  v.  Ross,  24  N. 
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li.  497;  Qriswold  College  Trustees  ▼.  State, 
Iowa,  275.  26  Am.  Hep.  188;  WeOeyan 
iderny  Trustees  y.  Wilhraham,  99  Mafis.  599; 
nticello  Seminary  v.  People,  106  111.  399,  46 
I.  Rep.  702;  Northtcesiern  University  y.  Feo- 

80  111.  833,  23  Am.  Rep.  187. 
.  On  the  other  band  special  authority  to 

must  be  strictly  construed. 

'anocer  v.  The  Justices,  27  Ghi.  854;  Johnson 

je^ringUm,  14  B.  Mon.  648. 

ly  a  proper  interpretation  of  the  Act  of  1890, 

p.  553,  p.  977,  every  non-business  corpora- 

I  is  included  in  its"^  operation  both  to  hold 

.  enjoy  property,  and  to  be  exempt  from  the 

ateral  inheritance  tax,  whether  such  oorpo- 

on  is  domestic  or  foreign. 

t  is  conceded  that  "the  grammatical  cou- 

iction  of  chapter  558,  Laws  of  1890,  is  clear 

unambiguous." 
'be  duty  of  the  court  in  such  a  case  is  sim- 

to  interpret  the  law  and  give  it  effect. 
tewart  ▼.  Lehigh  Valley  S.  Co.  88  N.  J.  L. 

* 

»y  a  proper  construction  of  the  word  "such"' 
the  exempting  clause,  and  of  the  proviso 
rein  following,  the  Law  of  1890  exempts  the 
porations  therein  referred  to  from  the  col- 
ral  inheritance  tax. 

.  The  word  *'such''  as  therein  contained  is 
iffect  the  repetition  of  the  specific  corpora- 
is  previously  enumerated. 
.  The  proviso  annexed  to  the  exemption 
ves  that  foreign  corporations  were  included 
rein. 

be  Act  of  1889,  as  amended  in  1890,  is  in 
general  effect  a  negative  statute,  and  is 
refore  of  universal  application, 
he  Collateral  Inheritance  Tax  Law  is  to  be 
strued  as  if  so  much  of  the  Act  of  1890  as 
tes  to  corporate  exemption  therefrom  had 
D  embodied  therein,  and  by  such  construc- 
i  foreign  non-business  corporations  are  ex- 
)t  from  such  tax. 

'be  words  in  the  body  of  the  Act  itself 
w  that  it  was  a  statute  of  restricted  appli- 
on. 

\e  Stewart's  Estate,  14  L.  R.  A.  886,  181  N. 
280;  He  Enston,  3  L.  R.  A.  464, 118  N.  Y. 
;  Re  Stewart's  Estate,  14  L.  R.  A.  836,  131 
Y.  274. 

fpon  broad  principles  of  public  policy  these 
porations  should  be  held  to  be  on  an  equal 
ting  with  domestic  corporations  of  like 
racter  and  to  be  exempt  from  such  special 

fltiOD. 

fr.  Frank  L.  Hall,  with  Messrs,  De  For- 
A  Weeks,  filed  a  brief  on  behalf  of  the 
cutors  of  the  will  of  Mary  Stuart,  deceased. 
lessrs.  David  B.  Hill*  and  Edf^ar  J. 
veyt  with  Mr,  Emmet  R.  Olcott,  for 
)ondents: 

'be  Amendatory  Law  (Laws  1891,  chap. 
)  did  not  repeal  by  implication  the  provis- 
3  of  Laws  1887,  chap.  718. 
'he  tax  imposed  by  this  Act  (Laws  1885, 
p.  483)  is  a  permanent  one. 
^  McPherson,  104  N.  Y.  319,  68  Am.  Rep. 

'he  fact  that  it  has  become  a  fixed  and  im- 
tant  feature  of  the  system  of  taxation  in 
I  state  is  not  without  value  in  determining 
intention  of  the  Legislature  in  passing  Laws 
1,  chap.  215. 
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Sutherland,  Stat.  Constr.  405,  and  cases 
cited. 

The  Stotute  of  1887  amended  the  Act  of  1885 
"so  as  to  read  as  follows, "and  it  was  held  that, 
"upon  a  state  of  facts  arising  between  the  pas- 
sage of  the  two  Acts,  1885  and  1887,  the  law 
continues  in  force  as  though  the  Act  of  1887 
had  never  been  enacted." 

Warrimer  v.  People,  6  Dem.  216;  Re  Amett, 
49  Hun,  599. 

In  construing  any  statute  the  intention  of 
the  law-makers  must  be  sought  for — that  is  the 
grand,  central  light  in  whicn  all  statutes  must 
be  read. 

Where  a  section  is  amended  *  'so  as  to  read 
as  follows/'  there  must  be  something  in  the 
nature  of  the  new  legislation  to  show  an  intent 
with  reasonable  clear dcss  before  an  implied  re- 
peal can  be  recognized. 

Sutherland,  Stat.  Constr.  170,  and  cases 
cited. 

It  has  been  frequently  held  that  the  amend- 
ment of  a  statute  by  declaring  that  the  same 
shall  read  as  prescribed  by  the  Amendatory 
Act  is  not  a  repeal  of  the  original  statute. 

Ely  V.  Bolton,  15  N.  Y.  595;  Moore  v.  Maus- 
ert,  49  N.  Y.  382;  People  v.  Montgomery  County 
Sujn-s,  67  N.  Y.  118,  28  Am.  Rep.  94. 

Laws  1891,  chap.  215.  if  passed  as  an  inde- 
pendent statute,  would  not  have  repealed  Laws 
1887,  chap.  718,  g  1»  by  implication. 

The  changes  in  phraseology  are  simply  those 
common  to  any  revision,  and,  **\n  a  revision 
of  the  laws  a  reform  of  the  language  is  not 
necessarily  an  alteration  of  the  law.  The  in- 
tention of  the  Legislature  to  alter  the  law  must 
be  evident." 

Croswell  v.  Crane,  7  Barb.  195;  Potter's 
Dwarr.  Stat.  154,  note  4,  and  cases  cited;  Peo- 
ple V.  Harris,  123  N.  Y.  78;  Roberts  v.  Fahs, 
36  III.  268:  Kesler  v.  Smith,  66  N.  C.  154; 
Sedgw.  Stat.  &  Const.  L.  197;  Sutherland,  Stat. 
Constr.  836;  Tales'  Case,  4  Johns.  859;  Taylor 
V.  Delancy,  2  Cai.  Cas.  143 ;  Theriat  v.  Hart, 
2  Hill,  880;  Burnham  v.  Stevens,  88  N.  H.  247; 
Shield  V.  Loverifig,  12  Mass.  492. 

Especially  where  the  statute  has  been  well 
settled  by  judicial  construction. 

Croswell  v.  Crane,  supra;  Douglas  v.  Doug- 
las, 5  Hun,  140;  Conger  v.  Barker,  11  Ohio 
St.l. 

Even  under  the  assumption  that  Laws  1891, 
chap.  215,  ^  1,  did  not  operate  as  a  repealing 
section,  the  vested  right  of  the  state  to  a  tax 
once  accrued  would  not  have  been  lost. 

Re  Kemeys,  56  Hun,  119;  SherriU  v.  Christ 
Church,  121  N.  Y.  701. 

(a)  The  tax  accrues  and  becomes  due  to  the 
state  immediately  upon  the  death  of  the  tes- 
tator. 

Laws  1887,  chap.  713,  §  4;  Warrimer  v. 
People,  6  Dem.  214;  Mellon' s  App,  114  Pa.  570; 
Re  Vassar,  127  N.  Y.  8. 

And  no  assessment  or  judicial  decree  is  a 
necessary  prerequisite  to  make  the  right  of  the 
state  to  the  tax  a  vested  right. 

Laws  1889,  chap.  479,  explained  in  Re 
Hughes,  N.  Y.  Law  Jour.  July  27,  1889;  Re 
Kemeys,  supra:  Re  Ryan,  18  N.  Y.  S.  R.  992. 

(b)  Where  the  revision  of  a  law  expressly 
repeals  existing  statutes  a  re-enactment  neu- 
tralizes the  repeal  so  far  as  the  old  law  is  con- 
tinued in  force;  and  such  provisions  of  the  old 
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law  as  are  re-enacted  operate  withoat  inter- 
ruplion  as  contiDuations. 

Wright  ▼.  Oakley,  5  Met.  406;  Padiie  Mail 
8.  8.  Co.  V.  Joliffe,  69  U.  S.  »  Wall.  458. 17  L. 
ed.  807;  Middleton  v.  Neit  Jeriey  W.  L,  R.  Co. 
26  N.  J.  Eq.  269;  Miiehell  v.  HaUey,  15  Wend. 
241;  Dovglas  v.  Douglas,  supra. 

And  even  inchoate  statutory  rights  are  not 
lost  or  defeated  by  the  repeal.  ^ 

Moore  v.  Kenockee,  75  Mich. '882. 

When  the  state  itself  prescribed  the  amount 
to  be  paid,  no  assessment  is  required,  and  the 
tax  can  be  recovered  by  suit. 

United  States  v.  HaUoran,  14  Blatchf.  1; 
Dollar  8av.  Bank  v.  United  States.  86  U.  S.  19 
Wall.  227, 22  L.  ed.  80;  Ring  ▼.  United  States, 
99  U.  S.  229,  25  L.  ed.  878;  United  States  v. 
Paeifie  R.  Co.  1  McCrary,  1. 

It  is  not  a  property  tax,  but  a  tax  on  a  privi- 
leg^»— ^&t  or  devolution. 

Cooley,  Taxn.  2d  ed.  p.  80,  and  cases  cited; 
Dos  Passos,  Law  of  Collateral  Inheritance 
Tax,  2d  ed.  and  cases  cited;  Re  Tvigg's  Estate, 
16  N.  Y.  Supp.  548;  Re  Howard,  5  Dem.  488; 
Wallace  V.  Myers,  88  Fed.  Rep.  184;  Strode  ▼. 
Com.  52  Pa.  181. 

Therefore  at  the  moment  of  a  decedent's 
death,  such  a  percentage  of  his  property  as  is 
fixed  by  statute  vests  in  the  state  as  absolutely 
as  though  the  whole  had  actually  passed 
through  the  hands  of  the  sovereign  power. 

Amaud  v.  His  Executors,  3  La.  886. 

Foreign,  charitable,  and  religious  corpora- 
tions are  not  exempt  from  the  collateral  in- 
heritance tax. 

Any  such  general  exemption  must  presuma- 
bly be  claimed  under  Laws  1890.  chap.  558, 
since  it  is  now  conclusively  settled  that  under 
the  Law  of  1887  they  were  not  so  exempt. 

Catlin  V.  Trinity  College  Trustees,  8  L.  R. 
A.  206,  118  N.  Y.  142;  Re  McCoskey's  Estate, 
22  Abb.  N.  C.  20;  Re  Kavanagh's  EstaU,  6  N. 
Y.  Supp.  669. 

The  Act  of  1890  must  be  strictly  construed 
against  the  exemption  claimed. 

Re  Stetcarfs  Estate,  14  L.  R.  A.  886,  181  N. 
Y.  282;  People  v.  Daf>enport,  91  N.  Y.  586;  Peo- 
ple V.  New  York  City  Comrs.  95  N.  Y.  554;  Buf- 
falo City  Cemetery  v.  Buffalo,  46  N.  Y.  506; 
Chegnray  v.  New  York,  13  N.  Y.  220;  Roosevelt 
Hospital  V.  New  York,  84  N.  Y.  115;  P^ple  v. 
NftD  York  City  and  County  Comrs.  82  N.  Y. 
465;  Providence  Bank  v.  Billings,  29  U.  8.  4 
Pet.  661,  7  L.  ed,  955. 

General  words  should  always  be  restricted 
to  the  subject-matter  of  the  Act. 

Sutherland,  Stat.  Constr.  286;  London  To- 
bacco Pipe  Makers  v.  Woodroffe,  7  Bam.  &  C. 
888;  People  v.  Potter,  47  N.  Y.  875;  Smith  v. 
People,  47  N.  Y.  380;  DelajUld  v.  Brady,  108 
N.  Y.  568;  P&yple  v.  New  York  City  Comrs. 
96  N.  Y.  554;  Re  Ticknor's  Estate,  13  Mich.  44. 

That  the  "  subject-matter "  of  Laws  1890, 
chap.  558,  can  only  be  domestic  corporations 
and  not  foreign,  is  shown  by  the  limitation  in 
the  value  of  property  which  the  classes  of  cor- 
poratiotis  named  are  permitted  to  take  and 
hold. 

Boyt  V.  Thompson,  5  N.  Y.  840. 

When  language  is  employed  which,  if  con- 
strued liberally,  might  be  broad  enough  to 
sustain  a  claim  of  exemption,  but  if  construed 
in  connection  with  the  other  portions  of  the 
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same  section  and  Act,  as  well  as  of  other  stat- 
utes in  pari  materia,  would  imply  an  intention 
on  the  part  of  the  Legislature  to  restrict  th& 
operations  of  the  general  words  of  the  statute,, 
it  is  the  duty  of  the  court  to  give  effect  to  sucli 
intent. 

People  V.  Davenport,  supra. 

And  the  fi[eneral  terms  of  a  later  statute  will 
be  restricted  where  by  prior  laws  in  pari  ma- 
teria subjects  naturally  falling  within  such 
general  terms  have  been  excluded,  the  latter 
law  not  showing  an  intention  to  abolish  the 
distinction. 

People  vt  Molyneux,  40  N.  Y.  118;  Bishop^ 
V.  Barton,  2  Hun,  486. 

Apart  from  the  language  of  the  statute  and 
the  strict  rules  of  construction  which  must 
be  applied  to  it,  every  presumption  to  be  gath- 
ered from  state  or  public  policy  makes  against 
appellant's  claim. 

Exemption  from  taxation  is  conferred  upon 
charitable  and  educational  institutions  by  the 
state  which  creates  them,  under  an  implied 
contract  on  the  part  of  the  organizations  ex- 
empted, that,  in  consideration  thereof,  they 
will  aid  the  state  conferring  the  exemption  in 
the  administration  of  its  duties  and  obligations- 
to  its  citizens,  in  respect  to  matters  in  charge 
of  such  institutions. 

Borne  of  the  FHendless  v.  Rouse,  75  U.  8. 
8  Wall.  436,  19  L.  ed.  497.  citing  Dartmouth 
College  Trustees  v.  Woodward,  1 7  U.  8. 4  Wheat. 
518,  4  L.  ed.  629;  Re  Vassar,  127  N.  Y.  16. 

Another  high  authority  bases  it  "  upon  the 
ground  that  they  perform  a  service  for  the 
public  and  to  some  extent,  at  least,  relieve  the 
state  from  expense." 

Cooley,  Taxn.  202. 

Such  a  policy  is  grounded  in  justice  and 
common  sense  when  applied  to  domestic  cor- 
porations; but  it  fails  entirely  if  the  attempt  is 
made  to  extend  it  to  foreign  institutions. 
Special  exemption  from  a  general  rule  of  taxa- 
tion is  a  bounty;  and  it  is  no  part  of  the  state 
policy  to  bestow  its  bounty  regardless  of  bene- 
fit to  be  received  in  return  simply  for  the  en- 
couragement of  benevolence  in  the  abstract 

Cooley,  Taxn.  p.  152;  Re  MeCoskey  ,6  Dem. 
438. 

No  special  exemption  can  be  claimed  in  be- 
half of  the  American  Board  of  Commissionera 
for  Foreign  MisMons  by  reason  of  the  pro- 
visions of  Laws  1877,  chap.  376. 

Merridt  v.  Van  Santtoord,  34  N.  Y.  218; 
Stevens  v.  Phceniz  Ins.  Co.  of  Hartford,  41 N.  Y. 
152;  Oreen  v.  Van  Buskirk,  74  U.  8.  7  Wall. 
150,  19  L.  ed.  113. 

Andrews*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Edward  D.  G.  Prime,  a  resident  of  this  state, 
died  in  the  city  of  New  York  on  the  7th  day  of 
April,  1891,  leaving  a  will  of  real  and  personal 
property.  By  his  will  he  gave  certain  legacies^ 
to  collateral  relatives  and  to  three  sisters  of  his 
wife,  and  also  to  two  foreign  corporations,  the 
Presbyterian  Board  of  Relief  for  Disabled 
Ministers,  and  the  American  Board  of  Com- 
missioners for  Foreign  Missions;  the  former  a 
Pennsylvania,  and  tne  latter  a  Massachusetts, 
corporation.  His  residuary  estate,  consisting- 
of  personal  property  and  of  real  property 
within  this  state,  was  given  to  collateral  rel- 
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.ves.  Under  proceedings  instituted  Id  the 
rrogate's  court  of  the  city  of  New  York,  June 
1891,  an  appraiser  was  appointed  under  the 
ct,  chapter  483  of  the  Laws  of  1885,  as 
nended  oy  chapter  718  of  the  Laws  of  1887, 
id  chapter  215  of  the  Laws  of  1891;  and  such 
roceedingfs  were  had  that  on  the  12th  day  of 
ctober,  1891,  an  order  of  the  surrogate  was 
lade,  assessing  and  fixing  a  tax  upon  the 
^veral  legacies,  and  upon  the  interest  of  the 
Bsiduary  legatees  and  devisees  under  the  will, 
t  ibe  rate  of  5  per  cent  on  the  amount  of  the 
^gacies  and  the  value  of  the  residuary  estate. 
This  appeal  is  taken  by  the  individual  legatees 
ind  devisees,  and  by  the  corporations  named, 
rom  the  order  of  tiie  general  term  affirming 
he  order  of  the  surrogate. 

There  are  two  questions  in  the  case,  one  of 
pvhich  is  common  to  all  the  appellants,  and  one 
which  pertains  to  the  two  corporations  alone. 
The  general  question  is  presented  by  the  claim 
on  the  part  of  the  appellants  that  the  only 
statute  in  force  at  the  time  of  the  institution 
of  proceedings  for  assessing  the  tax,  in  June, 
1891,   imposing  a  legacy  tax,   was  the  Act, 
chapter    dl5   of   the   Laws  of    1891,  which 
amended  the  first  section  of  the  Act  of  1885,  as 
amended  by  the  Act  of  1887,  by  declaring  that 
«aid  first  section  was  amended   "to  read  as 
follows,"  and  then  proceeded  to  recite  the  first 
section  as  amended.    The  Act  of  1891  did  not, 
in  terms,  repeal  the.  corresponding  section  in 
the  former  Acts.    The  section,  as  amended, 
embodied  the  same  principle  in  respect  to  the 
taxation  of  what,  for  brevity,  may  be  called 
"collateral  inheritances,"  as  did    the  corre- 
sponding section  in  the  former  Acts,  and  made 
no  change  in  the  rate;  but  in  prescribing  the 
rate  it  does  not  follow  the  exact  language  of 
the  prior  Acts.    The  claim,  as  we  understand 
it,  is  that  a  statute  which  amends  a  prior 
statute  in  some  particulars,  under  the  formula, 
''so  as  to  read  as  follows,"  operates  as  a  repeal 
of  the  whole  statute  amended,  unless  provisions 
intended  to  be  retained  are  incorporated  in  the 
amended  statute  in  the  same  precise  words  of 
the  former  statute,  without  change  of  phrase- 
ology, and  that  it  makes  no  difference  although 
the  same  provision,  in  substance,  is  contained 
in  the  amending  as  in  the  original  statute,  nor 
although  the  transposition  and  collocation  of 
words  in  the  amending  Act  were  for  the  pur- 
pose of  adjusting  the  new  features  brought  in 
by  the  ameodment  so  as  to  make  the  new  and 
the  old  provisions  harmonious  in  their  relation 
and  expression.    Starting  with  this  premise,  it 
is  then  claimed  that  the  first  section  of  the  Act 
of  1887  having  been  repealed  by  implication, 
without  saving  to  the  state  the  right  to  proceed 
under  the  prior  law  to  assess  and  collect  the 
tax  on  estates  of  decedents  who  died  prior  to 
the  passage  of  the  Act  of  1891,  there  .was  no 
law,  when  the  assessment  in   this  case  was 
made,  authorizing  such  assessment.    No  as- 
sessment, it  is  insisted,  could  be  made  at  that 
date  under  the  Law  of  1887,  because  the  first 
section  of  that  Act  (the  one  imposing  a  tax) 
had  been  repealed  by  the  Act  of  1891  before 
any  fixed  right  of  the  state  to  assess  and  tax 
the  estate  in  question  had  accrued,  and  no  as- 
sessment could  be  made  under  the  Act  of  1891, 
because  that  Act  was  prospective,  and  applies 
only  to  cases  where  death  occurred  subsequent 
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to  its  passage.  By  this  process  of  reasoning  it 
is  sought  to  establish  that  the  tax  in  this  case 
was  unauthorized;  and  although  it  is  admitted 
that  if  the  Act  of  1885  had  remained  in  force, 
or  if  the  decedent  had  died  after  the  passage 
of  the  Act  of  1891,  or  if  the  language  of  the 
first  section  of  the  Act  of  1887,  as  to  the  tax- 
ation of  collateral  inheritances,  had  been  in- 
corporated, ipsimmis  verbis,  in  the  Act  of 
1891,  the  interests  in  question  would  have 
been  taxable,  yet  it  is  insisted  that  the  right  to 
tax  has  been  lost  by  the  lack  of  verbal  identity 
between  the  two  sections. 

We  think  the  contention  upon  this  point  has 
no  support  in  authority  or  reason.  Tne  appel- 
lants rely  upon  the  language  of  Denio,  </.,  in 
Ely  V.  Ilolton,  15  N.  Y.  595,  in  which  case 
there  was  under  consideration  an  amendment 
to  one  of  the  sections  of  the  Code,  which  re- 
enacted  the  original  section  **to  read  as  fol- 
lows," but  add^  a  new  provision,  giving  a 
right  of  appeal  where  none  existed  before, 
which  new  nght  was  invoked  bv  a  party  whose 
rights  had  been  concluded  before  the  amend- 
ment, according  to  the  prior  law.  It  was  held 
that  a  party  so  situated  was  not  entitled  to  the 
new  privilege.  Judge  Denio,  in  the  course  of 
his  opinion,  speaking  of  the  effect  of  such 
amenaatory  statutes  said:  "The  portions  of 
the  amended  sections  which  are  merely  copied 
without  change  are  not  to  be  considered  as  re- 
pealed, and  again  enacted,  but  to  have  been  the 
law  all  along;  and  the  new  parts,  or  the 
changed  portions,  are  not  to  be  taken  to  have 
been  the  law  at  any  time  prior  to  the  passage  of 
the  amended  Act."  The  language,  ''copied 
without  change,"  is  relied  upon  as  indicating 
that  it  is  only  where  there  is  verbal  identity 
between  the  language  in  the  first  Act  and  that 
of  the  second  Act  that  the  amended  Act  will  be 
deemed  a  continuation  of  the  former  Act,  and 
that  it  is  not  sufficient,  to  prevent  a  repeal  by 
implication,  that  the  provisions  are  identical  in 
substance.  The  learned  judge  used  language 
appropriate  to  the  case  before  the  court,  but  the 
general  provision  enforced  by  the  decision  can- 
not have  so  narrow  and  confined  an  application 
as  is  now  claimed.  It  is  very  plain  that  the 
Legislature,  which  had  established  a  new  policy 
in  the  taxation  of  the  right  of  devolution  or 
succession,  and  was  year  by  year  perfecting  the 
system,  and  enlarging  its  scope  and  efficiency, 
by  new  legislation,  never  intended  to  repeal 
the  prior  Acts  in  these  respects  in  which  the 
new  enactment  corresponded  in  meaning  with 
the  prior  law.  It  is  obvious  that  the  main  pur- 
pose of  the  Act  of  1891  was  to  add  a  new  class 
of  taxable  estates  exempted  by  the  former  law, 
and  to  this  extent  there  was  a  repeal  of  the  in- 
consistent provision  of  the  former  Acts.  In 
recasting  the  section  much  of  the  language  of 
the  Act  of  1887  is  repeated,  sections  are  trans- 
posed, and  in  respect  to  the  tax  on  collateral 
interests  the  rule  is  expressed  in  slightlv  differ- 
ent language,  but  with  no  change  in  substance. 
The  distinction  sought  to  be  made  between 
this  case  and  the  principle  decided  in  Ely  v. 
Holion,  eupra,  is  narrow,  technical,  and 
illogical.  The  appellants  refer  in  support  of 
this  contention  to  the  case  of  Hash  v.  WhMe 
Bank  of  Buffalo,  105  N.  T.  245.  In  that  case 
the  subsequent  Act,  which  was  held  to  be  a 
repeal  of  the  former  one,  changed  and  increased 


718 


New  York  Coubt  op  Appeals. 


Jah.^ 


the  penalty  prescribed  by  the  first  Act  for  tak- 
ing unlawful  interest,  and  expressly  repealed 
"all  Acts  and  parts  of  Acts  inconsistent  there- 
with/' and  it  was  properly  held  that  this  ter- 
minated oroceedings  under  the  prior  law.  The 
case  of  Com,  v.  UerricJe,  6  Cush.  465,  resembles 
much  more  nearly  the  case  before  us.  The 
defendant  had  been  convicted  of  selling  spirit- 
uous liquors  contrary  to  law,  and  a  motion 
was  made  in  arrest  of  judgment  on  the  ground 
that  the  statute  under  which  the  defendant  had 
been  convicted  had  been  since  repealed.  The 
repeal  was  claimed  to  have  been  effected  by 
the  Statute  of  1850,which  amended  the  former 
law  by  inserting  the  word  "  intoxicating"  in 
place  of  the  word  "spirituous."  The  court, 
(Shaw,  Ch.  J.),  after  noting  the  fact  that  the 
penalty  had  not  been  changed,  proceeded  to 
in<j[uire  as  to  the  intent  of  the  Legislature,  and 
said:  "It  is  very  manifest  that  it  was  not  the 
intention  to  put  an  end  to  the  operation  of  the 
former  Act.  On  the  contrary,  they  intended 
that  it  should  continue  in  operation  under  a 
modification.  Their  intention,  manifestly, 
was  not  to  take  away,  diminish,  or  alter  the 
penalties  in  existing  cases,  but  to  brin^  another 
class  of  cases  within  the  operation  of  the  Act, 
not  included  before.  So  far  as  this  did  include 
new  cases,  it  was  a  new  law."  He  then  pro- 
ceeded to  show  that  the  word  "intoxicating" 
included  "spirituous"  liquors,  and  therefore 
that  there  had  been  no  moment  from  the  time 
the  offense  was  committed  that  the  law  was 
not  in  force,  punishing  the  offense  of  retailing 
spirituous  liquors;  and  the  motion  was  denied. 
We  conceive  the  general  rule  to  be  that,  when 
a  statute  amends  a  former  statute  "so  as  to 
read  as  follows,"  it  operates  as  a  repeal,  by  im- 
plication, of  inconsistent  provisions  in  the  for- 
mer law,  and  of  provisions  omitted  in  the 
amended  law.  Where  the  amended  Act  re- 
enacts  provisions  In  the  former  law,  either 
ipmsimU  verbis  or  by  the  use  of  equivalent, 
Uiough  different,  words,  the  law  will  be  re- 
gardeid  as  having  been  continuous;  and  the  new 
enactment,  as  to  such  parts,  will  not  operate  as 
a  repeal,  so  as  to  affect  a  duty  accrued  under 
the  prior  law,  although  as  to  all  new  trans- 
actions the  later  law  will  be  referred  to  as  the 
f  round  of  obligation.  See  Moore  v.  Mausert, 
9N.Y.  332;  People  v.  Montgomery  County 
Suprs.  67  N.  Y,  109,  28  Am.  Rep.  94.  The 
conclusion  we  have  reached  makes  it  unnec- 
essary to  consider  the  point  whether,if  the  Act 
of  1891  repealed  the  first  section  of  the  Act  of 
1887,  the  repeal  operated  to  prevent  the  sub- 
sequent assessment  and  collection  of  a  tax  on 
the  estates  of  decedents  who  died  intermediate 
the  Act  of  1887  and  the  Act  of  1891. 

The  more  interesting  question,  and  the  one 
of  greater  importance,  from  the  larger  interests 
involved  in  its  determination,  arises  on  the  ap- 
peal of  the  charitable  corporations.  It  is 
claimed  that  they  are  exempted  from  a  legacy 
tax  under  the  Law  of  1891  by  the  Act,  chapter 
558  of  the  Laws  of  1890.  Under  the  Act  of 
1887,  legacies  to  charitable  and  religious  cor- 
porations, whether  domestic  or  foreign,  were 
not  exempt  from  the  collateral  inheritance  tax. 
This  was  adjudged  in  the  case  of  Catlin  v. 
THnity  College  Trustees,  118  N.Y.  188,  3  L.  R. 
A.  206.  In  that  case  two  legacies  were  in 
question,— one  to  a  church  in  Poughkeepsie,  i 
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and  one  to  Trinity  College,  Hartford,  Conn. 
The  Act  of  1887  limited  the  general  words  in 
the  first  section  of  the  Act,  subjecting  "all 
property"  passing  by  will  or  upon  intestacy  to 
the  tax,  by  exempting  property  so  passing  to 
certain  near  relatives  and  property  passing  to 
"societies,  corporations,  and  institutions  now 
exempted  by  law  from  taxation."  It  waa 
claimed  in  the  Catlin  Case  that  the  legacies 
there  in  question  were  within  the  exemption 
of  the  Act  of  1887,  for  the  reason  that  the  per- 
sonal property  of  a  college  or  religious  cor- 
poration was  exempt  from  taxation  under  the 
provision  of  the  Revised  Statutes  (1  Rev.  Stat. 
888,  §  4,  subdiv.  7)  exempting  from  taxation 
"the  personal  property  of  every  incorporated 
company  not  maae  liable  to  taxation  on  its' 
capital  in  the  fourth  title  of  this  chapter."  It 
was  held  that  religious  or  charitable  corpora- 
tions were  not  exempted  from  general  taxation 
under  this  provision  of  the  Revised  Statutes; 
and,  there  being  no  other  statute  under  which 
exemption  from  general  taxation  was  claimed,, 
the  court  aflSrmed  the  judgment  sustaining  the 
tax.  The  provision  in  the  Act  of  1891  as  to- 
exemptions  of  corporations  from  the  collateral 
inheritance  tax  is  the  <;ame  as  in  the  Act  of 
1887,  except  that  the  words  "or  from  collateral 
inheritance  tax,"  were  added.  It  is  obvious 
that  the  corporations  now  claiming  exemption 
from  the  legacy  tax  must  be  able  to  point  to 
some  statute  of  this  state  antedating  the  assess- 
ment of  the  legacy  duty,  which  exempts  for- 
eign religious  and  charitable  corporations  from 
taxation  generally,  or  specially  from  taxation 
under  the  inheritance  tax  law.  There  was  no 
such  statute  in  existence  when  the  Catlin  Case 
was  decided;  and,  if  it  is  to  be  found,  it  must 
have  been  enacted  between  1887  and  the  time 
of  the  assessment  of  the  taxes  in  question,  in 
1891. 

It  is  conceded  by  the  appellants  that  no  ex- 
emption from  a  legacy  duty  upon  legacies  to 
foreign  religious  and  charitable  corporations^ 
exists  unless  given  by  the  Act,  chapter  558  of 
the  Laws  of  1890;  but  it  is  claimed,  and  the 
claim  has  been  enforced  by  most  elaborate  argu- 
ment of  counsel,  that  that  Act  does  exempt 
from  the  operation  of  the  Inheritance  Tax  Law 
all  charitable  and  religious  corporations,  foreign 
or  domestic,  whether  created  by  the  laws  of 
this  state,  or  the  laws  of  any  other  state  or 
government.  The  respondents  contend  that 
the  Act  of  1890  applies  to  domestic  corpora- 
tions only,  and  that  foreign  corporations  of 
the  class  mentioned  in  the  Act  are  not  entitled 
to  the  benefit  of  its  provisions.  The  decision 
of  the  question  as  to  the  validity  of  the  legacy 
tax  imposed  on  the  legacies  to  the  foreign  cor- 
porations turns  upon  this  controversy.  The 
Act,  chapter  558  of  the  Laws  of  1890  is  entitled 
"An  Act  to  amend  chapter  one  hundred  and 
ninety-one  of  the  laws  of  eighteen  hundred 
and  eighty-nine,  entitled 'An  Act  to  limit  the 
amount  of  property  to  be  held  by  corporations 
organized  for  other  than  business  purposes, 
and  relating  to  such  corporations.  * "  It  amenda 
the  several  sections  of  the  former  Act  "so  as  to 
read  as  follows,"  and  the  Act  is  as  follows: 
"Section  1.  Any  religious,  educational,  bible, 
missionary,  tract,  literary,  scientific,  benevo- 
lent, or  charitable  corporation,  or  corporatioQ 
organized  for  the  enforcement  of  laws  relating 
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)  children  or  animals,  or  for  hospital,  Infirm- 
ry,  or  other  than  business  purposes,  may  take 
Dd  hold  in  its  own  right,  or  in  trust  for  any 
urpose  comprised  in  the  objects  of  its  incor- 
oration,  property  not  exceeaiog  in  value  three 
lillion  dollars,  or  the  yearly  income  derived 
'om  which  shall  not  exceed,  two  hundred  and 
fty  thousand  dollars,  notwithstanding  the 
revisions  of  any  special  or  general  Act,  here- 
)fore  passed,  or  certificate  of  incorporation, 
ffecting  such  corporations.  In  computing 
le  value  of  such  property,  no  increase  in  value 
rising  otherwise  than  from  improvements 
lade  thereon  shall  be  taken  into  account. 
*be  personal  estate  of  such  corporations  shall 
e  exempt  from  taxation,  and  the  provisions  of 
liapter  four  hundred  and  eighty- three  of  the 
iws  of  eighteen  hundred  ana  eighty-five,  en- 
tled  *An  Act  to  Tax  Gifts.  Legacies,  and 
ollateral  Inheritances  in  Certain  Cases,'  and 
36  Acts  amendatory  thereof,  shall  not  apply 
lereto,  nor  to  any  gifts  to  any  such  corpora- 
on  by  grant,  bequest,  or  otherwise:  provided, 
owever,  that  this  provision  shall  not  apply  to 
oy  moneyed  or  stock  corporation  deriving  an 
icome  or  profit  from  the  capital  or  otherwise, 
r  to  any  corporation  which  has  the  right  to 
lake  dividends  or  to  distribute  profits  or  assets 
mongits  members.  Sec.  2.  This  Act  shall 
ot  affect  the  right  of  any  such  corporation  to 
ike  and  hold  property  exceeding  in  value  the 
mount  specified  in  section  one  of  this  Act, 
rovided  such  right  is  conferred  upon  such 
3rporation  by  special  statute,  nor  affect  any 
atute  by  which  its  real  estate  is  exempt  from 
ixation.  Sec.  8.  This  Act  shall  take  effect 
nmediately."  The  Act  of  1889,  of  which 
le  Act  above  quoted  is  an  amendment,  con- 
lined  no  provision  exempting  the  corporations 
amed  therein  from  taxation,  either  general  or 
fecial.  The  sole  purpose  of  the  original  enact- 
lent  was,  as  the  title  indicates,  to  fix  a  limit 
ithin  which  corporations  of  the  classes  men- 
oned  should  be  permitted  to  take  and  hold 
roperty .  This  legislation  was  the  culmination 
f  a  policy,  which  had  steadily  been  pursued 
irough  successive  acts  of  legislation,  to  remove 
le  close  restrictions  originally  imposed  upon 
le  power  of  such  corporations,  as  to  the 
mount  of  property  which  they  should  be 
ermitted  to  take  and  hold.  The  Act  per- 
litted  such  corporations  to  hold  property  not 
sceeding  $2,000,000,  or  property,  the  yearly 
icome  from  which  shall  not  exceed  $100,000. 
'he  changes  effected  by  the  Amendment  of 
390  were  (1)  the  inclusion  of  other  corpora- 
ons  of  a  charitable  character  in  the  enumera- 
on;  (2)  the  extension  of  the  limit  of  property 
rom  two  to  three  million  dollars,  and  of  in- 
ome  from  one  hundred  to  two  hundred  and 
fty  thousand  dollars;  (8)  the  exemption  of  the 
ersonal  estate  of  the  corporations  named  from 
eoeral  taxation  and  from  collateral  inherit- 
nce  tax;  (4)  the  exclusion  of  certain  corpora- 
ons  which,  although  organized  for  quasi 
baritable  purposes,  derived  an  income  or 
rofit  from  capital  or  otherwise,  and  dividend 
ayinff  corporations,  from  the  benefit  of  the 
rovision  granting  exemption  from  taxation. 
t  seems  very  plain  that  the  purpose  of  the 
riginal  Act  of  1889,  and  of  the  amending 
Lctof  1890,  was  to  regulate  and  define  the  cor- 
orate  powers  and  privileges  of  the  domestic 
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corporations  only.  They  are  Acts  coi^errinff 
and  regulating  corporate  capacity  ana  privi- 
leges. The  power  of  corporations  to  take  and 
hold  property  is  a  corporate  power, and  dependa 
upon  their  charters.  The  law  of  this  state 
cannot  enlarge  or  change  the  powei;8  of  a 
foreign  corporation.  They  are  solely  those 
given  by  the  law  of  the  domicil.  Foreign 
corporations  are  permitted,  by  comity,  to  exer- 
cise their  powers  within  this  state,  when  not  in 
contravention  of  our  statutes  or  public  policy. 
Statutes  have  been  framed,  from  time  to  time, 
permitting  such  corporations  to  hold  property 
here.  The  Statute  of  1887  (chap.  450),  which 
authorizes  corporations  organized  under  the 
laws  of  other  states,  doing  business  in  this 
state,  to  hold  necessary  real  estate  herein,  is  an 
example.  But  such  enactments  do  not  change, 
modiiy,  or  enlarge  the  powers  of  corporations 
given  by  the  state  which  created  them.  They 
are  simply  enabling  statutes  authorizing  such 
corporations  to  exercise  their  charter  powers 
in  this  jurisdiction.  The  question  now  pre- 
sented  is  the  same  as''would  have  arisen  under 
the  original  Statute  of  1885,  if  a  foreign  cor- 
poration, while  that  statute  was  in  force,  had 
claimed  the  ri^ht  to  take  and  hold  real  prop- 
erty within  this  state  of  the  value  of  $2,000,- 
000.  It  is  scarcely  possible  to  conceive  that 
there  could  have  been  in  the  case  supposed  a 
serious  question  that  the  statute  applied  to 
foreign  corporations,  or  was  intended  to  give 
to  such  corporations  the  powers  claimed. 
Such  legislation  would  be  unprecedented.  Un- 
der the  Act  of  1890,  if  foreign  charitable  cor- 
porations are  within  its  purview,  they  may  ac- 
quire and  hold  in  this  state  real  estate  to  the 
amount  of  $8,000,000,  or  property  yielding  an 
annual  income  of  $250,000,  and  are  placed  on 
the  same  footing  as  domestic  corporations  of 
the  same  character. 

One  of  the  amendments  made  by  the  Act  of 
1890  to  the  Act  of  1889  was  the  insertion  after 
the  words,  ''may  take  and  hold"  the  words, 
'*  in  its  own  riffbt,  or  in  trust  for  any  purpose 
comprised  in  the  object  of  its  incorporation." 
So  that  as  the  Act  now  stands,  giving  it  the 
construction  claimed  by  the  appellants,  real 
property  of  a  value  or  yielding  the  income 
specified  in  the  Act  may  oe  acquired  and  held 
here  by  any  foreign  corporation  of  the  class 
mentioned,  upon  any  trust  authorized  by  its 
charter,  however  much  such  trust  might  con- 
travene the  policy  of  this  state,  or  our  statutes 
regulating  and  defining  trusts  in  real  property. 
If  the  statute  relates  to  domestic  corporations 
only,  there  is  no  inconsistency.  They  derive 
their  powers  from  this  state,  and  it  is  to  be 
assumed  that  corporate  powers  will  be  granted 
with  reference  to  the  general  policy  of  our 
laws. 

Some  stress  is  laid  by  the  learned  counsel  for 
the  appellants  upon  the  words  in  the  Act  of 
1890,  "nor  to  any  gift  to  such  corporation  by 
grant,  bequest,  or  otherwise,"  at  the  end  of 
the  clause  of  exemption.  The  exemption 
clause  commences  with  the  words.  "The  per- 
sonal estate  of  such  corporation  shall  be  exempt 
from  taxation,"  etc.  The  words  "grant,  be- 
quest or  otherwise  "  may  have  been  inserted  at 
the  end  to  cover  grants  or  devises  of  real  prop- 
erty. It  is  not  necessary  to  decide  whether 
this  object  was  effected  by  the  words  used. 
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But  the  emphasis  is  not,  we  think,  to  be  found 
on  the  words  "any  such  corporation,"  so  as  to 
strengthen  the  argument  of  the  appellants  that 
foreign  corporations  are  comprehended  in  the 
statute. 

In  general  we  are  of  opinion  that  a  statute 
of  a  state  granting  powers  and  privileges  to 
corporations  must,  in  the  absence  of  plain  in- 
dications to  the  contrary,  be  held  to  apply  only 
to  corporations  created  by  the  state,  and  over 
which  it  has  the  power  of  visitation  and  con- 
trol. Such  is  the  natural  interpretation  of 
such  legislation,  in  the  absence  of  contrary  in- 
tention appearing  on  the  face  of  the  Act.  The 
law,  in  such  cases,  is  dealing  with  its  own  cre- 
ations, whose  rights  and  obligations  it  may 
limit,  define,  and  control.  In  the  case  of 
White  V.  Eotoard,  46  N.  Y.  144,  a  question 
arose  as  to  the  construction  of  section  8,  2 
Kev.  Stat.  p.  57,  which  declared  that  * '  no  de- 
mise to  a  corporation  shall  be  valid  unless  such 
corporation  be  expressly  authorized,  either  by 
its  charter  or  by  a  statute,  to  take  by  devise, 
as  applied  bv  a  devise  to  a  foreign  porporation 
authorized  by  its  charter  to  take  bv  devise. 
The  devise  was  held  to  be  invalid  on  the 
eround,  among  others,  that  the  words,  *'by 
its  charter  or  by  statute,"  in  the  section 
quoted,  referred  to  a  charter  or  statute  of  this 
state.  Grover,  J.,  delivering  the  opinion  of 
the  court,  said:  * 'Creating  or  chartering  cor- 
porations involves  an  exercise  of  the  legislative 
power.  They  may  be  created  by  a  particular 
statute  granting  tlie  charter,  organized  by  vir- 
tue of  ^neral  statutes  prescribing  the  mode, 
specifying  the  powers  and  privileges  to  be  en- 
joyed. In  either  mode  the  corporation  is,  in 
a  le^l  sense,  created  by  statute;  and,  where 
section  8  provides  that  no  devise  to  a  corpora- 
tion shall  be  valid  unless  such  corporation  be 
expressly  authorized  by  its  charter  or  by  stat- 
ute to  take  by  devise,  it  is  equally  clear  that 
such  charters  were  only  intended  as  were 
granted  by  a  statute  of  this  state,  or  organized 
under  a  general  statute  of  the  state,  as  it  is 
that  by  the  words  'by  statute'  a  statute  of  the 
state  was  intended.  Any  other  construction 
would  work  a  complete  revolution  of  the  policy 
of  the  state." 

The  claim  that  the  test  of  liability  of  foreign 
corporations  to  a  legacy  tax  is  the  liability  of 
a  domestic  corporation  of  the  same  character 
to  the  payment  of  such  a  tax,  and  that  if  one 
is  exempt  the  other  is  exempt  also,  has,  we 
think,  no  foundation.  In  both  cases  the  ques- 
tion is  the  same:  Has  the  statute  made  the 
legacy  taxable?  In  the  Catlin  Cate  exemption 
of  both  the  domestic  and  foreis^n  corporations 
was  claimed  under  the  Revised  Statutes  alone. 
If  this  statute  did  not  exempt  the  domestic 
corporation,  concededly  it  did  not  exempt  the 
foreign  one;  and,  for  convenience  in  deciding 
the  case,  both  were  regarded  as  domestic  cor- 
porations. 

In  Hollis  V.  Dreto  Theological  Seminary,  95 
N.  Y.  166,  the  question  was  whether  the  two- 
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months'  limitation  in  the  sixth  section  of  chap- 
ter 319,  Laws  1848,  which  section  prohibited 
be(][uests  to  "any  corporation  formed  under 
this  Act,"  applied  to  a  bequest  to  the  defend- 
ant, a  corporation  of  another  state;  and  it  was 
held  that  it  did  not  (1)  because  the  prohibition 
was  confined  to  bequests  to  corporations  or- 
ganized under  the  Act  of  1848;  and  (2)  for  the 
reason  that  no  public  policy  existed  which  re- 
quired its  extension  to  bequests  to  foreign  cor- 
porations. The  absence  of  such  a  general 
policy  was  indicated  by  the  numerous  corpo- 
rations in  the  state  organized  after  the  Act  of 
1848,  as  to  which  the  power  of  testators  to 
make  bequests  were  not  subject  to  the  restric- 
tion in  that  Act. 

The  argument  that  gifts  for  the  promotion 
of  charity,  education,  and  religion  should  be 
encouraged,  and  should  not  be  diminished  by 
exactions  of  the  state,  presents  a  moral  and 
political,  rather  than  a  judicial,  question.  It 
is  the  duty  of  courts,  in  the  interpretation  of 
statutes,  to  declare  the  law  as  it  is;  and  the  in- 
terests of  society  are  best  subserved  by  a  close 
adherence  by  courts  to  what  they  find  to  be 
the  plain  meaning,— neither  narrowing  the  ap- 
plication on  the  one  hand,  nor  extending  the 
meaninfi"  on  the  other,  to  meet  cases,  not 
specified,  which  may  seem  to  be  within  the 
reason  of  the  law.  A  general  law  of  the  state 
prohibiting  corporations  from  exercising  par- 
ticular powers  will  operate  upon  foreign  cor- 
porations, not  because  the  Act  binds  such 
corporations  ex  proprio  vigore,  but  for  the  rea- 
son that  their  exercise  of  such  powers  here 
would  violate  the  public  policy  of  the  state, 
indicated  by  the  general  restraint  imposed  up- 
on our  own  corporations.  It  is  the  policy  of 
society  to  encourage  benevolence  and  charity. 
But  it  is  not  the  proper  function  of  a  state  to 
go  outside  of  its  own  limits,  and  devote  its  re- 
sources to  support  the  cause  of  religion,  edu- 
cation, or  missions  for  the  benefit  of  mankind 
at  large.  The  argument  may  have  force  that 
the  state  might,  consistentlv  with  its  proper 
function,  give  immunity  from  taxation  to 
some  of  the  foreign  corporations  engaged  in 
the  work  of  education  or  chanty.  But,  how- 
ever this  mav  be  we  are  convinced  that  the 
Statute  of  1890  has  no  application  to  foreign 
corporations;  and,  having  reached  that  con- 
clusion, our  duty  is  ended. 

Upon  the  view  we  have  taken,  the  Act 
(chap.  876  of  the  Laws  of  1877)  conferring  up- 
on the  defendant  the  American  Board  of  Com- 
missioners for  Foreign  Missions  a  limited 
privilege  of  taking  and  holding  real  and  per- 
sonal propertv  in  this  state  does  not  relieve 
that  corporation  from  a  legacy  duty.  That 
was  an  enabling  statute  merely.  The  corpo- 
ration remain^  a  foreign  corporation,  as 
before,  but  possessing  in  this  state  a  privilege 
granted  by  that  statute.  Our  conclusioa  is 
that  the  judgment  below  should  he  affirmed. 

All  concur. 
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*l.  Statatea  tendincr  to  Unit  the  eltlsen 
in  the  ezereise''of  the  eieetlTe  ftranehlae 

are  always  construed  liberally  in  his 

favor,  and  in  restriotlon  of  the  ezoeptlons  which 
exclude  a  ballot,  rather  than  in  eztention  of  such 
exceptions,  and  so  that  a  voter  will  not  be  de- 
prived of  his  vote,  or  the  public  will,  as  expressed 
through  the  ballot  box,  defeated,  except  for 
causes  which  are  plainly  within  the  purview  or 
dear  expression  of  the  law,  or  upon  a  plain  and 
unambiguous  provision  of  law. 

8*  Where  a  statute  prcnridee  that  a  bal- 
lot shall  be  of  plain*  white  paper,  clear  and 
even  cut,  without  ornaments,  desigoation,  mu- 
tilation, symbol,  or  mark  of  any  kind  whatso- 
ever, except  the  name  or  names  of  the  person  or 
persons  voted  for  and  the  office  to  which  such 
person  or  persons  are  intended  to  be  chosen,  the 
word  ^^desifirnatlon"  is.  on  account  of  its  associate 
words,  to  be  construed  to  intend  only  desiirna- 
tious  in  the  nature  of  ornaments,  mutilations, 
symbols,  or  marks,  as  distingruished  from  words 
or  writings;  and  hence  ballots  having  on  them, 
in  the  body  thereof,  the  words  ''National  Repub- 
lican Ticket,"  and  '*Free  Suffrage  Ticket,*'  are 
not  illegal,  or;contrary  to  the  purpose  of  the 
statute. 

{Taylor^  J.,  dtimenU.) 
(December  31, 1862.) 

PROCEEDINGS  in  quo  warranto  to  deter- 
mine by  what  right  the  defendant  held  the 
office  of  Clerk  of  the  Circuit  Court  of  Hernan- 
do County.    Judgment  for  d^endatU, 

The  facts  sufficiently  appear  in  the  opinion. 

Mewre,  W.  B.  Lamar*  AtiyOen.,  Wall 
A  Wall  and  Shackleford  ft  Palmer  for 
plaintiff. 

^feMrs,  R.  W.  Williams  and  T.  P.  Llojrd 
for  defendant. 

RanejTy  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Referring  to  the  defendant's  answer  as 
amended,  it  appears  that  he  claims  to  have 
received  303  votes,  and  that  the  relator  re- 
ceived 297,  although  the  original  official 
-canvass  returned  the  vote  as  2w)  for  defend- 
ant, and  297  for  relator. 

The  point  to  be  decided  is  that  of  the  le- 
gality or  illegality  of  at  least  nine,  if  not 
eleven,  ballots  which  were  thrown  out  by 
the  inspectors  at  precinct  5  in  their  canvass. 
The  objection  to  the  ballots  is  that  they  have 
on  their  face,  or  the  side  on  which  are  the 
names  of  the  persons  and  offices,  the  words : 
"National  Republican  Ticket,"  and  "Free 

*Headnotes  by  Ranxt,  Ch.  J, 

Note.— On  the  subject  of  marks  or  devices  to 
distinguish  ballots,  see  Rutledge  v.  Crawford,  13  L. 
K.  A.  761,  and  not«,  91  Gal.  5SM,  25  Am.  St  Rep.  212. 

See  also  the  hiter  cases.  People    v.   Onondaga  I  R.  A.  882;  State  v.  Walsh  (Conn.)  17  L.  R.  A.  864. 
County  Canvassers,  U  L.  R.  A.  624, 129  N.  T.  396;  I 
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SufiFrage  Ticket, "  the  former  intervening  the 
words:  "For  Electors  of  President  and 
Vice-President, **  (the  initial  words  of  the 
ticket)  and  the  names  of  the  candidates  for 
these  offices ;  and  the  letter  or  words,  **  Free 
Suffrage  Ticket''  being  about  the  middle  of 
the  ballot  and  intervening  the  names  of  the 
candidates  for  justices  of  the  Supreme  Court 
and  the  words:  ''For  Senator  from  the 
Ninth  Senatorial  District,  A.  S.  Mann.** 
The  offices  preceding  the  expression  "Free 
Suffrage  Ticket,"  are  electors  of  president 
and  vice-president,  representative  in  the  51st 
Congress  and  state  offices,  whereas,  those  fol- 
lowing it  are  senator  from  the  district  in- 
dicated and  member  of  the  House  of  Repre- 
sentatives from  the  county,  and  the  county 
officers. 

The  objection  to  these  ballots  is  based 
upon  the  28d  section  of  the  General  Election 
Law  of  June  7,  1887,  chapter  3704  of  the 
statutes,  which  section  is  as  follows :  The 
voting  shall  be  by  ballot,  which  ballot  shall 
be  plain  white  paper,  clear  and  even  cut, 
without  ornaments,  designation,  mutilation, 
symbol  or  mark  of  any  kind  whatsoever,  ex- 
cept the  name  or  names  of  the  person  or 
persons  voted  for  and  the  office  to  which 
such  person  or  persons  are  intended  to  be 
chosen,  which  name  or  names  and  office  or 
offices  shall  be  written  or  printed,  or  partly 
written  and  partly  printed  thereon  in  black 
ink,  or  with  black  pencil,  and  such  ballot 
shall  be  so  folded  as  to  conceal  the  name  or 
names  thereon,  and.  so  folded,  shall  be  de- 
posited in  a  box  to  be  constructed,  kept  and 
disposed  of  as  hereinafter  provided,  and  no 
ballot  of  any  other  description  found  in  any 
election  box  shall  be  counted. 

A  c(msideration  of  adjudications  in  other 
states  on  statutes  of  the  same  general  char- 
acter, and  of  other  authorities,  will  aid  us 
in  reaching  a  correct  understanding  of  the 
Statute  of  1887,  and  in  solving  the  question 
as  to  whether  or  not  the  ballots  in  contro- 
versy fall  under  its  condemnation. 

In  Com,  V.  Woelper,  3  Serg.  &  R.  29,  8 
Am.  Dec.  628,  a  by-law  of  a  Lutheran  con- 
gregation, incorporated,  provided  that  if 
^besides  the  names  there  are  other  things 
upon  the  tickets,''  they  should  not  be 
counted,  and  tickets  cast  in  favor  of  certain 
persons  for  vestrymen  had  an  engraving  of 
an  eagle  on  them ;  and  they  were  held  to  be 
illegal,  the  reason  given  by  one  of  the  judges 
being  that  the  eagle  might  be  seen  by  the 
inspectors  even  when  the  ballot  was  folded, 
and  that  it  deprived  voters  who  did  not  vote 
such  tickets  of  the  secrecy  which  the  ballot 
was  intended  to  secure. 

The  provision  of  an  Indiana  Act  of  1867 
is  that  all  ballots  shall  be  "  written  or  printed 
on  plain  white  paper  without  any  distin- 
guishing marks  or  other  embellishments 
thereon  except  the  name  of  the  candidates 


Allen  v.  Glynn  (Colo.)  15  L.  R.  A.  74:);  State  v.  Rus- 
sell (Neb.)  15  L.  R.  A.  740;  Parvlns  v.  Wlmbur?,  15 
L.  R.  A.  775, 180  Ind.  561;  State  v.  Ellis  (N.  C.)  17  L. 
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and  the  office  for  which  they  are  votad,  and 
inspectors  of  election  shall  refuse  all  ballots 
offered  of  any  other  description ;  provided 
that  nothing  herein  shall  disqualify  the 
voter  from  writing  his  name  on  the  back 
thereof. "  In  Druliner  v.  State,  29  Ind.  308, 
ninety-eight  ballots  were  cast  for  Weaver, 
and  forty -six  for  Druliner,  and  they  were 
all  printed  on  plain  white  paper;  and  with 
the  exception  that  the  words,  "City  Union 
Ticket, "  were  printed  on  the  face  or  inside 
of  those  cast  for  Weaver,  there  was  nothing 
printed  or  written  on  any  of  them  except 
the  names  of  the  candidates  and  the  offices. 
It  was  held  that  the  Act  was  intended  to 
protect  the  elector  from  undue  influence  and 
control  by  others  and  to  secure  to  him  entire 
freedom  of  opinion  in  the  exercise  of  the 
elective  franchise,  by  enabling  him  to  cast 
his  vote  in  such  a  manner  as  would  prevent 
others  who  from  their  peculiar  relations  to 
him  might  by  intimidation  or  otherwise  seek 
to  control  his  vote,  from  bein^  able  to  de- 
termine from  the  color  of  his  ticket  or  some 
distinguishing  mark  thereon,  the  party  or 
person  for  whom  he  voted ;  and  that  this  pur- 
pose would  seem  to  be  secured,  as  far  as  leg- 
islative enactment  could  effect  it,  by  requir- 
ing all  ballots  cast  to  be  uniform  in  external 
appearance,  and  that  therefore  the  act  could 
not  be  construed  to  prohibit  a  distinguish- 
ing mark  on  the  inside  of  the  ballot.  This 
conclusion  was  aided,  as  appears  in  the  rea- 
soning of  the  court,  by  the  fact  that  the  Act 
did  not,  (particularly  when  considered  in 
connection  with  statutory  provisions  reouir- 
ing  that  ballots  when  presented  shoula  be 
put  "unopened"  into  the  ballot  box  and  not 
be  opened  or  marked  by  cho  inspectors  by 
"folding  or  otherwise,**)  authorize  the  in- 
spector and  judges  to  reject  a  ballot  upon  the 
discovery  of  such  a  mark  or  embellishment 
at  the  time  of  counting  out  the  ballots  as 
could  not  be  seen  by  tne  inspector  at  the 
time  the  ballot  was  voted.  The  same  con- 
clusion was  reached  in  Stanley  v.  Manly,  35 
Ind.  275,  and  MiUhoUand  v.  Bryant,  39  Ind. 
863,  where  the  words :  "  Republican  Ticket, " 
or  "Republican  County  Ticket,"  or  "Repub- 
lican Township  Ticket,"  were  printed  at  the 
head  and  on  the  inside  of  the  ballot.  In 
State  V.  Adams,  65  Ind.  398,  the  information 
showed  that  the  relator  received  12,251  votes, 
and  the  defendant  12,899,  and  that  the  bal- 
lots cast  for  relator  were  headed  on  the  in- 
side:  "Democratic  Ticket,"  and  "National 
Ticket,"  and  those  voted  for  defendant: 
"Republican  Ticket,"  and  that  five  thous- 
and of  those  cast,  received,  and  counted  for 
defendant  were  printed  in  such  a  manner 
that  words:  "Republican  Ticket,"  could  be 
seen  on  the  outside  and  were  seen  by  the  in- 
spectors, but  that  such  was  not  the  case  as  to 
the  ballots  cast  for  relator.  The  conclusion 
and  reasoning  of  the  court  is  embodied  in  the 
following  language :  "To  push  the  meaning 
of  the  statute  to  the  extreme  of  holding  that 
the  inspectors  of  elections  shall  refuse  to  re- 
ceive ballots  because  the  printing  upon  the 
inside,  which  is  not  unlawful,  can  be  seen 
on  the  outside  through  the  paper,  we  think 
would  be  a  most  unwarrantaole  construction 
of  its  language.     The  irregularity  or  mal- 
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conduct  in  the  inspectors  in  receiving  such 
ballots  cannot  affect  the  case  if  the  vot^a 
cast  thereby  are  otherwise  legal,  for  it  is 
enacted  that '  no  irregularity  or  malconduct 
of  any  member  or  officer  of  a  board  of  judges 
or  canvassers  shall  set  aside  the  election  of 
any  person  unless  such  irregularity  or  mal- 
conduct was  such  as  to  cause  the  contestee  to 
be  declared  elected,  when  he  had  not  received 
the  highest  number  of  legal  votes,  *"— citing 
Dobyns  v.  Weadan,  50  Ind.  298;  Allen  v. 
CrmD,  48  Ind.  301;  Hadlev  v.  Gntridge,  58 
Ind.  302.  In  State  v.  Wdsmn,  99  Ind.  261, 
the  decision  was  that  the  requirement  as  to 
plain  white  paper  prescribes  no  grade,  qual- 
ity, or  thickness  of  paper,  nor  absolute  uni- 
formity. The  object  of  the  statute,  says  the 
opinion,  was  undoubt<edly  to  secure  the 
privacy  of  the  ballot,  but  if  a  voter  uses  a 
ballot  which  comes  within  the  letter  of  the 
statute,  his  vote  is  not  to  be  rejected  because 
the  quality  or  grade  of  the  paper  upon 
which  it  is  printed  differs  from  that  of  others 
which  also  comes  within  the  letter  of  the 
statute,  even  though  the  difference  be  so  per- 
ceptible as  to  partially  destroy  the  privacy 
of  the  ballot. 

In  California  the  Statute  (§  1191  of  the 
Political  Code)  provided  that  no  ticket 
should  be  used  at  any  election  or  circulated 
on  the  day  of  election  unless  written  or 
printed  on  paper  furnished  by  the  secretary 
of  state,  or  on  paper  in  every  respect  like 
such  paper ;  and  is  four  inches  in  width  and 
twelve  inches  in  length, or  within  an  eighth 
of  an  inch  of  such  size ;  and,  if  printed,  un- 
less  the  names  are  in  black  ink  and  in  long 
primer  capitals — the  name  of  the  office  in 
small  capitals,  and  of  the  person  in  large 
capitals  and  both  without  spaces,  except 
between  the  different  words  or  initials 
in  each  line,  and  with  specified  margins; 
and,  if  printed,  the  lines  are  straight  and 
the  matter  single  leaded  ;  and,  if  written,  no 
sign  appears  when  the  paper  is  folded ;  and 
unless  it  is  free  from  every  mark,  character, 
or  device  or  thing  that  would  enable  any 
person  to  distinguish  it  by  the  back,  or, 
when  folded,  from  any  other  legal  ticket  or 
ballot.  And  section  1207  enacts  that  when 
a  ballot  found  in  any  ballot  box  bears  upon 
it  any  impression,  device,  color,  or  thing, 
or  is  folded  in  any  manner  intended  to 
designate  or  impart  knowledge  of  the  person 
who  voted  such  ballot,  it  must  with  all  its 
contents  be  rejected ;  and,  section  1208.  that 
when  a  ballot  found  in  any  ballot  box  does 
not  conform  to  the  requirements  of  section 
1191  it  must  with  all  its  contents  be  rejected. 
In  Kirk  v.  Rlioads,  46  Cal.  899,  ballots  were 
objected  to  because  they  were  not  printed  in 
lon^  primer  capitals  and  the  lines  were 
douDle  leaded,  and  the  conclusion  of  the 
court  was  that  they  should  be  counted :  and 
tlie  view  expressed  in  the  opinion  is  that  a 
ballot  should  not  be  rejected  simply  because 
it  differs  from  regulations  prescribed  in  the 
Code  over  which  the  elector  had  no  conurol, 
such  as  its  size,  the  kind  of  paper  on  which 
it  is  printed,  or  the  character  of  the  type  or 
leading  used  in  printing ;  that  it  was  clear 
from  the  testimony  that  none  but  an  expert 
with  his  dividers  m  his  hands  could  possibly 
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tell  whether  or  not  a  given  ticket  complied 
with  the  requirements  of  the  law ;  and  to  re- 
ject such  tickets  cast  in  good  faith  by  a 
qualified  elector  would  be  to  destroy  instead 
of  protect,  the  freedom  and  purity  of  elec- 
tions ;  that  to  defeat  the  will  of  the  people 
in  any  election  it  would  only  be  necessary 
to  furnish  the  electors  or  a  portion  of  them 
with  tickets  in  which  the  printed  lines  were 
one  sixty-fourth  part  of  an  inch — the  dif- 
ference in  space  occupied  by  double  and 
single  leaded  lines — further  apart  than  is  re- 
quired by  the  Code.  There  are,  however, 
says  the  opinion,  other  requirements  of  the 
Code  within  the  power  of  the  elector  to  con- 
trol, and  these,  if  willfully  disregarded, 
should  cause  his  ballot  to  be  rejected ;  he  can 
see,  for  instance,  that  his  ballot  is  "free  from 
every  mark,  character,  device,  or  thing,  that 
would  enable  any  one  to  distinguish  it  by 
the  back,'^  and  if  in  willful  disregard  of  law 
he  places  a  name,  number,  or  other  mark  on 
it,  he  cannot  complain  if  his  ballot  is  re- 
jected and  he  loses  his  vote.  In  Wyman  v. 
Lemon,  51  Cal.  278,  it  was  held  that  if  an 
elector  uses  ink  to  scratoh  names  from  his 
ballot,  and  by  that  means  the  ballot  becomes 
discolored,  such  discoloration  is  not  a  mark 
designed  to  distinguish  the  ballot  from  other 
legal  ballots,  and  will  not  authorize  its  re- 
jection. In  Coffey  v.  Edmonds,  68  Cal.  521, 
a  ballot  had  the  words:  "For  President — 
Hancock  and  English,  ^  written  in  pencil  up- 
on its  face  under  the  words  at  the  top  of  the 
names,  Eleventh  Senatorial  District.  It  had 
also  on  its  face :  "  For  Judge  of  the  Superior 
Court,  M.  A.  Edmonds,  **  and  was  counted 
for  Edmonds,  the  candidate  of  the  Republi- 
can party,  and  it  was  held  that  the  words 
"For  President— Hancock  and  English," 
written  on  the  ballots  did  not  vitiate  it,  and 
that  it  had  no  "mark  or  thing  thereon  by  or 
from  which  it  could  be  ascertained  what  per- 
sons or  what  class  of  persons  used  or  voted 
it."  Section  1197,  Pol.  Code.  In  Beynolds 
V.  SnoWy  67  Cal.  497,  it  was,  however,  de- 
cided that  a  ballot  only  eight  inches  and  a 
half  in  length  was  properly  rejected. 

In  Texas  a  Statute  of  1879  enacted  that  all 
ballots  shall  be  written  or  printed  on  plain 
white  paper,  "without  any  picture,  sign, 
vignette,  device  or  stamp  mark,  except  the 
name  of  the  political  party  whose  candidates 
are  on  the  ticket :  provided,  such  ballots  may 
be  written  or  printed  on  plain  white  fools- 
cap, legal-cap,  or  letter  paper:  provided, 
that  all  ballots  containing  the  name  of  any 
candidate  pasted  over  the  name  of  any  other 
candidate  shall  not  be  count.ed  for  such  can- 
didate wliose  name  is  so  pasted,  and  any 
ticket  not  in  conformity  with  the  above 
shall  not  be  counted  in  counting  the  votes, 
and  no  ticket  not  numbered  as  provided  shall 
be  counted." 

This  statute  has  been  before  the  supreme 
court  of  that  state  several  times.  In  State  v. 
Phillips,  63  Tex.  890,  51  Am.  Rep.  646,  bal- 
lots sufilcient  in  number  to  control  the  result 
of  the  election  were  objected  to  as  illegal  on 
account  of  their  being  "diamond  shaped." 
This  was  urged  to  be  a  "device,"  within  the 
meaning  of  the  Act,  but  it  was  held  that  the 
word  "  aevice, "  as  used,  meant  a  figure,  mark 
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or  ornament  of  a  similar  character  with  the 
"pictures,  signs,  ete.,  enumerated  in  the 
same  connection  and  placed  upon  the  ticket 
in  a  like  manner;  that  the  aecisions  tend 
rather  to  restrict  the  exceptions  which  ex- 
clude a  ballot  than  to  extend  them,  and  to 
adihit  the  ballot  if  the  spirit  and  intention 
of  the  law  is  not  violated,  although  a  literal 
construction  would  vitiate  it ;  citing  Drul- 
iner  v.  Stat^,  29  Ind.  308 ;  Stanley  v.  Manly, 
85  Ind.  275,  and  Kirk  v.  Ehoads,  46  Cal.  398, 
In  reply  to  the  argument  that  the  purpose  of 
the  statute  was  to  preserve  the  secrecy  of  the 
ballot  and  the  independence  of  the  voter,  and 
that  this  would  be  defeated  by  such  ballots 
as  thos%  in  question,  it  is  observed :  "  If 
this  were  the  case  we  should  not  feel  justified 
in  extending  the  provisions  of  the  statute 
beyond  the  legal  import  of  its  terms.  .  .  . 
The  result  as  shown  by  the  tickets  deposited 
by  legal  electors  must  not  be  set  aside  except 
for  causes  plainly  within  the  purview  of  the 
law."  It  IS  further  observed  in  substance 
that  if  the  lawmaking  power  had  supposed 
the  same  evil  results  as  to  destroying  the 
secrecy  and  independence  of  the  ballot,  would 
follow  from  allowing  tickets  to  be  made  in 
different  shapes,  as  from  color,  and  other 
prohibited  features,  it  doubtless  would  have 
prescribed  the  form  of  tickets.  The  tickets 
are  said  to  be  somewhat  in  the  shape  of  a 
rhomboid,  and  not  only  are  they  not  illegal 
from  beine  in  this  shape,  as  the  statute  does 
not  prescribe  any  shape,  but  they  are  easily 
folded  in  such  a  manner  as  to  render  it  im- 
possible for  the  closest  observer  to  tell  of 
what  shape  the  paper  is  when  spread  out  to 
its  full  size,  and  the  spirit  and  intention  of 
the  law  are  not  violated  by  their  use,  or  the 
secrecy  of  the  ballot,  or  independence  of  the 
voter  interfered  with  by  their  use.  In  OiteTis 
V.  State,  64  Tex.  500,  ballots  were  objected 
to  because  headed  Election  Tici^et,  and 
others  because  the  names  of  the  candidates 
for  president  and  vice-president,  and  the 
counties  where  the  presidential  electors  re- 
sided were  printed  on  them.  The  ballots 
were  declared  legal,  the  court  holding  the 
statute  to  have  b^n  intended  to  secure  the 
secrecy  of  the  ballot,  and  to  preserve  the  voter 
from  undue  influence  or  restraint  in  voting ; 
and  that  all  statutes  tending  to  limit  the 
citizen  in  his  exercise  of  this  right  should 
be  liberally  construed  in  his  favor ;  that  by 
the  word  "device,"  the  statute  meant  some 
figure,  mark,  ornament,  emblem,  or  cypher 
which  would  distinguish  the  ticket  from 
others  cast  at  the  election ;  that  the  word 
"device,"  which  did  not  include  "the  resi- 
dence of  the  candidates,  for  that  may  be 
stated  for  their  better  identification,"  nor  the 
names  of  the  candidates  for  president  and 
vice  president,  "for  they  are  indirectly  sup- 
ported by  voting  for  the  electors,"  and  that 
the  words  "election  ticket"  printed  on  the 
inside,  folde<^l  as  the  ballots  usuallv  are, 
furnished  no  means  of  distinguishing  the  bal  • 
lots  from  others  in  the  box,  it  bein^  a  mere 
description  of  what  follows,  and  as  it  would 
be  lawful  under  the  strict  letter  of  the  statute 
to  place  the  words  "Republican  Ticket,"  or 
"Democratic  Ticket,"  on  them  it  could  not 
be  seen  how  the  spirit  of  the  law  could  be 
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violated  by  "the  mere  change  of  one  word 
in  the  heading  of  the  ballot.'^  In  Williams 
V.  State,  69  Tex.  868,  the  words  "Democratic 
Ticket"  were  printed  at  the  head  of  the  bal- 
lot, followed  by  the  names  of  several  candi- 
dates for  state  offices,  while  about  its  cei^tre 
were  the  words  ** People's  Ticket,"  followed 
by  the  names  of  the  opposing  or  People's 
candidates  for  county  offices,  and  it  was  held 
that  the  ticket  came  within  the  letter  of  the 
law  allowing  "the  name  of  the  political 
party  whose  candidates  are  on  the  ticket"  to 
be  placed  on  it. 

The  Mississippi  Statute,  §  137,  Code  of 
1880,  is  that  "all  ballots  shall  be  written  or 
printed  with  black  ink,  with  a  spaoe  of  not 
less  than  one  fifth  of  an  inch  between  each 
name,  on  plain  white  news  printing  paper, 
not  more  than  two  and  one  half,  nor  less 
than  two  and  one  fourth  inches  wide,  with- 
out any  device  or  mark  b^  which  one  ticket 
may  be  known  or  distinguished  from  another 
except  the  words  at  the  head  of  the  tickets ; 
but  this  shall  not  prohibit  the  erasure,  cor- 
rection, or  insertion  of  any  name  by  pencil 
mark  or  ink  upon  the  face  of  the  ballot ;  and 
a  ticket  different  from  that  herein  prescribed 
shall  not  be  received  or  counted. "  In  Ogltsby 
V.  Sigtnan,  58  Miss.  502,  certain  ballots  had 
on  their  face  and  under  the  heading  "Re- 
publican National  Ticket,"  a  printer's  line 
or  "dash-rule"  of  slightly  ornamental  char- 
acter, and  at  three  other  distinct  places  un- 
der a  name,  a  dash- rule,  two  of  them  being 
less  fancy  than  the  first  mentioned,  and  the 
other  being  plain,  and  it  was  held  that 
they  vitiated  the  l)allots,  and  that  the  effect 
of  the  statute  was  to  condemn  as  illegal  and 
not  to  be  received  or  counted  any  ballot 
which  has  on  its  face  or  back  any  device  or 
mark  other  than  the  names  of  the  persons  to 
be  voted  for,  and  "the  words  at  the  head  of 
the  tick(^"  by  which  one  ticket  may  be  dis- 
tinguished from  another.  As  to  this  case, 
see,  however,  Lynch  v.  CJuilmers.  6  Cong. 
Elect.  Cas.  888;  6  Am.  &  Eng.  Encyclop. 
Law,  350,  419.  In  Steele  v.  Calhaun,  61 
Miss.  556,  a  printer's  dotted  line  between 
the  last  office  named  on  it,  and  the  preceding 
name,  was  held  to  invalidate  the  ballot,  the 
court  affirming  that  it  was  not  permitted  to 
distinguish  between  the  different  devices  or 
marks  which  may  be  put  on  ballots.  In  the 
same  state  certain  tickets  were  rejected  in 
making  the  count  because  the  names  of  can- 
didates for  the  Legislature  were  found  to  be 
less  than  one  fifth  of  an  inch  apart,  and  this 
action  was  affirmed  in  Perkins  v.  Carraway, 
59  Miss.  222. 

Section  5493  of  the  Revised  Statutes  of 
Missouri  of  1879,  after  stating  that  the  ballot 
should  be  a  white  piece  of  paper  on  which 
shall  be  written  or  printed  the  names  of  the 
persons  voted  for,  provides  that  such  "ballot 
shall  not  bear  upon  it  any  device  whatever, 
nor  shall  there  be  any  writing  or  printing 
thereon  except  the  names  of  persons  and  the 
designations  of  the  offices  to  be  fil  led,  leaving 
a  margin  on  either  side  of  the  printed  matter 
for  substituting  names.  Each  ballot  may 
bear  a  plain  written  or  printed  caption  there- 
on expressing  its  political  character,  but  on 
all  such  ballots  the  caption  or  headlines  shall 
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not  in  any  manner  be  designed  to  mislead  the 
voter  as  to  the  name  or  names  thereunder. 
Any  ballot  not  conforming  to  the  provisions 
of  this  chapter  shall  be  considered  fraudulent 
and  the  same  shall  not  be  counted."  In 
Shields  V.  McOregor,  91  Mo.  584,  a  case  in 
which  the  feature  of  headlines  was  involved, 
it  is  said  that  the  statute  was  passed  in  view 
of  the  well-known  fact  that  ballots  are  in 
general  previously  printed,  and  circulated 
on  election  day  by  committees  of  persons  ap- 
pointed by  the  respective  political  parties, 
or  by  those  who  advocate  the  election  of  cer- 
tain parties,  and  it  was  held  that  the  purpose 
of  the  law  was  to  prohibit  the  use  of  a  cap- 
tion calculated  to  induce  the  elector  to  con- 
clude, from  an  inspection  of  the  caption  or 
headlines  only,  that  the  persons  thereunder 
named  are  of  his  political  persuasion  when 
they,  or  any  of  them,  in  fact,  are  not ;  that 
headlines  were  not  prohibited  by  the  statute, 
but  were  permitted  by  it,  yet  when  used 
they  must  tell  the  truth ;  tnat  the  statute 
fixed  an  absolute  rule  of  evidence,  and  de- 
clares the  prohibited  ballots  fraudulent, 
without  regard  to  the  fact  whether  they  did 
in  reality  deceive  the  elector  or  not.  See 
also  Turnei'  v.  Drake,  71  Mo.  285.  In  Sfate 
V.  Watson,  9  Mo.  A  pp.  593.  a  ballot  having; 
the  words  "and  collector,"  after  "sheriff,'' 
thus,  "sheriff  and  collector,"  was  held  to 
be  good,  and  counted,  the  sheriff  being  also 
ex  officio  collector  of  taxes. 

An  Ohio  statute  provided  for  a  single  bal- 
lot on  plain  white  paper  without  any  device 
or  mark  of  any  description  to  distinguish 
one  ticket  from  another,  or  by  which  one 
ticket  may  be  known  from  another  by  its 
appearance,  except  the  words  at  the  head  of 
the  ticket;  "and  whenever  any  ballot,  with 
a  certain  designated  heading,  shall  contain 
printed  thereon,  in  place  of  another,  any 
name  not  found  on  the  regular  ballot  having 
such  heading,  such  name  so  found  shall  be 
regarded  by  the  judges  of  election  as  having 
been  placed  there  for  the  purpose  of  fraud, 
and  such  ballot  shall  not  count  for  the  name 
so  found"  yet  it  was  held  in  RoUer  v.  Tt^es- 
dale,  26  Ohio  St.  586,  that  the  provision 
quoted  did  not  exclude  from  being  counted 
names  of  candidates  for  county  offices  nomi- 
nated by  a  local  party  orc'anization  and 
printed  on  a  ticket  properly  designated  as  a 
county  ticket,  although  such  ticket  was 
printed  on  and  made  part  of  a  ballot  which 
contains  also  the  names  of  candidates  nomi- 
nated by  another  party  for  state  and  district 
offices  with  words  at  the  head  thereof  in- 
tended to  distinguish  it  from  other  tickets 
for  state  and  district  offices,  the  local  or- 
ganiztition  having  no  state  and  district  or- 
ganization or  candidates,  but  its  members 
adhering,  some  to  the  Democratic  and  others 
to  the  Republican  state  and  district  (H'ganiya- 
tions. 

A  Statute  of  Connecticut,  enacted  in  1889, 
provides:  (sec.  1)  that  the  ballots  shall  be 
printed  on  plain  white  paper  furnished  by 
the  secretary  of  state,  as  therein  provided*, 
and  that  "such  ballots  shall  be  of  uniform 
size,  color,  quality,  and  thickness,  for  each 
ballot  of  the  same  class,  to  be  determined  by 
the  secretary.     In  addition  to  the  official  iu- 
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dorsement,  tbe  ballots  shall  contain  only  the 
names  of  the  candidates,  the  office  voted  for, 
and  the  political  party  issuing  the  same. 
Tbe  name  of  the  party  issuing  the  ballot,  the 
title  of  the  office  voted  for,  and  the  name  of 
tbe  candidates,  shall  be  printed  straight 
across  the  face  of  the  ballot  in  black  ink,  and 
in  type  of  uniform  size,  to  be  prescribed  by 
the  secretary  of  the  state  at  least  sixty  days 
before  any  election  held  under  this  Act." 
And  (sec.  9)  :"  .  .  .  If  any  envelope  or 
ballot  shall  contain  any  mark  or  device  so 
thac  the  same  may  be  identified  in  such  man- 
ner as  to  indicate  who  might  have  cast  the 
same,  it  shall  not  be  counted,  but  shall  be 
kept  by  the  moderator  and  returned  to  the 
town  clerk  in  a  separate  package  from  the  bal- 
lots which  are  countea  at  such  election." 
And  (sec.  12)  that,  "all  ballots  cast  in  viola- 
tion of  the  foregoing  provisions,  or  which  do 
not  conform  to  the  foregoing  requirements 
shall  be  void  and  not  counted;  provided, 
however,  that  any  voter  may  alter  or  change 
his  ballot  by  erasing  any  name  therefrom,  or 
by  inserting  in  place  of  any  name  thereon,  in 
writing  or  by  paster,  the  name  of  any  person 
for  any  office  U>  be  voted  for  thereon  otber 
than  the  person  thereon  named  for  such  of- 
fice. "  At  an  election  under  this  statute  there 
were  regular  ballots  provided  which  were 
preparea  and  issued  by  the  Republican,  the 
Democratic,  and  the  A'ohibition  parties  re- 
spectively, these  parties  being  organized  and 
known  hy  the  names  stated,  and  each  party 
placing  Its  name  at  the  head  of  the  ballot 
issued  by  it.  In  addition  to  these  ballots, 
a  ballot  was  issued  by  the  Republican  party 
which  had  at  its  head  the  word  "Citizens,^ 
in  the  place  of  ''Republican,"  but  was  in  all 
other  respects  the  same  as  the  Republican  bal- 
lots mentioned  above.  In  Taleott  v.  Phil- 
brickf  59  Conn.  472,  it  is  observed,  upon  the 
part  of  the  majority  of  the  court :  **  The  ques- 
tion relates  not  to  the  paper,  but  to  the  print- 
in  g  or  writing  thereon.  Four  things  only  are 
allowable :  the  official  indorsement,  the  names 
of  the  candidates,  the  office  voted  for,  and  the 
name  of  the  political  party  issuing  the  ballot. 
.  .  .  Does  such  oallot  conform  to  the 
statute  ?  The  bal  lot  does  not  speak  the  truth. 
It  purports  to  have  been  issued  by  a  Citizens' 
party,  but  it  was  in  fact  issued  by  the  Re- 
publican party.  It  implies  that  there  was 
a  Citizens*  party,  but  tnere  was  not.  So  if 
the  argument  that  the  name  of  the  partv  issu- 
ing the  ballot  may  be  omitted  altogether,  is 
sound,  it  will  hardly  justify  a  misrepresenta- 
tion. .  .  .  The  clause,  *the  ballots  shall 
contain  only  the  names  of  the  candidates,  the 
office  voted  for,  and  the  name  of  the  political 
party  issuing  the  same, '  if  construes  by  it- 
self, might  be  regarded  as  permissive  and  not 
mandatory.  What  is  the  ballot?  It  consists, 
not  merely  of  the  paper  of  the  prescribed  size 
and  quality,  but  also  of  the  required  print- 
ing thereon.  No  part  may  be  omitted.  If 
the  name  of  the  party  may  be  omitted,  so 
may  the  name  of  the  candidate  or  office.  If 
either  of  the  last  two  is  left  out,  its  validity 
as  a  ballot  is  destroyed.  .  .  .  But  this 
clause  cannot  be  construed  by  itself ;  it  must 
be  taken  in  connection  with  other  parts  of 
the  Act.     The  next  sentence  of  the  same  sec- 
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ti on  is  mandatory  in  terms.  .  .  .  It  will 
hardly  do  to  say  that  the  statute  means  that 
these  three  things"  (those  stated  in  such  **  next 
sentence")  shall  be  printed,  if  printed  at  all. 
That  is  an  interpolation  inconsistent  with  the 
spirit  and  object  of  the  Act.  The  proviso  in 
the  twelfth  section  is  significant.  No  other 
erasure  or  writing  is  allowed.  If  any  other 
writing  is  allow^,  other  provisions  of  the 
statute  are  rendered  nugatory  and  mean- 
ingless. The  ballots  were  held  to  be  illegal 
(two  of  the  five  justices  dissenting) . 

In  Fields  v.  Osborne,  60  Conn.  544,  12  L. 
R.  A.  551,  a  Republican  caucus  adjourned 
for  the  purpose  of  forming  a  Citizens'  caucus. 
Thereupon  ten  or  fifteen  Democrats  who  were 
present,  but  had  not  participated  in  the  pro- 
ceedinfi;8,  came  forward  ana  acted  with  the 
Republicans,  about  fifty  in  number,  who 
were  present,  in  nominating  a  Citizens'  tick- 
et, the  candidates  upon  which  were  taken 
from  both  parties.  A  collection  was  taken  for 
the  expense  of  printing  the  tickets.  No  steps 
were  taken  to  effect  a  permanent  organization 
of  a  citizens'  party,  or  to  provide  for  its 
further  existence.  The  Republican  party 
issued  no  tickets,  and  no  ballots  were  used 
at  the  election  except  those  headed  "Demo- 
cratic Ticket,"  and  ^Citizens'  Ticket."  The 
decision  was  that  the  Citizens'  tickets  were 
issued  by  a  political  party,  within  the  mean- 
ing of  the  statute.  In  the  same  case  the 
words  "For  Judge  of  Probate,  Henry  H. 
Stedman,"  appeared  at  the  bottom  of  the 
Citizens'  tickets  in  Question,  the  selection  of 
such  officer  at  the  election  in  question  not 
being  authorized,  although  the  Citizens' 
caucus  had  made  the  nomination  indicated 
by  the  ballot :  and  on  the  Democratic  ballot 
after  "  For  town  clerk, "  an  officer  to  be  chosen 
at  such  election,  the  words  *'and  ex  officio 
regietra/r  of  births,  marriages  and  deaths,^ 
appeared.  Tbe  words  on  the  Citizens'  ticket 
and  those  italicised  as  being  on  the  Demo- 
cratic ballots  were  held  to  avoid  the  ballots. 
"If,"  says  the  court,  "it  was  doubtful 
whether  the  Act  applied  to  them,  if  their 
legality  depended  upon  a  construction  of  the 
meaning  or  the  language  of  the  Act,  our  duty 
might  not  be  plain.  If  they  could  be  held 
to  fall  within  the  prohibition  of  any  mark 
or  device  contained  in  the  ninth  section,  in- 
stead of  within  the  express  prohibition  of 
the  first  section,  then  it  woula  be  our  duty 
to  inquire  whether  they  constituted  a  mark 
or  device  by  which  the  ballot  miffht  be  iden- 
tified in  such  manner  as  to  inaicate  who 
might  have  cast  the  same.  But  no.  A  plain 
provision  of  the  law  is  violated  in  a  point 
concerning  which  the  Act  does  not  authorize 
us  to  inquire  into  the  extent  or  the  con- 
sequences of  the  violation.  In  short,  the 
Legislature  has  seen  fit  to  say  that  if  a  ballot 
contains  the  addition  to  its  specified  contents 
which  these  do,  it  shall  be  void.  .  .  . 
In  regard  to  provisions  which  are  plain  on 
their  face  which  are  not  dependent  upon  the 
question  of  good  faith  or  the  actual  or  pos- 
sible result  of  disregarding  them,  we  can 
only  say,  as  in  Taleott  v.  Phitbrick,  the  Legis- 
lature has  spoken,  and  obedience  is  our  first 
and  only  duty.  It  is  at  liberty  to  throw 
around  the  ballot  box  such  safeguards  and 
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regulations  as  it  may  deem  proper,  and  it  is 
the  duty  of  the  citizen  to  conform  thereto. 
Some  inconvenience  is  not  too  great  a  price 
to  pay  for  an  honest  and  pure  ballot." 

In  the  same  case,  Melds  v.  Osborne,  the 
Democratic  ballots  were  also  objected  to  be- 
cause the  word  "For"  was  printed  on  each 
of  them  before  the  name  of  every  office 
printed  on  them.  "  If  it  was  plain  and  clear,  ** 
says  the  court,  "that  the  Act  in  limit- 
ing the  contents  of  the  ballot  to  the  official 
inaorsement,  the  names  of  the  candidates,  the 
name  of  the  political  party  issuing  the  same, 
and  the  office  voted  for,  prohibited  the  use 
of  the  word  *  For'  before  the  title  of  the  office, 
we  should  be  bound  upon  the  principles  here- 
in already  recognized  as  sound,  to  declare  the 
ballots  void  for  that  reason.  But  that  the 
statute  so  intended  is  not  plain  and  clear. 
On  the  contrary,  the  language  is  ambiguous. 
There  is  room  for  honest  and  intelligent  men 
to  differ."  Having  referred  to  former  ! in- 
stances in  which  the  same  word  had  been 
similarly  used  and  to  the  fact  that  the  lie- 
publican  ballots  in  this  very  case  contained 
It,  and  as  confirmatory  that  the  language  of 
the  Act  was  ambiguous  it  is  said  :  "If  am- 
biguous it  is  the  proper  subject  of  construc- 
tion. In  discharging  the  duty  of  construing 
it  so  that  the  voter  snail  not  oe  deprived  of 
his  vote  except  upon  a  plain  and  unam- 
biguous provision  of  the  law,  we  feel  bound 
to  hold  that  the  Act  does  not  in  terms  and 
expressly,  nor  by  necessary  construction, 
prohibit  the  use  of  the  word  "  For"  before  the 
title  to  the  office.  It  follows  therefore  that 
neither  its  use  nor  the  failure  to  use  it  nec- 
essarily and  of  itself  invalidates  a  ballot. 
The  question  of  illegality  is  remitted  to  the 
ninth  section  of  the  Act.  If  the  regular 
ballots  issued  by  a  political  party  contain 
the  word  "For"  before  the  title  of  the  offices 
therein  named,  then  it  cannot  be  held  to  be 
a  "  mark  or  device"  so  that  the  same  may  be 
Identified  in  such  manner  as  to  indicate  who 
might  have  cast  the  same,  and  therefore  it  is 
not  obnoxious  to  that  provision.  If  the  reg- 
ular ballots  of  a  political  party  omit  the 
word  "For,"  in  the  connection  stated,  then 
the  use  of  the  word  on  some  of  the  ballots 
cast,  inasmuch  as  it 'would  be  a  mark  or  de- 
vice by  which  the  same  might  be  identified, 
would  be  illegal.  Each  case  must  be  gov- 
erned by  its  own  circumstances  and  decided 
as  a  question  of  fact  upon  the  principles 
herein  stated.  Upon  the  facts  in  this  case 
we  hold  that  the  ballots  in  question  were 
not  illegal  and  void  because  of  the  use  of 
the  word  "For." 

These  decisions  all  recognize  either  ex- 
presslv  or  by  implication  the  right  of  the 
Legislature  to  make  reasonable  regulations 
as  to  ballots,  to  the  end  of  preserving  the 
purity  of  elections  and  the  independence  of 
the  voter.  In  the  Ohio  case,  Roller  v.  Trues- 
dale,  it  is  said:  "The  propriety  of  exclud- 
Injr  from  the  count  fraudulent  votes  is  con- 
ceded by  all.  We  also  concede  the  power  of 
the  Leffislature  to  declare  a  rule  of  evidence 
by  whfch  fraud  in  a  particular  case  shall  be 
conclusively  established  without  inquiring 
into  the  fact  whether  it  did  or  did  not  exist! 
Such  rule  is  declared  by  this  statute  and 
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must  be  enforced.  .  .  .  The  purposes 
intended  were  :  (1)  the  prevention  of  actual 
fraud  in  procuring  an  elector  to  vote  unin- 
tentionally for  a  candidate  whose  name  is 
not  on  the  regular  ballot  of  his  party;  and 
(2),  to  remove  inducements  for  attempting 
such  fraud,  by  declaring  that  a  name  so 
printed  in  a  regular  ballot,  instead  of  the 
regular  candidate  shall  not  be  counted. 
Such  wrong  and  such  remedy  were  the  full 
measure  of  the  legislative  intention."  See 
also  Shields  v.  McGregor,  supra,  and  State  v. 
McKinnon,  8  Or.  499,  500. 

It  is  always  a  question  whether  statutory 
provisions  like  the  one  in  question  are  direct- 
ory or  mandatory.  In  State  v.  MeKinnon, 
sriipra,  where  the  statute  provided  that  the 
ballot  should  be  on  plain  white  paper  with- 
out any  mark  or  designation,  and  a  ballot  on 
colored  paper  was  rejected  as  illegal,  it  was 
said  that  although  the  authorities  cited 
against  the  rejection  of  the  ballot  sufficiently 
ifiustrated  the  principle  governing  the  con- 
struction of  statutes  defining  the  duties  of 
public  officers  as  to  their  being  mandatory 
or  directory  and  the  reluctance  of  the  courts 
to  construe  statutes  providing  the  manner  of 
elections  so  as  to  defeat  the  public  will  as 
expressed  through  the  ballot  box,  they  dis- 
closed one  instance  where  a  voter  had  been 
accorded  the  privilege  of  disregarding  a  plain 
provision  of  law  intended  to  promote  the 
purity  and  secure  the  independence  of  elec- 
tions, even  in  depositing  his  vote.  And  in 
McCrary  on  Elections,  §  SOl,  where  the  decis- 
ion of  People  V.  Eildiiff,  15  111.  492,  60  Am. 
Dec.  769,  holding,  (under  a  statute  enacting 
that  the  ballot  should  be  on  "white  paper 
without  any  marks  or  figures  thereon  intended 
to  distinguish  one  ballot  from  another, ")  that 
ballots  printed  on  common  ruled  foolscap 
paper  of  a  blueish  tinge  were  legal ;  that 
the  paper  was  white  within  the  meaning  of 
the  statute,  and  was  used  accidentally  and 
that  the  ruled  lines  were  not  placed  there  for 
the  purpose  of  distinguishing  the  ballots,  is 
referred  to  as  having  been  decided  upon  the 
ground  that  the  paper  was  not  used  with  an 
intent  to  violate  the  statute,  it  is  said :  It 
is  quite  clear  that  where  a  statute  distinctly 
declares  that  ballots  having  distinguishing 
marks  upon  them  shall  not  be  received,  or 
shall  be  rejected,  it  should  be  construed  as 
mandatory,  and  not  simply  directory.  And 
in  the  next  succeeding  section  the  same  author 
says  that  if  a  statute  prohibits  the  marking 
of  ballots  so  that  they  may  be  distinguished 
by  others  than  the  voter  and  declares  such 
ballots  void,  there  is  good  reason  for  constru- 
ing it  as  mandatory. 

In  our  judgment  the  statutory  provision 
under  discussion  is  mandatory.  Its  purpose 
was  that  any  ballot  having  any  feature 
clearly  prohibited  by  it  should  be  deemed 
illegal,  and  not  be  treated  as  the  lawful  ex- 
pression of  an  elector's  will.  To  the  extent 
that  the  lawmakers  have  gone,  it  is  a  valid 
regulation  of  the  right  to  exercise  the  elective 
franchise.  Viewing  it  in  the  light  of  the 
practical  working  of  elections  in  so  far  as 
the  prepaiation  and  distribution  of  ballots 
go,  we  see  in  it  nothing  amounting  to  an  un- 
constitutional restriction  of  the  right  to  vote. 
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tie  ol>ject  intended  to  be  effected  was  the 
ilependence  of  the  voter,  and  this  was 
IX gilt  to  be  secured  by  prescribing  to  a  cer- 
iii  extent  the  form  of  the  ballot,  and  ex- 
uding from  it  whaiever  was  within  the 
roliibition  of  the  provision,  and  thereby  sc- 
iring  the  secrecy  of  the  ballot;  inviolable 
icrecy  as  to  the  person  for  whom  an  elect- 
r  may  vote,  being  the  material  guarantee 
f  the  constitutional  mandate  that  voting  at 
opiilar  elections  shall  be  by  ballot.  State 
.  Anderson,  26  Fla.  240,  2r)9.  The  nearer 
lie  lawful  approach  to  a  perfect  uniformity 
>f  ballots,  the  more  perfect  is  the  secrecy 
»f  the  ballot,  and  consequently  the  independ- 
;nce  of  the  voter  secured.  The  greater  the 
mi  form!  ty,  the  less  the  possibility  of  dis- 
tinguishing iharks. 

It  is,  however,  not  to  be  lost  sight  of  that 
SI  ballot  will  never  be  vitiated  by  anything 
which  is  not  clearly  within  the  prohibiting 
words  and  meaning  of  the  statute.    The  elect- 
or should  not  be  deprived  of  his  vote  through 
mere  inference,  but  onlv  upon  the  clear  ex- 
pression  of  the  law.    In  Com,   v.    Woelper, 
^npra,   it  is  said:    "The   case   is  certainly 
within  the  words  of  the  law.     The  ticket  had 
something  more  than  names  on  them,  but  is 
it  within  the  meaning  of  the  law?    I  think 
so."     In   StaU  v.   Phillips,  63  Tex.    890,  51 
Am.  Hep.  646,  it  is  said  that  the  decisions 
rather  tend  to  restrict  the  exceptions  which 
exclude  a  ballot  than  to  extend  them,  and  to 
admit  the  ballots  if  the  spirit  and  intention 
of  the  law  is  not  violated,  although  a  liberal 
construction  would  violate  it.     The  result  as 
shown  by  the  tickets  deposited  by  legal  elect- 
ors must  not  be  set  aside  except  for  causes 
plainly  within  the  purview  of  the  law  ;  and, 
in  Owens  v.  State^  64  Tex.  500,  the  doctrine 
asserted  is  that  all  statutes  tending  to  limit 
the  citizen  in  the  exercise  of  the  ri^ht  to 
vote  should  be   liberally  construed  m  his 
favor.      This  is  the  rule  by  which,  in  our 
judgment,  the  statutory  provision  before  us 
IS  to  be  judged,  and  its  meaning  arrived  at 
and  enforced.     It  is  illustrated  b}'  the  fore- 
going decisions  of  the  Supreme  Court  of  In- 
diana.    In  these  cases,  though  the  language 
of   the    statute   excluding   "distinguishing 
marks  or  other  embellishments,"   did    not 
contine  such  exclusion  to  the  back  of  the  bal- 
lots, yet  as  the  inspectors  were  not  given 
power  to  reiect  or  refuse  to  count  anv  ballot 
which  had  found  its  way  into  the  ballot  box, 
but  were  authorized  only  to  refuse  al)  bal- 
lots offered    of  any   other  description,  the 
statute  was  construed  to  have  been  intended 
only  to  protect  the  voter  against  having  the 
nature  of  his  vote  detected,  before  his  ballot 
went  into  the  box,  through  its  color,  or  some 
distinguisliing  mark  thereon,  by  other  per- 
sons who  might  be  seeking  to  control  him 
through  intimidation,  or  otherwise,  and  that 
this  purpose  could  be  attained  as  effectual  ly 
as  was  possible  to  legislative  enactment  by 
securing  uniform  external  appearance,  and 
hence  that  distinguishing  marks  on  the  in- 
side or  face  of  the  ballot  could  not  be  held 
to  be  within  the  purpose  or  purview  of  the 
stiUute.    And  it  was  also  held  that  the  bal- 
lot^ were  good,  even  where  the  printing  of 
the  words  on  the  inside  was  such  as  to  be 

18L.R.A 


visible  on  the  outside,  and  were  even  act- 
ually seen  by  the  inspectors,  and  that  where 
a  ballot  was  within  the  letter  of  the  statute, 
it  was  not  to  be  rejected,  even  though  it  had 
distinguishing  marks. 

And  the  rule  stated  above  is  perhaps  more 
fully  applied  in  the  cases  from  Texas,  re- 
ferred to  above.  The  effect  of  these  Texas 
cases  is  that  the  word  "device,''  associated 
as  it  is  with  the  words  "  picture,  sign,  vig- 
nette, and  stamp  mark,''  is  on  account  of 
such  association,  to  be  construed  to  have 
meant  some  "  figure,  mark,  ornament,  emblem 
or  cypher,"  which  would  distinguish  the 
ticket  from  others  cast  at  the  election,  and 
not  to  include  the  shape  of  the  ticket,  the 
residence  of  candidates,  nor  the  names  of 
candidates  for  president  and  vice-president, 
nor  the  words,  "Election  ticket,"  nor  the 
words,  "People's  ticket,"  printed  about  the 
middle  of  a  ticket.  There  cannot  be  any 
doubt  that  the  rhomboid  shape  or  any  of  these 
words  was  equally  as  efficient  an  agent  for 
identifying  a  ballot  as  an  eagle,  a  crescent,  a 
flag,  a  square,  or  compass,  flowers,  leaves  and 
tendrils,  or  enigmatical  characters  would 
have  been.  The  question.  What  is  within 
the  prohibition?  necessarily  includes  that  of, 
"What  is  the  prohibition?"  and  to  answer 
the  question  whether  or  not  ihe  ballots  as- 
sailed in  this  action  are  within  the  prohibi- 
tion of  the  Act  of  1887,  we  must  determine 
what  is  its  prohibition.  There  is  no  question 
as  to  the  paper  being  white  or  clear  and  even 
cut.  We  have  seen  what  the  rule  is  as  to 
what  may  be  called  the  different  shades  of 
white.  This  case  turns  upon  the  words 
"without ornament,  designation,  mutilation, 
symbol  or  mark  of  any  lind  whatever,  ex- 
cept the  name  or  names  of  the  person  or  per- 
sons voted  for,  and  the  office  to  which  such 
person  or  persons  are  intended  to  be  chosen." 
It  is  entirely  clear  that  the  words  "National 
Republican  Ticket,"  and  those  of  "Free 
Suffrage  Ticket, "  printed  as  they  arc  in  type 
of  the  same  size  as  the  names  or  style  of  the 
offices  voted  for,  and  in  the  same  plain  Rom^ 
letters,  are  not  ornaments,  nor  mutilations, 
nor  a  symbol.  Are  they  designations  or 
marks?  The  term  * 'designation,*^  if  it  stood 
alone,  might  necessarily  mean  any  designa- 
tion of  a  ballot,  as  Democratic,  Republican, 
Prohibition,  or  by  other  appellation.  The 
meaning  of  designation,  as  found  in  the  dic- 
tionaries, includes  appellation ;  it,  accord- 
ing to  Webster,  is :  "that  which  designates ; 
distinctive  title;  appellation."  According 
to  Worcester  its  meaning  is:  "that  which 
serves  to  distingui£di ;"  but  the  distinctive 
title,  or  name,  or  appellation  definition,  as 
distinguished  from  the  meaning  of  distin- 
guishing by  marks,  is  not  within  the  mean- 
ing of  the  word  as  it  is  here  used.  This  is 
shown  by  the  use  of  the  words  "ornaments, 
mutilation,  symbol,"  and  particularly,  in 
conjunction  with  them,  those  of  "or  mark  of 
any  kind  whatsoever."  Ornaments,  mutila- 
tions, and  symbols  are  marks  as  distinguished 
from  words  or  sentences,  or  appellations,  or 
distinctive  titles,  and  not  only  do  they  indi- 
cate that  it  is  in  this  character  the  term  "de- 
signation" is  used,  but  the  terminal  expres- 
sion,  "or  mark  of  any  kind   whatsoever," 
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shows  both  that  the  Legislature  understood  it- 
self as  meaning,  by  the  associated  use  of  each 
and  all  the  preceding  terms,  including  that  of 
**  designation,  ^  things  in  the  nature  of  marks 
as  distinguished  from  words  or  writings,  and 
as  intending  by  these  terminal  words  to  pro- 
hibit any  other  thinfi:  in  the  like  nature  of 
a  mark.  If  it  had  been  the  intention  of  the 
Legislature  to  go  beyond  the  distinctiye 
character  of  the  specific  words,  it  would  not 
haye  confined  its  concluding  prohibiting 
words  to  marks,  or  any  particular  class  of 
things,  but  would  haye  used  some  general 
expression  like  "or  anything  whatsoeyer. ** 
As  it  is,  the  word  "  desi^ation"  is  the  only 
one  in  iJie  group  which  is  not  confined  in  its 
meaning  to  the  classification  of  marks,  or 
that  can  include  in  its  meaning  words  or  ap- 
pellations, and  this  being  so,  it  must,  unless 
there  is  something  in  the  statute  to  preyent 
it,  be  construed  to  haye  been  used  as  meaning 
only  such  designations  as  are  in  the  nature 
of  marks,  which  meaning  is  unquestionably 
included  in  the  definition  of  the  word. 

Is  there  anything  in  the  section,  or  in  the 
statute,  to  preclude  or  defeat  this  construc- 
tion ?  The  first  suggestion  is,  that  the  words, 
**  except  the  namel)r  names  of  the  person  or 
persons  yoted  for,  and  the  office  to  which  such 
person  or  persons  are  intended  to  be  chosen, " 
haye  this  effect.  If  so,  it  is  because  they 
are  made  an  exception  to  what  would  be 
prohibited  by  the  preceding  words,  but  for 
such  exception.  Upon  both  reason  and  au- 
thority we  do  not  think  this  position  tenable. 
The  names  of  the  persons  yoted  for,  and  of 
the  offices  which  it  is  proposed  they  shall  fill, 
are  not  within  the  prohibitory  words,  and 
would  not  be  if  the  section  contained  nothing 
that  follows  the  word  "  whatsoeyer, "  or,  in 
other  words,  only  contained  what  precedes 
the  word  "except."  Though  the  proyisions 
following  the  word  **  whatsoever, "  are  in  form 
of  an  exception  seeming  to  exclude  them  from 
the  effect  of  preceding  words,  they  are  in  fact 
not  within  the  meaning  or  purpose  of  these 
words.  Not  only  was  it  not  the  purpose  of 
these  words  to  exclude  from  the  ballot  the 
namcB  of  the  persons  and  offices,  but  as  we 
haye  shown  aboye,  nothing  is  within  their 
purpose  or  effect  but  things  in  the  nature  of 
marks,  as  distinguished  from  words  or  ai^- 
pellations.  This  same  point  was  practically 
myolyed  in  the  Texas  cases.  There  the  ballot 
was,  under  the  statute,  to  be  "without  any 
picture,  sign,  yignette,  deyice  or  stamp 
mark,  except  the  name  of  the  political  party 
whose  candidates  are  on  the  ticket."  Still 
it  was  held  that  the  prohibitory  words  preced- 
ing the  word  "except,"  meant  only  some 
figure,  mark,  ornament,  emblem  or  cypher, 
and  did  not  include  the  residence  of  can- 
didates, nor  the  names  of  candidates  for  pres- 
ident and  yice- president,  noreyen  the  words 
"People's  Ticket,"  written  about  the  middle 
of  a  ballot  haying  the  heading :  "  Demo- 
cratic Ticket. "  The  yery  same  form  of  ex- 
pression used  in  our  statute  is  to  be  found 
in  the  Indiana  statute,  supra.  In  Missouri 
the  statutory  proyision  was  that  the  ballot 
"shall  not  bear  upon  it  any  deyice  whatever, 
nor  shall  there  be  any  writing  or  printing 
thereon,  except  the  names  of  persons,   and 
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the  designation  of  the  offices  to  be  filled," 
yet  allowed  truthful  captions;  still  when  a 
sheriff  was  ex  officio  eoUector,  a  ballot  haying 
the  words  "sheriff  and  collector"  on  it.  was 
held  to  yiolate  the  law. 

Nor  do  we  think  there  is  in  any  other  part 
of  the  statute  anything  that  can  be  8uc> 
cessfully  invoked  to  overcome  the  views  an* 
nounced  above  as  to  the  effect  of  the  pro- 
hibitory clause.  The  only  other  feature  that 
seems  worthy  of  consideration  In  this  con- 
nection is  the  concluding  clause  of  the  sec- 
tion under  discussion,  which  clause  is  in 
these  words :  "and  no  ballot  of  any  other  de- 
scription shall  be  counted."  In  the  Texas 
statute  it  was  provided  that  "any  ticket  not 
in  conformity  with  the  above  shall  not  be 
counted  in  counting  the  votes;"  while  the 
Missouri  statute  enacted  that  "any  ballot  not 
conforming  to  the  provisions  of  this  chapter 
shall  be  considered  fraudulent,  and  shall  not 
be  counted."  These  provisions  merely  an- 
nounce the  consequences  to  attend  a  ballot 
which  is  in  violation  of  the  statute ;  they  do 
not  add  to,  or  take  from,  Uiose  provisions 
which  prescribe  or  regulate  the  ballot ;  it  is 
by  the  latter,  and  not  the  former,  that  we  de- 
termine what  can  and  cannot  be  on  a  ballot 
without  violating  the  law. 

We  fail  to  find  in  the  decisions  falling 
under  our  observation,  unless  it  be  those  in 
Connecticut,  anything  which  conflicts  with 
the  conclusion  indicated  above.  There  is 
certainly  nothing  in  the  Pennsylvania  and 
California  cases;  on  the  contrary,  that  of 
Goffey  V.  Edmonds,  58  Cal.  521,  might  be 
cited  as  affirmatively  supporting  our  views. 
In  the  two  Mississippi  cases  involving  the 
statutory  provision  as  to  "any  device  or 
mark,"  the  printer's  dash-line,  on  account  of 
which  the  ballots  were  held  illegal,  were 
clearly  "marks."  We  are  not  caned  upon 
to  decide  between  the  conclusion  of  that  court 
in  the  third  case,  Perkins  v.  Carraway,  5& 
Miss.  222,  and  the  views  of  the  California 
court  in  Kirk  v.  Ehoads,  46  Cal.  898,  as  to 
the  very  slight  departure  from  the  prescribed 
space  between  names  on  a  ballot.  In  the 
Connecticut  case,  the  court  puts  the  rejection 
of  the  ballot  which  contained  the  name  of  a 
candidate  and  office  not  the  subject  of  choice 
at  the  election  in  question,  and  the  one  which 
had  on  it  the  ex  officio  duty  of  tlie  town  clerk, 
on  the  plain  prohibition  of  the  statute,  that 
"in  addition  to  the  official  indorsement,  the 
ballot  shall  contain  only  the  names  of  the 
candidates,  the  office  voted  for,  and  the  po- 
litical party  issuing  the  same,  as  to  which, 
in  the  opinion  of  tne  court,  there  was  no 
room  for  construction,  or  judicial  power  to 
inquire  Into  the  extent  or  consequences  of  a 
violation.  We  do  not  say  that  this  conclu- 
sion, at  least  in  so  far  as  the  "«p  officio^  . 
feature  of  one  of  the  ballots,  is  not  in  conflict 
with  the  Missouri  case  of  8t<Ue  v.  Watson, 
supra.  In  the  case  of  Fields  v.  Osborne, 
supra,  we  find  that  the  Connecticut  court  in 
deciding,  under  the  same  provision  of  the 
statute,  a  question  as  to  the  effect  of  Uie  use 
of  the  wora  "  For, "  before  the  name  of  the 
office,  admits  that  the  statute  was  not  plain 
and  clear,  but  that  its  language  was  ambig- 
uous, and  recognizing  the  rule  upon  which 
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we  stand  and  have  asserted  above — that  in 
such  cases  the  duty  is  to  construe  ''so  that 
the  voter  will  not  be  deprived  of  his  vote  ex- 
cept upon  a  plain  and  unambiguous  provision 
of  the  law — "  and  it  held  that  the  provision 
referred  to  did  not  either  in  terms  and  ex- 
pressly, or  by  necessary  construction  prohibit 
such  use  of  the  stated  word.  It  further  held, 
however,  that  the  word  used  asitwas  in  all 
the  tickets  t)f  the  same  class  was  not  within 
the  "mark  or  device"  provision  of  the  Act, 
yet  expressed  the  opinion  that  ix,  would  have 
been  if  some  of  them  had  had  it,  and  others 
had  not.  In  this  last  expression  of  opinion 
as  to  what  mi^ht  or  would  be  the  law  under 
certain  facts  alone,  and  not  in  anything  de- 
cided as  to  a  case  actually  before  it,  is  there 
even  any  seeming  conflict  between  our  own 
conclusion  and  that  of  the  Connecticut  court. 
It  is  apparent  that  the  statute  of  that  state 
goes  much  further  than  ours,  and  that  in  ours 
there  is  much  more  room  ifor  construction, 


and  we  find  in  the  expression  of  that  court 
nothing  in  view  of  our  statute  and  the  au- 
thorities upon  which  we  rest,  to  shake  the 
conclusion  we  have  reached. 

Our  conclusion  is  that  the  ballots  assailed 
are  legal,  and  that  it  is  the  respondent,  and 
not  the  relator,  who  was  duly  chosen  to  the 
office  in  question  at  the  election  in  1888 ;  and 
further,  as  held  in  a  former  opinion  in  this 
cause,  that  though  the  respondent  did  not, 
for  the  reasons  there  indicated,  qualify  and 
receive  his  commission  under  that  election, 
he  has,  in  the  absence  of  an  appointment  by 
the  governor  since  tlie  commencement  of  the 
new  term,  continued  to  be  clerk  of  the  cir- 
cuit court  of  Hernando  county  by  virtue  of 
his  former  commission,  under  section  14  of 
article  16  of  the  Constitution.  State  v. 
Scuton,  25  Fla.  792. 

Judgment  mU  be  entered  for  the  retpomlent. 

Mr.  Justice  Taylor  dissents. 
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1.   Ballwajr    companiefl    are    persons 

within  the  provlsiODs  of  the  14th  AmeadmeDt  of 
U.  8.  Const.,  9  I,  relatin^r  to  due  procefls  of  law, 
and  the  equal  protection  of  the  laws. 

2*  The  Indiana  state  board  of  tax  com- 
mlssioners  for  the  assessment  of  rail- 
road property  has  the  same  peirer  in 

relation  to  the  property  and  asseflsment  over 
whloh  it  has  Jurisdiction  that  is  posBessed  by 
county  boards  as  to  bearlner  grievances  and 
making  corrections. 

8*  Courts  will  look  to  all  parts  of  a  stat- 
ute to  determine  the  legislative  purpose  and 
intent. 

4*  Courts  will  presume  the  Legislature 
intended  a  statute  to  be  reasonable,  constitu- 
tional, and  Just. 

6«  A  statute  irhich  will  admit  of  two  iuF 
terpretationSf  one  valid  and  the  other  in- 
valid, will  receive  the  interpretation  sustaining 
its  validity. 

6«  An  entire  statute  must  be  construed 
together  and  elTect  given  to  every  part  of 
it,  if  this  can  be  done  without  manifestly  violat- 
ing the  intent  of  the  Legislature. 

7*  A  railroad  company  is  not  denied 
the  equal  p  rotection  of  the  laws  in  the 
assessment  of  its  property  because  orig- 
inal Jurisdiction  of  the  assessment  and  valuation 
is  given  to  a  state  board  of  tax  commissioners, 
which  has  power  to  hear  grievances  and  make 
corrections,  instead  of  being  given  in  the  first 
instance  to  a  county  board,  as  in  the  case  of  other 
property,  with  the  right  of  appeal  to  the  state 
board. 


8.  A  law  which  applies  alike  to  all  per^ 
sons  under  like  circumstances  and  conditions 
does  not  deny  to  any  the  equal  protection  of  the 
laws. 

9.  IHie  process  of  law  in  the  assessment 
of  railroad  property  is  not  denied  to 

railway  companies  by  a  law  making  the  assess- 
ment of  a  state  board  of  tax  commissioners  Qnai 
where  it  allows  after  assessment  a  correction  in 
assessments  aod  valuation  on  the  showing  of  a 
railroad  company,  or  on  motion  of  the  board 
itself. 

10*  A  constitutional  provision  for  uni- 
form and  equal  tasmtion  is  complied 
with  in  respect  to  railroad  property  when  the 
same  basis  of  assessment  is  fixed  for  all  such 
prop^y  and  the  same  rate  fixed  for  all  property 
in  any  district  subject  to  taxation. 

11*  Providin§f  for  the  assessment  of 
railroad  property  by  a  state  board 

while  other  property  is  assessed  by  local  boards 
does  not  violate  a  constitutional  provision  giving 
the  Legislature  power  to  ''prescribe  such  regula- 
tions as  shall  secure  a  Just  valuation  for  tax- 
ation." 


12*   SuAcient  notice  of  the 
of  railroad  property  is  ^ven  by  the 

law  regulating  the  assessment  where  the  statute 
itself  fixes  the  time  of  the  meeting  for  grievances 
and  corrections  and  also  requires  each  company 
to  furnish  a  schedule  of  its  property  for  use  in 
the  asseesnient. 

18*  Courts  have  no  poorer  to  ^ve  any 
relief  a^^ainst  erroneous  assessments 

of  boards  whose  assessments  for  taxation  are 
made  final  by  statute. 

14*  A  statute  providinif  that  the  roll- 
in|f  stock  of  a  railroad  company  shall 
be  listed  and  taxed  in  the  several  counties, 
etOM  in  the  proportion  that  the  main  track  In 
such  county  bears  to  the  total  length  of  the  main 
track  does  not  impose  double  taxation  on  the 
ground  that  values  of  rolling  stock  taxable  in 


NoTJB.— The  assessment  and  taxation  of  railroads 
was  treated  In  a  noU  to  Cass  County  v.  Chicago,  B. 
ft  Q.  R.  Co.  (Neb.)  2  L.  R.  A.  188.   The  above  case  is 
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other  states  are  imported  into  the  state  for  tlie 
purpose  of  taxation. 

15.  The  coBt  of  the  construction  of  a 
railroad  and  the  equipment  thereof, 
the  market  value  of  its  stocks  and 
bonds*  and  Its  gross  and  net  eamin§^s» 

with  all  other  matters  appertaining:  thereto  that 
will  assist  in  arriving  at  a  true  cash  value  of  the 
property,  are  proper  for  consideration  in  deter- 
mining the  value  of  the  railroad  property  for 
taxation. 

1 6 .  Interstate  commerce  is  not  taxed  hy 

a  state  tax  on  the  track  of  a  railroad  company 
within  the  state  and  a  proportionate  part  of  Its 
rolling  stock. 

17.  Members  of  a  state  board  of  tax- 
ation are  not  judicial  officers  within  a 
constitutional  provision  requiring  Judicial  ofB- 
cers  to  be  elected  by  the  people. 

(Februarys,  1888.) 

APPEAL  b^  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marioo  County  re- 
fusing to  enjoin  the  collection  of  certain  taxes 
T^hich  had  been  assessed  against  the  plaintiff 
company.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baker  &  Daniels,  with  Mr.  John 
T.  Dye,  for  appellant: 

I.  The  Act  of  March  6,  1891,  is  a  violation 
of  the  14th  Amendment  of  the  Constitution  of 
the  United  States,  because  it  denies  to  one  class 
the  equal  protection  of  the  laws  granted  to  all 
other  persons  against  erroneous,  unjust,  and 
illegal  assessments  of  the  value  of  proper tv 
upon  which  taxes  are  to  be  laid,  in  that  it 
ffrants  to  fdl  persons  the  right  or  privilege  to 
be  beard  before  some  tribunal  authorized  to 
correct  errors  or  give  appropriate  relief  con- 
cerning the  correctness  or  legality  of  assess- 
ments or  inequalities  in  the  same,  or  mistakes 
of  fact  or  law,  or  illegal  conduct  of  those 
charged  with  the  duty  of  making  the  same, 
after  the  original  assessments  have  been  made, 
and  before  they  become  final  and  conclusive, 
as  a  protection  against  burdens  imposed  by 
such  mistakes  and  errors;  but  as  to  railway 
companies  the  Act  utterly  denies  ail  protection 
whatever  against  the  same  burdens  against 
which  others  are  protected. 

Railroad  cor  positions  are  persons  within  the 
intent  of  the  clause  in  section  1  of  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  which  forbids  a  state  to  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws. 

Santa  Clara  County  v.  Sot/them  Pa>e.  i?.  Co. 
118  U.  S.  396.  80  L.  ed.  118,  18  Am.  &  Eng. 
R.  R.  Cas.  182;  Minneapolis  d  St.  L.  R.  Co.  v. 
Becktoith,  129  U.  S.  27,  82  L.  ed.  685;  Pembina 
Consol.  Silver  Min.  d  Mill.  Co.  v.  Pennsylva- 
nia. 125  U.  8.  181,  81  L.  ed.  650. 

The  14th  Amendment  of  the  Constitution  in 
declaring  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  "equal  protection  of 
the  laws,"  imposes  a  limitation  upon  the  exer- 
cise of  all  the  powers  of  the  state  which  can 
touch  the  individual  or  his  property,  including 
among  tbem  that  of  taxation. 

San  Mateo  County  v.  Southern  Pac.  R.  Co.  7 
Sawy.  517,  8  Am.  &  Eng.  R.  R.  Cas.  1;  Santa 
Clara  County  v.  SouiJiern  Pac.  R.  Co.  supra. 

The  constitutional  guaranty  of  equal  protec- 
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tion  under  the  laws  not  only  extends  to  tax- 
ation, but  embraces  the  entire  process,  and 
includes  the  assessment  of  the  valuation  of 
property,  as  well  as  the  rate  of  percentage 
charged  thereon. 

Ibid.;  Scott  y.  Toledo,  36  Fed.  Rep.  397;  Min- 
neapolis d  St.  L.  R.  Co.  V.  BeekwiVi,  supra. 

The  14th  Amendment  means  that  no  person, 
or  class  of  persons,  sliall  be  denied  the  same 
protection  of  the  laws  that  is  enioyed  bv  other 
persons  or  classes  in  the  same  place  under  like 
circumstances. 

Missouri  v.  Lewis,  101  U.  S.  31.  25  L.  ed. 
992;  Barbier  v.  Connolly,  113  U.  S.  27.  28  L. 
ed.  923;  Henderson  v.  New  York,  92  U.  8.  259, 
28  L.  ed.  543;  Chy  Lung  v.  Freeman,  92  U.  8. 
275.  28  L.  ed.  550;  Ex  parte  Virginia,  100  U. 
S.  389,  25  L.  ed.  676;  Neal  v.  Ddaioare,  103  U. 
S.  870.  26  L.  ed.  567;  Soon  Iling  v.  Crowley,  113 
U.  S.  708.  28  L.  ed.  1145;  Yick  Wo  v.  Hopkins, 
118  U.  S.  867,  80  L.  ed.  225. 

The  denial  to  one  class  of  the  right  to  resort 
to  any  tribunal  to  correct  mistakes  of  law  or 
fact,  or  of  judgment  in  the  assessment  of  values 
for  taxation,  after  the  original  assessment  has 
been  made,  when  such  ri^t  is  by  law  granted 
to  all  other  classes,  is  a  denial  of  the  equal 
protection  of  the  law. 

San  Mateo  County  v.  Soutliern  Pae.  R.  Co. 
and  Santa  Clara  County  v.  Southern  Pae.  R. 
Co.  supra;  Lenty.  TUlson,  140  U.  S.  816.  35  L. 
ed.  419;  Minneapolis  d  St.  L.  R.  Co,  v.  Beek- 
with,  and  Scott  v.  Toledo,  supra. 

Citizens  cannot  be  classified  so  as  to  be 
denied  equal  protection  of  the  law. 

Wally  V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec 
511. 

In  Indiana,  under  a  law  providing  for  the 
levy  of  taxes  upon  property  according  to  its 
assessed  value,  there  can  be  no  classification 
subjectiDg  certain  classes  of  property  directly 
or  indirectly  to  a  higher  rate  of  assessment  than 
other  property. 

Ind.  Const,  art.  10,  §  1. 

The  question  as  to  unequal  protection  in  de- 
nying to  a  class  an  opportunity  to  question  the 
correctness  of  an  assessment  after  it  is  made, 
and  before  it  becomes  final  and  conclusive,  can- 
not arise  in  states  where  a  mode  is  secured  of 
confirming  or  contesting  the  charge  imposed  in 
ordinary  courts  of  justice,  before  it  becomes 
final. 

Davidson  v.  New  Orleans,  96  U.  8.  97-104. 
24  L.  ed.  616-619;  Hagar  v.  Reclamation  DiH. 
No.  108,  m  U.  S.  701,  28  L.  ed.  569;  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321,  29  L.  ed. 
414;  Scott  V.  Toledo,  supra;  Oarvin  v.  Dauss- 
man,  114  Ind.  429;  Lent  v.  TiUson,  supra. 

Any  proceeding,  the  result  of  which  is  to 
deprive  the  owner  of  his  properly,  or  to  impose 
upon  or  create  a  charge  against  it,  and  which 
is  carried  on  under  a  law  which  makes  no  pro- 
vision for  notice,  and  offers  the  owner  no  op- 
portunity to  be  heard  concerning  the  correct- 
ness of  the  assessment,  whether  the  amount 
charged  against  him  or  his  property  was  ascer- 
tained and  apportioned  in  good  faith,  and  in 
the  manner  provided  by  law,  is  a  contravention 
of  the  Constitution,  and  lacks  the  essential  ele- 
ments of  due  process  of  law. 

Oarvin  v.  Daussman,  and  Lent  v.  TiUson, 
supra, 

n.  The  board  considered  and  estimated,  and 
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included  and  blended,  in  the  valuation  of  ap- 
pellant's property  returned  by  it,  values  not 
within  its  jurisdiction. 

Santa  Clara  County  y,  /Southern  Pac,  R,  Co, 
118  U.  S.  a94,  30  L.  ed.  118;  Califarnia  v. 
Central  Pac,  R.  Co.  127  U.  S.  1,  82  L.  ed.  150. 

This  board  '*flxed  the  values  of  the  respective 
railroads  and  parts  of  roads"  within  the  state 
of  Indiana  for  taxation. 

a.  The  board  certifies:  "Making  liberal  al- 
lowances for  all  proper  deductions,  the  state 
board  of  tax  commissioners  has  fixed  the  values 
of  the  respective  railroads  and  parts  of  roads 
within  the  state  of  Indiana  for  taxation  on  the 
first  day  of  April,  1801,  as  hereinbefore  set 
forth.  In  arriving  at  the  basis  for  the  estimate 
of  said  values,  the  board  has  considered  the 
cost  of  the  construction  and  equipment  of  said 
roads,  the  market  value  of  the  stocks  and 
bonds,  and  the  gross  and  net  earnings  of  each 
of  said  roads,  and  all  other  matters  appertain- 
ing thereto  that  would  assist  the  boaitl  in  ar- 
riving at  a  true  cash  value  of  the  same,'' — that 
is,  "railroads  and  parts  of  roads." 

b.  This  certificate  is  conclusive  that  the 
value  which  the  board  agreed  upon  and  re- 
turned was  the  value  of  the  respective  '*  rail- 
roads and  parts  of  roads,"  dbd  includes  other 
property  besides  '^railroad  track"  and  "rolling 
stock." 

Coolev , Taxn .418:  Van  Rensselaer  v.  Witheek, 
7  N.  Y.*  517;  HogeUkamp  v.  Weeks,  37  Mich. 
422;  Clark  v.  Crane,  6  Mich.  151,  71  Am.  Dec. 
776;  Colby  v.  Russell,  3  Me.  227;  Fo^x&rofi  v. 
Nemns,  4  Me.  72;  Johnson  v.  Ooodridge,  16  Me. 
29;  Kellar  v.  Savage,  20  Me.  199;  Hinckley  y. 
Co<mer,  22  Hun,  263;  Westfall  v.  Preston,  49 
N.  Y.  349;  State  Auditor  v.  Jaeksoii  County, 
65  Ala.  142;  IXckison  v.  Reynolds,  48  Mich. 
158. 

"Words  are  to  be  taken  according  to  their 
customary,  not  their  original  or  classical  sig- 
nification." 

Lieber,  Uermeneutics,  p.  144;  Sedgw.  Stat. 
<&  Const.  L.  pp.  198.  220,  224,  247;  Emnsnlle, 
I.  d  C.  S.  L,  R.  Co.  V.  Meeds,  11  Ind.  274; 
Plumer  v.  Marathon  County  Suprs.  46  Wis. 
168;  Scheiher  v.  Kaehler,  49  Wis.  291. 

c.  It  is  also  conclusive  that  they  did  not 
assess  "railroad  track"  and  "rolling  stock"  at 
its  true  cash  value,  but  assessed  railroads  and 
parts  of  roads  for  purposes  of  taxation. 

As  to  the  meaning  of  the  word  "railroad, " 
see  also — 

Dunn's  Science  of  Taxation,  19;  Wood, 
Bailwav  Law,  pp.  315,  770,  955,  1618,  1640, 
1641.  l684;  Jones,  Railroad  Securities,  ^g  124, 
125,  181;  Illinois  M.  R.  Co.  v.  Barnett,  86111. 
818;  Coe  v.  McBrown,  22  Ind.  255;  Atlantic  db 
P.  R.  Co.  V.  Lesueur  (Ariz.)  1  L.  R.  A.  244,  87 
Am.  &  Eng.  R.  R.  Cas.870;  Com.  Y.Louisville  dt 
2i.  R.  Co.  89  Ky.  184, 87  Am.  &  Eng.  R.  R.Cas. 
419;  South  Nashville  8t.  R.  Co.  v.  Morrow,  2L. 
R.  A.  853,  87  Tenn.  406,  89  Am.  &  Eng.  R.  R. 
Cas.  521;  State  Railroad  Tax  Case,  92  U.  S. 
686,605, 28  L.  ed.  668, 670;  Ind.  Rev.  Stat.  1881. 
§$8987,3938,  8941,  8958;  Act  of  March  6, 
1861,  §  81;  Indianapolis,  C.  d  L.  R.  Co.  v. 
Kilner,  69  Ind.  71 ;  Toledo,  W.  d  W.  R.  Co.  v. 
iMfayette,  22  Ind.  269. 

ill.  The  state  board  of  tax  commissioners  I 
— acting  by  and  in  virtue  of  their  public  posi-  j 
tion  under  the  state  government,  in  the  name  i 
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of  and  for  the  state,  and  clothed  with  the  state's 
power,  in  making  the  valuation  of  appellant's 
property  upon  which  taxes  were  to  be  laid — 
denied  to  appellant  due  process  of  law. 

Ex  parte  Virginia,  100  U.  S.  847,  25  L.  ed. 
679;  Tick  Wo  v.  Hopkins,  118  U.  8.  378,  80  L. 
ed.  227,  and  cases  cited. 

What  the  law  denounces  when  done  by  a 
body  whose  errors  and  mistakes  can  be  cor- 
rected, becomes  more  odious,  as  it  is  more  dan- 
gerous, when  done  by  a  tribunal  whose  errors 
cannot  be  questioned  except  for  fraud  or  want 
of  jurisdiction. 

Lewis,  Em.  Dom.  420;  Peavey  v.  Wolfbor- 
ough,  87  N.  H.  286;  Patten's  Petition,  16  N.  H. 
277;  Harris  v.  Woodstock,  27  Conn.  567;  Len- 
nox V.  Knox  d  L.  R.  Co.  62  Me.  822;  Moskier 
V.  Shear,  102  111.  169,  40  Am.  Rep.  578;  John- 
son V.  Holyoke  Water  Pov>er  Co.  107  Mass. 
478. 

To  sustain  such  action  would  be  to  sanction 
and  justify  the  means  by  which  the  whole  sys- 
tem of  making  final  and  conclusive  assess- 
ments of  railroad  property  would  be  perverted 
and  corrupted. 

Moshier  v.  Shear,  supra. 

IV.  The  Act  of  March  6,  1891,  denies  due 
process  of  law  to  railroad  companies  in  the 
assessment  of  railroad  property  in  this,  that  it 
denies  them: 

1.  An  opportunity  to  be  heard. 

2.  In  an  orderly  proceeding  adapted  to  the 
nature  of  the  case. 

8.  In  which  they  can  defend,  enforce,  and 
protect  their  rights. 

4.  And  in  which  they  can  prove  any  fact 
according  to  the  usages  of  the  common  law 
which  would  be  a  protection  to  their  property, 
before  the  change  is  made  final  and  conclu- 
sive. 

Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
8.  709,  28  L.  ed.  572;  Stuart  v.  Palmer,  74  N. 
Y.  188,  80  Am.  Rep.  289;   CampbeU  v.  Dwig- 

fins,  88  Ind.  481;  Oarvin  v.  Daussman,  114 
nd.  429;  StaU  v.  Dodge  County,  20  Neb.  596; 
Peoj^  V.  Reynolds,  28  Cai.  Ill;  Patten  v. 
Oreen,  18  Cal.  829;  Darling  v.  Qunn,  50  HI. 
424;  Cleghorn  v.  PosUewaiU,  48  111.  428;  Orif^ 
fin  V.  Mixon,  88  Miss.  424;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  628;  Tick  Wo 
V.  Hopkins,  118  U.  S.  856,  80  L.  ed.  220;  Hur- 
tado  V.  California,  110  U.  8.  616,  28  L.  ed. 
282;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418.  88  L.  ed.  970;  San  Mateo  Coun- 
ty V.  Southern  Pac.  R,.  Co.  7  8a wy.  517, 8  Am. 
&  Eng.  R.  R.  Cas.  87;  Santa  Clara  County  v. 
Southern  Pac.  R.  Co.  118  U.  8.  894,  80  L.  ed. 
118,  13  Am.  &  Eng.  R.  R.  Cas.  182;  Palmer 
V.  McMahon,  183  U.  8.  660. 88  L.  ed.  772;  Lent 
V.  Tillson,  140  U.  8.  316,  85  L.  ed.  419. 

The  court  erred  in  excluding  evidence  as  to 
value  of  appellant's  "railroad  track." 

CummingsY.  Merchants  Nat.  Bank,  101 U.  8. 
156, 156,  25  L.  ed.  904;  Chicago,  B.  d  Q.  B. 
Co.  V.  CoU,  75  ni.  594. 

Mesers.  A.  O.  Smitht  Atty-Oen.,  John  W. 
Kern,  Albert  J.  Beveridg^e,  W«  A. 
Ketcham  and  A.  C.  Ayres,  with  Messrs. 
Cl»3rpool  &  CUtTpoolt  for  appellee: 

The  provisions  of  the  Tax  Law  of  1891,  now 

?[uestioned    for  the  first  time,  have  been  in 
orce  from  thirty -four  to  forty  years.    This 
ought  to  be  conclusive  as  to  their  constitution- 
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ality,  certainly  so  far  as  alleged  to  be  against 
our  state  CoDStitution. 

Btate  Board  of  Assesiors  v.  Central  R.  Co,  48 
N.  J.  L.  276;  Moer^  v.  Beading,  21  Pa.  188; 
Norri»  v.  Clymer,  2  Pa.  277;  Briscoe  v.  Bank 
of  Kentucky,  86  U.  8.  11  Pet.  267,  9  L.  ed.  709; 
J^eople  ▼.  Marshall,  6  111.  672. 

County  district  and  state  boards  of  equaliza- 
tion bave  in  this  state  alway  been  created  by 
acts  making  certain  officers  ex  officio  members 
of  such  board — the  boards  at  different  times 
being  created  by  making  different  officers  mem- 
bers of  the  board.  These  boards  have  often 
been  vested  with  original  and  final  jurisdiction. 

Tax  Law  of  June  21,  1852, 1  Gavin  &  Hord, 
88,  %  58:  Act  of  May  28. 1852, 1  Gavin  &  Hord, 
320,  §§  2. 5,  7;  Tax  Law  of  December  21, 1872. 
Acts  p.  57,  §g  150, 284;  Tax  Law  of  March  29, 
1881,  Rev.  SUt.  §  6402. 

The  present  mode  of  assessing  and  appor- 
tioning "railroad  track"  and  "rolling  stock" 
among  counties,  and  the  same  difference  in  the 
mode  of  assessing  such  property  and  other 
property,  had  its  inception,  in  this  state,  under 
Act  of  December  21,  1858,  and  has  continued 
ever  since  under  the  provision  of  every  tax 
law 

Acts  1858,  g  6,  pt  2, 1  Gavin  &  Hord,  85;  Act 
1872,  p.  57,  Returns,  gg  71-77,  79,  81;  Act 
1872,  Assessment,  g§  284,  291;  Act  1881,  Rev. 
Stat.  1881,  Returns,  gg  6860-6869,  6871;  Act 
1881,  Rev.  Stat.  1881,  Assessments,  ^^  6402, 
6410;  Act  1891,  p.  199,  Returns,  §§  76-^,  87; 
Acto  1891,  Assessment,  ^§  129,  187. 

And  the  law  of  Illinois,  a  similar  law,  has 
been  decided  constitutional. 

State  Hail/road  Tax  Cases,  92  U.  S.  575,  28 
L.  ed.  668. 

The  Indiana  and  Illinois  statutes  each  name 
the  time  and  place  of  the  meeting  of  the  state, 
boards  and  no  provision  is  made  for  the  giving 
of  other  notice.  This  is  all  the  notice  ''that 
due  process  of  law"  requires. 

Cooley,  Taxation,  pp.  861,  865;  State  Rail- 
road Tax  Cases,  supra;  Hagar  v.  Reclamation 
Diet.  No,  108.  Ill  U.  8.  701,  28  L.  ed.  519; 
Kentucky  Railroad  Tax  Cases,  115  U.  8.  821 , 
'<;9  L.  ed.  414;  Smith  v.  Rude  Bros,  Mfg,  Co. 
(Ind.)  April  8, 1892;  LouiwiVU  AN,  A,R,  Co, 
V.  StaU,  25  Ind.  177,  87  Am.  Dec.  858. 

The  Act  of  March  6,  1891,  respecting  tax- 
ation, does  not,  as  a  matter  of  law,  require 
any  interstate  railway  corporation  to  be  charged 
with  and  pay  taxes  in  Indiana  upon  the 
entire  "rolling  stock"  and  equipment  of  their 
entire  interstate  lines  of  railway  upon  the  mile- 
age basis.  Even  if  it  did,  this  would  not  be 
taxation  of  property  out  of  the  state.  A  cor- 
rect construction  of  sections  80,  88,  and  85  of 
the  Act,  by  themselves,  demonstrates  this,  and 
when  construed  with  the  remainder  of  the  law, 
as  they  must  be,  leaves  no  room  for  contro- 
versy. 

Act  March  6,  1891,  §S  78-80,  88,  85,  120; 
P&rter  v.  Rockford,  R.  L  i  St,  L,  R  Co.  76  HI. 
561;  State  Railroad  Tax  Cases,supra;  St.  Louis, 
F.  cfc  T.  H.  R.  Co.  V.  Surrell,  88  111.  585:  Pot- 
ter's Dwarr.  Stat.  pp.  128,  678;  Stout  v.  Grant 
County  Comrs.  107  Ind.  848. 

Said  Act  does  not,  as  a  matter  of  law,  require 
or  permit  the  importation  of  any  value  situated 
in  other  states  for  taxation  here;  its  purpose  is 
merely  to  provide  for  taxation  of  certain  rail- 
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road  property  within  the  state,  and,  to  that 
end,  provide  means  of  ascertaining  **the  true- 
cash  value"  thereof. 

Act  March  6,  1891,  gg  78, 88,  85,  120;  P&rter 
V.  Rockford,  H.  /.  dk  St.  L.  R.  Co,  supra;  Kan- 
sas Pnc.  R.  Co.  V.  Riley  County  Comrs.  20  Kan^ 
141 ;  St^tte  Railroad  Tax  Cases  and  St.  Louis,  V. 
db  T,  H.  R,  Co.  V.  Surrell,  supra. 

Nor,  as  a  matter  of  fact,  did  the  state  board 
of  tax  commissioners  value  and  assess  any 
propertv  whatever  beyond  its  jurisdiction.  It 
ass^sed  "railroad  track"  and  * 'rolling  stock"* 
of  appellant  within  the  state  of  Indiana  only. 

Rapalle  &  Lawrence.  Law  Diet.;  Anderson, 
Law  Diet.;  Black,  Law  Diet.:  Bouvier,  Law 
Diet. ;  Abbott,  Law  Diet ;  Winfleld.  Adjudged 
Words  and  Phrases. 

It  is  an  elementary  rule  of  statutory  con- 
struction that  an  evil  to  be  removed  and  the 
remedy  provided  shall  be  considered. 

Miller,  Const,  p.  82. 

The  interstate  commerce  clause  of  the  Federal 
Constitution  was  not  intended  to  prevent  the 
taxation  by  a  state  of  property  within  its 
borders  merely  because  such  property  was 
used  in  interstate  commerce. 

So  that  even  if  It  were  true  that  the  "railroad 
track"  and  "rolliif|g  stock"  of  appellants  within 
the  state  were  useid  in  interstate  commerce, 
they  would  still  be  liable  to  taxation  by  the 
stale 

Sherlock  v.  Ailing,  98  U.  S.  99, 28  L.  ed.  819; 
Pullman  Palace  Car  Co,  v.  Pennsylvania.  141 
U.  8.  18,  85  L.  ed.  618;  Pullman  Palace  Car 
Co.  V.  Hayuiard,  141   U.  8.  86,  85  L.  ed.  621. 

The  Tax  Law  of  the  state  of  Kansas,  upheld 
by  above  decision. 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U. 
S.  865,  27  L.  ed.  419;  Jtarye  v.  Baltimore  db  0. 
R.  Co.  127  U.  S.  IIQ,  82  L.  ed.  94;  StaU  Tax 
on  Railway  Gross  Receipts,  82  U.  8.  15  Wall: 
284,  21  L.  ed.  164;  Western  U.  Teleg.  Go.  y. 
AttyGen.  of  MassachusetU,  125  U.  3.  580,  81 
L.  ed.  790;  Atty-Gen  of  Massachusetts  v.  Wes- 
tern U,  Teleg.  Co,  141  U.  8.  40,  35  L.  ed.  628; 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  817^ 
86  L.  ed.  994;  Charlotte,  C,  A  A.  R  Co,  v. 
Gibbes,  142  U.  S.  886, 85  L.  ed.  1051;  LeloupY, 
Port  of  Mobile,  127  U.  8.  540,  82  L.  ed.  811. 

The  duties  required  of  and  powers  conferred 
upon  the  board  by  the  Act  are  not  judiciaL 
The  board  is  not  a  court. 

StaU  Tax-ljiw  Cases,  54  Mich.  898:  Lyon 
County  Comrs,  v.  Sergeant,  24  Kan.  572; 
Wilson  V.  Price-Raid  Auditing  Commission 
of  State,  81  Kan.  257;  Auditor  of  States,  Atchi- 
son T.  db  S.  F,  R,  Co,  6  Kan.  500;  Hannibal 
A  St,  J.  R,  Co,  V.  State  Board  of  Equalization, 
64  Mo.  294;  Hardenburgh  v.  Kidd,  10  Cal.  402; 
State  V.  Wood,  110  Ind.  82;  Langenberg  v. 
Decker  (Ind.)  16  L.  R.  A.  108. 

The  tax  commissioners  whom  the  law  pro- 
vides shall  be  appointed  by  the  governor  are 
properly  so  appointed. 

Ind.  Const  art.  5,  §§  16,  18;  Ind.  Const  art. 
15,  g  1;  State  v.  Hyde,  18  L.  R  A.  79,  129  Ind. 
296. 

If,  however,  the  Constitution  requires  said 
tax  commissioners  to  be  elected  by  the  people, 
as  appellant  contends,  still  they  would  hold 
their  office  legally  by  appointment  from  the 
governor  until  the  people  elect  them. 

Ind.   Const,   art.  5,  g  18;  Ind.   Rev.   Sut. 
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§  4648:  Statey.  PeeOe,  8  L.  R.  A.  228,  121  Ind. 
495;  Btait  v.  Hyde,  121  Ind.  20;  8iaU  v.  Qi/rly, 
122  Ind.  17. 

Even  if  all  this  were  not  true,  and  they  were 
de  facto  officers  and  not  officers  dt  jure,  still, 
«8  to  third  parties  and  the  public,  their  acts 
as  such  officers  de  facto  are  valid  and  binding. 

Mechem,  Pub.  Off.  §  828  et  seq.;  Blackman 
V.  ^a^e,12  Ind.  556;  BunserMV  v.  Mace,  18 
Ind.  27;  GumberU  v.  Adam9  Exp,  Co,  28  Ind. 
181. 

The  duties  and  powers  conferred  upon  the 
governor,  auditor  and  secretary  of  stale,  by 
said  law,  are  properly  so  conferred. 

State  TtixLaw  Ga%ei,  54  Mich.  898:  Lyon 
County  Comrs,  v.  Sergeant,  24  Kan.  672;  Wil- 
^on  V.  Price- Raid  Auditing  Commissnon  of 
State,  Avditor^ State  v.  Atchison,  T.  A  S.  F, 
It  Co.,  Hannibal  db  St.  J.  R.  Co.  v.  State 
Board  of  Equalization,  Hardenburgli  v.  Kidd, 
State  V.  Wohd,  and  Langenberg  v.  Decker,  su- 
pra. 

Practical  construction  of  similar  statutes 
under  our  Constitution  prove  that  such  powers 
as  are  conferred  by  the  tax  laws  upon  the  ^v- 
ernoT,  auditor,  and  secretary  of  state  are  prop- 
er rly  so  conferred. 

kovey  V.  State,  119  Ind.  8"?6;  Bruce  v.  Schuy- 
/er,  9  111.  221,  46  Am.  Dec.  447;  Rogers  v. 
Goodwin,  2  Mass.  475;  Franklin  Cavnty  Comrs. 
V.  Bunting,  HI  Ind.  143;  Weaver  v.  Templin, 
JlSImi.  298,  801;  Stuart  v.  Laird,  5  U.  8.  1 
Cranch,  299,  2  L.  ed.  116;  Martin  v.  Hunter, 
14  U.  S.  1  Wheat.  804,  4  L.  ed.  97;  Cohens  v. 
Virginia,  19  U.  S.  6  Wheat.  264,  5  L.  ed.  257; 
Ogden  v.  Saunders,  25  U.  8.  12  Wheat.  218, 
290,  6  L.  ed.  606,  632;  Afinor  v.  ffappersett, 
88  U.  S.  21  Wall.  162,  22  L.  ed.  627;  State  v. 
Parkinson,  5  Nev.  15;  Pike  v.  Megoun,  44  Mo. 
491:  People  v.  La  Salle  County  Suprs.  100  111. 
495;  State  v.  French,  2  Pinn.  181. 

The  Act  of  March  6,  1891.  is  in  accord  with 
the  14th  Amendment  to  the  Constitution  of 
the  United  States  in  that: 

(1)  (a)  It  does  not  deprive  or  permit  the  depri- 
vation from  the  owners  of  railroad  property — 

1.  Without  notice,  but  to  the  contrary,  pre- 
scribes and  provides  for  a  good  and  sufficient 
notice. 

2.  Without  a  hearing,  but  on  the  contrary, 
provides  a  proper  and  sufficient  opportunity  to 
be  heard. 

Cooley,  Const.  Lim.  chap.  11,  p.  480;  2  Hare. 
Am.  Const.  Law,  p.  836;  Dent  v.  West  Vir- 
ginia, 129  U.  8.  114,  32  L.  ed.  623;  Mai-tin  v. 
Mott,  25  U.  S.  12  Wheat.  19,  6  L.  ed.  587;  Ex 
jmrte  Milligan,  71  U.  8.  4  Wall.  2,  18  L.  ed. 
281;  Cunningham  V.  Neagle,  186  U.  8.  1,  84  L. 
ed.  55;  Chicago,  M.  <St  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  8.  467,  33  L.  ed.  980;  Pennoyer  v. 
^eff,  95  U.  8.  733,  24  L.  ed.  572;  Hyland  v. 
Brasiil  Block  Coal  Co.  128  Ind.  386;  Hyland  v. 
Central  Iron  <fc  Steel  Co.  13  L.  R.  A.  515,  129 
Ind.  68;  Smith  v.  Rude  Bros.  Mfg.  Co.  (Ind.) 
Apr.  8,  1892;  Kuntz  v.  Svtnption,  2  L.  R.  A. 
655.  117  Ind.  1;  Huart  v.  Palmer,  74  N.  Y. 
188,  80  Am.  Rep.  289;  Cooley,  Taxn.  864,  866: 
1  Desty.  Taxn.  599,  600;  St.  Louis,  I.  M.  <fe  S. 
R.  Co.  V.  Worthen,  7  L.  R.  A.  374.  52  Ark. 
529:  Adsit  v.  Lieb,  76  111.  198;  Porter  v.  Rock- 
ford,  R.  L  d  St.  L.  R.  Co.  76  III.  561;  Pacific 
Hotel  Co.  V.  Lieb,  83  111.  608:  Cincinnati,  N.  0. 
<fe  T.  P.  R.  Co.  V.   Com.  81   Ky.  611;  State  v. 
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Runyon,  41  N.  J.  L.  104;  New  York  v.  Da- 
venport, 92  N.  Y.  610;  State  Railroad  Tax 
Cases,  92  U.  8.  676,  28  L.  ed.  668;  Kentucky 
Railroad  Tax  Cases,  116  U.  8.  881,  29  L.  ed. 
416;  Louisville,  N.  A.  AC.  R.  Co.  v.  Boney, 
8  L.  R.  A.  486.  117  Ind.  501;  Hannibal  A  St. 
J.  R.  Co.  V.  State  Board  of  Equalization,  64 
Mo.  294;  Kansas  Pae.  R.  Co.  v.  Riley  County 
Comrs.  20  Kan.  141;  St.  L<mis,  V.  dk  T.  H.  R. 
Co.  V.  Surrell,  88  111.  535;  Republic  L.  Ins.  Co. 
V.  Pollak,  75  111.  298:  Case  v.  Dean,  16  Mich. 
12;  Sterling  Gas  Co.  v.  Higby,  184  D).  668;  Rl- 
inois  A  St.  L.  R.  A  C.  Co.  v.  Slookey,  122  III. 
858;  Lou>ai  v.  Middlesex  County  Comrs.  9  L.  R. 
A.  356. 162  Mass.  880. 

{b.)  That  it  does  not  deny  to  the  owners  of 
railroad  properly  the  equal  protection  of  the 
laws,  but  on  the  contrary  sufficientlv  and 
amply  provides  by  law  for  their  protection. 

State  Board  of  Assessors  v.  Central  R.  Co.  48 
N.  J.  L.  276;  Hotey  v.  Sfate,  119  Ind.  886; 
Hovey  v.  State,  Id.  396;  Missouri  River,  S.  F. 
A  G.  R.  Co.  V.  Morris,  7  Kan.  210:  Francis  v. 
Atchison,  T.  A  S.  F.  R.  Co.  19  Kan.  303;  Du- 
buque V.  Chicago,  D.  A  M.  R.  Co.  47  Iowa, 
196:  LouisciUe  AN.  A.  R.  Go.  v.  State,  26 
Ind.  180,  87  Am.  Dec.  858;  Home  Ins.  Co.  v. 
New  York,  184  U.  8.  594, 33  L.  ed.  1025:  BelVs 
Gap  R.  Co.  V.  Pennsylvania,  184  U.  8.  232,  83 
L.  ed.  892;  State  v.  Haworth,  7  L.  R.  A.  240, 
122  Ind.  462;  Upshur  County  of  W.  Va.  v. 
Rich,  135  U.  S.  467,  84  L.  ed.  196;  Low  v. 
Lincoln  County  Ct.  27  W.  Va.  785;  Mvnn 
V.  lUinois,  94  U.  8.  113,  24  L.  ed.  77;  Budd 
V.  New  York,  148  U.  8.  517,  36  L.  ed. 
247;  Hally.  De  Cvir,  95  U.  8. 485,  24  L,  ed.  548; 
Missouri  y.  Lewis,  101  U.  8.  22,  26  L.  ed. 
989;  So<m  Hing  v.  Crawley,  118  U.  8.  708,  28 
L.  ed.  1145;  Barbiery.  ConnoUy,  113  U.  8.  27, 
28 L.  ed.  928;  WurUv.  Hoagland,lli  U.8.  606. 
29  L.  ed.  229;  Missouri  Pae.  R.  Co.  v.  Humes, 
116  U.  8.  612.  29  L.  ed.  463:  Chicago  A  N.  W. 
R.  Co.  V.  McLaughlin,  119  U.  8.  566, 30  L.  ed. 
477;  Hayes  Y.  Missouri,  120  U.  8.  68,  30  L.  ed. 
678;  Pembina  Cotisol.  Silver  Min.  A  Mill.  Co. 
V.  Pennsyhania,  126  U.  8.  181,  81  L.  ed.  650; 
Dow  V.  Beidelman,  126  U.  8.  680,  81  L.  ed. 
841;  P&weU  v.  Pennsylvania,  127  U.  8.  678,  32 
L.  ed.  263;  Missouri  Pae.  R.  Co.  v.  Mackey,  127 
U. 8. 205,  82  L.  ed.  107;  WaUton  v.  Nevin,\^  U. 
8.  578, 82  L.  ed.  544:  Minneapolis  AS.L.R  Co. 
V.  Beokwith,  129  U.  8.  26,  82  L.  ed.  585;  Louis- 
ville N.  R.  Co.  V.  Woodson,  184  U.  8.  614,  33 
L.  ed.  1082;  Natal  v.  /x>uisiana,  139  U.  8.  621, 
86  L.  ed.  288;  Charlotte,  C.  A  A.  R.  Co.  v. 
Gibbes,  142  U.  8.  886,  86  L.  ed.  1051;  Horn 
Silver  Min.  Co.  v.  New  Yo9'k,  148  U.  8.  305, 
86  L.  ed.  164. 

Assuming  that  the  law  is  constitutional  and 
the  board  of  state  tax  commissioners  legally 
constituted,  then  its  record  kept  in  pursuance 
of  the  requirements  of  the  statute  is  conclusive 
as  against  collateral  attack. 

JatUion  v.  Carroll  County  Comrs.  89  Ind.  5; 
McBneney  v.  Sullivan,  125  Ind.  407;  Ryan  v. 
Varga  A  B.  M.  R.  Co.  87  Iowa,  78;  Clay 
County  Comrf.  v.  MarJde,  46  Ind.  96;  Cooper 
V.  Sunderland,  8  Iowa,  114;  United  States  v. 
Arredondo,  31  U.  8.  6  Pet.  691,  8  L.  ed.  547; 
Evansville,  I.,  AC.  S.  L.  R.  Co.  v.  Ecansville, 
15  Ind.  895:  Weir  v.  5tote,  96  Ind.  811;  Eddy 
V.  Wilson,  43  Vt.  862;  Sykes  v.  Keating,  118 
Mass.  517;  HaUeckv.  Boylston,  117  Mass.  469; 
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Stougkton  Third  School  Dist  v.  Atherton,  12 
Met.  106;  BracOmry  v.  Benton,  69  Me.  194; 
May  hew  v.  OayHead  Dist.  13  Allen,  184;  Cam- 
eron V.  School  Dist.  in  North  Hero,  42  Vt.  509; 
Beebe  v.  Scheidt,  18  Ohio  St.  406;  Pierce  v. 
FrtpAf,  45  How.  Pr.  1;  Holland  v.  Eldredge, 
48  N.  Y.  457;  Pfopfo  v.  Zeyst,  28  N.  Y.  146; 
Stevenson  V.  5^y  UYy,  26  Mich.  44;  Hall  v. 
People,  21  Mich.  466;  P«?pfe  v.  Madison  Coun- 
ty Suprs.  125  111.  884. 28  111.  App.  886;  Andreics 
V.  Boylston,  110  Mass.  214. 

The  state  board  of  tax  commissioners,  in  as- 
sessing values  upon  railroad  property,  may 
act  upon  their  own  knowledge  and  judg- 
ment, without  evidence  other  than  the  returns 
made  by  the  railroad  companies,  and  for  the 
enlightenment  of  their  judgment  may  seek 
information  whence  and  m  what  manner  they 
deem  best. 

Kansas  Pac.  E.  Co.  v.  Biley  Covnty  Comrs. 
20  Kan.  141;  Case  v.  Dean,  16  Mich.  12;  St, 
Louis,  V.  &  T.  H.  i?.  Co.  v.  SurreU,  88  111. 
586;  Pacific  Hotel  Co.  v.  Lid>,  88  HI.  602;  Por- 
ter V.  Bockford,  R.  1.  &  St.  L,  E.  Go.  76  III. 
661;  Lowell  V.  Middlesex  County  Comrs.  9  L.  R. 
A.  856,  152  Mass.  880;  Sterling  Qas  Co.  v. 
Higby,  184  111.  668;  State  Eailroad  Tax  Cases, 
92  U.  8.  610,  28  L.  ed.  672. 

Courts  cannot  inquire  into  the  mental  pro- 
cesses of  the  assessing  officers,  for  the  purpose 
of  determining  as  to  whether  their  assessment 
was  or  was  not  made  upon  a  proper  basis,  and 
evidence  addressed  to  such  purpose  is  incom- 
petent. 

Eepublic  L.  Ins.  Co.  v.  PoUak,  76  111.  298; 
People  V.  Barker,  48  N.  Y.  70;  Case  v.  Dean, 
16  Miss.  12. 

In  assessing  railroad  track,  the  state  board 
should  take  into  consideration  the  whole  road 
or  system,  within  and  without  the  state,  its 
earning  capacity,  termini,  and  all  other  cir- 
cumstances and  facts  connected  therewith, 
which  to  them  seem  necessary,  to  enable  them 
to  tx  the  value  of  the  property  within  their 
jurisdiction. 

People  V.  Barker.  State  Eailroad  Tax  Cases, 
and  l^orter  v.  Eockford,  E.  2.  cfc  St.  L.  E.  Co. 
supra,  and  cases  cited. 

Olds,  J.,  delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  appellant 
against  the  appellee  to  enjoin  the  collection  of 
taxes  assessed  against  the  appellant  railway 
company  by  the  state  board  of  tax  commis- 
sioners of  Indiana. 

The  plaintiff  is  a  corporation  organized  un- 
der the  laws  of  Ohio  and  Indiana,  and  is  and 
has  been  for  several  years  engaged  in  the  busi- 
ness of  a  common  carrier  of  freight  and  pas- 
sengers, and  in  operatinfl:  a  system  of  railroads 
in  the  states  of  Ohio,  Inaiana,and  Illinois,  hav- 
ing various  lines  of  railroads  in  Indiana  and  its 
railroad  track  and  rolling  stock  was  assessed 
for  taxation  by  the  said  stale  board  of  tax  com- 
missioners, under  the  Act  of  the  Legislature  of 
Indiana,  approved  March  6,  1891. 

The  principal  question  involved  in  this  case 
relates  to  the  constitutionality  and  validity  of 
the  law  under  which  the  appellant's  property 
was  assessed,  though  around  this  question 
cluster  some  others  which  we  will  consider 
later  on. 

The  Act  makes  provision  for  the  assessment 
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of  real  and  personal  property  by  township  and 
countv  assessors,  creates  a  county  board  of 
equalization  in  each  county  in  the  state, and  sec- 
tion 114  gives  to  such  county  boards  "power  to 
hear  complaints  of  any  owner  of  personal  prop- 
erty except  railroad  cracks  and  rolling  sto(dc 
of  railroads,  to  equalize  the  valuation  of  prop- 
perty  and  taxables,"  and  provides  that  '*  it  shall 
pass  upon  each  valuation,  and  may,  on  suffi- 
cient cause  being  shown,  or  on  its  own  motion^ 
correct  the  assessment  or  valuation  of  any 
property  in  such  manner  as  will  in  its  judg- 
ment make  the  valuation  thereof  just  and 
equal,"  and  provides  that  ''appeals  shall  lie 
from  the  decision  of  any  county  board  of  re- 
view to  the  state  board  of  tax  commissioners, 
which  shall  hear  and  determine  the  same  in 
such  manner  as  it  may  by  its  rules  prescribe, 
and  certify  its  decisions,  which  shall  be  final ^ 
to  the  proper  county  auditor." 

In  relation  to  the  assessment  of  railway 
property  the  Act  provides,  sec.  77:  **Between 
the  first  day  of  April  and  the  first  day  of  June 
of  the  year  eighteen  ninety -one,  and  at  the  same 
time  in  each  year  thereafter,  when  required  by 
the  county  auditor,  any  person,  company  or 
corporation  so  owning,  managing  operating 
or  constructing  a  railroad  shall  make  and  file 
with  the  county  auditor  of  the  respective  coun- 
ties in  which  the  railroad  may  be  located,  a 
statement,  or  schedule,  verified  by  the  oath  of 
such  person,  or  the  president  and  secretary  of 
such  corporation,  showing  the  property  held 
for  rieht  of  way,  and  the  length  of  the  main 
and  all  side  or  second  tracks  and  terminals  in 
such  county,  and  in  each  city  or  town  through 
or  into  which  the  road  may  run,  and  describe 
such  tract  of  land  other  than  a  city  or  town 
lot  through  which  the  road  may  run,  in  ac- 
cordance with  the  United  States  or  other  sur- 
veys, giving  the  width  and  length  of  the  strip 
of  land  held  in  each  tract  and  the  number  of 
acres  thereof.  They  shall  also  state  the  value 
of  improvements  and  stations  located  on  the 
right  of  way.  New  companies  shall  make 
such  statements  in  April  next  after  the  location 
of  their  roads.  When  such  statements  shall 
have  been  once  made,  it  shall  not  be  necessary 
to  repeat  the  description  as  hereinbefore  re- 
quired, unless  directed  so  to  do  by  the  county 
auditor;  but  the  company  shal(  during  the 
month  of  April  annually  report  the  value  of 
such  propertjr,  by  the  description  set  forth  in 
the  next  section  of  this  Act,  and  note  all  addi- 
tions or  changes  in  such  right  of  way  as  shall 
have  occurred." 

Sec.  78.  "Such  right  of  way  including  the 
superstructures  main,  side  or  second  track  and 
terminals,  turntable,  telegraph  poles,  wnres,  in- 
struments, and  other  appliances  and  stations 
and  improvements  of  the  railroad  company  on 
such  right  of  way,  (excepting  machinery,  sta- 
tionary engines,  and  other  fixtures,  which  shall 
be  considered  personal  property),  shall  be 
held  to  be  real  estates  for  the  purpose  of 
taxation,  and  denominated  'railroad  track, ^ 
and  shall  be  so  listed  and  valued,  and  shall  be 
described  in  the  assessment  thereof  as  a  strip 
of  land  extending  on  each  side  of  such  railroad 
track  and  embracing  the  same,  together  with 
all  the  stations  and  improvements  thereon,  com* 
mencing  at  a  point  where  such  railroad  track 
crosses  a  boundary  line  in  entering  the  couo- 
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ty,  towDship,  city  or  town,  extending  lo  the 
point  jvhcre  sucb  track  crosses  the  boundary 
fine  leaving  such  county,  township,  city  or 
town  to  the  point  of  termination  in  the  same  as 

the  case  may  be,  containing acres  more  or 

less,  (inserting  name  of  county,  township,  city 
or  town  or  boundary  line  of  the  same,  and 
number  of  acres  and  length  in  feet)  and  when 
advertised  or  sold  for  taxes,  no  other  descrip- 
tion shall  be  necessary  to  convey  a  good  title 
to  the  purchaser." 

Section  79  declares  that  the  railroad  track 
shall  be  listed  and  taxed  in  the  several  counties, 
etc. 

Section  80  declares  that  *'the  movable  prop- 
erty belonging  to  a  railroad  company  shall  be 
held  to  be  personal  property  and  denominated 
for  the  purpose  of  taxation  'rolling  stock;' 
such  rollinff  stock  shall  be  listed  and  taxed  in 
the  several  counties,  townships,  cities,  and 
towns  in  the  proportion  that  the  main  track 
used  or  operated  in  such  county,  township, 
city  or  town  bears  to  the  length  of  the  main 
track  used  or  operated  by  such  person,  com- 
pany, or  corporation,  whether  owned,  operated 
or  leased  by  him  or  them  in  whole  or  in  part." 

Section  81  provides  for  the  taxation  of  tools, 
materials  for  repairs,  etc.,  in  the  county,  town- 
ship, citv  or  town  where  the  same  may  be  on 
the  Ist  day  of  April  of  each  year,  and  section 
82  provides  for  the  taxation  of  all  real  estate 
of  any  railroad  other  than  that  denominated 
railroad  track  and  improvements  thereon  as 
lands  and  lots  in  the  county,  township,  city  or 
town  where  situated. 

Section  88  declares  that  between  the  first 
day  of  April  and  the  first  day  of  June  of  each 
year,  **every  person,  company  or  corporation 
owning,  constructing  or  operating  a  railroad 
in  this  state  shall  return  to  the  county  auditor 
a  list  or  schedule,  verified  by  the  oath  of  such 
person  so  owning,  constructing,  or  operating 
if  an  individual,  or  if  a  company  or  corpora- 
tion, by  the  oath  of  the  superintendent  or  sec- 
retary of  such  company  or  corporation,  which 
shall  contain: 

' '  First.  A  full  and  correct  detailed  in ventorv 
of  all  the  rolling  stock  belonging  to  or  leased, 
hired,  used,  or  operated  by  such  company,  and 
which  shall  distinctly  set  forth  the  number  of 
locomotives  and  tencfers  of  all  classes,  passen- 

fer  cars  of  all  classes,  sleeping,  chair  and 
ining  cars,  express  cars,  baggage  cars,  horse 
cars,  cattle  cars,  coal  cars,  platform  cars, 
wrecking  cars,  freight  cars,  flat  cars,  pay 
cars,  hand  cars,  tank  or  oil  cars,  and  all 
other  kinds  of  cars,  and  the  true  cash  value 
thereof  on  the  first  day  of  April  of  the  cur- 
rent year  shall  be  set  opposite  each  of  them. 
Such  list  or  schedule  shall  also  set  forth  the 
number  of  miles  of  main  track  on  which  such 
rcilling  stock  is  used  in  the  state  of  Indiana. 
For  the  purpose  of  taxation  such  rolling  stock 
leased  or  hired  from  persons  or  corporations 
other  than  the  railroad  companies,  shall  be 
deemed  the  property  of  the  railroad  company 
leasing  the  same,  and  for  that  purpose  shall  be 
valued  at  such  proportion  of  the  full  value 
thereof  as  the  time  during  which  the  same  is 
used  on  such  railroad  durmg  the  year  bears  to 
the  whole  year." 

Second.  Such  list  shall  also  contain  a  full 
and  correct  inventory  of  all  other  personal 
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property  of  such  railroad  company  not  specifi- 
cally taxed,  including  tools,  etc.,  separated  and 
classified  into  particular  county,  township,  etc.^ 
where  the  same  may  be  on  the  first  day  of 
April. 

The  third  subdivision  provides  for  an  inven- 
tory of  real  estate  other  than  that  denominated 
"railroad  track." 

Section  84  makes  it  the  duty  of  county  audi- 
tors to  return  to  the  proper  assessors  a  copy  of 
the  lists  as  contained  in  the  second  and  third 
specifications  to  be  assessed  by  such  assessors, 
the  same  to  be  treated  in  all  respects  in  regard 
to  assessments  and  equalization  as  other  sim- 
ilar property  belonging  to  individuals. 

Section  86  reads  as  follows:  ''At  the  same 
time  that  the  lists  or  schedules  as  hereinbefore 
required  to  be  returned  to  the  county  auditor, 
the  person,  company,  or  corporation  running, 
operating,  or  constructing  any  railroad  in  this 
state  shall,  under  the  oath  of  such  person,  or 
the  secretary  or  superintendent  of  such  com- 
pany or  corporation,  return  to  the  auditor  of 
state  sworn  statements  or  schedules,  first,  of 
the  property  denominated  'railroad  track,' 
giving  the  length  of  the  main  and  side  or  sec- 
ond tracks  ana  turnouts,  and  showing  the  pro- 
portions in  each  county  and  township  and  the 
total  in  \he  state.  Second,  the  rolling  stock, 
whether  owned  or  hired,  giving  the  length  of 
the  main  track  in  each  county  and  the  entire 
length  of  the  road  in  this  state.  Third,  show- 
ing'the  number  of  ties  in  track  per  mile,  the 
weight  of  iron  or  steel  per  yard  used  in  the 
main  and  side  tracks,  what  joints  or  chains  are 
used  in  the  track,  the  ballasting  of  road, 
whether  graveled,  stone  or  dirt,  the  number  and 
quality  of  buildings  or  other  structures  on 
'  railroad  tracks,'  the  length  of  time  iron  or 
steel  in  track  has  been  useid  and  the  length  of 
time  the  road  has  been  built.  Fourth,  a  state- 
ment or  schedule  showing  (1)  the  amount  of 
capital  stock  authorized,  and  the  number  of 
shares  into  which  such  capital  stock  is  divided; 
(2)  the  amount  of  capital  stock  paid  up;  (8)  the 
market  value,  or  if  no  market  value,  then  the 
actual  value  of  the  shares  of  stock;  (4)  the  total 
amounts  of  all  indebtedness  except  for  current 
expenses  for  operating  the  road ;  (5)  the  total 
listed  valuation  of  all  its  tangible  property  in 
this  state.  Such  schedule  shall  be  made  in 
conformity  to  such  instructions  and  forms  as 
may  be  prescribed  by  the  auditor  of  state." 

Action  89  subjects  the  persons,  companies, 
and  corporations  to  a  penalty  for  failure  to  file 
such  reports. 

Section  87  reads  as  follows:  "  The  auditor 
of  state  shall  annually,  on  the  meeting  of  the 
state  board  of  tax  commissioners,  lay  before 
said  board  the  statements  and  schedules  here- 
in required  to  be  returned  to  him,  and  said 
board  shall  assess  such  property  in  the  manner 
hereinafter  provided."  « 

Section  117  creates  the  state  board  of  tax 
commissioners.  It  provides  that,  "immediate- 
ly upon  the  taking  effect  of  this  Act,  the  gov- 
ernor shall  appoint  two  skilled  and  competent 
persons,  not  more  than  one  of  whom  shall  be 
of  the  same  political  party,  who  together  with 
the  secretary  of  state,  auditor  of  state  and  gov- 
ernor, the  last  three  of  whom  shall  ex  officio  be 
members,  and  the  governor,  chairman  thereof, 
shall  constitute  and  be  a  board  to  be  denom- 
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inated  the  stale  board  of  tax  commissioners, 
who  shall  perform  the  duties  and  have  the 
powers  hereinafter  specified. 

Section  118  requires  the  governor  to  com 
misRion  the  persons  so  appointed  and  that  they 
shall  each  give  bond,  with  sureties,  in  the  sum 
of  $10,000,  and  section  119,  fixes  the  term  of 
ofiice  of  such  commission.  Of  the  members 
first  appointed  one  shall  hold  for  two  and  the 
other  for  four  years,  and  thereafter  they  shall 
hold  their  offices  for  four  years. 

ISection  120  and  some  of  the  sections  next 
following  prescribe  the  duties  and  powers  of 
the  board.  The  ninth  subdivision  of  section 
120  authorizes  the  board  **  to  make  such  rules 
and  regulations  as  the  board  shall  deem  proper 
to  effectually  cany  out  the  purposes  for  which 
the  board  is  constituted  and  to  make  all  neces- 
sary rules  and  regulations  not  inconsistent 
wiih  law,  as  the  board  may  deem  necessary 
with  respect  to  its  own  meetings  and  pro- 
cedure." 

Section  129  fixes  the  time  and  place  of  the 
meeting  of  such  state  board  at  the  office  of  the 
auditor  of  state  on  the  first  Monday  of  August 
each  year,  "for  the  purpose  of  assessing  rail- 
road property  and  equalizing  the  assessment  of 
real  estate  as  provided  in  this  Act,"  and  this 
section  further  provides  that,  *'  the  stAte  board 
of  tax  commissioners  is  hereby  given  all  the 
powers  given  to  county  boards  of  review."^ 

Two  of  the  principal  reasons  on  which  it  is 
contended  this  Act  is  void  are  first,  that  it 
denies  due  process  of  law  to  railway  corpora- 
tions touching  the  assessment  and  valuation  of 
their  property,  denominated  by  the  Act  "rail- 
road track"  and  "rolling  stock,"  and  is  there- 
fore repugnant  to  and  in  conflict  with  section 
1,  article  14,  of  the  Constitution  of  the  United 
States,  declaring:  "  Nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,"  and  section  12, 
article  1,  of  the  Constitution  of  Indiana  pro- 
viding that  "every  man,  for  injury  done  to 
him  in  his  person,  property,  or  reputation  shall 
have  remedy  by  due  course  of  law."  Second, 
that  the  Act  is  void  for  the  reason  that  it  denies 
to  railway  companies  the  equal  protection  of 
the  laws  granted  to  all  other  persons  against 
erroneous,  unjust,  and  illegal  assessments  of 
the  value  of  property  upon  which  taxes  are 
assessed  to  be  levied,  in  that  it  grants  to  all 
persons  the  right  or  privilege  to  be  heard  be- 
fore some  tribunal  authorized  to  correct  errors 
or  give  appropriate  relief  concerning  the  cor- 
rectness or  equality  of  assessment  or  inequali- 
ties in  the  same,  or  mistakes  of  fact  or  law,  or 
illegal  conduct  of  those  charged  with  the  duty 
of  making  the  same  after  the  original  assess- 
ments have  been  made  and  before  they  become 
final  and  conclusive,  as  a  protection  against 
burdens  imposed  by  such  mistakes  and  erroi*s; 
but  as  to  railway  companies  the  Act  utterly 
denies  all  protection  whatever  against  the 
same  boarrls  against  which  others  are  pro- 
tected, and  therefore  the  Act  is  in  confiict  with 
that  part  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States  which  provides, 
that  no  state  "shall  deny  toany  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws."    U.  S.  Const,  art.  14.  §  1. 

We  will  consider  these  two  objections  to  the 
validity  of  the  statute  in  the  inverse  order  from 
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which  they  are  stated.  It  is  contended  that 
railway  companies  are  persons  within  the 
meaning  of  th^se  provisions  of  the  Constitu- 
tion, and  this  contention  must  be  conceded  to 
be  correct. 

To  determine  whether  or  not  railway  com- 
panies are  denied  equal  protection  of  the  laws 
fiven  by  the  Act  to  all  other  persona,  we  must 
rst  interpret  the  law,  and  see  what  rights  and 
privileges  are  given  to  them  and  toothers,  and 
what  burdens  are  likewise  imposed  on  each, 
and  see  wherein  the  rights  given  to,  and  bur- 
dens imposed  upon  others  differ  from  those 
given  to  and  imposed  upon  railway  companies, 
for  if  no  real  discrepancy,  within  the  meaning 
of  the  Constitution  in  fact  exists  between  the 
rights  of  railway  companies  and  other  persons, 
then  the  objection  that  the  railway  companies 
are  denied  equal  protection  of  the  law  must 
fail.  The  fact  that  a  wrong  was  committed  in 
the  execution  of  the  law  or  that  an  error  was 
committed  and  not  corrected  is  no  objection  to 
the  validity  of  the  law. 

As  to  property  other  than  that  denominated 
by  the  law  as  "railroad  track"  and  ''rolling 
stock"  including  all  property,  real  and  per- 
sonal, of  individuals,  the  law  provides  for  its 
assessment  by  assessors  and  it  creates  county 
boards  of  review  in  the  several  counties  of  the 
state,  and  by  section  114,  from  which  we  have 
hereinbefore  quoted,  it  Is  provided  that  such 
county  boards  "shall  pass  upon  each  valuation 
and  may,  on  sufficient  cause  being  shown,  or 
on  its  own  motion,  correct  the  assessment  or 
valuation  of  any  property  in  such  manner  as 
will,  in  its  judgment,  make  the  valuation  there- 
of just  and  equal."  This  section  whUe  it  may 
not  give  to  the  county  boards  the  right  to 
chanee  individual  assessments  of  parties  not 
legally  before  the  board,  evidently  contem- 
plates and  gives  the  right  to  parties  whose 
propertv  has  been  wrongfully  or  erroneously 
assessed  to  voluntarily  appear  before  such 
county  board  and  show  that  the  assessment 
made  against  any  property  is  erroneous,  and 
have  it  corrected,  and  it  vests  in  such  county 
boards  the  power  on  such  showing  being  made, 
or  on  their  own  motion,  to  make  corrections 
and  change  the  valuation,  and  from  a  decision 
made  acramst  a  party  who  is  before  such  county 
boards  it  gives  an  appeal  to  the  state  board  of 
tax  commissioners,  whose  decision  upon  the 
question  shall  be  final. 

By  section  129  of  the  Statute  from  which  we 
have  heretofore  quoted,  this  same  right  to  be 
heard  given  to  all  property  owners  and  the 
power  vested  in  the  county  boards  of  review 
to  correct  and  change  assessments  by  section 
1 14,  is  engrafted  into  and  made  a  p^t  of  the 
law  governing  the  proceedings  before  the  state 
boai^,  as  to  valuations  and  assessments  over 
which  such  state  board  has  jurisdiction  and 
control,  for  by  section  129,  «i/ pra,  it  is  declared 
that  the  state  board  is  hereby  given  all  the 
powers  given  to  county  boards  of  review. 
The  right  of  parties  to  be  heard  and  the  right 
of  the  county  boards  to  have  showings  as  to 
assessments  and  to  correct  and  change  a9sess- 
ments  and  valuations  are  a  part  of  the  powers 
vested  in  the  county  boards,  and  all  their  power 
is  transferred  and  vested  in  the  state  board,  so 
that  if  there  is  any  power  in  the  county  boards 
to  hear  grievances  and  make  corrections  in  re- 
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atioD  to  property  and  assessment  over  which 
hey  have  Jurisdiction,  then  the  stat^  boani 
las  the  same  power  in  relation  to  property  and 
issessment  over  which  it  has  jurisdiction. 
yOUDsel  claim  and  argue  that  this  right  of 
tearing  and  to  make  corrections  exists  before 
he  couDty  boards,  and  we  think  it  does,  but 
bey  insist  that  this  ri^ht  does  not  exist  before 
be  state  board,  but  with  this  latter  contention 
ve  canoot  agree,  for  certainly  by  the  words  of 
be  statute  we  have  quoted  the  same  power  in 
bis  respect  is  vested  in  the  state  board  as  is 
ested  in  county  boards  in  relation  to  property 
od  assessments  over  which  it  has  Jurisdiction, 
nd  if  the  state  board  has  Jurisdiction  over  the 
roperty  and  assessments  of  railway  compa- 
ies  denominated  "railroad  track"  and  "rolling 
tock,"  then  railway  companies  have  the  right 
)  be  heard  and  the  state  board  has  the  right 
)  correct  any  assessment  and  valuation  made 
1  relation  to  such  property.  That  the  state 
oard  has  such  Jurisdiction  and  risrht  we  think 
lere  can  be  no  doubt.  By  section  87  it  is 
lade  the  duty  of  the  state  board  to  assess  such 
roperty  in  the  manner  afterwards  in  the  Act 
rovided.  Section  129  provides,  among  other 
lings,  for  the  meeting  of  the  state  board  and 
ses  the  time  and  place  of  meeting  for  the  pur- 
:)se,  as  stated,  "of  assessing  railroad  prop- 
ty." 

Bv  the  9th  subdivision  of  section  120  it  is 
ade  the  duty  of  the  state  board  to  make  such 
lies  and  regulations,  not  inconsistent  with 
w,  as  it  may  deem  necessary  with  respect  to 
3  meetings  and  procedure. 
We  think  the  interpretation  we  have  placed 
}on  the  statute  the  fair  and  reasonable  inter- 
eta  tion  to  be  given  to  it. 
It  is  well  settled  by  the  rules  for  the  con- 
ruction  of  statutes  that  in  construina:  stat- 
es the  prime  object  is  to  ascertain  and  carry 
it  the  purpose  and  intent  of  the  Legislature; 
at  in  construing  statutes  courts  will  look  to 
1  parts  of  the  same  statute,  to  other  statutes 
d  to  the  general  principles  of  law,  and  assign 
ch  meaning  to  the  words  of  the  statute  con- 
-ued  as  will  make  them  all  effective.  Storm$ 
Stevens,  104  Ind.  46;  Crawfordsville  d  8. 
\  Tump.  Co,  V.  Fkteher,  104  Ind.  97;  Hunt 
Lake  SJiore  db  M,  8.  R  Co,  112  Ind.  69. 
In  Lutz  V.  CrawfordsmUe,  109  Ind.  466,  it  is 
id:  "If  the  Legislature  manifests  an  tu- 
ition to  create  a  system  for  the  government 
any  subiect,  it  is  the  duty  of  the  court  to 
ectuate  that  intention  by  such  a  construc- 
•n  as  will  make  the  system  consistent  in  all 
parts  and  uniform  in  its  operation." 
Bishop  on  the  Written  Laws,  states  the  rule 
the  court  in  relation  to  statutes  to  be  that 
3  courts  will  presume  the  Legislature  in- 
ided  its  acts  to  be  reasonable,  constitutional, 
d  just;  and,  when  possible  consistently  with 
y  fair  rendering  of  the  words,  will  so  con- 
ue  them  as  not  to  make  them  otherwise." 
A  statute  which  will  admit  of  two  interpre- 
ions,  one  valid  and  the  other  invalid,  will 
;eive  the  interpretations  sustaining  its  va- 
ity.  Ferguson  v.  Stamford,  60  Conn.  432. 
[n  the  case  last  cited  the  supreme  court  of 
nnecticut  said:  "A  statute  which  will  ad- 
t  of  two  interpretations,  one  Just  and  valid, 
i  other  unjust  and  invalid,  will  ordinarily 
^eive  the  former.    It  is  no  part  of  the  duty 


of  the  court  to  be  astute  in  order  to  invalidate 
a  statute.  It  will  rather  strive  to  so  interpret 
it  as  to  sustain  its  validity  and  give  effect  to 
the  intention  of  the  Legislature."  Boiedere  v. 
Citizens  Bank,  9  La.  506,  29  Am.  Dec.  458 ; 
Bloodgood  v.  Mohawk  dt  K  E.  Co.  18  Wend. 
9,  81  Am.  Dec.  818;  8anio  v.  State,  2  Iowa, 
165,  68  Am.  Dec.  487. 

Any  other  construction  than  that  which  we 
have  given  to^  the  words  of  section  129  of  this 
Act,  providing  that,  "  the  state  board  of  tax 
commissioners  is  hereby  given  all  the  powers 
given  to  county  boards  of  review."  would  ren- 
der the  words  meaningless,  and  this  is  never 
to  be  done  if  it  can  be  avoided.  It  is  a  well- 
recognized  rule  that  the  entire  statute  must  be 
construed  together  and    that  effect   must  be 

fiven  to  every  part  of  a  statute,  if  it  can  be 
one  without  manifestly  violating  the  inten- 
tion of  the  Legislature.  Smith  v.  Randall,  6 
Cal.  47,  65  Am.  Dec.  475;  Belleville  <fc  1.  E. 
Co.  V.  Gregory,  16  111.  20,  58  Am.  Dec.  589; 
Parkinson  v.  State,  14  Md.  184,  74  Am.  Dec. 
522;  Montesquieu  v.  Heil^  4  La.  51,  28  Am. 
Dec.  471;  Gates  v.  Salmon,  85  Cal.  576,  95 
Am.  Dec.  189. 

The  question  as  to  whether  any  of  the  other 
powers  attempted  to  be  conferred  by  section 
114  on  county  boards  are  by  section  129  vested 
in  the  state  board,  which  would  authorize  the 
state  board  to  serve  dotice  and  change  or  in- 
crease valuations  and  assessments  on  property 
valued  and  assessed  by  assessors  or  county 
boards,  is  in  no  way  involved  in  this  case,  and 
hence  we  indicate  no  opinion  in  relation  there- 
to. 

The  statute,  when  viewed  in  the  light  of  the 
construction  we  have  placed  upon  it  and  to 
which  it  is  clearly  entitled,  provides  for  the 
assessment  of  property  other  than  "railroad 
track"  and  "rolling  stock"  by  assessors  and 
county  boards  of  review,  and  provides  that 
persons  aggrieved  mav  appear  before  county 
boards  of  review  and  make  a  showing,  and 
vests  in  such  county  boards  the  power,  either 
on  such  showing,  or  on  tbeir  own  motion,  to 
correct  errors  made  in  any  assessment,  and 
further  provides  for  appeals  from  the  decisions 
of  the  county  boards  by  parties  aggrieved  and 
a  hearing  by  the  state  board  on  appeal,  which 
is  final.  In  relation  to  proi)erty  denominated 
"railroad  track"  and  "rolling  stock"  it  pro- 
vides for  the  filing  by  railroad  companies  of  a 
complete  statement  In  relation  to  such  prop- 
erty and  its  value,  with  the  auditor  of  state, 
which  shall  by  such  auditor  be  laid  before  the 
state  board.  It  further  authorizes  the  state 
board  and  the  members  thereof  to  gain  further 
information  concerning  such  property  and  its 
value,  and  to  assess  it  at  its  true  cash  value, 
and  that  in  making  such  assessment  such  state 
board  shall  not  be  bound  by  any  reports  or 
estimates  of  value  of  railroad  property,  real 
estate  or  other  property  as  returned  to  the 
county  auditors  or  auditor  of  state,  and  that 
such  state  board  ^hall  have  power  to  correct 
any  assessment  of  "railroad  track"  or  "rolling 
stock"  on  showing  or  on  its  own  motion.  The 
difference  existing  in  relation  to  the  assess- 
ments of  the  various  classes  of  property  under 
the  law  is  that  the  assessment  of  some  classes 
of  propertv  commences  with  the  value  being 
first   fixed  by   the  assessor,  with  authority 
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Tested  in  the  county  board  to  hear  the  com- 
plaints of  aggrieved  parties  and  correct  the 
assessment,  and  a  right  on  the  part  of  the 
property  owner  to  take  an  appeal  to  the  state 
board.  *  In  the  case  of  railroad  companies,  as 
respects  their  property  denominated  ''railroad 
track"  and  '*rolhng  stock,"  the  schedule  is 
filed  with  the  auditor  of  state  and  the  assess- 
ment is  made  in  the  first  instance  by  the  state 
board  and  their  right  to  make  a  showing  and 
to  have  any  errors  made  against  them  cor- 
rected is  to  the  same  board  that  made  the  assess- 
ment, and  that  board  is  vested  with  power  to 
correct  errors  and  change  assessments  and  val- 
uation of  such  property  in  such  manner  as 
will  in  their  judgment  make  the  valuation 
thereof  just  and  equal.  Acts  1891,  §§  114, 
pp.  246-548. 

When  stripped  of  all  verbiage,  the  gist  of 
the  objection  to  the  law  on  account  of  its  not 
affordmg  to  railway  companies,  in  the  assess- 
ment of  the  property  denominated  "  railroad 
tracks"  and  "rolling  stock,"  equal*  protection 
of  the  law,  is  that  the  state  board  of  tax  com- 
missioners, the  highest  body  or  board  in  the 
state,  having  jurisdiction  or  which  is  given  au- 
thority to  either  assess  or  correct  assessments 
of  property,  is  given  original  jurisdiction  in 
the  assessment  and  valuation  of  this  class  of 
property,  while  it  acquires  jurisdiction  in  other 
classes  of  property  by  appeal.  Under  the  Act, 
the  assessment  and  valuation  fixed  upon  prop- 
erty is  not  necessarily  final  until  passed  upon 
by  the  state  board.  If  parties  are  content  with 
an  assessment  upon  their  property  by  the  as- 
sessor or  county  board,  it  may  rest  at  that 
point,  but  an  appeal  may  be  taken  to  the  state 
board. 

It  seems  to  us  that  the  claim  that  the  statute 
denies  to  railway  companies  the  equal  protec- 
tion  of  the  law  is  based  on  an  erroneous  con- 
struction of  the  statute,  for  with  the  view  we 
take  of  the  statute  and  the  rights  of  railway 
companies  under  it,  the  claim  that  it  denies 
equal  protection  has  no  substantial  foundation 
to  rest  upon.  Equal  protection  of  the  law  does 
not  require  that  all,per8ons  shall  have  the  right 
of  a  hearing  or  trial  before  the  same  tribunal 
and  in  all  the  same  tribunals,  and  have  the 
same  right  of  appeal  from  one  to  another.  If 
it  has  any  such  interpretation,  then  the  theory 
upon  which  our  courts  are  constructed  and 
given  jurisdiction  in  various  causes  of  action, 
uxe  right  of  appeal  given  in  some  cases,  in 
others  not.  and  the  jurisdiction  of  some  courts 
made  final  in  one  class  of  cases  and  in  others 
not,  is  all  wrong  and  our  system  of  jurispru- 
dence must  fall;  but  that  such  is  not  the  theory 
or  interpretation  to  be  given  to  section  1,  article 
14,  of  the  Constitution  of  the  United  States,  is 
too  clear  to  admit  of  argument  or  the  citation 
of  authority.  In  our  system  of  jurisprudence 
courts  of  different  grades  and  jurisdictions  are 
established  and  an  appeal  is  allowed  from  one 
to  another  only  when  the  right  of  appeal  is 
given  by  statutory  enactment. 

In  United  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  ed.  588,  Chief  Justice  Waite,  in  de- 
livering the  opinion  in  discussing  the  provisions 
of  the  l4th  Amendment  says  that  it  "prohibits 
a  state  from  depriving  any  person  of  life, 
liberty,  or  property  without  due  process  of  law, 
but  this  adds  nothing  to  the  rights  of  one  citi- 
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zen  against  another.  It  simply  furnishes  an 
additional  guaranty  against  any  encroachment 
by  the  states  upon  Uie  fundamental  rights 
which  belong  to  every  citizen  as  a  member  of 
society."  Following  this  he  says:  "The  14th 
Amendment  prohibits  a  state  from  denying  to 
any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws;  but  this  provision  doe& 
not,  any  more  than  the  one  which  precedes  it, 
and  which  we  have  just  considered,  add  any- 
thin?  to  the  rights  which  one  citizen  has  under 
the  Constitution  a^inst  another.  The  quality 
of  the  rights  of  citizens  is  a  principle  of  repub- 
licanism. Every  republican  government  is  in 
duty  bound  to  protect  all  its  citizens  in  the  en- 
joyment of  this  principle,  if  within  its  power. 
That  dutv  was  originally  assumed  by  the  states 
and  it  still  remains  there." 

From  this  it  would  seem  that  this  phrase  in 
the  amendment  added  but  little  to  what  had 
theretofore  been  assumed  by  the  states  and  em- 
bodied in  the  words  "due  process  of  law,"  and 
in  the  case  of  Caldwell  v.  Texas,  137  U.  S.  992^ 
34  L.  ed.  816,  Chi^  Justice  Fuller,  in  deliver- 
ing the  opinion  of  the  court,  said:  "By  the 
14th  Amendment  the  powers  of  the  states  in 
dealiuff  with  crime  within  their  borders  are  not 
limited,  but  no  state  can  deprive  particular  per- 
sons or  classes  of  p)ersons  of  equal  and  impar- 
tial justice  under  the  law.  ...  And  due  pro- 
cess is  so  secured  by  laws  operating  on  all  alike, 
and  not  subjecting  the  individual  to  the  arbi- 
trary exercise  of  the  powers  of  government, 
unrestrained  by  the  established  principles  of 
private  right  and  distributive  justice." 

It  must  follow  that  a  law  which  operates 
alike  upon  all  persons  under  like  circumstances 
is  not  obnoxious  to  the  provision  in  the  14th 
Amendment  to  the  United  States  Constitution, 
that  no  person  shall  be  denied  the  equal  protec- 
tion of  the  laws,  for  such  a  law  operates  alike 
upon  every  person  under  like  circumstances. 
If  this  were  not  true,  then  a  large  portion  of 
the  legislation  of  the  various  states  universally 
held  valid  would  be  obnoxious  to  this  provision 
of  the  Federal  Constitution.  Laws  providing^ 
for  the  assessment  of  certain  property  for  pub- 
lic improvements  only  affect  such  property  as- 
designated  and  persons  owning  no  such  prop- 
erty^are  unaffected  by  the  law;  but  all  who  are- 
in  like  circumstances  may  be  affected  by  it, 
and  therefore  the  law  affects  all  equally,  under 
like  conditions  and  circumstances. 

The  statute  in  question  provides  a  eeneral 
system  for  taxation  and  assessment  ana  valua- 
tion of  property  and  the  method  of  ascertaining^ 
the  valuation  and  assessing  each  class  and  kind 
of  property  applies  alike  to  all  persons  holdings 
and  owning  the  same  class  of  property,  and  it 
applies  alike  to  all  persons  under  like  circum- 
stances and  conditions,  and  we  do  not  think  it 
denies  railway  companies  the  equal  protection 
of  the  laws,  and  it  is  not  in  conflict  with  this- 
provision  of  the  Federal  Constitution. 

Is  the  Act  objectionable  on  the  ground  that 
it  denies  to  railway  companies  due  process  of 
law?  If  this  Act  is  repugnant  to  either  the 
Constitution  of  this  state  or  the  Constitution  of 
the  United  States  for  this  reason,  it  would  seem 
that  almost  any  law  for  the  assessment  and 
taxation  of  property  which  stopped  short  of 
resorting  to  a  court  of  justice  and  permitting 
an  issue  to  be  joined  and  tried  as  to  the  value: 
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of  the  property,  would  be  likewise  objection- 
able. This  Act  requires  railway  companies  to 
first  file  verified  inventories  of  their  property 
and  of  its  value,  to  be  submitted  to  the  assess- 
ing board.  Then  it  allows,  after  assessment, 
a  correction  in  assessments  and  valuation  on 
the  showing  of  the  company  or  on  the  motion 
of  the  board  itself. 

Judge  Cooley  in  his  work  on  Taxation,  2d 
ed.  482,  says:  "Very summary  remedies  have 
been  allowed  in  eveiy  age  and  country  for  the 
collection  by  the  government  of  its  revenues. 
They  have  been  considered  a  matter  of  state 
necessity.  Without  them  it  might  be  possible 
for  a  party  which  had  been  defeated  in  its 
efforts  to  obtain  possession  of  the  government 
in  the  constitutional  way  to  cripple  the  govern- 
ment for  the  time  being,  and  possibly  break  it 
up  altogether.  If  the  state  might  be  deprived 
of  the  resources  for  continuing  its  existence 
and  performing  its  regular  functions  until  a 
revenue  could  be  collected  by  the  process  pro- 
vided for  the  enforcement  of  debts  owing  to 
individuals,  it  would  be  continually  at  the 
mercy  of  factions  and  discontented  parties. 
Obviously  this  could  not  be  tolerated." 

At  page  47  the  author  says:  ''This  is  a  con- 
stitutional guaranty  which  has  come  to  us  from 
Magna  Gharta,  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
except  by  the  judgment  of  hie  peers  or  the  law 
of  the  land.  The  alternative  provisions  of  this 
guaranty  have  sometimes  been  supposed  to 
mean  the  same  thing,  and  the  guaranty  itself 
to  entitle  every  person  to  have  anv  demand 
made  upon  him  submitted  to  the  determina- 
tion of  a  jury  of  the  vicinage.  Such  a  con- 
struction applied  in  tax  cases  would  work  a 
thorough  and  radical  change  in  the  principles 
on  which  taxation  is  now  supposed  to  rest. 
.  .  .  Such  a  construction  of  a  clause  agreed 
upon  as  an  important  provision  in  a  charter  of 
government  ,can  never  have  been  intended. 
The  words,  the  'law  of  the  land'  and  'due  pro- 
cess of  law'  mean  one  and  the  same  thing,  and 
mean  that  one  shall  hold  his  life,  liberty,  and 
property  under  the  protection  of  the  general 
rules  which  govern  society,  and  therefore  the 
learned  author  from  which  we  have  quoted  on 
page  48,  in  speaking  of  words  'the  law  of  the 
land,'  well  says:  'The  clause  recited  from 
Magna  Charta  does  not  imply  the  necessity  for 
judicial  action  in  every  case  in  which  the  prop- 
erty of  the  citizen  may  be  taken  for  the  public 
use.  On  the  contrary,  a  legislative  Act  for 
that  purpose,  when  clearly  within  the  limits  of 
legislative  authority,  is  of  itself  the  law  of  the 
land.' " 

This  is  true  not  only  of  an  Act  levying  taxes, 
but  in  everything  which  pertains^ to  the  assess- 
ment and  collection  of  taxes. 

Judge  Cooley  in  his  work  recognizes  the 
right  of  a  parly  to  a  hearing  before  his  rights 
are  finally  precluded,  and  it  is  only  necessary 
to  determine  what  constitutes  a  hearing,  so  as 
that  the  individual  will  not  be  deprived  of  his 
property  without  due  process  of  law,  or  what 
18  the  cnaracter  of  the  hearing  contemplated  in 
the  assessment  and  collection  of  taxes  so  as  to 
constitute  due  process  of  law.  Certainly  it  is 
not  a  judicial  procedure,  a  trial  by  jury,  but  a 
summai^  hearing  that  is  contemplated  in  such 
proceedings.    Judge  Cooley,  p.  747,  Cooley  on 
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Taxation,  supra,  says  that  the  assessor  while 
he  still  has  the  list  or  roll  in  his  hands  uncom- 
pleted may  correct  kny  assessment  on  his  own 
motion  or  on  application  when  satisfied  that  it 
is  either  wholly  or  in  part  illegal  and  that  no 
statute  could  be  necessary  to  give  him  such 
power.  By  this  rule  the  state  board  who  as- 
sess "railroad  track"  and  "rolling  stock"  while 
in  session  and  having  control  of  the  assessment 
could  remit  any  illegal  or  unjust  assessment 
made  against  any  railway  company,  in  the  ab- 
sence 01  any  express  statutory  authority  giving 
them  the  right  to  do  so,  but  he  says  taxing  offi- 
cers and  boards  of  review,  in  the  absence  of 
special  authority,  are  to  accept  the  assessment 
as  legal  and  just,  and  levy  and  collect  the 
taxes  accordingly.  The  taxing  officers  and 
boards  are  such  as  have  no  power  to  assess,  and 
he  states  the  remedy  usually  given  by  statute 
for  the  correction  of  errors  is  by  review,  either 
by  the  assessor  himself,  or  in  some  form  of  ap- 
pellate proceedings.  The  rule  as  recognized 
by  Dr.  Cooley  is  that  if  the  individual  have 
the  right  of  a  hearing  either  before  the  assessor 
himself  or  some  reviewing  board  having  the 
right  to  correct  the  assessment,  the  require- 
ment of  the  Constitution  is  complied  with, 
and  the  individual  is  not  denied  due  process  of 
law. 

In  Hannibal  d  8t,  J,  R.  Co.  v.  State  Board 
of  Equalization t  64  Mo.  294,  it  was  held  that 
the  state  board  having  power  to  assess  railway 
property,  the  assessment  would  be  valid  even 
though  their  record  showed  that  the  board 
heard  no  evidence.  In  the  same  case  it  was 
held  that,  under  the  laws  of  that  state  every 
person  had  an  appeal  from  the  assessment  of 
his  property  for  taxation,  and  that  railroad 
companies  should  have  the  same  right,  and 
that  great  injustice  might  be  done  by  the 
board,  for  which  they  woald  be  remediless  un  • 
til  the  Legislature  had  provided  for  an  appeal 
in  their  favor,  and  that  the  courts  cannot  in- 
terpose between  the  board  and  the  companies. 

In  Porter  v.  Bockford,  R.  L  d  St,  L,  R,  Co. 
76  111.  561,  speaking  of  the  assessment  of  the 
property  of  railway  companies  by  the  state 
board  of  equalization  under  a  law  very  simi- 
lar to  the  statute  under  consideration,  the  court 
says:  "Whether  property  is  assessed  by  local 
assessors  or  by  the  state  board  of  equalization, 
it  is,  in  the  language  of  the  Constitution,  as- 
sessed by  some  person  or  persons  elected  or  ap- 
pointed in  the  manner  the  Qeneral  Assembly 
has  directed,  and  not  otherwise.  No  attempt 
is  made  by  this  clause  of  the  Constitution  to 
limit  the  number  of  those  who  shall  be  elected 
or  appointed  for  this  purpose,  or  to  prohibit  or 
in  any  manner  to  prescribe  how  the  value  of 
property  shall  be  ascertai ned  by  them.  Admit- 
ting that  the  chief  end  had  in  view  was  to  se- 
cure uniformity  in  valuation,  it  would  seem 
that  the  present  system  by  which  some  prop- 
erty is  assessed  by  local  assessors  and  other 
property  is  assessed  by  the  board  of  equaliza- 
tion, would  tend  as  much  toward  accomplish- 
ing that  result  as  would  a  system  by  which  all 
the  property  in  the  state  should  be  asseraed  in 
the  town  in  which  it  is  located,  by  the  local  as- 
sessors. .  .  .  We  cannot  believe  that  a 
board  of  equalization,  having  the  assessed 
values  of  all  other  taxable  property  in  the  state 
before  them  for  the  purpose  of   equidization. 
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has  less  facility  for  fixing  a  fair  proportionate 
▼alue  upon  corporate  property  than  the  local 
assessors  have. 

"There  is,  moreover,  an  almost  insuperable 
difficulty  which  must  attend  all  attempts  by 
local  assessors  to  assess  the  capital  stock,  fran- 
chise, roadway,  and  rolling  stock  of  most 
raUroad  companies.  Such  roads  are  usually 
located  through  several  counties.  The  costs  of 
construction  in  a  particular  town  or  county  af- 
fords no  criterion  of  the  value  of  that  portion 
of  the  road,  for  every  mile  of  the  road  is  equally 
indispensable  to  its  existence  as  a  whole,  and 
contributes  proportionally  to  its  principal  earn- 
ings. Local  improvemeDts  may  indeed  vary, 
and  they  are  required  to  be  assessed  by  the 
local  assessors;  but  the  road  and  its  equipments 
constitute  a  single  entire  property.  In  deter- 
mining Uie  value  of  such  property,  the  question 
is  neither  one  of  original  cost  nor  of  the  intrin- 
sic value  of  the  various  items  of  which  the  road 
and  its  equipment  are  composed,  taken  sepa- 
rately, but  what  is  it  worth  with  all  its  capa- 
bilities and  facilities  as  a  railroad.  The  fran- 
chise extends  to  the  entire  corporate  property, 
and  it  is  not  possible  that  it  can  be  divided. 
It  must,  if  assessed  at  all,  be  assessed  as  an  en- 
tirety,  and  this,  as  we  have  already  shown,  ma^ 
be  in  connection  with  the  property  to  which  it 
is  attached." 

Section  1,  art.  10,  of  the  Constitution  of  this 
state  vests  the  power  of  taxation  in  the  General 
Assembly.  It  provides  that  ''the  Gkneral  As- 
sembly shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  both 
real  and  personal,  excepting,''  etc. 

The  first  clause  of  this  section  is  certainly 
complied  with  when  the  same  basis  of  assess- 
ment is  fixed  for  all  property  and  the  same  rate 
of  taxation  is  fixed  within  the  district  subject 
to  taxation;  that  is  to  say  there  is  uniformity 
and  equality  of  assessment  and  taxation  when 
all  the  property  is  to  be  assessed  at  its  true  cash 
value,  and  the  same  rate  is  fixed  on  all  prop- 
erty subject  to  assessment  for  the  tax.  If  it  be 
a  tax  for  state  purposes  the  rate  must  be  the 
same  throughout  the  state;  if  for  county  pur- 
poses or  township  purposes  the  same  rule  would 
apply.  The  law  under  consideration  is  not 
subject  to  objection  on  account  of  ine<j[uality 
in  rate  of  assessment  or  taxation,  for  it  pro- 
vides that  all  property  sliall  be  assessed  at  its 
true  cash  value  and  the  rates  are  the  same 
within  the  respective  taxing  districts  and  no 
objection  is  urged  to  the  law  on  this  account. 
Oiion  V.  Bush  County  Camrs.  128  Ind.  65,  11 
L.  R  A.  885. 

As  to  the  latter  clause  of  the  section  of  the 
Constitution  providing  that  the  General  As- 
sembly "shall  prescribe  such  regulations  as 
shall  secure  a  Just  valuation  for  taxation,"  it 
leaves  it  to  the  Legislature  to  prescribe  the 
mode  by  which  the  valuation  of  all  property 
shall  be  ascertained,  enjoining  upon  them  the 
one  obligation  to  provide  sucn  regulations  as 
shall  secure  a  just  valuation,  leaving  to  the  Leg- 
islature the  mode  of  ascertaining  the  value. 
There  is  certainly  no  reason  wh^  the  Legisla- 
ture may  not,  under  the  Constitution  of  the 
state,  provide  for  fixing  the  value  of  "railroad 
track"  and   "rolling  stock"  of  railway  com- 
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panies  by  the  state  board  of  tax  commissioners, 
while  other  property  is  assessed  by  local  tK>ards. 
The  value  is  ascertained  according  to  the  reg- 
ulations prescribed  by  the  Legislature,  and  we 
are  unable  to  see  any  reason  why  a  valuation 
secured  in  that  way  should  not  be  a  just  valua- 
tion. The  Legislature  by  the  Act  in  qaeation 
has  prescribed  regulations  for  the  purpose  of 
securing  the  valuation  of  all  property  for  taxa- 
tion. The  method  prescribed  would  seem  to 
have  in  view  the  fixing  of  the  value  on  prop- 
erty by  persons  and  boards  bc^  calculated  to 
know  the  value  of  the  property  required  to  be 
valued  by  them,  and  with  a  view  of  arriving 
at  a  just  and  equal  valuation  of  all  the  prop- 
erty within  the  state  subject  to  taxation,  pro- 
viding county  boards  of  review  to  correct  er- 
rors of  local  assessors,  and  then  a  state  board 
to  fix  the  value  of  the  property  of  railroad  com- 
panies extending  through  the  state,  and  to 
equalize  the  valuations  and  assessments  of 
property  th roughout  the  state.  That  the  meth- 
od prescribed  in  the  Act  is  one  calculated  to 
secure  a  just  and  equal  valuation  and  assess- 
ment of  property  throughout  the  state,  cannot 
be  reasonably  questioned,  and  is  one  which  the 
Legislature  had  the  right  to  adopt.  LoweU  v. 
MiddUux  County  Comn.  152  Mass.  880,  9  L. 
R.  A.  856;  8t.  Louis.  F.  db  T,  K  B,  Co.  v.  Sur- 
reU,  88  111.  535;  BepuUic  L,  Ins,  Co.  v.  P6llak, 
75  III.  298;  Case  v.  Dean,  16  Mich.  12;  StaU 
BaUroad  Tax  Cases,  92  U.  S.  675,  28  L.  ed. 
668. 

No  notice  other  than  that  contained  in  the 
law  itself  is  necessary  to  the  validity  of  the  as- 
sessment. The  railroad  com^nies  are  bound 
by  the  law  and  must  take  notice  of  its  provis- 
ions. They  submit  a  schedule  to  the  state 
board  through  the  auditor  of  state,  for  the  very 
purpose  of  having  the  valuation  fixed  upon  the 
property  and  the  assessment  thereof  bv  aucb 
board.  They,  through  their  written  schedule 
and  statement  of  values  are  heard  by  the  board. 
The  board  has  under  its  control  the  assessment 
roll  of  railroad  companies'  property,  and  by  the 
terms  of  the  statute  the  board  is  sX^eti  power 
to  correct  any  errors  in  assessments  and  to 
change  valuations  on  showing  or  on  its  own 
motion.  Railway  companies^  have  the  same 
right  of  a  hearing  before  the  state  board  that 
any  other  property  owner  has  before  the  coun- 
ty board  for  the  same  powers  to  correct  errors 
in  assessments  of  propert}^  over  which  the  re- 
spective boards  have  jurisdiction  which  are 
given  to  the  county  boards  by  the  Act  are 
given  to  the  state  board.  The  state  board  is 
required  to  make  rules  governing  their  meet- 
ings and  procedure. 

In  Hyland  v.  BrazU Block  Coal  Co.,  128 Ind. 
885,  it  is  held  that  when  the  time  for  the  meet- 
ing of  a  county  board  of  equalization  is  fixed 
by  law  and  the  duties  of  the  board  also  fixed 
by  law,  and  notice  of  the  time  of  meeting  of 
the  count V  board  as  required  by  law  has  been 
given,  and  when  the  law  required  that  corpo- 
rations should  make  out  and  deliver  to  the 
assessor  schedules  of  their  property,  to  be  de- 
livered to  such  county  board,  and  the  law  made 
it  the  duty  of  such  board  to  value  and  assess 
the  property  of  such  corporations,  that  no  no- 
tice to  the  individual  corporation  was  neces- 
sary to  make  the  appraisement  and  assessment 
of  the  property  of  the  corporation  valid,  the 
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law  having  fixed  the  time  of  the  meeting  of 
board,  and  required  corporations  to  file  sched- 
ules with  the  assessor  to  be  presented  to  the 
board,  and  made  it  the  duty  of  the  board  to 
appraise  and  assess  the  same.  Corporations 
were  bound  to  take  notice  of  the  time  of  the 
meeting  of  the  board  that  these  schedules 
would  be  presented  to  the  board  and  such 
boaid  would  appraise  and  assess  the  same  as 
required  by  the  law,  and  no  other  notice  is 
necessary.  There  can  be  no  difference  in  this 
respect  as  to  the  validity  of  a  law,  or  the  rights 
of  title  parties  under  it,  between  a  statute  which 
fixed  the  time  for  the  meeting  of  the  board  and 
one  which  fixed  the  time  and  also  required  the 
auditor  or  some  other  officer  to  give  notice  of 
the  time  of  the  meeting  in  advance,  for  if  the 
law  fixed  the  time  of  the  meeting,  all  persons 
are  bound  to  take  notice  that  it  will  meet,  and 
when  it  requires  a  party  to  file  a  schedule  of 
his  property,  and  makes  it  the  duty  of  the 
board  to  appraise  and  assess  it,  he  is  likewise 
bound  to  take  notice  of  such  facts  also,  and  if 
he  desires  to  be  heard  in  relation  to  such  mat- 
ters as  the  board  are  charged  with  the  duty  of 
performing,  he  must  appear  and  make  his 
wishes  known  in  relation  thereto.  As  well 
said  in  Hylandv.  Brazil  Block  Coal  Co.,  supra: 
"The  case  is  entirely  unlike  that  of  an  mdi- 
vidual  taxpaver,  for  he  cannot  know  that  the 
board  will  laKe  any  action  upon  his  list,  where- 
as the  corporation  knows,  as  matter  of  law, 
that  the  board  will  act  upon  its  statement,  since 
that  is  the  principal  purpose  for  which  the 
sworn  statement  is  reouired.  It  is  manifest 
that  neither  the  principle  decided  in  Knntzv. 
Sumption,  117  Ind.  1,  2  L.  R.  A..  655,  nor  the 
line  of  reasoning  there  pursued,  is  relevant  to 
the  question  here  presented." 

The  statute  under  consideration  fixes  the 
time  for  the  meeting  of  the  state  board.  It 
requires  railway  companies  to  file  schedules 
ana  inventories  with  the  auditor  of  state,  to  be 
presented  by  him  to  the  state  board,  and 
makes  it  the  duty  of  the  state  board  to  appraise 
and  assess  the  propertv  denominated  by  the 
Act  as  •* railroad  track  and  "rolling  stock" 
belonging  to  railroad  companies  at  its  true 
cash  value,  and  further  provides  that  the  board 
shall  not  be  bound  by  estimates  of  the  value 
of  such  property  as  returned  to  the  auditor  of 
state.  Of  all  of  these  provisions  the  railway 
companies  are  bound  to  take  notice,  and  if 
they  desire  to  make  any  further  showing,  it 
is  the  duty  of  such  companies  to  appear  be- 
fore the  board  and  make  their  showing. 

In  Coole^  on  Taxation,  pp.  864,  865,  it  is 
said:  ^*  It  is  not  customary  to  provide  that  the 
taxpayer  sbatl  be  heard  before  the  assessment 
is  msihe,  except  when  a  list  is  called  for  from 
him;  but  a  hearing  is  given  afterwards,  either 
before  the  assessors  themselves  or  (before  some 
court  or  board  of  review." 

That  is  just  what  is  provided  for  by  the  Act 
of  1891.  The  companies  are  required  by  the 
law  to  submit  a  schedule  through  the  auditor 
of  state  to  the  state  board,  and  the  Act  author- 
izes a  hearing  before  the  state  board.  As 
regards  notice  of  the  meeting  of  the  board 
before  a  hearing  may  be  had,  the  author  in  the 
same  section,  continuing,  says:  "And  of  the 
meeting  of  that  court  or  board  the  taxpayer 
must  in  some  manner  be  informed,  either  by 
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personal  notice  or  by  some  general  notice  which 
is  reasonably  certain  to  reach  him,  or,  which  is 
equivalent,  by  some  general  law  which  fixes 
the  time  and  place  of  meeting,  and  of  which 
he  must  take  notice.  The  last  is  a  common 
method  of  bringing  the  assessment  to  the 
notice  of  the  taxpayer,  and  it  is  perhaps  the 
best  of  all,  because  it  comes  to  be  generally 
understood  and  is  remembered." 

This  principle  is  common  in  its  application. 
When  a  party  brings  an  action  in  court  the 
defendant  is  notifiedto  appear  on  a  certain  day 
of  a  particular  term  of  court  If  the  term  at 
which  the  summons  is  returnable,  or  for  which 
the  notice  is  given,  terminates  without  a  dis- 
position of  the  cause,  the  cause  is  still  pending 
m  court,  to  be  heard  at  a  subsequent  term  of 
court.  All  parties  are  bound  to  take  notice 
of  the  time  fixed  by  the  law  for  the  holding  of 
subsequent  terms  of  court.  The  matter  of 
appraisement  and  assessment  of  Uie  property 
of  railroad  companies  is  pending  before  the 
state  board,  and  parties  are  bound  to  take 
notice  of  the  time  fixed  by  law  for  the  meet- 
ing of  the  board,  and  is  in  harmony  with  the 
theory  that  all  persons  are  presumed  to  know 
the  law 

Desty,  on  Taxation,  vof.  1,  pp.  599,  600, 
says:  "All  parties  are  bound  to  take  notice  of 
the  day  of  the  meeting  of  the  commissioners 
when  the  day  is  appointed  by  law,  and  under 
the  {general  notice  parties  roust  attend  the 
meetings  as  they  would  the  sessions  of  a  court 
until' their  assessment  is  passed  upon,  and  when 
once  this  is  done  no  change  can  afterwards  be 
made  without  special  notice." 

The  whole  body  of  taxpayers  are  not  re- 
quired to  attend  a  sitting  of  a  county  or  state 
board  of  review,  for  the  value  is  fixed  upon 
most  by  the  assessor,  but  such  as  are  required 
to  file  with  such  boards,  or  either  of  them,  a 
schedule  of  property,  which  property  so  sched- 
uled IB  to  be  appraised  and  assessed  by  such 
board.  As  to  such  parties  the  matter  of  ap- 
praisement and  assessment  is  pending  before 
such  board,  the  knowledge  of  which  is  con- 
veyed to  them  by  the  law  itself,  and  if  they 
desire  to  be  heard  further,  or  to  have  errors 
corrected,  they  must  appear  before  such  board. 
Smith  V.  Rude  Bros,  Jll(fg,  Co.  (Ind.)  30  N.  E. 
Rep.  947. 

The  conclusion  we  reach  is  that  the  statute 
under  consideration  is  a  valid  enactment,  and 
not  in  conflict  vrith  any  provisions  of  the  Con- 
stitution, either  of  this  state  or  the  United 
States,  and  the  state  board  of  tax  commis- 
sioners had  full  power  to  assess  the  property 
of  railway  companies  denominated  **  railroad 
track"  and  "rolling  stock:"  that  the  railway 
companies  were  properly  before  that  board, 
and  were  entitled  to  a  hearing,  and  were  not 
denied  due  process  of  law  or  equal  protection 
of  the  laws,  within  the  meaning  of  the  Consti- 
tution of  this  state  or  the  United  States;  and 
this  conclusion  we  think  is  in  harmony  with 
the  almost  universal  line  of  authorities,  and 
we  deem  it  unnecessary  to  take  up  and  discuss 
in  detail  the  numerous  authorities  cited  in  this 
case,  as  it  would  extend  the  decision  to  an 
immeasurable  length,  and  we  content  our- 
selves by  adhering  to  what  we  regard  the  cor- 
rect principles  deducible  from  the  authorities. 

The  state  board  having  fixed  the  valuation 


*742 


Indiana  Supreme  Court 


Feb., 


and  assessed  the  property,  their  action  in  this 
behalf  is  final  and  cannot  be  avoided  or  set 
aside*  except  for  fraud  on  the  part  of  Ihe  state 
board  of  tax  commissioners,  which  would  ren- 
der the  assessment  void.  Fraud  vitiates  even 
the  most  solemn  judicial  proceedings,  and 
would  likewise  vitiate  the  proceedings  of  any 
tribunal  created  for  the  purpose  of  determin- 
ing the  rights  of  parties,  but  we  do  not  think 
it  can  be  seriously  contended  (hat  the  proceed- 
ings in  this  case  seek  to  attack  or  avoid  the 
Yfuuation  or  assessment  made  by  the  state 
board  of  appellant's  property  on  the  ground 
that  the  state  board  wns  guilty  of  fraud,  or 
acted  corruptly  in  the  discharge  of  its  duties  in 
the  appraisement  and  assessment  of  the  prop- 
erty of  railway  companies,  and  if  it  were  so 
contended,  the  averments  of  the  complaint  fall 
far  short  of  being  sufficient  to  present  such  a 
question. 

What  we  have  said  disposes  of  the  major 
portions  of  the  questions  presented  in  the  case. 
The  court  having  no  power  to  review  the  pro- 
•ceedings,  the  action  of  the  state  board  being 
:final,  no  right  of  action  existed  to  set  it  aside 
«xcept  for  fraud,  and  it  not  being  attacked  on 
that  ground,  no  evidence  was  aamissible,  for 
it  is  a  well-settled  rule  that  the  courts  have  no 
power  to  give  any  relief  against  erroneous 
assessments  of  such  boards  except  they  are 
given  such  power  by  statute,  and  no  such 
power  is  given  in  this  state.  Coolev,  Taxn.  p. 
748,  and  authorities  there  cited;  Mass  v.  Fort 
Wayne,  121  Ind.  889;  Sims  v.  Hines,  121  Ind. 
534;  McCoUum  v.  V/il,  128  Ind.  804;  Center  A 
TF.  0.  R.  Co.  V.  Elaek,  82  Ind.  468. 

The  court  cannot  inquire  what  evidence  the 
board  made  its  assessment  upon  and  determine 
as  to  whether  such  board  arrived  at  just  valua- 
tion or  not.  The  board  has  passed  upon  that 
question,  and  with  its  adjudication  the  matter 
ends. 

The  decision  of  the  state  board  being  final, 
the  record  of  that  board  required  to  be  kept  by 
the  law,  section  121  of  the  A.ct  1891,  is  con- 
clusive. 

It  is  contended  by  counsel  for  appellant  that 
the  law  authorizes/and  the  state  board  did  im- 
port values  to  the  ''railroad  track"  and  "roll- 
mg  stock"  taxable  in  Indiana  values  belonging 
wholly  to  corporate  property  situate  in  other 
states  and  taxable  in  other  states,  thus  impos- 
ing double  taxation  on  railway  companies 
owning  or  operating  interstate  lines  of  rail- 
ways. This  is  based  upon  the  provision  of 
the  statute,  section  80  of  the  Act  providing 
that  the  * 'rolling  stock"  shall  be  listed  and 
taxed  in  the  several  counties,  etc.,  in  propor- 
tion that  the  main  track  used  or  operated  in 
such  cotinty,  etc.,  bears  to  the  length  of  the 
main  track  used  or  operated  by  such  person, 
and  the  schedules  required  to  be  filed  by  sec- 
tions 88  and  85.  These  schedules  are  required 
to  be  filed  for  the  purpose  of  giving  a  descrip- 
tion to  the  property  and  as  a  source  of  infor- 
mation as  to  value,  but,  as  expressly  provided 
bv  the  Act,  such  values  are  not  conclusive. 
The  board  may  act  on  other  information  and 
the  personal  knowledge  of  values,  and  the  Act 
•expressly  provides  that  the  assessment  shall  be 
made  of  this  class  of  property  at  its  true  cash 
value,  the  same  as  all  other  property. 

Section  79  provides  that  railroad  "track" 
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shall  be  listed  and  taxed  in  counties,  etc..  in 
proportion  that  the  length  of  main  track  in 
such  county,  etc.,  bears  to  whole  length  of  the 
road  in  the  state.  It  is  so  apparent  and  we 
think  so  well  settled  by  authority  that  the 
value  of  a  railroad  or  **  railroad  track"  and 
**  rolling  stock  "  is  so  completelv  dependent  on 
its  length  of  line,  connections,  beginning,  and 
terminus  and  the  character  of  the  country 
through  which  it  runs  in  relation  to  its  prod- 
ucts and  the  character  and  extent  of  its  popu- 
lation so  as  that  it  cannot  be  separated  from 
these  and  many  other  surroundings  and  ele- 
ments of  value  which  necessarily  must  enter 
into  its  appraisement  and  assessment  at  its  fair 
cash  value  for  taxation,  as  that  it  can  hardly 
be  a  controverted  proposition. 

It  is  evident  that  no  fair  or  equitable  value 
could  be  placed  on  a  "railroad  track"  by  sev- 
ering it  into  parts  extending  from  one  town- 
ship or  county  line  to  another,  or  even  from 
one  state  line  to  another,  and  estimating  only 
the  portion  lying  within  the  borders  of  a  sin- 
gle township,  county,  or  state  independently 
of  its  connection  beyond  such  lines,  or  by  con- 
sidering the  costs  of  constructing  any  such 
division.  Nor  could  the  value  of  an  engine  or 
car  or  other  property  coming  within  the  class 
of  property  denominated  in  the  Act  under 
consideration  as  rolling  stock,  be  determined 
by  considering  the  purpose  for  which  it  was 
used  in  any  state  or  subdivision  of  a  state,  or 
the  costs  of  construction  of  the  same,  and  to 
limit  the  right  of  the  state  to  tax  "rolling 
stock"  which  might  at  the  date  of  assessment 
be  found  within  the  state  or  subdivision  of  the 
state,  would  be  in  effect  to  release  such  prop- 
erty from  taxation. 

A  railroad  is  valuable  as  a  whole,  and  every 
section  of  the  line  going  to  make  up  the  whole 
is  essential.  The  portion  of  a  track  crossing 
unreclaimed  laud  of  practically  no  value  is  as 
valuable  as  that  portion  which  runs  through  a 
populous  city,  in  so  far  as  its  purpose  and  use 
is  that  of  an  interstate  line,  for  without  either 
the  connection  would  be  broken  and  its  use 
destroyed  for  that  purpose.  The  value  of 
such  portion  is  increased  by  reason  of  its  con- 
nection. 

In  the  StaU  Railroad  Tax  Cases,  92  U.  8. 
575.  28  L.  ed.  668,  the  court  says:  "This 
court  has  expressly  held,  in  two  cases,  where 
the  road  of  a  corporation  ran  through  different 
states,  that  the  tax  upon  the  income  or  fran- 
chise of  the  road  was  properly  apportioned  by 
taking  the  whole  income  or  value  of  the  fran- 
chise and  the  length  of  the  road  within  each 
state,  as  the  basin  of  taxation." 

In  speaking  of  the  rate  of  taxation,  the  court 
in  the  same  case  says:  "But  the  contention  is 
that  the  rule  of  treating  the  road,  its  rolling 
stock  and  franchises  as  a  unit,  and  assessing  it 
as  a  whole,  on  tvhich  each  municipality  levies 
its  taxes  according  to  the  length  of  the  road 
within  its  limits  violates  the  principle  of  Uiis 
section.  We  have  already  discussed  this  ques- 
tion and  are  of  the  opinion  that  taxes  assessed 
by  that  rule  on  the  railroad  property  by  the 
municipality  are  uniform  where  the  rate  of 
taxation  is  the  same  on  the  assessment  thus  as- 
certained that  it  is  on  other  property. 

The  court  in  the  case  last  cited  expressly 
recognizes  the  legality  of  an  assessment  on 
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oiling  stock  valued  in  accordance  with  the 
ule  of  treating  the  road  as  a  unit,  and  taking 
uch'a  proportion  of  its  value  as  the  length  ot 
tie  road  iVing  within  the  state  bears  to  the 
rhole  roaa,  for  if  an  appraisement  and  assess- 
lent  of  a  railroad  including  in  such  valuation 
;s  rolling  stock  and  franchises  can  be  a&sessed, 
ertainlv  its  rolling  stock  can  be  valued  and 
ssessea  separately  in  the  same  manner  for 
alues  would  not  be  imported  in  the  one 
lethod  more  than  the  other.  The  court  In 
le  same  case  discusses  and  sustains  the  same 
ictbod  of  assessing  the  railroad  track,  and 
lys:  It  may  well  be  doubted  whether  any 
eiter  mode  of  determining  the  value  has  been 
evised. 

The  decision  in  Western  U.  Teleg,  Co,  v. 
fassachiuetts,  125  U.  S.  530,  81  L.  ed.  790,  is 
1  harmony  with  this  theory. 
Presumptively  the  line  of  railroad  track  and 
filing  stock  is  of  no  greater  value  per  mile 
pyond  the  borders  of  the  state  than  within 
le  borders  of  the  state  and  we  do  not  think 
le  law  necessarily  requires  a  construction  bv 
'hich,  if  the  line  of  the  railroad  track  or  roll- 
\g  stock  situate  outside  the  state  was  of 
reater  value  per  mile  than  that  inside  the 
ate  that  the  board  should  by  equalizing  the 
alue  import  values  and  tax  'property  situate 
ad  taxable  without  the  limils  of  the  state  and 
ixable  in  another  state.  When  the  whole  Act 
read  together  it  purports  to  be  only  an  Act 
)  tax  such  property  as  is  subject  to  taxation 
itbin  the  state.  Section  80  declares  that  the 
lovable  property  belonging  to  a  railroad  com- 
any  shall  be  held  to  be  personal  property  and 
enominated  personal  property;  while  section 
provides  that  **all  property  within  the  juris- 
iction  of  this  state  not  expressly  exempted, 
lall  be  subject  to  taxation."  Section  4  pro- 
ides  that  for  the  purpose  of  taxation  real  prop- 
*ty  shall  include  all  lands  within  the  state,  etc. 
ersonal  property  shall  include  all  goods  and 
lattels  within  the  state,  all  ships,  boats, 
hether  at  home  or  abroad,  and  their  appur- 
nances;  all  goods,  chattels  and  effects  belong- 
\g  to  inhabitants  of  this  state,  situate  without 
tis  state,  except  the  property  actually  and 
srmanently  invested  in  business  in  another 
ate. 

The  record  of  the  state  board  which,  as  we 
%ve  said,  is  conclusive,  affirmatively  shows 
lat  the  valuation  of  '^railroad  track"  and 
)lling  stock  was  fixed  upon  such  property 
ithin  this  state.  The  record  affirmatively 
lows  that,  "the  state  board  of  tax  commis- 
oners  having  had  under  consideration  the  as- 
;ssment  of  the  several  railroads  in  the  state, 
le  following  valuation  per  mile  of  the  vari- 
js  roads  within  this  state;"  then  follows  the 
;hedule  and  valuation.  Following  such  sched- 
les  and  valuation  it  is  stated  that  ''making 
beral  allowance  for  all  proper  deductions 
lev  "fix  the  values"  as  hereinbefore  set  forth. 
Objection  is  made  to  a  recital  in  the  record 
f  the  board  which  it  is  contended  shows  af- 
rmatively  that  the  board  fixed  the  value  of 
le  roads  upon  a  wrong  basis.  We  think 
lere  is  nothing  in  this  objection.  It  is  a  mere 
atement  that  "in  arriving  at  the  basis  for  the 
itimate  of  said  values  the  board  considered 
le  costs  of  the  construction  and  the  equip- 
lent  of  said  roads,  the  market  value  of  the 
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stocks  and  bonds  and  the  gross  and  net  earn-  * 
ings  of  each  of  said  roads,  and  all  other  mat- 
ters appertaining  thereto  that  would  assist  the 
board  in  arriving  at  a  true  cash  value  of  the 
same. "  They  considered  all  matters  appertain- 
ing to  the  road  that  would  assist  them  in  arriv- 
ing at  a  true  cash  value.  The  things  they 
speciflcallv  enumerate  were  proper  to  consider. 
The  board  was  not  limited  to  the  schedules  of 
the  railway  companies  and  rates  fixed  by  them, 
but  had  the  right  to  such  other  information 
which  would  enable  them  to  arrive  at  a  just 
valuation.  But  this  court  cannot  consixier  or 
review  the  question  as  to  what  evidence  the 
board  acted  upon  in  arriving  at  the  value  as- 
sessed. 

It  is  further  urged  that  the  method  of  assess- 
ment taxes  interstate  commerce,  but  we  do  not 
think  BO.  Taxing  the  property  of  a  corpora* 
tion  engaged  in  interstate  commerce  is  not  tax- 
ing interstate  commerce;  but  what  we  have 
heretofore  said  disposes  of  this  question,  for  in 
holding  the  method  by  which  the  valuation 
and  assessments  were  made  valid  relieves  it 
from  this  objection. 

As  it  cannot  be  and  is  not  contended  that  the 
propertv  is  not  subject  to  taxation,  but  only 
contend.ed  that  it  cannot  be  assessed  in  the 
manner  prescribed  in  this  Act,  which  it  is 
claimed  imports  values  into^  this  state  from 
other  states  for  taxation,  thereby  imposing  un- 
authorized burdens  on  interstate  commerce. 

It  is  finally  contended  that  the  Act  creating 
the  state  board  and  defining  its  powers  and  du- 
ties is  unconstitutional  and  void,  for  the  rea- 
sons in  brief  that  judicial  powers  are  granted 
to  such  board,  and  because  two  state  executive 
and  administrative  officers  are  created  and 
made  continuously  appointed  by  the  governor 
and  not  elected  by  the  people;  that  executive 
and  administrative  officers  cannot  exercise  ju- 
dicial powers,  and  judicial  officers  must  by  the 
Constitution  be  elected.  The  members  of  the 
state  board  are  not  judicial  officers,  nor  are 
judicial  powers  conferred  upon  them  by  the 
Act  under  consideration,  within  the  meaning 
of  the  Constitution.  Langenberg  v.  Decker 
and.)  16  L.  R.  A.  108. 

It  is  very  common,  if  not  an  almost  univer- 
sal custom  in  this  and  other  states,  to  make, 
by  statutoij  enactment,  certain  of  the  state  of- 
ficers ex  omcio  members  of  the  state  boards  of 
equalization.  Such  we  think  has  been  the 
almost  if  not  the  entirely  unbroken  practice  in 
this  state  since  the  adoption  of  the  present 
Constitution,  and  if,  as  held  in  Langenberg 
V.  Decker,  supra,  they  are  not  vested  with 
such  judicial  powers  as  to  constitute  them  a 
court,  but  onlv  exercised  such  quasi- judicial 
functions  as  does  every  public  officer  vested 
with  discretionary  power,  they  are  certainlv 
eligible  to  become  members  of  such  a  boanl. 
Nor  do  we  think  the  other  members  of  the 
board  whom  the  law  provides  shall  be  appoint- 
ed by  the  governor  are  administrative  state  of- 
ficers charged  with  such  duties  as  that  by  the 
Constitution  they  are  required  to  be  elected  by 
the  people.  Thej  are  not  administrative  ofli- 
cers  in  charge  of  any  separate  department  of 
the  state  government.  The  same  rule  must 
govern  in  relation  to  their  selection  as  the  selec- 
tion of  members  of  the  local  and  county  boards 
of  equalization,  and  any  persons  or  boards  for 
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the  appraiflement  and  assessment  of  yalaesand 
benefits  and  injuries  to  property,  and  the  prac- 
tice of  appointing  such  persons  and  members 
of  boards  has  always  existed.  If  they  may  be 
appointed  for  one  sitting  of  a  board,  or  to 
make  appraisement  of  specific  property,  the 
Talue  of  which  is  to  be  ascertained,  then  cer- 
tainly the  law  may  authorize  their  appoint- 
ment for  a  longer  term,  and  that  such  appoint- 


ment may  be  authorized  by  statute  we  have  no- 
doubt  and  this  conclusion  is  in  harmony  with 
the  decisions  of  this  court  in  8UUe  ▼.  Qhrby, 
122  Ind.  17,  and  8taU  v.  Hyde,  129  Ind.  296, 
18  L.  R.  A.  79. 

We  have  considered  and  decided  all  of  the 
questions  material  to  the  determination  of  the 
cause.    We  find  no  error  in  the  record. 

Judgment  affirmed. 


CALIFORNIA  SUPREME  COURT. 


Mark  PATTY,  i?«p<., 
E.  P.  COLGAN,  State  Comptroller,  Appt. 
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▲  lef^islatiTe  appropriation  for  the  ben- 
efit of  snlTerers  ft*om  a  fiood  is  in  violation 
of  CoDSt.,  art.  4.  S  81,  prohibitiDir  the  srift  of  any 
publio  money  or  thing  of  value  to  any  indiyidual. 

(January  28, 1888.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Superioi^ Court  for  San  Diego  County 
in  favor  of  plaintiff  in  a  proceeding  for  a  wnt 
of  mandamus  to  compel  defendant  to  draw  a 
warrant  upon  the  state  treasurer  in  favor  of  the 
board  of  supervisors  of  San  Dieeo  County  for 
the  benefit  of  sufferers  from  the  Tia  Juana 
floods.    Becersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bar  ham  A  Bolton*  for  appellant: 

To  raise  the  money  sought  to  be  appropriated 
under  the  provisions  of  this  Act,  there  must 
be  a  tax  levied  upon  the  people,  and  taxation 
can  only  be  for  a  public  use. 

Cal.  Const,  art.  4,  §^  80,  82. 

The  Le^lature  shall  have  no  power  to  pay, 
or  authonze  the  payment  of,  any  claim  here- 
after created  against  the  state,  under  agree- 
ment or  contract  made,  without  express  au- 
thority of  law. 

The  provisions  of  our  Constitution  are  man- 
datory and  prohibitory. 

Whether  the  statute  is  constitutional  or  not 
is  always  a  question  of  power. 

Coole^,  Const.  Lim.  p.  186. 

^othmg  in  the  distribution  of  powers  places 
either  department  above  the  law.  Where  dis- 
cretion in  terms  is  vested  or  implied  from  the 
nature  of  the  duties  to  be  performed,  they  are 
independent  of  each  other,  but  in  no  other 
case. 

People  V.  Brooks,  16  Cal.  89. 

There  is  no  pretense  upon  the  face  of  the 
Act,  or  otherwise,  that  the  Tia  Juana  sufferers 
had  any  claim  against  the  state. 

To  lay  with  one  hand  the  power  of  the  gov- 
ernment on  the  property  of  the  citizens,  and 
with  the  other  to  bestow  it  upon  favored  indi- 
viduals, to  aid  private  enterprises,  and  build 
up  interests,  is  none  the  less  a  robbery  because 


it  is  done  under  the  forms  of  law  and  is  called 
taxation. 

dtieens  Sat.  dt  Loan  Asso.  of  Cleveland  v^ 
Topeka,  87  U.  S.  20  Wall.  664,  22  L.  ed.  461. 

It  is  not  competent  for  the  Legislature  to 
authorize  the  levying  of  a  public  tax  or  the 
taking  of  private  property  for  the  encourage- 
ment of  a  purely  private  industry. 

Consolidated  Channel  Co.  v.  Central  Pae.  R, 
Co.  51  Cal.  271;  People  v.  Parks,  68  Cal.  689; 
lie  Toumsend,  89  N.  T.  174;  Be  DeanmUe 
Cemetery  Asso.  66  N.  T.  671,  38  Am.  Rep.  86;. 
AUen  V.  Jay,  16  Me.  124,  11  Am.  Rep.  186. 

A  private  use  cannot  be  transformed  into  a 
pubhc  one  by  a  mere  legislative  declaration. 

Logan  v.  Stogsdale,  8  L.  R.  A.  68,  128  Ind. 
872. 

The  expenditure  authorized  by  this  statute 
being  for  a  private  and  not  a  public  object,  ia 
a  legal  sense,  it  exceeds  the  constitutional 
power  of  the  Le&:islature,  and  the  city  cannot 
lawfully  issue  the  bonds  for  the  purposes  of 
the  Act. 

Lotoell  V.  Boston,  111  Mass.  461, 15  Am.  Rep. 
89. 

The  right  to  take,  which  depends  upon 
whether  It  is  to  be  taken  for  a  public  or  private 
use,  is  a  judicial  Question. 

PUUburg,  W.  A  K.  B.  Co.  v.  Benwood  Iron 
Works,  2  L.  R.  A.  680,  81  W.  Va,  710. 

If  the  Lefi:islature  had  the  power  to  make 
the  appropruition  for  the  purposes  named  in 
this  Act,  then  it  should  have  determined  the 
amount  to  which  every  sufferer  was  entitled,, 
and  should  not  have  delegated  that  power  U> 
the  board  of  supervisors. 

Cooley,  Const.  LIm.  p.  117. 

Mr.  Johnston  Jonea  for  respondent 

Patemon,  «/.,  delivered  the  opinion  of 
the  court : 

This  is  an  appe-al  by  Hon.  E.  P.  Colgan, 
state  comptroller,  from  a  judgment  of  the 
superior  court  of  San  Diego  county,  direct- 
ing the  issuance  of  a  peremptory  writ  of 
mandate  requiring  him  to  draw  a  warrant  ia 
favor  of  the  board  of  supervisors  of  Saa 
Diego  county  in  the  sum  of  $5,000,  for  the 
benefit  of  the  sufferers  from  the  Tia  Juana 
floods  of  February  22,  1891.  The  applica- 
tion of  the  plaintiff  and  the  judgment  of  the 
court  were  based  upon  the  provisions  of  an 


Note.— As  to  the  validity  of  appropriations  of 
public  money  as  dependent  upon  the  public  char- 
acter of  the  use,  see  Dairsett  v.  Oolgan,  14  L.  K.  A* 
474,  and  naUy  92  Cal.  68;  also  the  later  cases.  Bourn 
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V.  Hart,  16 L.  B.  A. 481, 03  Gal.  821:  Cutting  v.  T^lor 
(S.  DalL)  15  L.  R.  A.  SOI;  Wasson  v.  Wayne  County 
Comrs.  (Ohio)  17  L.  R.  A.  7W;  Mute  k  Blind  Inst, 
for  Education  v.  Henderson  (Colo.)  18  L.  R.  A.  WS^ 


CUTHBKRT  V.  ChAUVET. 


746 


ititled  **  An  Act  to  appropriate  the  sum 
e  thousand  dollars  for  the  benefit  of  the 
ers  from  the  Tia  Juana  floods  of  the 
y- second  of  February,  1891,  and  to  pro- 
or  the  payment  to  the  board  of  super- 
df  San  Diego  county  and  its  distribu- 
0  the  sufferers. "  Section  1  of  this  Act 
[is  follows :  "  Section  1.  There  is  appro- 
id  the  sum  of  five  thousand  dollars  out 
7  moneys  in  the  general  fund  not  other- 
appropriated,  to  be  paid  to  the  board 
jervisors  of  San  Diego  county,  to  be  by 
K)ard  held  in  trust  and  paid  out  for  the 
t  of  the  sufferers  from  the  Tia  Juana 
,  occurring  on  the  twenty-second  day 
bruary,  eighteen  hundred  and  ninety- 
in  San  Diego  county."  The  Act  is 
y  in  violation  of  the  provisions  of  sec- 
(1,  art.  4,  of  the  Constitution,  which 


provides  that  the  Legislature  shall  have  no 
power  "to  make  any  gift,  or  authorize  the 
making  of  any  gift,  of  any  public  money  or 
thing  of  value,  to  any  individual."  The 
object  of  this  provision  is  well  stated  in 
Stevenson  v.  Colgan,  91  Cal.  651,  14  L.  R.  A. 
459.  An  Act  directing  the  comptroller  to 
draw  his  warrant  in  favor  of  an  individual 
cannot  be  impeached  bv  evidence  aliunde. 
Rankin  v.  Colgan,  92  Cal.  606.  But  here  the 
facts  which  show  the  invalidity  of  the  ap- 
propriation appear  upon  the  face  of  the  Act, 
and  the  application  ought  to  have  been  de- 
nied. Bourn  v.  Hart,  93  Cal.  821,  15  L.  R. 
A.  431. 

The  judgment  is  reveraed,  with  directions  to 
the  court  below  to  dismiss  the  proceeding, 
and  enter  judgment  in  favor  of  defendant  for 
costs. 


NEW  YORK  COURT  OP  APPEALS. 


Ophelia  J.  CUTHBERT,  Respt., 

V. 

rdelia  D.  CHAUVET  et  aL,  RespU., 

and 
W   YORK  LIFE   INSURANCE  & 
TRUST  CO.,  Appt. 

( N.  Y ) 


o  court  poneflBes  the  power  to  eom^ 
a  trustee  to  consent  to  a  destruo- 
i  of  a  real  estate  trust  which  the 


statutes  prohibit  him  from  doing  any  aot  to  con- 
travene. 

8«  Express  trusts  of  realty  which  are 
▼alld  in  their  creation  are  made  inde- 
structible by  the  Xew  York  Statute  of  Uses 
and  Trusty  16  63,  66,  4  Rev.  Stat.  8th  ed.  2498,  2480, 
which  declare  that  the  beneQctary  cannot  aasiga 
or  in  any  manner  dispose  of  his  interest  and  that 
every  sale,  conveyanoe,  or  other  act  of  the  trus- 
tee in  contravention  of  his  trust  shail  be  abso- 
lutely void. 

8.   A  trustee's  offer  of  Judgment  or  fkil- 


NOTE.— P»M?er  of  court  to  dissolve  trust, 
above  case  is  clearly  the  most  important  one 
subject  of  the  power  of  the  court  to  dissolve 
,  that  has  ever  been  decided. 
te  langruage  of  the  opinio^  *'we  have  failed 
a  case  where  It  was  ever  attempted,  as  it  is 
o^trangle  a  trust  in  its  infancy  by  Judicial 
3n."  The  cases  most  nearly  approachlD? 
e  earlier  cases  in  the  same  state  referred  to 
opinion. 

lese  Dougrlas  v.  Cruirer,  80  N.  Y.  IS,  decided 
1  order  of  court  could  not  make  valid  a  con- 
ce  by  a  trustee  to  a  woman  during  her  hus- 
life  where  the  trust  was  for  the  payment  to 
the  rents  and  profits  durlnar  the  life  of  the 
id.  The  declaration  of  the  court  was  that 
jpreme  court  has  not  the  power  to  destroy 
I  trust." 

rugrer  v.  Jones,  18  Barb.  467,  it  wns  held  that 
ier  of  court  could  not  make  valid  a  mort- 
<f  the  trust  estate  by  a  trustee  under  a  trust 
;ivc  and  pay  over  rents  and  profits, 
ewhat  approaching  these  cases  but  involv- 
3  additional  element  of  fraud  or  imposition 
)ne  of  the  beneficiaries  was  the  decision  in 
!r  V.  Sharpe,  68  N.  C.  863,  in  which  an  appli- 
f  or  an  order  that  a  trustee  should  pay  over 
loie  trust  fund  to  those  entitled  to  it  after 
ath  of  their  mother,  who  was  entitled  to  the 
e  during  her  life,  was  refused  although  she 
[  in  it  and  the  trustee  did  not  oppose  it.  The 
characterized  it  as  an  **unblu8hlng  attempt 
B  part  of  the  children  and  sons-in-law  of  a 
old  woman  to  get  the  sanction  of  the  court 
irrender  of  all  her  estate  and  her  only  means 
intenance.'* 

eral  language  used  by  the  courts  in  respect 
Ir  power  over  trustees  must  of  course  be  con- 

R.  A. 


strued  with  reference  to  the  question  before  the 
couit.  Thus  in  firooke  v.  Mostyn,  2  DeO.  J.  &  S. 
878,  it  was  said  that  In  the  exercise  of  Its  jurisdiction 
over  trustees  '^the  court  may  in  general  order  the 
trustees  to  deal  with  the  trust  property  in  what- 
ever mode  it  may  consider  to  be  for  the  benefit  of 
the  ceMtuiM  9ue  trust  who  are  infants  or  under  dis- 
abilities." fiujb  this  was  not  a  case  In  which  the  dis- 
solution of  a  trust  was  attempted  as  in  the  main 
case,  but  merely  a  case  of  an  attempt  to  Impeach 
on  the  ground  of  fraud  a  compromise  of  a  suit  for 
a  legacy  made  under  order  of  court.  The  decree 
of  the  compromise  was  set  aside  but  this  decision 
was  reversed  on  the  facts  in  Mostyn  v.  Brooke,  L. 
R.  4  Eng.  &  Ir.  App.  804. 

Cases  in  which  a  trust  has  been  terminated  by 
order  of  the  court  have  all  been  those  io  which 
the  purpose  of  the  trust  had  been  already  accom- 
plished or  could  not  be  accomplished. 

In  Hawthorn  v.  Root.  6  Bush,  501,  where  the 
legal  title  to  land  was  conveyed  to  a  party  as  trus- 
tee to  be  conveyed  to  others  and  this  could  not  be 
done  because  the  trustee  was  a  minor,  the, convey- 
ance was  set  aside  although  the  minor  objected. 
The  reason  of  this  is  clear  as  the  retention  of  title 
by  the  trustee  would  have  been  a  palpable  fraud. 

So  where  a  trust  under  a  will  failed  by  a  contin- 
gency not  provided  for  and  the  entire  beneficial  In- 
terest had  vested  in  a  certain  person,  the  court  held 
that  it  had  power  to  order  payment  to  be  made  di- 
rectly to  the  person  entitled.  Taylor  v.  Hubcr,  13 
Ohio  St.  288. 

Where  the  whole  objects  and  purposes  of  a  trust 
have  been  accomplished,  and  the  interests  created 
under  it  have  all  vested,  the  court,  with  the  con- 
sent of  the  trustee  and  of  the  persons  Interested, 
may  decree  a  determination  of  the  trust.  Smith  v. 
Harrington,  4  Allen,  566:  Bowditch  v.  Andrew,  8 
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nre  to  answer  In  a  suit  attackinflr  the  trust  is 
within  the  prohibition  of  a  statute  declaring  that 
any  act  in  contraventioD  of  the  trust  shall  be 
TOid. 

(January  17, 1898.) 

APPEAL  by  the  New  York  Life  Insurance 
&  Trust  Company  as  trustee  under  the 
will  of  Francis  W.  Lasak,  deceased,  from  an 
order  of  the  (General  Term  of  the  Supreme 
Court,  Second  Department,  affirming  an  order 
of  a  Special  Term  for  Westchester  County  di- 
recting defendant  to  join  in  a  compromise 
which  had  been  effected  between  the  parties  to 
a  partition  suit  in  which  the  validity  of  the 
Lasak  will  was  attacked.     Reversed. 

Francis  W.  Lasak  died  seised  of  a  quantity 
of  real  estate  leaving  a  will  by  which  he  gave 
a  portion  of  it  to  the  New  York  Life  Insurance 
&  Trust  Company  in  trust  for  certain  specified 
objects  incluoinir  certain  charities.  The  par- 
tially disinherited  heirs  instituted  a  number  of 
suits  for  the  purpose  of  defeating  the  will. 
Finally  the  adults  interested  in  the  estate 
reached  a  compromise  and  this  action  having 
been  instituted  for  a  partition  of  certain  of  the 
real  estate,  Victoria  A.  McKenzie,  one  of  the  in- 
terested parties,  filed  a  petition  by  which  she 
showed  to  the  court: 

That  the  said  action  was  brought  and  is  now 
pending  for  the  partition  of  reiu  estate  in  the 
city  of  New  York  and  in  the  county  of  West- 
chester, t)elonffing  to  the  estate  of  Francis  W. 
Lasak,  late  of  Westchester  county.    That  the 


said  Francis  W.  Lasak  left  a  last  will  and  tes- 
tament, and  which  said  will  was  duly  admitted 
to  probate  before  the  surrogate  of  the  oounly 
of  Westchester,  and  on  appeal  to  the  court  of 
appeals  the  decree  of  said  probate  was  affirmed. 
That  various  litigations  are  now  pending  with 
reference  to  the  validity  of  the  said  will  as  a 
will  of  real  estate— there  being  so  pending  ten 
actions  of  ejectment,  the  present  action  for  par- 
tition and  an  action  for  the  establishment  of 
the  will.  That  in  one  of  the  actions  of  eject- 
ment, tried  in  the  county  of  Westchester,  the 
trial  occupied  eight  days  and  terminated  in  a 
disagreement  of  the  jury. 

That  all  the  parties  interested  in  the  said  es- 
tate as  devisees  or  heirsat-law  have  agreed,  so 
far  as  they  could  so  do,  to  compromise  the  said 
litigation  and  to  allow  the  said  will  to  stand  as 
a  will  of  personal  estate,  but  to  be  declared 
void  as  a  will  of  real  estate,  and  for  the  pur- 
pose of  carrying  out  the  said  settlement  and 
compromise,  have  executed  an  agreement 
That  the  New  York  Life  Insurance  &  Trust 
Company,  who  by  the  said  will  was  appointed 
trustee  of  the  trusts  therein  contained,  and 
among  others,  trustee  of  the  trust  under  which 

{rour  petitioner  is  the  beneficiary  during  her 
ife,  has  declined  to  become  a  party  to  the  said 
compromise  or  to  any  compromise  without  the 
leave  and  direction  of  the  couit  first  had  and 
obtained,  and  also  for  the  reason  that  certain 
provisions  of  the  said  compromise  agreement 
require  modification  and  alteration,  as  fol- 
lows: 


Allen.  341;  Inches  v.  HilU  106  Mass.  677;  Re  Stone, 
188  Mass.  476;  Niohols  v.  Koflrers.  180  Mass.  146;  Sears 
V.  Choate,  14S  Mass.  896;  Whail  v.  Converse,  146 
Haas.  84fi. 

Thus  where  executors  are  to  hold  any  residue  in 
trust  for  the  relief  of  heirs  *if  they  at  any  time 
shall  need  pecuniary  assistance,"  and  the  entire 
beneficial  interest  has  vested  in  the  heirs  and  they 
all  desire  it,  and  the  executors  consent,  the  trust 
may  be  annulled  and  the  property  distributed 
among  them  on  their  executing  releases.  Smith  v. 
Harrington.  4  Allen.  666. 

And  where  a  trust  to  pay  a  widow  such  portions 
of  income  of  the  property  as  may  seem  to  her  and 
the  trustee  necessary  for  the  maintenance  of  her 
family  and  the  support  and  education  of  children, 
was  held  to  have  become  inoperative  by  the  death 
of  the  children,  the  breaking  up  of  the  family  and 
the  widow's  ceasing  to  keep  house,  a  decree  was 
made  terminating  the  trust  and  distributing  the 
property  to  those  equitably  entitled  thereto.  Bow- 
ditch  V.  Andrew,  supra. 

And  a  trust  under  a  marriage  settlement  to  se- 
cure income  to  the  wife  for  her  life  and  then  to  the 
husband  with  remainder  to  their  children  in  fee 
was  terminated  by  decree  of  the  court  as  to  one  half 
of  the  estate  the  whole  interest  in  which  had  fully 
vested  in  one  of  the  children  after  the  death  of  the 
wife  and  a  transfer  by  the  father  of  his  interest 
which  had  become  vested  in  that  child  who  there- 
upon became  entitled  to  the  whole  of  the  iocome 
for  the  father's  life  and  the  remainder  in  one  half 
of  the  property.    Inches  v.  Hill,  106  Blass.  675. 

And  under  a  trust  for  two  daughters  of  the  trus- 
tee which  expressly  provided  that  he  should  con- 
vey ''as  they  or  the  survivor  and  myself  (the  trus- 
tee) may  deem  expedient,"  after  the  death  of  one 
daughter  followed  hy  his  death  the  other  daughter 
was  held  entitled  to  have  the  trust  terminated.  Re 
Stone,  supra. 

But  under  a  trust  to  pay  income  to  a  widow  dur- 
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ing  her  Uf e  and  after  her  death  to  distribute  among 
nephews  and  nieces  '^en  surviving"  the  share  of 
any  deceased  to  go  to  his  or  her  issue,  the  nephews 
and  nieces  cannot  have  a  termination  of  a  trust 
during  her  lifetime  as  they  do  not  represent  all  the 
interests.    Brandenburg  v.  Thomdlke,  130  Mask 

The  absolute  owner  of  a  fund  and  of  the  income 
held  under  a  simple  trust  to  pay  it  over  to  him 
which  is  alienable  by  him  and  subject  to  his  credit- 
ors can  have  the  trust  terminated.  Sears  v. 
Choate,  supra. 

The  fact  that  a  trustee  objects  to  the  termina- 
tion of  the  trust  will  not  prevent  its  dissolution 
where  persons  entitled  to  the  whole  beneficial  in- 
terest desire  it,  at  least  where  the  founder  of  the 
trust  has  not  shown  an  Intention  to  continue  it  for 
the  trustee's  benefit.  Slater  v.  Huribut.  146  Mass. 
808. 

Where  a  trustee,  whose  right  is  at  most  a  dry 
trust,  brings  an  action  for  a  bank  deposit,  the  ad- 
mission of  the  beneficiary's  administrator  as  a 
claimant  makes  any  special  proceeding  to  termi- 
nate the  trust  unnecessary  as  the  termination  Is  a 
matter  of  strict  legal  right.  Underwood  v.  Boston 
Five  Gent  Sav.  Bank.  141  Mass.  306. 

Somewhat  in  line  with  cases  as  to  the  entire  disso- 
lution of  a  trust  is  a  New  York  decision  in  which 
a  trustee  who  held  property  in  trust  to  apply  the 
income  to  the  use  of  himself,  his  wife,  and  children, 
was  held  not  to  have  an  uncontrolled  discretion  ts 
to  the  application  of  the  income  where  his  wife 
and  only  child  were  living  separate  from  him  and 
not  in  amicable  relations  with  him.  The  court  in 
this  case  required  him  to  pay  each  of  them  one 
third  of  the  net  income.  Ireland  v.  Ireland,  84  N. 
Y.88L 

This,  case  however,  belongs  more  properly  to  that 
class  which  relates  to  the  control  of  the  discretion 
of  trustees  which  is  a  matter  not  within  the  scope 
of  this  note.  B.  A.  E. 
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First.  That  all  the  provisions  of  the  will  re- 
lating to  personalty  shall  stand.  That  a  prop- 
er provision  should  be  made  for  a  person  as 
yet  unborn  who  may  possibly  under  the  said 
will  be  entitled  in  remainder  to  the  principal 
of  the  share  devised  to  the  said  trustee  for  the 
benefit  of  your  petitioner  for  her  life.  That 
provisions  should  be  made  for  the  commissions 
of  said  trustee  of  all  the  trusts  contained  in  the 
will.  That  your  petitioner,  and  as  she  is  in- 
formed and  believes  all  the  other  parties  to  the 
said  compromise  will  aeree  to  such  modifica- 
tions as  to  this  court  shall  seem  lust  and  prop- 
er. And  she  prays  that  the  said  New  York 
Life  Insurance  &  Trust  Company  as  trustee  as 
Aforesaid  by  authority  and  order  of  this  court, 
to  become  a  party  to  the  said  agreement  modi- 
fied and  altered  as  this  court  may  direct,  to  the 
end  that  a  final  settlement  and  compromise  of 
the  said  litigation  may  be  attained,  and  the 
court  may  malce  such  other  order  in  the  prem- 
ises as  to  it  may  seem  just. 

Further  facts  appear  in  'the  opinion. 

MesiTB,  Emmet  Sb  Robineon,  for  appel- 
lant: 

The  Revised  Statutes  expressly  forbid  and 
prohibit  the  acts  and  results  which  this  pro- 
posed compromise  is  intended  to  bring  about 
and  effectuate. 

N.  Y.  Rev.  Stat.  chap.  1.  tit.  2,  part  2. 

The  supreme  court  succeeded  to  the  power 
und  lurisaiction  of  the  late  court  of  chancery, 
whicn  power  and  jurisdiction  are  co-extensive 
with  those  of  the  court  of  chancery  of  England, 
with  the  exceptions,  additions,  and  limitations 
•created  by  the  Constitution  and  laws  of  this 
state. 

N.  Y.  Rev.  Stat.  chap.  1.  tit.  2,  part  8,  art. 
5,  §  88. 

Trusts  have  always  been  within  this  juris- 
•diction  so  far  as  regards  their  construction  and 
definition,  the  manner  of  their  execution,  the 
investment  and  charge  of  tiie  trust  estate,  the 
acts  of  the  trustee,  and  most  particularly  the 
protection  and  the  rights  of  beneficiaries;  but 
when  a  rule  either  of  the  common  law  or  stat- 
ute law  is  direct  and  governs  the  case  with  all 
its  circumstances  a  court  of  equity  is  as  much 
bound  by  it  as  a  court  of  law  and  can  as  little 
Justify  a  departure  from  it. 

Story.  Eq.  Jur.  §  64. 

There  Is  abundant  authority  against  such  a 
power  as  is  claimed  by  this  order. 

Wood  V.  Wood,  5  Paige,  596,  8  L.  ed.  844,  28 
Am.  Dec.  451;  Douglas  v.  Cruger,  80  N.  Y. 
15;  Lent  v.  Howard,  89  N.  Y.  169;  Cruger  v. 
Jonu,  18  Barb.  467. 

Meurs,  Edfl^ar  M.  Johnson  and  F.  R, 
Jfinrath,  for  respondent  Cuthbert: 

The  trustee  has  power  to  enter  into  a  reason- 
able compromise  of  any  contested  claim. 

People  V.  Pleas,  2  Johns.  Cas.  876;  Murray 
V.  matchford,  1  Wend.  588,  19  Am.  Dec.  587; 
Leland  v.  Manning,  4  Hun.  7;  Oilman  v.  Oil- 
man, 6  Thomp.  &  C.  211;  Re  Berrien's  Eetate, 
16  Abb.  Pr.  N.  S.  28. 

Should  the  trustee  refuse  to  enter  into  a  rea- 
isonable  compromise  agreement,  it  is  within  the 
jieneral  jurisdiction  of  the  court  to  direct  the 
trustee  to  do  so. 

Ireland  Y,  Ireland,  84  N.  Y.  821:  Bryan  v. 
Kniekerbaeker,  1  Barb.  Cb.  409,  5  L.  ed.  485. 
See  also  Be  Youngs,  5  Abb.  N.  C.  858,  note; 
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Datey  v.  Ward,  L.  R.  7  Ch.  Div.  754;  Luther 
V.  Bianeoni,  10  Ir.  Ch.  Rep.  194;  Milsington 
V.  Mulgrave,  3  Madd.  491;  Mortimer  v.  J^atts, 
14  Beav.  616;  Wood  v.  Wood,  supra;  Leitch  v. 
WeUs,  48  N.  Y.  599;  Walker  v.  Walker,  5  Madd. 
424;  Cafe  v.  Bent,  8  Hare,  245. 

Mr.  Charles  F.  McLean  for  Margaret  S. 
Ives;  Messrs.  Aaron  Kahn,  Christopher 
Fine,  and  Robert  Sewell  for  defendant 
Schermerhorn;  Messrs,  C.  O.  Reynolds  and 
F.  Reynold  for  defendant  McEenzie  et  al.; 
Mr.  F.  A,  Ward»  Guardian  ad  litem;  Mr. 
Frederick  B.  Van  Vorst  for  the  Chil- 
dren's Aid  Society ;  Mr.  Charles  Donohne 
for  defendants  Cordelia  D.and  Albert  Chauvet: 

The  only  question  properly  arising  on  this 
appeal  is  as  to  the  leflral  right  of  the  appellant 
to  commissions  on  the  real  estate. 

The  question  as  to  the  equitable  right  to 
compensation  was  considered,  and  the  amount 
fixed  by  the  court  below,  and  that  finding  is 
conclusive.  There  remains,  therefore,  only 
the  question  of  strict  legal  right. 

Re  AUen,  96  N.  Y.  827. 

The  appellant  cannot  raise  any  other  ques- 
tion. 

1.  It  will  not  be  allowed  to  litigate  unneces- 
sarily. 

Be  Brewer,  48  Hun,  597. 

2.  It  is  not  interested  in  any  other  question, 
and  therefore  not  aggrieved  by  a  decision  of 
any  other. 

Bryant  v.  Thompson,  18  L.  R  A.  745.  128 
N.  Y.  426. 

8.  It  is  protected  by  the  order  and  has  no 
occasion  to  question  any  other  decision. 

Bryant  Y.  Thompson,  supra. 

The  appellant  has  no  legal  right  to  commis- 
sions. , 

Perry,  Trusts,  p.  817.  §  904,  p.  825,  §  916. 

1.  A  trust  will  not  be  preserved  merely  that 
the  trustee  may  earn  commissions. 

Sinter  v.  Hurlhut,  146  Mass.  808. 

2.  There  is  no  right  to  commissions  until 
thev  are  earned. 

N.  Y.  Co^e  Civ.  Proc.  §  2502. 

If  the  appellant  has  no  lecnl  right  to  com- 
missions the  order  does  not  affect  a  substantial 
right. 

DeBarante  v,  Deyermand,  41  N.  Y.  855. 

Persons  of  full  age  and  sound  mind  can  do 
what  they  will  as  to  their  own. 

Sldter  V.  Hurlbut,  supra;  Sears  v.  Choate, 
146  Mass.  895;  Smith  v.  Harrington,  86  Mass. 
566. 

All  persons  having  any  interest  have  been 
equitably  provided  for. 

The  possible  party,  as  yet  unborn,  is  repre- 
sented by  the  infant  Clarence  McKenzie. 

Moore  v.  Littel,  41  N.  Y.  66;  Mead  v.  Miteh- 
ell,  17  N.  Y.  210,  72  Am.  Dec.  455;  Lawrence 
V.  Bayard,  7  Paige,  75,  4  L.  ed.  66. 

The  supreme  court  having  the  power  to  pro- 
tect infants,  the  form  adopted  in  exercising  the 
power  is  immaterial. 

N.  Y.  Code  Civ.  Proc.  §  7,  subsec.  8,  §  2848, 
subsec.  2;  McCoun  v.  New  York  Cent,  db  H.  R, 
R.  Co.  50  N.  Y.  176;  Arthur  v.  Oriswold,  60 
N.  Y.  148;  Whitney  v.  Townsend,  67  N.  Y.  40. 

Mr.  CalTin  Frost  in  person  and  for  peti- 
tioner; Messrs.  Bartlett  Wilson  A  Hay- 
den  for  the  American  Female  Quardian  So- 
ciety, etc. 
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This  is  a  family  arrangement  to  save  their 
peace  and  honor  and  avoid  litigation,  such  as 
have  always  been  favored  by  the  courts. 

1  Story,  £q.  Jur.  182,*  and  cases  cited ; 
Stapleton  v.  Stapleton,  1  Atk.  10;  Hibba/rd  v. 
Kent,  16  N.  H.  616;  Crugery,  Douglas,  4  Edw. 
Ch.  447,  6  L.  ed.  936.  aff'd,  5  Barb.  226. 

The  court  had  the  power  to  make  the  order 
in  question. 

DovgloB  V.  Oruger,  80  N.  Y.  15. 

If  the  trustee  had  chosen  to  exercise  its  dis- 
cretion by  refusing  to  become  a  partv  to  the 
agreement,  unless  the  provision  for  the  infant 
should  be  increased  in  amount,  can  there  be 
any  doubt  that  the  court  has  ample  power  to 
control  this  discretion? 

It  has  never  b^n  denied  by  any  court  that 
it  had  siich  power,  but  it  has  been  exerted  and 
exercised  in  innumerable  cases,  a  few  of  which 
will  be  cited  here. 

Davey  v.  Ward,  L.  R.  7  Ch.  Div.  754;  Con- 
siabadiev.  Gonstabadie,  6  Hare,  (£ng.  Ch.)410: 
SeBoper^B  Trust,  40  L.  T.  N.  S.  97;  Bryan  v. 
Knickerbaeker,  1  Barb.  Ch.  409,  6  L.  ed.  485; 
Ireland Y,  Ireland,  84  N.  Y.  821. 

Must  the  court  remove  the  trustee  and  ap- 
point another,  at  the  risk  of  it,  or  his,  proving 
unreasonable,  or  will  the  court  exercise  its 
power  of  control — a  power  which  has  been  ex- 
ercised without  question  since  the  earliest  as- 
sertion of  the  doctrine  of  the  guardianship  of 
infants  by  the  court. 

Brooke  V.  Moetyn,  2  Dc  G.  J.  &  S.  878;  Mostyn 
V.  Brooke y  L.  R.  4  Eng.  &  Jr.  App.  804;  Wall 
V.  BoperB,  L.  R.  9  Eq.  88. 

The  power  of  the  court  to  control  the  discre- 
tion of  the  trust  company  is  ample. 

Davey  y.  Ward,  eupra;  Constabadie  v.  Cbw- 
stabadie,  6  Hare  (Eng.  Ch.)  410;  Be  Boper^s 
Trust,  Bryan  v.  Knicl&rbacker,  and  Ireland  v. 
Ireland,  supra;  Be  Brewer,  48  Hun,  697. 

Such  compromises,  fairly  and  reasonably 
made,  to  save  the  honor  of  a  family,  to  prevent 
family  disputes  and  family  forfeitures  have 
been  constantly  upheld  by  courts  of  equity  in 
America  as  well  as  England. 

1  Story,  Eq.  Jur.  1 182,  and  cases  cited; 
Stapleton  v.  atapleton,  supra;  Jourdan  v. 
Jourdan,  9  Serg.  <&  R.  268;  Hibbard  v.  Kent,  15 
N.  H.  516;  Cruger  v.  Douglas,  4  Edw.  Ch.  447, 
6  L.  ed.  985,  a#d,  6  Barb.  225. 

And  this  rule  has  been  applied  as  well  to 
those  acting  in  a  fiduciary  capacity  as  to  those 
under  disability  and  coverture,  where  the 
chancellor  is  satisfied  that  the  compromise  was 
conducive  to  the  best  interests  of  the  parties. 

2  White  &  T.  Lead.  Cases  Eq.  p.  1726,  pt.  2, 
and  cases  cited. 

It  has  been  applied  to  trustees  of  charities. 
Atty-Qen,  v.  iit>«M^rf <f ,  26 Beav.  116. 
To  the  case  of  guardian  and  ward. 
Covin's  App.  74  Pa.  829. 
To  the  case  of  trustee  and  cestui  que  trust, 
WaU  V.  Bogers,  L.   R.  9  Eo.   6S;  Lew  in, 
Trusts,  924  etseq.,  and  cases  ci tea. 

Maynardt  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  which  is  the  trustee  of  cer- 
tain express  trusts  of  real  properly,  under  the 
will  of  Francis  W.  Lasak,  deceased,  has  been 
authorized  and  directed  by  the  order  of  the 
supreme   court   to  enter   into   a   stipulation, 
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which  provides  that  a  iud^ent  shall  be  en- 
tered adjudging  the  will  void  as  a  will  of  real 
property,  and  thus  annihilating  the  real-estate 
trusts  created  by  it.    We  know  of  no  power 
possessed  by  any  court  to  compel  a  trustee  to- 
consent  to  a  destruction  of « the  trust,  and  the 
statutes  of  this  state  have  denied  to  a  tmstee- 
the  power  to  do  any  act  of  his  own  volidoa 
which  will  accomplish  such  a  result.    The  will 
of  Lasak  was  admitted  to  probate  by  the  sur- 
rogate  of  Westchester  county  after   a  pro- 
longed  contest,  having    for   its    foundation 
an  alleged  want  of  testamentary  capacity,  and 
his  decree  has  been  affirmed  by  this  court. 
Be  Lasak,  181  N.  Y.   624.      The  trustee  ha» 
thus  become  vested  with  a  title  to  the  tnut 
property  which  is  presumptively  valid,  and 
which  cannot  be  impeachea  except  for  the  in- 
capacity of  the  testator,  or  for  fraud  or  undue 
influence  in  the  execution  of  the  will.    The 
burden  of  establishing  its  invaliditv  is  cast  by 
law  upon  the  party  assailing  it,  and  the  situa- 
tion of  the  trustee  in  this  respect  is  not  differ- 
ent from  that  of  the  grantee  of  real  estate  under 
any  other  mode  of  conveyance.     The  grant 
may  always  be  avoided  by  showing  the  incom- 
petency of  the  grantor,  or  that  its  executioa 
was  procured  by  fraud  or  duresa.     By  the 
sixtieth  section  of  the  Law  of  Uses  and  Trusts 
(4  Rev.  Stat.  [8th ed.]  p.  2488)  the  whole  estote 
in  the  lands  embraced  in  the  trust  provirions 
of  the  will  is  for  the  time  being  vested  in  the 
trustee,  both  in  law  and  in  equity,  subject  only^ 
to  the  execution  of  the  trust.    A  Judgment  of 
the  court  which  compels  him  to  part  with  his 
title  to  this  property  without  a  Uial,  without 
the  submission  of  competent  proofs,  and  with- 
out the  application  of  the  well-established  prin- 
ciples of  law  regulating  the  determination  of 
such  questions  is  in  direct  violation  of  the 
fundamental  law  of  the  state  and  of  society. 
It  is  true  that  courts  of  chancery  and  other 
equity  tribunals  have  always  exercised  a  super- 
visory power  over  the  management  of  trust  es- 
tates and  the  conduct  of  trustees,  but  they  have 
never,  save  in  exceptional  cases,  asserted  the 
power  to  dissolve  a  trust  before  the  expiration 
of  the  term  for  which  it  was  created.    The  ex- 
ceptions have  been  rare,  and  have  always  be- 
longed to  a  well-deflned  class,  where  the  inter- 
ference of  the  court  did  not  disturb  or  destroy 
the  trust  scheme,  but  was  rendered  necessary 
in  order  to  prevent  its  ehtire  failure.     Trusts 
which  have  become  impossible  of  performance 
because  of  the   existence  of   conditions  not 
anticipated  or  foreseen  when  they  were  created, 
are  of  this  character;  also  marriage  settlements,, 
where  the  marital  relation  has  been  annulled ; 
and  other  kindred  cases.    There  was  also  a 
larger  class,  where  the  court  would  decree 
dissolution  of  the  trust  upon  Uie  application  of 
all  the  interested  parties,  but  this  was  strictly 
limited  to  cases  where  the  whole  design  and 
object  of  the  trust  scheme  had  been  practically 
accomplished,  and  all  the  interests  created  by 
it  had  become  vested.    2  Perry,  Trusts,  8d  ed. 
§920;  Bowditcli  v.  Andrew, %  hWf^n.  841.    Even 
then  the  assent  of  the  trustee  was  essential  to 
the  exercise  of  Jurisdiction.    In  none  of  these 
cases  could  it  be  said  that  the  plan  of  the  trust 
had  been  defeated,  or  the  trust  funds  diverted 
from  their  original  purpose.    In  all  of  them 
the  trust  had  become  moribund,  and  its  life 
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bad  practically  terminated   by  the  force  of 
«7eots  not  within  the  control  of  the  trustee, 
and  for  which  provision  had  not  been  made  in 
the  trust  deed,  and  a  final  distribution  of  the 
trust  estate  could  properly  be  decreed;  but  we 
have  failed  to  find  a  case  where  it  was  ever  at- 
tempted, as  it  is  here,  to  strangle  a  trust  in  its 
iDfancy  by  Judicial  coercion.    It  is  unneces- 
sary to  inquire  whether,  since  the  adoption  of 
the  Reyised  Statutes,  even  this  limited  power 
of  a  court  of  equity  to  abridge  the  trust  term 
still  survives,  for  none  of  the  facts  have  been 
shown  to  exist  in  the  present  case  which  are 
necessary  to  call  for  the  exercise  of  its  Juris- 
diction.   Tbe  design  of  the  trust  has  not  been 
accomplished,  for  its  execution  has  scarcely 
yet  been  undertaken  by  the  trustee;  the  trus- 
tee refuses  to  consent  to  its  extinguishment ; 
and  there  is  no  insuperable  olwtacle  in  the  way 
of  its  complete  performance  according  to  the 
intent  of  the  settlor.    The  only  obstruction 
which  it  is  claimed  stands  in  the  way  of  the 
consummation  of  the  trust  project,  is  the  oppo- 
sition of  the  heirs-at-law  of  the  testator  and  of 
tbe  beneficiaries  of  the  trust,  who,  it  seems, 
are  not  disposed  to  acquiesce  in  the  decree  of 
the  surrogate  as  a  final  adjudication  upon  the 
mental  capacity  of  their  ancestor,  and  who 
have  broQght  ten  actions  in  ejectment  to  re- 
cover possession  of  the  lands  devised  in  trust, 
which  have  been  defended  by  the  trustee,  and 
one  of  which  has  been  tried,  and  resulted  in  a 
disagreement  of  the  Jury.    An  action  of  par- 
tition is  also  pending,  in  which  this  appeal  is 
entitled,  brought  by  one  of  the  heirs,  who  is 
also  a  devisee.    What  the  pleadings  are  we  are 
not  informed,  but  it  is  evident  that  under 
proper  issues,  framed  according  to  the  provis- 
ions of  section  1587  of  the  Code,  the  validity  of 
the  real-estate  trusts  can  be  litigated,  and  final- 
ly and  conclusively  determined  in  this  suit. 
An  action  has  also  been  commenced  for  the 
•establishment  of  tbe  will,  but  whether  brought 
under  section  1866  or  2658a,  passed  May  14, 
1892,  does  not  appear:  probably  under  the 
former,  as  the  latter  is  declared  not  to  be  retro- 
active.    It  must  be  admitted  that  this  array  of 
litigation  is  not  likely  to  be  productive  of  great 
profit  to  the  trust  estate,  and  may  possiblv 
tend  to  its  depletion,  but  it  furnishes  no  sum- 
•cient   reason  why  its   extinction   should    be 
abruptly  and  summarily  decreed  by  the  court. 
The  trustee  makes  no  complaint  that,  in  conse- 
ouence  of  it,  he  finds  the  execution  of  his  trust 
duties  difiQtfutt  or  impossible,  and  the  parties 
who  have  initiated  the  litigation  will  hardly 
be  permitted  to  make  use  ol  it  as  a  plea  for  the 
abaDdonment  of  the  trust  provisions  in  the 
will.     Trusts  are  usually  created  for  the  pur- 
pose of  withholding  from  the  beneficiaries  or 
3tber  interested  parties  the  control  and  disposi- 
tion of  the  principal  of  the  trust  fund  for  rea- 
lons  which  appear  suflScient  to  the  settlor,  and 
faey  are  not,  as  a  general  rule,  regarded  with 
Atfsf action  by  the  persons  who  are  thus  de- 
>rived  of  the  possession  of  the  trust  estate ; 
nd,  if  tbe  precedent  here  sought  to  be  estab- 
[sbed  sbould  prevail,  it  would  be  easy  for  the 
parties  'who  would  profit  by  a  dissolution  of 
be  trust  to  create  a  condition  which  would 
snder  such  a  result  attainable. 

"We    also  think  that  this  order  is  expressly 
ibibited  by  the  provisions  of  sections  o3  and 
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65  of  the  Statute  of  Uses  and  Trusto,  (4  Rev. 
Stat  [8th  ed.]  p.  2439,)  which  declare  that  in 
a  trust  of  this  character  the  beneficiary  cannot 
assign  or  in  any  manner  dispose  of  his  interest, 
and  that  every  sale,  conveyance,  or  other  act 
of  the  trustee  in  contravention  of  the  trust 
shall  be  absolutely  void.    The  Revised  Statutes 
effected  great  changes  in  the  Law  of  Trusts. 
Secret,  passive,  formal,  and  resulting  trusts, 
with  some  exceptions,  were  abolished,  and 
express  trusts  authorized,  but  limited  to  a  few 
designated  objecur,  and  their  creation  in  per- 
petuity  prohibited.     At  the  same  time  the 
power  of  the  beneficiary  and  of  the  trustee  to 
alienate  the  trust  property,  even  with  the  ap- 
proval of  the  court,  was  taken  away,    llie 
statute  plainly  endows  all  express   trusts  of 
realty  which  are  valid  in  their  creation  with 
the  attribute  of  indestructibility.    This  statute 
received  a  construction    very  soon  after  its 
adoption  by  tbe  chancellor  in  Vfood  v.  Wood, 
5  Paige,  596,  8  L.  ed.  844,  28  Am.  Dec.  451, 
where  it  was  held  that  the  trustee  could  not, 
even  at  the  request  of  the  beneficiary,   and 
with  the  direction  of  tbe  court  of  chancery,  do 
any  act,  or  consent  to  a  different  disposition 
of  the  estate  which  would  be  equivalent  to  a 
virtual  alienation  of  the  property  devised  to 
him  in  trust.    In  Cruger  v.  Jona,  18  Barb. 
467,  the  only  alienation  proposed  was  a  mort- 
gage of  the  trust  estate  to  provide  funds  for 
the  erection  of  buildings  and  the  making  of 
other  permanent  Improvements  upon  it  for  the 
purpose  of  enhancing  its  productiveness,  and 
the  learned  judge  who  delivered  the  opinion  of 
the   court   declaretl    with   great  earnestness: 
"Large  as  its  jurisdiction  is,  both  in  law  and 
equity,  I  know  of  no  such  power,  even  in  the 
supreme  court,  to  dispense  with  tbe  enactment 
of  the  Legislature,  and  make  that  valid  which 
the  lawgiver  has  declared  shall  be  void.    The 
parties  interested  sanction,  it  is  said,  tbe  act, 
and  desire  that  it  may  be  done.    But  the  law 
says,  in  such  a  trust,  the  parties  beneficially 
interested  cannot  assign,  or  in  any  manner 
dispose  of,  their  interest.      How,  then,  can 
their  consenting  to  or  joining  in  the  mortgage 
improve  its  eflSciencv?    It  is  void  as  the  act  of 
the  trustee,  and  voia  as  the  act  of  the  benefi- 
ciarv,  and  must,  therefore,  in  this  view,  be 
void  in  toto"     This  language  was  quoted 
with  approval  by  Judge  Earl  in  DougUu  v. 
Cruger,  80  N.  Y.  19,  where  It  is  said :    "The 
supreme  court  has  not  the  power  to  destroy  a 
viuid  trust.    The  purpose  or  the  statute  was  to 
make  these  trust  estates  and  trust  interests  in- 
destructible, and  absolutely  inalienable  during 
the  existence  of  the  trust,  and  if  they  could  be 
rendered  alienable  by  order  of  the  court,  the 
whole  scheme  of  the  statute  would  be  greatly 
impaired,  and  its   purpose  thwarted.      The 
statute  does  not  confer   upon   the   supreme 
court  power  to  authorize  such  conveyances." 
Tbe  same  doctrine  was  reiterated  by  Chief 
Justice  Andrews  in  Lent  v.  Howard,  89  N.  Y. 
169. 

The  authorities  to  which  our  attention  has 
been  called  by  the  respondent's  counsel,  all  re- 
late to  matters  resting  in  the  discretion  of  the 
trustee.  If  he  has  been  invested  with  a  discre- 
tionary power  in  the  trust  deed,  the  court  will 
closely  scrutinize  his  acts,  and  interfere  to  con- 
trol his  conduct  whenever  necessary  to  prevent 
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bim  from  so  exercising  his  discretion  as  to 
oppress  the  beneficiary,  or  cause  loss  to  the 
trust  property.  In  other  "words,  the  jurisdic- 
tion of  the  court  can  always  be  invoked  for  the 
conservation  of  the  trust,  but  never  for  its  de- 
struction. In  the  present  case  the  trustee  has 
no  discretion  to  exercise.  It  has  been  suggested 
that  he  might  allow  judgment  to  be  taken  in 
this  action  adjudging  the  trust  provisions  of 
the  will  to  be  void,  either  by  the  service  of  an 
offer,  or  by  a  failure  to  answer.  We  cannot 
approve  of  this  view  of  his  powers.  The  ab- 
solute and  positive  duty  is  imposed  upon  him 
to  defend  the  life  of  the  trust  whenever  it  is 
assailed,  if  the  means  of  defense  are  known  to 
him,  or  can  with  diligence  be  discovered.  The 
statute  above  referred  to,  which  enjoins  upon 
him  to  refrain  from  doing  anv  act  which  will 
defeat  the  trust,  embraces  defaults  and  other 
omissions  of  duty  as  well  as  open  and  avowed 
acts  of  hostility.  If  a  stipulation  which  per- 
mits a  judgment  to  be  entered  rendering  void 
the  trust  conveyance  is  not  an  act  "which  con- 
travenes the  trust,"  it  will  be  difficult  to  con- 
ceive of  any  action  on  the  part  of  the  trustee 


which  could  produce  such  a  result.  It  is  urged 
that,  inasmuch  as  one  of  the  beneficiaries  of 
these  trusts  is  an  infant,  and  his  estate  is  en- 
dangered by  the  litigation,  the  court  bad  power 
to  intervene  and  compel  the  trustee  to  enter 
into  a  compromise  which  secures  a  fund  for  the 
benefit  of  the  infant,  which  may  otherwise  be 
lost.  Where  only  the  rightsof  the  infant  are 
involved,  a  court  of  equity  undoubtedly  pos- 
sesses laree  discretionary  power,  which  it  may 
exercise  for  the  protection  of  the  property  of 
those  who  are  in  law  deemed  to  be  its  wards, 
and  which  may  be  exerted  to  control  the  action 
of  the  custodian  of  the  minor  or  of  his  estate. 
But  this  jurisdiction  cannot  be  employed  to^ 
deprive  others  of  the  title  to  property  which 
they  have  lawfully  acquired,  and  the  trustee 
holds  the  estate  committed  to  him  for  the  ben- 
efit of  all  the  parties  who  are  presently  or  will 
be  eventually  entitled  to  share  in  its  enjoy- 
ment. 

The  orders  of  the  oeneral  and  special  ternm- 
must  be  reversed,  ana  the  petition  dismissed » 
with  costs  out  of  the  estate. 

All  concur,  except  E»rl,  J,,  not  voting. 
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1.  Tbene§^ll£^neeof»cityiiiIeaTiii§ra 
street  in  miBaf e  condition  is  legpally  the 
proximate  cause  of  an  ii^nry  vhloh  re- 
sults therefrom  to  a  traveler  although  it  would 
not  have  occurred  except  for  the  runniiiff  away 
of  a  horse  which  became  frlfirhtened  and  unman- 
ageable because  the  bit  of  the  bridle  became 
loosened,  if  there  was  no  negli^nce  on  the  part 
of  traveler. 

8.  That  the  breakitti^  of  bridles  and 
harness  are  of  ft*eqQent  occurrence  and 

that  horses  otherwise  tractable  and  gentle  are 
liable  to  run  away  when  thus  freed  from  restraint 
is  a  matter  of  common  knowledge  which  the 
court  may  assume  as  a  fact. 

t'Janaary  19, 1808.) 

APPEAL  bv  defendant  from  a  Judgnaent  of 
the  Appellate  Court,  Second  District,  af- 
firming a  jud^ent  of  the  Circuit  Court  for 
Will  County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damaees  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.    Affirmed, 

Statement  by  Shope*  •/.; 

Exchange  street,  m  the  citv  of  Joliet.  runs 
west  from  Bluff  street,  which  extends  north 
and  south  along  the  base  of  a  bluff  or  hill. 
Exchange  street  was  laid  out  66  feet  wide,  and 
originally  extended  up  the  bill,  on  quite  a 
steep  grade,  to  an  intersection  with  Broadway, 
at  the  top  of  a  hill,  about  248  feet  west  of  Bluff 


'  street.     Broadway  runs  north  and  south,  and 
extends  from  its  intersection  with  Exchange  in 
a  course  up  a  hill  to  Oneida  street.    About  the 
year  1886  the  city  of  Joliet  cut  down  about  two 
thirds  of  Exchange  street,  for  the  pur|x>8e  of 
making  a  more  level  and  convenient  route  from 
Bluff   street  west  to  regions  lying  west   of 
Broadway,  and  thereby  entirely  severed  the 
former  connection  of  most  of  Exchange  street 
with  Broadway,  and  carried  Broadway  over 
the  part  so  cut  down  by  means  of  a  viadnct 
About  one  third  of  Exchange  street  was  left 
substantially  at  the  original  grade  connecting 
Broadway  with  Bluff  street  as  before.    The 
roadways  were  of  stone,  and  were  separated 
by  a  stone  waU.    There  was  a  sidewalk  on  the 
north  side  of  the  upper  roadway,  and  a  car- 
riage way  next  south,  with  a  cobblestone  gut- 
ter next  the  stone  wall.    The  carriage  way  de- 
clined towards  the  wall,  the  decline  from  the 
middle  being  about  6  inchea  in  10  feeu     The 
stone  wall  was  made  with  benches  or  rises  go- 
in^  up  the  hill,  and  finished  with  coping  stones, 
laid  level.    The  wall  was  about  4  feet  higher 
than  the  carriage  way  proper,  and  from  4  to 
something  over  %feet  higher  than  the  gutter. 
A  carriage  could  be  driven  in  the  gutter,  and 
close  to  the  wall.    On  the  evening  of  June  2. 
1889,  at  about  10  o'clock,  Mary  A.  Shnfelt  was 
riding  in  a  top-buggy,  with  the  top  partly 
down,  drawn  by  a  horse  procured  at  a  livery 
stable  by  a  voung  man  who  was  driviiig  and 
managing  the  horse,  down  the  hill  on  Broad- 
wav,  from  Oneida  street  towards  the  Tiiidnct 
and  the  upper  roadway  on  Exchange  street 
The  horse  started  into  a  trot,  and  when  the 
driver  pulled  the  lines  to  check  him  it  wis 
found  that  the  bit  had  parted  at  the  connection 
of  the  mouthpiece  with  one  ring,  and  the  bridle 
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was  pulled  back  off  from  the  borse's  bead  upon 
his  Deck,  and  be  was  freed  from  anv  kind  of 
restraint.   The  horse  ran  down  Broadway ,  and 
lurDed  into  the  upper  roadway  on  Exchange 
street,  towards  the  barn  where  he  was  kept. 
In  making  the  turn  the  buggy  struck  the  stooe 
wall  at  a  point  where  it  was  a  little  over  5  feet 
higher  than  the  gutter,  and  between  16  and  17 
feet  higher  than  the  lower  roadway.    The 
driver,  who  was  nearer  the  wall,  was  thrown 
over  it  into  the  lower  roadway,  and  Miss  Shu- 
felt  was  thrown  upon  the  wall,  and  then  fell 
from  the  wall  into  the  lower  roadway;  the  seat 
arm,  to  which  she  was  clinging,  was  broken, 
and  her  hand  lacerated,  and  she  sustained  in- 
juries from  which  she  was  paralyzed,  and  be- 
came utterly  helpless,  with  no  prospect  of  re- 
covery.   The  horse  continued  down  the  hill 
with  the  buggy,  until  it  struck  a  telegraph  pole, 
where  the  buffgy  was  left  with  the  right  fore 
wheel  dished,  and  the  thills   and   crossbar 
broken.    Suit  was  instituted,  and  there  was  a 
verdict  and  judgment  for  $5,000. 

It  should  be  added  that  in  the  direction  in 
which  appellee  was  goine  on  Broadway  there 
was  a  sharp  descent  to  Exchange  street,  and 
continuing  into  Exchange  street.    The  grade  is 
sharp  at  this  point,  being  about  9  feet  in  every 
100  feet.    The  roadivay  around  the  curve  from 
Broadway  into  Exchange  street  declines  both 
ways,— towards  the  wall  and  south:  that  is, 
the  outside  of  the  curve  made  declines  both 
ways.    By  reason  of  the  sidewalk  on  the  north 
side  of  Exchange  street  said  street  is  reduced 
to  about  12  feet  in  width.    Before  the  accident 
the  horse  was  kind  and  gentle,  the  harness  prac- 
tically new,  and  it  does  not  appear,  nor  is  it 
claimed,  that  appellee  or  the  driver  were  guilty 
)f  any  negligence  or  want  of  proper  care.    The 
charges  of  negligence  laid  in  the  declaration 
nvolved  the  construction  of   the  street  and 
vail;  that  the  road  was  of  insufficient  width; 
bat  it  was  out  of  repair,  and  in  bad  and  un- 
afe  condition;  and  that  the  stone  wall  divid- 
jg  the  upper  and  lower  roadways  was  insuffi- 
tent  in  height,  etc.    On  appeal  to  the  appellate 
3urt  the  judgment  was  affirmed,  and  the  city 
ppeals. 

Messrs,  J.  W.  Downey  and  J.  L«  O'Don- 

ell  for  appellant. 

Messrs,  Georg^e  S.  House  and  Shaman 

for  appellee. 


Sliope*   J.,  delivered  the  opinion  of  the 
iirt: 

The  principal  point  urged  for  reversal  arises 
on  the  second  instruction  given  on  behalf  of 
lintiff.  Thereby  the  Jur^r  were,  in  effect, 
d  that  if  the  plaintiff,  with  a  companion, 
lo  TV  as  driving,  were  riding  in  a  bugey 
I  wn  by  a  horse  Song  and  upon  one  of  the  pub- 
streets  of  the  city,  and  that  without  the  fault 
the  plaintiff  or  her  companion,  they  being 
:he  exercise  of  ordinary  care  and  prudence, 
bit  of  the  bridle  on  the  horse  became  loos- 
d,  so  that  tbe  control  of  the  horse  was  lost, 
thereby  the  horse  became  and  was  un- 
lageable,  and  ran  away,  without  negligence 
the  part  of  plaintiff  or  said  driver,  and 
icd  from  said  street  into  another  public 
et  of  said  city,  and  the  loosening  of  the  bit 
loss  of  control  of  the  horse  was  a  pure  ac- 


cident, which  common  prudence  and  sagacity 
could  not  have  foreseen  and  provided  against, 
and  that  said  street  into  which  the  horse  turned 
was  so  out  of  repair  or  defective  that  the  same 
was  not  reasonably  safe  or  secure  to  guard 
against  ordinary  accidents  likely  to  occur  there- 
on to  persons  using  the  same  without  fault, 
and  in  the  exercise  of  ordinary  care  and  pru- 
dence, and  that  by  reason  of  the  unsafe  and 
defective  condition  and  repair  of  said  street  the 
said  buggy  was  thrown  against  the  wail  there 
existing,  with  such  force  as  to  throw  the  plain- 
tiff out  of  the  buggy,  and  cause  the  injury 
complained  of,  and  the  city  had  actual  notice 
of  such  defects  in  the  street,  etc.,  the  city 
would  be  liable  for  the  inluries  thus  sustained. 
It  is  insisted  with  great  force  that,  conceding 
the  negligence  of  the  defendant,  such  negh- 
^ence  was  not  the  proximate  cause  of  the  in- 
jury; and  that,  in  any  event,  the  running  away 
of  the  horse  concurring  in  producing  the  in- 
jury, the  defendant  is,  therefore,  not  liable. 
We  are  referred  to  a  number  of  Massachusetts 
cases,  and  some  others  may  be  found,  which 
sustain  the  views  of  counsel.    In  this  state, 
however,  these  cases  have  not  been  followed. 
In  Joliet  V.  Verley,  »5  111.  58, 85  Am.  Dec.  842, 
we  held  that  if  a  plaintiff,  while  observing  due 
care  for  his  personal  safety,  was  injured  by  the 
combined  result  of  an  accident  and  the  negli- 
gence of  a  clt^  or  village,  and  without  such 
negli^nce  the  m  jury  would  not  have  occurred, 
the  cn^  or  village  will  be  held  liable,  although 
the  accident  be  the  primary  cause  of  the  injury, 
if  the  consequences  could,  with  common  pru- 
dence and  sagacity,  have  been  foreseen,  and 
provided  against.    This  doctrine  has  received 
express  approval  in  many  subsequent  cases, 
among  which    may  be  mentioned  Bloaming- 
ton  V.  Bay,  42  111.  508;  Lacon  v.  Page,  48  111. 
499;  CarUrnlle  v.  Cook,  129  111.  162.    And  in 
Lacon  v.  Page,  supra,  the  doctrine  was  applied 
to  a  case  like  the  present,  where  the  accident 
concurring  with  negligence  of  the  city  in  pro- 
ducing the  injury  was  the  running  awa^  of  the 
plaintiff*s  horses  without  fault  on   his  part. 
There  the  city,  having  constructed  a  drain  un- 
der one  of  its  streets,  allowed  it  to  so  get  out 
of  repair  that  a  hole  a  foot  wide,  two  feet  long, 
and  eight  inches  deep  had  been  made  in  the 
street.    The  plaintiff  was  driving  his  horses  to 
a  lumber  wagon,  when  they  ran  awav.    One 
wheel  of  the  wagon  going  into  this  hole,  in  the 
rebound  plaintiff  was  violently  thrown  to  the 
ground,  and  injured.    We  then  said,  after  ap- 
proving the  rule  in  the  Verity  Case,  supra,  and 
holding  it  applicable:    "One  great  reason  for 
requiring  a  corporation  to  keep  its  streets  in 
repair  is  to  reduce,  as  far  as  possible,  the  in- 
juries that  may  result  from  the  accidents  so 
liable  to  occur  in  crowded  thoroughfares.    If 
the  accident  would  not  have  caused  the  injury 
but  for  the  defect  in  the  street,  and  that  defect 
is  the  result  of  carelessness  on  the  part  of  the 
city,  and  the  plaintiff  has  used  ordinary  care, 
the  citv  must  be  held  liable."    The  same  doc- 
trine has  been  announced  in  many  decided 
cases  elsewhere.    See  Ring  v.  Cohoes,  77  N.Y. 
88,  88  Am.  Rep.  574;  Baldwin  v.  Oreemooods 
Tump,  Co.  40  Conn.  288,  16  Am.  Rep.  88; 
EtUi  V.  Kansas  City,  54  Mo.  601;  Sunt  v. 
P&mial,  9  Vt.  411;   Winship  v.  Enfield,  42  N. 
H.  197;  Hey  v.  Philadelphia,  81  Pa.  44, 22  Am. 
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Rep.  788;  Sherwood  v.  Hamilton,  87  U.  C.  Q. 
B.  410;  Palmer  v.  Andover,  2  Cush.  600;  Eel- 
^ey  V.  Olover,  15  Vt.  708. 

In  Baldwins.  Oreenwoods  Tump.  Go,,  %upra, 
it  is  said:  "  If  the  plaintiff  ia  ia  the  exercise 
of  ordinary  care  and  prudence,  and  the  injurv 
is  attributable  to  the  negligence  of  the  defend- 
ants, combined  with  some  accidental  cause,  to 
which  the  plaintiff  has  not  negligently  contri- 
buted, the  defendants  are  liable.  Nor  will  the 
fact  that  the  horse  of  the  plaintiff  was  uncon- 
trollable for  some  distance  before  the  injury 
occurred  in  any  way  affect  the  liability  of  the 
defendants."  And  the  court  held  the  loss 
should  be  charged  upon  tbe  party  guilty  of  the 
first  and  only  negligence.  In  Ming  v.  Cohoes, 
supra,  after  reviewing  the  authorities  upon  this 
subiect,  it  is  said:  ''  When,  without  any  fault 
of  the  driver,  a  horse  becomes  uncontrollable, 
or  runs  away,  it  is  regarded  as  an  incidental 
occurrence,  for  which  the  driver  is  not  respon- 
sible; and  the  rule,  as  laid  down  in  the  cases  cit- 
ed, may  be  formulated  thus:  When  two  causes 
combine  to  produce  an  injury  upon  a  traveler 
upon  a  highway,  both  of  which  are  in  their  nat- 
ure proximate,  the  one  being  a  culpable  de- 
fect m  the  highway,  and  the  other  some  occur- 
rence for  which  neither  party  is  responsible, 
the  municipality  is  liable,  provided  tbe  injury 
would  not  have  been  sustained  but  for  such 
defect.  This  appears  to  us  to  be  the  reason- 
able rule."  And.  after  noting  the  care  and 
diligence  required  of  municipalities,  the  court 
adds:  "  They  are  not  bound  to  furnish  roads 
upon  which  it  will  be  safe  for  horses  to  run 
away,  but  they  are  bound  to  furnish  reason- 
ably safe  roads,  and  if  they  do  not,  and  a  trav- 
eler is  injiued  by  culpable  defects  in  the  roads, 
it  is  no  defense  that  his  horse  was,  at  the  time, 
running  away,  or  was  beyond  his  control." 

We  are  aware  that  the  courts  of  Massachu- 
setts, Maine,  Wisconsin,  and  perhaps  other 
states,  have  adopted  tbe  contrary  rule,  but  we 
are  as  already  seen  committed  to  tbe  doctrine 
already  announced;  and,  independently  of 
that,  it  seems  to  us  to  be  the  better  and  more 
reasonable  rule.  It  imposes  no  additional  duty 
or  obligation  u^n  the  municipality,  but  re- 
quires only  that  it  use  reasonable  skill  and  dil- 
igence in  making  its  streets  reasonably  safe  for 
travel,  and  to  provide  for  such  use  of  them  as 
may  reasonably  be  expected,  and  foreseen  by 
the  exercise  of  reasonable  foresight  and  judg- 
ment. The  ^neral  doctrine  is  that  it  is  no  de- 
fense, in  actions  for  negligent  injuries,  tbat 
the  negligence  of  third  persons,  or  an  inevit- 
able accident,  or  an  inanimate  tbing.  contrib- 
uted to  cause  the  inlury  of  the  plaintiff,  if  the 
negligence  of  the  defendant  was  an  efficient 
cause,  without  which  the  injury  would  not 
have  occurred.  Wabash,  St  Z.  a:  P.  R.  (Jo,  v. 
S/iacJdet,  105  III.  864;  Union  R,  db  Transit  Go, 
V.  Shaeklet,  119  III.  282;  Consolidated  lee  Mach, 
Co,  V.  KHfer,  184  111.  481,  10  L.  R.  A.  696; 
Pullman  Palace  Car  Co.  v.  Laack  (III.)  82  N. 
E.  Rep.  286  (not  yet  officially  reported);  Peoria 
V.  Simpson,  110  111.  801,  51  Am.  Rep.  683. 
See  16  Am.  &  Eng.  Encyclop.  Law,  440-448, 
and  notes;  2  Thomp.  Neg.  1085. 

This  being  the  general  rule,  we  are  unable 
to  perceive  in  what'waj  the  intervention  of  the 
mere  brute  force  or  will  of  the  horse  at  liberty 
without  fault  or  negligence  of  the  plaintiff, 
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and  for  which  neither  party  is  responsible,  can 
be  different  in  its  effects  or  consequences  from 
the  intervention  of  the  act  of  a  third  person,  or 
of  an  accident  having  a  like  effect,  provided 
the  injury  would  not  have  occurred  but  for 
the  negligence  of  the  defendant.  In  such  case, 
neither  the  running  away  of  the  horse  nor  the 
defects  in  the  street  are  alone  sufficient  to  pro- 
duce the  injury,  but  it  is  produced  by  the  com- 
bination of  both,  and  they  become,  therefore, 
in  combination,  the  efficient  and  proximate 
cause.  The  causal  relation  is  direct  between 
tbe  defective  street,  occasioned  by  the  negli- 
gence or  omission  of  duty  by  the  defendant, 
and  the  injury  to  tbe  plaintiff,  and  without 
any  intervening  efficient  cause. 

The  verdict  of  the  jury  in  this  case  was  gen- 
eral, and  might  have  been  predicated  on  either 
of  the  charges  contained  in  the  declaration. 
They  may  have  found  that  the  negligence  con- 
sisted in  not  raising  the  wall  a  sufficient  height 
to  prevent  the  plaintiff  from  being  precipitated 
17  feet  upon  the  stones  at  the  bottom  of  tbe 
cut;  or  that  the  road  was  left  too  narrow;  or 
because  of  its  sloping  towards  the  wall.  The 
horse  had  already  run  down  the  declivity  upon 
Broadway,  and,  upon  reaching  the  intersection 
with  Exchange  street,  made  tbe  turn  into  this 
narrow,  12-foot  street,  wi|h  a  descent  of  about 
9  feet  in  100  to  the  east  or  lengthwise  of  the 
street,  and  descending  also  to  tbe  south,  or  to- 
wards tbe  wall  separating  this  roadway  from 
the  other  cut  by  the  city;  and  the  natural  re- 
sult, tbe  road,  as  stated  by  counsel  for  appel- 
lant, being  smooth,  would  be  to  j^ive  thebugsy 
a  violent  lateral  motion  in  the  direction  of  the 
wall,  which  would  be  accelerated  by  the  de- 
clivity of  tbe  road,  and  which  might  have  been 
avoided  had  the  road  been  level,  or  the  outer 
edge  of  the  segment  of  the  circle  described  by 
the  horse  in  turning  been  higher  than  the  inner, 
or  had  the  road  sloped  from,  instead  of  to, 
the  wall.  The  evidence  shows  that  the  horse 
did  not  come  in  contact  with  the  wall,  and  the 
jury  would  be  justified  in  finding  that,  if  the 
street  had  been  of  reasonable  width,  or  had 
been  so  constructed  th^t  the  bugsy  would  not 
have  been  thrown  agtfinst  the  wall,  the  injuiy 
would  not  have  occurred.  If  they  found  that 
the  injury  resulted  from  either  of  said  causes, 
and  that  tbe  city  was  negligent  therein,  they 
would  also  be  justified  in  finding  that  such 
negligence  was  the  proximate  cause  of  the  in- 
jury. 

It  is,  however,  urged  that  the  court  in  this 
instruction  assumed  that  the  accident  by  which 
tbe  horse  became  uncontrollable  was  an  ordi- 
nary accident,  likely  to  occur,  and,  tbat  be- 
ing a  question  of  fact,  proper  to  be  passed 
upon  by  tbe  jury,  It  was  error.  Without  paus- 
ing to  discuss  or  determine  whether  the  in- 
struction is  susceptible  of  that  interpretation, 
if  the  point  be  conceded,  it  Is  not  prejadiciai 
error.  Tbe  requirement  of  the  instruction  be- 
fore the  jury  could  find  the  defendant  guiltv 
was  that  they  should  believe  from  the  evi- 
dence "  that  said  Exchange  street  was  so  out 
of  repair  or  defective  that  the  same  was  not 
reasonably  safe  or  secure  to  guard  against  or- 
dinary accidents  likely  to  occur  thereon  to 
persons  using  the  same  "  in  the  exercise  of  or- 
dinary care  and  prudence.  By  another  instruc- 
tion, given  by  tbe  court  at  its  own  instance. 
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the  Jury  were  told  that  the  defendant  was  not 
liable  for  the  injury  if  they  beliered  from  the 
evidence  that  the  wall  in  question  was  of  suf- 
ficient height  to  be  safe  for  persons  exercising 
reasonable  care,  etc.,  and  sufficiently  high  to 
prevent  horses,  carriages,  and  persons  from 
tipping  or  falling  over  ine  same  "  in  case  of  ac- 
cidents ordinarily  likely  to  occur  while  driving 
on  said  street  at  that  point,  and  that  the  street 
at  said  point  was  otherwise,  as  to  its  condition 
of  repair,  in  a  reasonably  safe  condition  for 
persons  driving  thereon,"  etc.  Talking  these 
instructions  together,  it  seems  impossible  that 
the  jury  coula  have  understood  the  court  as 
assuming  the  fact  stated.  But  if  this  was 
otherwise,  it  would  form  no  just  ground  for 
reversal.  The  breaking  of  bridles  and  harness 
and  of  vehicles  are  of  constant  occurrence. 
That  horses,  although  otherwise  tractable  and 


gentle,  are  liable  to  and  do  run  away  when 
thus  freed  from  restraint,  is  a  common  and  or- 
dinary experience,  against  which  every  rea- 
sonable and  prudent  man  takes  precaution. 
There  was  nothing  extraordinary  in  this  horse 
running  away,  and  it  might  reasonably  have 
been  anticipated.  No  one  would  Xhink  it  nec- 
essary to  prove  that  it  was  an  accident  likely 
to  occur;  It  is  a  matter  of  common  knowledge 
and  experience.  And  if  the  case  were  sent  back 
for  another  trial,  and  the  question  submitted 
as  one  of  fact,  the  finding  could  by  no  possi- 
bility be  different  as  to  the  accident  being  one 
ordinarily  likely  to  occur.  Other  objections 
were  interposed,  which  we  have  carefully  ex- 
amined, but  deem  without  merit. 

Finding  no  prejudicial  error,  thejttdgmsntof 
the  Appellate  Court  wiU  he  afflrmed. 


MINNESOTA  SUPREME  COURT. 


Emil  MALMGREN   et  al,  Reepts., 

Albert  8.  PHINNET  et  al„  and  Charles  J. 
BERRYHILL  et  al.,  AppU. 
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*1«  Steinmets  ▼•  St.  Paul  Tmst  Co.  (filed 
July  12,)  followed  as  to  the  time  and  manner 
of  commenclnir  actions  to  enforce  mechanics* 
liens. 

2.  The  aerrloe  of  »  mmmonB  by  publi- 
cation is  valid,  although  one  of  the  publications 
is  made  on  May  80,  (Memorial  day.) 

8.  The  vendor  and  vendee  in  an  execu- 
tory contract  for  the  sale  of  real  estate  can- 
not, by  any  stipulation  between  themselves,  de- 
prive third  persons  (not  parties  to  the  contract) 
of  their  statutory  rlgrhts  to  liens  for  material  or 
labor  subsequently  furnished  to  the  vendee  for 
the  construction  of  buildings  on  the  premises. 

4.  B.  contracted  to  sell  P.  certain  real 
estate  for  a  consideration  to  be  partly  paid 
in  cash  on  delivery  of  the  deed,  and  the  balance 
to  be  secured  by  mortgage  on  the  premises.  The 
contract  provided  Miat  P.  might  execute  a  mort- 
gage to  a  third  person,  which  should  be  superior 
to  the  purchase-money  mortgage  to  be  executed 
to  B.  P.  went  into  possession,  and  commenced 
the  erection  of  a  building  on  the  premises,  and 
for  labor  and  material  furnished  tlierefor  me- 
chanics^ liens  attached  to  his  interest  in  the  prop- 
erty. Subsequently,  in  'pursuance  of  their  con- 
tract, B.  conveyed  to  P.,  who  thereupon  executed 
a  drat  mortgage  to  H.,  and  a  second  mortgage 
for  purchase  money  to  H.  Held^  that,  in  an  ac- 
tion to  enforce  the  mechanics*  liens,  upon  a  sale 
of  the  property  there  should  be  paid  out  of  the 
proceeds  (1)  U'e  mortgage  to  the  extent  of  the 
amount  due  on  B*s  mortgage;  (2)  the  mechanics* 
liens;  (3)  the  balance  of  U*s  mortgage;  and  (4)  B*s 
mort^rage. 

(July  14, 18B2.) 
*  Headnotes  by  MrrCHXiiL, ./. 

Note.— A  peculiar  case  is  presented  above  and  an 
•equitable  result  is  reached  in  an  ingenious  way. 

A  purchase- money  mortgage  which  would  oth- 
erwise have  been  prior  to  mechanics*  liens  was  by 
agreement  postponed  to  another  mortgage  to  a 
third  person  which  would  otherwise  have  been  in- 
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APPEAL  by  defendants  Berry  hill  et  al., 
from  a  judgment  of  the  District  Court  for 
Ramsey  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  enforce  a  mechanics'  lien. 
Modified, 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  F.  Stevens  and  Charles  J. 
Berryhill*  for  appellants: 

If  the  basis  of  the  right  to  enforce  a  claipi 
as  a  lien  as  against  property  is  the  consent  of 
the  owner — *'by  virtue  of  any  contract  with, 
or  at  the  instance  of  the  owner," — what  legal 
objection  can  be  urged  to  the  landowner  insist- 
ing that  the  claimant  look  only  to  the  personal 
responsibility  of  the  contractor?  And  is  not 
this  in  effect  the  chanfire  made  by  section  4  of 
the  Statute  of  1889  from  the  rule  of  Hill  against 
Gill? 

In  this  instance  the  limitation  qualifies  the 
power  and  not  the  exercise  of  the  authority 
conferred  by  the  contract  between  vendors  and 
vendees  as  in  Paine  v.  TiUingliast^  52  Conn. 
533. 

The  New  Jersey  Lien  Law  required  the  con- 
sent of  the  owner  of  the  fee  to  be  in  writing. 
Certain  materials  were  furnished  and  labor 
done  for  the  tenant  where  written  permission 
of  the  landlord  had  been  given,  "all  at  their 
cost  and  expense."  The  court  holds:  "The 
written  consent  which,  under  the  lien  law,  will 
bind  the  land  of  the  owner  for  repairs  con- 
tracted for  by  the  tenant,  must  be  absolute  in 
its  terms,  fiefore  giving  credit,  inquiry  can 
be  made  if  the  owner  of  the  premises  had 
given  such  written  consent  to  repair  as  the  law 
contemplates,  and  if  not,  the  work  need  not 
be  done  nor  the  materials  furnished,  unless 
willing  to  trust  the  tenant  for  payment." 

Hertey  v.  Gay,  42  N.  J.  L.  176. 

A  Pennsylvania  statute  required  "written 
consent  of  the  owner"  as  a  prerequisite  of  a 
lien  right.  Such  consent  was  given  by  land- 
lord to  tenants  to  make  repairs  "at  their  own 

f  erior  to  suoh  liens.  The  court  transfers  the  prior- 
ity of  the  purchaao-money  mortage  wo  tanto  to 
the  other  mortgage  and  then  holds  the  balance  of 
such  other  mortgage  and  the  purchase-money 
mortgage  to  be  inferior  to  the  mechanics'  liens. 
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cost."  The  court  holds:  "As  between  the 
parties  to  the  covenant,  this  was  a  consent  on 
the  part  of  the  lessor  that  the  lessees  might 
make  the  improvement.  But  was  not  such 
a  consent  as  is  required  by  the  Act  in  order  to 
entitle  the  plaintiff  to  a  lien  for  the  work  which 
be  did,  and  the  materials  which  he  furnished 
at  their  instance  in  making  the  improvement/' 

McCUntock  v.  CrmoeU,  67  Pa.  183;  Nolan- 
der  V.  Bums  (Minn.)  Jan.  6,  1892;  Shaver  v. 
Murdoch,  86  Cal.  293;  Heuley  v.  Wadsworth, 
88  Cal.  861;  Bowen  v.  Aubrey,  22  Cal.  571; 
Phillips,  Mechanics'  Liens,  §  272,  p.  389;  Long 
V.  Caffrey,  98  Pa.  528;  Macintosh  v.  Thurs- 
ton, 25  N.  J.  Eq.  242;  Mormey's  App.  24  Pa. 
872;  Shaw  V.  First  Baptist  Ghurcfi  of  Winot}ay 
44  Minn.  22;  St.  Paul  &N.  P,  R.Co,  v.  Brad- 
bury, 42  Minn.  226;  Johnson  v.  Howard,  20 
Minn.  822;  Baxter  v.  Hutchings,  49  111.  116; 
Kneeland,  Mechanics'  Liens,  §  187;  Schmalz 
V.  Mead.  125  N.  Y.  188. 

A  summons  by  which  a  suit  is  commenced 
in  the  district  court  is  designated  process 
though  it  does  not  issue  out  of  the  court,  but 
it  serves  the  purpose  and  is  in  the  nature  of 
process  and  therefore  may  with  propriety  be 
so  called. 

Dorman  v.  Bayley,  10  Minn.  384. 

The  plain  intent  of  the  statute  was  to  make 
the  three  days  difs  noii  except  in  cases  of  pub- 
lic necessity  of  which  the  officer  was  to  judge 
at  the  time. 

GMs  V.  Queen  Ins.  Go.  68  N.  Y.  119,  20 
Am.  Rep.  518;  McLaughlin  v.  Wfteeler  (S. 
Dak.)  Dec.  22, 1891;  Lampe  v.  Manning,  88 
Wis.  678. 

Messrs.  Humphrey  Barton,  Howard 
L.  Smith,  William  H.  Yardley»  Wil- 
liams &  Schoonmaker,  John  B.  San- 
born, W^  H.  Sanborn  and  H.  G.  Otie 
for  respondents. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

April  8,  1890,  defendants,  Berryhill  and 
Davison,  being  the  owners  of  a  certain  lot  in 
St.  Paul  (164  feet  in  length  from  north  to 
south),  contracted  to  sell  it  to  one  Wick  for 
$2,500,  of  which  $1,500  was  to  be  paid  in  cash 
on  delivery  of  the  deed,  and  the  remaining 
$1,000  to  be  secured  by  mortgage  on  the  lot. 
This  contract  also  provided  "that,  if  Wick 
shall  erect,  or  cause  to  be  erected,  a  dwelling- 
house  on  said  lot,  he  may  incumber  said  lot 
by  a  mortgage  in  an  amount  not  exceeding 
$8,000,  which  said  mortgage  said  Berryhill  and 
Davison  agree  may  be  superior  and  para- 
mount to  the  mortga^  to  be  executed  to  them, 
as  hereinbefore  descnbed,  provided  said  house 
so  to  be  erected  upon  said  lot  shall  cost  nt 
least  as  much  as  the  amount  of  said  first  mort- 
gage. Said  Wick  is  to,  and  hereby  agrees  to, 
protect  said  premises  from  all  claims  and  liens 
of  laborers  or  materialmen,  and  to  pay  the 
same;  and  it  is  expressly  agreed  that  the  title 
and  lien  of  the  said  second  mortgagees  in  and 
to  said  lots  shall  not  be  affected  by  any  claims 
or  liens  of  material  men  or  laborers  for  ma- 
terial or  labor  furnished  or  performed  for  and 
in  the  erection  of  said  house."  May  1,  1890, 
defendant  Phinney,  who  succeeded  to  Wicks' 
interests  in  this  contract,  took  possession  of 
the  lot,   and  commenced  the  erection    of   a 
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dwelling-house,  and  also  a  barn,  thereon;  the 
house  being  located  on  the  north  104  feet  of 
the  lot,  and  the  barn  on  the  20  feet  immediate- 
ly south  of  the  104  feet.  The  following  par- 
ties furnished  Phinney  labor  and  material  for 
the  construction  of  the  dwelling-house,  except 
that  that  furnished  by  plaintiff  was  for  the 
bam.  The  dates  show  when  each  party  fur- 
nished the  first  item  of*  labor  or  material: 
Burns  &  Shaw,  May  19,  1890;  Anderson  & 
Plaster.  June  8,  1890;  Shandrew  &  Scheible, 
June  11,  1890;  St.  Paul  Glass  Co.,  Julv29, 
1890;  Enauft.  October  2,  1890;  Malmgren  & 
Hokanson  (plaintiffs),  November  1,  1890. 
July  8,  1890.  Berryhill  and  Davison  conveyed 
the  lot  to  Phinney,  who  on  the  same  day' ex- 
ecuted a  first  mortgage  to  defendant  Hunts- 
aker  for  $8,250,  and  a  second  mortgage,  sub- 
ject to  the  HuDtsaker  mortgage,  to  E^rryhill 
and  Davison  for  $1,100,  the  balance  of  pur- 
chase money  due  them.  This  second  mort- 
gage was  subsequently  assigned  to  defendant 
Resser.  The  deed  and  the  two  mortgages 
were  all  promptly  recorded.  When  Iiunts- 
aker  took  his  mortgage  he  had  actual  notice 
that  the  house  was  being  constructed  and  was 
uncompleted.  July  7.  Phinney  conveyed  the 
south  40  feet  of  the  lot  to  Wilffus.  who  after- 
wards conveyed  it  to  defendant  Konantz.  Au- 
gust 28.  Phinney  conveyed  the  north  104  feet  to 
defendant  Mahan.  November  1,  Phinney  con- 
veyed the  remaining  20  feet  to  defendant  Pet- 
erson. These  deeds  were  recorded  July  8, 
September  1,  and  November  11,  respectively. 
The  trial  court  held  that  defendants  Burns  and 
Shaw  were  entitled  to  a  lien  on  the  whole  lot. 
and  that  the  other  lien  claimants,  including 

f)laiu tiffs,  were  entitled  to  liens  on  the  whole 
ot,  except  the  south  40  feet;  also  that  the  liens 
of  the  Huntsaker  and  Resser  mortgages  were 
both  subject  and  subordinate  to  the  liens  of 
Burns  and  Shaw,  Anderson  &  Plaster,  and 
Shandrew  &  Scheible.  The  court  also  di- 
rected the  sale  of  the  south  40  feet  an^  the  re- 
mainder of  the  lot  to  be  sold  separately. 
Berryhill  and  Davison,  Huntsaker,  Resser, 
and  Konantz,  alone  appeal,  and  hence  only 
the  alleged  errors  of  which  they  complain  can 
be  considered. 

1.  The  court  held  that  the  lien  claimants, 
other  than  Burns  and  Shaw,  were  not  entitled 
to  liens  on  the  south  40  feet,  because  the  action 
was  not  commenced  as  against  Konantz,  the 
owner,  within  one  year  from  the  time  of  fur- 
nishing the  last  items  of  labor  and  material  by 
the  claimants.  This  Is  fully  sustained  bV 
Steinmeiz  v.  St.  Paul  Trust  Co.  (Minn.)  52  :?. 
W.  Rep.  915  (just  decided). 

2.  The  court  erred  in  holding  plaintiffs  en- 
titled to  a  lien  on  the  north  104  feet  of  the  lot. 
This  had  been  conveyed  by  Phinney  long  be- 
fore they  furnished  any  labor  or  material. 
They  should  have  been  given  a  lien  only  on 
the  20  feet  conveyed  to  Peterson.  This  error 
was  doubtless  a  mere  oversight  or  inadvertenct 
on  part  of  the  learned  trial  judge. 

8.  It  is  urged  that  Peterson,  the  owner  of 
20  feet  of  the  lot,  and  consequently  a  necessary 
party,  was  never  served  with  the  summons  in 
this  action.  He  was  a  nonresident,  and  serv- 
ice was  had  upon  him  by  publication  for  six 
successive  weeks  once  in  each  week;  and,  as 
one  of  the  publications  was  made  on  May  30 
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(Memorial  day),  it  is  claimed  that  the  publica- 
tic)D  was  invalid,  because  tbe  statute  provides 
that  "no  civil  process  shall  be  served"  on  that 
day.  Laws  1891,  chap.  122.  We  have  not 
overlooked  the  case  of  Sewall  v.  8t.  Pavl,  20 
Minn.  511  (Gil.  459),  in  which  it  was  held  that 
a  notice  published  six  days,  one  of  which  was 
Sunday,  was  invalid,  although  there  is  re- 
spectable authority  holding  the  contrary.  See 
aaving  db  Loan  8oc.  v.  TJiompson,  32  Cal.  847. 
But  we  think  there  is  a  clear  distinction  between 
a  publication  on  Sunday,  and  one  on  what 
we  may  term  a  "secular  holiday."  The  Sun- 
day issue  is  commonly  considered  as  really  a 
distinct  paper  from  the  issue  on  week  days, 
and  to  a  considerable  extent  circulates  amonff 
a  different  class  of  subscribers.  A  large  and 
respectable  portion  of  the  community  who 
take  the  week-day  issues  do  not  take  the  Sun- 
day issue.  Hence  a  publication  on  Sunday 
would  not  be  so  likely  to  come  to  the  attention 
of  the  parties  for  whom  it  is  intended.  It 
would  not  be  so  likelv  to  serve  the  purpose  for 
which  it  was  designed,  to  wit,  notice.  Not  so 
with  papers  issued  on  such  holidays  as  Memo- 
rial day,  the  Fourth  of  July,  and  the  like, 
which  ar6  part  of  the  regular  issue,  and  are 
distributed  among  the  same  subscribers. 
Again,  the  publication  of  a  notice  does  not 
come  within  the  spirit  of  the  statute.  The  ob- 
ject of  the  prohibition  against  serving  process 
on  these  holidays  is  to  prevent  any  interference 
with  their  quiet  enjoyment  or  observance, 
either  by  the  Intrusion  of  officers  to  serve  pro- 
,  cess,  or  by  the  parties  being  compelled  to  obey 
them  on  those  days.  This  reason  applies  to 
personal  service,  but  not  to  service  by  publi- 
cation. Our  conclusion  is  that  the  service  on 
Peterson  was  valid. 

4.  Counsel  for  appellants  contend  that  both 
the  mortgages  are  entitled  to  preference  over 
all  the  mechanics'  liens,  because  of  the  pro- 
vision in  the  contract  between  Berryhill  and 
Davison  and  Wick  (Phinney's  assignor)  that 
the  latter  was  to  protect  the  property  from  all 
such  liens,  and  that  the  title  and  lien  of  these 
mortgages  (which  were  provided  for  in  the 
contract)  should  not  be  affected  by  any  claims 
of  materialmen  or  laborers  for  labor  or  material 
for  tbe  erection  of  the  house.  It  is  claimed 
that  the  authority  of  the  vendee  in  such  a  con- 
tract to  charge  the  interest  of  the  vendor  rests 
upon  the  prmciple  of  agency,  and  that  this 
provision  is  a  limitation  upon  the  agency,  and 
that  the  rights  of  every  one  who  furnishes 
labor  or  material  are  subject  to  this  limitation. 
If  this  is  so,  it  would  be  a  very  convenient 
way  to  repeal  the  provisions  of  the  Lien  Law. 
Such  a  stipulation  cannot  deprive  of  their 
rights  under  tbe  statute  persons  not  parties  to 
it.  It  is  the  law  which  at  once  creates  the 
authority  to  charge  the  land,  and  defines  its 
extent.  It  is  the  statute,  and  not  the  stipula- 
tion of  Berryhill,  Davison,  and  Wick,  w^ich 
must  determine  the  rights  of  third  parties. 
Miller  v.  Mead,  127  N.  Y.  544, 18  L.  R.  A.  701. 

5.  The  only  remaining  question  is  whether 
the  court  was  right  in  holdiug  that  the  Resser 
mortgage,  given  to  Berryhill  &  Davison  for 
purchase  money  is  subject  and  subordinate  to 
the  mechanics'  liens.  These  liens  attached 
while  the  legal  title  was  still  in  Berryhill  and 
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Davison,  and  consequently  attached  only  to 
the  equitable  interest  of  Phinney,  the  vendee. 
Hence,  if  the  Huntsaker  mortgage  was  entire^ 
ly  out  of  the  case,  and  Berryhill  and  Davison 
had  simply  conveyed  to  Phinney,  and  taken 
back  a  mortgage  for  the  purchase  money,  this 
mortgage  would  unquestionably  have  taken 
precedence  of  all  the  mechanics'  liens,  being 
merely  a  continuation  in  changed  form  of  the 
vendor's  lien.  But,  doubtless,  the  trial  judge 
followed  the  case  of  Heilly  v.  Williatns,  47 
Minn.  690,  in  which  we  held  that,  where  the 
vendor  accepts  from  the  vendee  as  security  for 
part  of  the  purchase  money  a  mortgage  sub- 
ject to  a  prior  mortgage  by  the  vendee  to  a 
third  party,  he  holds  it  also  subpect  to  a 
mechanics  lien  which  attached  prior  to  the 
lien  of  the  first  mortgage.  The  result  arrived  • 
at  in  that  case  was  clearly  rieht,  because  the 
vendor  conveyed  in  April,  while  the  mortgages 
were  not  executed  until  August,  and  in  the 
meantime  (July  1st)  the  mechanics'  lien  had 
attached,  while  tbe  unincumbered  title,  both 
in  fact  and  of  record,  was  in  the  vendee.  On 
this  state  of  facts  the  result  arrived  at  was  un- 
doubtedly correct;  but,  on  further  considera- 
tion, we  are  satisfied  that  the  ground  upon 
which  the  decision  was  placS,  although 
plausible,  was  unsound.  The  controlling  prin- 
ciples underlying  tbe  whole  doctrine  of  mar- 
shaling funds  are  equality  and  equity;  and  it 
is  not  apparent  why  a  vendor,  by  subordinating 
bis  lien  for  purchase  money  to  another  mort- 
gage, necessarily  subordinates  it  also  to  all 
liens  having  priority  over  the  other  mortgage, 
thus  placing  them  in  a  better  position  than  they 
would  otherwise  have  occupied.  Take  the 
present  case  for  example.  According  to  their 
original  and  equitable  order,  these  mechanics' 
liens,  although  prior  to  the  Huntsaker  mort- 
gage, were  subject  to  Berryhill  and  Davison's 
lien  for  purchase  money;  but  under  the  rule 
of  Reilly  v.  Williams  they  are  moved  forward, 
and  take  precedence  of  both  mortgages.  Such 
a  rule  lacks  equity,  and  ought  not  to  be 
adopted  unless  unavoidable.  There  is  no 
practical  difficulty  in  the  way  of  applying  an- 
other rule  that  will  work  out  exact  justice,  and 
give  to  each  lien  the  place  which  it  is  entitled 
to  equitably,  and  according  to  the  agreement 
of  the  parties.  In  the  present  case,  as  between 
the  Resser  mortgage  and  the  mechanics'  lien, 
the  former  is  entitled  to  priority,  while  by  the 
convention  of  the  parties  the  Huntsaker  mort- 
gage is  entitled  to  priority  over  the  Resser 
mortgage.  Hence,  when  the  land  is  sold,  then, 
as  between  Resser  and  tbe  respondents,  the 
former  is  entitled  to  a  preference  to  the 
amount  of  his  mortgage,  but  as  between  the 
two  mortgagees  Huntsaker  is  entitled  to  a 
preference  over  Resser.  The  result  is  that  out 
of  the  proceeds  of  sale  there  should  be  paid  (1) 
the  Huntsaker  mortgage  to  the  extent  of  the 
amount  of  the  Resser  mortgage  (this  not  be- 
cause of  any  priority  of  the  Huntsaker  mort- 
gage over  the  mechanics'  liens,  but  because  of 
its  priority  over  tbe  Resser  mortgage);  (2)  the 
mechanics'  liens  prior  to  the  Huntsaker  mort- 
gage; (8)  the  balance  of  the  Huntsaker  mort- 
gage; (4)  the  Resser  mortgage;  (5)  mechanics' 
liens  subsequent  to  both  mortgages.  We  have 
not  considered  what  changes,  if  any,  in  tbe 
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manner  of  sale  will  be  necessary,  but  baye  left 
that  matter  for  the  consideration  of  the  trial 
court. 


Cause  remanded,  wit/i  directions  to  modify 
the  judgment  in  accordance  with  this  opinion. 
Riehearing  denied  October  5.  1892. 


KANSAS  SUPREME  COURT. 


C.  FOG  ARTY,  Plff,  in  Err., 
JUNCTION  CITY  PRESSED  BRICK  CO. 


f. 


Kan. 


.) 


*!•  When  a  company  engaged  in bnm« 
in^  brick  npoi^  leased  land  neefl  a 
process  in  burning  that  g^enerates 
nozions  gssrs.  that  are  wafted  upon  the  ad- 
jacent lands  of  the  lessor,  tnJurlDfir  and  destroy- 
iuflr  a  growiDR  crop  of  wheat,  this  is  such  a  nui- 
sanoe  that  the  lessor  may  maintain  an  action 
to  recover  damages  by  reason  thereof. 

8*  A  landowner  who  leases  land  to  a 
company  for  the  manufactnre  of 
pressed  bride*  and  the  comi>any  uses  a  pro> 
cess  in  burning  that  generates  noxious  gases, 
that  injure  and  destroy  his  growing  crops,  is  not 
estopped  from  claiming  damages  for  the  injury 
oocasloDed  by  the  nuisance  because  he  teased  the 

I  land  for  that  purpose,  as  he  had  a  right  to  pre- 
sume that  the  process  used  would  be  a  reasona- 
ble and  lawful  one. 

(January  7, 1808.) 

ERROR  to  the  District  Court  for  Geary 
County  to  review  a  iudgment  in  favor  of 
defendant  in  a  proceeding  to  enjoin  if  from 
using  coal  and  other  materials  injurious  to 
plaintiff's  crops,  in  burning  its  brick  kilns, 
and  for  damages.    Reverhed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  John  E.  Hessin  for  plaintiff  in  error. 

Mr.  J.  R.  McClurot  for  defendant  in 
error: 

If  the  brick  plant  had  been  erected  upon  the 
land  of  the  company  without  the  consent  or 
acouiesceuce  of  the  plaintiff  and  the  method  of 
making  and  burning  brick  prosecuted  in  a  law- 
ful manner  and  in  the  ordinary  way,  with  the 
exercise  of  proper  care,  and  some  unforeseen 
and  inevitable  damage  resulted  to  the  property 
of  another,  under  the  authorities,  at  least  in 
this  county,  the  company  would  not  be  liable. 
**The  exercise  of  ordmary  rights  for  a  lawful 
purpose  and  in  a  lawful  manner  is  no  wrong, 
even  if  it  causes  damage." 

5  Am.  &Eng.  EncycTop.  Law,  pp.  68-76,  and 
authorities  cited  in  notee;  2  Shearm.  & 
Redf.  Neg.  §  700. 

In  the  ca«e  of  Radeliffv.  Brooklyn,  4  N.  Y. 
195, 53  Am.  Dec.  857,  it  is  held  *'thataman  may 
enjoy  bis  land  in  the  way  such  property  is  us- 
ually' enjoyed,  without  being  answerable  for 
the  indirect  or  consequential  damages  which 
may  be  sustained  by  an  adjoining  landowner." 

Head  notes  by  SnipeoN,  C. 


I  He  may  set  fire  to  his  fallow-ground;  and 
though  the  fire  runs  into  and  burn  the  wood- 
land of  his  neighbor,  no  action  will  lie. 

Chrkv,  FooU,  8  Johns.  421. 

He  may  open  and  work  a  coal  mine  in  his 
own  land,  though  it  injure  the  house  which 
another  has  built  at  the  extremity  of  his  land. 

Partridges.  SeoU,  8  Mees.  &  W.  220. 

He  may  do  the  same  thing,  though  it  cut  off 
an  underground  stream  of  water  which  before 
supplied  bis  neighbor's  well,  and  leave  the  well 
dry. 

Acton  V.  Blundell,  12  Mees.  &  W.  824. 

He  ma^  build  on  his  own  land  though  it 
stop  the  lights  of  bis  neighbor. 

Parker  v.  FooU,  19  Wend.  309. 

And  even  though  he  build  for  the  very  pur- 
pose of  stopping  the  lights. 

MaJuin  V.  Brown,  18  Wend.  261,  28  Am. 
Dec  461. 

He  may  pull  down  his  own  house,  though 
the  adjoining  house  fall  for  the  want  of  the 
support  which  it  before  had;  and  he  may  do 
it  without  shoring  up  the  adjoining  house — 
that  being  the  business  of  the  ownerT 

Peyton  v.  f^ondon,  9  Barn.  &  C.  725. 

He  may  pull  down  his  own  wall,  though  the 
vaults  of  bis  neighbor  may  be  thereby  de- 
stroyed. 

Chadwick  v.  Trower,  6  Ring.  N.  C.  1. 

He  majr  build  a  house  and  make  cellars  up- 
on his  soil,  whereby  a  house  on  the  adjoining 
soil  falls  down. 

Comyns'  Dig.  Action  on  i\e  Case  for  Nui- 
sance. See  also  [josee  v.  Bvchanan,  51  N.  Y. 
476, 10  Am.  Rep.  628  ;  Thurston  v.  Hancock,  12 
Mass.  220,  7  Am.  Dec.  57. 

No  liability  attaches  in  the  use  of  one's  own 
property  unless  damage  was  occasioned  by 
some  wrongful  or  negligent  act. 

Kansas  Pac.  R.  Co.  v.  Butts,  7  Kan.  80». 
See  also  Emerson  v.  Gardiner,  8  Kan.  452: 
Missouri,  K.  d  T.  R,  Co.  v.  Davidson,  14  Kan. 
349;  Kansas  Pac.  R.  Co.  v.  Brady,  17  Kan. 
880;  T^nre7nc&rth,  U  d  G.  R.  Co.  v.  Cook,  IS 
Kan.  261;  Svceeney  v.  Merrill,  38  Kan.  216. 

In  Losee  v.  Buchanan,  51  N.  Y.  484, 10  Am. 
Pep.  628,  the  court  says:  "We  must  have  fac- 
tories, machinery,  dams,  canals,  and  railroads. 
They  are  demanded  by  the  manifold  wants  of 
mankind,  and  lay  at  the  basis  of  all  our  civil- 
ization. If  I  have  any  of  these  upon  my 
lands,  and  they  are  not  a  nuisance  and  are  not 
so  managed  as  to  become  such,  I  am  not  re- 
sponsible for  any  damage  they  accidentally 
and  unavoidably  do  my  neighl)or." 

The  lease  of  "the  property  carried  with  it 
whatever  was  essential  to  its  use  for  the  pur- 
pose for  which  it  was  rented,  and  if  the  com- 
pany has  not  violated  any  of  the  conditions  of 


KOTB.— In  Robb  V.  Carnegie,  14  L.  B.  A.  8S9,  145 
Pa.  8S34,  Injury  to  crops  by  gases  from  a  manufact- 
urlnar  establishment  was  held    o  t>e  an  actionable 
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damage.  On  the  subject  of  nuisances  by  lawful 
business,  see  also  note  to  Bohan  t.  Port  Jervls 
Gaslight  Co.  (N.  Y.)  9  L.  R.  A.  711. 
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tbe  contract,  it  is  clear  under  every  principle 
of  equity  that  the  plaintiff  has  no  remedy.  In 
tbe  absence  of  an  express  contract,  if  tbe  works 
bad  been  constructen  with  the  implied  consent 
of  plaintiff,  equity  would  not  restrain  their 
use,  although  tbey  proved  injurious. 

Hulme  V.  Shrete,  4  N.  J.  Eq.  116;  Bigelow, 
Estoppel,  688,  and  cases  cited  in  noies. 

No  duty  was  imposed  upon  tbe  company  to 
inform  the  plaintiff  upon  any  detail  it  in- 
tended to  pursue  in  the  manufacture  of  brick. 
If  tbe  plaintiff  was  ignorant  of  tbe  methods 
required  in  making  bnck  and  desired  informa- 
tion, it  was  his  place  to  seek  it.  And  tbe  com- 
pany can  surely  not  be  held  responsible  for  his 
ignorance  or  negligence. 

2  Pom.  Eq.  §  810. 

Simpson*  0,,  filed  the  following  opinion: 
Tbe  plaintiff  in  error  filed  hi*  petition  in  the 
court  below,  and  the  material  allegations  are 
as  follows:  That  tbe  said  defendant,  tbe  Junc- 
tion City  Press  Brick  Company,  is  a  corpora- 
tion created  by,  and  existing  under  and  by 
virtue  of,  the  laws  of  the  state  of  Kansas,  and 
engaged  in  tbe  business  of  burning  brick  at 
Junction  City,  in  said  county.  That  said 
plaintiff  is  now,  and  has  been  for  a  long  pe- 
riod of  time,  the  owner  and  in  the  possession 
of  the  following  described  real  estate  in  the 
said  county  of  Geary,  and  described  as  fol- 
lows, to  wit:  Special  section  number  nine, 
(9,)  and  also  lots  numbered  seven  (7)  and  eight, 
(8.)  all  in  township  number  twelve  (12)  south, 
of  ranse  six  (6)  east.  That,  at  tbe  time  and 
times  hereafter  mentioned,  the  said  plaintiff 
was  in  possession  of  said  real  estate,  except  a 
small  tract  of  about  two  acres  leased  to  tbe 
said  defendant  company,  as  hereinafter  stated. 
That  said  land  has  been  cultivated  in  fall 
wheat  for  several  years  last  past,  and  was 
sowed  to  fall  wheat  in  the  fall  of  1888.  That 
said  plaintiff  had  growing  upon  said  land,  in 
the  season  of  1888  and  1889,—  acres  in  fall 
wheat,  which,  in  the  spring  of  1889,  was  grow- 
ing and  in  good  condition  on  said  land  owned 
and  possessed  by  the  said  plaintiff.  That  on 
or  about  tbe  ist  day  of  August,  1888,  tbe  said 
defendant  brick  company  leased  from  the 
plaintiff  about  two  acres  of  said  land  for  tbe 
period  of  one  year,  witb  option  to  renew  said 
lease  from  year  to  year  for  five  years;  said 
lease  to  commence  on  the  1st  day  of  August, 
1888.  Said  defendant  company  was  to  have 
tbe  use  of  the  water  power  owned  by  tbe  said 
plaintiff,  and  known  as  '*Fogarty's  Mill,'*  to 
run  one  Eureka  brick  press.  The  rental  was 
$100  per  month.  Said  lease  was  upon  furtber 
condition  that  said  defendant  company  was  to 
carefully  and  properly  manage  and  control 
the  power  so  to  be  supplied,  and  in  no  way  to 
interfere  with  or  injure  tbe  property  rights  of 
the  said  plaintiff,  and  to  commit  no  injury  on 
the  said  premises  of  tbe  said  plaintiff,  during 
tbe  existence  of  said  lease.  A  copv  of  saia 
lease  is  hereto  attached,  marked  "Exhibit  A." 
That  at  the  time  of  making  said  lease  the 
plaintiff  was  unacquainted  with  the  methods 
to  be  used  by  the  said  defendant  brick  com- 
pany in  burning  brick,  and  was  not  informed 
by  tbe  said  defendant  company  whether  it 
would  use  bituminous  coal  or  wood  in  burn- 
ing their  kilns.    That  tbe  said  defendant  com- 
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panv  went  into  possession  of  said  two  acres  of 
lana,  and  erected  kilns  thereon,  and  during 
the  season  of  1889  burned  several  kilns  of 
brick  thereon.  That  in  burning  said  kilns 
of  brick  said  defendant  company,  by  its  em- 
ployes and  agents,  used  bituminous  coal  in 
considerable  quantities,  placed  in  spaces  left 
in  the  kilns  amonj;  tbe  unbumed  brick,  and 
also  in  the  flues  left  in  said  kilns,  for  the  pur- 
pose of  burning  said  kilns.  That  by  the  meth- 
ods used  hv  tbe  said  defendant  company, 
and  by  tbe  fuel  used,  to  wit,  bituminous  coal, 
during  tbe  burning  of  said  kilns  a  very  con- 
siderable quantity  of  corrosive  gas,  called 
''sulphuric  acid  gas,"  was  generated,  and, 
having  been  compreeeed  to  a  certain  degree, 
when  allowed  to  escape  from  and  above  said 
kilns  was  carried  up  by  draught,  and  dissem- 
inated above  the  kilns  of  tbe  said  defendant 
company,  and  in  the  direction  of  the  wind, 
for  quite  a  distance,  and  over  and  upon  tbe 
growine  wheat  of  the  plaintiff.  That  said 
sulphuric  acid  gas  so  generated  in  tbe  burning 
of  said  brick  kilns  by  the  use  of  bituminous 
coal  was  and  is  injurious  to  vegetation  of  all 
kinds,  and  particularly  growing  wheat.  That 
this  poisonous  gas,  when  carried  upon  the 
wind,  falls  upon  plants  in  minute  amounts, 
and  when  the  blades  and  leaves  are  damp,  the 
gas  is  absorbed,  and  vegetation  blighted 
That  during  the  months  of  April,  May,  and 
June,  A.  D.  1889,  tbe  smoke  and  poisonous 
gas  from  the  kilns  of  the  said  defendant  com- 
pany, impregnated  witb  sulphuric  acid  gaa 
produced  by  the  use  of  bituminous  coal,  was 
carried  from  the  said  kilns  of  the  defendant 
company,  and  settled  over  and  upon  tbe  grow 
ing  wheat  of  the  said  plaintiff  upon  the  above 
described  premises,  and  thereby  destroyed  and 
injured  the  grain  then  forming  on  tbe  stems 
of  said  wheat,  and  so  blighting  said  wheat,  by 
said  poisonous  gas  settling  upon  said  crop, 
thereby  destroying  40  acres  of  said  wheat,  of 
tbe  value  of  $770.  That,  in  addition  to  said 
40  acres  being  destroyed  so  that  it  was  a  total 
loss,  60  acres  of  said  wheat  was  greatly  dam- 
aged and  injured  by  said  smoke  and  gas  from 
said  kilns,  so  that  it  was  almost  worthless,  to 
tbe  damage  of  the  said  plaintiff  in  the  sum  of 
$1,280,— in  the  aggregate,  damages  to  plaintiff 
in  the  sum  of  $2,000  by  means  of  and  from 
tbe  effects  of  tbe  said  poisonous  gases  gener- 
ated in  and  coming  from  the  said  defendant's 
brick  kiln.  That  by  reason  of  such  acts  of 
tbe  defendant  company  in  the  use  of  bitumin- 
ous coal  in  burning  its  said  brick  kilns  tbe 
plaintiff  had  suffer^  great  damage  in  tbe  loss 
of  his  crop  of  wheat  That  if  the  said  de- 
fendant company  continues  the  use  of  bitu- 
minous coal  in  burning  its  said  kilns,  as  it 
threatens  to  do,  it  will  work  great  and  irrepar- 
able loss  and  damage  to  the  said  plaintiff,  and 
to  tbe  nuisance  of  the  said  premises  of  the 
said  plaintiff.  That  on  or  about  the  16th  day 
of  July,  A.  D.  1889,  the  plaintiff  requested 
tbe  said  defendant  company  to  remove  said 
brick  kilns  from  said  premises,  and  to  abate 
said  nuisance,  but  it  has  not  done  so.  That 
said  defendant  company  still  maintains  said 
brick  kilns,  and  is  still  engaged  in  burning 
brick  by  the  use  of  bituminous  coal  as  fuel, 
which.  If  continued,  will  kill  vegetation,  and 
the  crop  which  plaintiff  is  desirous  of  sowing 
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upon  said  premises.  That,  if  said  defendant 
company  continues  the  use  of  bituminous  coal 
as  fuel  in  burning  its  said  kilns,  the  plaintiff 
\vill  be  unable  to  cultivate  said  premises,  or 
derive  any  benefit  therefrom.  That  if  said 
nuisance  is  continued  the  plaintiff  must  inevi- 
tably suffer  great  and  irreparable  damages,  and 
his  property  thereby  be  greatly  depreciated  in 
value.  The  plaintiff  therefore  prays  for  a 
judgment  agamst  the  said  defendant  company 
for  the  sum  of  $2,000,  his  damages  so  as  afore- 
said sustained,  and  for  a  decree,  upon  the  final 
hearing  of  this  case,  perpetually  enjoining  the 
said  defendant  company  from  using  bitumin- 
ous coal  or  other  combustible  material  which 
will  generate  poisonous  gas  injurious  to  vege- 
tation and  crops  growing  upon  the  plaintiff's 
premises  while  burning  its  said  brick  kilns, 
and  for  such  other  and  further  relief  as  in 
equity  he  may  be  entitled  to,  and  for  the  costs 
of  suit. 

Exhibit  A. 

"I,  C.  Fogarty,  of  Junction  City,  Kansas, 
hereby  lease  to  the  Junction  City  rress  Brick 
Company  of  the  same  place,  for  the  term  of 
one  year,  with  the  option  on  the  part  of  said 
conmany  to  renew  said  lease  from  year  to  year 
for  five  years,  said  lease  to  commence  on  the 
1st  day  of  August,  1888,  the  following  de- 
scribed premises  and  right  of  water  power,  to 
wit:  Two  acres  of  land  on  the  north  side  of 
the  public  road  leading  from  Sixth  street. 
Junction  City,  to  the  bridge  over  the  Smoky 
Hill  river,  and  on  the  west  side  of  said  river, 
near  the  banks  thereof,  as  the  same  has  been 
selected  and  staked  off  by  said  company;  also 
the  right  of  attachment  to  and  use  of  the  water 
power  now  owned  by  said  C.  Fogarty,  as  that 
is  known  as 'Fogarty's  Mill,'  on  said  Smoky 
Hill  river,  for  running  one  Eureka  brick  press, 
the  amount  of  power  to  run  said  press  and 
machinery  being  estimated  at  thirty  horse 
power,  all  expenses  and  costs  of  making  such 
attachment  to  be  paid  by  said  company.  And 
the  said  C.  Fogarty  further  agrees  to  give  the 
right  of  way  for  a  railroad  switch  on  and 
over  any  land  owned  by  him,  from  the  line  of 
the  Union  Pacific  or  Missouri  Pacific  Rail- 
roads, between  Junction  Citv  and  the  plant 
of  said  company  ntar  his  mill,  as  aforesaid. 
The  said  Junction  City  Press  Brick  Company 
agrees  to  pay  to  the  said  C.  Fogarty  for  the 
rental  of  said  premises  and  water  power,  as 
aforesaid,  at  the  rate  of  $100  per  month  for 
each  and  every  month  or  part  of  month  said 
water  power  is  used;  said  rental  to  be  paid  on 
the  first  of  each  and  every  month,  the  first 
payment  to  commence  on  the  Ist  of  Septem- 
ber, 1888.  It  is  expressly  agreed  and  under- 
stood by  the  parties  hereto  that  if,  for  any 
reason  not  the  fault  of  the  said  C.  Fogarty, 
the  said  water  power  should  fail  or  become 
insufficient  to  supply  the  amount  of  power  re- 
quired by  said  company,  that  no  claims  for 
damages  shall  be  incurred  or  maintained 
against  the  said  C.  J'ogarty  by  said  company. 
It  is  further  agreed  that  said  company  shall 
carefully  and  properly  manage  and  control  the 
power  supplied  as  aforesaid,  so  as  to  in  no 
way  interfere  with  or  injure  the  property  or 
rights  of  said  C.  Fogarty,  and  to  commit  no 
injury  or  waste  on  his  lands  during  the  time 
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of  the  existence  of  this  lease.  It  is  further  ex- 
pressly understood  and  agreed  that,  at  any 
time  it.  is  so  determined  by  said  company,  it 
shall  have  the  right  to  remove  off  said  leased 
premises  all  the  property  and  improvements 
placed  thereon,  and  to  leave  the  said  premises 
and  water  power  in  the  same  condition  as 
when  it  took  possession  thereof,  usual  wear 
and  tear  alone  excepted.  In  witness  whereof 
the  said  parties  hereunto  set  their  hands  and 
seal  this  80th  day  of  July,  1888.  C.  Fogarty. 
Jno.  K.  Wright.  Pres.  P.  B.  C." 

Afterwards  the  defendant  in  error  filed  a 
demurrer  to  the  petition  for  the  reason  that 
said  petition  does  not  contain  sufficient  facts 
to  constitute  a  cause  of  action  against  said 
defendant.  Upon  argument  thereof  in  the 
court  below  the  demurrer  was  sustained,  and 
the  plaintiff  not  desiring  to  amend  his  peti- 
tion, but  being  willing  to  stand  upon  the  same, 
the  court  rendered  a  judgment  in  favor  of  the 
defendant  for  costs  and  against  the  plaintiff, 
to  which  ruling  of  the  court  the  plaintiff  at 
that  time  excepted. 

The  question  here  is,  Does  the  petition  state 
a  cause  of  action  ?  Every  allegation  contained 
therein  is  admitted  by  the  demurrer.  The  im- 
proper use  of  a  certain  kind  of  coal,  that  pro- 
duced the  destroying  gas;  that  the  business 
could  be  just  as  successfully  carried  on  by  the 
use  of  wood,  or  another  kind  of  coal,  that 
would  not  produce  the  noxious  gas;  the  deadly 
effect  of  this  peculiar  gas  on  the  growing 
wheat  crop  of  the  plaintiff;  the  ignorance  of 
the  plaintiff  of  the  manner  of  conducting  the 
business  and  the  agencies  to  be  employed;  the 
destruction  of  the  growing  wheat  by  this  gas 
generated  in  the  burning  kilns  of  the  brick- 
yard; and  every  other  material  fact  necessary 
to  constitute  a  cause  of  action,  if  one  can  le- 
gally exist,— are  all  to  be  accepted  as  estab- 
lished facts  for  the  purposes  of  this  inquiry. 
There  is  a  line  of  decisions  of  courts  of  last 
resort  in  this  country,  and  elsewhere,  that 
hold  that  an  action  for  damages  can  be  main- 
tained under  the  facts  set  forth  in  this  peti- 
tion. Many  of  tue  cases  so  holding  are  cited 
in  Campbell  y.  Seaman,  63  N.  Y.  56S,  20  Am. 
Rep.  567.  The  essence  of  the  decision  in  that 
case  is  that  '* where  one  manufacturing  brick 
upon  his  lands  uses  a  process  in  burning  by 
which  noxious  ^ases  are  generated,  which  are 
borne  by  the  winds  upon  the  adjacent  land  of 
his  neighbor,  injuring  and  destroying  trees 
and  vegetation,  this  is  a  nuisance,  and  the 
party  injured  may  maintain  an  action  to  re- 
cover damages,  and  to  restrain  the  use  of  the 
process  complained  of."  Early  and  modem 
English  decisions  are  cited;  the  case  of  Hu^h- 
enstin^s  Aftp,,  70  Pa.  102. 10  Am.  Rep.  669,  is 
noticed;  and  the  following  cases,  in  which  use- 
ful industries  which  produce  smoke  or  noxious 
gases  or  vapors  or  odors  were  declared  nui- 
sances, are  relied  upon  as  being  analogous;  Cat- 
lin  V.  Valentine,  9  Paige,  575,  4  L.  ed.  82,  88 
Am.  Dec.  567;  Peck  v.  Elder,  8  Sandf.  129; 
Taylor  v.  People,  6  Park.  Crim.  Rep.  852; 
Dams  V.  Lambertson,  56  Barb.  480;  nutchitis 
V.  Smith,  68  Barb.  251;  Whitney  v.  Bartholo- 
mew, 21  Conn.  218;  Cooper  v.  Randall,  63  111. 
24;  Bex  v.  White,  I  Burr.  387;  Cooke  v.  Fbrbes, 
L.  R.  5Eq.  166;  Sampson  v.  SmitJi,  8  Sim.  272; 
Tipping  v.  St,  Helena  Smelt.  Co.  4  Best  &  S.  608. 
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The  theory  of  all  these  decisions  is  that 
every  one  is  bound  to  make  such  a  reasonable 
use  of  his  own  property  as  to  not  occasion  un- 
necessary annoyance  or  damage  to  his  neigh- 
bor. If  he  makes  an  unreasonable  or  unlaw- 
ful use  of  it,  so  as  to  produce  material  injuiy 
or  great  annoyance  to  bis  neighbor,  he  will 
be  guilty  of  a  nuisance  to  his  neighbor,  and  the 
law  will  hold  him  responsible  lor  the  conse- 
quent damage.  Of  course,  all  we  now  say  is 
upon  the  assumption  that  the  petition  alleges 
the  facts  as  they  will  appear  at  the  trial.  A 
different  state  of  facts  may  call  for  the  appli- 
cation of  another  and  totally  distinct  rule  of 
action. 

2.  The  second  contention  in  support  of  the 
ruling  below  is  that  the  plaintiff  in  error  is  es- 
topped by  the  terms  of  his  lease,  and  by  his 
conduct,  from  maintaining  this  action,  the 
line  of  argument  being  that  the  lease  carried 
with  it  whatever  was  essential  to  its  use  for 
the  purpose  for  which  it  was  rented;  and  this 
is  true  to  the  extent  of  its  reasonable  and  law- 
ful use,  consistent  with  the  rights  of  the  neigh- 


borhood. But  the  gist  of  the  complaint  is 
that,  while  burning  brick  is  a  lawful  business, 
the  burning  is  not  being  done  in  a  reasonable 
manner,  with  reference  to  the  rights  of  ad- 
jacent landowners.  If,  at  the  time  he  made 
the  lease,  the  plaintiff  in  error  knew  the  pro- 
cess of  burning  that  would  be  employed,  he 
would  not  be  heard  to  complain  of  it;  but  he 
alleges  in  his  petition  that  at  the  time  be  made 
the  lease  he  was  unacquainted  with  the  meth- 
ods to  be  used.  He  had  a  right  to  presume 
that  these  would  be  reasonable  and  lawful. 
See,  generally,  upon  this  branch  of  the  in- 
quiry, the  cases  of  Sturges  y.  Bridgman,  11 
Ch.  Diy.  885;  Smith  y.  PhiUips.  8  Phila.  10; 
and  Central  B.  Go,  y.  English,  78  Ga.  866. 

We  recommend  that  the  judgment  be  reversed, 
and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  to  the  petition. 

Per  Curiam: 

It  is  so  ordered. 

All  the  Justices  concur. 
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1.  A  hififher  deg^ree  of  care  and  Tlg^- 
lance  la  required  in  dealing  with  a 
daniperons  agency  tban  in  the  ordinary 
atTairs  of  life  or  business  which  Inyolye  little  or 
no  risk  of  injury  to  persons  or  property. 

2«  A^as  company  is  required  not  only 
to  have  pipes  and  fitting  of  such  ma- 
terial and  workmanship  and  laid  with 
such  skill  and  care  as  to  provide 
as^ainst  the  escape  of  gras  therefrom  when 
new.  but  also  to  have  such  system  of  inspeoCion 
as  will  Insure  reasonable  promptness  in  the  de- 
tection of  ail  leaks  that  may  occur  from  de- 
terioration of  the  material  of  the  pipes  or  from 
any  other  cause  within  the  circumspection  of 
men  of  ordinary  skill  in  the  business. 

8«  If  ii^nry  to  a  g^as  main  is  a  natural 
and  probable  consequence  of  the  con- 
struction of  a  sewer  in  close  proximity  to 
it,  it  Is  the  duty  of  the  gas  company  which  has  or 
ought  to  have  knowledge  of  the  sewer  to  guard 
against  the  damage  likely  to  be  sustained. 

4.  It  is  for  .the  Jury  to  determine 
whether  from  Uie  notoriety  attending 
the  construction  of  a  sewer,  a  gas  com- 


pany having  a  proper  system  of  inspection  would 
or  ought  to  have  knowledge  of  a  leak  in  its  pipe 
caused  by  construction  of  the  sewer  sooner  than 
the  leak  was  In  fact  discovered. 

6.  The  fkust  that  an  explosion  of  gas 
which  has  accumulated  in  a  cellar  by 
negligence  of  a  gas  company  was  caused  by 
the  act  of  a  third  person  in  lighting  a  match  will 
not  relieve  the  gas  company  from  liability. 

(January  8,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Allegheny 
County  in  fayor  of  plaintiffs  in  an  action 
brought  to  recover  for  injuriea  caused  by  an 
explosion  of  gas  which  was  alleged  to  have  re- 
sulted from  the  negligence  of  defendant.  Af- 
firmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meeere,  Dalsell.  Scott  &  Oordon  for 
appellant. 

Messrs.  Josiah  Cohen  and  A.  Israel  for 
appellees. 

Heydrick,  J. ,  delivered  the  opinion  of  the 
court ; 

That  the  plaintiff's  house  was  supplied  by 
the  defendant  with  natural  gas  for  fuel  through 
a  service  pipe  connected  with  a  main  pipe  in 
the  adjacent  street,  and  that  it  was  wrecked. 


Note.— See,  as  to  various  things  held  or  claimed 
to  belong  to  the  class  of  dangerous  agencies, 
Cbaddock  v.  Plummer,  14  L.  B.  A.  675,  and  note,  88 
Mich.  225  (guns,  etc.);  Fort  Worth  &  D.  C.  R.  Co.  v. 
Kobertson  (Tez.)  14  L.  R.  A.  781,  and  note  (railroad 
turntables);  Schubert  v.  J.  B.  Clark  Co.  (Minn.)  15 
L.  K.  A.  818,  and  note;  also  Helzer  v.  Kingsland  & 
D.  Mfg.  Co.  (Mo.)  15  L.  R  A.  821  (manufacturer's 
liability);  Scanlon  v.  Wedger  (Mass.)  16  L.  K.  A. 
895,  and  note  (fireworks);  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Robinson,  16  L.  R.  A.  545,  50  Fed. 
Rep.  81Q,  i  U.  S.  App.  206  (telephone  wire);  Knott- 
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nerus  v.  North  Park  Street  R.  Co.  (Mich.)  17  L.  R. 
A.  726  (roller  coaster);  Standard  Oil  Co.  v.  Tiemey, 
14  L.  R.  A.  677, 18  Ky.  L.  Rep.  626  (naphtha). 

See  also,  as  somewhat  akin  to  this  subject,  notes 
on  the  subject  of  blasting,  as  follows:  liability  for 
negligence  of  mdependent  contractor,— note  to 
Hawver  v.  Wbalen  (Ohio)  14  L.  R.  A.  beginning  on 
page  880;  injuries  to  land  and  buildings,  note  to 
Benoer  v.  Atlantic  Dredging  Co.  (N.  Y.)  17  L.  R. 
A.  220;  injury  to  persons,— note  to  Blackwell  v. 
Moorman  (N.  C.)  17  L.  R.  A.  728. 
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and  the  plaintiff  and  several  members  of  his 
family  seriously  injured,  one  of  them  fatally, 
by  an  explosion  of  such  gas,  which  had  ac- 
cumulated in  the  cellar  of  the  house,  are  un- 
disputed facts.    It  is  alleged  by  the  plaintiff 
that  the  gas  which  had  so  accumulated  in  his 
cellar,  and  there  exploded,  was    negligently 
permitted  by  the  defendant  to  escape  through 
a  leak  in  its  main  pipe  near  to  his  house,  and 
found  its  way  thence  through  the  loose  shale 
and  broken  rock  of  which  the  street  at  that 
point  was  formed,  and  a  rudely  constructed 
sewer  or  drain,  to  the  place  of  the  explosion. 
The  defendant  denies  that  the  ffas  escaped  from 
its  main,  and  did  or  could  find  its  way  through 
the  material  of  which  the  street  was  composed, 
in  the  manner  described,  but  alleges  that  it  es- 
caped through  a  leak  in  the  plaintiff's  own 
pipe,  for  the  existence  of  which  he  alone  was 
responsible.     It  further  denies  that,  if  the  gas 
did  escape  through  a  leak  in  its  main,  it  is 
chargeable  with  negligence  in  respect  to  the 
existence  of  that  leak  ;  and  contends  earnestly 
that  no  such  evidence  was  produced  by  the 
plaintiff  upon  tbe  points  in  controversy  as 
ought  to  have  been  submitted   to  the  jury. 
The  testimony  of  George  Walters,  if  believed, 
would  warrant  a  finding  that  the  gas  did  not 
escape  from  the  plaintiff's  service  pipe.     Ac- 
cording to  his  statement  he  tested  that  pipe, 
between  the  time  of  a  slight  explosion  in  the 
kitchen  in  the  morning,  and  the  greater  ex- 
plosion in  the  cellar  by  which  the  house  was 
wrecked  at  10  o'clock  the  same  forenoon,  by 
* 'lighting  a  match,  and  running  it  along  the 
pipe,"  and  found  no  leak.    If  he  was  entitled 
to  belief,  his  test  was  made  in  the  same  man- 
ner that  the  defendant's  experienced  servant 
made  his  most  crucial  test  of  the  pipes  in  the 
kitchen  and  upper  rooms  immediately  before 
the  explosion,  and  it  would  seem  improbable 
that,  if  a  leak  in  the  pipe  in  the  cellar  existed, 
it  could  have  escaped  detection.     Whether  the 
testimony  of  tbe  defendant's  witnesses,  to  the 
effect  that  the  service  pipe  was  fouud  after  the 
explosion  to  be  broken  off,  and  that  part  of  the 
break  appeared  old,  and  part  new  or  fresh,  in- 
dicating that  there  had  been  an  old  crack 
through  which  gas  might  have  escaped,  fol- 
lowed by  an  entire  severance  by  the  force  of 
the  explosion,  ought  to  have  overborne  Wal- 
ters' testimony  by  casting  discredit  upon  either 
his  truthfulness  or  the  thoroughness  of  his  test, 
was  a  question  wholly  for  tbe  jury.    If  the  gas 
which  exploded  in  the  cellar  did  not  escape 
from  the  plaintiff's  supply  pipe,  whence  did  it 
come  ?    'That  was  a  question  to  be  answered 
by  the  plaintiff,   and  he  seems  to  have  an- 
swered it  conclusively,  if  the  testimony  of  his 
witnesses  can  be  relied  upon.     He  adduced 
testimony  to  tbe  effect  that  on  the  day  after 
the  explosion,  and  the  following  dav,  the  de- 
fendant uncovered  its  main  pipe  in  the  vicinity 
of  his  premises ;  that  before  it  was  fully  un- 
covered, but  after  the  digging  had  commenced, 
gas  was  seen  to  escape  from  the  trench.    To 
use  tbe  language  of  an  intelligent  witness : 
"There  was  some  evidence  of  trouble  of  that 
kind  before  the  ground   was  entirely  uncov- 
ered, from  the  fact  that  there  was  something 
like  &mist  or  haze  arising  from  the  ground  be- 
fore ^ey  reached  the  pipe,   something  like 
vapor ; "  and  that  when  the  pipe  was  reached 
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at  a  point  about  36  feet  distant  from  the  house, 
two  or  more  holes  or  cracks  were  found  in  it, 
one  of  them  ha  vine  "the  appearance  of  being 
rusted, — worn  out?*— through  which  the  gas 
poured  in  such  dense  volume  that  it  could  be 
seen,  and  with  such  force  that  it  could  be 
heard  at  the  distance  of  from  50  to  75  feet. 
He  further  showed  that  the  street,  from  tbe 
point  where  the  leaks  were  found,  to  a  point 
opposite  his  house,  was  '*made  ground, "—that 
is  to  say,  that  a  depression  in  the  natural  sur- 
face had  been  filled  with  loose  shale  and  broken 
rock,  over  which  clay  had  been  spread  and 
compacted  by  the  travel  upon  it, — and  that  he 
had  constructed  an  underground  drain  from 
his  cellar  to  a  point  in  the  street  near  the  gas 
main,  where  it  discharged  its  drainage  in  tbe 
loose  material  beneath  the  surface.  His  evi-' 
dence  further  tended  to  show  that  the  shale 
and  rock  filling  of  the  street  was  so  porous 
tJiat  gas  could  pass  through  it  from  the  leaks  in 
the  defendant's  main  to  the  end  of  his  drain,  and 
that  there  was  nothing  to  obstruct  its  passage 
thence  to  the  place  of  the  explosion,  which 
was  somewhat  higher  than  the  street.  Assum- 
ing that  George  Walters'  testimony,  that  there 
was  no  leak  in  the  plaintiff's  supply  pipe,  was 
true,  and  in  the  absence  of  evidence  or  allega- 
tion that  there  was  any  other  source  from 
whic  h  Uie  gas  could  have  reached  the  plain- 
tiff's cellar,  the  inference  from  the  facts  proved 
is  irresistible  that  it  came  from  the  leaks 
in  the  defendant's  main.  If  the  plaintiff's 
testimony  be  believed,  the  loose  shale  and 
broken  rock  of  the  street,  covered  with  clay, 
and  that  compacted  by  the  travel  upon  it^ 
formed  the  equivalent  of  a  pipe  connecting  the 
leaks  in  the  gas  main  with  the  underground 
drain  from  the  cellar,  through  which  the  gas 
might,  and,  as  the  cellar  was  higher  than  the 
street, naturally  would,  pass.  There  was,tbere- 
fore,  suflScient  evidence  to  justify  the  jury  in 
finding  that  the  gas  which  exploded  haa  es- 
caped from  the  defendant's  main. 

The  next  question  is.  Was  there  sufficient 
evidence  to  charge  tbe  defendant  with  negli- 
gence with  respect  to  the  leaks  in  its  pipe  ? 
The  definitions  of  negligence  which  have  been 
attempted  imply  that  a  higher  degree  of  care 
and  vigilance  is  required  in  dealing  with  a 
dangerous  agency  than  in  the  ordinary  affairs 
of  life  or  business,  which  involve  little  or  no 
risk  of  injury  to  persons  or  property.  While 
no  absolute  standard  of  duty  in  dealing  with 
such  agencies  can  be  prescribed,  it  is  safe  to 
say,  in  general  terms,  that  every  reasonable 
precaution  suggested  by  experience  and  the 
known  dangers  of  the  subject  ought  to  be 
taken.  This  would  require,  in  the  case  of  a 
gas  company,  not  only  that  its  pipes  and  fit- 
tings should  be  of  such  material  and  work- 
manship, and  laid  in  the  ground  with  such 
skill  and  care,  as  to  provide  against  the  escape 
of  gas  therefrom  when  new,  but  that  such  sys- 
tem of  inspection  should  be  maintained  as  would 
insure  reasonable  promptness  in  the  detection 
of  all  leaks  that  might  occur  from  the  de- 
terioration of  the  material  of  the  pipes,  or  from 
any  other  cause  within  the  circumspect im  of 
men  of  ordinary  skill  in  the  business.  Some- 
thing like  this  was  said  in  Ktbele  v.  PJaladd- 
phia,  106  Pa.  41 ;  and  in  BoUy  v.  Boston  Goi- 
light  Co.,  8  Gray,  128,  69  Am.  Dec.  2S3,  and 
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Smttli  y.  Bo9ton  Qatlight  Co,,  129  Mass.  818 ; 
aod    the  prlDciple   is   recognized   in    many 
kindred  cases,    it  requires  nothing  unreason- 
able,— it  does  not  require  that  the  company 
shall  keep  up  a  constant  inspection  all  along 
its  lines,  without  reference  to  the  existence  or 
non-existence  of  probable  cause  for  the  occur- 
rence of  leaks  or  escape  of  gas,~and  is  not  in 
conflict  with  HttteJiinwn  v.   Boston  Oasiight 
Co.f  122  Mass.  219,  relied  upon  by  the  defend- 
ant.   There  the  escape  of  gas  complained  of 
was  the  result  of  an  overwhelming  calamity 
that  laid  a  great  part  of  the  city  of  Boston  in 
ashes,  and  fractured  and  severed  the  com- 
pany's pipes  in  so  many  places  that  all  the 
lorce  it  could  employ  could  not  guard  against 
all  possible  consequences  of  the  escape  of  gas 
immediately  without  shutting  off  the  supply 
from  the  whole  city,  and  this  it  Was  excused 
from  doing  on  the  ground  that  more  mischief 
would  result  therefrom  than  was  likely  to  re- 
sult from  the  neglect  so  to  do.    The  escape  of 
gas  from  the  defendant's  main  was,  in  the  ab- 
sence of  any   exculpatory  explanation,  some 
evidence  of  neglect,  (Smith  v.  Boston  Qadight 
Co.,  supra;)  and  when  to  this  was  added  the 
testimony,  already  quoted,  of  one  of  the  plain- 
tiff's witnesses,  in  respect  to  the  appearance 
of  the  aperture  through  which  it  escaped,  a 
prima  facie  case  was  made  out  against  the  de- 
fendant.   The  jury  would  have  been  justified 
in  finding,  either  that  the  pipe  was  defective 
when  put  in  place,  or  that  it  had  been  in  use 
so  long  that  the  defendant  ought  to  have  known 
that  it  was  unsafe  to  use  it  Toneer,  if  no  ex- 
planation of  its  condition,  actual  or  apparent, 
bad  been  given.    The  defendant's  witnesses 
described  an  opening  in  the  pipe  different  from 
that  described  by  at  least  one  of  the  plaintiff's 
witnesses,  and  said  it  was  caused  by  the  pull- 
ing of  the  pipe  out  of  joint,  and  undertook  to 
account  for  the  separation  of  the  joints  by  the 
fact  that  a  sewer  bad  recently  been  constructed 
in  the  street  in  close  proximity  to  the  pipe, 
and  infened  that  the  ground  had  settled  and 
allowed  the  pipe  to  sink  in  places,   thereby 
putting  a  strain  upon  it.    Their  inference  was 
valueless,  unless  the  fact  inferred  was  the  nat- 
ural and  probable  consequence  of  the  con- 
struction of  the  sewer.    If  such  iniury  to  a 
gas  main  be  a  natural  and  probable  conse- 
quence of  the  construction  of  a  sewer  in  close 
proximity  to  it,  and  the  defendant  had  knowl- 
edge, or  ought  to  have  had  knowledge,  of  the 
construction  of  this  particular  sewer,  it  was 
its  duty  to  efficiently  guard  against  the  damage 
that  was  likely  to  be  sustained.      Kibele  v. 
Philadelphia,  supra.    It  could  not  shift  the  re- 
sponsibility upon  the  municipality  or  its  con- 
tractor.    Oil  City  Gas  Co.  v.  Robinson,  99  Pa. 
1.    And    it  was  for  the  lury  to  determine 
whether,    from   the  notoriety  attending  the 
construction  of  a  sewer,  a  gas  company  having 
a  proper  system  of  inspection  would,  or  ought 
to,  have  knowledge  within  a  shorter  time  than 
elapsed  between  the  commencement  of  the 
work  upon  the  sewer  in  question  and  the  dis- 
covery of  the  leak. 

It  is  further  contended  that,  although  the 
defendant  may  have  negligently  permitted  the 
gas  to  escape  irom  its  main  into  the  plaintiff's 
cellar,  that  negligence  was  not  the  proxi- 
mate cause  of  the  explosion,  and  that  if  Gfeorge 
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Walters,  and  not  Its  servant  sent  to  examine 
the  premises,  lighted  the  match,  it  is  not  re- 
sponsible. Under  the  facts  of  this  case  it  is 
immaterial  whether  Walters  or  Householder, 
the  defendant's  servant,  struck  the  match. 
The  concurrence  of  the  presence  of  the  gas  and 
the  lighting  of  the  match,  the  negligence  of  the 
defendant  with  that  of  Walters,  was  necessary 
to  and  did  cause  the  explosion.  In  such  cases 
the  injured  party  has  his  redress  against  either 
of  the  wrong-doers,  or  both,  at  his  election, 
except  where  goods  or  Ipassengers  are  injured 
through  the  concurrent  negligence  of  a  common 
carrier  and  a  thi rd  person.  Carlisle  y.  Brisbane, 
118  Pa.  644,  67  Am.  Rep.  488. 
The  judgment  is  affirmed. 


COMMONWEALTH  of  Pennsylvania 

V, 

Thomas  MATTHEWS,  Appt. 
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Selling  Sunday  newspapers  Is  not  a 
^rork  of  neoessity  or  obarity  within  a  pre- 
via exoeptinff  such  works  from  the  operation  of 
a  statute  imposing  a  penalty  for  doinir  and  per- 
formiDff  worldly  employment  on  Sunday. 

(January  3, 1883.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Quarter  Sessions  for  Alle- 
gheny County  convicting  him  for  violating  the 
Sunday  Law  by  selling  Sunday  newspapers. 
Affirmed, 

The  section  of  the  law  under  which  this 
conviction  was  had  is  as  follows  : 

"  If  any  person  shall  do  or  perform  any 
worldly  employment  or  business  whatsoever 
on  the  Lord's  day,  commonly  called  Sunday 
(works  of  necessi^  and  charity  only  excepted), 
and  shall  use  or  practice  any  unlawful  game, 
hunting,  shooting,  sport  or  diversion  whatso- 
ever on  the  same  day,  and  be  convicted  there- 
of, every  such  person  so  offending  shall,  for 
every  such  offense,  forfeit  and  pay  four  dol- 
lars, to  be  levied  by  distress;  or  in  case  he  or 
she  shall  refuse  or  neglect  to  pay  the  said  sum, 
or  eoods  or  chattels  cannot  be  found,  whereof 
to  levy  the  same  by  distress,  he  or  she  shall 
suffer  six  days'  imprisonment  in  the  house  of 
correction  of  the  proper  county;  provided,  al- 
wa^'s,  that  nothing  herein  contained  shall  be 
construed  to  prohibit  the  dressing  of  victuals 
in  private  families,  bakehouse,  lodging-houses, 
inns  and  other  houses  of  entertainment  for  the 
use  of  sojourners,  travelers,  or  strangers,' or 
to  hinder  watermen  from  landing  their  pas- 
sengers, or  ferrymen  from  carrying  over  the 
water  travelers,  or  persons  removing  with 
their  families  on  the  Lord's  day,  commonly 
called  Sunday,  nor  to  the  delivery  of  milk  or 
the  necessaries  of  life,  before  nine  o'clock  in 
the  forenoon,  nor  after  five  o'clock  in  the  af- 
ternoon of  the  same  day." 

The  facts  of  the  case  sufficiently  appear  in 
the  opinion  of  the  Supreme  Court  and  in  that 
of  the  court  below,  which  was  as  follows: 

NOTS.— For  an  exhaustive  note  on  Sunday  labor, 
see  Quarles  v.  State  (Ark.)  U  L.  R.  A.  ljB2. 
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'*It  is  established  by  the  evidence  in  this 
case,  that  the  defendant  kept  open  bis  place 
of  business  on  Sunday,  December  27,  1891, 
and  that  Sunday  papers  of  that  date  were  upon 
that  day  sold  therein,  and  that  he  received  and 
caused  to  be  delivered  to  the  customers  upon 
his  route  as  a  carrier,  upon  that  day,  the  news- 
X>aper8  which  had  that  day  been  published. 

"This  prosecution  was  instituted  under  the 
Act  of  April  22,  1794,  and  the  Amendment 
thereto,  approved  April  26,  1855;  the  latter 
Act  increasing  the  penalties  as  to  Allegheny 
county.  These  Acts,  like  all  others,  are  to  be 
construed  solely  with  the  view  of  ascertaining 
and  enforcing  the  purposes  set  forth  in,  and 
sought  to  be  accomplished  by  the  legislation. 
The  evidence  clearly  establishes  that  the  de- 
fendant did  * 'perform  worldly  employment  or 
business  upon  the  Lord's  day,  commonly 
called  Sunday."  We  have  no  power  to  repeal 
the  Act  of  1794,  nor  to  make  its  exemption  of 
works  of  charity  and  necessity  include  works 
of  mere  convenience.  That  carrying  on  any 
business  on  Sunday  may  be  profitable  to  the 
persons  engaged  in  it;  that  it  may  serve  the 
convenience,  or  tastes,  or  wishes  of  the  public 
generally,  is  not  the  test  which  the  statute  ap- 
plies. The  words  of  the  exemption  are  works 
of  necessity  and  charity  only  excepted. 

"It  cannot  be  contended  under  the  evidence 
that  the  object  of  the  defendant  was  to  do 
charity  or  supply  a  necessity:  on  the  contrary, 
it  is  quite  clear  that  he  was  influenced  by  the 
usual  motives  which  govern  men  when  follow- 
ing their  worldly  avocations,  the  securing  of 
trade,  gathering  in  of  compensation  and  lay- 
ing away  of  profit.  If  we  decide  that  neces- 
sity and  charity  mean  convenience,  and  all 
things  which  contribute  to  satisfy  individual 
taste,  we  emasculate  the  statute  and  sweep 
away  the  guards  which  the  Legislature  threw 
around  not  only  the  morah  of  society,  but  the 
physical  health  and  well-being  of  its  members. 
To  do  this  would  be  for  the  court  to  assume 
legislative  functions.  Our  duly  requires  us  to 
construe  the  statute  so  as  to  accomplish  its 
purpose,  which  was  to  enforce  an  o^ervance 
of  Sunday.  In  the  case  of  Sparhawk  v.  Union 
J^ass.  R.  Co.,  54  Pa.  408,  Judge  Strong  said: 
'It  is  not  for  me,  called  as  I  am  to  administer 
the  law  as  it  is,  rather  than  as  the  defendants 
may  think  it  ought  to  be,  to  decide  that  what 
is  but  affq^ding  a  facility  amounts  to  a  neces- 
sity. The  Legislature  has  not  exempted  from 
the  prohibition  acts  which  may  conduce  to  the 
convenience  of  individuals,  or  even  large  por- 
tions of  the  people.  It  must  be  presum^l  Uiey 
considered  what  inconveniences  would  follow 
a  prohibition  of  worldly  labor  on  the  Lord's 
day.  In  view  of  them,  as  well  as  of  the  evils 
fiowing  from  the  absence  of  a  prohibition  of 
such  labor,  they  enacted  the  Statute  of  1794. 
Their  controlling  object  was  to  protect  the 
community  against  vice  and  immoral  it  v.  This 
they  attempted  to  do  by  declaring  illegal  all 
worldly  labor  and  business,  except  works  of 
necessity  and  charity.  But  they  did  not  over- 
look public  and  individual  convenience.  In 
the  proviso  of  the  Act  they  declared  how  far 
worldly  labor  might  be  done,  not  necessary  to 
the  agent,  but  contributing  to  the  necessity  of 
others.  The  enumeration  in  the  proviso  of 
things  allowed  to  be  done,  shows  what  was 
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intended  b^  accepting  works  of  necessity  from 
the  prohibitory  clause.' 

"Without  disregarding  every  principle  es- 
tablished for  the  interpretation  of  statutes,  as 
well  as  the  uniform  decisions  of  the  courts  of 
the  commonwealth  upon  the  statute  in  ques- 
tion, we  cannot  hold  the  defendant  exempt 
from  the  operation  of  the  Act  of  1794.    He  is 


therefore  adjudged  ^iltv. 
Brown*  for  appellant: 


Messrs,  W 


odgevm  and  A*  1I« 


The  law  does  not  condemn  those  employ- 
ments which  society  regards  as  necessary,  even 
when  they  encroach  on  the  Lord's  day,  if,  ac- 
cording to  the  ordinary  skill  of  the  business,  it 
be  necessary  to  do  so. 

Gam.  V.  NeOnt,  34  Pa.  398. 

The  Act  of  1794  is  not  to  be  interpreted 
literally.  The  courts  have  construed  it  m  the 
light  of  circumstances  and  conditions,  illus- 
trated by  the  habits,  usage,  and  needs  of  the 
people. 

Accordingly  it  has  been  held  that  the  hire  of 
carriage  on  Sunday  by  a  son  to  visit  his  father 
creates  a  legal  contract. 

Logan  v.  Matthews,  6  Pa.  417. 

A  subscription  towards  the  building  of  a 
church  is  within  the  exception. 

Dale  V.  Knepp,  98  Pa.  889, 42  Am.  Rep.  624. 

A  verdict  may  be  taken  on  Sund^. 

Uvidekoper  v.  Cotton,  8  Watts,  6o;  Com,  v. 
Marra,  8  Pbila.  440. 

And  a  will  may  be  executed  on  that  day. 

Beiien man's  App,  55  Pa.  183. 

In  defining  worldly  business  or  employment, 
necessity  itself  can  be  only  approximately 
defined.  The  law  regards  that  as  necessary 
which  the  common  sense  of  the  country,  in  its 
ordinary  mode  of  doing  its  business,  regards  as 
necessary. 

Cam,  V.  Nesint,  84  Pa.  398. 

Sunday  being  a  day  of  rest,  millions  of  peo- 
ple find  both  pleasure  and  profit  from  their 
Sunday  newspaper. 

The  latest  definition  of  the  terms  used  in  the 
exception  contained  in  the  Act  of  1794  is 
found  in  the  Century  Dictionary,  vol.  4,  p. 
8962.  and  is  as  follows:  '*  Works  of  necessity, 
in  the  Sunday  laws,  any  labors  which  are 
necessary  to  be  done  on  Sunday  for  life, 
health,  comfort,  general  welfare  and  reason- 
able convenience  for  enjoying  the  leisure  and 
the  privileges  of  the  day,  such  as  the  running  of 
cars,  ferries  and,  within  reasonable  limits, 
railroad  trains,  and  such  labors  as  are  requisite 
for  maintaining  in  their  necessary  continuity 
those  manufactures  incidental  to  civilization. 

Mr,  William  Yo8t»  for  appellee: 

In  a  suit  upon  a  contract  for  the  publication 
of  an  advertisement  in  a  Sunday  newspaper  it 
was  said  by  the  Court  of  Appeals  of  New  York 
"The  publication  of  the  advertisement  was  to 
be  and  was  by  a  public  sale  of  the  newspaper 
in  which  it  was  printed  on  Sunday.  The 
opening  of  a  place  for  the  sale  and  the  actual 
selling  of  newspapers  is  within  the  mischiefs 
which  the  Act  for  the  observance  of  Sunday 
was  designed  to  remedy." 

SmWi  V.  Wikox,  24  N.  Y.  358,  82  Am<  Dec. 
808. 

In  a  suit  in  which  the  validity  of  the  publi- 
cation of  a  legal  notice  in  a  Sunday  newspaper 
was  questioned,  the  Supreme  Court  of  Illinois 
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I:  ''The  notice  stands  id  place  of  process 
it  must  be  given  on  those  days  of  the  week 
icb  the  law  recognizes  as  appropriate  to 
in  ess  of  this  character.  To  permit  it  to  be 
en  on  Sunday  is  against  the  spirit  and 
icy  of  our  law." 
Gammon  v.  Chicago,  40111.  146. 
The  owner  of  a  Sunday  paper  is  purstdng 
ordinary  vocation  when  he  is  engaged  in 
dilating  bis  paper,  and  he  who  engages  in 
\  ordinary  vocation  on  that  day  transgresses 
i  law. 

SJiaio  V.  Williams,  87  Ind.  158,  44  Am.  Rep. 
8. 

Unless  the  issuing  and  circulating  of  anews- 
.])er  on  Sunday  is,  within  the  meanine  of 
e  statute,  a  work  of  necessity,  it  is  prohibited 
T  it  as  much  as  any  other  business  or  work, 
be  newspaper  is  a  necessity  of  modern  life 
1(1  business,  but  it  does  not  follow  that  to 
sue  and  circulate  it  on  Sunday  is  a  necessity, 
here  are  a  great  many  other  kinds  of  busi- 
ess  just  as  necessary;  many,  indeed  most, 
inds  of  manufactures  and  mercantile  busi- 
ess  are  indispensable  to  the  present  needs  of 
len,  but  no  one  would  say  that,  because 
ecessary  generally,  the  prosecution  of  such 
tu  sin  ess  on  Sunday  is  a  work  of  necessity. 
That  carrying  on  any  business  on  Sunday  may 
)e  profitable  to  persons  engaged  in  it;  that  it 
nay  serve  the  convenience  or  tastes  or  wishes 
Df  the  public  generally,  is  not  the  test  the 
(tatute  applies. 

Handy  v.  81,  Paul  Globe  Pub,  Co.  41  Minn. 
188. 

The  sale  of  Sundav  newspapers  on  Sunday, 
while  not  a  breach  of  the  peace  is  a  violation 
of  the  Act  of  1794. 

Com.  V.  Teamann,  1  Phila.  460. 
And   a  conviction  was  had   for  the  same 
offense  and  sustained  by  the  Supreme  Court 
of  Massachusetts  in  1887. 

Com.  V.  Osgood,  144  Mass.  862.  See  also 
Com.  V.  Dextra,  143  Mass.  28;  Savoyer  v.  Car- 
gile,  72  Ga.  290. 

As  these  violations  of  the  Act  of  1794  have 
been  instigated  aud  defended  by  the  Union 
Jnews  Company,  a  foreign  corporation  {Mc- 
Mellen  v.  Union  Nem  Co,  144  Pa.  382),  and 
by  the  large  corporations  owning  and  publish- 
in.!^  the  Sunday  newspapers  oi  the  city  of 
Pittsburgh,  the  language  of  this  court  in  the 
case  of  Friedeborn  v.  Com,,  decided  in  1886, 
113    Pa.    244,    is    particularly    appropriate: 
* 'There  are  but  few  of  our  statutes  which,  in 
principle,  are  of  more  importance  than  the  Act 
of  the  22d  of  April,  1794,  commonly  called  the 
Sunday  Act,  in  that  it  recognizes  the  first  dav 
of.  the  w^ek  as  a  Sabbath  of  rest  for  the  well 
disposed  and  religious  people  of  our  common- 
Avealth,  and  we  can  entertain  but  little  respect 
for  those  who  willfully  and  persistently  vio- 
late its  proscriptions.'  Against  all  such  its 
]:^nalty  should    be  enforced    until  they  are 
taught  that  a  respect  for  its  provisions  may  at 
least  be  profitable  from  a  pecuniary  point  of 
view." 

Per  Curiam: 

This  was  an  appeal  in  the  court  below  from 
the  jadgmeot  of  Alderman  Hohe  of  Pittsburgh, 
conyictiDg  the  defendant  (appellant)  of  doing 
and  performing  worldly  employment  on  De- 
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cember  27,  1891,  commonly  called  "Sunday," 
contrary  to  the  Act  of  Assembly  of  April  22, 
1794,  and  the  supplemental  Acts  of-  Februarv 
26,  1855.  The  charge,  as  shown  by  the  recordf, 
was  "selling  a  paper  known  as  'The  Pittsburg 
Sunday  Leader,'  exposing  the  same  for  sale, 
and  keeping  his  place  open  for  business  at  No. 
18  Frankstown  avenue,  Pittsburgh."  It  was 
established  by  the  evidence  in  the  case,  to  the 
satisfaction  of  the  learned  judge  below,  that 
the  defendant  kept  open  his  place  of  business 
on  Sunday,  December  27,  1891,  and  that  Sun- 
day papers  of  that  date  were  upon  that  day 
sold  therein,  and  that  he  received  and  caused 
to  be  delivered  to  his  customers  upon  his  route 
as  a  carrier,  upon  that  day,  the  newspapers 
which  had  that  day  been  published.  There  is 
no  dispute  about  the  facts.  The  defendant 
kept  open  his  place  of  business  on  the  day  re- 
ferred to,  and  sold  and  delivered  Sunday  papers 
on  that  day,  in  the  regular  course  of  business. 
This  brings  the  case  di recti v  within  the  Act  of 
1794,  and  the  Supplemental  Act  of  1855,which 
increases  the  penalty.  Unless,  therefore,  the 
case  comes  within  the  exceptions  of  the  Act  of 
1794,  the  judgment  must  stand. 

The  Act  of  1794,  while  prohibiting  the  per- 
formance of  any  worldly  employment  or  busi- 
ness on  the  Lord's  day,  commonly  called  "Sun- 
day," excepts  "works  of  necessity  and  charity" 
from  the  penalty  of  the  Act.  The  proviso, 
however,  recognizes,  to  some  extent,  the  wants 
and  convenience  of  the  people,  where  it  pro- 
vides "that  nothing  herein  contained  shall  be 
construed  to  prohibit  the  dressing  of  victuals 
in  private  families, bake  houses,  lod^ng  houses, 
inns,  and  other  houses  of  entertamment,  for 
the  use  of  sojourners,  travelers,  or  strangers, 
or  to  hinder  watermen  from  landing  their  pas- 
sengers, or  ferrymen  from  carrying  over  the 
water  travelers,  or  persons  removing  with  their 
families  on  the  Lord's  day,  commonly  called 
Sunday,  nor  to  the  delivery  of  milk  or  the  nec- 
essaries of  life,  before  nine  o'clock  in  the  fore- 
noon nor  after  five  o'clock  in  the  afternoon  of 
the  same  day."  It  is  now  almost  100  years 
since  the  passage  of  the  Act  of  1794.  It  is 
hardly  likely  the  framers  of  the  Act  contem- 
plated the  possibility  of  Sunday  newspapers. 
There  were  but  few  newspapers  in  existence 
at  that  time,  and,  with  perhaps  one  or  two  ex- 
ceptions, those  were  weekly  papers,  of  limited 
circulation.  Since  then,  there  has  been  a  vast 
development  in  the  business  of  newspaper  pub- 
lishing, as  well  as  in  other  departments  of  trade 
and  business.  The  development  of  the  re- 
sources of  the  commonwealth  has  been  phe- 
nomenal, as  well  as  its  growth  in  population. 
This  growth  has  developed  new  wants,  and  to 
some  extent  changed  the  habits  of  the  people. 
Among  the  changes  which  it  has  caused  is  the 
Sunday  newspaper.  Its  circulation  has  become 
very  extensive,  and  it  is  read  by  a  large  portion 
of  our  citizens.  It  has  become  a  part  of  the 
ordinary  life  of  the  people,  and  it  will  require 
far  more  stringent  legislation  than  the  Act  of 
1794  to  uproot  it.  It  is  not  our  province  to  ai>- 
prove  or  condemn  Sunday  newspapers,  but  it 
IS  worse  than  useless  to  ignore  their  existence, 
or  the  favor  with  which  they  have  been  re- 
garded by  a  large  portion  of  the  community. 
The  framer-*  of  the  Act  of  1794,  could  they 
have  seen  the  development  of  the  next  hun- 
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dred  years,  and  the  cbange  in  the  habits  and 
wants  of  the  people,  might  or  might  not  have 
included  the  traffic  in  Sunday  newspapers 
among  the  exceptions  in  the  Act.  It  is  suffi- 
cient for  us  that  they  have  not  done  so.  The 
defendant  must  not  expect  us  to  administer  the 
law  to  suit  his  case,  or  as  he  thinks  it  ought  to 
be  administered .  There  are  ma^iy  persons  who 
have  no  higher  opinion  of  judicial  duties  than 
to  think  that  the  law  should  be  administered 
according  to  their  caprice,  or  their  notion  of 
what  the  law  ought  to  be.  It  is  our  plain  duty 
to  enforce  the  Act  of  1794  as  we  find  it  upon 
the  statute  book.  While  the  Sunday  news- 
paper may  be  a  great  convenience  to  a  large 
portion,  perhaps  a  large  majority,  of  the  peo- 
ple, it  does  not,  in  our  opinion,*^  come  within 


the  exceptions  of  the  Act  of  1794.  No  one 
pretends  that  it  is  a  charity ,  and  we  cannot  say. 
as  a  matter  of  law,  that  it  is  a  necessity.  It  is 
a  convenience;  nothing  more.  We  are  of  opin 
ion  the  defendant  was  properly  convicted.  The 
Act  of  1794  is  a  wise  and  beneficial  statute, 
and  we  would  regret  to  see  it  interfered  with. 
We  must,  however,  be  allowed  to  express  the 
fear  that  too  literal  an  interpretation  and  en- 
forcement of  it  may  create  an  antagonism  that 
may  lead  to  its^repeal,  or  at  least  serious  modi- 
fication. There  may  be  such  a  thing  as  exces- 
sive zeal  in  invoking  its  penalties  in  extreme 
cases.  The  Act  is  in  more  danger  from  its 
friends  than  from  its  enemies. 
Judgment  affirmed. 


NEW  YORK  COURT  OF  APPEALS. 


Mary  BIRMINGHAM,  by  Guardian.  ReepU, 

ROCHESTER    CITY    &   BRIGHTON    R. 

CO..   Appt. 

( N.Y ) 


1  •  A  street  nOlway  comiMUiy  Is  not  lia- 
ble for  ii^vry  to  a  passeni^r  caused 
hy  iron  fttHIng  ftroin  a  canal  bridf^ 

belonsrinK  to  the  state  and  over  which  the  rail- 
road oompany  has  no  control  but  which  it  is  nec- 
essary to  cross  on  its  route,  if  the  company  has 
not  been  ffuilty  of  negligence  in  falling  to  dis- 
cover the  defect. 

8.  The  Ikilure  of  a  street  railway  com- 
pany to  discover  a  defectiTe  welding 
in  an  iron  on  a  canal  brid^^  belonging  to 
the  state  which  the  street  railway  was  obliged  to 
cross  is  not  evidence  of  negligence  sufSoient  to 
go  to  the  jury  where  there  was  aothing  to  sug- 
gest to  the  general  traveler  or  to  tbe  company 
the  presence  of  any  such  defect  and  it  was  not 
discoverable  by  one  using  the  bridge  merely  for 
the  purpose  of  crossing. 

(January  17,  1883.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  the 
Monroe  County  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.  Beteraed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Theodore  Bacon,  for  appellant: 
Carriers  of  passengers  for  hire  are  not  re- 
sponsible in  all  particulars  like  common  ear- 
ners of  goods.  They  are  not  insurers  of  per- 
sonal safety  against  all  contingencies  except 
those  arising  from  the  acts  of  God  and  the 
public  enemy.  For  an  injury  happening  to 
the  person  of  a  passenger  by  mere  accident, 
without  fault  on  their  part,  they  are  not  re- 
sponsible, but  are  liable  only  for  want  of  due 
care,  diligence  or  skill. 


Bennett  v.  Button,  10  N.  H.  481;  Angell, 
Carr.  8  581. 

The  measure  of  such  "care,  diligence,  or 
skill,"  is  undoubtedly  severe.  It  has  been  said 
to  extend  "as  far  as  human  care  and  foresight 
will  go,  that  is,  the  utmost  care  and  diligence 
of  very  cautious  persons." 

Story,  Bailm.  S§  590,  601,  602;  Chrulie  v. 
Origgs,  2  Campb.  79;  Aelon  v.  Beaten,  2  Esp. 
588. 

Where  the  accident  arises  from  a  hidden  and 
internal  defect,  which  a  careful  and  thorough 
examination  would  not  disclose,  and  which 
could  not  be  guarded  against  by  the  exercise 
of  a  sound  judgment  and  the  most  vigilant 
oversight,  then  tne  proprietor  is  not  liable  for 
the  injury,  but  the  misfortune  must  be  borne 
by  the- sufferer,  as  one  of  that  class  of  injuries 
for  which  the  law  can  afford  no  redress  m  the 
form  of  a  pecuniary  recompense. 

IngalU  v.  Bills,  9  Met.  1,  43  Am.  Dec.  846; 
McPadden  v.  New  Y</rk  Cent  B.  Go.  44  N.  Y. 
478,  4  Am.  Rep.  706;  Carrolt  v.  Staten  Idand 
B.  Co,  68  N.  Y.  126,  17  Am.  Rep.  221. 

The  trial  court  overlooked  the  broad  distinc- 
tion between  the  transportation  of  passengers 
in  the  streets  of  a  city  in  omnibusses  which 
simply  use  a  flat  iron  surface  let  into  the 
pavement  for  the  diminution  of  friction,  and 
the  transportation  of  passengers  and  freight 
through  the  country  upon  structures,  which, 
while  they  have  in  common  with  the  street 
railroads  the  iron  surface  for  their  car  wheels 
are  operated  upon  prop^y  which  is  absolute- 
ly private,  upon  which  no  stranger  may  enter, 
except  by  trespass,  and  which  is  completely 
controlled,  inspected,  and  regulated  by  the 
carrier  company  itself  without  other  interfer- 
ence. 

NevD  York  v.  Third  4tt?.  B  Co,  117  N.  T. 
404;  Covington  db  C,  Bridge  Co.  v.  South  Co^ 
ington  &  C,  Street  B,  Co,  15  L.  R.  A.  829.  M 
Ky.  L.  Rep.  52. 

Meurs.  John  Van  Voorhis  and  Qoinc  j 
Van  Voorhlst  for  respondent: 

The  contract  of  a  carrier  of  passengers  with 


NOTS.— The  peculiar  situation  is  presented  in  the 
above  case  of  a  oarrier^s  use  of  a  bridge  beiongintr 
to  the  state  and  which  tbe  carrier  was  under  the 
circumstances  obiiged  to  use  although  It  had  no 
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authority  whatever  in  respect  to  the  condMoo  or 
maoagement  of  the  bridge.  The  decision  oonstH 
tutes  an  Interesting  instance  of  applying  old  prin* 
dples  to  a  new  state  of  facts. 
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the  passenger  is  to  use  the  utmost  care  and 
skill  to  secure  the  safety  of  the  passenger  dur- 
ing the  act  of  transportation. 

Palrm'  v.  Delaware  &  H,  Canal  Co,  120  N. 
Y.  170;  GanoU  v.  8taUn  Island  B,  Co.  58  N. 
Y.  126;  Hepeman  v.  Western  i?.  Corp,  18  N.  Y. 
9,  64  Am.  Dec.  617. 

A  carrier  of  passengers  by  railroad  is  under 
the  same  obligation  as  to  the  safe  condition  of 
the  roadway  that  it  is  in  respect  to  the  car- 
riages. 

Curtis  V.  Rochester  d  8,  B.  Co.  18  N.  Y. 
534,  75  Am.  Dec.  258;  Shearm.  &  Redf.  Neg. 
499. 

It  is  negligence  for  a  railroad  company  to 
lea?e  trees  standing  in  a  position  where  they 
are  liable  to  fall  upon  a  railroad  track  if  blown 
over  by  the  wind  {7'exas  db  St.  L.  R  Co.  v. 
Vallie,  60  Tex.  481),  or  a  poll  erected  by  a  tele- 
graph company  which  is  liable  to  fall. 

Shearm.  &  Redf.  Neg.  406;  Chicago  A  i.  B. 
Co.  V.  RumU,  91  111.  298,  88  Am.  Rep.  54. 

The  defendant  is  responsible  for  kuj  negli- 
gence in  the  construction  of  the  bridge  m  ques- 
tion by  which  its  passengers  were  put  in 
jeopardy. 

Hegeman  v.  Western  B.  Corp.  and  Carroll  v. 
^taten  Isiand  H.  Co.  swpra;  Caldwell  v.  Neto 
Jersey  S.  B.  Co.  47  N.  Y.  282;  Thomp.  Carr. 
p.  221. 

Railroad  companies  have  been  held  liable 
repeatedly  for  the  negligence  of  sleeping  and 
palace  car  companies. 

Pennsylmnia  Co.  v.  Boy,  102  U.  S.  451,  26 

L.  ed.  l4l;  Cleveland,  C.  C.  db  I.  B.  Co.  v. 

Walrath,  88  Ohio  St.  466;  Thorpe  v.  New  York 

Cent.  &  U.  B.  B,  Cr*.  76  N.  Y.  402,  82  Am. 

Hop.  825. 

Where  one  railroad  company  leases  a  road 
)f  auother,  it  is  liable  for  the' negligence  of 
he  lessor. 

Philadelphia  d  R.  B.  Co.  v.  Anderson,  94 
r»a.  351,  39  Am.  Rep.  787;  Mtcreh  v.  Concord 
V.  Corp.  29  N.  H.  9,  61  Am.  Dec.  681;  Sey- 
iour  V.  Chicago,  B.  db  Q.  B.  Co.  8  Diss.  48; 
'o7in  V.  Bacan,  L.  R.  5  C.  P.  487. 
A  railroad  company  owes  the  same  duty  to 
ispect  the  cars  of  another  company  as  its  own. 
Goodrich  v.  New  York  Cent,  d  H.  B.  B.  Co, 
L.  R.  A.  750,  116  N.  Y.  898;  OotUieb  v.  New 
'brk,  L,  E.  d  W.  B.  Co.  100  N.  Y.  462;  FuUer 
Jeirett,  80  N.  Y.  46,  36  Am.  Rep.  575. 
Railroad  companies  are  liable  for  the  negli- 
mce  of  connecting  lines. 
McElroy  v.  Nashua  d  L.  B.  C-rp.  4  Oush. 
0,  50  Am.  Dec.  794.     See  also  Illinois  Cent. 
Co.  V.  mrron,  72  U.  S.  5  Wall.  104,  18  L. 
.  594;  Peters  v.  Bylands,  20  Pa.  497.  59  Am. 
'c.  746;   McT^an  v.  Burhank,  11  Minn.  277; 
tterson.  Railway  Accident  Law,  ^§  129-139; 
lomp.    Carr.    p.    418;   Maverick  v.   Eighth 
e.  R.  Co.  86  N.  Y.  878. 
Pbe    fact   that  this  defendant  had  laid  its 
cks  across  this  bridge,  carried  with  it  an  ob- 
ition  to  keep  the  bridge  in  repair.     And  no 
ice  to  it  of  the  defect  was  necessary. 
Vorater  v.   FoHy-Hecond  St.  d  G.  aS.  T.  F.  B. 
50  N.    Y.  208;  France  v.  Erie  R  Co.  2 
n,  513. 

'he  happening  of  the  accident  made  out  a 
na  facie  case  of  negligence  against  the  de- 
lant,  and   placed  upon  the  defendant  the 
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burden  of  proving  that  it  was  not  responsible 
for  injury. 

Curtis  V,  Boehester  d  8,  B.  Co.  18  N.  Y.  584, 
75  Am.  Dec.  258-  Angell,  Carriers,  §  509; 
Shearm.  &  Redf.  Neg.  ^  59;  Lotoery  v.  Man- 
hattan B.  Co.  99  N.  Y.  158,  52  Am.  Rep.  12; 
Mullen  V.  8t.  John,  57  N.  Y.  567. 15  Am.  Rep. 
530;  Breen  v.  New  York  Cent,  d  H.  B,  B,  Co. 
109  N.  Y.  297;  1  Thomp.  Near.  p.  46;  Botoen 
V.  New  York  Cent.  B.  Co.  18^N.  Y.  408,  72 
Am.  Dec.  529. 

Peekham*  J, ,  delivered  the  opinion  of  the 
court: 

The  defendant  owns  and  operates  a  street 
railroad  in  the  city  of  Rochester.  The  Erie 
canal  intersects  West  Main  street,  in  that  city, 
and  at  the  intersection  the  canal  is  crossed  by 
abridge  built,  owned,  and  maintained  by  the 
state,  and  in  effect  the  bridge  forms  a  continu- 
ation of  the  highway  of  West  Main  street.  It 
was  built  under  the  authority  of  the  Act. 
chapter  851  of  the  Laws  of  1888,  and  under  the 
direction  of  the  superintendent  of  public  works, 
upon  plans  and  specifications  drawn  up  and 
prepared  by  the  state  engineer  and  surveyor. 
Its  character  as  a  lift  bridge  was  determmed 
by  the  statute  cited,  and  the  above-named  state 
officers  had  respectively  the  exclusive  control 
of  the  plans  and  construction  of  the  bridge. 
When  boats  were  to  pass  under  the  bridge  it 
was  so  constructed  as  to  be  lifted  vertically  by 
hydraulic  power.  In  order  to  act  as  a  counter- 
balance, and  thus  to  reduce  the  amount  of 
power  necessary  to  lift  •  the  bridge,  heavy 
weights  made  oi  iron  troughs  flUea  with  pig 
iron  were  suspended  in  the  upper  part  of  the 
framework  of  the  bridge.  They  were  suspend- 
ed by  cables  fastened  to  the  floor  of  the  bridge, 
and  passing  over  pulleys  in  the  upper  frame- 
work. The  troughs  were  fastened  by  means 
of  stirrups  which  were  made  of  iron.  The 
plaintiff  was  a  passenger  on  one  of  the  defend- 
ant's cars  on  the  4th  of  October,  1889,  and 
while  the  car  was  slowly  crossing  the  bridge 
in  question  one  of  the  stirrups  gave  way,  and 
let  one  end  of  the  troughs  drop  so  that  the 
pieces  of  pig  iron  placed  in  the  troughs  slid 
out,  and  some  of  them  fell  upon  the  car  be- 
neath and  broke  through,  and  one  of  them 
struck  and  severely  injured  the  plaintiff.  This 
action  was  brought  to  recover  of  the  defend- 
ant the  damages  thus  sustained. 

The  proof  showed  there  was  a  defect  in 
the  weldincr  of  the  stirrup,  which  defect  was 
discoverable  by  the  maker  in  the  process  of 
manufacture  ;  but  the  imperfection  was  prob- 
ably not  discoverable  from  an  inspection  of 
the  stirrup  after  it  was  placed  in  pasition  in 
the  bridge,  and  it  certainly  could  not  be  dis- 
covered by  any  means  that  a  person  who  had 
used  the  bridge  for  the  purpose  of  crossing  it, 
either  in  a  wagon  or  car,  because,  when  the 
bridge  was  in  condition  for  a  car  to  cross,  the 
stirrups  Veould  be  eleven  or  twelve  feet  above 
the  floor  of  the  bridge.  They  were  movable, 
and  raised  as  the  bridge  came  down  to  the 
grade  for  crossing  it.    It  was  claimed  that  this 

§lan  or  mode  of  construction  was  manifestly 
angerous,  and  that  the  danger  was  so  appar- 
ent as  to  be  open  to  ordinary  observation;  and 
against  the  dangers  incident  to  such  defective 
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mode  the  defendant  was  bound  by  its  contract 
to  protect  its  passengers.  The  defect  in  the 
plan  or  method  was  alleged  to  consist  in  the 
suspension  of  the  iron  in  the  troughs  over  the 
heads  of  people  using  the  bridge,  as  such 
troughs  were  liable  to  be  precipitated  upon 
them  whenever  a  defect  should  develop  itself 
in  the  means  of  suspension. 
I  The  evidence  as  to  tfie  defect  in  the  welding  of 
the  stirrup  and  how  it  was  discoverable,  and  the 
plan  and  method  of  construction  of  the  bridge 
itself,  as  above  detailed,  was  uncontradicted. 
Upon  such  evidence  the  trial  judge  refused  to 
submit  the  question  of  defenaant's  negligence 
to  the  jury,  but  held  that  the  defendant  was 
liable,  and  only  the  question  of  damages  was 
left  to  the  jury.  This  liability  had  been  in 
substance  announced  by  the  general  term,  up- 
on a  former  appeal  to  that  court  from  a  judg- 
ment of  nonsuit  in  the  case.  The  court  ac- 
cordingly charged  the  jury  that,  although  the 
bridge  was  built  by  the  state,  yet  the  defend- 
ant had  laid  its  (track  thereon ,  and  used  it  as 
the  bed  of  its  road,  and  had  thereby  adopted  it 
as  part  of  its  track  and  roadway;  and,  although 
the  state  built  the  bridge,  and  the  defendant 
neither  built  it^nor  had  any  control  over  it, 
such  fact  was  wholly  immaterial,  and  the  de- 
fendant was  bound  to  precisely  the  same  lia- 
bility with  regard  to  any  defect  in  the  bridge 
as  though  it  had  built  the  bridge  originally  to 
serve  as  a  part  of  its  railroad,  and  it  was 
bound  by  the  same  rules  which  the  law  applies 
to  every  other  common  carrier  of  passengers 
with  reference  to  the  means  it  adopts  as  a  part 
of  its  roadway,  and  part  of  the  appliances 
which  it  may  have  occasion  to  use  in  the  trans- 
action of  its  business  as  a  common  carrier ; 
that  if  by  any  known  test  the  carrier  could 
ascertain  that  the  thing  adopted  as  part  of  the 
appliance  of  its  roadbed  or  car  was  or  was  not 
fit  for  the  purpose  to  which  it  was  to  be  ap- 
plied, if  the  carrier  failed  to  apply  such  test, 
and  as  a  result  of  that  failure  an  accident  hap- 
pened to  its  passenger  and  he  was  thereby 
injured,  the  carrier  failed  to  perform  its  duty, 
and  washable  for  such  injury.  The  court  fur- 
ther charged  that  the  undisputed  evidence 
showed  that  a  stirrup  with  a  defective  welding 
was  placed  upon  the  bridge,  and  that  it  might 
have  been  discovered  had  an  effort  been  made 
so  to  do  before  it  was  put  there,  and  as  a  result 
of  such  defect  the  stirrup  gave  way  at  the 
welding,  and  the  trough  tipped,  and  the  iron 
fell  upon  the  plaintiff;  and,  applying  the  law 
as  laid  down  by  the  general  term,  the  learned 
trial  judge  said  these  undisputed  facts  showed 
necessarily  that  the  defendant  was  liable,  and 
so  he  left  to  the  jury  only  the  question  of  dam- 
ages. The  defendant  moved  for  a  nonsuit  at 
the  close  of  plaintiff's  evidence,  and  renewed 
the  motion  at  the  close  of  its  own  evidence. 
The  court  denied  the  motion  in  each  case,  and 
the  defendant  duly  excepted. 

In  refusing  to  nonsuit  the  plaintiff,  and  in 
directing  the  jury  as  he  did  upon  the  question 
of  defendant's  liability,  the  learned  judge  erred. 
We  think  the  error  consisted  in  applying  to 
their  full  extent,  and  to  the  facts  of  this  case, 
the  well-known  general  rules  as  to  the  liability 
of  common  carriers,  for  the  absence  of  that 
extreme  care  and  caution  which  the  law  exacts 
from  them  in  relation  to  the  condition  both  of 
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their  roadbed  and  of  the  appliances  employed 
by  them  in  operating  their  roads.  We  do\)Ot 
think  the  defendant  rested  under  any  such  ex- 
treme liability  upon  the  undisputed  facts  in 
this  case.  It  may  be  assumed  that  defendant 
is  a  corporation  organized  under  the  General 
Railroaa  Act  for  the  purpose  of  building  a 
street  railroad  through  certain  streets  in  the 
city  of  Rochester.  Under  that  Act  it  acquired 
no  right  to  cross  the  canal  on  any  bridge  it 
might  build.  It  acquired  no  right  to  build 
any  bridge,  and  although  it  might  possibly 
have  the  power  of  eminent  domain  to  acquire 
land  for  some  purposes,  it  could  acquire  none 
in  order  to  build  a  bridge  over  the  canal. 
Further  legislation  for  that  purpose  would  have 
been  necessary.  And  its  organization  under 
the  General  Railroad  Act  for  the  purpose  of  a 
street  railroad  required  it  to  keep  to  the  public 
streets  or  highways,  and  gave  it  no  right  to 
lay  its  tracks  elsewhere.  In  the  treatment  of 
the  question  of  supplying  bridges  over  the 
canals,  the  Legislature  at  an  early  day  pro- 
vided that  bridges  should  be  built  by  the  town 
in  which  they  should  be  situated,  and  that  they 
should  be  maintained  at  the  expense  of  such 
town,  but  that  no  bridge  should  be  constructed 
across  anv  canal  without  the  permission  in 
writing  01  one  of  the  canal  commissioners,  un- 
der penalties  as  provided  in  the  Act.  Laws 
1820,  chap.  202,  1  Rev.  Stat.  2d  ed.  *248. 
§§  191-198.  In  1839,  by  chapter  207.  the 
Legislature  directed  the  canal  commissioners  to 
construct  and  thereafter  maintain,  at  the  pub- 
lic expense,  road  and  street  bridges  over  the 
canal  in  all  places  where  such  bridges  had 
been  theretofore  constructed,  if  in  their  opin- 
ion the  public  convenience  required  it.  In 
1854,  by  chapter  382,  g  9,  the  Legislature  pro- 
hibited the  building  of  any  street  or  road 
bridge  over  any  canal,  except  upon  such  streets 
or  roads  as  were  laid  out,  worked,  and  used 
previous  to  the  construction  of  the  canals  by 
which  the  streets  were  obstructed  ;  and  the 
Legislature  b^  special  enactment  provided  for 
the  construction  of  this  particular  bridge.  It 
would  seem  from  this  brief  reference  to  legis- 
lative action  that  the  canal  bridges,  while  un- 
der the  care,  custody,  and  control  of  the  state, 
have  always  been  substantially  regarded  as  a 
part  of  the  street  which  is  obstructed  by  the 
canal. 

In  substance  and  effect  the  bridge  mentioned 
in  this  case  was  nothing  more  than  a  continu- 
ation of  the  city  street  which  it  connected,  an-i 
although  it  might  have  been  necessary  for  ihe 
defendant  to  have  obtained  permission  of  the 
state  authorities  before  laying  its  rails  and  run- 
ning ils  cars  over  the  bridge,  yet  we  are  of 
the  opinion  that  in  crossing  such  bridge  it  did 
not  thereby  make  an  appliance  of  its  own  to 
the  extent  stated  in  the  charge  of  the  court  be- 
low. We  think  there  is  a  great  difference  in 
the  position  occupied  by  this  defendant  in 
crossing  tliis  canal  bridge,  from  that  taken  by 
a  steam  railroad  crossing  a  piece  of  water  or  a 
ravine  by  means  of  a  bridge  of  its  own  build- 
ing on  its  own  land,  and  for  the  purpose  of  op- 
erating its  own  railroad  along  Its  own  private 
roadway.  We  think  there  is  the  same  differ- 
ence, although  the  steam  railroad  company 
uses  the  track  of  another  road  or  the  bridge  of 
another  company,  which  it  in   neither  case 
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owns  or  controls,  but  which  it  simply  leases  or 
otherwise  legally  obtains  the  right  to  use.  The 
steam  railroad  company  which  owns  its  road- 
bed, and  builds  and  controls  the  bridge  on  its 
own  property,  is  without  doubt  within  the 
strict  liab&ity  of  the  common  carrier  to  its  pas- 
sengers. Tbe  same  may  be  said  of  the  com- 
pany which  by  contract  obtains  the  right  to 
use  tbe  track  or  the  bridge  of  another  road. 
In  doing  so  it  makes  the  roadway  or  bridge, 
which  it  in  some  way  obtains  the  right  to  use, 
its  own,  and  is  under  the  same  liability  by  vir- 
tue of  its  own  act  as  if  it  had  itself  built, 
eauipped,  and  operated  the  roadbed  or  bridge. 
Where,  however,  tbe  space  to  be  crossed  is  a 
canal  belonging  to  the  state,  and  it  is  neces- 
sary to  cross  it  in  order  to  carir  out  the  pur- 
pose of  the  company  to  lay  railroad  tracks  in 
the  public  streets  of  a  city,  and  the  bridge 
forms,  in  substance,  a  continuation  and  a  part 
of  one  of  the  public  streets  of  tbe  city,  the 
mere  use  of  such  bridge  by  the  company  with 
the  consent  or  license  of  the  state  for  tiie  one 
purpose  of  continuing  its  route  along  such 
public  highway  does  not  render  such  bridge 
an  appliance  of  the  street  railroad  company. 
We  think  its  liability  while  on  the  bridge  is 
none  other  or  different  from  its  liability  while 
traversing  tbe  rest  of  the  public  street.  To 
negligently  drive  along  the  street  so  as  to  fall, 
or  precipitate  the  stage  or  car,  into  an  open  hole 
in  the  street,  would  render  the  person  or  com- 
pany guilty  of  such  negligence  liable  for  the  in- 
jury to  a  passenger.  To  drive  upon  a  bridge 
which  was  manifestly  unsafe,  or  not  strong 
enough  to  bear  the  proposed  weight,  misht  be 
negligence  which  the  company  would  oe  re- 
sponsible for  if  any  injury  happened  there- 
from to  the  passenger. 

We  do  not  criticise  the  rule,  or  assume  here 
to  question  it,  as  to  the  extent  of  liability  ordi- 
narily attaching  to  a  carrier  of  passengers,  in- 
cluding the  liability  for  a  perfect  roadbed  and 
all  proper  appliances.  We  simply  say  that 
this  case  is  not  one  in  which  to  make  the  ap- 
plication of  such  extreme  liability.  We  say 
the  bridge  was  not  such  an  appliance  as  is  con- 
templated by  tbe  rule  alluded  to,  and  that  tbe 
linbility  of  the  defendant  was  no  greater  while 
on  the  bridge  than  while  pursuing  its  route 
along  the  public  street  in  the  city.  The  de- 
fendant had  no  control  over  or  voice  in  the 
plan  to  be  adopted,  or  in  the  selection  of  the 
materials  for  the  structure.  It  had  no  right  of 
superintendence  in  the  process  of  manufacture. 
or  of  inspection  of  the  thing  manufactured. 
Il  was  without  power  to  change  the  method 
adopted  to  adjust  these  counterbalancing 
weights,  or  to  maintain  tbe  slightest  control 
over  the  manner  in  which  the  structure  was 
to  be  operated.  The  defendant  had  no  right 
to  itself  build  a  bridge  over  this  canal,  and  it 
was  not  occupying  the  position  of  exercising  a 
choice  between  building  a  bridge  of  its  own  or 
using  one  furnished  by  the  state.  There  was 
no  choice  about  it.  That  bridge  must  be  used, 
or  the  canal  could  not  be  crossed.    Where  a 
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steam  railroad  has  the  right  to  build  a  bridge, 
and,  instead  of  buUding,  leases  the  right  to 
cross  the  bridge  of  another,  tbe  reason  for  hold- 
ing that  such  bridge  is  thereby  adopted  as  its> 
own  by  the  company  using  it  is  obvious.  It 
is  a  voluntary  matter  on  the  part  of  the  com- 
panv  whether  to  build  its  own  or  to  lease  the 
bridge  of  another,  and  if  it  choose  the  latter 
mode  of  crossing  the  obstruction  it  is  but  an- 
other way  of  obtaining  a  bridge  of  its  own,  and, 
when  it  thus  contracts  for  its  use,  it  of  course 
adopts  it  as  its  own  structure.  The  position  of 
a  street  railroad  in  attempting  to  carry  on  its 
business  of  running  cars  through  the  public 
streets  of  a  city  has  nothing  in  common  with 
that  occupied  by  a  steam  railroad  under  the 
circumstances  mentioned;  and  where  the  street 
railroad  is  confronted  by  one  of  the  canals  of 
the  state,  over  which  it  has  no  right  to  build  , 
a  bridge,  but  when  it  is  necessary  to  cross  in 
order  to  carry  out  the  purpose  of  its  organiza- 
tion, the  company  may  cross  such  bridge  with 
the  permission  of  the  state  authorities,  without 
thereby  making  it  a  part  of  its  appliance,  for 
a  latent  defect  in  which  it  must  be  held  re- 
sponsible if  discoverable  in  the  process  of  man- 
ufacture. Tbe  contract  to  carry  safely  does 
not.  and  ought  not  to,  extend  that  length. 

Nor  was  the  evidence  in  this  case  sufficient, 
in  our  judgment,  to  submit  to  the  jury  the 

?[uestion  of  negligence  on  the  part  of  the  de- 
endant  in  driving  on  this  bndge  while  the 
weights  were  suspended  in  the  manner  de- 
scribed. The  plan  and  method  had  received 
the  approval  of  the  stale  engineer  and  survey- 
or, and  tbe  bridge  had  been  built  under  the  di- 
rection and  supervision  of  another  state  officer, 
the  superintendent  of  public  works.  It  had 
been  in  position  for  over  a  year,  and  subjected 
dailv  to  the  strain  arising  from  the  traffic  over 
it  of  all  sorts  of  vehicles;  and,  so  far  as.  the 
evidence  shows,  there  had  not  been  a  doubt 
expressed  or  felt  as  to  its  entire  safety,  both  of 
plan,  material,  and  workmanship.  There  was 
nothing  to  suggest  to  tbe  general  traveler  or  to 
the  de^ndnnt  the  presence  of  any  defective 
welding  of  any  of  the  stirrups  which  support- 
ed the  weights  of  iron,  and  nothing  to  cause 
any  action  on  its  part  in  relation  thereto,  even 
if  any  action  were  possible.  If  a  defect  in  the 
welding  were  dangerous,  and  if  any  such  de- 
fect might  be  discovered  by  proper  inspection 
in  the  course  of  manufacture,  it  might  justly 
be  supposed  bv  the  defendant  that  all  such 
precautions  had  been  taken  by  the  authorities 
of  the  state  before  the  stirrups  were  placed  in 
their  position,  and  that  the  opening  of  the 
bridge  for  travel  was  an  assurance  that  no  dis- 
coverable or  preventable  defects  existed.  Un- 
der these  facta  we  think  no  case  was  made  for 
tbe  submission  of  any  question  of  negligence 
to  the  jury. 

The  piainiiff  iihould  have  been  nonsuited, 
and  the  judgment  in  her  fator  mvst  therefore 
be  retersed,  and  a  new  trial  granted  with  costs 
to  abide  the  event. 

All  concur. 
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The  lUirbillty  of  a  railroad  eompany  to 
abottlDg^  owners  for  confltmetiiigf  an 
embankment  fbr  its  track  in  a  street 

which  practically  closes  the  street  to  such  abut- 
ters for  ordinary  street  purposes  does  not  extend 
to  persons  whose  premises  abut  only  on  an  inter- 
secclnflr  street  in  which  a  oorrespondinir  embanlc- 
ment  is  made  solely  to  chan^  the  errade  so  far  as 
the  railroad  embankment  at  the  intersection  of 
the  streets  makes  it  necessary. 

(January  17, 1888.) 

APPEAL  by  defeodaDt  from  an  order  of  the 
General  Term  of  the  Superior  Court  of 
BulTalo  reversing  a  judgment  of  nonsuit  en- 
tered at  the  trial  term  In  an  action  brouebt  to 
recover  damages  for  the  alleged  wroneml  ob- 
stiuction  of  the  highway  in  front  of  plaintiff's 
property.     Reversed. 

Statement  by  Gray*  /.; 

This  action  was  brought  to  recover  damages 
of  the  defendant  for  injuries  alleged  to  have 
been  sustained  by  the  elevation  of  a  part  of  the 
roadway  of  Commercial  street,  in  the  city  of 
Buffalo,  in  front  of  her  premises,  which  she 
alleges  to  be  an  unlawful  encroachment  upon 
the  street,  an  obstruction  to  her  lawful  rights 
in  it,  and  a  nuisance.  The  facts  are  that  the 
defendant  railroad  was  laid  through  Water 
street,  and,  where  it  intersected  Commercial 
street,  was  constructed  upon  an  embankment 
about  five  feet  and  nine  inches  above  the 
former  grade  of  Water  street,  made  necessary 
in  order  to  cross  Commercial  slip.  In  order 
to  permit  of  travel  upon  Commercial  street 
over  the  railroad  at  this  intersection  of  the 
streets,  it  was  necessary  to  raise  the  grade  of 
Commercial  street  on  either  side  of  Water 
street:  and  this  elevation  of  the  grade  of  the 
street  extended  in  front  of,  and  nearly  the  whole 
length  of,  the  street  line  of  the  plaintiff's  prem- 
ises. The  embankment  was  within  about  a  foot 
of  plaintiff's  sidewalk,  and  was  some  20  feet  in 
width.  The  plaintiff  did  not  abut  upon  Water 
street,  and  her  title  to  her  lands  was  bound- 
ed upon  Commercial  street  by  the  line  of  the 
street.  As  an  abut  tins:  owner  upon  Commer- 
cial street,  she  bases  the  right  to  recover  dam- 
ages for  the  obstruction  of  the  roadway  in 
front  of  her  premises,  practically,  upon  the 
ground  that. if  the  construction  by  defendant 
of  its  embankment  in  Waicr  street  was  illegal, 
as  to  abutting  owners  there,  theillegality  of  Its 
act  extended  to  the  grading  up  of  Commercial 
street,  and  in  such  degree  as  to  subject  it  to 
liability  to  injured  property  owners  in  that 
street.  An  appeal  from  Judgments  recovered 
by  her  in  the  superior  court  of  Buffalo  was 
heard    by  this  court  in  its  second  division, 


{Rauemtein  v.  New  York,  L.  di  W,  R  Go,  130 
N.  Y.  661,)  and  the  judgments  were  reversed, 
expressly,  upon  the  authority  of  our  decision 
in  the  Case  of  Otienot  against  this  same  com- 
pany, (Ottenat  v.  New  Tark,  L.  A  W,  B.  Co. 
119  r^.  Y.  603,)  and  a  new  trial  was  ordered. 
Upon  the  new  trial  the  Jury  rendered  a  verdict 
for  the  defendant,  by  the  direction  of  the  trial 
judge.  The  defendant  appealing  to  the  gen- 
eral term  of  that  court,  the  judgment  "was  re- 
versed, and  it  now  appeals  to  this  court  from 
the  general  term  order  of  reversal. 

Mr.  John  G.  Hilbuniyfor  appellant: 

The  case  of  OUenot  v.  New  York,  L.  d  W. 
B.  Oo,  119  N.  Y.  603,  is  decisive  of  thU. 

To  sustain  the  plaintiff's  position  in  this  case 
the  case  of  Conklin  v.  New  York,  0.  4b  W. 
B,  Co,  103  N.  Y.  107,  must  be  overruled  as 
well  as  the  Ottenot  Cate. 

Reining  v.  New  York.  L.  A  TF.  B,  Go,  14  L. 
R  A.  138,  138  N.  Y.  169,  did  not  overrule  the 
Conklin  Case. 

The  distinction  which  the  general  term  failed 
to  seize  is  that  between  a  structure  In  a  street 
being  totally  unauthorized,  and  therefore  il- 
legal as  to  everybody  and  a  nuisance,  and  its 
bemg  legal  as  to  the  public  and  city  and  an 
invasion  only  of  private  property  rights.  Its 
decision  is  based  on  the  assumption  that  the 
Beining  Case  held  that  the  structure  in  Water 
street  was  illegal  as  to  all  the  world,  and  there- 
fore a  nuisance,  whereas,  what  the  court  held 
was,  that  though  existing  by  lawful  authority 
as  to  the  public  and  the  citv,  it  was  an  invasion 
of  the  private  property  rights  of  the  owners  of 
the  property  abutting  on  Water  street.  That 
distinction  runs  through  all  the  cases  on  this 
subject  and  is  clearly  pointed  out  in  People  v. 
Kerr,  27  N.  Y.  188,  and  8t(yry  v.  New  York 
Elev,  B.  Co.  90  N.  Y.  132, 48  Am.  Rep.  146. 

The  railroad  in  Water  street  was  built  with 
legal  authority,  as  also  the  croesing  in  Com- 
mercial street,  and  this  court  has  held  over  and 
over  again  that  what  exists  by  legal  authority, 
and  within  the  scope  of  that  authority,  is  not 
a  nuisance  though  it  be  the  cause  of  conse- 
quential damages  to  property  owners. 

Radcltff  V.  Brooklyn,  4  N.  Y.  195,  63  Am. 
Dec.  867;  CogsweU  v.  New  York,  N.  H.  d  H. 
B.  Co.  108  N.  Y.  10,  67  Am.  Rep.  701;  Bel- 
linger V.  Ne^P  York  Cent,  B.  Co.  28  N.  Y.  42; 
London,  B  d  8.  C.  B.  Co.  v.  Truman.  L.  R.  11 
A  pp.  Cas.  46;  ffammerstnith  db  C.  B.  Co.  v. 
Brand,  L.  R.  4  H.  L.  71. 

If  the  embankment  in  Water  street  involved 
a  change  of  the  grade  of  any  portion  of  Com- 
mercial street  for  street  purposes  there  was  due 
authority  for  it  in  the  charter  without  confer- 
ring any  right  to  compensation  ujpon  an  ad- 
Joiniog  owner  excepting  that  provided  by  the 
charter,  and  that  remedy  is  exclusive. 

Heiser  v.  New  York,  104  N.  Y.  68. 

Mr.  CKeorse  W.  Gothraiit  with  Mr.  O. 
G.  DeWitt»Tor  resi>ondent: 

It  has  been  determined  finally  by  this  court 
that  the  action  of  the  common  council,  under 


Note.— The  opinion  in  the  above  case  Is  valuable 
for  Its  discussion  of  the  limits  of  the  rule  as  to 
compensation  to  abutting  owners  for  erectlnjr  an 
embankment  in  the  street  and  construing  it  in  con- 
nection with  the  rule  which  denies  compensation 
for  mere  change  of  errade.    See,  in  connection  with 
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tbis  case,  the  notes  to  Selden  v.  Jacksonville  (Fbt.) 
U  L.  R.  A.  870,  and  Egerer  v.  New  York  Oent.  &  H. 
H.  R.  Co.  (N.  Y.)  U  L.  R.  A.  881.  See  also  Beioing 
V.  New  York,  L.  &  W.  R.  Co.  14  L.  R  A.  183, 128  N. 
Y.  167:  People  v.  Ft.  Wayne  ft  B.  R.  Co.  (Mtch.)  16 
L.  R.  A.  7SS;  Brown  v.  Seattle  (Wash.)  18  L.  B.  A.  10L 


1893. 
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-which  the  placing  of  thisembankmeDt  in  Com- 
mercial street  is  sought  to  be  justified,  did  not 
amount  to  a  change  of  grade,  as  applied  to 

Reining  v.  2V<?w  York,  L,  db  W,  R  Co,  14  L. 
R  A.  188.  128  N.  Y.  167. 
^  As  the  action  taken  by  defendant  in  Water 
street,  and  also  in  Commercial  street,  was  based 
upon  identically  the  same  proceedings  of  the 
common  council,  it  follows  that,  if  the  action 
of  the  common  council  did  not  authorize  a 
chanee  of  ffrade  in  Water  street  it  did  not  in 
Commercial  street;  hence  the  plaintiff  was  not 
entitled  to  the  remedy  provided  in  the  charter 
of  the  city  for  the  recovery  of  damages  in  case 
of  a  change  of  grade  of  a  street. 

2  N.  Y.  Laws  1887,  chap.  519,  title  9,  §8  1. 
%  6;  title  8,  §  19. 

The  superior  court  of  Buffalo  in  other  cases 
has  held  substantially  that  the  action  taken  by 
defendant  in  Water  and  Commercial  streets 
was  illegal,  and  consequently  a  nuisance. 

Jeaume  v.  New  York,  L.  d  W^  B.  Co,  12S 
N.  Y.  «28. 

As  no  change  of  grade  was  authorized  or 
provided  for,  or  established,  by  the  common 
council,  in  the  action  taken  by  it,  and  under 
which  defendant  acted,  it  follows  that  the 
erection  of  the  embankment  in  Commercial 
street  and  Water  street  was  an  illegal  structure 
{Reining  v.  New  York,  X.  cfe  W,  R,  Co.  supra,) 
and  it  makes  no  difference  as  matter  of  law 
that  the  embankment  in  Commercial  street  Is 
but  an  approach  to  the  embankment  in  Water 
street. 

The  rule  that,  where  there  has  been  a  change 
of  grade  in  a  public  street  or  highway,  under 
competent  legal  authority,  the  owner  of  prop- 
erty on  a  cross  street  or  highway  has  no  rem- 
edy for  any  injury  resuUmg  to  his  abutting 
property  from  the  elevation  or  depression  of 
the  street  in  front  of  his  property  to  correspond 
with  the  chaxige  of  grade  in  the  other  street, — 
Conklin  v.  JNew  York,  0.  &  W.  R.  Co.  102  N. 
Y.  107;  JEkiser  v.  New  York,  104  N.  Y.  68; 
Bohan  v.  Port  Jerms  Gas  Light  Co.  9  L.  R. 
A.  711,  122  N.  Y.  18;  Radcliff  v.  Brooklyn,  4 
N.  Y.  195,  53  Am.  Dec.  867,— has  no  applica- 
tion to  this  case. 

Those,  and  kindred  cases  that  might  be  cited, 
all  proceed  upon  the  ground  that  there  was  a 
change  of  grade  effected,  by  virtue  of  lawful 
■authority. 

Conklin  v.  New  York,  0.  db  W.  R.  Co.  102 
N.  Y.  111. 

The  authority  vested  in  the  common  council 
to  "permit  the  track  of  a  railroad  to  be  laid  in, 
alon^,  or  across  any  street  or  public  ground/' 
<2  N.  Y.  Laws  1870,  chap.  519,  title  8,  §  19,) 
and  also  the  authority  conferred  by  the  General 
Railroad  Law  (N.  1r,  Laws  1850,  chap.  140, 
§  24),  has  reference  to  placing  tracks  on  grade, 
or  in  such  manner  as  that  no  private  rights  are 
invaded  thereby. 

Reiningy.  New  York,  L.  <fe  W.  R.  Co.  supra; 
Fobes  V.  Rome.  W,  &  0.  R.  Co.  8  L.  R.  A.  458, 
121  N.  Y.  505. 

Gray*  </*.,  delivered  the  opinion  of  the  court: 
The  only  difference  between  the  facts  of  this 

-case  and   that  of  the  Ottenot  Case,  119  N. 

Y.  608,  but  fully  reported  in  23  N.  E.  Rep. 

169,  is  that   Ottenot's  premises  were  on  the 
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opposite  side  of  Commercial  street,  and  the 
embankment  in  the  street  did  not  extend 
so  as  to  entirely  cover  his  side  of  the  street;  a 
fact,  however,  which  can  have  no  bearing 
upon  the  legal  aspect  of  the  question  presenteo. 
Though  the  members  of  this  court  aid  not  all 
concur  with  the  opinion  which  was  delivered 
in  the  Ottenot  Case,  they  concurred  in  the  re- 
sult reached,  on  the  ground  of  there  being  an- 
other remedy,  as  also  because  of  error  in  the 
admission  of  evidence  as  to  damages.  That 
other  remedy  was  referred  to  in  the  opinion  as 
being  given  by  a  certain  provision  of  the  city 
charter,  providing  for  compensation  to  abut- 
ting owners  unoer  certain  conditions,  where 
damaged  by  alterations  in  the  grade  of  a 
street.  Therefore,  while  the  members  of  the 
court  failed  to  concur  with  the  opinion  in  the 

? general  discussion  of  the  question  of  the  de- 
endant's  liability  to  plaintiff,  all  did  agree  that 
the  defendant  was  not  liable  in  damages,  inas- 
much as  the  construction  in  Commercial  street 
was  a  change  in  the  grade  of  the  street,  for  any 
injury  from  which  a  remedy  was  given  under 
the  provisions  of  the  city's  charter.  The  posi- 
tion, then,  is  this:  the  concurrence  of  views  in 
the  Ottenot  Case  being  that  there  was  a  change 
in  grade  of  the  street,  and  hence  no  liability  on 
the  part  of  the  company,  can  we  now  sustain 
this  reversal  by  the  general  term  without  over- 
ruling the  Ottenot  decision,  and  likewise  the 
decision  of  the  second  division  of  this  court, 
which  held  the  present  case  disposed  of  by  the 
Ottenot  Case?  If  we  are  prepared  to  do  this, 
we  must  still  iro  further  and  hold  that  the  rule 
laid  down  in  Conklin  v.  New  York,  0.  dt  W.  R, 
Ck>.,  102  N.  Y.  107,  is  no  longer  authoritative. 

The  general  term  opinion  holds  what  seems  to 
me  a  rather  strange  view  of  our  recent  decision 
in  the  case  of  Reining  against  this  same  defend- 
ant (128  N.  Y.  157,  14  L.  R.  A.  188).  It  was 
supposed  by  that  court  that  its  effect  was  to  so 
far  modify  previous  views  with  respect  to  the 
legality  of  the  structures  in  Water  and  Com- 
mercial streets  as  to  leave  the  general  question 
open  to  further  examination,  notwithstanding 
the  Ottenot  Case.  Proceeding,  thereupon,  to 
consider  the  decisions  in  the  Conklin  Case, 
supra,  and  the  Uline  Case,  101  N.  Y.  98,  54 
Am.  Rep.  661,  a  distinction  was  deemed  to  ex- 
ist between  them  and  the  Buffalo  cases,  in  that 
the  railroad,  in  the  former  cases,  was  a  lawful 
structure,  whereas,  in  these  cases,  on  the 
strength  of  the  view  taken  of  the  opinion  in  the 
Reining  Case,  the  construction  in  Water  street 
was  such  an  illegal  appropriation  of  the  street, 
and  so  unauthorized  an  act,  as  to  constitute  the 
structure  a  nuisance,  not  only  as  to  property 
owners  upon  the  street,  but  as  to  those  upon 
Commercial  street  who  were  injuriously  af- 
fected by  the  raising  of  the  grade  of  the  street 
to  meet  the  railroad  grade.  The  Reining  Case 
has  been  quite  misapprehended  by  the  diurt 
below.  That  case  is  no  more  controlling  upon 
the  disposition  of  the  present  one  than  was  the 
Ottenot  Case  upon  the  Reining  Case,  as  was 
remarked  by  Judge  Andrews,  who  wrote  in  the 
Reining  Case,  The  plaintiffs  in  that  case 
were  property  owners  upon  Water  street ;  and 
their  right  to  recover  compensation  was  placed 
upon  the  ground  that  the  railroad  company 
had  practicallv  excluded  them  from  the  use  of 
the  street  by  tne  presence  of  the  railroad  upon 
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the  embankment,  and  had  thus  invaded  a  legal 
right  belonging  to  the  abutting  property  owner. 
The  reasoning  of  the  decision  was  that,  while 
it  was  quite  probable  that  the  general  interests 
of  Buffalo  and  of  the  public  were  promoted  by 
the  appropriation  of  the  street,  it  by  no  means 
followed  that  a  lotowner  whose  property  is 
injured  should  bear  the  loss  for  the  public 
benefit  The  learned  judge  said  that  the  pub- 
lic cannot  ''justify  such  an  approprialion 
of  a  street  by  a  municipality  in  aid  of  a  rail- 
road enterprise,"  and  that  "  the  Legislature 
cannot  legally  authorize  structures  for  rail- 
road  purposes   to    be    erected    [in    streets] 

.  .  .  which  practically  exclude  the  abutting 
owners,  .  .  .  without  compensating  them  for 
the  injury  suffered."  Again,  refernng  to  the 
power  conferred  in  the  city  charter  with  re- 
spect to  streets,  he  held  that  the  city  "  cannot, 
under  guise  of  exercising  this  power,  appro- 
priate a  part  of  a  street  to  the  exclusive,  or 
practically  to  the  exclusive,  use  of  a  railroad 
company,  or  so  as  to  cut  off  abutting  owners, 

.  .  .  without  making  compensation,"  etc. 
The  opinion  pointed  out  clearly  the  distinction 
between  the  case  of  a  change  of  grade  in  the 
street,  merehr,  and  the  case  then  at  bar,  where 
the  object  of  the  elevation  of  an  embankment 
in  the  street  was  to  subserve  the  railroad  use, 
which  was  practically,  if  not  wholly,  exclusive. 
-It  was  because  of  that  distinction  that  I  con- 
curred with  Judge  Andrews  in  his  opinion; 
conceiving  that  a  property  owner  not  abutting 
upon  Water  street  had  no  right  to  complain  or 
a  change  of  the  grade  in  his  side  street,  which 
a  new  and  lawfully  authorized  use  of  Water 
street  had  rendered  necessary  in  the  interests 
of  the  general  public.  The  Reining  Case  has 
not  modified  any  existing  rule  of  law,  as  laid 
down  in  the  Ultne,  Conklin,  and  Ottenot  Cases, 
It  did  not  hold  that  the  embankment  in  Water 
street  for  the  railroad  accommodation  was  ille- 
gal, or  that  it  constituted  an  invasion  of  the 
rights  of  any  one,  save  as  to  those  of  property 
owners  abutting  on  Water  street.  It  distinctly 
recognized  the  existence  of  the  railroad  and  of 
this  embankment  as  being  under  lawful  au- 
thority; but  for  iniuries  occasioned  to  the 
property  rights,  within  the  principle  of  the  de- 
cision in  the  Storjf  Case,  90  N.  Y.  122,  48  Am. 
Rep.  146,  an  abutting  owner  could  not  legally 
be  deprived  of  his  right  to  compensation  by  the 
Legislature. 

As  the  Reining  Case  in  no  sense  overruled 
the  Ottenot  Case,  the  question  is  today  the 
same  as  it  was  when  we  bad  decided  the  Otte- 
not Case;  and  I  do  not  believe  we  could,  with 
any  appearance  of  consisteticy,  sustain  this 
plaintiff's  right  to  recover  compensation  from 
the  railroad  company,  when  we  denied  it  in 
the  other  case.  Nor  do  I  think  we  can  over- 
look the  fact  that  the  Conklin  Case  is  a  con- 
trolling authority  upon  the  case  before  us. 
The  opinion  in  the  Conklin  Case  was  concurred 
in  by  all  the  members  of  the  court.  There  the 
railroad  company,  in  crossing  a  highway,  con- 
structed its  road  through  a  deep  cutting,  over 
which  it  built  a  bridge,  to  which,  by  embank- 
ments on  either  side  of  the  cutting,  the  high- 
way was  graded  up,  so  as  to  permit  the 
continuance  of  the  public  travel  as  before. 
The  plaintiff's  property  abutted  on  one  of  the 
embankments,  and  he  also  owned  the  fee  to 
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the  center  of  the  highway  so  chanced,  but  his 
right  to  compensation  was,  nevertheless.deDied; 
the  grounds  for  the  decision,  in  substance,  be- 
ing that  a  change  of  grade  invades  no  private 
right,  and,  whatever  the  inconvenience  to  the 
abutting  owner,  it  takes  from  him  no  xnopertv 
right  for  which  he  has  not  been  compensated. 
Judge  Finch,  who  delivered  the  opmion.  re- 
marked that,  if  the  highway  "became  such  by 
dedication,  compensation  for  the  easement  was 
expressly  waiv^.  If  taken  by  eminent  do- 
main, the  compensation  paid  covered  all  the 
damages  sustained,  among  which  were  neces- 
sanly  embraced  such  as  might  fiow  from  a 
change  of  grade  required  for  the  public  use  or 
convenience. "  "The  right  of  the  Legislature," 
he  said,  "to  permit  a  railroad  company  to 
cross  a  public  highway,  and  either  upon  the 
same  or  a  different  grade,  is,  of  course,  con- 
ceded. In  the  latter  case  a  corresponding 
change  in  the  grade  of  the  highway  becomes 
necessary."  The  opinion  proceeds  to  hold 
that  the  dutv  of  making  that  change  being  im- 
posed by  statute  upon  the  railroad  company,. 
Instead  of  being  left  to  the  commissioners  of 
highways,  the  company,  in  the  work  of  resto- 
ration, stands  in  the  place  of  the  highway 
commissioners,  without  any  responsibilitv  to 
abutters,  and  having  all  the  official  rights  of 
highway  commissioners.  The  logical  sequence 
of  the  opinion  of  the  court  in  the  Conklin  Cote 
is,  obviously,  to  exempt  a  railroad  company 
from  liability  for  the  consequences  of  a  change 
of  grade  in  city  streets  which  is  rendered 
necessary  where  intersected  by  the  railroad 
structure,  however  great  may  be  the  incon- 
venience resulting  to  abutting  property  own- 
ers. The  source  of  the  authority  of  the  rail- 
road company  in  the  Conklin  Case  was  the 
same  as  that  under  which  the  company  has 
acted  in  this  case.  In  either  case,  under  the 
provisions  of  the  (General  Railroad  Act,  the 
power  is  conferred  to  construct  the  railroad 
across  any  street  or  highway  "which  the  route 
of  its  road  shall  intersect,  or  touch;  but  the 
company  shall  restore  the  street  or  highway," 
etc.,  "thus  intersected  or  touched,  to  its  for- 
mer state,  or  to  such  state  as  not  unnecessarily 
to  have  impaired  its  usefulness."  In  the  case 
of  highways  the  consent  of  the  commission- 
ers, or  an  order  of  the  supreme  court,  is  re- 
quired, while  in  cities  the  assent  of  the 
municipal  authorities  is  to  be  had,  and  in  the 
present  case  the  giving  of  such  assent  was  pro- 
vided for  in  the^city  chartei*.  It  is  thus  evi- 
dent that  the  source  of  the  power  to  change 
the  grade  of  the  street,  to  permit  of  carrying 
it  over  the  railroad  crossing,  is  in  the  generai 
or  public  law,  which  creates  a  duty  in  that 
respect  which  is  transferred  from  the  local  au- 
thorities to  the  shoulders  of  the  railroad  com- 
panv,  in  the  performance  of  which  it  stands 
in  the  place  of  the  local  authorities,  with  all 
their  immunity  from  responsibility  for  any 
consequential  damages,  not  attributable,  of 
course,  to  negligence  in  the  manner  of  per- 
formance. If,  however,  in  performing  this 
work  of  restoring  the  intersected  street  to  it» 
former  state  of  public  usefulness,  the  company 
is  invested  with  the  immunity  conferred  upon 
the  local  authorities,  how  can  the  abuttinf 
owner  have  a  legal  cause  of  action  for  an 
alleged  injury  resulting  from  the  change  in 
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grade?  In  reference  to  tbe  restriction  upon 
the  absolute  nature  of  the  right  of  abuttinc 
owners,  in  the  case  of  a  inunicipal  control  or 
streets  in  the  public  interest,  even  when  privil- 
eges and  benefits  previously  enjoyed  from  the 
original  condition  of  the  streets  are  curtailed 
or  impaired  by  tbe  changes.  Judge  Andrews 
cites  (Reining  Vase,  supra)  *'the  cases  of  change 
of  grade"  as  furnishing  "apposite  illustra- 
tions." In  Uline  v.  New  York  Cent,  d  H.  B. 
R.  Co.,  101  N.  Y.  98,  54  Am.  Rep.  661,  where 
the  street  and  sidewalk  in  front  of  the  plain- 
tiff's premises  were  raised  by  the  company  so 
as  to  conform  the  CTade  of  the  street  to  the 
^de  of  the  railroad,  it  was  said  in  tbe  opin- 
ion: ''So  much  it  [the  defendant]  was  bound 
by  law  to  do  under  the  General  Railroad  Act. 
It  [the  street]  was  not,  in  front  of  plaintiff's 
premises,  by  the  act  of  the  defendant,  devoted 
to  anything  but  street  purposes,  and,  as  the 
city  could  have  raised  the  ^rade  of  the  street 
without  liability  to  abuttmg  owners,  so  it 
could  authorize  the  defendant  to  do  so  without 
such  liability."  It  is  apparent  that  the  gen- 
eral term  bel«w,  in  the  discussion  as  to  the 
lawfulness  of  the  defendant's  railroad  con- 
struction in  Water  street,  failed  to  consider  the 
distinction  between  a  case  where  a  statute  con- 
fers authority  upon  a  corporation  to  take  the 
property  of  individuals  for  some  public 
purpose  without  making  a  provision  for  com- 
pensation, and  a  case  where  the  Legislature, 
exercising  an  undoubted  right,  subjects  the 
public  property  to  some  new  public  use,  by 
some  extraordinary  features  of  which,  how- 
ever, natural  rights,  or  easements  appurtenant 
to  abutting  property  owners  and  constituting 
property  rights,  are  interfered  with,  and  cod- 
sequential  Injuries  ensue.  In  the  first  case  the 
statute  would  be  unconstitutional  and  void, 
and  could  confer  no  rights  upon  the  legislative 
grantee,  while  in  the  latter  case  there  could  be 
no  question  as  to  the  constitutionality  of  the 
Act,  and  as  to  the  legality  of  an  occupation  in 
pursuance  of  the  Act  by  the  grantee;  but  for 
tbe  damages  which  could  be  proved  as  direct- 
ly consequential  to  the  use,  in  its  peculiar 
features,  an  injured  abutting  landowner  could 
recover.  That,  I  think,  was  the  theory  of  the 
decision  of  the  Story  Case,  90  N.  Y.  122,  43 
Am.  Rep.  146. 

The  two  guiding  principles  to  be  deduced 
from  the  authorities  are  that  the  defendant, 
being  lawfullv  in  Water  street,  hy  authority 
of  the  public  law,  and  with  the  assent  of  the 
municipality,  was  not  a  nuisance,  and,  except 
as  to  abutters,  invaded  no  legal  rights;  and 
that,  in  building  tbe  embankment  in  Commer- 
cial street,  to  permit  of  unimpeded  travel  upon 
that  street  over  the  railroad  in  Water  street, 
tbe  defendant  was  performing  a  duty  imposed 
by  the  public  law,  and  prescribed  by  municipal 
ordinance,  and  hence  could  come  under  no 
responsibilitv  to  adjoining  landowners.  In 
this  connection  I  may  say  that  for  such  con- 
sequential damages  as  are  sought  to  be  recov- 
ered here  from  a  railroad  company  which  is 
lawfully  in  the  occupation  and  use  of  a  street, 
but  which,  incidentally,  is  the  occasion  of  in- 
iury  to  property  owners  in  an  adjoining  street, 
by  reason  of  its  performance  of  the  statutory 
duty  to  conform  its  grade  to  the  new  use,  the 
Legislature  might  very  properly,  under  limita- 
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tions,  grant  a  remedy.  Without  such  re- 
medial legislation,  however,  the  case  is  one  of 
damnum  absq  ue  injuria.  Nothing  in  the  Bein^ 
ing  Case  is  in  contradiction  of  the  views  ex- 
pressed;  and  in  support  of  them  we  have 
much  authority,  running  back  from  the  UliTie 
Case,  supra,  to  that  of  Badcliff  v.  Brooklyn,  4 
N.  Y.  195,  53  Am.  Dec.  357.  This  construc- 
tion in  Commercial  street  was  a  change  of 
grade  made  by  the  defendant  under  legal  com- 
pulsion, and  individual  interests  are  as  much 
subordinate  to  the  requirements  of  public  in- 
terests in  such  a  case  as,  conoededly,  they 
would  be  if,  as  matter  of  fact,  the  city  au- 
thorities had  done  the  work  themselves.  As 
matter  of  law,  its  performance  by  the  defend- 
ant was  a  performance  by  a  constituted  public 
authority.  In  the  opinion  in  the  Reining  Case 
Judge  Andrews  defined  the  line  of  the  limita- 
tion to  public  powers  in  the  control  over  city 
streets  to  be  reached  when  they  invaded  an 
abutter's  rights.  But,  outside  of  that  line, 
"provided  9iat  the  change  be  made  under 
lawful  authority,"  the  owner  "has  no  legal 
redress  for  any  injury  to  his  property,  however 
serious,  caused  by  a  change  of  gracfe."  Bron- 
son,  Ch.  »/.,  in  Baddiffy.  Brooklyn,  supra,  in 
illustrating  the  extent  to  which  acts  may  go 
without  rendering  persons  answerable  for  the 
consequences  to  others,  speaks  of  those  cases 
"which  hold  that  persons  acting  under  an  au- 
thority conferred  by  the  Legislature  to  grade, 
level,  and  improve  streets  and  highways,  if 
they  exercise  proper  care  and  skUl,  are  not 
answerable  for  the  consequential  damages 
which  may  be  sustained  by  those  who  own 
lands  bounded  by  the  street  or  highway.  And 
this  is  so,"  he  adds,  "whether  the  damage  re- 
sults from  cutting  down  or  raising  the  street, 
and  although  the  grade  of  the  street  had  been 
before  established,  and  the  adjoining  land- 
owners had  erected  buildings  with  reference  to 
such  grade."  The  principle  seems  applicable 
to  this  case,  where  the  defendant,  acting  under 
the  authority  of  the  Legislature,  has  changed 
the  grade  of  Commercial  street.  I  am  quite 
unable  to  see  how  we  can  sustain  the  order  ap- 
pealed from,  whether  we  consider  what  was 
decided  with  respect  to  tbe  question  of  the  de- 
fendant's liability  in  the  Ottenot  Case,  or 
whether  we  consider  the  rule  laid  down  in  the 
Conklin  Case,  and  in  prior  decisions.  I  think 
the  order  of  the  general  term,  appealed  from, 
should  he  reversed,  and  the  judgment  of  nonsuit 
should  be  affirmed,  with  costs  in  both  courts. 
All  concur,  except  O'Brien  and  May- 
nard*  </</.,  dissenting,  and  Andrews,  Ch.  J., 
not  voting. 


Josephine  VANDEWATER,  Admx.,  etc.,  of 
William  P.  Vande water,  Deceased,  Bespt., 

V. 

NEW    YORK   &    NEW    ENGLAND    R. 

CO.,  Appt. 


( N.r.. 


.) 


!•   The  Ikilnre  of  an  en^^eer  to  frive 
8i|(nals  required  by  statute  at  a  highway  oross- 

NoTB.— The  above  case  oonstrues  a  peculiar  stat- 
ute on  the  subject  of  signals  by  trains  at  highway 
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ing  does  not  as  matter  of  law  make  the  railroad 
company  liable  for  neglect  of  duty  where  the 

•provisions  of  the  statute  impose  the  duty  upon 
the  engineer  and  make  him  liable  for  a  misde- 
meanor if  he  fails  to  comply  therewith. 

2*  No  statote  Is^eceasary  to  make  a 
railroad,  company  liable  for  flUlure  to 
ruxk  trains  with  care  and  caution  at  a  high- 
way crossing  and  the  duty  of  the  company  may 
require  due  warning  of  the  approach  of  the  train 
by  whistle  or  bell  or  in  some  other  way. 

(Maynardy  J.,  cKssents.) 
(November  89, 1892.) 

APPEAL  by  defendant  from  a  judgmeDt  of 
Ibe  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Dutchess  County  Circuit  m  favor  of  plain- 
tilT  in  an  action  brought  to  recover  damages 
for  personal  injuries  resulting  in  death  and  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Beversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Walter  G.  Anthony,  for  appellant: 

The  learned  justice  erred  in  charging  the 
jury  that  the  provision  of  the  Penal  Code, 
«^  421,  which  makes  it  a  misdemeanor  for  any 
person  acting  as  engineer  on  a  locomotive  to 
fail  to  ring  the  bell,  or  sound  the  whistle  when 
approaching  a  highway  crossing  had  the  same 
effect,  so  far  as  the  railway  company  is  con- 
cerned, as  the  former  statute. 

N.  Y.  Laws  1864.  chap.  282.  §  7. 

This  would  be  making  a  master  liable  for 
the  criminal  nonfeasance  of  his  servant,  which 
is  not  the  law. 

14  Am.  &  Eng.  Encyclop.  Law,  p.  826,  §  18. 

Even  if  the  master  was  liable  for  the  crim- 
inal omissions  of  his  servants,  such  liability  in 
a  case  like  this  would  apply  in  favor  of  none 
but  people  on  the  highway  at  or  near  the  cross- 
ing. 

Harty  V.  Cent.  R.  Co.  of  N.  J.  42  N.  Y.  468; 
Cordell  v.  New  Fork  Cent  dk  B,  R.  R.  Co.  64 
N.  Y.  585;  Bj^'ne  v.  New  York  Cent.  &  U.  R. 
R.  Co.  94  N.  Y.  12;  Patterson,  Railway  Acci- 
dent Law,  SI W- 

Messrs.  wood  &  HorBehauser,  for  re- 
spondent: 

When  the  companv  by  its  own  conduct  and 
its  published  regulations  has  led  the  public  to 
believe  trains  will  not  be  run  upon  its  tracks 
at  specified  times  and  places,  persons  having? 
occasion  to  cross  them  have  the  right  to  rely 
upon  these  assurances,  and  are  not  necessarily 
guilty  of  negligence  when  injured  by  prohibite(l 
trains  while  doing  so. 

Parsons  v.  New  York  Cent.  &  E,  R.  R.  Co. 
8  L.  R.  A.  688,  113  N.  Y.  855. 

Irrespective  of  an  ordinance  or  law  regulat- 
ing the  speed  of  railroad  trains  at  crossings, 
the  running  at  an  excessive  rate  of  speed  is 
negligence,  and  if  a  collision  is  caused  thereby 
the  company  is  liable.    As  to  whether  the  rate 


of  speed  is  excessive  or  dangerous  in  the  lo- 
cality, is  a  question  of  fact  for  the  jury. 

Massoih  V.  Delaware  d  H.  Canal  Co.  64  N. 
Y.  524. 

Where  the  public  have  for  a  long  time  no- 
toriously and  constantly  been  in  the  habit  of 
crossing  a  railroad  at  a  point  not  in  a  traveled 
public  highway,  with  the  acquiescence  of  the 
railroad  companv,  such  acouiescence  amounts 
to  a  license  and  imposes  a  auty  upon  Uie  com- 
pany as  to  all  persons  so  crossing  to  exercise 
reasonable  care  in  the  running  of  its  trains  so 
as  to  protect  them  from  injury. 

8mft  V.  iStaUn  Island  Rapid  Trannt  R.  Co. 
128  N.  Y.  645;  Barry  v.  New  York  Cent,  db 
H.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep.  377. 

The  mere  fact  of  the  existence  of  a  farm 
crossing  does  not  require  a  signal  of  the  ap- 
proach of  a  train  or  reduction  of  its  speed;  but 
the  company  owes  to  the  public  the  duty,  in 
running  its  trains,  of  continuous  observance  of 
the  situation  in  advance,  that  no  needless  in- 
jury may  be  done. 

Morris  v.  Tjike  Shore  d  M.  8.  R.  Co.  24N.Y. 
Week.  Dig.  160;  Byrne  v.  New  York  Cent.  <fe 
K  R.  R.  Go.  28  Hun,  488,  affirmed.  94  N.  Y. 
12. 

The  defendant,  it  was  shown,  had  estab- 
lished a  custom  of  sounding  an  alarm  at  the 
approach  of  an  engine  at  the  Fishkill  depot. 
Where  a  railroad  company  has  established 
the  custom  of  sounding  an  alarm  at  certain 
places  and  it  neglects  to  do  it  on  any  occasion, 
and  such  neglect  causes  an  injury,  it'Js  negli- 
gence on  the  part  of  the  company. 

Sullivan  v.  Tioga  R.  Co.  44  Hun,  804:  Mc- 
Qraih  v.  New  York  Cent,  d  B.  R.  R.  Co.  63 
N.  Y.  522. 

Where  a  private  way  crosses  a  railroad  track 
and  is  used  somewhat  by  the  public  and  is  near 
a  public  highway,  such  railroad,  when  ap- 
proaching such  private  crossing,  is  bound  to 
give  the  statutory  signal. 

CransUm  v.  New  York  Cent,  d  H.  R.  R.  Co. 
82  N.  Y.  8.  R.  592,  affirmed,  125  N.  Y.  724. 

And  if  a  train  runs  through  a  crowded  lo- 
cality, where  danger  is  to  be  apprehended, 
without  ringing  a  bell  or  sounding  a  whistle, 
and  does  so  at  a  high  rate  of  speed,  the  latter 
fact  is  a  proper  circumstance  bearing  upon  the 
question  of  negligence. 

Salter  v.  Vtica  d  B.  R.  R.  Co,  14  N.  Y. 
Week.  Dig.  186. 

Where  a  person  is  about  to  cross  a  farm 
crossing,  and  where  the  place  is  such  that  one 
lawfully  using  the  crossing  cannot  see,  or  with 
ordinary  care  otherwise  discover  the  approach 
of  a  tram,  the  company  is  required  to  exerci^ 
such  care  as  will  be  likely  to  warn  of  its  ap- 
proach, or  to  manage  its  trains  so  that  it  will 
not  be  likely  to  injure  one  so  using  the  cross- 
ing. 

Cordell  v.  New  York  Cent,  d  II.  R.  R  Co. 
70  N.  Y.  119.  26  Am.  Rep.  550;  Remer  v. 
Long  lOand  R.  Co.  48  Hun,  852,  affirmed,  113 


oroasings.  The  interpretation  of  the  usual  statutes 
on  the  Bubject  has  been  the  subject  of  several 
notes  in  this  series.  Thus  for  statutory  signals  as 
the  measure  of  trainmen^s  duty  at  such  crossings, 
see  note  to  New  York,  L.  E.  ft  W.  R.  Ck>.  v.  Leamon 
(N.  J.)  15  L.  R.  A.  426. 
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As  to  what  crosslnfrB  require  sUrnals,  see  note  to 
Sanborn  v.  Detroit,  B.  C.  ft  A.  R.  Go.  (Mich.)  IS  L. 
R.  A.  119. 

For  whose  benefit  such  signals  must  be  ffiven, 
see  noU  to  Lonergan  v.  Illinois  Cent.  R.  Co.  17  L. 
R.A.264. 


1892. 
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K.  Y.  669;  Swift  y.  Staten  Island  Bapid 
Transit  B.  Co.  128  N.  Y.  648;  Chrystal  v. 
TVoy  <fc  B,  B,  Co.  124  N.  Y.  528. 

PeeUukm,  /..  delivered  the  opioion  of  the 
court: 

The  plaiDtiffs  Intestate  was  killed  at  a  farm 
crossing  over  the  defendant's  railroad  near  the 
village  of  Fishkill.  He  was  in  the  act  of  driv- 
infc  across  the  track,  when  he  was  struck  and 
instantly  killed  by  one  of  the  engines  of  the 
defendant,  which  was  drawine  its  pay  car. 
The  genera]  direction  of  defendant's  road  at 
this  point  is  east  and  west.  The  engine  at- 
tached to  the  pay  car  was  coming  from  the 
east  at  the  rate  of  40  or  45  miles  an  hour,  and 
at  that  speed  passed  a  highway  crossing  called 
"Van  Wyck's/'  and  then,  at  a  distance  of  a 
few  hundred  yards  to  the  west  of  that  cross- 
in;;,  it  passed  the  Fishkill  depot,  and,  continu- 
ing its  very  high  speed,  passed  alon^,  still 
towards  the  west,  about  1,600  feet,  wnen  it 
reached  the  farm  crossing  iq  question,  and 
where  the  engine  came  in  collision  with  the 
horse  and  wagon  belonging  to  the  plaintiff's 
intestate,  and  threw  him  out  of  the  wagon  and 
killed  him  instantly.  The  plaintiff,  upon  the 
trial,  gave  evidence  tending  to  show  that  no 
whistle  was  blown  or  bell  sounded  for  the 
crossing  of  the  highway  east  of  the  Fishkill 
depot  or  for  the  depot  itself,  and  none  for  the 
farm  crossing  where  the  accident  occurred. 
This  highway  crossing  was  somewhere  in  the 
neighborhood  of  2.0W  feet  east  of  the  farm 
crossing.  Evidence  was  also  given  tending  to 
show  that  it  was  customary  for  the  engineers 
or  firemen  of  the  engines  to  blow  the  whistle 
or  ring  the  bell  when  approaching  the  high- 
way crossing,  and  also  when  coming  to  the 
depot  of  the  defendant.  The  learnt  judge 
charged  the  jur^  that  the  company  were  bound 
to  blow  the  whistle  or  sound  the  bell  80  rods 
before  getting  to  the  highway,  and  continue  it 
at  intervals  until  the  crossing  was  passed.  He 
also  said  the  deceased  had  a  right  to  assume 
the  company  would  do  its  duty  with  respect 
to  the  highway  crossing,  and,  if  it  did  not 
sound  the  bell  or  blow  the  whistle  at  this 
crossing,  and  the  accident  at  the  farm  crossing 
was  occasioned  by  that  omission,  then  the 
jury  might  find  a  verdict  of  negligence  against 
the  company.  Proper  exceptions  to  this  charge 
were  tSLken  by  counsel  for  defendant,  who 
called  the  attention  of  the  court  to  the  fact 
that  the  statute  imposing  upon  the  company 
the  duty  of  having  the  bell  rung  had  been  re- 
pealed. The  court  replied  that  it  was  in  the 
Penal  Code.  Defendant's  counsel  said  that 
the  Penal  Code  did  not  apply  in  a  civil  action. 
The  court  then  stated  to  the  jury  that  it  was 
just  the  same  as  if  it  were  wntten  in  the  law; 
that  it  was  made  a  crime,  instead  of  imposing 
a  liability  for  damages;  and  that  the  jury 
might  find  a  verdict  just  the  same  as  they  could 
before  the  repeal.  To  this  direction  the  coun- 
sel for  defendant  took  appropriate  exception. 
The  question  of  the  omission  to  whistle  or  ring 
on  approaching  a  highway  crossing  2,000  feet 
east  of  the  farm  crossing  at  which  the  plain- 
tiff's intestate  was  killed  was  thus  made  a  most 
important  factor  in  the  case.  The  effect  of 
this  charge  was  to  permit  the  jury  to  find  neg- 
ligence from  the  mere  omission  to  ring  a  bell 
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or  sound  a  whistle  at  the  highway  crossing, 
and  the  charge  was  based  upon  the  assumption 
that  the  statute  made  it  the  duty  of  the  com* 
pany  to  make  these  signals  at  such  crossing. 
In  this,  we  think,  the  learned  judge  erred. 

The  statute  imposing  any  duty  upon  the 
company  to  cause  a  bell  to  be  rung  or  a  whis- 
tle sounded  upon  approaching  a  highway  cross- 
ing has  been,  in  terms,  repealed,  and  the  pro- 
vision in  the  Penal  Code  does  not  leave  the 
law  the  same  as  it  was  before  the  repeal.  By 
section  89  of  the  General  Railroad  Act  (Laws 
1850,  chap.  140)  provision  was  made  for  plac- 
ing a  bell  on  each  locomotive,  and  direction 
was  given  that  it  should  be  rung  as  therein 
stated,  or  a  steam  whistle  was  to  be  attached 
to  each  locomotive,  and  to  be  sounded,  in- 
stead. Penalties  upon  the  company  neglect- 
ing were  placed,  which  could  be  collected  by 
the  district  attorney,  and  the  company  was 
made  liable  for  all  damages  sustaincKi  by  any 
person  by  reason  of  such  neglect.  By  section 
7  of  chapter  282  of  the  Laws  of  1854  some  ad- 
ditions were  made  to  the  provisions  under  the 
Act  of  1850,  and  it  was  provided  that,  in  ad- 
-dition  to  the  penalties  imposed  upon  the  com- 
pany, every  engineer  in  charge  of  an  engine, 
who  neglected  to  obey  the  statute,  was  to  be 
subject  to  a  fine  and  imprisonment  in  the 
county  jaU.  Subsequently  the  Penal  Code 
was  adopted,  and  it  went  into  operation  on  the 
1st  of  December,  1882.  Section  421  provided 
that  the  engineer  of  a  locomotive,  who  failed 
to  ring  the  bell  or  sound  the  whistle  upon  it 
80  rods,  etc.,  should  be  guilty  of  a  misde- 
meanor. Then  the  Legislature,  by  the  Act, 
chapter  593,  Laws  1886,  repealed,  in  so  many 
words,  all  the  provisions  in  the  General  Rail- 
road Act  of  1850  and  of  the  Act  of  1854,  above 
cited,  which  made  it  the  duty  of  the  railroad 
company  to  cause  the  bell  to  be  rung  or  the 
whistle  to  be  sounded,  or  provided  any  penal- 
ties against  the  company  for  its  neglect.  The 
only  statute  upon  the  subject  whicn  remained 
at  the  time  of  the  happening  of  the  accident  in 
question  is  to  be  found  in  section  421  of  the 
Penal  Code,  already  cited.  Whether  it  was 
really  intended  to  repeal  all  the  sections  of 
the  law  by  which  the  duty  was  imposed  upon 
the  railroad  company  to  cause  these  signals  to 
be  ffiven  may  perhaps  be  doubted,  but  the  re- 
peal is  in  such  plain  and  peremptory  language 
that  courts  cannot  disregard  it  without  a  clear 
violation  of  a  legislative  enactment.  The 
duty  of  giving  the  signals  is  placed  by  the 
Penal  Code  upon  the  engineer,  and  his  failure 
is  made  a  crime,  and  in  that  way  the  giving 
of  the  signals  is  still  provided  for.  The  stat- 
ute, howler,  does  not  impose  the  duty  upon 
the  company,  and,  unless  such  duty  is  im- 
posed by  statute,  the  failure  to  give  such  sig- 
nals cannot,  as  matter  of  law,  be  regarded  as 
a  neglect  of  duty.  Be%siegel\.  New  fork  Cent. 
B.  Co.  40  N.  Y.  9, 14  Abb.  Pr.  N.  8.  29;  Weber 
V.  New  York  Cent.  A  H.  B.  B.  Co.  58  N.  Y. 
451-459;  Bnggs  v.  New  York  Cent,  dt  H.  B.  B. 
Co.  72  N.  Y.  26,  80. 

Of  course  the  companies  still  owe  a  duty  to 
the  public  at  such  crossings  as  elsewhere. 
That  duty  is  to  run  their  trains  with  care  and 
caution,  and  when  they  cross  such  roads  it 
may  well  be  that  the  failure  to  give  due  warn- 
ing by  whistle  or  bell,  or  in  some  other  way. 
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would  be  held,  under  all  the  circumstaDces,  to 
be  a  failure  to  manage  and  run  their  train  with 
proper  care  and  caution,  for  which  they  would 
be  liable  to  a  party  injured,  if  otherwise  en- 
titled to  recover.  Even  when  compelled  by 
statute  to  make  such  signals,  it  is  not  neces- 
sarily a  defense,  in  all  cases,  to  prove  that  they 
were  made.  The  making  of  the  signals  is  the 
least  the  company  can  do,  and  in  a  given  case 
it  might  not  be  enough.  Harty  v.  Central  K 
Co,  ofN.  J:  42  N.  Y:  468;  TJumpsoji  v.  New 
T<yrk  Cent.  &  H,  R.  R.  Go.  110  N.  Y.  686. 

When  the  duty  to  give  signals  at  highway 
crossings  was  by  statute  imposed  upon  the 
railroad  company,  it  was  held  that  it  did  not 
apply  in  favor  of  one  who  was  walking  upon 
the  track,  but  that  it  was  intended  for  the 
benefit  of  those  who  were  traveling  the  high- 
way. Harty  v.  Central  R.  Co,  of  N,  J.  supra. 
It  may  be  that  evidence  of  the  omission  to  give 
any  signals  for  the  highway  crossing  would 
not  be  admissible  as  bearing  upon  the  question 
of  defendant's  negligence  in  running  its  train 
at  the  farm  crossing  2,000  feet  distant.  There 
are  cases  where  evidence  has  been  admitted 
showing  the  absence  of  customary  signals  at 
the  places  where  usually  they  had  been  given, 
for  the  purpose  of  proving  negligence  on  the 


part;  of  the  company.  Whether  this  was  a 
case  where  evidence  of  this  nature  should  be 
admitted  in  favor  of  this  plaintiff,  and  with 
regard  to  the  hifrhway  crossing,  is  a  question 
not  now  necessary  to  decide.  If  the  defend- 
ant was  guilty  of  negligence  in  the  manner  of 
running  its  train  over  the  farm  crossing,  it 
would  be  liable  to  a  plaintiff  otherwise  en- 
titled to  recover.  Upon  a  new  trial  all  the 
facts  can  be  shown  which  would  enable  the 
court  or  the  jury  to  determine  the  question. 

Thejvdgment  should  lie  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur;  Haynard,  c/.,  in  result 

Maynard,  J.y  dissents  from  that  part  of 
the  prevailing  opinion  which  holds  that  the 
duty  of  the  engineer  to  give  a  signal  when  ap- 
proaching a  highway  crossing  is  not  the  duty 
of  the  company  whose  agent  he  is  in  running 
the  enffine,  but  concurs  in  the  result,  upon  the 
ground  that,  as  matter  of  law,  it  is  not  negli- 
gence in  passing  a  farm  crossing  to  omit  to 
^ve  the  required  signal  at  the  highway  cross- 
ing 2,000  feet  away.  It  was  a  circumstance 
which  the  jury  might  consider  in  determiniog 
the  degree  of  care  to  be  exercised  by  the  de- 
fendant in  approaching  the  farm  crossing. 
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France  HOBBS  et  al.,  Appts., 
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STATE  of  Indiana. 
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1.   An  unneoessary  recital  by  the  clerk 

of  a  charare  to  the  grand  jury  does  not  make  it  a 
part  of  the  record. 

8.   A  Terlfied  plea  in  al>atement  is  the 

only  mode  of  raising  the  question  that  an  Infor- 
mation cannot  be  filed  while  the  grand  Jury  is  In 
session. 

8.  An  indictment  for  conspiracy  to  do 
an  unlawAil  act  in  the  ni^ht-time  and 
also  for  conspiracy  to  do  an  unlawful  act 
while  wearing  white  caps,  masks,  or  other  dis- 
guises, each  of  which  acts  is  made  unlawful  by 
the  same  section  of  the  statute,  is  not  bad  for 
duplicity. 

4.  Statements  by  a  witness  oat  of  court 
are  admissible  to  corroborate  him  where  he 
has  been  impeached  by  proof  of  other  state- 
ments out  of  court. 

6*   A  witness  who  has  been  impeached 

by  statements  out  of  court  is  not  Incompetent  to 
prove  his  own  corroborating  statements. 

6.  The  constitutional  provision  acfainst 
cruel  and  unusual  punishments  is  not 
▼iolated  by  a  statute  authorizing  imprison- 
ment from  two  to  ten  years  and  a  fine  not  ex- 
ceeding S2,000  for  conspiracy  to  do  an  unlawful 
act  in  the  night-time  or  to  do  such  act  while 
wearing  white  caps,  masks,  or  other  disguises. 

(January  10, 1893.) 

NOTB.— For  noU  on  prohibition  of  cruel  and  un- 
usual punishments,  see  Re  Blrdsong  (Ga.)  4  L.  R. 
A.  628.  , 
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APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Dubois  County  con- 
victing them  of  violating  the  provisions  of  the 
White  Cap  Act.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jerry  L.  Suddartn  and  Traylor 
ft  Hunter,  for  appellants: 

It  is  provided  by  statute  that  if  an  indict- 
ment or  information  that  cannot  be  amended 
without  a  new  affidavit,  be  quashed,  the  de- 
fendant shall  not  be  discharged,  and  the  court 
is  required  to  direct  the  case  to  be  submitted 
to  a  grand  jury;  or  may,  in  a  proper  case, 
direct  the  prosecuting  attorney  to  prepare  and 
file  an  information  upon  a  proper  affidavit 
against  the  defendant  charging  him  with  the 
offense  in  proper  form. 

Rev.  Stat.  1881,  g  1760. 

But  this  section  must  be  taken  in  connection 
with  sections  1679  and  1761  which  prescribe 
the  oontinKencies  under  which  one  may  be 
prosecuted  oy  information,  and  with  reference 
to  other  parts  of  the  Criminal  Code. 

State  V.  Boswell,  104  Ind.  541;  Hooter  v. 
8taU,  110  Ind.  849. 

In  State  y.  Bostoell,  svpra,  the  court  said: 
"The  provisions  made  by  statute,  anthorizine 
prosecutions  by  information,  were  intended  to 
secure  speedy  trials  and  prevent  delays  by  en- 
abling Uie  prosecuting  attomev  to  present 
charges  upon  which  the  grand  jurv  had  no 
opportunity  to  act,  but  they  were  not  Intended 
to  permit  the  prosecuting  attorney  to  proceed 
by  information  where  there  is  ample  oppor- 
tunity to  proceed  by  indictment" 

It  is  expressly  provided  by  statute:  "In 
anv  case  where  the  defendant  is  charred  with 
a  felony  upon  indictment  and  the  inaictment 
has  been  quashed  and  no  grand  jury  in  ses- 
sion,   ...  he  shall  have  the  right  to  de- 
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mand  that  he  be  prosecuted  by  affidavit  and 
iDformatioQ  without  delay;  and  if  the  prose- 
cuting attorney  fail  to  so  prosecute  the  defend- 
ant shall  be  discharged  from  custody/'  etc. 

Rev.  Stat.  1881,  S 1761. 

The  express  mention  of  this  right  to  de- 
mand a  prosecution  by  information  and  affi- 
davit excludes  the  theory  that  the  prosecuting 
attornev  can  so  prosecute  over  the  objections 
of  the  defendant. 

Lindsey  v.  State,  72  Ind.  39;  Hoover  v.  State, 

The  information  dq^s  not  state  the  offense 
with  sufficient  certainty. 

The  gist  of  the  offense  defined  by  the  Act 
under  which  this  prosecution  was  instituted,  is 
the  uniting  or  combining  together  of  three  or 
more  persons  to  do  an  unlawful  act,  but  there 
are  two  distinct  states  of  facts  connected  with 
this  purpose,  either  of  which  constitutes  an 
offense  under  the  law,  one,  if  the  purpose  be 
to  do  the  unlawful  act  in  the  night-time,  and 
the  other,  if  the  purpose  be  to  do  an  unlawful 
act  while  wearing  white  caps,  masks,  or  beine 
otherwise  disguised.  Both  of  these  states  of 
facts  are  alleged  in  the  first  count  of  the 
amended  Information  as  constituting  the  of- 
fense with  which  the  appellants  are  charged, 
thus  charging  them  with  two  states  of  facts  in 
the  same  count,  either  of  which  would  consti- 
tute the  crime  of  vicious  conspiracy  under 
aaid  Act^  This  mode  of  alleging  the  offense 
is  too  uncertain. 

Ind.  Const.  §  18,  art.  1:  Rev.  Stat.  1881, 
§  58;  Moore,  Crim.  Law.  1st  ed.  p.  248;  Knopf 
V.  State,  84  Ind.  816;  StaU  v.  Weil,  89  Ind. 
286;  4  Am.  &  Eng.  Encyclop.  Law,  p.  755.  and 
note  S,  and  Indiana  authorities  therein  cited. 

The  trial  court  below  had  no  jurisdiction  to 
try  said  cause  for  the  reason,  said  enactment  is 
void,  being  in  violation  of  the  constitutional 
provision  of  the  state  of  Indiana,  article  1,  Rev. 
Stat.  1881, 1  16,  which  is  as  follows: 
''Excessive  bail  shall  not  be  required." 

"Excessive  fines  shall  not  be  imposed." 

**  Cruel  and  unusual  punishment  shall  not  be 
Inflicted." 

"All  penalties  shall  be  proportional  to  the 
nature  of  tlie  offense." 

Where  a  witness  has  been  impeached  by 
proof  of  his  having  made  statements  out  of 
court,  inconsistent  with  his  testimony  in  court, 
the  rule  does  not  authorize  recalling  the  im- 
peached witness  himself  to  detail  in  evidence 
what  he  had  stated  the  facts  to  be  on  other  oc- 
casions than  those  to  which  his  attention  has 
been  called. 

Coftn  V.  Anderson,  4  Blackf.  398;  1  Greenl. 
Ev.  ^§  462,  467;  Mclntire  v.  Young,  6  Blackf. 
496. 

Even  if  it  be  assumed  that  he  might,  under 
the  rule,  prove  that  he  had,  on  former  occa- 
sions said  to  other  persons  that  "he  did  not 
know  who  the  parties  were  that  had  assaulted 
him,"  his  testimony  would  be  confined  to  that 
one  point,  and  he  would  not  be  permitted  to 
testify  as  to  who  he  had  stated  they  were. 
The  question  is,  Did  the  prosecuting  witness 
make  the  particular  statement  indicated  in  the 
interrogatory  ? 

1  Greenl.  Ev.  §  467,  12th  ed.  p.  518,  noU  1; 
Mclntire  v.  Young,  supra, 
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Meesre.  Thomas  H.  Dillon,  R.  M.  Mil- 
bum  and  William  E«  Coz*  for  appellee: 

Appeals  are  heard  and  determined  upon  the 
record  made  by  the  trial  court  and  nothing  is 
a  part  of  the  record  which  is  not  incorporated 
in  it  according  to  law. 

Elliott's  Appellate  Procedure,  §  280. 

The  impaneling  of  the  grand  jurv  was  no 
part  of  the  record  made  by  the  trial  court  in 
this  cause,  hence  it  is  improperly  embraced 
in  the  transcript  and  the  mere  copying  of  it 
into  the  record  by  the  clerk  does  not  make  it  a 
part  of  the  record. 

State  Y.  Cooper,  108  Ind.  75;  Fattee  v.  State, 
109  Ind.  546;  HoUingaworUi  v.  StaU,  111  Ind. 
289  i  Brown  v.  State,  111  Ind.  441;  Gomptony. 
State,  89  Ind.  838;  POkce  v.  State,  110  Ind. 
95. 

The  grand  Jury  not  being  in  session  when 
the  affidavit  and  information  in  this  cause 
were  filed,  the  court  below  immediately  ac- 
quired jurisdiction  of  the  charges  made  by 
them  against  the  appellants  and  became  en- 
titled to  proceed  to  trial  upon  them  regardless 
of  any  subsequent  or  intervening  meeting  of 
the  grand  jury  of  the  county. 

Elder  v.  State,  96  Ind.  162,  164. 

When  the  first  counts  of  original  affidavit 
and  information  were  quashed  the  court  had 
the  right  to,  and  did  grant  leave  to  the  state  to 
amend,  which  was  done. 

Rev.  Stat.  1881,  §§  1735, 1760;  Kennegar  v. 
StaU,  120  Ind.  176. 

The  circuit  court  is  a  court  of  ^neral  juris- 
diction and  every  presumption  is  m  favor  of  its 
jurisdiction;  the  record  is  prima  facie  evidence 
of  it  and  will  be  held  conclusive  until  clearly 
disproved. 

Pickering  v.  StaU,  106  Ind.  228;  Nichols  v. 
State,  127  Ind.  406,  4ia 

Whatever  defeats  or  prevents  a  conviction  on 
the  indictment,  but  does  not  preclude  the  state 
from  again  indicting  and  convicting  the  de- 
fendant for  the  offense  charged,  should  be 
pleaded  in  abatement. 

Moore,  Crim.  Law.  §  267;  Mathis  v.  StaU, 
94  Ind.  562;  Pointers.  StaU, 89  Ind.  265;  Hen- 
ning  v.  StaU,  106  Ind.  887,  3«8.  55  Am.  Rep. 
756;  4  Am.  &  Eng.  Encyclop.  Law,  788. 

When  the  defendant  pleads  to  the  merits  of 
the  case  the  court  will  not  inquire  whether  the 
defendant  was  properly  or  improperly  brought 
within  its  jurisdiction. 

Abbott's  Trial  Brief.  ^S  96.  578;  State  v. 
WaMngton,  88  La.  Ann.  896;  State  v.  Hughes, 
1  Ala.  655. 

An  indictment  is  not  bad  for  duplicity  in 
charging  abortion  and  also  involuntary  man- 
slaughter in  the  same  count. 

Traylor  v.  StaU,  101  Ind.  66. 

It  is  common  for  a  statute  to  declare,  that  if  a 
person  does  this,  or  this,  or  this,  he  shall  be  pun- 
ished in  a  way  pointed  out.  No  w,  if,  in  a  single 
transaction,  he  does  all  the  things,  be  violates 
the  statute  but  once,  and  incurs  only  one  pen- 
alty. Yet  he  violates  it  equally  by  doing  one 
of  the  things.  Therefore  an  indictment  upon 
a  statute  of  this  kind  may  allege  in  a  single 
count  that  the  defendant  did  as  many  of  tne 
forbidden  things  as  the  pleader  chooses,  em- 
ploying the  conjunction  and  where  the  statute 
has  "or"  and  it  will  not  be  double  and  it  will 
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tie  established  at  the  trial  by  proof  of  any  one 
of  them. 

Bishop,  Crim.  Proc.  g  486,  and  authorities 
therein  cited;  Clifford  v.  State,  29  Wis.  827; 
Davis  y.  State,  100  Ind.  154:  Keefer  v.  StaU,  4 
Ind.  246;  Byr7xe  v.  State,  12  Wis.  619;  10  Am.  <& 
£nc.  Encyclop.  Law,  599e,  699,  and  authorities 
under  note  6. 

The  punishment  of  death  by  electricity 
while  unusual  is  not  cruel  within  the  meaning 
of  the  Constitution. 

19  Am.  &  £ng.  Encyclop.  Law,  570,  and 
authorities  given  In  7wte  i. 

Among  crimes  of  different  natures  those 
should  he  most  severely  punished  which  aie 
most  destructive  to  public  safety  and  happiness 
and  the  quantity  of  pnnishment  must  be  such 
as  is  warranted  by  the  laws  of  nature  and 
society  and  such  as  appears  to  be  best  calcu- 
lated to  answer  the  ends  of  precaution  against 
future  offenses. 

4  Am.  &  Eng.  Encyclop.  Law,  722;  4  Bl. 
Com.  12,  18. 

Fine  and  imprisonment  are  not  cruel  and 
unusual  punishment. 

Ligan  v.  State,  8  Heisk.  159;  4  Am.  &  Eng. 
Encyclop.  Law,  722. 

If  statements  of  a  witness  made  out  of  court 
are  introduced  on  the  trial,  which  are  in  con- 
flict with  his  testimony,  to  discredit  him,  he 
may  prove  his  declarations  made  in  harmony 
with  his  evidence. 

Dail^p  V.  State,  28  Ind.  285;  Brookbank  v. 
State,  55  Ind.  169;  Carter  v.  Carter,  79  Ind. 
466;  ThompBon  v.  StaU,  88  Ind.  89,  41 ;  Moore. 
Crim.  Law,  §  864;  Coffln  v.  Anderson,  4 
Bkckf.  898. 

Hackney*  J,,  delivered  the  opinion  of  the 
court: 

At  the  January  term,  1892,  of  the  Dubois 
circuit  court  the  appellee  chareed,  by  infor- 
mation, the  appellants,  France  Hobbs,  Daniel 
Eing,  Samuel  Spraggins.  and  Thomas  Smith 
and  five  others  with  the  offense  of  riotous  con- 
spiracy as  defined  by  what  is  known  as  the 
''White  Cap  Act."  On  the  28th  day  of  April, 
1892,  the  court  sustained  a  motion  to  quash 
the  first  count  of  the  information  and  upon 
leave  of  the  court  the  prosecutor  filed  an  amend- 
ed first  count  chargmg  that  at,  etc.,  on,  etc., 
the  defendants  dia  "unlawfully  and  felon- 
iously unite  and  combine  together  for  the 
purpose  of  unlawfully  and  feloniously,  in  a 
rude,  insolent,  and  angry  manner,  striking, 
beating,  and  bruising  one  Henry  G.  Berger 
in  the  night-time,  and  for  said  unlawful  pur- 
pose said  defendants  did  then  and  there  dis- 
guise themselves  by  wearing  masks  and  being 
otherwise  disguisea." 

A  motion  to  quash  the  amended  count  was 
overruled  the  defendants  were  tried  by  the 
court  and  the  appellants  were  convicted  of  riot- 
ous conspiracy  and  fined  five  dollars  each  and 
sentenced  to  two  years'  imprisonment  in  the 
state's  prison. 

There  are  six  assignments  of  error  and  they 
will  be  disposed  of  in  their  order.  The  first 
assignment  seeks  to  present  the  question 
whether  a  prosecution  may  be  maintained  by 
information  filed  while  the  grand  Jury  is  in 
session.  The  transcript  contains  an  order  of 
court  convening  and  charging  the  grand  Jury 
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on  the  26th  day  of  April,  1892,  and  the  con- 
tention  is  that  the  session  of  the  grand  juiy 
must  be  presumed  to  have  continued  to  include 
April  28, 1892,  the  day  on  which  the  motion  to 
quash  was  sustained  and  the  amended  first 
count  was  filed.  The  action  of  the  court  in 
charging  the  grand  jury  was  not  in  any  man- 
ner connected  with  the  action  against  the  ap- 
pellants and  it  finds  way  to  this  court  only  by 
an  unnecessary  recital  of  the  derk.  It  is  not 
a  part  of  the  record  of  proceedings  in  this  cause 
as  made  by  the  trial  court  and  cannot  be  con- 
sidered. Elliott's  Appellate  Procedure,  ^  280 ; 
Pattee  v.  State,  109  Ind.  546. 

The  question  urged  is  not  properly  before  us 
for  another  reason.  Rev.  Stat.  1881, «;  1783» 
provides  that  the  question  can  be  raised  only 
upon  a  verified  plea  in  abatement.  See  also 
Hoover  v.  StaU,  110  Ind.  849. 

The  second  assignment  and  the  argument  of 
counsel  upon  it  raise  the  question  as  to  whether 
the  amended  count  is  bad  for  duplicity.  The 
language  of  the  statute,  Elliott's  Supp.  362,  is 
as  follows:  '*If  three  or  more  persons  shall 
unite  or  combine  together  for  the  purpose  of 
doing  any  unlawful  act  in  the  night-time,  or 
for  the  purpose  of  doing  any  unlawful  act 
while  wearing  white  cape,  masks,  or  beinr 
otherwise  disguised,  shall  be  deemed  guilty  of 
riotous  conspiracy,  and  upon  conviction  there- 
for shall  be  imprisoned  in  the  state  prison  not 
more  than  ten  years  nor  less  than  two  years, 
and  fined  in  any  sum  not  exceeding  two  thous- 
and dollars." 

It  is  insisted  that  the  statute  defines  two 
crimes,  namely,  one  a  eonepiraey  to  do  an  tin- 
lawful  act  in  uie  night-time,  and  another  a  (TOR- 
spiraey  to  do  an  unlatofiU  act  tohile  ftearing 
white  caps,  masks,  etc.,  and  it  is  claimed  that 
the  information  charges  both  these  offenses  in 
said  amended  count.  We  do  not  disagree  with 
the  proposition  that  an  indictment  or  informa- 
tion may  be  had  for  duplicity,  as  is  held  in 
Knopf  y.  StaU,  84  Ind.  816,  cited  by  the  ap- 
pellants, but  we  do  disagree  with  the  conten- 
tion that  this  information  is  bad  for  such  cause. 
Mr.  Bishop,  in  his  work  on  Criminal  Proced- 
ure, §  486,  vol.  1,  speaking  of  statutes  of  the 
class  under  consideration  here,  says:  'It  is 
common  for  a  statute  to  declare  that  if  a  per- 
son does  this,  or  this,  or  this  he  shall  be  pun- 
ished in  a  way  pointed  out.  Now,  if  in  a  single 
transaction,  be  does  all  the  things,  he  violates 
the  statute  but  once  and  incurs  only  one  pen- 
alty. Yet  he  violates  it  equally  by  doing  one 
of  the  things.  Therefore,  an  indictment  upoa 
a  statute  ox  this  kind,  may  allege  in  a  single 
count  that  the  defendant  did  as  many  of  the 
forbidden  things  as  the  pleader  chooses,  em- 
ploying the  conjunction  'and'  where  the  statute 
has  *or  and  it  will  not  be  double  and  it  wfl] 
be  established  at  the  trial  by  proof  of  any  one 
of  them."    Davis  v.  StaU,  100  Ind.  154. 

Fahnestock  v.  StaU,  102  Ind.  156,  and  Mer- 
gentheim  v.  StaU,  107  Ind.  568,  follow  the  rule 
as  announced  by  Mr.  Bishop  and  its  applica- 
tion to  the  statute  under  consideration  and  to 
the  information  in  question  is  decisive  cf  the 
point,  and  we  must  hold  the  count  sufiicient. 

The  third  assignment  of  error  and  the  argu- 
ment of  counsel  under  it  raises  the  question  of 
the  correctness  of  the  court's  action  in  permit- 
ting  the  prosecuting  witness   and  another  to 
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testify  to  statements  of  the  prosecatine  witness 
made  out  of  court  in  corroooration  of  bis  tes- 
timony concerning  the  identity  of  the  defend- 
ants. Witnesses  for  the  defense  had  testified 
to  statements  of  the  prosecuting  witness  made 
out  of  court,  to  the  effect  that  he  had  not  rec- 
ognized the  defendants  on  the  night  of  the  acts 
charged,  and  the  testimony  to  which  objection 
is  made  was  in  the  state's  rebuttal  evidence. 
AnpeUant's  counsel  seem  to  have  confused  the 
rule  as  to  the  character  of  a  re-examination 
and  that  as  to  proper  rebuttal  testimony,  if  we 
may  judge  from  the  cases  cited  in  support  of 
their  contention.  Indeed,  the  case  of  Coffln 
V.  Anderson,  4  Blackf.  898,  cited  by  them, 
holds  **  that  if  a  witness  has  not  been  impeached 
by  proof  of  his  previously  made  statements  in- 
consistent with  his  testimony,  there  seems  to 
be  no  sufQcient  reason  for  the  introduction  of 
corroborating  evidence.  But  it  is  otherwise,  if 
the  witness  has  been  thus  impeached;  it  ap- 
pears to  be  then  proper  to  give  the  party  who 
called  the  witness  an  opportunity  to  support 
him,  by  proving  that  the  witness  had  on  other 
occasions  stated  the  facts  to  be  as  he  represents 
them  in  his  testimony .  There  are  several  cases 
directly  in  favor  of  the  admission,  under  these 
circumstances,  of  this  corroborating  evidence. 
Cooke  V.  Curtis,  6  Harr.  &  J.  98;  Packer  v. 
Qonsalus,  1  Serg.  &  R.  586;  Wright  v.  De- 
Klyne,  1  Pet.  C.  C.  208;  People  v.  Vane,  12 
Wend.  78." 

We  may  add  to  the  citations  of  Mr,  Justice 
Blackford  the  more  recent  cases  of  Dailey  v. 
State,  28  Ind.  285;  Brookbank  v.  State,  55  Ind. 
169;  Bodges  v.  Bales,  102  Ind.  494;  Dodd  v. 
Moore,  92  Ind.  897;  Carter  v.  Carter,  79  Ind. 
466. 

Appellants  further  contend  that  if  corrob- 
orative statements  may  be  proven  under  such 
circumstances,  the  impeached  witness  should 
not  be  permitted  to  testify  to  such  statements. 
We  know  of  no  statute  or  rule  declaring  such 
witness  incompetent,  and,  under  the  practice 
prevailing,  the  trial  court  or  jury  being  the 
judges  of  the  credibility  of  the  witnesses  and 
being  enabled  to  weigh  his  testimony,  in  the 
light  of  his  impeachment,  we  can  see  no  good 
reason  for  excluding  him  as  a  witness. 

The  fourth  assignment  of  error  is  that  the 
court  erred  in  overruling  the  motion  in  arrest 
of  judgment.  Two  questions  are  argued  upon 
this  assignment,  first,  that  the  charge  was  in- 
valid in  that  it  was  b^  information  filed  when 
the  grand  jurv  was  in  session,  and  second, 
that  the  " Whfte  Cap"  Act  is  unconstitutional 
as  in  violation  of  section  16,  article  1,  of  the 
stale  Constitution.    Rev.  Stat.  1881,  §  61. 

The  first '  point  we  have  considered  and 
passed  upon  in  deciding  upon  the  action  of  the 
couTt  in  overruling  the  motion  to  quash.  The 
second  point,  that  the  Act  is  in  violation  of  the 
Constitution  that  ''cruel  and  unusual  punish- 
ment shall  not  be  infiicted,"  has  the  merit  of 
possessing  some  originality,  but  the  position 
assumed  seems  to  be  without  authority  to  sup- 
port it. 

We  have  been  unable  to  find  but  a  single  in- 
stance in  which  this  provision  of  the  Constitu- 
tion has  been  in  question  before  this  court,  and 
then  the  question  was  regarded  as  possessing 
no  merit,  and  it  was  disposed  of  without  sen- 
ous  consideration.    This  provision  of  the  Con- 
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stitution  is  found  also  in  the  Constitution  of 
the  United  States  in  the  same  words  and  Mr. 
Story  in  his  work  on  the  Constitution  says  it 
"is  an  exact  transcript  of  a  clause  in  the  Bill 
of  Rights  framed  at  the  Revolution  of  1688."^ 
He  says  further  that  "the  provision  would 
seem  to  be  wholly  unnecessary  in  a  free  gov- 
ernment, since  it  is  scarcely  possible  that  any 
department  of  such  government  should  author- 
ize or  justif  V  such  atrocious  conduct.  It  was, 
however,  adopted  as  an  admonition  to  all  de- 
partments, ...  to  warn  them  against  such 
violent  proceedings  as  had  taken  place  in  Eng- 
land in  the  arbitrary  reigns  of  the  Stuarts." 

From  this  author  we  learn  that  the  excesses 
forbidden  were  of  a  time  far  from  which  our 
civilization  has  grown. 

Looking  to  an  analysis  of  the  provision  in 
question  with  reference  to  the  causes  of  its 
origin,  the  weakness  of  the  contention  of  the 
appellants  will  be  apparent.  The  word  "cruel"' 
when  considered  in  relation  to  the  time  when 
it  found  place  in  the  Bill  of  Rights  meant,  not 
a  fine  or  imprisonment,  or  both,  but  such  as 
that  infiicted  at  the  whipping  post,  in  the  pil- 
lory, bumin&r  at  the  stake,  breaking  on  the 
wheel,  etc.  The  word,(according  to  modem 
interpretation,  does  notafifect  legislation  pro- 
viding imprisonment  for  life  or  for  years,  or 
the  death  penalty  by  hanging  or  electrocution. 
If  it  did,  our  laws  for  the  punishment  of  crime 
would  give  no  security  to  the  citizen.  Neither 
is  punishment  by  fine  or  imprisonment  **  un- 
usual. "  Judoe  Cooley  in  his  work  on  Consti- 
tutional Limitations, 'says  that  the  provision 
has  application  to  that  class  of  punishments 
which  never  existed  in  the  state,  or  that  class 
which  the  public  sentiment  must  be  regarded 
as  having  condemned  as  "cruel,"  and  any 
punishment  which,  if  ever  employed  at  all,  has 
become  altogether  obsolete  as  "unusual." 

It  may  well  be  considered  whether  in  this 
country,  at  the  close  of  the  nineteenth  century, 
and  in  this  state  where  there  are  no  common- 
law  crimes,  and  where  the  legislative  depart- 
ment of  the  government  is  entrusted  with  the 
duty  of  defining  crimes  and  prescribing  pun- 
ishments, this  provision  of  the  Constitution  is 
not  obsolete,  except  so  far  as  it  may  admonish 
the  courts  against  the  infliction  of  punish- 
ments so  severe  as  not  to  "fit  the  crime." 
The  provision  in  question  is  that,  "cruel  and 
unusual  punishment  shall  not  be  infiicted." 
Our  law-making  power  does  not  inflict  punish- 
ment; it  but  prescribes  the  limits  of  punish- 
ment to  be  infiicted  by  other  powers.  We 
think  the  act  is  not  unconstitutional,  but  that 
it  is  one  supported  by  every  principle  underly- 
ing a  free  government.  It  complaint  may  be 
made  agamst  the  degree  of  punishment  in- 
fiicted by  the  court  below,  that  complaint 
cannot',  of  right,  be  made  by  the  appellants, 
for  the  punishment  infiicted  is  not  only  the 
least  provided  by  the  law,  but,  for  the  outrage 
of  which  they  were  found  guilty,  it  is  highly 
tempered  with  mercy.  The  evidence  for  the 
state  showed,  and  its  sufficiency  is  not  ques- 
tioned in  this  court,  that  at  the  hour  of 
midnight  the  appellants,  while  masked  and 
otherwise  disguised,  violently  broke  into  the 
residence  of  Berger,  took  him  from  his  bed  and 
in  his  niffht  clothes  bound  him  to  a  tree  and 
with  hicKory  switches  one-half  inch  in  diame- 
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ter,  several  twisted  together,  beat  and  lacerated 
hifi  bare  back  and  limbs.  What  more  "cruel 
and  unusual  punishment?"  As  said  by  the 
court  in  Ligan  v.  State,  3  Heisk.  159,  a  case  in 
many  respects  similar  to  this :  *  *£veiy  home  in 
this  state  is  entitled  to  be  protected  from 
intrusion  and  outrage,  whether  it  be  the  man- 
sion of  the  wealthy  or  the  hovel  of  the  poorest 
man  in  the  land.  It  should  be  the  pride  and 
boast  of  every  citizen  to  make  the  law  so 
effective  in  its  protective  power,  that  we  may 
be  able  to  say  of  our  country  as  Canning  said 


of  the  peasant  homes  of  England  'that  the 
winds  and  rains  enter  them,  out  without  the 
warrant  of  law  the  king  dare  not  do  it.'  We 
gladly  adopt  this  language  and  approve  its 
force  and  wisdom  as  applied  to  the  case  in 
hand." 

The  fifth  assignment  is  not  argued  and  the 
sixth  is  the  same  as  the  first. 

Having  disposed  of  all  of  the  questions 
involved,  toe  afflrm  the  judgment  of  the  lower 
court. 
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Andrew  J.   FINNEGAN.  Appt, 

V, 

KNIGHTS  OF  LABOR  BUILDING  ASSO- 
CI  ATI  ON  et  al.,  and  Frederick  D.  NOER- 
ENBERG,  Eespt, 


.Minn. 


.) 


*1.  A  de  theto  corporation  eidsto  where 
there  Is  a  law  autborizinflr  the  creation  of  oorpo- 
rations,  an  attempt  to  orffaoize  a  corporation 
pursuunt  to  it,  and  user  as  a  corporation  under 
such  attempted  organization. 

2«  A  gnhgtantial  oompUance  with  the 
lavr  to  not  necessary  to  constitute  the  body  a 
de  fctcto  corporation. 

8.  Chapter  89»  Iaws  i  870,  entitled  "An 
Act  in  Relation  to  the  Formation  of  Co- 
operative AMKHsiationflt"  is  not  obnoxious 
to  the  objection  that  the  title  does  not  express  its 
subject,  as  required  by  the  Constitution. 

4*  Under  that  Act  a  corporation  ma^ 
be  formed  for  the  purpose  of  buying,  owning, 
improving,  selling  and  leasing  of  lands,  tene- 
ments and  hereditaments,  real,  personal  and 
mixed  estates  and  property,  including  the  con- 
structing and  leasing  of  a  building,  etc. 

IS.  The  taking  sabecriptions  to  and  issu- 
ing  stock*  electing  managers  and  directors, 
adopting  by-laws,  bujing  a  lot  and  constructing 
and  leasing  a  building  upon  it.  Is  a  sufficient  user 
to  constitute  a  corporation  attempted  to  be  or- 
ganized under  that  law  a  de  facto  one. 

(January  18, 180B.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  County 
in  favor  of  defendant  Noerenberg,  in  an  action 
brought  to  enforce  his  personal  liability  for 
debts  of  the  Building  Association  on  the  ground 
that  the  association  had  failed  to  become  incor- 
porated, and  that  therefore  the  promoters  were 
liable  as  partners  for  its  obligations.    Affirmed. 
The  facts  are  stated  in  tlie  opinion. 
Messrs.  Savag^e  A  Purdy,  for  appellant: 
In  the  absence  of  legislation  to  the  contrary, 
the  members  of  a  joint-stock  company,  like  the 
members  of  a  partnership,  are  liable  lor  all  the 
debts  of  the  association. 

^Headnotes  by  GiunLiiAN,  Ch.  J, 


11  Am.  &  Eng.  Encyclop.  Law.  p.  1038; 
Frost  V.  Walker,  flO  Me.  468;  Dennis  v.  Ken- 
nedy, 10  Barb.  517;  Tappan  y.  Bailey,  4  Met 
629;  Btitterfleld  y.  Beardsley,  28  Mich.  412,  and 
cases  cited. 

Officers  are  authorized  to  bind  members,  and 
the  ownership  of  stock  constitutes  member- 
ship. 

TyrreU  y.  Washburn,  6  Allen,  466. 

It  follows  that  there  is  in  this  case  obyiously 
an  indiyidual  liability  of  all  the  stockholderB 
unless  facts  are  shown  afflrmatiyely  which 
relieye  them  from  such  liability. 

Kaiser  y.  Lawrence  Sat,  Bank,  56  Iowa,  104, 
41  Am.  Rep.  85;  AbboU  y.  Omaha  Smelt,  d:  Brf. 
Co.  4  Neb.  416;  Eaton  y.  Walker,  76  Mich.  579; 
Coleman  v,  Coleman,  78  Ind.  844;  Richardson 
y.  Pitts,  71  Mo.  128;  Martin  y.  FeweU,  79  Mo. 
401;  Fuller  y.  Roioe,  57  N.  Y.  28:  Gamett  y. 
Richardson,  85  Ark.  144;  Stafford  Nat  Bank 
y.  Palmer,  47  Conn.  448;  Hill  y.  Beach,  12  N. 
J.  Eq.  81;  Hess  y.  Wertz,  4  Serg.  &  R  856; 
Field  y.  Cooks,  16  La.  Ann.  158;  Bigelow  y. 
Gregory,  78  111.  197;  Jessup  v.  Carnegie,  12 
Jones  &  S.  260;  Montgomery  y.  Forbes,  143 
Mass.  249. 

No  contract  can  kindle  eyen  a  spark  of  cor- 
porate yitality  without  the  aid  of  the  Legis- 
lature. 

2  Morawetz,  Priy.  Corp.  §  746;  1  Morawetz, 
Priy.  Corp.  §  8. 

The  sounder  yiew  is  one  of  partnership 
liability. 

Cook,  Stock  &  Stockholders,  g§  288,  234;  1 
Beach,  Priy.  Corp.  §§  12.  18.  16;  4  Amu  & 
Eng.  Encyclop.  Law,  200,  note  1;  Empirt 
Mills  y.  AUton  Grocer  Co.  (Tex.  App.)  12  L. 
R.  A.  866. 

There  are  only  three  ways  in  which  respond- 
ent can  escape  indiyidual  liability:  (1)  by  show- 
ing that  the  association  was  incorporated:  (2) 
by  showing  that  it  was  a  corporation  de  facto; 
or  (8)  by  establishing  an  estoppel  on  this  point 
against  the  plaintiff.  The  Knights  of  LAbot 
Building  Association  was  neyerlegally  incor- 
porated. The  law  under  which  its  pretended 
incorporation  was  had  is  yoid  under  that  pro- 
yision  of  the  Constitution  which  relates  to  the 
titles  of  bills. 

Minn.  Const,  art  4,  §  27;  Johnson  v.  Harri- 


NoTB.— The  above  case  supports  the  ffeneral  doo- 1  the  subject  Is  carefully  examined  and  the  great 
trine  followed  in  the  majority  of  the  cases  as  to    apparent  conflict  of  courts  and  text-books  In  aorae 


partnership  liability  of  stockholders  in  case  of  de- 
fective or  iUegal  incorporation.  See  the  note  to 
Buthorford  v.  HUl  (Or.)  17  L.  K.  A.  549,  in  which 

18  L.  R.  A. 


deffree  explained  by  differences  in  the  cases  de- 
cided. 
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.«on,  47  Minn.  675;  Union  Pass,  R.  C&s  App, 
81  Pa.  91;  Mewherter  v.  iVi«,  11  Ind.  199; 
People  V.  AlUn,  42  N.  Y.  404;  State  v.  Kin- 
MUa,  14  Minn.  524;  PeapU  v.  Mahafiey,  13 
Micb.  481;  Coolej,  Const.  Lim.  pp.  148,  144. 

The  association  as  organized  is  nol  within 
the  scope  of  the  statute. 

The  statute  authorizes  incorporation  "for 
the  purposes  of  trade,  or  for  carrying  on  any 
lawti^  mechanical,  manufacturing  or  agricult- 
ural business." 

Minn.  Gen.  Laws  1870,  chap.  29,  %  1. 

The  purposes  described  in  the  articles  of  in- 
<x)rporation  are  neither  of  '*  trade  "  nor  of  *'  me- 
-chanical,  manufacturing  or  agricultural  busi- 
ness." 

If  the  object  for  which  this  incorporation 
was  made  was  only  to  erect  and  lease  this  one 
building,  that  is  not  a  business  authorized  by 
the  statute. 

People  V.  Troy  House  Co.  44  Barb.  (J25. 

The  Knights  of  Labor  Building  Association 
was  not  a  de  facto  corporation. 

Two  things  are  essential  to  the  de  facto  ex- 
istence of  a  corporation:  (1)  organization  under 
color  of  law;  and  (2)  user. 

De  Witt  V.  Hastings,  8  Jones  &  8.  468, 
-affirmed  69  N.  Y.  518;  Eaton  v.  Walker,  76 
Mich.  579;  Humphreys  v.  Mooney,  5  Colo.  282; 
Williamson  v.  Kokonw  Bldg.  db  Loan  Fund 
Asso.  89  Ind.  889;  Abbott  v.  Omaha  Smelt,  dh 
Brf,  Co.  4  Neb.  416. 

If  the  Enabling  Act  is  unconstitutional  it  is 
null  and  void;  t.  e.,  no  law  at  all.  In  such 
-case  it  can  afford  *' color  of  law"  for  nothing. 

Eaton  V.  Walker,  supra;  Heaston  v.  Cincin- 
nati db  Ft.  W,  JR.  Co.  16  Ind.  275,  79  Am.  Dec. 
480. 

In  order  that  there  may  be  "  color  of  law," 
the  articles  of  incorporation  must  show  that 
the  objects  or  business  of  the  association  came 
within  the  terms  of  the  Enabling  Act. 

Bajik  of  California  v.  Collins,  7  Hun,  886; 
Vredenburg  v.  Behan,  88  La.  Ann.  627;  Bae- 
4io<m  River  Nav.  Co.  v.  Eagle,  29  Ohio  8t.  288; 
West  V.  Bullskin  Prairie  D,  Co.  82  Ind.  188; 
O'Reiley  v.  Kankakee  Valley  Drain  Co.  82  Ind. 
169;  Cook,  Stock  &  Stockholders,  §  286;  Booth 
V.  Wonderty,  86  N.  J.  L.  250;  State  v.  Oritcheit, 
87  Minn.  16. 

When,  as  here,  the  statutes  require  the  place 
of  business  to  be  stated,  and  there  is  a  failure 
to  comply  with  that  requirement,  the  attempted 
organization  is  without  color  of  law,  and  there 
can  be  no  de  facto  corporate  existence. 

Harris  v.  McGregor,  29  Oal.  126;  Clegg  v. 
Hamilton  d  Wright  County  Grange  Co.  61 
Iowa,  121. 

The  organization  of  a  corporation  under  a 
general  law  must  be  scrutmized  somewhat 
more  closely  than  is  necessary  with  a  special 
charter,  although  after  an  organization  has 
once  been  had  in  substantial  compliance  with 
the  statute,  the  de  facto  corporation  stands  on 
the  same  footing  as  if  it  were  specially  char- 
tered, and  can  no  more  be  questioned  collater- 
ally than  the  one  which  has  had  the  direct 
recognition  of  the  sovereign  power. 

Mokelvmne  HiU  Canal  db  Min.  Co.  v.  Wood- 
bury, 14  Cal.424,  78  Am.  Dec.  658;  Bigelow  v. 
Gregory,  73  IlL  197;  DeWitt  v.  Hastings,  8 
Jones  &  8.  468,  affirmed,  69  N.  Y.  518;  Jessup 
y.  Carnegie,  12  Jones  &  8.  260;  Field  v.  Cooks, 
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16  La.  Ann.  158 ;  Eastern  PI.  Road  Co.  v. 
Vaughan,  14  N.  Y.  546 ;  St,  Paul  Div.  No.  1 
Sons  of  Temperance  y.  Brown,  9  Minn.  157. 

The  user  must  be  in  the  exercise  of  such 
powers  as  the  corporation  could  have  lawfully 
exercised  if  it  had  been  incorporated  ;  t.  e., 
must  be  within  the  scope  of  the  Enabling  Act. 

De  Witt  V.  Hastings,  supra;  People  v.  Troy 
House  Co.  44  Barb.  625.     ' 

There  cannot  beany  estoppel  unless  as  a  prec- 
edent condition  there  is  at  least  a  de  facto  cor- 
poration. 

Heaston  y,  Cincinnati  dk  Ft.  W.  R.  Co,  16 
Ind.  275,  79  Am.  Dec.  480  ;  Swartwout  v. 
Michigan  A.  L.  R,  Co.  24  Mich.  889. 

The  mere  fact  that  one  has  dealt  with  an 
aggregation  of  individuals  by  a  particular 
name,  which  may  be  either  the  title  of  a  cor- 
poration or  of  a  copartnership,  cannot  in  any 
event  constitute  an  estoppel. 

HoUtmay  v.  Memphis,  E.  P.  db  P.  R.  Co.  28 
Tex.  465,  76  Am.  Dec.  68;  WiUiams  v.  Bank 
of  Michigan,  7  Wend.  540;  WeOand  Canal  Co. 
V.  Hathaway,  8  Wend.  481 ;  United  States 
Bank  v.  Stearns,  15  Wend.  814 ;  Chaffe  v. 
Ludeling,  27  La.  Ann.  607 ;  Holbrook  v.  St. 
Paul  F.  db  M.  Ins.  Co.  25  Minn.  229. 

Messrs.  Ankeny  A  Irwin,  for  respondent: 

The  matter  of  estoppel  was  fully  considered 
by  the  court  in  Masonic  Temple  Asso.  v.  Chan- 
nell,  48  Minn.  853.  The  court  there  said:  *'If 
the  acts  .  .  .  are  of  such  a  character  that 
either  the  corporation  or  subscribers  may  have 
been  induced  by  them  to  act,  and  will  be  prej- 
udiced .  .  .  he  shall  beheld  to  have  waived 
or  be  estopped  to  assert  the  defense." 

Appliea  to  this  case:  If  this  con)oration  or 
any  of  its  stockholders  were  induced  to  believe, 
or  might  have  believed,  as  a  result  of  plain- 
tiff's contracting  with  the  corporation,  that  the 
corporation  only  would  be  bound  and  not  they 
as  individuals,  then  plaintiff  will  be  estopped 
from  asserting  the  contrary. 

Gartside  Coal  Co.  v.  Maxwell,  22  Fed.  Rep. 
197;  WJiitney  v.  Wyman,  101  U.  S.  892,  25  L. 
ed.  1050;  Snider^s  Sons  Co.  v.  Troy,  11  L.  R. 
A.  515, 91  Ala.  224 ;  Columbia  Electric  Co.  v. 
Dixon,  46  Minn.  468;  Minnesota  Gas- Light 
Economizer  Co.  v.  Denslow,  46  Minn.  171  ; 
Masonic  Temple  Asso.  v.  ChanneU,  48  Minn. 
356;  East  Nonoay  Lake  Norwegian  EvangeU- 
cal  LuUiei-an  Church  Trustees  v.  Froislee,  37 
Minn.  447  ;  Foster  v.  Moulton,  85  Minn.  458 ; 
French  v.  Donohue^  29  Minn.  Ill;  Holbrooke. 
St.  Paul  F.  db  M.  Ins.  Co.  25  Minn.  229;  Mor 
awetz,  Priv.  Corp.  ^  751;  Taylor,  Priv.  Corp. 
§148. 

Cook,  Stock  &  Stockholders,  says  :  "The 
courts  do  not  allow  parties  to  suits  on  contracts 
to  question  the  due  incorporation  of  a  company 
which  it  was  possible  to  incorporate,  which  has 
attempted  to  incorporate  and  which  has  acted 
as  a  corporation." 

See  also  2  Beach,  Priv.  Corp.  g  871;  Fay  v. 
Noble,  7  Cush.  188;  Trowbridge  v.  Scudder,  11 
Cush.  83;  Salem  First  Nat.  Banky.  Almy,  117 
Mass.  476  ;  Stout  v.  Zulick,  48  N.  J.  L.  599 ; 
Planters  db  Miners  Bank  v.  Padgett,  69  (Ja. 
164;  Thompsony.  Candor,  60  111.  244. 

The  objection  that  the  Law  of  1870  is  uncon- 
stitutional because  the  subject  of  the  law  is  not 
expressed  in  the  title  as  required  by  section  27, 
art.  4,  is  not  tenable. 
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Johnson  V.  Harrison,  47  Minn.  575. 

It  18  in  any  event  a  defact<i  corporation,  for 
there  is  both  a  colorable  compliance  with  law 
and  a  user. 

4  Am.  &  Eng.  Encyolop.  Law,  p.  198. 

GilfilUbn,  C?i.  J.,  delivered  the  opinion  of 
the  court: 

Eight  persons  signed,  acknowledged,  and 
caused  to  be  filed  and  recorded  in  the  office  of 
the  city  clerk  in  Minneapolis,  articles  assuming 
and  purporting  to  form,  under  Laws  1870, 
chap.  29,  a  corporation,  for  the  purpose,  as 
specified  in  them,  of  "buying,  owning,  im- 
proving, selling,  and  leasing  of  lands,  tene- 
ments, and  hereditaments,  real,  personal,  and 
mixed  estates  and  property,  including  the  con- 
struclion  and  leasing  of  a  building  in  the  city 
of  Minneapolis,  Minn.,  as  a  hall  to  aid  and 
carrv  out  the  general  purposes  of  the  organ- 
izatfon  known  as  the  'Knights  of  Labor.'" 
The  association  received  subscriptions  to  its 
capital  stock,  elected  directors  and  a  board  of 
managers,  adopted  by-laws,  bought  a  lot, 
erectd  a  building  on  it,  and,  when  completed, 
rented  different  parts  of  it  to  different  parties. 
The  plaintiff  furnished  plumbing  for  the 
building  during  its  construction,  amounting  to 
$599. 50,  for  which  he  brings  this  action  against 
several  subscribers  to  the  stock,  as  copartners 
doing  business  under  the  firm  name  of  the 
•'K.  of  L.  Building  Association."  The  theory 
upon  which  the  action  is  brought  is  that,  the 
association  having  failed  to  become  a  corpora- 
tion, it  is  in  law  a  partnership,  and  the  mem- 
bers liable  as  partners  for  the  debts  incurred 
by  it. 

It  is  claimed  that  the  association  was  not  an 
incorporation  because^ First,  the  Act  under 
which  it  attempted  to  become  incorporated,  to 
wit,  Laws  1870,  chap.  29,  is  void,  because  its 
subject  is  not  properly  expressed  in  the  title ; 
second,  the  Act  does  not  authorize  the  forma- 
tion of  corporations  for  the  purpose  or  to 
transact  the  business  stated  in  the  articles; 
third,  the  place  where  the  business  was  to  be 
carried  on  was  not  distinctly  stated  in  the 
articles,  and  they  had,  perhaps,  some  other 
minor  defects. 

It  is  unnecessary  to  consider  whether  this 
was  a  dejure  corporation,  so  that  it  could  de- 
fend against  a  quo  warranto,  or  an  action  in 
the  nature  of  quo  warranto,  in  behalf  of  the 
state;  for,  although  an  association  may  not  be 
able  to  Justify  itself  when  called  on  by  the 
state  to  show  by  what  authority  it  assumes  to 
be,  and  act  as,  a  corporation,  it  may  be  so  far 
a  corporation  that,  for  reasons  of  public  policy, 
no  one  but  the  state  will  be  permitted  to  call 
in  question  the  lawfulness  of  its  organization. 
Such  is  what  is  termed  a  corporation  defacU), — 
that  is,  a  corporation  from  the  fact  of  its  act- 
ing as  such,  though  not  in  law  or  of  right  a 
corporation.  What  is  essential  to  constitute  a 
bodv  of  men  a  de  facto  corporation  is  stated  by 
Selden,  J,,  in  Methodist  Episcopal  U,  Church 
V.  Pickett,  19  N.  Y.  482,  as  "(1)  the  existence 
of  a  charter  or  some  law  under  which  a  corpora- 
tion with  the  powers  assumed  might  lawfully  be 
created;  and  (2)  a  user  by  the  party  to  the  suit 
of  the  rights  claimed  to  be  confirmed  by  such 
charter  or  law."  This  statement  was  appar- 
ently adopted  by  this  court  in  Ekut  Norway 
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Lake  Norwegian  Etangelieal  Lutheran  Church 
Trustees  v.  Fraislie,  87  Minn.  447,  but.  as  it 
leaves  out  of  account  any  attempt  to  organize 
under  the  charter  or  law,  we  think  tlie  state- 
ment of  what  is  essential  defective.  The 
definition  in  Taylor  on  Private  Corporations 
(page  145)  is  more  nearly  accurate:  "When  a 
body  of  men  are  acting  as  a  corporation, under 
color  of  apparent  organization,  in  pursuance 
of  some  diarter  or  enabling  Act,  their  author- 
ity to  act  as  a  corporation  cannot  be  questioned 
collaterally."  To  give  to  a  body  of  men  as- 
suming to  act  as  a  corporation,  where  there  has> 
been  no  attempt  to  comply  with  the  provisiona 
of  any  law  authorizing  them  to  become  such,  the 
status  of  a  de  facto  corporation  might  open  the 
door  to  frauds  upon  the  public,  ft  would  cer- 
tainly be  impolitic  to  permit  a  number  of  men 
to  have  the  status  of  a  corporation  to  any  ex- 
tent merely  because  there  is  a  law  under  which 
they  might  have  become  incorporated,  and 
they  have  agreed  among  themselves  to  act, and 
they  have  acted,  as  a  corporation.  That  was 
the  condition  in  Johnson  v.  Corser,  84  Minn. 
855,  in  which  it  was  held  that  what  had  been 
done  was  ineffectual  to  limit  the  individual 
liability  of  the  associates.  They  had  not  gone 
far  enouffh  to  become  a  de  facto  corporation. 
They  had  merely  signed  articles,  but  had  not 
attempted  to  give  them  publicity  by  filing  for 
record,  which  the  statute  required.  "Color  of 
apparent  organization  under  some  charter  or 
enabling  Act"  does  not  mean  that  there  shall 
have  been  a  full  compliance  with  what  the  law 
requires  to  be  done,  nor  a  substantial  com- 
plUnce.  A  substantial  compliance  will  make 
a  corporation  dejure.  But  there  must  be  an 
apparent  attempt  to  perfect  an  organization 
under  the  law.  There  being  such  apparent 
attempt  to  perfect  an  organization,  the  failure 
as  to  some  substantial  requirement  will  pre- 
vent the  body  being  a  cori)oration  dejure;  but 
if  there  be  user  pursuant  to  such  attempted  or- 
ganization, it  will  not  prevent  it  being  a  cor- 
poration de  facto. 

The  title  to  chapter  29  is  "An  Act  in  Rela- 
tion to  the  Formation  of  Co-operative  Associa- 
tions." Appellant's  counsel  argues  that  the 
body  of  the  Act  does  not  contain  a  single  ele- 
ment of  "cooperation,"  as  that  term  is  gener- 
ally understood.  But  how  it  is  generally  un- 
derstood he  does  not  inform  us.  In  a  broad 
sense,  all  associations,  whether  corporations  or 
partnerships,  are  co-operative,  for  all  the  mem- 
bers, either  by  their  labor  or  capital,  or  both, 
co-operate  to  a  common  purpose.  There  is  un- 
doubtedly, in  popular  use  of  the  terms,  a  more 
limited  sense,  though  the  precise  limits  are  not 
well  defined.  There  is  no  legal,  as  distin- 
guishable from  their  popular,^  signification. 
In  the  Century  Dictionary  the  term  "co-opera- 
tive society"  is  defined,  "A  union  of  individ- 
uals, commonly  laborers  or  small  capitalists, 
formed  ...  for  the  prosecution  m  com- 
mon of  a  productive  enterprise,  the  profits  be- 
ing shared  in  accordance  with  the  amount  of 
capital  or  labor  contributed  by  each  member." 
Taking  the  distinctive  feature  of  a  co-operative 
society  to  be  that  it  is  made  up  of  laborers  or 
small  capitalists,  it  is  manifest  that  the  chap- 
ter intends  to  deal  with  just  that  sort  of  asso- 
ciations. Not  only  does  it  contemplate  that 
the  operations  of  the  corporations  shall  be  local. 


1802. 


Hahcock  y.  McAvot. 


781 


but  the  capital  stock  ia  limited  to  $50,000,  the 
atock  which  one  member  may  hold  to  $1,000. 
No  one  can  become  a  shareholder  without  the 
consent  of  the  managers,  and  no  one  is  entitled 
to  more  than  one  vote.  The  provisions  in  the 
body  of  tlie  Act  are  in  accord  with  the  title, 
and  it  is  therefore  not  open  to  the  objection 
made  against  it.  The  purposes  for  which,  un- 
der the  Act,  corporations  may  be  formed,  are 
''of  trade,  or  of  carrying  on  any  lawful 
mechanical,  manufacturing,  or  agricultural 
business."  The  main  purpose  of  the  Act  be- 
ing to  enable  men  of  small  capital,  or  of  no 
capital  but  their  labor  and  their  skill  in  trades, 
to  form  corporations,  for  the  purpose  of  giving 
employment  to  such  capital  or  labor  and  skill, 
the  language  expressing  the  purposes  for  which 
such  corporations  may  be  formed  ought  not 
to  be  narrowly  construed.  Giving  a  reason- 
ably liberal  meaning  to  the  word  * 'trade"  in 
the  Act,  it  would  include  the  buying  and  sell- 
ing of  real  estate,  and,  upon  a  similar  construc- 
tion, the  word  "mechanical"  would  include 
the  erection  of  buildings.  The  doing  of  the 
mason,  or  brick,  or  carpenter  or  any  other, 


work  upon  a  building  is  certainly  mechanical. 
There  can  be  little  question  that  corporations 
might  be  formed  to  do  either  of  those  kinds  of 
work  on  buildings,  and,  that  being  so,  there  is 
no  reason  why  they  may  not  be  formed  to  do 
all  of  them.  There  is  no  reason  to  claim  that 
such  a  corporation  must  do  its  work  as  a  con- 
tractor for  some  other  person.  It  may  do  it 
for  itself,  and,  as  the  Act  authorizes  the  cor- 
poration to  "take,  hold,  and  convey  suph  real 
and  personal  estate  as  is  necessary  for  the  pur- 
poses of  its  organization,"  it  may,  instead  of 
working  for  others  as  a  contractor,  make  its 
profit  by  buying  real  estate,  erecting  buildings 
on  it,  and  either  selling  or  holding  them  for 
leasing.  The  omission  to  state  dutinctly  in 
the  articles  the  place  within  which  the  business 
is  to  be  carried  on,  though  that  might  be  essen- 
tial to  make  ithde  ^'i/r«  corporation,  would  not 
preven  tit  becoming  one  de facto.  The  founda- 
tion for  a  de  facto  corporation  having  been  laid 
by  the  attempt  to  organize  under  the  law,  the 
user  shown  was  sufiQcient. 
Judgment  affirmed. 
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An  interest  in  land  which  will  support 
an  action  of  ejectment  is  not  created 
by  a  deed  oon  veyln^  **the  ezolusive  and  entire 


rlffht  of  interment  or  sepulture  in^*  certain  burial 
lots  to  be  held  *f  or  the  uses  and  purposes  of 
sepulture  only  and  for  no  other  use.  Intent,  or 
purpose  whatsoever." 

(October  8,1892.) 

APPEAL  by  plaintiff  from  a  iudfi:ment  of 
the  Common  Pleas,  No.  4,  for  Phi&delphia 


:NotE.~Tr7iat  tiUt  or  interest  toiU  support  an  action 

of  ejectment. 

1,  Plaintiff  must  prove  tiJUe, 
In  ejectment  the  plaintiff  must  recover.  If  at  all, 
on  the  strength  of  his  own  title.  Mather  v.  Walsh, 
lOT  Mo.  121;  Greerory  v.  Kenyon  (Neb.)  May  18, 1802; 
Ooffin  V.  Freeman,  &S  Me.  577:  Buras  v.  O'Brien,  42 
La.  Aan.  627;  Bonds  v.  Smith,  106  K.  C.  663;  Buck  v. 
Gaffe,  27  Neb.  a06;  Weaver  v.  Whllden,  88  8.  C.  190; 
Johnson  v.  Johnson,  27  S.  C.  809;  Sebastian  v.  Mar- 
tin Brown  Co.  75  Tex.  291;  Low  v.  Settle,  82  W.  Va. 
«00;  Nelson  v.  Triplett,8l  Ya.  238;  Walker  v.  Hill, 
lU  Ind.  223;  Agrnew  v.  Perry,  120  III.  665;  MitcheU  v. 
Lines,  86  Kan.  378;  Rigflrs  v.  Riley,  118  Ind.  208;  Bngr- 
laud  v.  Hatch,  80  Ala.  247;  Stafford  v.  Cronkhite, 
114  Ind.  220;  Kelley  v.  McKeon,  67  Wis.  S6l;  Apel  v. 
Kelsey,  47  Ark.  418;  Dawson  v.  Parham,  Id.  215; 
Hawes  v.  Bucker  (Ala.)  Nov.  8, 1881;  Gardiner  v. 
Tisdale,  2  Wis.  168, 60  Am.  Dec.  407;  McNltt  v.  Tur- 
ner,  83  U.  S.  16  Wail.  852,  21  L.  ed.  841;  Aouotree  v. 
Denson,  50  Wis.  522;  Watts  v.  Lindsey,  20  U.  S.  7 
Wheat.  158.  6  L.  ed.  428;  Huntington  v.  Jewett,  26 
Iowa,  249;  Marsh  v.  Brooks,  49  U.  S.  8  How.  228, 12  L. 
ed.  1066;  Wolfe  v.  Doe,  18  Smedes  &  M.  108,  51  Am. 
Dec.  147:  Fussell  v.  Gregg,  118  U.  8.  560,28  L.  ed.  998; 
Orcve  V.  Coffin,  14  Minn.  345:  Fussell  v.  Hughes,  118 
U.  S.  566. 28  L.  ed.  998;  Smith  v.  Hunt,  IB  Ohio,  260, 
42  Am.  Deo.  201;  Webber  v.  Pere  Marquette  Boom 
Co.  62  Mich.  626. 

Plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  either  as  being  good 
against  all  the  world  or  as  good  against  the  defend- 
ant by  estoppel.  Duncan  v.  Duncan,  25  N.  C.  817; 
Clarke  v.  Dlggs,  28  N.  C.  159.  44  Am.  Dec.  78;  Taylor 
V.  Gooch,48N.  C.468. 
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This  rule  must  be  limited  and  explained  by  the 
nature  of  each  case  as  it  arises.  Love  v.  Simms,  22 
U.  8.  9  Wheat.  616. 6  L.  ed.  149. 

In  CoryeU  v.  Gain,  16  Cal.  667,  Field,  Ch.  J.,  deliv- 
ering the  opinion,  said:  '*Itls  undoubtedly  true, 
as  a  general  rule,  that  the  claimant  in  ejectment 
must  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  his  adversary's.  .  .  . 
But  this  general  rule  has  in  this  state,  from  the 
anomalous  condition  of  things  arising  from  the 
peculiar  character  of  Uie  mining  and  landed  inter- 
ests of  the  county,  been,  to  a  certain  extent,  limit- 
ed and  qualified.  .  .  .  And  with  the  public  lands 
which  are  not  mineral  lands,  the  title  as  between 
citizens  of  the  state,  where  neither  connects  him- 
self with  the  government,  is  considered  as  vested  in 
the  Qrst  possesBor." 

i  2.  irm  e9utta/)te  fitie  nipport  tAe  oeCionr 

And  the  legal  title  only  is  recognized  as  the 
ground  of  the  action.  Smith  v.  Hunt,  sainu;  Casey 
V.  Inloes,  1  Gill,  480,  89  Am.  Deo.  668;  Leonard  v. 
Diamond,  81  Md.  641:  Glllett  v.  Treganza,  18  Wis. 
472:  Eaton  v.  Smith,  19  WIb.  587. 

To  authorize  a  recovery  in  ejectment,  where  the 
defendant  is  in  possession  the  pliUntiff  must  show 
a  valid  legal  title.  Morehouse  v.  Phelps,  62  U.  S.  21 
How.  294, 16  L.  ed.  140. 

In  Federal  courts  recovery  can  be  had  only  upon 
strict  legal  title.  Langdon  v.  Sherwood,  124  U.  8. 
74, 81  L.  ed.  844. 

Ejectment  cannot  be  maintained  in  a  court  of 
the  United  States  upon  an  incipient  equity  but 
only  upon  a  legal  title  even  though  the  former 
would  sustain  an  action  under  statutes  of  the  state 
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County  in  favor  of  defendant  in  an  action 
brought  to  recover  possession  of  certain  burial 
lots  situated  in  the  cemetery  of  the  Philadel- 
phia Cemetery  Company.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  Henry  J.  Hancock  and  John 
6.  Johnson,  for  appellant: 

The  interest  conveyed  under  the  original 
deed  of  Tilford  to  Lisle  is  sucb  an  interest  in 
land  as  will  support  an  action  of  ejectment. 

Ejectment  is  in  its  nature  a  possessory  action 
and  it  was  originally  limited  to  that  purpose. 

Tyler,  Ejectment,  p.  88;  Cooper  v.  Smith,  9 
Serg.  &  R.  26,  11  Am.  Dec.  658. 

Ejectment  will  lie  for  a  coal  mine. 

domyn  v.  Kyneto,  Cro.  Jac.  150.    See  Gomyn 


V.  WheaUy,  Noy.  121;  Caldwell  v.  Fulton,  31 
Pa.  475, 72  Am.  Dec.  760;  Scranton  v.  PhiUips, 
94  Pa.  20:  FaircJiild  v.  Dunbar  Furnace  Co. 
128  Pa.  497;  Tfiompson  v.  Mattem,  115  Pa.  501; 
QroU  V.  Coal  Company,  1  Luzerne  L«gal  Reg. 
(Eulp)  57;  WeaHand  v.  Cunningham  (Pa.) 
Nov.  1,  1886. 

In  WhitUngham  v.  Andreufs,  Salk.  255,  eject- 
ment was  also  maintained  de  minimis  ear 
bonum. 

In  CoUingham  v.  King,  1  Biur.  629,  an  ej«ct- 
ment  was  sustained  for  a  quarter  of  land  in  T., 
with  the  town  and  tenements  of  B.,  a  large 
deer  park,  and  the  parsonage  of  S. 

So  ejectment  lies  for  a  beast  gate  or  a  cattle 
gate. 


In  which  the  Federal  court  is  sitdnff.  Swayze  v. 
Burke,  37  U.  S.  12  Pet.  11, 9  L.  ed.  960;  Sheirbum  v. 
De  Cordova,  66  U.  S.  24  How.  423. 16  L.  ed.  741;  Fenn 
v.  Holme,  62  U.  S.  21  How.  481, 16  L.  ed.  196;  Hooper 
v.  Schelmer,  64  U.  B.  28  How.  28S,  16  L.  ed.  4fi2;  Smith 
V.  McCann,  65  U.  S.  24  How.  398, 16  L.  ed.  714;  da^- 
flrett  V.  KUboame,  66  U.  S.  1  Black,  846, 17  L.  ed.  218; 
Oaksmith  v.  Johnston,  92  XT.  8. 843, 28  L.  ed.  682. 
'  The  same  rule  prevails  in  a  petitory  action  which 
is,  in  Louisiana  an  action  in  the  nature  of  eject- 
ment. Gilmer  v.  Polndexter,  61 U.  8.  10  How.  267, 
18  L.ed.411. 

If  there  are  equities  showing  the  rifirht  to  be  in 
another  than  the  party  having  the  strict  legal  title, 
these  can  be  considered  only  on  the  equity  side  of 
the  federal  courts.  Foster  v.  Mora,  96  U.  8.  426,  26 
L.  ed.  191. 

An  equitable  title  will  not  support  an  action  in 
ejectment.  Ruffners  v.  Lewis,  7  Leigh.  720,  80  Am. 
Dec.  613. 

In'ejectmentneither  equitable  titles  nor  equita- 
ble defenses  can  avail  either  as  a  basis  of  recovery 
or  of  defense.    McKay  v.  Williams,  67  Mich.  647. 

A  party  claiming  under  a  Mexican  grant  of  an 
imperfect  or  equitable  title  cannot  maintain  eject- 
ment against  another  party  claiming  under  the 
same  grant  by  adverse  derivative  title,  who  has  pre- 
sented his  claim  and  had  It  confirmed,  whether  he 
acted  fraudulently  or  otherwise.  Bouldln  v. 
Phelps,  30  Fed.  Bep.  647. 

One  who  takes  an  assignment  of  a  contract  of 
sale  as  security  for  a  debt  cannot  maintain  eject- 
ment against  his  assignor*  since  he  has  no  legal  title. 
Campbell  v.  Swan,  48  Barb.  114. 

In  Dummer  v.  Den,  20  N.  J.  L.  86,  an  action  to  re- 
cover the  poeaession  of  land  dedicated  to  the  pub- 
lic use.  It  was  said:  **Iijectment  is  a  possessory  ac- 
tion, and  if  tbe  lessors  of  the  plaintiff  aire  entitled 
to  the  possession,— and  they  must  be  if  they  are 
entitled  to  the  use,  for  they  are  inseparable,— it  is  a 
legal  and  not  a  mere  equitable  right,  and  they  may 
recover  it  against  the  legal  owner  of  the  fee. 

Recovery  cannot  be  had  in  ejectment  upon  a 
chain  of  title,  a  link  of  which  consists  of  a  deed 
from  husband  to  wife,  since  in  Wisconsin  the  effect 
of  such  deed  on  conveyances  subsequent  thereto  is 
to  convey  only  the  equitable  title  leaving  the  legal 
title  essential  to  the  maintenance  of  ejectment  in 
the  husband  and  his  subsequent  grantees.  Kinney 
V.  Dexter,  81  Wia.  80. 

But  under  the  Codes  the  defendant  may  set  forth 
as  many  defenses  as  he  has,  whether  before  the 
Code  they  were  denominated  legal  or  equitable. 
Dobson  V.  Pearce,  12  N.  Y.  166,  62  Am.  Dec.  153; 
McBumey  v.  Wellman,  42  Barb.  401;  Gtorrity  v. 
Haynee,  58  Barb.  599;  Phillipe  v.  Gorham,  17  N.  Y. 
276;  Cummlngs  v.  Morris,  25  N.  Y.  628;  Savage  v. 
Allen,  64  N.  Y.  468;  Stevens  v.  New  York,  84  N.  Y. 
805;  Jackson  v.  Lodge.  86  CaL  46:  Rogers  v.  Gwinn, 
21  Iowa,  64;  Shawhan  v.  Long,  26  Iowa,  488, 96  Am. 
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Dec.  164;  Bosierz  v.  Van  Dam,  16  Iowa,  176;  Kramer 
V.  Conger,  16  Iowa,  434:  Penny  v.  Cook,  19  Iowa, 
S88;  Meeker  v.  Dalton,  75  Cal.  154;  Hurd  v.  Harvey 
County  Comrs.  40  Kan.  92;  Helm  v.  WUaon,  78  CaL 
476;  Clay  County  Land  &  Cattle  Co.  v.  Wood.  71  Tex. 
460;  Clayton  v.  School  Dist.  No.  1,  20  Kan.  256;  Hall 
v.  Dodge,  18  Kan.  277;  Wicks  v.  Smith,  18  Kan.  508. 

The  proposition  that  in  an  action  of  ejectment 
the  legal  title  must  control  is  not  the  law  of  Cal- 
ifornia. Willis  V.  Wozencraft,  22  Cal.  615:  Central 
Pac.  R.  Co.  V.  Mudd,  50  Cal.  585;  Whlttier  v.  Stege, 
61  Cal.  288;  Hicks  v.  Loveli,  64  OaL  17,  49  Am.  Bep. 
679. 

There  being  no  court  of  chancery  in  Pennsyl- 
vania, an  action  of  ejectment  is  sustained  on  an 
equitable  title  in  that  state.  Swayse  v.  Burke,  37 
U.  S.  12  Pet.  11, 9  L.  ed.  980. 

The  holder  of  a  legal  title  to  land  in  Pennsylvania 
cannot  maintain  ejectment  against  the  holder  of  an 
equitable  title  thereto.  Wind  v.  Hass,  8  Pa.  Co.  Ct. 
645. 

Under  the  statutes  of  Missouri  ejectment  may  be 
maintained  in  land  warrants  and  other  titles  not 
complete  or  legal  in  their  character.  Strother  v. 
Lucas,  81  U.  S.  6  Pet.  763,  8  L.  ed.  573;  Fenn  v. 
Holme,  62  U.  S.  21  How.  481, 16  L.  ed.  198. 

And  In  Georgia  ejectment  may  be  maintained  in 
an  equitable  title  when  the  same  is  perfect  equity. 
Dodge  V.  Spiers,  86  Ga.  686. 

Legal  title  cannot  prevail  until  the  equities  inter- 
posed by  the  answer  are  determined  unfavorably 
to  the  defense.    Allen  v.  Logan,  96  Mo.  501. 

The  holders  of  the  legal  title  to  land  may  recover 
in  trespass  to  try  title  against  strangers  who  fall  to 
show  that  they  are  holding  under  an  equitable 
title.    Goode  v.  Jasper,  71  Tex.  48. 

Under  Kan.  Civ.  Code,  I  505,  before  plaintiff  In 
ejectment  can  recover,  he  must  show  that  he  has  a 
legal  or  equitable  estate  In  the  land  and  the  right 
of  possession  thereof.  Hurd  v.  Harvey  County 
Comrs.  40  Kan.  92. 

The  equitable  owner  of  land  in  Minnesota  may 
maintain  ejectment  against  tbe  owner  of  the  naked 
legal  title  or  a  stranger.  Merrill  v.  Dearing,  47 
Minn.  187. 

However,  to  entitle  one  to  recover  under  tbe  Ne- 
braska Code  he  must  possess  a  legal  title,  and  state 
in  his  petition  that  he  Is  entitled  to  the  possession. 
Dale  V.  Hunneman,  12  Neb.  221. 

a.  Patent  confers  a  leaal  title. 

In  ejectment  the  legal  title  must  prevail;  but  the 
patent  of  the  United  States  confers  a  legal  title 
(Singleton  v.  Touchard,  66  U.  S.  1  Black,  84SL 17  L. 
ed.  60;  Steel  v.  St.  Louis  Smelt.  &  Bef .  Co.  106  U.  S. 
447,  27  L.  ed.  226:  Gibson  v.  Chouteau,  80  U.  S.  19 
Wall.  92, 20  L.  ed.  584);  and  when  regular  on  Its  face 
is  conclusive.    Gibson  v.  Chouteau,  supra. 

A  grant  by  Congress  to  a  railroad  company  for 
railroad  purposes,  of  a  strip  of  public  lands  on  eaeb 
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MilUngUm  v.  OoodUtU,  I  Andr.  107. 

For  titles. 

CameU  v.  Clatering,  2  Ld.  Raym.  789. 

A  common  of  pasture. 

Nereman  v.  Holdmyfast,  1  Strange,  54. 

For  the  first  crop  of  hay  or  primam  ton- 
9uram, 

Wcvrd  V.  Petifer,  Cro.  Car.  862. 

For  herbage. 

Wheeler  v.  Taulson^  Hardres,  880. 

A  fishery  may  be  recovered  in  ejectment. 

King  v.  AlreHfard,  1  T.  R.  361. 

Ejectment  will  He  for  the  right  to  take  hay, 
grass,  and  aftermath  of  the  meadow. 

Ktngyf.  moke,  2  T.  R.  462. 

For  a  stable. 


Bowan  ▼.  KeUey,  18  Barb.  484. 

For  the  soil  of  a  road  or  highway. 

Adams  v.  Emerson,  6  Pick.  57. 

For  a  boiler,  engine,  and  stack. 

HiU  V.  Hill,  43  Pa.  521. 

For  a  rent  reserved  with  a  clause  of  re-entry 

Renege  v.  EUiott,  9  Watts,  258;  Newman  v. 
Butter,  8  Watts,  51. 

Money  charged  upon  land. 

Oalbraith  v.  Fenton,  8  Ser^.  &R.  859. 

An  exclusive  grant  of  oil  rights. 

Brown  v.  Lane,  91  Pa.  158;  Brown  v.  Devitt, 
131  Pa.  465;  Buchanan  v.  Haxzard,  95  Pa.  246. 

For  an  undivided  interest  in  land. 

McMahan  v.  McMakan,  18  Pa.  876. 

For  a  portion  of  space  occupied  by  the  over- 


side of  its  road,  entitles  the  oompany  to  maintain 
ejectment  aerainst  one  who  for  a  lonir  period  before 
the  grrant  had  occupied  the  lands  without  title. 
Southern  Pao.  R.  Ck).  v.  Byrr,  86  Oal.  279;  Southern 
Pao.  R.  Co.  v.  Meyer  (CaL)  Nov.  4, 1890;  Central  Pao. 
R.  Co.  V.  Benlty,  6  Sawy.  118. 

A  grant  from  the  state  will  in  seneral  support  an 
aotion  of  ejectment.  Blakslee  Mfg.  Co.  v.  Blakslee 
Iron  Works,  60  Hun,  209. 

By  the  statute  of  Arkansas  ejectment  may  be 
maintained  by  one  claiming  possession  by  virtue  of 
an  entry  made  with  the  register  and  receiver  of  the 
proper  land  office  of  the  United  States.  Ark.  Dig. 
464. 

A  certificate  of  entry  issued  under  the  United 
States  Homestead  Law  vests  In  the  holder  a  suffi- 
cient title  to  support  a  petitory  action  to  re- 
cover the  land.  Broussard  v.  Broussard,  48  La- 
Ann.  9Zi;  Slmien  v.  Perrodln,  86  La.  Ann.  061. 

Ejectment  may  be  maintained  by  the  holder  of  a 
patent  certificate  or  final  cash  entry  receipt  for 
pre-empted  lands,  so  long  as  it  remains  uncanceled, 
before  he  has  received  a  patent  for  the  lands. 
Pierce  v.  Fraoe,  2  Wash.  81;  Orchard  v.  Alexander, 
2  Wash.  106. 

But  an  entry  under  an  application  for  pre-emption 
without  a  compliance  with  the  law  in  respect  to  oc- 
cupation of  the  land  or  payment  of  the  purchase 
money,  will  not  sustain  an  action  of  trespass  to  try 
title.    Conn  v.  Franklin  (Tex.)  March  1, 1892. 

And  a  purchaser  from  a  pre-emptor  who  has  ot)- 
tained  a  final  certificate  has  no  legal  estate  upon 
which  to  maintain  ejectment  apart  from  posses- 
sion. American  Mortg.  Co.  v.  Hopper,  48  Fed.  Rep. 
47. 

No  recovery  can  be  had  in  ejectment  upon  a  du- 
plicate receipt  of  a  receiver  of  a  land  office,  under 
Neb.  Code  Civ.  Proc.,  1 411,  as  In  force  in  Oklahoma, 
providing  that  the  usual  duplicate  of  such  receiver 
is  proof  of  title  equivalent  to  a  patent  against  all 
but  the  holder  of  an  actual  title.  Adams  v.  Couch 
(Oklahoma)  April  4. 1891. 

Under  Acts  of  Congress  confirming  claims  to 
lands  under  Spanish  granta  after  a  survey  is  duly 
made,  approved  and  recorded  at  the  surveyor  gen- 
eral*s  office,  an  action  of  ejectment  may  be  maln^ 
tained.  Stoddard  v.  Chambers,  48  U.  S.  2  How.  284, 
11  L.  ed.  2(ffl;  Le  Bols  v.  Bramell,  46  U.  S.  4  How.  449, 

11  L.  ed.  106:  Blssell  v.  Penrose,  49  U.  S.  8  How.  817, 

12  L.  ed.  1006:  McCall  v.  Carpenter,  69  U.  S.  18  How. 
297, 16  L.  ed.  889. 

By  the  Act  of  1807  Congress  did  not  intend  to  give 
a  final  legal  title  to  lands  held  under  Spanish  and 
French  grants  until  the  bounds  were  defined  by 
survey:  and  until  such  survey,  the  holders  of  such 
lands  have  no  title  which  will  support  ejectment. 
West  V.  Cochran,  68  U.  8. 17  How.  408, 16  L.  ed.  110. 

Where  plaintUf  claimed  title  under  a  United 
States  patent,  granted  under  a  survey  where  the 
commissioner  of  the  general  land  office  had  no  au- 
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thorlty  to  order  the  survey  he  cannot  recover. 
Webber  v.  Pore  Marquette  Boom  Co.«68  Mich.  826. 

8.  Right  of  possession  and  interest  in  the  land  are 
necessary  to  recovery, 

A  present  right  of  possession  is  necessary  to  a  re- 
covery in  ejectment.    Barco  v.  Fennell,  24  Fla.  878. 

Without  it  recovery  cannot  be  had  though  the 
plaintiff  may  show  title  or  right  of  property. 
Jones  V.  Lofton,  16  Fla.  189;  Asia  v.  Hlser,  22  Fla. 
878. 

Every  plaintiff  In  ejectment  must  show  a  right  of 
possession  as  well  as  of  property.  Taylor  v.  Horde, 
1  Burr.  119:  Love  v.  Slmms,  22  U.  S.  9  Wheat.  616,  d 
L.  ed.  149;  Cincinnati  v.  White,  81  U.  S.  6  Pet  481,  8 
L.  ed.  462;  Dlckerson  v.  Colgro ve,  100  U.  S.  678, 26  L. 
ed.  618;  Kirk  v.  Hamilton,  102  U.  S.  68,  26  L.  ed.  79. 

By  How.  Stat.,  1 7790,  it  is  provided  that  no  person 
can  recover  in  ejectment  unless  he  has,  at  the  time 
of  commencing  the  action,  a  valid,  subsisting  in- 
terest In  the  premises  claimed,  and  a  right  to  re- 
cover the  possession  thereof,  or  of  some  share. 
Interest,  or  portion  thereof,  to  be  proved  and  es- 
tablished at  the  trial. 

Similar  statutes  are  In  force  In  Illinois,  Indiana, 
Iowa.  Tennessee,  Virginia,  West  Virginia,  and  Wis- 
consin. 

Where  an  action  of  ejectment  is  brought  by  the 
vendor  of  land  against  the  vendee,  who  has  failed 
to  meet  the  payments  called  for  by  the  contract 
under  which  be  has  gone  Into  possession,  the  plain- 
tiff must  at  the  commencement  of  the  suit  have 
both  the  legal  and  possessory  right  in  himself. 
Fears  v.  Merrill,  9  Ark.  660. 

In  an  action  under  Gen.  Stat.  1878,  chap.  76,  I  2, 
to  determine  an  adverse  claim  to  vacant  or  unoc- 
cupied land,  the  plaintiff  must  show  some  title  in 
the  land.  Herrlck  v.  Churchill,  86  Minn.  818;  My- 
rick  V.  CoursaUe,  82  Minn.  168. 

To  maintain  the  action  of  ejectment  a  perfect 
legal  title  in  the  claimant  is  necessary,  wherever 
the  action  depends  upon  the  title  and  not  upon 
some  relation  or  agreement  between  the  parties, 
affecting  the  right  of  s>oasesslon.  Rogers  v.  Ca- 
wood,  1  Swan,  142, 66  Am.  Dec.  720;  Jackson  v.  De- 
ment, 9  Johns.  60,  6  Am.  Dec  260. 

A  deed  which  by  reason  of  an  Imperfect  descrip- 
tion does  not  pass  the  title  to  land,  will  not  sus- 
tain ejectment  Prentice  v.  Steams,  113  U.  S.  486, 
28  L.  ed.  1060. 

In  Bonaffon  v.  Peters,  134  Pa.  180,  the  plaintiff 
offered  in  evidence  a  deed  to  himself  made  by  a 
third  person  who  was  not  shown  to  have  been  in 
possession  or  to  have  had  title:  this  was  held  insuf- 
ficient to  maintain  the  action. 

A  partition  deed  of  all  the  right,  title,  and  inter- 
est,—estimated  at  a  certain  number  of  acres-of 
heirs  in  a  tract  of  land  of  which  certain  unidenti- 
fied lots  had  been  conveyed  by  their  ancestor,  con- 
fers a  prima  facie  title  upon  the  grantee  sufficient 
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hanging  of  a  wall  over  land  belonging  to  the 
plaintiff. 

tiherry  v.  Frecking,  4  Duer,  462. 

The  grantee  of  a  right  to  herbage,  although 
he  has  not  the  grant  of  the  soil,  has  a  sufficient 
interest  to  maintain  ejectment. 

Wheeler  v.  Toidsan,  Hardres,  880. 

Ejectment  has  been  repeatedly  sustained 
figainst  parties  using  the  surface  of  a  piece  of 
eround. 

Etz  V.  Daily,  20  Barb.  88;  Wieeling,  P.  dk 
B.  B.  Oo,y,  WarreU,  122  Pa.  613. 

So  ejectment  may  be  maintained  for  an  ease- 
ment. 

Pittsburgh  AL,  E,  B.  Go.  v.  Bruce,  102  Pa. 


28;  Olivffr  ▼.  PitUirarg,  V.&CB  Go.  181  Pa. 
408;  Carpenter  v.  Ostoego  &  8.  B,  Go.  24  N.  Y. 
655;  Jackson  y.  May,  16  Johns.  184;  Loner  v. 
New  York  Cent.  B  Co.  42  Barb.  465;  Sharpe 
V.  St.  Louis  dhS.  B.R  Co.  49  Ind.  296;  Wager 
V.  Troy  Union  B.  Co.  25  N.  Y.  626;  Wright 
V.  Garter,  27  N.  J.  L.  76. 

In  Pennsylvania  ejectment  is  an  equitable 
remedy. 

PedfUs  V.  Beading,  8  Serg.  &  R.  484. 

This  is  not  the  case  of  a  church  corporation 
or  a  body  with  limited  powers  granting  a  right 
of  burial  as  in  Kincaid^s  App.,  o6  Pa.  411. 

See  Craig  v.  First  PreAy.  Church  of  PitU- 
burgh,  88  Pa.  42. 


to  support  an  action  of  trespass  to  try  title  for  all 
the  tract  except  such  as  can  be  shown  to  have  been 
legally  conveyed  by  the  ancestor.  Hitchler  v. 
Scanlan  (Tex.)  March  1, 1802. 

An  action  of  ejectment  can  be  mainta^ed  on  a 
title  by  estoppel.  Stoddard  v.  Chambers,  48  U.  B. 
2  How.  284, 11  L.  ed.  289;  Dickerson  v.  Colgrove,  100 
U.  8.  578,26  L.  ed.  818:  Kirk  v.  Hamilton,  102  U.  8. 
«8, 28  L.  ed.  79. 

The  holder  of  the  legal  title  to  land,  although  a 
trustee  for  a  third  person,  is  the  real  party  In  in- 
terest, and  may  sue  in  his  own  name  to  recover 
possession.    Anson  v.  Townsend,  73  CaL  416. 

One  who  baa  conveyed  land  which  is  in  the  ad- 
verse  possession  of  a  third  party  under  a  claim  of 
right,  may  after  such  conveyance  maintain  eject- 
ment in  his  own  name,  the  recovery  inuring  to  the 
Iwneflt  oflthe  grantee.  Davis  v.  Curry,  85  Ala.  188; 
Boranton  v.  Ballard,  84  Ala.  402 ;  Bounaon  v.  Mor- 
gan, 86  Ala.  818. 

Plaintiff  in  ejectment  may  recover  if  he  shows 
that  he  has  a  claim  to  the  property  by  color  of  title 
as  against  a  defendant  who  claims  only  by  his  pos- 
session, unless  at  the  time  defendant  entered  Into 
poeseeslon  the  plaintiff  had  abandoned  his  posses- 
sion or  right  of  property.  Douglass  v.  Ruffln,  88 
Kan.  680;  Gllmore  v.  Norton,  10  Kan.  491:  Duffey  v. 
Rafferty,  15  Kan.  1;  Mooney  v.  Olsen,  21  Kan.  607; 
HoUenback  v.  Ess,  81  Kan.  88. 

But  a  person  in  whom  the  equitable  title  and  the 
right  of  possession  conjoin  will  not  be  denied  re- 
lief at  law  merely  because  the  naked  legal  title  is 
held  by  a  person  not  a  party.  Bartlett  v.  Borden, 
13  Bush,  46. 

One  having  a  mere  naked  legal  title  to  land  in 
which  he  has  no  beneficial  interest,  and  in  respect 
to  which  he  has  no  duty  to  perform,  cannot  main- 
tain ejectment  against  the  equitable  owner,  or  any 
one  having  an  equitable  interest  therein  with  a 
present  right  of  possession.  Bassett  v.  Hinckley, 
124  111.  82. 

To  maintain  ejectment  or  the  statutory  substi- 
tute for  it  in  Alabama  the  plaintiff  must  have  title 
and  right  of  possession  at  the  commencement  of 
the  suit,  and  that  title  must  continue  to  the  trial. 
This  is  the  rule  so  far  as  the  recovery  of  possession 
is  concerned.  Scranton  v.  Ballard,  64  Ala.  402; 
Hairston  v.  Dobbs,  80  Ala.  689;  Goodman  v.  Winter, 
64  Ala.  411;  Pollard  v.  Hanrick,  74  AU.  ^4;  Green 
V.  Jordan,  88  Ala.  220. 

A  plaintiff  although  having  title  at  the  com- 
mencement of  the  action,  cannot  recover  if  the 
title  is  terminated  pending  the  action,  either  by 
voluntary  conveyance  or  otherwise.  Brunson  v. 
Morgan,  86  Ala.  818. 

And  one  who  has  only  an  equitable  title  at  the 
time  of  bringing  his  action  cannot  maintain  the 
action  by  acquiring  the  legal  title.  Green  v.  Jor- 
dan. Buvra;  Collins  v.  Ballow,  72  Tex.  880. 

In  Lauriasint  v.  Doe,  25  Miss.  177.  it  was  held  that 
in  order  to  sustain  an  action  of  ejectment  the 
plaintiff^B  lessor  must  have  bad  legal  title  at  time 
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of  demise  laid  and  at  time  of  the  oommenoemeiit 
of  the  action.    See  also  Adams,  BJectment,  82. 

4.  But  as  aga/fngt  an  intruderfposMsaion  irfll  sufiee. 

Recovery  may  be  had  in  some  oases  on  bare  pos- 
session only,  as  where  there  has  been  an  act- 
ual ouster  of  tenants,  or  against  a  trespasser  with- 
out color  of  title.  Towke  v.  DarvalU  5  lAtL  817: 
Bagley  v.  Kennedy,  85  Ga.  708. 

Possession  is  prima  fade  evidence  of  title,  and 
sufficient  to  maintain  ejectment  against  a  mere 
naked  trespasser.  MoLawrin  v.  Salmons,  11  & 
Hon.  96;  Plume  v.  Seward,  4  Cal.  94;  Hutchinson  v. 
Perley.  4  OaL  88,  60  Am.  Deo.  678;  Winaos  v.  Chris- 
ty, 4  CaL  70;  Sacramento  Valley  R.  Oo.  v.  Moffatt 
7  Cal.  679;  Nagle  v.  Macy,  9  CaL  427. 

Even  where  title  may  be  shown  to  exist  in  an- 
other. Bequetfa  v.  Cauldfleld,  4  Cal.  278;  Turner  v. 
Aldridge,  McAlL  232. 

Recovery  can  be  had  in  ejectment  on  proof  of 
prior  possession  against  one  not  showing  a  better 
right,  or  an  intruder.  Dothard  v.  Denson,  79  Ala. 
541 :  McCall  v.  Doe,  17  Ala.  588 ;  Ashmead  v.  WilBon, 
22Fla.  269;  Probst  v.  Domestic  Missions  Trustees, 
8N.M.287. 

One  who  has  been  expelled  from  a  part  of  the 
public  domain  which  he  had  enclosed,  by  threats 
of  others  having  no  better  title,  after  a  proper  de- 
mand for  restoration  of  the  possession,  can  main- 
tain ejectment,  under  N.  M.  Comp.  JLaws,  <  ISTQi,  al- 
lowing the  action  for  a  mining  dalm  or  any  other 
real  estate  from  wbicb  a  party  has  been  wrong- 
fully ousted.  New  Mexico,  R.  O.  &  P.  R.  Co.  v. 
Crouch,  4  N.  M.  141. 

Though  a  purchaser  from  an  executor  at  private 
sale,  with  bond  for  tities  and  part  of  the  purchase 
money  paid,  may  have  aoqub^ed  no  title  to  or  in- 
terest in  the  land,  yet,  being  told  by  tbe  executor 
to  go  and  take  possession,  he  has  a  right  to  the 
possession  as  against  an  intruder,  and  oan  sne  oat 
the  statutory  process  to  expel  him.  Bagley  v. 
Stephens.  78  Ga.  804. 

Possession  at  time  of  defendant*s  entry  Is  foif- 
flcient  on  which  to  recover  against  one  showing  no 
titie  in  himself.    Sherin  v.  Brackett,  86  Minn.  15S. 

For  against  such  an  one  possession  is  title.  Wil- 
der V.  St.  Paul,  12  Minn.  192;  Rau  v.  Minnesota  Val- 
ley R.  Co.  18  Minn.  442. 

The  plaintiff  must  recover  on  the  strength  of  Us 
own  titie.  But  actual  prior  possession  is  strong 
enough  to  enable  recovery  from  a  mere  trespasser. 
A  mere  Intruder  cannot  enter  on  a  person  actuallr 
seised  and  eject  him  and  then  question  his  title  or* 
set  up  an  outstanding  title  in  another.  Christy  v. 
Scott.  65  U.  S.  14  How.  282, 14  L.  ed.  422;  Wilson  v. 
Fine,  38  Fed.  Rep.  789 ;  American  Mortg.  Co.  v.  Hop- 
per, 48  Fed.  Rep.  47. 

In  Smith  v.  Lorillard,  10  Johns.  888.  T.  had  en- 
tered into  possession  of  land  in  New  York  in  179 
on  which  he  had  built  a  house,  and  continued  to 
possession  until  his  death  in  1775.  His  family  con- 
tinued in  possession  until  expelled  by  the  Britiah 
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Where  a  right  is  granted;  sach  as  the  right 
here,  a  base  fee  is  conveyed. 

Mount  Moriah  Cemetery  A890.  v.  Com.  81 
Pa.  235,  22  Am.  Rep.  748. 

Id  cases  of  church  cemeteries  or  public 
burial  grounds,  the  trustees  or  authorities  have 
no  power  to  sell  the  fee  even  if  they  attempt 
to  do  so. 

VieU  V.  Osgood,  8  Barb.  180. 

A  different  principle  governs  the  case  of  in- 
dependent cemeteries.  Whether  they  be  joint- 
stock  companies  or  corporations,  it  seems  that 
the  holders  of  lots  in  them  would  possess  fee- 
simple  titles  and  could  exercise  rights  of  own- 


ership and  control  over  the  same,  consistent 
with  the  purpose  for  which  the  said  lots  were 
sold  in  as  full  a  manner  as  over  any  other  rea> 
property. 

17  Am.  L.  Rev.  199;  19  Am.  L.  Reg.  N.  S. 
«9;  ife  Brick  Pretby,  Church,  8  Edw.  Ch.  185, 
6  L.  ed.  611;  Windt  v.  German  Btf,  Church, 
4  Sandf.  Ch.  474,  7  L.  ed.  1176. 

In  the  case  in  hand  the  land  was  purchased 
for  the  purpose  of  creating  a  cemetery  and  sell- 
ing the  lots  for  private  gain.  Tilford  owned 
the  fee  and  had  the  unquestioned  right  to  dis- 
pose of  it.  He  panted  certain  lots  for  the  en- 
tire and  exclusive  purpose  of  interment  or 


in  1776 ;  and  no  poneaslon  was  tbereaf  ter '  taken  of 
the  premises  until  1706  when  L.  entered  as  a 
bona  fide  purohaser,  and  oontinued  in  possesBlon 
until  1810,  when  the  heirs  of  T.  brought  action  to 
recover  in  ejectment.  It  was  held  that  the  prior 
poflscsBion  of  T.  was  prima  facie  evidence  of  right, 
and  tbat  it  was  not  necessary  that  the  plaintiff 
should  show  either  a  pomeesion  of  SO  years,  or  a 
paper  title,  Kent,  Ch,  J.,  said :  "That  the  first  pos- 
seeslon  should  in  such  cases  be  the  better  evidence 
of  right,  seems  to  be  the  just  and  necessary  infer, 
ence  of  law.  The  ejectment  is  a  possessory  action, 
and  possession  is  always  presumption  of  right,  and 
it  stands  good  until  other  and  stronger  evidence 
destroys  that  presumption.  This  presumption 
of  right  every  possessor  of  land  has,  in  the  first  in- 
stance :  and  after  a  continued  possession  for  twenty 
years,  under  a  pretense  or  claim  of  right,  the  actual 
possession  ripens  into  a  right  of  possession  which 
will  toU  an  entry.  But  until  the  posBeesloa  of  the 
tenant  has  become  so  matured.  It  would  seem  to 
follow,  that  if  the  plaintiff  shows  a  prior  posses- 
sion und  upon  which  the  defendant  entered  with- 
out its  having  been  formally  abandoned,  as  dere- 
lict, the  presumption  which  arose  from  the  tenant^s 
possession  is  transferred  to  the  prior  possession  of 
the  plaintiff,  and  the  tenant  to  recall  that  presump- 
tion must  show  a  still  prior  possession,  and  so  the 
presumption  may  be  removed  from  one  side  to  the 
other,  totie»qMntie9^  until  one  parts'  or  the  other  has 
shown  a  possession  which  cannot  be  over-reached, 
or  put  an  end  to  the  doctrine  of  presumptions 
founded  on  mere  possessions,  by  showing  a  regular 
legal  title,  or  right  of  possession." 

This  doctrine  is  sustained  by  the  following  cases: 
Da^-ls  V.  Easley,  13  III.  192:  Brooks  v.  Bruyn,  18  IlL 
£41 :  Barger  v.  Hobbe,  67  111.  908 ;  Hubbard  v.  Little, 
9  Cush.  475 ;  Jones  V.  Easley,  68  Ga.  454;  Christy  v. 
Scott.  66  U.  8. 14  How.  28Se,  14  L.  ed.  423 :  Whitney 
V.  Wright,  16  Wend.  ITl ;  Thompson  v.  Burhans, 
79  N.  r.  98 ;  Kinney  v.  Harrett,  46  Mich.  87 :  Bates 
V.  Campbell,  25  Wis.  618;  Yates  v.  Yates,  76  N.  C. 
142 ;  Findley  v.  Johnson,  84  Ga.  69 ;  McWhorter  v. 
Heltzell,  124  Ind.  129 ;  Wilson  v.  Palmer,  18  Tex.  592: 
Tapscott  V.  Cobbe,  11  Gratt.  172 ;  Bird  v.  Lisbros,  9 
■Cal.  1 :  Den  v.  Morris,  7  N.  J.  L.  7, 11  Am.  Dec.  608; 
Doe  V.  Cooke,  7  Bing.  846. 

A  person  in  possession  of  real  property  in  Alaska 
may  maintain  ejectment  therefor  where  ousted  by 
a  mere  intruder.  Campbell  v.  Silver  Bow  Basin 
Minn.  Co.  49  Fed.  Rep.  47,  7  U.  8.  App.  71. 

Though  plaintiff  in  ejectment  must  in  Oregon 
have  a  legal  estate,  actual  possession  at  the  time 
of  the  ouster  is  a  sufficient  estate  against  a  mere 
intruder.  American  Mortg.  Co.  v.  Hopper,  48  Fed. 
Bep.  47. 

The  possessory  right  to  land  on  which  an  ice- 
house was  standing  at  the  time  Alaska  was  ceded 
to  the  United  States,  although  it  had  not  been 
granted,  is  sufliclent  to  sustain  an  action  for  pos- 
session against  a  mere  intruder,  under  the  statutes 
of  Oregon,  which  are  applicable  to  Alaska,  giving 
any  person  who  has  a  legal  estate  and  a  present 
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right  to  possession  the  right  to  recover  it.  Haltem 
V.  Bmmons,  46  Fed.  Bep.  462. 

As  against  a  mere  intruder,  plaintiff  in  eject- 
ment is  entitled  to  recover  on  showing  that  his  an- 
cestor, under  whom  he  claims  as  heir,  died  in  pos- 
session. Mobley  v.  Bonner,  69  Pa.  481;  West  v. 
Pine,  4  Wash.  O.  C.  09L 

Twelve  or  thirteen  years*  seisin  of  freehold  and 
dying  seised  gives  prima  facie  a  right  to  maintain 
ejectment  against  a  tortious  holder.  Den  v.  Mo- 
Cann,  8  N.  J.  L.  81. 4  Am.  Dec.  384. 

A  possession  of  eight  or  ten  years  under  claim 
and  color  of  title  is  sufiioient  to  entitle  a  plaintiff 
in  ejectment  :to  recover  against  a  trespasser. 
Jackson  v.  Harder,  4  Johns.  2(B,  4  Am.  Dec.  202. 

Prior  possession  of  unsurveyed  government 
lands  is  sufficient  to  sustain  ejectment  against  a 
mere  trespasser  although  Act  of  Congress,  F6b.  26, 
1886,  declares  the  Inclosure  of  such  lands  to  be  un- 
lawful.   Gonder  v.  Miller  (Nev.)  July  27, 1891. 

a. '  What  eangtUvln  possessfon. 

On  the  subject  of  what  constitutes  actual  pos- 
session, Field,  Ch,  J.,  in  Coryell  v.  Cain,  16  CaL  567, 
said :  ^'By  actual  possession  is  meant  a  subjection  to 
the  will  and  dominion  of  the  claimant,  and  is 
usually  evidenoed  by  occupation,  by  a  substantial 
inclosure,  by  cultivation,  or  by  appropriate  use,  ac- 
cording to  the  particular  locality  and  quality  of 
the  property." 

Maintenance  of  fences  around  a  vacant  lot,  and 
payment  of  taxes  upon  it,  constitutes  sufilcicnt 
prior  possession  to  sustain  an  action  of  ejectment. 
Baum  V.  Reay  (Cal.)  Feb.  6,  1892. 

Mr,  Justice  Story  in  Blllcott  v.  Pearl,  35  U.  8. 10 
Pet.  441,  9  L.  ed.  487,  said  tbat  no  authority  vras 
needed  for  so  plain  a  proposition  as  that  "^  con- 
stitute actual  possession  it  is  not  necessary  that 
there  should  be  any  fence  or  inclosure  of  the  land." 

In  order  to  enable  one  to  recover  on  possession 
alone  in  an  action  of  trespass  to  try  title,  the  pos- 
session should  be  actual  and  corporeal,  and  not 
constructive.  Lea  v.  Hernandez,  10  Tex.  187; 
Conn.  V.  Franklin  (Tex.)  March  1, 1892. 

The  making  of  one  crop  of  land  is  not  sufficient 
possession.    Conn.  v.  Franklin,  euprct. 

To  constitute  possession,  mere  assertion  of  title 
and  the  exercise  of  casual  acts  of  ownership,  are 
not  sufficient:  there  must  be  bona  fide  occupation, 
a  posaeftsio  pedis,  a  subjection  to  the  will  and  con- 
trol.   Plume  V.  Seward,  4  Cal.  94. 

A  trustee  in  whom  the  fee  of  land  is  vested  as  a 
perpetual  right  of  way  for  all  railway  companies 
doing  business  within  the  city  has  not  the  posses- 
sion necessary  to  maintain  ejectment  against  one 
of  the  companies  for  a  misuser.  Ely  ton  Land  Co. 
V.  South  &  North  Ala.  R.  Co.  (Ala.)  Nov.  24, 1891. 

One  who,  having  a  deed  to  land  which  he  knows 
does  not  confer  title,  has  entered  on  the  land  and 
begun  the  erection  of  a  shanty  on  two  different  oc- 
casions, but  is  driven  off  each  time,  and  the  shanty 
torn  down,  after  which  nothing  is  done  for  three 
years,  when  he  brings  an  action  of  ejectment,  has 
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sepultare.  And  the  f^SLHi  of  the  entire  and 
exclusive  use  of  anything  is  always  held  to  be 
a  grant  of  the  thing  itself. 

Morris  v.  Phaler,  1  Watts,  889;  SiU's  App. 
1  Grant,  Cas.  285. 

Trespass  quare  clausum  fregit  can  also  be 
maintained  for  burial  lots  by  the  heir,  and  pos- 
session is  the  gist  of  that  action. 

Meagher  Y.  DrueoU,  99  Mass.  381,  96  Am. 
Dec.  759. 

It  is  difScult  to  conceive  of  any  use  of  the 
surface  of  ground  after  that  ground  is  granted 
for  the  entire  and  exclusive  use  of  interment  or 
sepulture. 


Busmrd  Y.>Gapel,  8  Barn.  &  C.  150. 

The  devise  of  the  rent,  profit,  and  income  of 
land  is  a  devise  of  the  land  itaelf . 

Anderson  v.  Qreble,  1  Ashm.  188;  Claremont 
Bridge  I^oprs.  v.  Rapce,  42  Vt.  780;  Heitlint 
V.  Shippam,  5  Bam.  &  C.  221;  Bexy,  ChtUea 
WaUr  Works  Co.  5  Barn.  &  Ad.  156. 

In  Bennett  v.  Gvlver,  27  Hun,  554,  the  plain- 
tiff's father  conveyed  land  to  a  cemetery  asso- 
ciation for  burial  purposes  only.  And  it  was 
provided  that  in  case  of  the  nonfulfillment  of 
the  contract  by  the  cemetery  company,  the 
righi  to  the  soil  in  which  no  interments  had 
been  made,  should  revert  to  the  grantor. 


no  such  poflBeasion  as  will  support  the  action. 
Reay  v.  Butler  (Cal.)  June  18, 1882. 

Actual  personal  presence  of  defendants  on  the 
land  at  the  time  of  the  institution  of  the  action  is 
not  necessary  to  the  maintenance  of  ejectment,  but 
any  subjection  of  the  property  to  their  will  and  do- 
minion is  sufficient.  Bell  v.  Fozen,  U  Bawy.  499, 42 
Fed.  Hep.  766:  QuicksUver  Mln.  Co.  v.  Hicks,  4 
Sawy.  688;  Gamer  v.  Marshall,  9  CaL  208. 

It  is  sufficient  if  there  is  continuous  dominion 
evidenced  by  continuous  acts  of  ownership.  Cole- 
man v.  Billings,  89  III.  189. 

A  purchaser  of  land  has,  for  the  purposes  of 
ejectment,  constructive  possession  of  all  the  land 
described  in  his  deed,  which  is  not  interfered  with 
by  a  subsequent  deed  by  the  vendor  covering  part 
of  the  same  territory.  White  v.  Ward.  86  W.  Va. 
418. 

5.  TUle  acquired  by  limitation  fs  sufficient. 

BJeotment  may  be  maintained  upon  a  title  ac- 
quired solely  by  limitation.  Roemer  v.  Meyer 
(Tex.)  Oct.  20, 1891. 

One  who  has  been  dispossessed  in  an  action  of 
forcible  entry  and  detainer  of  land  which  he  has 
held  adversely  and  continuously  for  more  than 
twenty  years  may  maintain  ejectment  therefor. 
Murray  v.  Hoyle,  92  Ala.  66^:  Farmer  v.  Bslava,  11 
Ala.  1028:  Barclay  v.  Smith,  06  Ahi.  880;  Wilson  v. 
Olenn,  08  Ala.  888. 

Plaintiff  in  ejectment  claiming  title  by  adverse 
possession  need  not  trace  title  back  to  the  Com- 
monwealth.   Taylor  v.  Arnold,  18  Ky.  L.  Rep.  616. 

Possession  of  land  by  plaintiff  and  his  grantors 
under  color  of  title,  for  more  than  forty  years, 
gives  him  sufficient  title  to  maintain  ejectment 
therefor.  Spies  v.  Rome,  W.  &  O.  B.  Co.  89  K.  T.  S. 
R.764. 

Plaintiits  in  an  action  of  ejectment  are  entitled 
to  recover  where  they  had  been  in  open,  notori- 
ous, and  adverse  possession  of  the  premises  for  ten 
years  before  the  defendant  entered  thereon,  though 
they  show  no  paper  title.  Baker  v.  Ferguson  (Mo.) 
May  17, 1888. 

Under  the  organic  Act  of  the  territory  of  Alaska 
of  May  17, 1884,  providing  that  persons  should  not 
be  disturbed  in  possession  of  any  lands  actually  in 
their  use  or  occupation,  the  possession  founded  on 
use  and  occupation  ia  a  sufficient  legal  estate  and 
right  to  present  possession  to  sustam  ejectment 
for  lands  taken  by  a  deputy  collector  of  customs 
under  claim  that  they  are  part  of  a  military  reser- 
vation.   Miller  V.  Blackett,  47  Fed.  Rep.  647. 

Prior  possession  unaccompanied  with  any  title  or 
right  will  not  entitle  plainfcifl  to  recover  in  eject- 
ment against  a  defendant  in  actual  possession  of 
Indian  land  properly  patented  to  a  member  of  the 
Shawnee  tribe,  since  deceased,  claiming  color  of 
title  and  possession  under  a  deed  from  the  chiefs 
of  the  tribe,  approved  by  the  secretary  of  the  in- 
terior.   0*Brien  v.  Bugbee  (Kan.)  April  11, 1891. 

6.  Eijeetment  VPIU  not  lie  to  recover  an  ecuement. 
Ejectment  cannot  be  mamtalned  to  recover  a 
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mere  easement.  Bacme  v.  Crotsenberg,  61  Wi& 
48L 

Kjectment  cannot  be  mamtalned  to  recover  a 
private  right  of  way  across  lands  of  another. 
Fritschie  v.  Fritschie,  H  Wis.  270. 

Ejectment  will  not  lie  in  favor  of,  or  against,  a 
party,  to  try  his  ri^ht  to  enjoy  an  easement  in  land. 
Childs  V.  Chappell,  9  N.  Y.  246;  Wood  v.  Truckee 
Tump.  Co.  24  Cal.  488;  San  Francisco  v.  Caiderwood, 
31  Cal.  589,  91  Am.  Deo.  642. 

A  corporation  cannot  recover  in  ejectment  a 
right  of  way.    Racine  v.  Crotsenberg,  tuprcu 

But  Visalia  v.  Jacob,  66  Cal.  484,  |62  Am.  Rep. 
806),  was  an  action  of  ejectment  to  recover  part  of 
a  public  street.  The  court  said:  ^  An  action  of 
ejectment  may  be  maintained  by  a  municipal  cor- 
poration for  the  recovery  of  the  posseesion  of  a 
street  wrongfully  possessed  by  an  individual, 
whether  the  corporation  owns  the  fee,  or  the  ad- 
joining proprietor  retains  it." 

Ejectment  will  not  lie  to  recover  the  use  of  ao 
alley.    Taylor  v.  Gladwin,  40  Mich.  282. 

Ifjectment  will  not  lie  in  favor  of  the  public  to 
keep  a  street  clear  of  unauthorized  impedlmentEL 
Bay  County  v.  Bradley,  89  Mich.  163. 

But  it  has  been  held  that  ejectment  would  lie  for 
titles.  Dean  &  C.  of  Windsor  v.  Gover,  3  Wms. 
Saund.  304,  note  is. 

And  for  common  appurtenant.  Mellington  v. 
Goodtitle,  Andr.  106. 

And  by  the  grant  of  a  boilery  of  salt  the  land 
passes.    Co.  Litt.  4  h. 

And  by  the  grant  of  growing  trees.  Ive  v.  Sams, 
2  Cro.  Eliz.  622. 

A  right  reserved  by  the  vendor  of  land  to  con- 
struct and  use  wharves  extending  from  such  land, 
is  an  incorporeal  hereditament  and  cannot  be  re- 
covered by  an  action  in  the  nature  of  ejectment, 
since  no  possession  can  be  given  of  such  a  species  of 
property.  Parker  v.  West  Coast  Pack.  Co.  5  L.  B. 
A.  61, 17  Or.  610. 

a.  Action  Ity  riparian  oumer. 

In  Nichols  V.  Lewis,  15  Conn.  143,  where  the  plain- 
tiff had  built  a  wharf  between  high  and  low  water 
mark  it  was  held  that  he  had  such  an  interest  in 
the  soil  as  would  sustam  ejectment. 

Ejectment  is  the  proper  form  of  remedy  where 
the  defendants  have  entered  upon  the  land  of  a 
city,  have  put  structures  Thereon,  and  are  xuAnf 
the  same  mainly  for  their  private  purposes,  and 
have  erected  a  wharf  and  pier  and  are  takinf 
wharfage  thereon.  New  York  v.  Law,  126  N.  X. 
880. 

The  remedy,  if  any,  in  favor  of  a  riparian  owner 
against  persons  who  have  taken  possession  of  and 
erected  buildings  on  the  shore  land  between  high 
and  low  water  mark,  the  title  and  right  to  dispoap 
of  which  is  vested  in  the  state  and  reserved  froni 
sale  by  the  Constitution,  is  in  equity,  and  not  by 
an  action  in  the  nature  of  ejectment.  Pierce  v. 
Kennedy,  2  Wash.  824. 
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The  coart  held  ejectment  would  lie  to  re- 
cover the  land  unsold  against  the  purchaser  of 
the  rights  of  the  cemetery  association,  on  an 
execution  against  it,  who  nad  been  put  in  pos- 
session of  the  cemetery  by  the  sheriff. 

In  Seymour  v.  Page,  33  Conn.  61,  the  grant 
was  for  a  burial  place  and  no  other  purpose, 
and  it  was  held  the  grantee  took  a  qualif  ed 
fee. 

Where  land  has  been  devoted  to  burial  pur- 
poses the  city  authorities  cannot  under  a  stat- 
utory authority  devote  the  land  to  other  pur- 
poses. 

Stockton  V.  Newark,  42  N.  J.  Eq.  581:  ifew#- 
eeau  v.  Troy^  40  How.  Pr.  4»2;  Chatham  v. 


Brainerd,  11  Conn.  66;  Evergreen  Cemetery 
As90,  v.  Ifew  Hawn,  48  Conn.  284,  21  Am. 
Rep.  643;  Lake  View  v.  Leiz,  44  III.  81;  Be 
Egypt  Street,  2  Grant,  Cas.  455;  Oumberfs  App, 
110  Pa.  496;  Morelandv.  Richardson,  22  Be&Y, 
596. 

Mee»r8,  John  H.  Read  and  Silas  W» 
Pettit,  for  appellee: 

The  right  to  a  lot  of  ground  for  burial  pur- 
poses is  a  usufructory  one  only— a  mere  license 
— and  not  the  subject  of  an  action  of  ejectment. 

KincaicPs  App.  66  Pa.  411;  affirmed  in  Craiff 
V.  PKret  Presby,  Church  of  Pittsburgh,  88  Pa.  42. 

Where  the  erant  was  of  *'the  exclusive 
right  and  privilege  of  boring  for  salt,  oil,  or 


b.  Mining  rigMs, 

A  privilege  to  dig,  not  amountln^r  to  an  actual 
demise,  is  an  incorporeal  hereditament  for  which 
ejectment  will  not  lie.  Beatty  v.  Gregory,  17  Iowa, 
U6, 85  Am.  Deo.  640. 

A  lessee  of  mining  interest  until  be  has  taken  act- 
ual posBeflsion  of  some  part  of  the  land,  has  only 
a  floating  and  indefinite  right,  for  the  recovery  of 
which  he  cannot  maintain  ejectment.  Harlow  v. 
Lake  Superior  Iron  Co.  86  Mich.  106. 

Under  a  deed  reserving  mining  rights,  and  pro- 
Tiding  that  if  the  owner  of  the  reserved  rights  per- 
manently occupies  the  surface  he  shall  comi^en- 
sate  the  owner  of  the  fee,  ejectment  will  not  He  for 
those  parts  of  land  necessarily  occupied  by  shafts, 
or  other  mining  excavations  or  erections  used 
solely  for  mining  purposes;  their  use  is  in  the  nat- 
ure of  an  easement  appurtenant  to  tbe  mine. 
ErickBon  v.  Michigan  Land  &  Iron  Co.  SO  Mich.  610. 

Where  mines  have  not  been  opened  and  the  les- 
see has  never  been  in  possession,  there  can  be  no 
recovery  by  ejectment  of  the  interest  acquired  un- 
der a  lease  for  ninety-nine  years  for  a  share  of  the 
profits,  which  obligates  the  lessee  to  test  the  lands. 
Petroleum  Co.  v.  Coal,  Coke  &  Mfg.  Co.  80  Tenn. 
881. 

But  a  licensee  who  has  taken  possession  of  min- 
ing lands  and  expended  money  and  labor,  has  such 
an  interest  in  real  estate  as  will  enable  him  to 
maintain  ejectment.  Beatty  v.  Gregory,  17  Iowa, 
116,  86  Am.  Dec.  546;  Adams,  Ejectment,  20. 

The  ownership  of  a  coal  bed  is  a  corporeal  inter- 
est in  land  to  recover  which  ejectment  will  lie. 
Comyn  v.  Ksoieto,  Cro.  Jac.  150;  Caldwell  v.  Fulton, 
81  Pa.  488,  72  Am.  Dec.  760. 

In  Fenner  v.  Rejmolds,  28  Pa.  190,  a  plaintUf  in 
ejectment  was  allowed  to  recover  possession  of  a 
mine  which  he  had  described  as  land,  though  the 
conveyance  to  him  was  not  of  the  tract  of  land,  but 
of  coaL  • 

Possession  taken  under  a  lease  of  mineral  rights 
for  a  specified  period,  is  actual  though  qualified, 
and.  is  essential  to  prosecute  the  purposes  of  the 
lease,  and,  though  given  to  effectuate  incorporeal 
rights,  is  still  a  substantial  possession  and  the  prop- 
er subject  of  ejectment.  Karns  v.  Tanner,  66  Pa, 
297. 

The  right  to  quarry  and  remove  limestone  is  an 
incorporeal  hereditament,  and  is  an  interest  in,  or  a 
right  arising  out  of,  land,  and  as  such  constitutes, 
under  the  Virginia  statute,  a  foundation  for  an  ac- 
tion of  ejectment.    Reynolds  v.  Cook,  88  Va.  817. 

7.  FixiureB, 

Where  by  agreement  the  right  to  occupy  certain 
real  estate  for  the  purpose  of  erecting  permanent 
fixtures  is  granted  by  the  owner  of  the  fee  and 
likewise  the  right  to  use  the  fixtures  in  common, 
and  one  of  the  tenants  is  excluded  froifi  the  pos- 
sessioa.  ejectment  is  his  remedy.  Hill  v.  Hill,  48 
Pa.  521. 
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8.  Action  hy  owner  of  dominant  estate. 

The  owner  of  the  soil  subject  to  an  easement  who 
has  not  only  the  freehold  but  tbe  right  to  the  posses- 
sion as  against  a  wrongdoer,  may  recover  in  eject- 
ment subject  to  the  easement.  Weisbrod  v.  Chi- 
cago 8c  N.  W.  B.  Co.  21  Wis.  602;  Gardiner  v. 
Tisdale,  2  Wis.  158,'60  Am.  Deo.  407. 

Ejectment  can  be  maintained  for  premises  which 
are  subject  to  an  easement  of  the  defendant, 
where  plaintlff^s  rights  in  the  land  are  denied. 
The  Edmondson  Island  Case,  42  Fed.  Rep.  15. 

The  existence  of  an  easement  is  no  bar  to  the 
right  of  the  owner  of  the  fee  to  recover.  Blake  v. 
Ham,  68  Me.  4SC;  Bradbury  v.  Cony,  59  Me.  409. 

Ejectment  will  lie  to  recover  possession  of  the 
soil  subject  either  to  a  public  or  private  easement 
over  it.  Tillmes  v.  Marsh,  67  Pa.  507;  Cooper  v. 
Smith,  9  Berg.  &  R.  26, 11  Am.  Dec.  658. 

The  sheriff  may  give  possession  subject  to  the 
easement.   Tillmes  v.  Marsh*  supra. 

a.  Land  subject  to  the  easement  of  a  highway. 

An  action  in  ejectment  will  lie  in  case  of  ouster, 
where  lands  are  held  in  fee  subject  to  the  right  of 
the  public  to  use  as  a  highway.  Westlake  v.  Koch, 
20  N.  Y.  8.  R.  288;  Wager  v.  Troy  Union  R.  Co.  26 
Y.  626;  Reformed  Church  of  Gallupville,  65  N.  Y. 
160. 

It  is  the  settled  law  that  the  owner  of  the  soil 
may  maintain  ejectment  for  a  part  of  the  highway 
i Uegally  appropriated  by  a  third  party.  Wright  v. 
Carter,  27  N.  J.  L.  88. 

In  Ooodtttle  v.  Alker,  1  Burr.  143,  Lord  Mansfield, 
announced  tbe  doctrine  that  ejectment  will  lie  by 
the  owner  of  the  soil  for  land  which  is  subject  to  a 
passage  over  it  as  the  king^s  highway. 

But  in  Cincinnati  v.  White,  81  U.  8.  6  Pet.  481,  8 
L.  ed.  452,  this  doctrine  was  disapproved.  And  in 
Connecticut  the  contrary  doctrine  has  been  as- 
serted. Stiles  V.  Curtis,  4  Day,  328;  Peck  v.  Smith, 
1  Conn.  108,  6  Am.  Dec.  216. 

One  may  recover  his  land  covered  by  a  highway, 
in  ejectment.  Goodtitle  v.  Alker,  1  Burr.  148; 
Alden  v.  Murdock,  18  Mass.  256;  Stackpole  y. 
Healy,  16  Mass.  38, 8  Am.  Dec.  121. 

One  who  has  the  freehold  of  the  land  over  which 
a  highway  runs  may  maintain  ejectment  for  en- 
croachments upon  the  highway.  Etz  v.  Daily,  20 
Barb.  82. 

In  this  case  the  plaintiff  had  conveyed  a  farm  to 
the  defendant  excepting  therefrom  land  within  its 
boundaries  which  was  included  in  a  highway. 
The  defendant  thereafter  dug  up  the  road  and  ran 
a  water  pipe  across  it:  set  out  trees,  and  piled  stone, 
etc..  within  its  limits. 

Up  to  the  time  of  this  case  the  question  here  pre- 
sented had  not  been  adjudged  in  New  York  al- 
though tbe  doctrine  laid  down  herein  had  been  on 
several  occasions  asserted  from  the  bench.  Jack- 
son V.  Hathaway,  16  Johns.  458,  8  Am.  Dec.  268; 
Saunders  v.  Wilson,  16  Wend.  889;  Pearsail  v.  Post* 
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minerals/'  upon  certain  land,  it  was  held  that 
under  the  authority  of  Funk  r.  Haldeman,  58 
Pa.  229,  it  was  not  a  conveyance  of  the  min- 
€ra],  but  only  a  right  to  sever  and  take  it.  and 
the  only  possession  to  which  the  grantee  was 
entitled  was  such  as  was  necessary  to  an  exer- 
cise of  that  right,  and  therefore  the  remedy  for 
the  disturbance  of  the  right  was  io  case  and 
that  ejectment  could  not  be  maintained. 

Union  Pet,  Co.  v.  Bliven  Pet,  Co.  72  Pa.  178. 

In  order  to  ascertain  whether  an  instrument 
must  be  construed  as  a  lease  or  a  license,  it  is 
only  necessary  to  determine  whether  the  gran- 
tee had  acquired  by  it  anj  estate  in  the  land, 
in  respect  of  which  he  might  bring  ejectment. 


If  the  land  is  still  to  be  considered  in  the  pos- 
session of  the  grantor  the  instrument  will  ooly 
amount  to  a  license. 
Funk  v.  HcUdeman,  supra, 

Sterrett*  «71,  (lelivered  the  opinion  of  the 
court: 

As  well  stated  by  appellant  in  the  opening 
sentence  of  his  ar^ment:  "The  question  first 
presented  for  decision  is  whether  the  interest 
convened  under  the  original  deed  of  lilford  to 
Lisle  is  such  an  interest  in  land  as  will  sup- 
port an  action  of  ejectment."  The  thing  coo- 
yeyed  by  the  deed  referred  to,  as  the  same  is 
described  therein,  is  "the  exclusive  and  entire 


20  Wend.  126;  Benedict  v.  Goit,  3  Barb.  408:  North- 
em  Turn  p.  Boad  Co.  v.  Smith,  16  Barb.  866. 

This  doctriDO  was  denied  in  the  opinion  delivered 
in  Adams  v.  Saratoera  &  W.  B.  Ck>.,  11  Barb.  414,  fol- 
lowing the  opinion  in  Cincinnati  v.  White,  supra. 

The  objection  urged  agaiost  the  right  to  main- 
tain an  ejectment  is  that  exclusive  poesession  of 
the  premises  in  dispute  cannot  be  given.  '*But," 
says  Gray,  J.,  in  Etz  v.  Daily,  tupra^  *'let  this  ob- 
jection prevail  and  any  erection  short  of  a  nui- 
sance may  be  made  on  the  roadside  in  front  of  the 
owner's  domicil,  and  the  owner  would  be  without 
complete  redress,  and  the  lawless  occupant  wouid 
bold  it  until  the  use  of  the  whole  road  as  a  high- 
way should  be  discontinued,  unless  the  public  au- 
thorities should  see  fit  to  remove  him." 

But  the  action  of  ejectment  can  be  maintained 
only  to  recover  poesession  of  land  wrongfully 
withheld;  and  it  will  not  lie  against  a  railroad 
company  in  favor  of  an  adjoining  owner  claiming 
the  fee  in  the  street  subject  to  the  public  ease- 
ment. Judge  V.  New  Fork  Cent.  &  H.  R.  R.  Co.  50 
Hun,  60. 

Where  a  railroad  is  laid  upon  an  established 
street  within  a  city,  in  pursuance  of  power  con- 
ferred upon  the  company  by  the  city  to  occupy 
and  use  the  street,  and  is  constructed  in  a  legal 
and  proper  manner,  and  the  occupancy  and  use 
never  abandoned,  ejectment  will  not  lie  against  the 
company  in  favor  of  a  lotowner.  Atchison  &  N. 
R.  Co.  V.  Manley.  42  Kan.  577. 

However  an  owner  of  land  abutting  on  a  public 
highway  may  recover  against  a  railway  company 
which  without  right,  and  without  any  legislative 
grant,  either  express  or  implied,  has  appropriated 
it  to  its  own  permanent  use.  Louisville,  St.  L.  & 
T.  R.  Co.  V.  Liebf  ried,  13  Ky.  L.  Rep.  645,  disapprov- 
ing Indiana,  B.  &  W.  R.  Co.  v.  Allen,  118  Ind.  681: 
Carpenter  v.  Oswego  &  S.  R.  Co.  24  N.  Y,  655;  Wager 
V.  Troy  Union  R.  Co.  26  N.  Y.  526;  Lozier  v.  New 
York  Cent.  R.  Co.  42  Barb.  460. 

An  adjoining  owner  may  maintain  ejectment 
against  a  railway  which  has  laid  its  track  in  a  street 
without  tendering  compensation.  Terre  Haute  & 
H.  R.  Co.  V.  Rodel,  87  Ind.  128. 

An  unlawful  entry  on  the  street  is  an  entry  on 
the  land  of  the  lotowner.   IbM, 

9.  Interest  of  a  morigaaee. 

In  England  and  in  many  of  the  states  the  fee  is 
held  to  pass  by  a  mortgage  to  the  mortgagee. 
The  mortgagor  may,  where  this  view  is  held,  be 
ousted  immediately  on  the  execution  and  delivery 
of  the  mortgage  without  waiting  for  the  period 
fixed  for  the  performance  of  the  condition.  Car- 
roll V.  Ballance,  26  111.  0,  79  Am.  Dec.  254;  Blaney  v. 
Beaice,  2  Me.  182;  Brown  v.  Cram,  1 N.  H.  169:  Ho- 
bart  v.  Sanborn,  18  N.  H.  226;  Northampton  Paper 
Mills  Co.  V.  Ames,  8  Met.  1. 

In  England  the  mortgagee  had  the  double  rem- 
edy of  ejectment   and  a   bill   to  foreclose  and 
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might  maintain  both  at  the  same  time.    Garfortb 
V.  Bradley,  2  Ves.  8r.  678. 

But  he  could  not  have  his  money  and  the  estate 
too.    Booth  V.  Booth,  2  Atk.  848. 

A  mortgagee  may  maintain  ejectment  to  recover 
poesefision  of  the  mortgaged  premises,  where  de- 
fault has  been  made  in  the  payments  of  the  install- 
ments of  the  mortgage.  Smith  v.  Shuler,  12  Scrg. 
&  R.  240;  Simpson  v.  Ammons,  1  Binn.  175,2  Am  J)ec 
426. 

And  the  granting  of  scire  facta»  did  not  take 
away  ejectment.    Smith  v.  Shuler,  supra. 

The  assignee  of  a  mortgage  may,  if  he  owns  the 
indebtedness,  maintain  ejectment  in  his  own  name 
for  his  own  use;  or  he  may  bring  the  action  for  the 
use  of  the  party  owning  the  Indebtedness.  Kilgour 
V.  Gockley,88IU.10e. 

The  mortgagee  is  owner  of  the  fee  as  against  the 
mortgagor  and  all  claiming  under  him.  Oldham 
V.  Pfleger,84I]L102. 

In  this  case  it  was  held  that  ejectment  could  not 
be  maintained  by  the  heirs  of  the  mortgagor  against 
the  grantee  of  the  mortgagor. 

As  announcing  the  same  doctrine,  see  Nelson  r. 
Plnegar,  80  111.  481;  Finlon  v.  Clark,  118  lU.  32;  Tay- 
lor V.  Adams,  115  HI.  574. 

At  law  the  mortgagee  is  the  owner  of  the  estate 
and  untU  the  mortgage  is  satisfied  the  mortgagor 
cannot  maintain  ejectment  against  the  mortgagee. 
Hubbell  V.  Moulson,53  N.  Y.  285,  IS  Am.  Rep.  518. 

A  mortgagor  cannot  recover  in  ejectment  against 
a  mortgagee  who  is  in  adverse  possession  after  the 
law  day  of  the  mortgage;  nor  can  one  who  claims 
under  the  mortgagor  recover  against  one  holding 
by  privity  of  title  with  the  mortgagee,  unless  the 
conveyance  is  void.    Jones  v.  Roper,  86  Ala.  210l 

But  it  is  now  settled  law  that  the  mortgager  or 
his  assignee  is  the  legal  owner  of  the  mortgaged  es- 
tate as  against  all  persons  but  the  mortmgee  or 
his  assigns.  Hall  v.  Lance,  25  HI.  277;  Bmory  t. 
Keighan,  88  111.  482:  Barrett  v.  Hinckley.  1^  UL 
82. 

Under  the  Code  it  is  held  that  a  mortgagee  can- 
not maintain  ejectment  against  the  owner  of  the 
equity  of  redemption.  Murray  v.  Walker,  31 N.  Y. 
899. 

The  grantee  under  a  deed  which  is  in  fact  a  mort- 
gage, never  having  been  in  possession,  cannot  re- 
cover in  ejectment.  Rountree  v.  Denson,  90  Wi& 
622. 

A  grantor  in  a  deed  absolute  on  its  fkoe,  but  in- 
tended as  a  mortgage,  being  entitled  to  the  posses 
sion  of  the  lands  until  foreclosure,  may  reassume 
posBesslon,  even  though  he  has  abandoned  tt  with 
no  intenticm  of  returning  or  further  claiming  the 
land;  and  hence  he  or  those  claiming  under  him 
can  maintain  ejectment  against  a  mere  intruder 
who  does  not  show  any  legal  title.  McCormickv. 
Hemdon,  78  Wis.  661. 

In  Delaware  it  is  held  that  the  mortgagee,— wh«> 
acquires  only  a  chattel  interest  in  the  land,— cantt>»( 
maintain  ejectment  for  possession  thereof  evtsa 
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right  of  interment  or  sepulture  in  all  and 
every  of  those  two  hundred  burial  lots  in  the 
Philadelphia  Cemetery,  situate/' etc. ,  "marked 
in  the  map  or  plan  of  said  cemetery  with  the 
numbers  5,  9/'  etc.;  '^together  with  all  and 
singular  the  ways,  avenues,  passages,  rights, 
liberties,  privileges,  improvements,  her^ita- 
ments,  and  appurtenances  whatsoever  there- 
unto belonging  or  in  any  wise  appertaining, 
and  the  reversions  and  remainders  thereof;  to 
have  and  to  hold  the  same,  with  the  appurte- 
nances, unto  the  said  John  M.  Lisle,  his  heirs 
and  assigns,  to  and  for  the  only  proper  use 
and  behoof  of  the  said  John  M.  Lisle,  his 
heirs  and  assigns,   forever,  for  the  uses  and 


purposes  of  sepulture  only,  and  to  and  for  no 
other  use,  intent,  or  purpose  whatsoever,  sub- 
ject to  all  the  rules,  regulations,  conditions, 
and'  restrictions  contained  and  set  forth  in 
the  articles  of  association  made  and  adopted, 
or  which  may  hereafter  be  made  and  adopted, 
by  the  corporators  or  managers  of  said  ceme- 
tery for  the  government  of  lotowners  or  visit- 
ors to  the  cemetery,  and  the  burial  of  the 
dead,  and  in  and  by  any  by-laws  made  and 
adopted,  or  which  may  hereafter  be  made  and 
adopted,  in  pursuance  of  the  said  articles  of 
association,  or  of  the  Act  of  Assembly  incorpo- 
rating said  company."  It  thus  appears  by  the 
deed  that  all  the  vendee  acquired  thereunder 


after  oondition  broken.  Fox  v.  Wharton,  5  Del. 
Cb.  800;  Doe  v.TunnelU  1  Houst.  (Del.)  SSB. 

A  purchaser  at  a  sale  under  foreclosure  of  a  mort- 
gage executed  by  Aiusband  alone  upon  lands  not 
allotted  as  a  homestead  at  a  time  when  he  was  not 
otherwise  indebted,  may  sustain  ejectment  against 
the  mortgagor.  Scott  v.  Lane,  109  N.  C.  154:  Hughes 
V.  Hodges,  1U2  N.  C.  2W. 

The  lienholder  by  purchase  at  a  sale  upon  the 
bond  secured  by  the  mortgage  acquired  all  the 
rights  and  estate  of  the  mortgagor,  and  is  entitled 
to  recover  in  ejectment  as  against  mortgagor.  Gill 
V.  Weston,  110  Pa.  805;  Young  v.  Algeo,  8  Watts, 
228. 

The  vendor  of  lands  by  a  title  bond  cannot  main- 
tain an  action  of  ejectment  against  the  purchaser, 
for  default  in  payment  of  the  purchase  price,  but 
his  position  is  that  of  a  mortgagee  holding  a  Uen 
only  which  be  can  enforce  in  equity.  Morton  v. 
Dickson,  12  Ky.  L.  Hep.  548. 

One  who  is  owner  of  the  equitable  estate  of  the 
obligee  in  a  t)ond  for  title,  and  of  a  one  fourth 
share  of  the  legal  title,  can  recover  possession  in  an 
action  of  ejectment  aerainst  persons  claiming  under 
such  obligee.    Grubb  v.  Lookabill,  100  N.  C.  287. 

In  Hicks  V.  Lovell,  64  Cal.  14,  a  vendor  was  allowed 
to  maintain  ejectment,  the  vendee  having  refused 
to  comply  with  his  contract. 

And  so  in  Snodgrass  v.  Parks,  79  CaL  66,  where 
the  vendee  had  not  only  ceased  to  pay  but  had  ex- 
pressly abandoned  the  contract. 

10.  Tenant  in  common  may  maintain  the  action. 

A  tenant  in  common  claiming  an  undivided  m- 
terest  may  recover  the  entire  property  against  the 
wrongdoer  or  one  without  title.  Telfener  v.  Dill- 
ard,  70  Tex.  180;  Wheeling,  P.  &  B.  R.  Ck>.  v.Warrell, 
12S  Fa.  <n8;  Sowers  v.  Peterson,  60  Tex.  217;  Pilcher 
V.  Khrk,  eo  Tex.  162;  Goutreras  v.  Haynos,  61  Tex. 
103. 

One  partner,  whatSaver  his  rights  against  the 
other  members  of  the  firm,  can  maintain  ejectment 
for  the  whole  tract  of  land  belonging  to  the  part- 
nership as  against  a  mere  intruder.  Smith  v.  Smith, 
80  Gal.  824. 

A  portion  of  the  tenants  in  common  may  recover 
the  entire  tract  of  the  land  sued  for  m  trespass  to 
try  title  against  mere  trespassers.  Barber  v. 
Dyches  (Tex.)  Oct.  28, 1890. 

One  tenant  in  common  may  maintain  an  action  of 
ejectment  or  trespass  to  try  title  against  his  co- 
tenant,  when  the  latter  has  ousted  him  of  posses- 
sion of  the  property  owned  in  common.  St.  Louis, 
A.  &  T.  R.  Go.  V.  Prather,  75  Tex.  68:  Moulton  v. 
McDermott,  80  Gal.  620:  Wbiteman  v.'  Hyland,  40 
N.  Y.  S.  R.  675. 

Where  one  co-tenant  in  actual  possession  d  Isseisee 
another,  thereby  making  his  possession  adverse, 
ejectment  will  lie  to  restore  to  the  ousted  party  his 
Joint  possession.  Jordan  v.  Surghnor,  107  Mo.  S80; 
Lambert  v.  Blumenthal,  26  Mo.  471;  Wommack  v. 
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Whitmore,  68  Mo.  461:  Warfleld  v.  Lindell,  80  Mo. 
278, 77  Am.  Dec.  614. 

One  of  several  tenants  in  oommon  may  maintain 
ejectment  for  his  undi\ided  interest.  Blanchard 
v.  Floyd  (Ala.)  June  0, 1891. 

One  of  several  tenants  in  oommon  in  whose  favor 
an  award  has  been  made,  but  not  paid,  for  the  value 
of  lands  appropriated  by  a  railroad  company  with- 
out obtaining  title  or  making  compensation,  who 
has  subsequently  purchased  the  interests  of  bis  co- 
tenants,  may  maintain  ejectment  for  the  land. 
Wheeling,  P.  Sc  B.  R.  Co.  v.  Warrell,  supra, 

A  plaintiff  In  ejectment  cannot  rely  upon  a  parol 
partition  to  establish  his  title  to  the  co-tenant^s 
share  of  the  premises.  Son  tag  v.  Bigelow  (111.)  16 
L.R.A.826. 

11.  J&recutors,  administratorsn  and  fpiardians. 

An  executor  who,  under  the  will,  is  required  to 
rent  and  let  the  real  estate,  have  and  receive  the 
rents,  and  pay  them  over,  is  entitled  to  recover  the 
property  by  action.  McAlpine  v.  Daniel,  101 N.  C. 
660. 

But  ejectment  cannot  be  maintained  by  execu- 
tors invested  only  with  the  simple  power  to  carry 
into  effect  the  provisions  of  a  will  which  directs 
the  sale  of  testator^s  real  estate.  Reynolds  v.  Boyd 
(Ky.)  Nov.  14, 1891. 

In  Reynolds  v.  Boyd,  supra,  Lewis,  J.,  said  that 
a  distinction  had  been  recogmzed  m  Kentucky  **be- 
tween  the  case  where  a  testator  not  only  author- 
ized his  executor  to  seU  land  but  devised  to  him  the 
land  itself,  givmg  to  the  devisee  only  the  proceeds 
when  sold,  and  the  case  of  a  mere  naked  power  to 
sell.  In  the  first  the  title  vests  in  the  executor,  and 
he  may  maintam  the  action;  In  the  second  the  ac- 
tion is  in  the  heirs-at-law  of  the  testator,  and  an 
action  of  ejectment  cannot  be  maintained  unless 
they  are  parties.*^  See  Jennings  v.  Monk,  4  Met. 
(Ky.)  108;  Warfleld  v.  English,  11  Ky.  L.  Rep.  288. 

As  against  a  trespasser,  an  administrator  may 
maintain  ejectment  in  his  own  name  for  real  estate 
of  his  intestate.    Black  v.  Story,  7  Mont.  238. 

In  Florida  an  administrator  may  sue  in  eject- 
ment to  recover  possession  of  the  real  estate  of  his 
intestate.    Sanchez  v.  Hart,  17  Fla.  607. 

Under  Neb.  Gomp.  Stat.,  chap.  23,  f  202,  an  ad- 
ministrator may  maintain  ejectment  for  the  re- 
covery and  possession  of  real  property  for  the 
necessary  purposes  of  administration.  Dundas  v. 
Garson,  27  Neb.  684. 

And  in  Michigan  the  statutory  right  of  the  ad- 
mmistrator  before  final  settlement  to  the  posses- 
sion and  rents  of  the  real  property  may  be  enforced 
by  ejectment.    Kline  v.  Moulton,  11  Mich.  870. 

In  Marvin  v.  Schilling.  12  Mich.  861,  the  court, 
commenting  on  section  2904  of  Gomp.  Stat.,  which 
is  similar  in  its  provisions  to  Neb.  Gomp.  Stat., 
chap.  28, 1 202,  supfYi,  said,  citing  Streeter  v.  Payton, 
7  Mich.  341,  that  the  statute  did  not  interfere  with 
the  descent  of  the  real  estate  to  the  heir,  and  his 
right  to  take  possession,  or  bring  ejectment  there- 
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was  *'the  right  of  iDtermeot  or  sepulture"  in  i 
the  lots  described  tberehi,  and  declared  to  be 
held  ''for  the  uses  and  purposes  of  sepulture 
only,  and  to  and  for  no  other  use,  intent,  or 
purpose  whatsoever."  The  right  thus  sharply 
defined  and  limited  is  also  subject  to  all  the 
rules,  regulations,  conditions,  and  restrictions 
contained  and  set  forth  in  the  articles  of  as- 
sociation made  and  adopted,  or  which  might 


thereafter  be  adopted,  by  the  corporators  or 
managers  of  the  incorporated  cemeterv  com- 
pany. The  language  of  the  deed  evidently 
contemplates  possession  and  general  control 
of  the  cemetery  grounds,  etc.,  by  the  com> 
pany.  The  grantee  in  the  deeid  acquired  no 
such  interest  in  the  lots,  nor  such  right  of 
possession,  as  will  support  an  action  of  eject- 
ment.   That  action  will  not  lie  for  a  mere 


for  agrainst  any  one,  except  the  administrator  or 
some  one  in  poflsession  under  him,  and  that  tbe  ob- 
ject of  the  statute  was  to  permit  the  personal  repre- 
sentative of  the  deceased  to  take  possesBlon  of  the 
real  estate  and  hold  it  until  it  should  be  sold  by 
him  under  a  license  of  the  probate  court,  on  the 
final  settlement  of  the  estate,  if  he  thougrht  proper 
to  do  so,  unless  ordered  to  deliver  it  over  to  the 
heir  by  the  probate  court." 

In  Campau  v.  Campau,  19  Mich.  116,  it  was  said 
that  this  power  griven  to  the  administrator  was  for 
the  benefit  of  creditors  only. 

In  Miller  v.  Hoberv,  22  Minn.  249,  it  was  held  that 
the  plaintiff's  capacity  to  sue  depended  on  his 
character  as  administrator.  "His  right  to  the 
possession,  if  he  has  any,  is  sole,  and  exclusive  of 
the  rifirht  of  the  heirs,  and  is  not  a  Joint  riffht. 
.  .  .  The  heirs  have  the  right  to  the  possession 
as  against  every  one  but  the  administrator  or  his 
tenants.  He  has  the  right  to  the  possession  as 
against  the  betrs  or  any  other  persons  until  the 
estate  is  settled,  or  until  delivered  over  by  order 
of  the  probate  court,  and  the  right  to  sue  fol- 
lows as  a  necessary  consequence." 

In  Alabama  the  administrator  has  such  a  right 
to  tbe  possession  of  the  land  of  his  intestate  that 
he  may  bring  ejectment  without  reference  to  the 
solvency  of  the  estate.  MoKae  v.  McDonald,  57 
Ala.  428;  Agee  v.  Williams,  SO  Ala.  696. 

In  Wisconsin,  under  statute,  it  Is  held  that  an 
administrator  may  maintain  ejectment  for  lands 
of  the  estate  he  represents.  Edwards  v.  Evans,  16 
Wis.  181:  Jones  v.  Billstein,  28  Wis.  287. 

Prior  to  the  Code,  it  was  not  settled  whether 
or  not  an  administrator  could  recover  in  eject- 
ment against  an  heir-at-law  without  first  obtaining 
an  order  of  sale  from  tbe  court  of  ordinary.  Gar- 
ruthers  v.  Bailey,  8  Ga.  Ill;  Jordan  v.  Pollock,  14 
Chi.  145;  Bond  v.  Watson,  20  6a.  141. 

Under  the  Code  it  is  the  better  practice,  if  not 
indispensable  In  most  cases,  to  obtain  such  an  or- 
der. Davis  v.  Howard,  66  Oa.  438;  Head  v.  Driver, 
79  Ga.  179. 

Wash.  Code  of  Proc,  §  966,  provides  that  "  every 
executor  or  administrator  shall,  nf  ter  having  quali- 
fied, etc.,  have  a  right  to  tbe  immediate  possession 
of  all  the  real  as  well  as  the  personal  estate  of  the 
deceased,  and  may  receive  tbe  rents  and  profits  of 
the  real  estate  until  tbe  estate  shall  be  settled  or 
delivered  over  by  order  of  the  court  to  the  heirs 
or  devisees."  In  Dunn  v.  Peterson  (Wash.)  April 
18, 1892,  is  was  held  that,  under  this  provision,  a  sole 
devisee  under  a  foreign  will  not  exempting  the 
estate  from  the  control  of  tbe  probate  court, 
could  not  maintain  ejectment,  there  helng  no  alle< 
gatlon  that  letters  testamentary  or  of  administra- 
tion with  will  annexed  were  not  issued. 

In  California,  where  the  law  is  substantially  the 
same  on  this  subject,  it  has  been  uniformly  held 
that,  pending  administration,  the  personal  rep* 
resentatives  alone  could  maintain  ejectment. 
Meeks  v.  Hahn,  20  Cal.  621;  Chapman  v.  Hoilister, 
42  Cal.  468;  Meeks  v.  Kirby,  47  Cai.  168. 

And  during  the  administration  of  an  estate,  and 
until  distrlbutlon.the  executor  or  administrator  is 
entitled  to  tbe  possession  of  real  property  and  may 
recover  it  from  the  heir  or  devisee.  Page  v.  Tuck- 
er, 54  Cal.  IZl, 
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Under  Gal.  Civ.  Code,  fi  1462,  tbe  heirs  or  devisees 
may  them8elves,or  Jointly  with  the  executor  or  ad- 
ministrator, maintain  an  action  for  tbe  passession 
of  tbe  real  estate,  or  to  quiet  title  to  the  same 
Miller  V.  Luoo,  80  Gal.  267. 

A  lessee^s  interest  in  land  descends  to  bis  admin- 
istrator; but  Is  for  that  reason  none  the  less  a 
valid  and  subsisting  interest  in  real  property 
within  the  meaning  of  Ind.  Bev.  Stat.,  fi  1060.  The 
fact  that  the  action  for  the  re<9very  of  tbe  lessee^s 
interest  must  be  prosecuted  after  his  death,  by  the 
administrator,  does  not  change  tbe  character  nf 
the  proceeding,  which  is  an  action  in  the  nature 
of  an  action  in  ejectment. 

Tbe  right  to  possession  conferred  by  a  lease  is  as 
effectual  to  support  an  action  under  section  1050, 
suprck,  as  if  conferred  by  title  in  fee  simple.  Gam  p- 
bell  V.  Hunt,|104  Ind.  210;  Butler  University  v. 
Conard.  94  Ind.  863. 

An  administrator  may  recover  upon  the  poraes- 
sion  of  bis  intestate.  Buckner  v.  Chambliss,  30 
Ga.652. 

A  general  guardian  can  maintain  ejectment  to 
recover  possession  of  bis  ward's  lands.  Re  Hynes, 
106  N.  Y.  560:  Jackson  v.  De  Walts,  7  Johns.  158. 

12.  Widow  may  recover  dower. 

By  statute  in  Michigan  It  is  provided  that  a 
widow  may  bring  ejectment  to  recover  her  dower 
of  any  lands  after  stx  months  from  the  time  when 
tbe  right  accrued.    How.  Stat,  fi  7780. 

The  authority  to  recover  dower  hy  ejectment 
rests  entirely  upon  statute;  and  in  Michigan  dower 
can  be  recovered  ouly  by  statutory  ejectment 
Proctor  v.  Bigclow,  88  Mich.  282. 

By  How.  Stat.,  fi  7845,  a  widow  is  authorised  to 
bring  ejectment  before  assignment  of  dower. 
And  see  Snyder  v.  Snyder,  6  Mich.  478;  Burrall  v. 
Bender,  61  Mich.  622. 

But  ejectment  may  not  be  brought  by  one  pur- 
chasing the  right  of  dower  before  assignment 
either  in  the  name  of  tbe  purchaser  or  the  widow. 
Galbraith  v.  Fleming,  60  Mich.  418. 

Ejectment  will  lie  by  a  widow  to  recover  one 
room  in  a  house,  tbe  right  of  possession  of  which 
she  has  under  her  husband's  will  as  part  of  tbe 
provision  In  lieu  of  dower.  White  v.  White,  16  N. 
J.  L.214. 

*   18.    Remaindermen. 

Remaindermen  cannot  maintain  ejectment 
against  tbe  grantees  of  a  life  tenant  who  in  his  life- 
time purchased  the  fee  at  a  sale  under  a  mortgage 
made  by  the  common  source  of  title  which  it  was 
not  his  duty  to  pay,  where  they  have  made  no  offer 
to  redeem  from  the  mortgage.  Allen  v.  De  Groodt, 
105  Mo.  442. 

A  remainderman  cannot  maintain  trespass  to  try 
title  during  (the  life  of  the  life  tenant.  Cook  v. 
Caswell,  81  Tex.  678. 

For  the  plaintiff  must  show  that  he  had  a  posBes- 
sory  title  at  the  time  of  the  demise  laid  in  the  peti- 
tion.   2  Greenl.  Ev.  803. 

In  Chicago  &  A.  R.  Co.  v.  Smith,  78  UL  96,  the 
owner  of  a  life  estate  had  been  notified  of  tbe  ap- 
pointment of  commissioners  to  assess  damages,  but 
the  notice  was  not  sulficient  as  to  tbe  remainder- 
man, and  it  was  held  that  the  latter  might,  after 
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license,  an  incorporeal  hereditament,  nor  for 
a  mere  right  of  way,  nor  an  easement.  6  Am. 
&  Eng.  Encjclop.  Law,  282:  Adams,  Eject- 
ment, 16.  As  was  said  in  Bi(iek  v.  Hepburne^ 
2  Yeates.  888:  "Ejectment  will  only  lie  for 
things  whereof  possession  may  be  delivered 
by  the  sheriff."  If  a  recovery  in  ejectment, 
founded  on  a  mere  right  or  license  such  as 
that  acquired  by  the  grantee  in  the  deed  above 
referred  to,  were  permitted,  how  could  the 
sheriff,  under  a  writ  of  habere  facias,  put  the 


plaintiff  in  possessiou,  without  interfering 
with  the  rights,  powers,  and  duties  of  the 
cemetery  corporation?  In  KineaicTeApp,,  66 
Pa.  411.  one  of  the  plaintiffs  held  a  paper 
certifying  that  he  was  ''entitled  to  two  lots  in 
the  buiTing  ground,  ...  to  have  and  to  hold 
the  said  lots  for  the  use  and  purpose  and  sub- 
ject to  the  conditions  and  regulations  in  the 
deed  of  trust  to  the  trustees  of  said  church." 
It  was  held  that  this  was  not  a  grant  of  any 
interest  in  the  soil;  that  it  was  the  grant  of  a 


^he  expiration  of  the  life  estate,  and  after  notice 
given,  maintain  ejectment. 

14.    MieceUaneow.instances. 

The  holder  of  a  tax  deed  which.  In  an  action  of 
ejectment  against  him,  has  been  declared  void, 
may  nevertheless  maintain  ejectment  against  his 
tenant  holding  over  after  expiration  of  the  term, 
where  possession  has  never  been  taken  under  the 
judgment  against  him,  and  a  sum  thereby  directed 
to  be  paid  him  before  possession  could  be  taken  has 
not  been  paid.    Kose  v.  Newman,  47  Kan.  18. 

A  mala  fide  trustee  of  the  legal  title  cannot  har- 
ass one  who  is  in  actual  poeseesion,  by  proceedings 
in  ejectment.    EiOomis  v.  Roberts,  57  Mich.  284. 

When  the  ovmer  of  an  estate  for  life  acquires  by 
purchase  the  remainder  or  reversion,  the  lees  estate 
becomes  merged  in  the  greater,  and  his  title  Is  an 
absolute  fee  on  which  he  may  recover  in  eject- 
ment, or  the  statutory  action  in  the  nature  of  eject- 
ment commenced  before  he  acquired  the  fee. 
Hairston  v.  Bobbs,  80  Ala.  589. 

Trespass  to  try  title  is  the  proper  remedy  to  re- 
cover from  heirs  a  half  Interest  in  lands  located  by 
plaintiff  under  an  agreement  with  defendant's  de- 
ceased ancestor  that  plaintiff  should  receive  half 
as  compensation.  Hardy  v.  Beaty  (Tex.)  May  10, 
18S2. 

An  action  cannot  be  maintained  to  eject  defend- 
ant from  the  land  covered  by  a  brick  wall  standmg 
wholly  on  the  plaintiff's  land,  where  such  wall  had 
been  made  a  party-waU  by  a  written  agreement 
unreformed  and  unresciodod  between  grantors  of 
the  parties  under  a  mutual  mistake  of  fact  as  to 
the  true  boundary.  Houghton  v.  Mendenhall 
<Mlnn.)  May  28,  1883. 

A  widow  who  is  insane  and  incapable  of  making 
a  selection  of  a  homestead  out  of  a  tract  which  is  in 
excess  of  the  constitutional  limit  of  a  homestead 
has  not  such  a  homestead  right  as  will  sustain  an 
action  of  ejectment  for  any  part  of  the  land.  Clancy 
V.  Stephens,  92  Ala.  577. 

A  married  woman  in  Indiana  may  maintain  an 
action  of  ejection  against  her  husband  to  recover 
the  possession  of  her  separate  real  estate.  Crater 
T.  Crater,  118  Ind.  521. 

And  so  in  New  York.  Wood  v.  Wood,  83  N.  Y. 
575,  overruling  Mlnler  v.  Mlnier.  4  Lans.  421;  Gould 
V.  Gould,  29  How.  Pr.  461. 

So  in  Pennsylvania  bUnder  the  Acts  of  1848  and 
1866.  McKendry  v.  McKendry,  6  L.  B.  A.  606, 181 
Pa.  24. 

Also  In  Michigan  where  the  husband  after  sepa- 
ration occupies  the  wife's  homestead.  Bucking- 
ham v.  Buckingham.  81  Mich.  89. 

An  equitable  action  of  ejectment  cannot  be 
maintained  on  a  covenant  made  by  a  vendee  for 
the  support  of  a  third  person  wherever  she  saw  fit 
to  reside,  as  it  creates  no  right  in  or  charge  upon 
the  land.    Harklns  v.  Doran  (Pa.)  Oct.  29, 1888. 

A  tenant  cannot  maintain  ejectment  for  the  re- 
covery of  tbe  possession  of  premises  from  which  he 
has  been  wrongfully  ejected  in  landlord  and  ten- 
ant proceedings,  where  his  suit  Is  brought  after  the 
expiration  of  the  term.  Homer  v.  Marietta,  185 
Pa  418. 
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The  purchaser  of  attached  property  held  b^r^a 
third  person  under  fraudulent  conveyance  from 
the  debtor  may  recover  it  from  him  in  ejectment. 
McCellan  v.  Solomon,  23  Fla.  487.  11  Am.  St.  Bep. 
881. 

BJectment,  and  not  an  action  to  have  the  deed 
set  aside  as  a  cloud  on  their  title,  is  the  proper 
form  of  action  In  favor  of  disseised  heirs  against 
an  heir  taking  exclusive  possession  of  land  claim- 
ing it  under  a  deed  from  the  ancestor,  which  deed 
the  other  heirs  claim  was  never  delivered.  Lundy 
V.  Lundy,  131  III.  138. 

Tenants  who  arc  in  possession  under  a  lease  suf- 
ficient, except  for  the  omission  of  the  name  of  one 
of  the  lessors  in  its  granting  clause  and  the  want 
of  acknowledgment,  and  who  have  pald.{the;rent 
and  complied  with  the  agreement  on  their  part  and 
made  valuable  Improvements  upon  the  premises, 
cannot  be  ejected  at  the  suit  of  a  subsequent  ven- 
dee of  the  lessors  with  knowledge  of  the  tacts. 
Sohulte  V.  Sobering,  2  Wash.  127;  Schulte  v.  Little- 
John,  Id.  129. 

The  purchaser  of  a  contract  for  the  sale  of  lands, 
which  was  assigned  by  the  vendees  solely  as  secur- 
ity for  a  debt,  cannot  maintain  ejectment  against 
such  vendees,  who  were  in  possession  when  he 
bought  the  contract  and  are  not  in  default,  al- 
though he  has  paid  the  purchase  money  and  re- 
ceived a  deed  for  the  land,— especially  where  the 
debt  which  the  contract  was  assigned  to  secure 
was  not  assigned  to  him.  Hyde  v.  Mangan,  88  CaL 
819. 

Ejectment  will  lie  at  the  suit  of  a  Judgment  credi- 
tor who  has  bought  in  the  land  of  his  debtor  at  ex- 
ecution sale,  to  recover  the  land  from  a  subsequent 
purchaser  from  the  debtor.  Dehart  v.  Lewis,  12 
Ky.  L.  Rep.  478. 

Where  a  wile  owned  property  in  her  own  right 
and  signed  a'deed  which  purported  to  be  the  deed 
of  her  husband  alone,  conveying  the  land  to  a  rail- 
road  company,  she  may  after  his  death  maintain 
ejectment.  Bradley  v.  Missouri  Pac.  R.  Co.  91  Mo. 
498. 

Ejectment  does  not  lie  in  behalf  of  an  heir  against 
an  administrator  to  recover  possession  of  land  to 
which  the  latter  is  entitled  as  assets  of  the  estate. 
Baroo  v.  FennelU  24  Fla.  878. 

A  railroad  company  may  maintain  ejectment  for 
lands  condemned  under  the  General  Railroad  Act. 
New  York,  S.  &  W.  R.  Co.  v.  Trimmer.  58  N.  J.  L. 
1. 

In  Bzzard  v.  Findley  Gk>ld  Min.  Co.,  74  Ga.  620,  it 
was  held  that  one  owning  a  mining  right  cou]4not 
maintain  ejectment  against  an  adjacent  proprietor 
who  had  erected  a  dam  which  flooded  the  upper 
lands. 

But  in  this  case  the  question  did  not  arise  wheth- 
er the  owner  of  land  covered  with  water  or  of  the 
mineral  Interest  in  such  land,  when  either  is  held 
adversely,  may  maintain  ejectment  for  the  recov- 
ery thereof. 

On  the  question  what  disseisin  will  support  eject- 
ment, see  fiote  to  Harrington  v.  Port  Huron 
(Mich.)  13  L.  R.  A.  664.  A.  P.  W. 
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license  or  privilege  to  make  interments  in  the 
lots  described,  exclusive  of  others,  so  long  as 
the  ground  should  remain  the  burying  ground 
of  the  church;  that  while  the  license  continued 
he  could  perhaps  maintain  trespass  or  case  for 
any  invasion  or  disturbance  of  it,  whether  by 
the  grantors  or  by  strangers,  etc.  That  case 
was  cited  approvingly  in  Vraig  v.  First  PreAy, 
Church  of  PitUburgh,  88  Pa.  42,  in  which  it 
was  also  held  that  the  right  oi  sepulture  in 
the  burying-^ound  of  a  church  is  not  an  ab- 
solute right  in  the  soil,  but  a  mere  license  or 
privilege.  In  Union  Petroleum  Co.  v.  Bliven 
Petroleum  Co.,  72  Pa.  178,  the  ^ant  to  the  de- 
fendant was  of  the  exclusive  right  and  privi- 
lege of  boring  for  oil,  etc. ,  upon  a  farm.  Sub- 
sequently, by  partition,  the  title  became  vested 
in  another,  who  conveyed  to  plaintiff.  It  was 
held  that  the  grant  was  a  mere  incorporeal 
hereditament,  and  consequently  ejectment 
could  not  be  maintained.  Referring  to  the 
grant,  which  was  of  "the  exclusive  nght  and 
privilege  of  boring  for  salt,  oil,  or  mmerals" 
upon  the  McClintock  farm,  Mr.  Justice  Shars- 


wood  says:  "It  was,  therefore,  as  in  Funk  v. 
Haldeman,  58  Pa.  229,  the  grant  of  a  mere  in- 
corporeal hereditament.  Indeed,  we  do  not 
understand  this  to  have  been  controverted  in 
the  court  below,  nor  has  it  been  made  a  ques- 
tion in  this  court.  It  follows  that  the  only 
remedy  which  the  plaintiffs  had  for  the  dis- 
turbance of  their  riffht  was  an  action  on  the 
case.  Ejectment  tbey  certainly  could  not 
have  maintained."  Funk  v.  Haldeman,  53 
Pa.  229,  above  cited,  is  substantially  to  the 
same  effect.  It  follows  from  what  has  been 
said  that  the  right  of  sepulture,  etc.,  was  not 
an  interest  in  the  land,  such  as  will  support  an 
action  of  ejectment.  It  is  therefore  unneces- 
sary to  consider  whether  the  court  erred  in 
directing  a  verdict  for  defendant,  and  in  other 
respects,  or  not.  If,  on  the  case  presented  by 
the  plaintiff,  he  had  no  right  to  recover  in  an 
action  of  ejectment,  he  was  not  injured  by 
any  of  the  alleged  errors  of  which  he  com- 
plains. 
Judgment  afflrmtd. 
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*!•  A  laborer*  workings  in  defendant** 
quarry*  under  direction  of  a  foreman  having 
no  oonnectiOD  with  the  train  service  Is  not  a  fel- 
low servant  of  employ^  operatinfir  a  paasenirer 
train  on  defendant's  line. 

8«  The  rule  of  exemptioii  on  aecomit  of 
feUow  servioe  disenssed. 

8«  Employes  of  independent  contract- 
ors* engaged   in  separate   branches  of  labor 

*Headnote8  by  Barclat,  J., 


upon  a  common  enterprise,  are  not  fellow  serv- 
ants. 
4«  Ck>ntributory  neg^lig^noe;  qaestion 
flor  Jury.  A  quarry  hand  was  working  about 
a  railway  track,  near  a  curve  at  which  locomo- 
tives were  required,  by  defendant's  rules,  to 
whistle.  His  duties  compelled  him  to  frequently 
stand  on  the  track  with  his  back  towards  the 
curve,  andto  attend  to  the  movement  of  small  can 
carrying  rook  across  the  main  track  to  an  In- 
clined plane  leadiug  to  a  rock  crusher.  He  was  hit 
and  killed  by  an  engine  coming  rapidly  around 
the  curve  without  the  required  signal.  Held,  in 
the  circumstances  stated  in  the  opinion,  that  the 
question  whether  he  used  ordinary  care  to  avoid 
danger  was  one  of  fact  for  the  Jury. 

6«   The  omission  of  the  vraming^  signal 

was  evidence  of  negligence  in  running  the  tram. 

6*   The  court  is  authorised  to  pronoonce 
certain  conduct  necfli^pent*  only  when  no 


iThese  five  Missouri  cases  have  been  grrouped  and 
annotated  by  one  of  the  ablest  and  most  prominent 
members  of  the  legal  profession  in  that  state  for 
the  purpose  of  illustrating  and  aiding  in  unifying 
the  modem  law  of  fellow  servants.    L^d.] 

NOTS.— [On  the  general  subject  of  this  note,  see 
also  the  four  oases  next  following. 

In  the  illustrations  the  party  iojured  is  usually 
Indicated  by  italics. 

With  a  few  exceptions,  these  notes  will  embody 
the  resul  ts  of  decisions  in  recent  cases  onl  y.   Earlier 
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rulings  can  be  readily  found  in  McKinney^  Fei- 
low  Servants,  Whittaker^s  Smiths  Negligence, 
1st  Am.  ed.  p.  189.  note  d;  and  Am.  ft  ISsig.  Ency- 
clop.  Law.  Feilou)  Servants,  and  in  Beven,Wharton« 
Cooley,  Addison,  and  other  writers  on  Torts  and 
Negligence  generally.] 

Oeneral  prindples. 

It  is  now  settled  law  that  the  negligence  of  a  f ^ 
low  servant  is  no  b%r  to  an  action  by  another 
servant  where  negligence  of  the  master  has  also 
contributed  to  the  injury  of  the  latter.    Goppins>. 
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other  construotion  may  reasonably  be  placed  I 
upon  it  in  the  drcumstanoes. 

(Sherwood^  Ch.  J.,  and  QarUt^  J.,  ditsent.) 

(November  9,  1891.) 

APPEAXi  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lafayette  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
in  death  and  allegea  to  have  been  caused  by 
actionable  negligence  on  the  part  of  defendant  s 
servants.    Recersed, 

Statement  by  Barclayt  J. : 

Plaintiff  has  appealed  from  a  judgment 
for  defendant  in  an  action  for  the  negligent 
killing  of  her  husband.  No  point  arises  on 
the  pleadings. 

These  are  the  main  facts : 

Defendant  operated  a  quarry  and  a  rock- 
crusher  in  Jackson  county,  Mo.,  for  prepar- 
ing rock  to  ballast  its  road.  The  quarry  lay 
a  short  distance  south,  and  extended  200  or 
800  feet  alongside  of  defendant's  line.  From 
different  parts  of  the  quarry  narrow  tracks 
ran.  converging  at  a  turntable.  7  or  8  feet  in 
diameter,  the  north  edge  of  which  was  9  feet 
south  of  defendant's  main  track.  The  rock- 
crusher  stood  40  or  5.0  feet  north  of  the  track. 


From  the  turntable,  a  small  track,  called  by 
witnesses  a  ^^ strap  track,"  cixjesed  the  main 
line  at  a  right  angle,  and  ran  up  an  inclineti 
plane  to  the  crushing  machine,  80  or  40  feet 
from  the  ground.  Small  cars  carried  the  rock 
to  the  crusher.  They  were  first  drawn  along 
the  quarry  tracks  by  a  mule  to  the  turntable, 
and  shifted  by  it  into  position  to  strike  the 
strap  track.  Then  a  wire  cable  (fastened  at 
one  end  to  a  drum  in  the  crushing  machinery) 
was  made  fast  to  one  car  at  a  time,  which 
was  pulled  across  the  railroad  track,  up  the 
inclined  plane,  to  the  crusher,  by  means  of 
the  steam  power  used  to  operate  that  ma- 
chine. The  rock  was  unloaded,  and  the  emp- 
ty car  letdown  to  the  turntable  again  by  the 
same  wire  cable.  The  latter  had  a  ring  or 
clevis  at  the  end,  by  which  it  was  attached 
(as  occasion  required)  to  a  large  iron  hook 
on  each  car. 

A  number  of  hands  were  engaged  in  operat- 
ing this  quarry  under  the  superintendence  of 
a  foreman  who  had  power  to  employ  and  dis- 
charge subordinates  without  consulting  any 
one,  but  had  no  control  whatever  overtrains 
or  the  trainmen. 

Plaintiff's  husband  had  been  at  work  at  the 
quarry  a  lon^  time.  About  a  month  before 
his  death  he  nad  been  assigned  the  duty  of 
attaching  the  cable  to  the  little  cars  between 
the  turntable  and  the  crusher,  and  detaching 
it  again  when  the  cars  returned,  as  has  been 


New  York  &  H.  R.  R.  Co.  (1880),  1»  N.  Y.  fiST,  19  Am, 
8t.  Rep.  &S;  McMahon  v.  Henning  (1880).  1  McCrary, 
516;  Sutton  v.  New  York,  L.  E.  &  W.  R.  Ck).  (18a8>, 
60N.Y.8.  R.614, 

The  question  of  the  liability  ot  the  master  (a  oor- 
poratioD)  *'  to  one  of  its  ser^luitfl  for  the  act  olf  an- 
other person  in  its  employment  Is  a  question,  not 
of  local  law,  but  of  ^oeral  jurisprudence,  upon 
which  this  court,  in  the  absence  of  express  statute 
regulatinsr  the  subject,  will  exercise  its  own  Judgr- 
ment,  uncontrolled  by  the  decisions  of  the  courts 
of  the  several  states  **  (U.  S.  Sup.  Ot.  1898),  In  Lake 
Shore  k  M.  8.  R.  Co.  v.  Prentice,  147  XT.  S.  101.  87  L. 
ed.  97.  To  the  same  effect.  Newport  News  &  M. 
V.  R.  Co.  V.  Howe  a802),  68  Fed.  Rep.  862,  per  Brown, 
Justice,  Jackson  and  Taf  t,  JJ. 

It  seems,  however,  that  where  a  state  court  Is 
oallerl  upon  to  deal  with  this  subject  in  a  case 
arising  in  another  state,  the  g-eneral  law  of  the 
latter  will  be  applied.  Uovis  v.  Richmond  &  D.  R. 
Co.  (6a.)  Oct.  17,  1892;  Alexander  v.  Pennsylvania 
Co.  (1891),  48  Ohio  St.  628;  Alabama  &  G.  S.  R.  Co. 
v.  Carroll  (Ala.)  1802, 18  L.  R.  A.  438. 

Where  the  employ^  is  not  a  free  affent  the  rule 
of  exemption  of  the  master  from  liability  for  the 
oareiessness  of  his  co*emp1uy^  does  not  apply ;  sd 
held  where  the  employ^  was  a  slave.  Soudder  v. 
Woodbrldge  (1846),  1  Qtu  196. 

In  Anderson  v.  The  Ashebrooke  (1890),  44  Fed. 
Rep.  DM,  it  is  said  by  Jwlye  Pardee  that  in  admi- 
ralty the  nearligenoe  of  co-employes  is  no  bar  to  a 
recovery  where  defendant  Is  also  guilty  of  action- 
able fault;  but  where  both  parties  are  negligent, 
the  persona]  damages  ensuing  will  be  appor- 
tioned. 

Though  workmen  may  be  engaged  In  the  same 
general  business,  and  at  work  upon  the  same  prem- 
ises, they  are  not  fellow  servants  if  employed  by 
different  masters,  even  though  one  of  the  latter 
may  be  acting  as  agent  for  the  other.  This  was 
ruled  by  the  United  States  Circuit  Court  of  Appeals, 
Second  Circuit,  in  a  case  where  a  hrakeman  on  cars 
of  a  coal  company  was  Injured  by  the  negligence 

18  L.  R.  A« 


of  an  engineer  in  suddenly  starting  a  train  of  coal 
cars  without  notlqe  to  the  brakeman,  engaged  at 
the  time  in  coupling;  the  engineer  was  in  the 
service  of  a  railway  company  which  was  employed 
by  the  coal  company  for  the  delivery  of  its  coal. 
Central  R.  Co.  of  New  Jersey  v.  Stoermer  (1892),  51 
Fed.  Rep.  618. 

The  same  principle  Is  applied  to  servants  of  dif- 
ferent Independent  contractors  at  work  upon  the 
same  general  **  Job,**  but  under  separate  directions. 
Johnson  v.  Linday,  L.  R.  (189L),  App.  Cas.  871;  Wil- 
liams and  Dennlston,  JJ.,  in  Nystrom  v.  Cameron, 
9  New  Zeal.,  L.  R.  4ia  Compare  Spisak  v.  Balti- 
more &  O.  R.  Co.  (Pa.)  Nov.  1, 1802. 

So  where  certain  sewer  contractors  sublet  the 
brick  work  for  the  sewer,  a  bricklayer^  employed  by 
the  sub-contractors  was  allowed  to  recover  for  in- 
juries caused  by  negligence  of  employes  of  the  chief 
contractors  in  excavating  the  trench  for  the 
sewer.    Johnston  v.  Ott  (Pa.)  Jan.  3, 1808. 

And  where  two  companies  were  in  Joint  use  of 
certain  tracks,  i^  repairman  of  one  company,  in- 
jured in  consequence  of  insulfioient  operating 
rules  was  held  not  a  fellow  servant  with  train  men 
of  the  other  company  working  upon  the  common 
premises.  Vose  v.  Lancashire  &  Y.  R.  Co.  (1868),  27 
L.  J.  Exch.  248.  2  Hurlst.  &  N.  728. 

£ven  where  the  two  servants  were  working  to- 
gether at  the  time,  the  same  principle  was  applied 
in  Sanford  v.  Standard  Oil  Co.  a880),  118  N.  Y.  6n, 
and  In  Johnson  v.  Netherlands  A.  Steam  Nav.  Co. 
(1802),  182  N.  Y.  676  (FoUett,  Parker  and  Landon, 
dissenting).  Feeney  v.  Minisceongo  Tow  Co.  a8g2) 
60N.Y.S.  R.262. 
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WtuU  constitutes  ^'■common  employmenL 


1. 


In  the  following  cases  certain  employes  have 
been  held  not  fellow  servants: 
A  common  laborer  about  a  lumber  yard,  injured 


794 


MlSSOUBI  SUFBEME  COUBT  IN  BaMC. 


Not., 


described.  He  was  also  required  to  assist  in 
turning  the  table  to  get  the  cars  into  proper 
position. 

Defendant's  line  approaches  the  crusher 
from  the  east  for  some  2, 000  feet,  on  an  ascend- 
ing grade  of  about  48  feet  to  the  mile.  A 
short  distance  (variously  stated  at  from  100  to 
400  feet)  east  of  the  crusher  a  **  forty  minute" 
curve  begins,  and  extends  thence  eastward 
about  1,900  feet,  bearing  towards  the  south. 
While  plaintiff's  husband  had  been  there  at 
work,  about  a  dozen  trains  passed  daily,  in- 
cluding two  regular  passenger  trains  each 
morning,  one  about  8  o'clock  and  the  other 
about  BO  minutes  later. 

A  rule  of  the  company  required  a  signal 
by  sounding  the  whistle  to  be  given  at  all 
obscure  curves.  An  obscure  curve  is  one  in 
which  a  train  at  one  end  cannot  be  seen  from 
the  other  end  of  the  curve.  It  is  conceded 
that  the  curve  in  question  was  an  obscure 
one,  and  that  it  was  usual  for  locomotive  en- 
gines to  whistle  before  reaching  the  quarry. 

On  the  morning  of  December  20,  1886, 
about  8  o'clock,  one  of  defendant's  p&ssenger 
trains  from  the  east,  within  2  or  3  minutes 
of  its  regular  time,  running  at  the  rate  of 
twenty-five  or  twenty-eight  miles  an  hour, 
approached  the  crusher.  Plantiff 's  evidence 
strongly  tends  to  prove  that  no  whistle,  was 
sounded  from  it. 

When  the  train  reached  the  "strap  track" 


I  crossing  it  struck  and  killed  Dixon,  who 
was  working  there.  Both  wheels  of  the  en- 
gine passed  over  the  cable  at  that  place. 

There  was  proof  of  plaintiff's  relationship 
to  the  deceased, and  of  all  other  formal  mat- 
ters ;  but  the  trial  court  declared  the  law  to 
be  that,  on  the  facts  above  outlined,  plaintiff 
could  not  recover  "  because  the  said  engineer 
and  Dixon  were  fellow  servants."  Accord- 
ingly the  Jury  returned  a  verdict  for  defend- 
ant. After  saving  exceptions,  and  taking 
the  usual  steps  for  a  review,  plaintiff  ap- 
pealed. 

All  other  necessary  facts  are  stated  in  the 
opinion  of  the  court. 

Meurs,  Graves  &  Anil*  for  appellant: 

It  is  a  settled  fact  that  Dixon  and  the  engin- 
eer were  not  fellow  servants. 

SttlUvan  V.  Misscmri  Pac.  R.'Co.,  97  Mo.  113. 
which  decides  that  a  track  walker  on  a  rail- 
road is  not  a  fellow  servant  with  a  locomotive 
engineer  or  fireman  of  a  passenger  train; 
S(Xie»ki  V.  St,  Paul  d  D.  R.  Co.  41  Minn.  189; 
Hough  V.  Texas  d  P.  R  Co.  100  V.  8.  222,  25 
L.  ed.  616;  Marshall  v.  Sehricker,  63  Mo.  312; 
Hall  V.  Missouri  Pat.  R,  Co.  74  Mo.  298;  Proc- 
tor V.  Hannibal  <fc  St.  J.  R.  Co.  64  Mo.  112; 
Chicago,  M.  <fc  St.  P.  R.  Co.  v.  Boss,  112  U.  8. 
377.  28  L.  ed.  787. 

The  following  authorities  show  who  are  fel- 
low servants: 


by  f  allhig  into  an  uncovered  ditch,  which  had  been 
excavated  by  other  employee  under  direction  of 
the  superintendent,  the  court  saylnK,  **  The  rela- 
tionship of  fellow  servants  did  not  exist  between 
the  plaintiff,  who  was  employed  in  handUngr  lumber, 
and  McGregror  and  his  men,  who  were  engaffed  in 
a  distinct  labor  affecting  the  safety  of  the  yard  as 
a  place  to  work  in.**  Hadowski  v.  Michigan  Car  Co. 
(1880),  84  Mich.  100. 

A  transfer  agent  of  a  railway  company  and  the 
operatives  of  a  train  on  which  he  was  riding. 
Mefford  V.  LouisviUe  &  N.  R.  Co.  (Ky.)  Oct.  1, 1802. 

Car  inspector  and  a  section  hand^  riding  on  a 
hand-car  and  hurt  by  a  runaway  freight  car. 
Cowan  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1801),  80 
Wis.  284. 

Brakeman  and  the  conductor  and  engineer  of  the 
same  train  whose  management  thereof,  in  disre- 
gard of  the  train  dispatcher's  orders,  caused  the 
injury.  Northern  Pac.  R.  Co.  v.  Cavanaugh  (1802), 
51  Fed.  Rep.  517  ((Saldwell,  Sanborn,  and  Shiras, 
JJ). 

Car  lospector  and  brakeman^  injured  by  reason 
of  a  defective  car  wheel.  Daniels  v.  Union  Pac. 
R.  Co.  a800),  6  Utah,  367. 

A  Sirevnan  belonging  to  the  fire  department,  and 
the  city's  agents,  having  control  of  the  department 
of  street  repairs,  where  the  former  was  injured 
while  on  duty  by  reason  of  dnfects  in  the  highway. 
Coots  V.  Detroit  a880),  76  Mich.  6S8. 

The  conductor  of  a  freight  train  and  the  section 
men  charged  with  the  duty  to  clear  away  accumu- 
lated snow  from  the  track  (Fisher  v.  Oregon  S.  L. 
&  U.  N.  R.  Co.  (1803),  16  L.  R.  A.  510,  2S  Or.  688);  but 
where.  Instead  of  snow,  there  was  coal  or  coke  up- 
on the  track,  and  it  was  the  duty  of  the  secUon 
men  to  remove  it,  and  by  neglect  of  that  duty  a 
yard  switchman  was  injured,  the  court  held  those 
employ^  fellow  servants.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  Mealer  (1802),  50  Fed.  Rep.  726,  6  U.  S. 
App.  86. 

But  precisely  the  contrary  was  held  In  Texas  (be- 
fore the  Act  of  1801),  where  &  switchman  was  Injured 
by  stepping  from  an  engine  upon  a  pile  of  cinders, 
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left  near  the  track  by  negligence  of  the  yard 
the  court  holding  that  these  men  were  not  fellow 
servants.  Missouri  Pac.  R.  CO.  v.  Bond  (Tex.  dv. 
App.),  Jan.  8, 1808. 

Brakeman  and  employ^  who  loaded  a  flat  car 
with  iron  raiU  so  that  xbe  latter  projected  over  the 
end  of  the  car,  in  consequence  of  which  the  brake- 
man  was  hurt.  Jacksonville,  T.  &  K.  W.  R.  Co.  t. 
Galvln  (1802),  16  L.  R.  A.  887,  20  Fla.  686. 

Railroad  hand  and  bridge  builders,  where  a  de- 
fective bridge  caused  the  injury.  Galveston,  B.  ft 
S.  A.  R.  Co.  V.  Daniels  (Tex.  Civ.  App.)  Deo.  14, 180B. 

A  track  repairer  and  employ^  in  a  steel  miU, 
who  placed  a  large  Iron  mould,  filled  with  steel,  in 
an  insecure  position,  from  which  It  fell  upon  the 
plaintiff.  Joliet  Steel  Co.  v.  Shields  (1800),  134  UL 
200. 

It  was  held  In  Lake  Brie  &  W.  R.  Co.  v.  Middle- 
ton  (Hi.  Sup.)  Nov.  2, 1802,  that  whether  an  **hnstler*9 
assistant"  (or  **  wiper"),  employed  about  a  round- 
house, whose  duty  was  also  to  assist  in  making  up 
trains  in  the  depot  yards,  and  the  operatives  of  a 
freight  train  on  the  main  line,  were  fellow  serv- 
ants, was  a  question  of  fact;  and  where  the  Jury 
had  found  that  they  were  not  that  finding  was  af- 
firmed. 

Car  repairer  belonging  to  the  working  force  of 
the  repair  shop  U  not  a  fellow  servant  of  a  switch- 
man, who,  under  orders  of  the  yard  master,  directs 
the  movement  of  cars  in  a  railway  yard.  Pool  %'. 
Southern  Pac.  R.  Co.  a^OD.  7  Utah,  808  (Black- 
bum,  J.,  dissenting). 

Nor  are— A  yard  switchman  and  locomotive 
engineer.  Louisville  &  N.  R.  Co.  v.  Sheets  (IfiOOi, 
(Ky.)  11  Ky.  L.  Rep.  T81. 

A  car  repairer  and  the  employee  who  kept  the 
tools  in  order  for  use  by  the  former,  although  an- 
other oar  repairer  selected  the  particular  tooU 
which  caused  the  injury,  from  a  number  of  tool» 
designed  for  the  repair  service.  Williams  v.  Nev 
York,  L.  B.  &  W.  R.  Co.  0802),  48  N.  Y.  S.  &  666. 

Postal  derk  in  United  States  mail  service*  injured 
by  negligence  of  train  operatives  of  a  railroad, 
carrying  the  mall  under  contract  with  the  govern- 
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Union  Pae.  R,  Co.  v.  Fort,  84  U.  S.  17  Wall, 
558,  21  L.  ed.  789;  Re  Peerless,  1  Q.  B.  149; 
LatoUr  v.  Androtcoggin  R,  Co,  ^  Me.  468,  16 
Am.  Rep.  492;  Columbus  d  L  C.  R.  Co.  v. 
ArTwld,  81  Ind.  174;  23  Cent.  L.  J.  816,  and 
cases  cited;  ohieaffo  ds  A,  R.  Co.  v.  Hoyt,  122 
Hi.  869;  J^'orth  Chicago  RoU,  Mill  Co.  v.  John- 
-«(?»,  114  111.  57;  WdbasK  St.  L.  dt  P.  R.  Co.  v. 
BawK  10  West.  Rep.  187, 121  111.  259;  Krueger 
V.  Louisville,  N.  A.  dk  C.  R.  Co.  9  West.  Rep. 
^7,  111  Ind.  51;  East  Tennessee.  V.  d  O.  R. 
Co.  V.  DeArmo,  86  Tenn.  78,  6  Am.  St.  Rep. 
^16;  and  cases  cited;  Van  Wickle  v.  Man/iattan 
R.  Co.  82  Fed.  Rep.  278,  and  note;  Palmer  v. 
Utah  dk  N.  R.  Co.  (Idaho)  Feb.  28,  1887;  Slater 
V.  Chapman,  12  West.  Rep.  60,  67  Mich. 
-528;  TaUery.  Hannibal db St.  J.R.  Co.  11  West. 
Rep.  458,  93  Mo.  79;  Reddon  v.  Union  Pae. 
R.  Co.  5  Utah.  844;  Richmond  A  D.  R.  Co.  v. 
Jfortnent,  84  Va.  167;  Northern  Pae.  R.  Co.  v. 
Herbert,  116  U.  8.  648.  29  L.  ed.  758;  Northern 
Pae.  R.  Co.  V.  O'Brien,  1  Wash.  599;  Ken- 
tucky Cent.  R.  Co.  v.  Ackley,  87  Ky.  278,  and 
cases  cited;  CHare  v.  Chicago  dk  A,  R.  Co. 
95  Mo.  662;  Murray  v.  St.  Louis,  C.  dt  W.  R. 
Co.  5  L.  R.  A.  785,  98  Mo.  573;  Ridings  v. 
Hannibal  dk  St.  J.  R.  Co.  38  Mo.  App.  527; 
Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan,  27  Neb. 
678,  and  cases  cited;  Daniels  v.  Union  Pae.  R. 
Co.  6  Utah,  857;  Ragsdale  v.  Northern  Pae.  R. 
Co.  42  Fed.  Rep.  888;  Pike  v.  Chicago  dt  A.  R, 
Co.  41  Fed.  Rep.  95;  Howard  v.  Delaware  dk 


I  H.  Canal  Co.  40  Fed.  Rep.  195;  LouistiUe  dk 
N.  R.  Co.  V.  Jiffieets,  11  Ky.  L.  Rep.  781. 

The  court  clearly  erred  in  refusing  to  permit 
the  jury  to  pass  upon  the  question  of  fact  as  to 
the  contributory  negligence  of  Dixon. 

Bvesehing  v.  St.  Louis  Qas  Light  Co.  78  Mo. 
219,  89  Am.  Rep.  508;  Flynn  v.  Kansas  City, 
St.  J.  d  C.  B.  R.  Co.  78  Mo.  195,  47  Am.  Rep. 
99;  Fink  v.  Missouri  Furnace  Co.  82  Mo.  276, 
52  Am.  Rep.  876;  Petty  v.  Hannibal  dk  St.  J. 
R.  Co.  8  West.  Rep.  297,  88  Mo.  806;  a  Hare 
V.  Chicago  dk  A.  R.  Co.  95  Mo.  662;  Stephens 
V.  Hannibal  dk  St.  J.  R.  Co.  96  Mo.  218;  Barry 
V.  Hannibal  dk  St.  J.  R.  Co.  98  Mo.  62;  Tethe- 
row  V.  St.  Joseph  dk  D.  M.  R.  Co.  98  Mo.  74; 
King  v.  Missoun  Pae.  R.  Co.  98  Mo.  236; 
Murray  v.  St.  Louis,  C.  dk  W.  R.  Co.  5  L.  R.  A. 
735,  98  Mo.  578. 

As  to  the  responsibility  of  the  defendant  for 
the  failure  of  Hill  to  discharge  his  duty  in 
sounding  the  whistle  whereby  Dixon  came  to 
his  death, — 

See  Gormly  v.  Vulcan  Iron  Works,  61  Mo. 
492;  Whalen  t.  Centenary  Church,  62  Mo.  826; 
Cook  Y.  Hannibal  dk  St.  J.  R.  Co.  68  Mo.  897; 
Stephens  v.  Hannibal  dk  St.  J.  R.  Co.  86  Mo. 
221;  Crane  v.  Missouri  Pae.  R.  Co.  87  Mo.  588; 
Stoddard  ▼.  St.  Louis,  K.  C.  dk  N.  R.  Co.  65 
Mo.  514;  Bromley  t.  Smith  B.  dk  R.  Mach.  Co. 
12  Mo.  App.  694;  N<yrthem  Pae.  R.  Co.  v. 
O'Brien,  1  Wash,  599. 

The  evidence  shows  that  Dixon  must  have 


ment.  Mellor  v.  Missouri  Pae.  R.  Co.  (1801).  10  L.  R, 
A.  88, 105  Mo.  i55:  Cleveland,  C.  C.  &  St.  L.  K.  Co.  v. 
Ketcham  (Ind.  Sup.)  Jan.  28, 1808. 

Laborer  in  rolHnflr-mill,  unloading  bricks  from  a 
-car.  and  the  yard  master  In  charge  of  a  train  which 
neglifirently  backed  along  the  same  track  and  hit 
the  car.  North  Chicago  Roil.  Mill  Co.  v.  Johnson 
<1886).  114  III.  67. 

Car  Inspector  and  hraJceman.  International  & 
O.  N.  R.  Co.  v.  Keenan  (1890),  9  L.  R.  A.  708.  78  Tex. 
294,  followed  in  St.  Louis  A.  &  T.  R.  Co.  v.  Putnam 
(Tex.  App.)  Oct.  26. 1802. 

Workman^  pushing  ice  into  an  ice  house,  and  em- 
ployes who  constructed  the  slide  along  which  the 
ice  was  moved.  Fink  v.  Dee  Moines  Ice  Co.  (Iowa) 
Jan.  26, 1802. 

Braheman  and  track-walker  or  inspector.  Rean 
v.  Western  North  Carolina  R.  Co.  (1890),  107  N.  C.  781. 

All  servants  employed  *'  to  provide  and  to  keep  in 
repair  the  place,  or  to  supply  the  machinery  and 
tools,  for  labor,  are  engaged  in  a  different  employ- 
ment from  those  who  are  to  use  the  place  or  appli- 
ances when  provided,  and  they  are  not,  therefore, 
as  to  each  other,  fellow  servants."  So  held  where 
a  mechanic  employed  about  a  '* band-saw"  in  a 
mill  was  injured  by  negligence  of  the  mill  foreman 
in  omitting  to  keep  the  machinery  in  reasonably 
safe  condition.  Uoux  v.  Blodgett  ft  D.  Lumber  Co. 
(Mich.)  Feb.  17, 1898. 

In  O'Neill  v.  Chicago  &  N.  W.  R  .Co.  a88l),  60  Fed. 
Rep.  189,  it  was  assumed  by  Judge  MoCrory.  with- 
out discussion,  that  a  carpenter  at  work  in  repair- 
ing a  car  could  sustain  an  action  based  on  the 
negligence  of  a  fireman  of  a  locomotive  engine 
that  collided  with  the  car  being  repaired. 

In  Richmond  &  D.  R.  Co.  v.  Pannill  a80B),  17  Va. 
L.  J.  99,  a  hrakeman  while  uncoupling  oars,  lost  his 
arm  on  account  of  a  negligent  movement  of  the 
locomotive  of  the  same  train;  he  was  denied  a  re- 
covery because  of  his  own  negligence,  the  question 
of  fellow  service  not  being  alluded  to. 

Where  a  stableman  was  put  in  charge  of  a  sta- 
tionary engine,  and  a  laborer^  engaged  in  unload- 
ing a  barge  was  injured  by  a  wrong  movement  of 
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the  engine,  it  was  held  that  the  rule  of  exemption 
of  the  master  did  not  apply.    Moylan  v.  Davids 

(1892).48N.T.S.  R.3S7. 

2. 

The  following  are  instanoes  of  holdings  that  the 
employes  were  fellow  servants: 

Euffineer  of  passenger  train  and  switchman  by 
whose  negligence  a  switch  was  out  of  place  and 
the  locomotive  derailed.  Miller  v.  Southern  Pae. 
R.  Co.  (1891),  20  Or.  286. 

Carinspector  and  a  hrakeman  under  direction  of 
a  railroad  yard  master,  in  the  New  York  yard. 
Potter  V.  New  York  Cent.  8c  H.  R.  R.  Co.  48  N.  Y. 
S.  R.  843. 

Engineer  of  switch  engine  an  car  numberer  li.  e., 
a  man  to  take  and  record  numbers,  etc.,  of  cars  in 
depot  yards).  Beuhring  v.  Chesapeake  &  O.  R.  Co. 
(W.  Va.)  Dec.  22, 1888. 

A  section  laborer  while  riding  on  a  hand-car.  in- 
jured by  negligence  of  the  *'bo8B"  of  another  sec- 
tion, operating  another  hand-car  on  the  same 
track.  Clarke  v.  Pennsyl  vania  Co.  ( Ind.  Sup. )  Sept. 
16.  1892. 

Hrakeman  on  coal  train  and  other  employes  of 
the  train  in  respect  of  discovering  the  dangerous 
condition  of  a  bolt.  Mensch  v.  Pennsylvania  R. 
Co.  (1892).  160  Pa.  606. 

Ckxr  repairer  and  train  operatives,  who  moved 
other  cars  against  the  one  he  was  repairing.  La- 
tremouille  v.  Bennington  ft  R.  R.  Co.  (1K91),  68  Vt. 
888. 

Bfacksmith  injured  by  fragment  of  sledge  ham- 
mer defective  from  long  use  in  hands  of  another 
servant  working  on  the  same  job.  Rawley  v.  Col- 
liau  (1892),  00  Mich.  81. 

Brakeman  on  logging-train  and  locomotive  engi- 
neer of  same  train.  McLaren  v.  Williston  (1892),  48 
Minn.  200.  In  this  case  it  was  not  claimed  that  it 
was  governed  by  the  Minnesota  Act  of  1887  (Laws 
1887.  chap.  18)  'to  define  the  liabilities  of  raHroad 
companies  in  relation  to  damages  sustained  by 
their  employes.** 

Conductor  of  freight  train  and  a  section  foreman^ 
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relied  upon  tbe  soundiDg  of  the  whistle  to  Dot- 
ifj  him  of  ibe  approach  of  the  train.  Tbe  rail- 
road company  therefore  owed  this  duty  to 
Dixon,  and  no  negii^nce  of  a  fellow  servant 
would  exempt  the  defendant  from  liability. 

Hulehan  v.  Qreen  Bay,  W,  <fe  St,  P.  R.  Co. 
58  Wis.  819,  and  cases  cited. 

Employes  are  not  iellow  servants  if  engaged 
in  distinct  and  independent  departments  of 
service. 

Marshall  v.  Sehrieker,  68  Mo.  312;  Vautrain 
V.  8L  fjouis,  1.  M.  dt  8.  B.  Co.  8  Mo.  App. 
538;  Chicago  &  N.  W.  B.  Co.  v.  Moranda,  93 
111.  802,  84  Am.  Rep.  168;  Ryan  v.  Chicago  db 
N.  W.  B.  Co.  60111.  171,  14  Am.  Rep.  82. 

Messrs.  James  O.  Trimble*  Oeorge 
Robertson  (and.  at  tbe  first  hearing, 
Georg^e  B.  Macfarlane)  for  respondent: 

If  the  deceased  husband  was  a  fellow  serv- 
ant with  the  engineer,  then  the  exemption  of 
defendant  from  liability  to  the  plaintiff  fol- 
lows. All  who  are  directly  engaged  in  ac- 
complishing the  ultimate  purpose  in  view,  that 
is,  the  running  of  the  road,  must  be  regarded 
as  engaged  in  the  same  general  business  within 
the  meaning  of  the  rule. 

Hard  v.  Vermont  d  C.  R.  Co.  82  Vt.  473. 

Neither  is  it  necessary  in  order  to  bring  a 
case  within  itbe  general  rule  of  exemption  that 
the  servants,  the  one  that  suffers  and  the  one 
that  causes  the  injury,  should  be  at  the  time 


engaged  in  the  same  operation  or  particular 
work 

Wright, V.  Neto  York  Cent.  B.  Co.  25  N.  T. 
562. 

The  true  rule  for  determining  who  are  fel- 
low servants  is  to  be  determine  by  the  char- 
acter of  the  act  bein^  performed  by  the  offend- 
ing servant.  If  it  is  an  act  that  the  law  im> 
plies  a  contract  duty  upon  the  part  of  the 
employer  to  perform,  then  the  onending  em- 
ploye Is  not  a  servant  but  an  agent;  but  as  to- 
all  other  acts  they  are  fellow  servants. 

7  Am.  &  Eng.  En  cyclop.  Law,  p.  384. 

The  implied  contract  on  the  part  of  tbe 
master  is  that  he  will  furnish  propier  and  ade- 
quate machinery  and  appliances  and  will  em- 
ploy skillful  and  competent  fellow  servants. 

Lantng  v.  New  York  Cent.  B.  Co.  49  N.  Y. 
521,  10  Am.  Rep.  417. 

The  following  have  been  held  fellow  serv- 
ants: 

Engineer  and  shoveler  on  gravel  train. 

Ohio  db  M.  B.  Co.  v.  Tind^,  13  Ind.  366,  74 
Am.  Dec.  259. 

Engineer  and  section  hand. 

Houston  db  T.  C.  B.  Co.  v.  Rider,  62  Tex.  267. 

Engineer  and  roadmaster. 

Walker  y.  Boston  db  M.  B.  Co.  128  Mass.  8. 

Engineer  and  laborers  on  travel  train. 

Byan  v.  Cumberland  Vauey  B.  Co.  28  Pa. 
384. 


Injured  by  neffUgenoe  of  the  former.  In  effeotlngr 
a  '"flyiDflr  switch.^'  EUiott  v.  Cbioago,  M.  8c  St.  P. 
R.  Co.  (1889).  5  Dak.  628,  38  Am.  &  Eoff.  R.  R.  Cas. 
82,  with  note. 

Foreman  of  a  bridge  gang  (while  asleep  In  a  car 
provided  by  his  employer),  and  the  operatives  of  a 
freight  train  which  collided  with  the  sleeping  car; 
though  these  servants  were  la  different  depart- 
ments of  service.  St.  Louis,  A.  &  T.  R.  Co.  v.  Welch 
(1888),  72  Tex.  288,  and  38  Am.  &  Eog.  R.  R.  Gas.  81, 
with  note. 

Section  lahorer^  handing  poles  upon  an  open  car, 
and  the  engineer  and  fireman  of  locomotive  back- 
ing against  tbe  car;  all  of  these  employes  being,  at 
the  time,  under  directions  of  an  assistant  road- 
master,  present.  Harrison  v.  Detroit,  L.  &  N.  R. 
Co.  (1890),  7  L.  R.  A.  828.  79  Mich.  409. 

Miner  and  blacksmith  employed  to  sharpen  tools 
for  the  miners,  both  at  work  in  same  mine  oper- 
ated by  the  mine  owner.  Snyder  v.  Viola  Min.  & 
Smelt.  Co.  (Idaho),  Feb.  Term,  1891. 

Superintendent  of  an  iron  furnace,  and  locomo- 
tive engineer  of  a  train  hauling  coal,  etc.,  to  be 
used  at  the  furnace.  Adams  v.  Iron  Cliffs  Co. 
a889),  78  Mich.  271,.  41  Am.  &  Eng.  R.  R.  Cas.  414, 
with  note. 

Worker  at  cutting  machine  in  a  factory  and  en- 
gineer, who  negligently  set  the  machinery  in  mo- 
tion while  former  was  oiling  a  cutter.  Henshaw 
V.  Pond's  Extract  Co.  (1892),  50  N.  Y.  S.  R.  288. 

Two  laborers  engaged  in  removing  slag  pots 
from  smelting  furnace.  Dunmead  v.  American 
Min.  A  Smelt.  Co.  (1882),  12  Fed.  Rep.  847. 

Two  workers  about  a  spinning  machine.  Sulli- 
van V.  Wamsutta  Mills  (Mass.)  Jan.  6, 1802. 

Laborers  engaged  in  taking  down  a  condenser  by 
order  of  a  foreman.  Kleigel  v.  Wclsel  &  V.  Mfg. 
Co.  (Wis.)  Jan.  10, 1898. 

Two  laborers  engaged  with  others  in  lifting  a 
weight  by  means  of  a  crane,  one  of  whom  was  In- 
jured by  negligence  of  the  other  in  permitting  the 
crane  to  slip  from  slow  to  fast  gear.  Barlow  v. 
Standard  Steel  &  CTast  Co.  (1893)  Pa. 

Where  a  scaffold  was  constructed  by  the  men 
who  were  to  use  it,  one  of  whom  was  hurt  because 
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of  negligent  construction  of  it,  but  not  because 
of  defective  material  supplied,  the  court  held  ail 
the  employ^  who  put  it  up  and  worked  upon  it 
fellow  servants.  Marsh  v.  Herman  (1891),  47  Minn. 
687. 

A  lumber  pfler  and  empioyde  moving  timber 
along  rollers  from  a  aawmiil.  Weeklund  v.  South- 
em  Oregon  Co.  (1891),  20  Or.  501. 

A  Umoshoreman  loading  iron  upon  skids  in  the 
hold  of  a  vessel  discharging  cargo,  hurt  by  negii* 
gence  of  the  guy-tender  or  of  tbe  engineer,  both 
of  whom  were  held  his  fellow  servants.  Miles  ▼. 
The  Servia  (1891),  44  Fed.  Rep.  948. 

Ship  carpenter  and  other  members  of  boat  crew. 
Baron  v.  Detroit  &  C.  S.  Nav.  Co.  (1892).  91  Mich. 

A  group  of  workmen  {"*  lumpers  *^),  who  erected 
a  staging  around  a  vessel  in  a  dry  dock  to  be  used 
by  another  group  ('*  caulkers  *^,  are  fellow  servants 
with  the  latter,  one  of  whom  was  injured  by  the 
breaking  of  a  defective  plank  in  the  staging.  But- 
ler v.Townsend  (1891),  126  N.Y.  106  (Ruger,  Andrews, 
and  O^Brien.  dissenting). 

Where  a  longshoreman  was  injured  by  reason  of 
defective  oonstruction  of  a  staging,  erected  by  his 
colaborers  for  their  own  convenience,  tbe  court 
held  they  were  all  fellow  servants.  Hogan  v.  Hen- 
derson (N.  Y.)  Feb.  24, 1891. 

A  lumber  measurer,  engaged  in  assorting  and 
scaling  lumber,  and  other  workmen  employed  in 
piling  lumber,  both  '^acting  together  under  the 
same  general  control.**  Fraser  v.  Red  River  Lum- 
ber Co.  (1891),  46  Minn.  285. 

A  man  on  duty  at  a  tiatchway  to  give  warning  of 
falling  cotton  bales  while  the  latter  were  being 
loaded  between  decks  of  a  ship,  and  a  labortr  in 
the  hold  engaged  in  stowing  the  bales  away,  where 
the  latter  was  injured  by  failure  to  give  the  re- 
quired warning.  Ocean  SS.  Co.  v.  Cheeaey  (1890), 
86  Qa.  278.  In  Smith  v.  Baker,  L.  R.  (1801),  App. 
Cas.  826,  a  majority  of  the  house  of  lords  held  that 
the  absence  of  some  person  to  give  warning  of  the 
slinging  of  heavy  stones  over  the  head  of  plaintiff, 
who  was  a  quarry  laborer,  was  evidenoe  of  a  de- 
fective system  of  conducting  the  bustneas  and 
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Engineer  and  telegraph  operator. 

Slater  v.  Je^oett,  ^  N.  Y.  61.  29  km.  Rep. 
627. 

Engineer  and  switch  tender. 

Farwell  v.  Boston  &  W.  B.  Carp,  4  Met.  49, 
88  Am.  Dec.  839;  Siaitery  v.  Morgan,  35  La. 
Ann.  1166. 

Engineer  and  track  repairer. 

Ohio  db  M.  E,  Co,  y,  Collarn,  78  Ind.  261, 
38  Am.  Rep.  184. 

Engineer  and  station  agent. 

Bfvwn  V.  Minneapolis  &  St.  L,  R.  Co,  31 
Minn.  558. 

Engineer  and  brakeman  working  ground 
switch 

JRandall  v.  Baltimore  d  0.  B.  Co.  109  U.  S. 
478,  27  L.  ed.  1008,  15  Am.  &  Eng.  R.  R. 
Cas.  248. 

Engineer  and  employ^  in  tunnel. 

Capper  v.  Louisville,  E.  dh  St.  L.  R.  Co, 
1  West.  Rep.  287, 108  Ind.  306,  21  Am.  &Eng. 
R.  R.  Cas.  525. 

The  following  cases  of*  this  state  are  in  har- 
mony with  the  foregoing  cases: 

McBermott  v.  Pacific  B.  Co,  80  Mo.  115; 
Rohbaeh  v.  Pacific  B.  Ok  48  Mo.  192;  Harper 
V.  Indianapolis  &  St.  L.  B.  Co,  47  Mo.  576, 
4  Am.  Rep.  358;  McUoicen  v.  St,  Lovis  d  J, 
M.  B.  Go,  61  Mo.  582:  Williams  Bros.  v.  Cartter, 
53  Mo.  875, 14  Am.  Rep.  424;  Evans  v.  Atlantic 
dt  P.  B.  Co,  62  Mo.  52;  Connor  v.  Ghicttgo,  B, 


1,  A  P,  B.  Co,  59  Mo.  299;  Blessing  v.  St, 
Louis,  K.  C,  dK  B.  Co.  77  Mo.  410;  Mo<yre  v. 
Wabash,  8t,  L.  d  P,  R.  Co.  85  Mo.  588;  Mur- 
ray y,  8t,  Louis,  C.  d  W.  B.  Co.  5  L.  R.  A. 
785,  98  Mo.  578;  Higgins  y,  Missouri  Pac,  B. 
Go.  104  Mo.  418. 

It  was  the  duty  of  the  husband  of  plaintiff 
to  keep  the  cable  off  the  track.  He  had  left  it 
there  and  observing  the  approaching  train  un- 
dertook to  remove  it,  and  while  so  engaged 
was  struck. 

His  effort  to  lift  the  cable  from  the  track 
was  done  in  the  face  of  seen  danger  and  was 
the  immediate  and  proximate  cause  of  his 
death. 

Yancey  v.  Wabash,  St.  L.  d  P,  R,  Go.  12 
West.  Rep.  250,  98  Mo.  488;  Fletcher  v.  At- 
lantic d  P,  B.  Co.  64  Mo.  484. 

If  the  undisputed  facts  show  that  notwith- 
standing the  defendant's  negligence  the  plain- 
tiff would  not  have  sustained  tne  injuries  com- 
plained,of  but  for  his  own  negligence  directly 
tending  to  produce  them,  it  is  the  duty  of  the 
court  to  direct  the  jury  to  tind  for  the  defend- 
ant. 

Powdl  V.  Missouri  Pac.  B,  Co.  76  Mo.  80; 
Lenix  v.  Missouri  Pac,  B,  Co,  76  Mo.  86;  Tay- 
lor V.  Missouri  Pac.  B.  Co,  86  Mo.  457;  Cag- 
ney  y.  Hannibal  d  St.  J.  B.  Co.  69  Mo. 
416. 

When  the  evidence  fails  to  connect  the  neg- 


miffht  form  the  basis  for  a  recovery  where  Injury 
resulted  therefrom. 

Serwxnts  not  on  dvJty, 

Where  a  day  laborer  oo  a  railroad  has  been  out 
of  service  one  day  and  is  killed  that  nUrht  by  negr- 
IlKcace,  he  is  not  to  be  considered  as  a  fellow  serv- 
ant with  the  employ^  in  char^re  of  a  train  on  the 
same  railroad.  Cincinnati,  N.  0.  k  T.  P.  R.  Co.  v. 
Conley  (Ky.)  Dec.  17, 1888. 

Some  earlier  cases  are  also  to  the  effect  that 
when  the  servant  is  entirely  off  duty,  he  is  not  to 
be  regarded  as  a  fellow  of  employ^  on  duty  at  the 
time,  irrespective  of  any  question  of  departments 
of  service.  Baird  v.  Pettlt  (1872),  70  Pa.  477:  Btate 
V.  Western  Maryland  R.  R.  Co.  (1885),  08  Md.  4S8; 
Washburn  v.  Nashville  &  C.  R.  Co.  ( 1859),  8  Head,  688. 
But  In  Texas  (before  the  Fellow  Servant  Act  of 
1R91>,  a  carpenter  belonging  to  a  building  gang  sit- 
ting in  a  car  writing  a  letter  after  his  day^s  work 
was  done,  was  hurt  by  a  collision  with  a  switch  en- 
gine by  reason  of  negligence  of  the  employ 6  in 
oharge,  and  was  denied  a  recovery  on  the  ground 
of  the  fellow  service  of  the  two  men .  JnternationaJ 
A  G.  N.  R.  Co.  V.  Ryan  (1881),  82  Tex.  565;  and  to 
same  general  effect,  are  Adams  v.  Iron  Cliffs  Co. 
<1889),  78  Mich.  271;  and  St.  Louis,  A.  &  T.  R.  Co.  v. 
Welch  (1888),  72  Tex.  2»8;  and  in  McGregor  v.  Auld 
<Wi8.)  Dec.  6, 18Q2,  it  was  held  that  employ^  going 
to  and  fiom  work  are  in  service  within  the  rule  of 
exemption. 

LeQislatUm. 

The  law  on  this  topic  has  undergone  much 
change  by  statutes  in  recent  years. 

Some  of  these  statutes,  and  a  few  cases  under 
them  will  be  noted: 

Enffiand:  Employer's  Liability  Act  (1880),  48  &  44 
Vict.  chap.  42. 

Under  this  Act  it  is  held  that  the  superior  serv- 
ant whose  negUgenoe  will  entitle  an  injured  em- 
ploy6,  under  his  orders,  to  recover,  must  be  one 
whose  sole  or  principal  duty  Is  superintendence, 
and  not  one  ordinarily  engaged  in  manual  labor. 
Kellard  v.  Rooke  (1888),  L.  R.  21 Q.  B.  Div.  807. 
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AlabarML:  Acts,  1886,  p.  115:  same  as  M  2500-2582, 
Code  of  lffl6,  resembles  the  English  Act.  Bee 
Richmond  %  D.  R.  Co.  v.  Jones  (1890),  02  Ala.  218; 
Louisville  &  N.  R.  Co.  v.  Hawkins  (1880).  92  Ala.  241; 
Birmingham  M.  R.  Co.  v.  Wilmer  (Ala.)  Nov.  28, 
1892;  Mary  Lee  C.  k  R.  Co.  v.  ChambUss  (1892),  Ala. 

In  Alabama  &  G.  8.  R.  Co.  v.  Carroll,  (Ala.)  1892, 
18  L.  R.  A.  488,  it  was  held  that  this  legislation  had 
no  extraterritorial  force  to  reach  the  case  of  a  citi- 
2sen  of  Alabama  injured  in  Mississippi,  though  the 
contract  of  employment  was  made  in  Alabama  be- 
tween him  and  an  Alabama  company. 

Arkansas:  The  substance  of  the  Act  of  IFeb.  28, 
1883,  is  that  those  are  not  fellow  servants  who  are 
in  different  departments  of  service  of  a  railway 
corporation,  or  those  who  have  superintendence  or 
control,  as  to  persons  under  their  command,  in  em- 
ploy of  such  corporations;  and  that  '*  no  contract 
made  between  the  employer  and  employ6  based 
upon  the  contingency  of  the  injury  or  death  of  the 
employ^,  limiting  the  liability  of  the  employer 
under  this  Act  or  fixing  damages  to  be  recovered, 
shall  be  valid  and  binding." 

Calif omUu  Under  the  Civil  Code,  fi  1607,  the  rule 
of  exemption  of  the  master  applies  where  the  co- 
employ^  are  in  the  **8ame  general  business,"  where 
proper  care  is  used  in  their  selection.  A  miner  and 
an  engineer  running  the  hoisting  apparatus  of  the 
mine  are  held  fellow  servants  thereunder.  Tre^ 
watha  V.  Buchanan  G.  Min.  &  Mill.  Co.  (Cal.)  Dec. 
16, 1891,  and  so  also  were  a  braheman  and  the  con- 
ductor of  the  same  train.  CTongrave  v.  Southern 
Pac.  R.  Co.  (1891),  88  Cal.  860. 

The  language  of  the  California  Code  is  the  same 
as  that  used  in  Laning  v.  New  York  (Tent.  R.  Co. 
0872),  40  N.  Y.  528, 10  Am.  Rep.  417,  in  expresshig 
the  general  American  common-law  rule  on  this 
point. 

Florida:  Laws  1887,  p.  117,  chap.  8744,  •  2,  abolishes 
the  exemption  of  the  master,  because  of  fellow 
service,  entirely  so  far  as  it  concerns  railroads. 

Oeorgia:  The  exemption  of  the  master  from  lia- 
bility by  reason  of  the  doctrine  of  fellow  service 
does  not  apply  In  Georgia  to  railroad  companies 
(Acts  1856-66,  p.  165;  Ga.  Code  1882,  8  8086;  Dunlap 
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ligeDce  with  the  accident,  the  court  should 
direct  a  verdict  for  the  defeudaut. 

Holman  v.  Chicago,  B,  1,  dk  P.  R.  Co.  62  Mo. 
562;  Thompson,  Trials,  §  1678. 

When  it  appears  from  the  plaintiff's  case 
alone  that  he  is  guilty  of  contributory  negli- 
gence, the  court  should  direct  d  nonsuit. 

Prideaux  v.  Mineral  Point,  43  Wis.  613, 28 
Am.  Rep.  558;  Beusehing  v.  8t.  Louis  Gas 
Light  Co.  78  Mo.  219,  39  Am.Rep.  508;  Steph- 
ens V.  Macon,  88  Mo.  355;  MUburn  v.  Kansas 
City,  8t.  J.  iSt  C.  B.  B.  Co.  86  Mo.  109;  Thomp- 
son,  Trials,  g  1680. 

The  deceased  assumed  the  risk  of  being  in- 
jured by  a  train  while  keeping  the  cable  out  of 
the  way  of  passing  trains. 

Smith,  Neg.,  Whittaker's  ed.p.  127,  note  »i, 
p.  133;  Wood,  Mast  &  8.  678;  Price  v.  Hanni- 
bal <&  St.  J.  B.  Go.  77  Mo.  508;  Aldridge  v. 


Midland  Blast  Furnace,  Co.  78  Mo.  559;  Kee- 
gan  v.  Kavanatigh,  62  Mo.  232. 

Barel»y9  J.,  delivered  the  opinion  of  the 
court  : 

Plaintiff,  as  the  widow  of  the  deceased 
Mr.  Dixon,  sues  under  the  Damage  Act,  (now 
chapter  49,  Rev.  Stat.  1889, )  claiming  the 
statutory  recovery  for  his  death,  caused,  as 
is  charged,  by  negligence  in  the  operation  of 
one  of  defendant's  passenger  trains.  The  de- 
ceased wdB  a  quarry  laborer,  under  orders  of 
a  foreman  who  had  entire  control  of  the 
quarry,  represented  the  defendant  there, 
hired,  discharged,  and  directed  the  men,  and 
had  no  connection  with  the  train  service,  so 
far  as  appears,  in  any  way. 

The  first  decisive  question  is  whether  de- 
ceased and  the  passenger  train  men  are  to  be 


V.  Northeastern  R.  Ck>.  (iseO),  190  U.  8. 649, 82  L.  ed. 
1068;  Georgia  R.  &  Bkg.  Ck).  v.  Brown  a^BO),  86  Ga. 
820);  but  the  statute  aboUshinir  the  master^s  exemp- 
tion applies  to  all  servants  of  a  railway  oompany 
whether  the  injury  belallinir  one  of  them  is  or  is 
not  connected  with  the  runningr  of  trains.  Oeorfria 
R.  &  BkR.  Co.  V.  Miller  (1862),  Ga. 

Iowa:  Acts  1862,  chap.  169;  Code  1580,  I  1807, 
abolishes  the  master*s  exemption  as  to  every  cor- 
poration operating  a  railway  where  the  injury  is  *Mn 
any  manner  connected  with  the  use  and  operation 
or'  the  railway.  Under  this  statute  it  is  held  that  a 
ivorkman,  engaged  in  a  railroad  yard  to  remove 
ashes,  etc.,  from  locomotives  and  to  supply  them 
with  water,  is  '^^onnected  with  the  operation  of  a 
railway"  within  the  purview  of  the  seition  above 
quoted,  abolishing  the  rule  of  exemption  as  to 
servants  so  engaged.  Butler  v.  Chicago,  B.  &  Q. 
B.  Co.  (1808),  Iowa. 

Kansas:  8ince  1874  railroad  companies  doing  busi- 
ness in  the  state  are  by  statute  liable  for  injuries 
to  employes  from  negligence  of  co-employes  (Laws 
1874,  chap.  08,  •  1;  Gen.  Stat.  1889,  9 1251).  Compare 
Kansas  Pao.  R.  Co.  v.  Peavey  a886),  84  Kan.  472; 
Missouri  Pac.  R.  Co.  v.  Dwyer  (1886),  86  Kan.  58. 

Kentucky:  The  rule  of  exemption  of  the  master 
does  not  apply  where  one  servant  is  killed  by  the 
"willful  neglect*'  of  other  servants:  but  a  right 
of  action  exists  in  such  case  for  punitive  damages 
in  favor  of  his  surviving  spouse  or  children. 
Louisville  &  N.  R.  Co.  v.  Coniff  (1880),  00  Ky.  fiOO; 
Cincinnati,  N.0. 8c  T.  P.  R.  Co.  v.  Adams  (1890),  11  Ky. 
L.  Rep.  833;  McLeod  v.  Ginther  a882),  80  Ky.  800; 
Jordan  v.  anclnnati,  N.  O.  &  T.  P.  R.  Co.  (1889),  89 
Ky.40. 

Massachuaetts:  Laws  1887,  chap.  270,  resembles  the 
English  statute,  and  has  taken  away  the  defense 
that  the  injury  was  caused  by  the  act  of  a  fellow 
servant  of  plaintilf,  in  the  cases  mentioned  in  it. 
O'Blalley  v.  South  Boston  Gas  Light  Co.  (1808), 
Mass.;  Daoey  v.  Old  Colony  R.  Co.  (1801),  158  Mass. 
112.  But  where  an  action  is  not  brought  under  the 
Employer's  Liability  Act,  but  is  at  common  law, 
the  ordinary  rules  as  to  the  negligence  of  fellow 
servants  apply.  Dodge  v.  Boston  &  A.  R.  Co.  (1892) 
Mass. 

In  Fitzgerald  v.  Boston  &  A.  R.  Co.  (Mass.)  May 
9, 1892,  men  stowing  away  bales  of  hay  were  held 
fellow  servants,  and  the  fact  that  the  superintend- 
dent  directed  the  laborer^  who  was  injured,  to 
work  in  the  group  was  held  to  constitute  no  negli- 
gence under  the  Emp1oyer*8  Liability  Act. 

In  Trask  v.  Old  Colony  R.  Co.  (Mass.)  May  9, 
1802,  the  master  was  held  not  liable  under  that  Act, 
for  defects  in  the  ^^ays,  works,"  etc.,  **u8ed  in  the 
business"  where  its  employ^  was  hurt  by  a  de- 
fective track  of  another  railway  company  whose 

18  L.  H.  A. 


tracks  it  oocasionally  used  in  the  prosecution  of 
its  business. 

Minnesota^  The  exemption  of  the  master  from 
liability  for  negligence  between  oo-employte  is 
abolished  by  statute  as  to  railroad  corporations, 
operating  finished  roads;  but  not  **while  engaged 
in  the  construction  of  a  new  road  or  any  part 
thereof,  not  open  to  public  travel  or  use"  (Mian. 
Gen.  Laws,  1887,  chap.  18,  p.  60).  Schneider  v.  Qii- 
cago,  B.  ft  N.  R.  O).  (1889),  42  Minn.  68:  Moran  v. 
Eastern  R.  Co.  (1892),  4S  Minn.  46.  Some  cases  where 
the  new  statute  has  been  applied:  Steffenson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1882),  48  Minn.  285,  where 
a  section  hand  was  pushed  from  a  hand-car  which 
was  overcrowded.  Lorlmer  v.  St.  Paul  C.  R.  Co. 
(1892),  48  Minn.  891,  where  the  statute  was  held  not 
to  change  the  burden  of  proof. 

Mississippi:  Code  1880,  p.  806,  §  1064,  and  Constitu- 
tion 1890,  •  198.  The  latter  provision  establishes 
what  may  be  generally  described  as  the  ^'depart- 
ment"  rule.  But  it  does  not  apply  to  cases  which 
arose  before  its  adoption,  though  brought  after. 
Illinois  Cent.  R.  Co.  v.  Cathy  (18B8),  Miss. 

Montana:  '*That  in  every  case  the  liability  of  the 
corporation  to  a  servant  or  employ^  acting  under 
the  orders  of  his  superior  shall  be  the  same,  in  case 
of  injury  sustained  by  default  or  wrongful  act  of 
his  superior,  or  to  an  employ 6  not  appointed  or 
controlled  by  him,  as  if  such  servant  or  employ^ 
were  a  passenger."  Rev.  Stat.  1879,  p.  471,  •  318» 
Railroad  Corporations. 

T^as:  Gen.  Laws  1891,  chap.  24,  p.  25.  The  sub- 
stance of  the  Act  is  that  employes  of  railway  cor. 
porations  are  not  fellow  servants  where  one  Is 
placed  imder  command  of  the  other,  or  where  they 
are  '^engaged  in  any  other  department"  of  service 
of  such  corporation. 

Wisconsin:  ''Every  railroad  corporation,  doing 
business  in  this  state,  shall  be  liable  for  damages 
sustained  by  any  employ^  thereof  within  this  state 
without  contributory  negligence  on  his  part,  when 
such  damage  is  caused  by  the  negligence  of  any 
train  dispatcher,  telegraph  operator,  superintend- 
ent, yard  master,  conductor,  or  engineer,  or  of  any 
other  employ^  who  has  charge  or  control  of  any 
stationary  signal,  target  point,  block  or  switch." 
(Laws  1889,  chap.  488,  p.  618.) 

A  case  under  the  statute  where  a  brakeman  was 
injured  by  negligence  of  an  engineer.  Baltaer  v. 
Chicago.  M.  &  N.  R.  Co.  (Wis.)  Nov.  15, 1882. 

Wyondna:  ''Any  person  in  the  emploj"  or*  anf 
railroad  company,  *'who  may  be  injured  by  any 
locomotive,  car,"  etc.,  "shall  have  his  action  for 
damages  against  said  company  the  same  as  if  he 
were  not  in  the  employ  of  said  company  and  no 
agreement  to  the  contrary  shall  be  admitted  as 
testimony  in  behalf  of  said  company."  (Oomp. 
Laws  1876,  chap.  97,  p.  612.) 
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regarded  as  fellow  servants,  within  the  mean- 
ing of  the  rule  exempting  the  master  from  lia- 
bility for  injuries  negligently  inflicted  upon 
one  employ^  by  another  in  a  common  employ- 
ment. This  rule  has  long  been  acknowledged 
as  part  of  the  general  common  law,  but  efforts 
to  apply  it  in  |»articular  cases  have  led  to 
expressions  of  wholly  irreconcilable  views 
among  eminent  jurists.  These  differences 
seem  to  spring  from  the  difficulty  experi- 
enced in  assigning  the  reasons  for  the  rule 
itself  to  serve  as  solid  premises  in  applying 
it.  "Public  policy"  {McDermott  v.  Pacific 
R.  Co,  ri860,]  30  Mo.  116),  "implied  con- 
tract" {Hutchinson  v.  Toi'k,  JV.  <fc  B,  R.  Co, 
[1850.]  5  Exch.  343;  Lawll  v.  HtmeU,  [1876,  J 
1  C.  P.  Div.  161),  "general  convenience"  and 
"expediency"  (Farwell  v.  Boston  ds  W.  R, 
Corp,  [1842,]  4  Met.  49,  38  Am.  Dec.  339), 
have  been  severally  mentioned  and  enlarged 
upon  bv  learned  judges  as  grounds  on  which 
it  should  stand ;  but,  whatever  strength  those 
grounds  may  have,  a  stronger  reason  for  its 
existence  to-day  is  stare  decisis,  itself,  how- 
ever, a  maxim  of  cogent  force  in  determining 
judicial  action  in  countries  tracing  their  sys- 
tems of  law  to  the  English  source. 

The  doctrine  of  exemption  is  of  compara- 
tively recent  origin.  Its  history  has  been  fre- 
quently written,  and  is  Ux^  familiar  to  the 
legal  profession  to  justi f v  repetition  here.  It 
sprang  into  life  suddenly,  with  remarkable 
vitality  and  power,  and,  as  originally  form- 
ulated, was  supposed  to  control  many  states 
of  facts  to  whicli  it  would  not  now  be  ap- 
plied anywhere.  It  was  at  first  thought 
to  exempt  the  master  from  liability  for 
injury  to  one  servant  b^  reason  of  the 
neglect  of  another  to  furnish  or  maintain  a 
reasonably  safe  plant  and  machinery  for  the 
master's  work,'  of  whose  defects  the  In- 
jured servant  was  if^norant  (Waller  v.  8o^U?t 
Eastern  R,  Co.  [1863,]  2  Ilurlst.  &  C.  102; 
McDermott  v.  Pa^^fic  R.  Co.  [I860.]  30  Mo. 
115)  ;  but  such  an  application  of  it  is  now 
uuiversallv  discarded,  either  because  of  stat- 
utory declarations  on  the  subject,  (for  ex- 
ample, the  "Gladstone  Bill,"  in  England,  43 
&  44  Vict.  [1880,]  chap.  42,  §  1 ;  3&ss.  Act, 
[1887,]  chap.  270,  etc.,)  or  of  decisions  by  the 
courts  without  the  aid  of  legislation,  {Lewis 
v.  St.  Louis  d  I.  M.  R.  Co.  [1875,]  59  Mo. 
495,  21  Am.  Rep.  3^5 ;  King  v.  Ohio  etc.  R. 
Co.  [1882,  ]  14  Fed,  Rep.  277 ;  Northern  Pac. 
R.  Co.  V.  Herbert,  [1886,]  116  U.  8.  642,  29 
L.  ed.  755). 

Again,  the  scope  of  the  rule  was  long 
supposed  to  relieve  the  master  of  responsi- 
bility for  negligence  of  a  servant  under 
whose  direction  another  was  working  and  by 
whose  neglect  the  latter  was  injured,  though 
the  negligence  of  the  former  may  have  in- 
volved the  exercise  of  the  supervising  control 
delegated  to  the  superior  servant.  [Albro  v. 
Agawan  Canal  Co.  (1850,)  6  Cush.  75,  and 
j/oieells  V.  Landore  Steel  Co.,  (1874,)  32  L.  T. 
N.  8.  19,  will  illustrate  that  line  of  decisions 
sufficiently.]  And,  although  that  view  is 
still  approved  in  some  quarters,  the  weight  of 
authority  at  this  time  in  this  country  is  to  the 
contrary.  Pantzar  v.  Tilly  Foster  I.  Min.  Co. 
(18a5,)  99  N.  Y.  368;  LouisvilU  d  N.  R.  Co. 
V.  Bowler,   (1872,)    9  Heisk.  866;  Darrigan 
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V.  JVew  York  d  N.  E.  R.  Co.  (1884,)  52 
Conn.  285.  52  Am.  Rep.  590 ;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Ross,  (1884,)  112  U.  8.  877, 
28  L.  ed.  787 ;  Moore  v.  Wabash,  St.  L.  d  P. 
R.  Co.  (1885,)  85  Mo.  588. 

But  the  demands  of  the  case  at  bar  do  not 
make  it  necessary  to  enter  upon  any  general 
discussion  of  the  changes  that  have  taken 
place  in  the  law  on  this  topic  since  it  began 
to  engage  the  attention  of  the  courts.  Suffice 
it,  for  the  present,  to  say  that  maturer  con- 
sideration by  the  judiciary,  and  the  emphatic 
commands  of  legislation  in  some  localities, 
have  fcreatly  modified  the  rigor  and  narrowed 
the  rule  of  exemption  as  originally  put  forth. 
[Besides  the  statutes  alretidy  mentioned,  note 
Alabama  Acts,  1885,  p.  115,  also  Code  1886, 
§2590 ;  Florida  Laws,  1887,  chap.  3741,  3744  ; 
Georgia  Acts,  1885,  p.  115,  also  Code- 1878,  § 
3036 ;  Iowa  Laws,  1862,  chap.  169.  also  Code 
1880,  §  1307 ;  Kansas  Laws,  1874,  chap.  93 ; 
Minnesota  Laws,  1887,  chap.  13 ;  Mississippi 
Code  1880,  p.  309,  §  1054,  and  Const.  1890, 
§  193;  Montana  Rev.  8tat.,  1879.  p.  471,  § 
818;  Texas  Laws,  1891,  chap.  24;  Wisconsin 
Acts,  1889,  chap.  438 ;  Wyoming  Laws,  1876, 
chap.  97,  g  1.]  These  modifications  no  doubt 
conform  to  more  humane  conceptions,  now 
prevailing,  of  the  demands  of  justice  with 
regard  to  the  existing  relations  of  master  and 
servant. 

To- day  some  enterprises  reach  across 
a  continent.  Often  they  extend  beyond  the 
limits  of  a  single  state.  Manv  contem- 
plate the  performance  of  several  kinds  of 
business,  requiring  the  employment  of  thous- 
ands, and  the  organization  of  several  depart- 
ments of  service,  separate  in  their  operations, 
but  tending  to  the  general  advantage  of 
the  common  employer.  To  what  extent  em- 
ployes in  different  lines  or  departments  of 
business  followed  or  established  by  such  a 
master  are  coservants  is  a  question  constantly 
recurring,  and  one  of  its  phases  is  presented 
by  this  case. 

The  circuit  court  held  that  the  deceased 
and  the  train  men  were  fellow  servants. 
In  reviewing  that  ruling  we  will  not  essay 
to  establish  any  definition  of  fellow  ser- 
vice to  enlighten  (or  increase)  the  diffi- 
culties of  this  branch  of  the  law,  but  shall 
merely  deal  with  the  facts  before  us  as  sliort- 
ly  as  possible. 

We  think  it  clear  that  where  a  common 
employer  carries  on  two  enterprises,  as 
variant  in  character  as  those  here  con- 
sidered, each  under  a  separate  superintend- 
ence, the  employes  at  work  in  each  cannot 
justly  be  regarded  as  fellow  servants  of  the 
employes  in  the  other,  within  the  meaning 
of  the  rule  of  exemption.  In  the  case  in  hand 
the  master  had  seen  fit  to  place  the  deceased 
quarry  man  and  the.  train  men  under  super- 
vision and  management  totally  apart  from 
each  other.  They  were  not "  acting  under  tlie 
same  immediate  direction."  Missouri  Pac. 
R.  Co.  V.  Ma4^,  (1887,)  127  U.  8.  208,  32 
L.  ed.  108.  Each  looked  to  a  different  in- 
dividual as  the  master*s  representative  for 
directions  in  his  work,  and  bad  no  practical 
connection  with  the  superior  who  iruided  and 
supervised  the  acts  ana  conduct  or  the  other. 

If  Dixon,  instead  of  being  killed,  had  merely 
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noticed  repeated  acts  of  negli^^ence  by  the 
train  men  in  omitting  to  signal  its  approach, 
what  could  he  have  done  to  correct  such 
course  of  conduct,  and  insure  his  own  safety? 
Complain  to  his  foreman?  The  foreman  di- 
recting his  work  had  no  power  to  discharge 
or  to  control  the  train  men  referred  to. 

The  theory  that  a  servant  entering  employ- 
ment may  fairly  be  considered  to  assume  the 
iisks  (among  others)  of  possible  injury  from 
the  negligence  of  his  fellow  workmen  (now 
most  irequently  mentioned  as  the  ground 
work  of  the  exemption)  can  have  no  just  or 
logical  application  where  the  supposed  fel- 
low servants  are  so  widely  severed  by  the 
division  of  the  employer's  business  that 
neither  can  have  a  ready  appeal  to  any 
common  superior,  having  power  to  require 
(and.  if  need  be,  to  enforce)  correct  and 
careful  conduct  on  the  part  of  the  other. 
Such  an  appeal  furnishes  to  the  servant 
the  means  to  avert,  or  at  least  to  dimin- 
ish, the  dangers  arising  from  incompetency 
or  carelessness  on  the  part  of  his  fel- 
lows. But  when  that  appeal  is  impossible, 
by  reason  of  the  total  severance  of  their  fields 
of  labor  and  of  the  control  to  which  they 
severally  are  subject,  we  apprehend  there  is 
little  left  of  recognizable  principle  upon 
which  servants  so  situated  can  be  supposed 
to  have  mutually  assumed  the  risks  of  each 
other's  negligence. 

Workmen  so  distantly  related  to  each 
other  in  the  master's  service  as  the  quar- 
ry men  and  the  train  operatives  here  are 
scarcely  more  nearly  allied,  for  all  practi- 
cal purposes  of  mutual  observation,  vigi- 
lance, and  protection,  than  are  the  serv- 
ants of  different  independent  contractors,  en- 
gaged in  separate  branches  of  labor  upon  a 
common  enterprise,  (though  we  do  not  mean 
to  imply  that  the  legal  relations  between 
them  are  identical.)  Employ^  of  the  latter 
class  are  universally  held  not  fellow  servants 
within  the  rule  under  discussion.  AhraJiam 
V.  lieymlds,  (I860,)  5  Hurlst.  &  N.  142; 
Turner  v.  Great  Eastern  R.  Co.  (1875,)  33 
L.  T.  N.  8.  431 ;  Johnson  v.  Lindsay,  [1891,  J 
L.  R.  App.  Cas-  871 ;  Scensan  v.  Atlantic 
Mail  H.  k  Co.  (1874,)  57  N.  Y.  108;  Louis- 
rille,  N.  0.  cfe  T.  R.  Co,  v.  Conroy,  (1886,) 
63  Miss.  562,  56  Am.  Rep.  835. 

Quarrying  and  operating  passenger  trains 
upon  a  railway  are  essentially  different  sorts 
of  work.  The  risks  incident  to  each  are  un- 
like those  encountered  in  the  other.  Nor 
were  the  operatives  in  these  departments 
thrown  into  any  sort  of  habitual  business  as- 
sociation under  a  common  superior.  Each 
line  of  service  appears  to  have  been  con- 
ducted as  independently,  in  every  respect, 
as  though  controlled  by  a  stranger  to  the 
other,  with  this  exceptijon :  the  servants  in 
each  employment  drew  compensation  from 
the  same  source.  But  we  do  not  regard  that 
fact  (standing  alone)  as  furnishing  the  touch- 
stone of  fellow  service. 

Without  going  further,  however,  into  the 
general  subject,  or  attempting  to  express  an 
opinion  on  any  other  facts  than  those  here 
in  judgment,  we  l>elieve  the  considerations 
above  suggested  (in  the  light  of  recent  decis- 
ions in  this  state  and  elsewhere)  lead  directly 
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to  the  conclusion  that  the  trial  court  was  in 
error  in  ruling  as  a  matter  of  law  that  de- 
ceased was  a  fellow  servant  with  the  engineer 
of  the  train  that  struck  him. 

In  the  following  cases  the  rule  of  exemp- 
tion from  liability,  because  of  the  relation 
of  fellow  service,  was  held  inapplicable: 
SuUimn  v.  MiwmH  I\ie.  K  Co,  (1889,)  97 
Mo.  113,  where  a  track  walker  was  killed  by 
negligence  of  train  operatives. 

In  ConnoUy  v.  Datidson,  (1870, )  15  Minn. 
519,  (Oil.  428,)  2  Am.  Rep.  154,  a  deck  hand 
on  a  steamboat  was  hurt  by  an  explosion, 
caused  by  the  negligent  numagement  of  the 
boiler  of  another  boat,  the  boat  owners 
being  partners. 

NashviUe  &  C.  R.  Go.  v.  CarrcU,  (1871,)  6 
Heisk.  347,  presents  the  case  of  an  injury  to 
a  track  man  by  the  negligence  of  train  men. 

In  Baird  v.  Pettit,  (1872,)  70  Pa.  477,  a 
draughtsman  in  an  establishment  for  the 
manufactiu^  of  locomotiTes  sustained  injur- 
ies by  falling  into  an  unguarded  excavation 
made  on  the  premises  by  carpenters  in  defend- 
ant's employ. 

In  Pool  V.  Chicago,  M.  A  St.  P.R.  Co.,  (1881) 
53  Wis.  657,  a  detective,  while  riding  on  a 
hand -car.  was  injured  by  negligence  of  the 
servants  operating  the  car. 

Garrahy  v.  Kansas  City,  St.  J.  db  C.  B. 
R.  Co.,  (1885,)  26  Fed.  Rep.  258,  arose  in 
Kansas  City,  Mo.,  as  the  record  therein 
shows,  (though  the  printed  report  does  not, ) 
and  was  decided  by  the  late  Mr.  Jystice 
Miller.  The  plaintiff,  a  common  laborer, 
one  of  a  gang  distributing  rails  along 
the  track,  was  hurt  by  the  negligence  of 
the  operatives  of  a  switch  engine,  u^d  in  the 
railway  yard  where  plaintiff  was  working, 
and  a  recovery  by  plaintiff  was  sustained. 
Hchson  V.  New  Mexico  <fe  A,  R.  Co.,  (1886, 
Ariz.,)  11  Pac.  Rep.  545,  was  the  case  of  a 
teamster,  hired  to  haul  ties,  who  was  injured 
by  the  negligence  of  an  engine  driver  of  a 
train. 

In  Northern  Pac.  R.  Co.  v.  O'Brien, 
(1889,)  1  Wash.  599,  a  track  laborer,  while 
being  carried  on  a  gravel  train  to  his  place 
for  work,  was  injured  by  a  collision  with 
another  train,  resulting  from  the  neglect  of 
the  operatives  of  the  latter  to  "flag"  the  for- 
mer as  ordered. 

In  Chicago  iSb  A.  R.  Co.  v.  Kdly,  (1889,) 
127  111.  637,  a  section  hand  had  sustained 
damage  from  the  negligent  action  of  em- 
ployes upon  a  construction  train. 

In  Hmtard  v.  Delaware  db  B.  Canal  0?., 
(1889,)  40  Fed.  Rep.  195,  which  arose  In 
Vermont,  a  track  man  on  a  hand -car  was 
killed  by  the  carelessness  of  train  hands. 

Pike,  V.  Chicago  <&  A.  R.  Co. ,  (1890, )  41  Fed. 
Rep.  95,  is  a  Missouri  case,  decided  by  Judge 
Thayer,  whose  learning  and  long  experience 
in  the  administration  of  law  in  this  state 
entitle  his  opinions  to  great  weight.  In  it 
he  held  that  a  watchman  of  a  railroad  bridge, 
who  was  hurt  by  negligence  of  the  driver 
of  a  locomotive  of  a  passing  train,  was  not 
a  fellow  servant  of  tlie  latter. 

In  Evans  v.  Carbon  HiU  Coal  Co.,  (1891,) 
47  Fed.  Rep,  437,  in  Washington,  a  laborer 
employed  by  defendant  in  the  work  of  con- 
structing a  railway  to  haul  coal  from  a  mine 
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received  an  iniuiy  by  reason  of  the  ne/^li- 
gence  of  one  oi  defendant's  miners,  engaged 
m  the  same  locality  in  handling  lumber. 

2.  Whether  the  quarryman,  Dixon,  was 
properl^r  chargeable  with  contributory  neg- 
ligence in  the  premises,  is  the  next  question 
raised  on  this  appeal. 

The  court  is  authorized  to  pronounce 
certain  conduct  negligent  only  when  no 
other  construction  may  fairly  and  reason- 
ably be  placed  upon  it  in  the  circumstances ; 
but  where  the  facts  are  such  as  would  war- 
rant a  reasonable  inference  that  ordinary 
care  has  been  taken  by  the  person  in  ques- 
tion, the  issue  whether  or  not  such  care 
was  really  exercised  by  him  is  for  triers  of 
the  fact  to  decide,  llie  rule  on  this  point 
has  been  so  often  stated  that  it  is  not  nec- 
essary to  dwell  upon  it. 

Dixon's  general  duties  have  been  al- 
ready indicated.  The  following  further 
facts,  bearing  on  the  particular  issue  now 
under  consideration,   should  be  noted : 

Defendant's  foreman  testified  that  Dixon, 
in  the  performance  of  his  work,  **  would 
stand  about  the  center  of  the  main  track 
on  the  east  side  of  the  strap- track,  with  his 
back  to  the  east,  facing  the  west;"  that, 
as  he  ^  was  right  handed,  it  came  handier  to 
him  to  stand  in  the  center  of  the  main  track, 
on  the  east  side  of  the  strap- track,  in  de- 
taching the  cable ;"  that  he  had  had  but  one 
other  man  besides  Dixon  at  that  post,  and 
they  both  handled  the  cable  in  the  same  way ; 
that  it  was  the  duty  of  Dixon  to  keep  the 
cable  off  the  main  track  when  it  was  not  at- 
tached to  a  car :  and  that,  when  running  reg- 
ularly, "  those  cars  go  Aip  and  down  between 
the  quarry  and  crusher  about  every  three 
minutes. " 

He  also  said  that  the  steam  crusher  while 
at  work  made  considerable  noise  as  the 
rock  passed  through  it.  It  was  running  that 
morning.  He  was  on  top  of  the  quarry 
when  the  accident  happened,  150  feet  from 
the  turn-table.  He  did  not  hear  the  train 
that  hit  Dixon. 

Another  employe,  standing  within  13 
•or  14  feet  of  the  track,  and  40  or  45  feet 
from  Dixon,  did  not  hear  the  train  till 
it  was  passing  him.  Dixon  was  last  seen  by 
this  witness,  about  the  center  of  the  main 
track,  at  the  junction  with  the  strap-track, 
facing  towards  the  northwest,  looking  down. 
When  struck  he  was  in  the  act  of  stooping, 
and  seemed  to  be  reaching  for  the  cable. 
From  the  point  where  Dixon  then  was,  an 
•engine  could  ordinarily  be  seen,  by  one  look- 
ing eastward,  for  a  distance  of  1,035  feet; 
but  from  the  crossing  track,  near  the  turn- 
table, the  ran^e  of  view  in  that  direction  was 
reduced  by  intervening  objects  to  260  or 
300  feet,  it  also  appeared  in  evidence  that 
the  atmosphere  was  "right  smart"  foggy 
that  morning. 

Can  it  be  justly  said,  in  view  of  these 
facts,  that  the  deceased  was  negligent  as 
a  matter  of  law?  The  noise  of  the  steam 
rock  crusher,  not  50  feet  distant,  obscured, 
if  it  did  not  obliterate,  that  of  the  coming 
train,  as  is  shown  by  the  fact  that  even  the 
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foreman  and  the  workman  nearest  Dixon  did 
not  hear  its  approach.  The  work  at  which 
Dixon  was  engaged  demanded  close  attention, 
and  necessitated  his  frequently  taking  a 
position  in  which  his  back  was  towards  the 
engine  that  hit^him.  From  the  main  track 
at  the  strap-track  crossing,  the  locomotive 
(at  the  rate  of  speed  it  had)  could  not  have 
been  seen  80  seconds  before  it  passed  there ; 
and.  from  points  nearer  the  turntable,  where 
Dixon's  duties  required  him  frequently  to 
go,  it  could  not  have  been  discovered  within 
seven  seconds  of  its  arrival,  because  of  ob- 
stacles reducing  the  range  of  view  eastward. 
He  was  bound  to  use  common  prudence  to 
avoid  danger,  but  that  prudence  should  be 
measured  after  giving  due  weight  to  all  his 
surroundings.  His  immediate  work  involved 
some  risks  of  its  own,  and  called  for  constant 
vigilance ;  and,  wiUiout  further  comment, 
we  hold  that  the  question  whether  or  not  he 
came  up  to  the  standard  of  ordinary  care  in 
the  circumstances  of  his  situation  is  very 
clearly  one  for  the  jury. 

This  branch  of  the  case,  moreover,  seems 
to  have  given  no  difficulty  in  the  trial  court. 
The  learned  circuit  judge  evidently  coin- 
cided with  the  view  we  have  taken  of  it. 
The  result  there  was  definitely  placed  by 
him  on  the  single  ground  that  the  deceased 
was  a  fellow  servant  of  the  train  employ6s. 

8.  There  was  abundant  direct  evidence  of 
the  omission  of  the  engine  men  to  sound  the 
whistle  signal  as  the  train  came  around  this 
obscure  curve.  Defendant's  rule  and  custom 
required  such  a  signal,  and  the  failure  to  give 
it  was  evidence  of  negligence  on  defendant's 
part  in  managing  the  locomotive.  If  that 
omission  should  be  found,  as  a  fact,  to  have 
caused  the  death  of  Dixon,  we  cannot  prop- 
erly say  that  such  finding  would  be  an  un- 
reasonable inference  from  the  evidence. 

We  consider  the  showing  by  the  plaintiff 
sufficient  to  justify  the  submission  of  the 
cause  to  the  jury  for  findings  upon  the  dis- 
puted issues  of  fact  raised  by  the  pleadings, 
and  that  the  trial  court  was  in  error  in  direct- 
ing a  verdict  for  the  defendant. 

The  judgment  loill  be  reverwd^  and  the  cause 
remanded. 

Black  and  Brace*  J</.,  concur;  Sher- 
wood* Ch,  (/.,  dissents. 

The  case  was  subsequently  reheard  before 
the  court  in  banc,  after  which,  on  May  9, 1892, 
the  following  opinion  was  handed  down  : 

Per  Curiam*  (Black*  Brace*  Barclay* 
and  Thomas*  J  J.)  : 

The  forefl[oing  statement  and  opinion  of  the 
majority  of  division  No.  1  are  adopted  and 
approved  by  the  court  in  bane  after  a  full  re- 
argument. 

Macfkriane*  J. ,  did  not  participate  hav- 
ing been  of  counsel  in  the  cause. 

Sherwood*    Ch.    J.,    and    Gantt*    J., 

dissent.  % 
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Nannie  J.  PARKER,  Bapi., 

HANNIBAL  &  ST.  JOSEPH  R  CO.,  Appt, 

(loe  Mo.  — .) 

*!•  FlaintiffV  a  track  repalreir  under 
direction  ef  a  fiirenuui*  in  defendant's 
eaiploy,  was  ii^iired  by  alleged  negUgeace 
of  the  operatiyee  of  a  paaBiii«r  oonstmction  train 
of  defendant,  under  different  manajcement  from 
the  section  ganff  to  wliich  plaintiff  belonged, 
field,  that  plaintiff  and  the  trainmen  were  nut 
fellow  servants. 

8*  Where  persons  are  eng^an^  in  dis- 
tinct departments  of  service*  and  hare 
no  such  asBOciatioa  in  their  work  as  that  they  can 
observe  and  influence  each  other^s  conduct  and 
report  delinquencies  to  a  common  correcting 
power,  they  are  not  in  a  common  employment 
within  the  meaning  of  the  law. 

8«  The  limitations  of  the  master's  ex- 
emption fk^m  liabilitj'  to  one  em  ploy  6  for 
negligence  of  a  fellow  servant  discussed. 

{Sherwood^  Ch.  J.,  Oantt  cmd  Maefarlane,  JJ.,  dis- 
sent/rom  propositfons  1  and  t;  Blacky  J.,  eonslden 
the  faeU  aamimed  in  propogUinn  l  insuj^lcfently 
ataJbUOied,) 

(March  28, 18QES.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  (%uDty  in 
favor  of  plaintiff  in  an  actiou  brought  to  re- 
cover damages  for  personal  injuries  resulting 
in  death,  and  alleged  to  have  been  caused  by 
the  actionable  negligence  of  defendant's  serv- 
ants. JReveraed. 
The  facts  are  stated  in  the  opinions. 

Statement  by    6antt»  J.: 

The  plaintiff,  as  the  widow  of  William 
C.  Parker,  commenced  this  action  December 
2,  1886,  against  the  defendant,  to  recover 
damages  sustained  by  her  by  reason  of  the 
death  of  hei  husband,  who  was  killed  by  a 
construction  train  on  defendant's  track,  near 
Randolph  Bluff,  on  the  26th  dav  of  October, 
1886.  Plaintiff's  husband  had  been  engaged 
as  a  section  hand  or  track  laborer  for  the  de- 
fendant for  about  two  years  prior  to  his 
death.  On  the  26th  of  October,  1886,  he  was 
engaged  at  work  on  defendant's  track  at  a 
place  called  ''Randolph  Bluff,"  with  the 
rest  of  the  section  men,  and  had  been  work- 
ing at  that  point  every  day  for  about  two 
weeks  prior  to  his  death.  The  train  which 
struck  him  was  a  construction  train  engaged 
in  carrying  rock  from  the  rock  crusher  at 
Minarville,  five  miles  east  of  Randolph 
Bluff,  to  a  point  near  the  bluff,  and  west  of 
where  the  section  men  were  working,  for 
the  purpose  of  ballasting  the  track,  and  had 
been  thus  engaged  daily  for  three  months. 

*Beadnotes  by  Babclat,  J. 


The  engine  of  the  construction  train  pulled 
the  cars  after  it  going  west,  and,  returning 
east,  pushed  the  cars  in  front  of  it.  It  made 
the  round  trips  past  the  place  where  the  sec- 
tion men  were  at  work  upon  the  track  daily, 
the  last  trip  being  about  5  o* clock  in  tLe 
afternoon,  each  day.  It  was  while  this  train 
was  running  eastward,  on  the  26th  of  Oc- 
tober, 1886,  at  5  o*clock  P.  M.,  that  it 
struck  William  Pnrker,  plaintiff's  husband, 
and  killed  him.  From  the  evidence,  there 
were  about  twenty- five  passenger  and  freight 
trains  running  daily  over  that  part  of  the 
track  where  Parker  was  kill^,  during  the 
day-time. 

The  evidence  discloses  that,  at  the  time 
of  the  accident  which  resulted  in  Parker's 
death,  the  train  had  discharged  its  stone,  and 
was  being  run,  caboose  in  fronts  eastward, 
to  Minarville.  Pnrker  was  working  on  de- 
fendant's track,  tamping  some  rock  imder 
the  track,  with  his  face  to  the  east  and  back 
to  the  west.  On  the  part  of  the  plaintiff 
several  witnesses  testified,  in  a  negative 
way,  that  the  train  made  no  signals  either 
by  blowing  the  whistle  or  ringing  the  bell ; 
that,  someliSO  yards  west  of  the  point  where 
plaintiff's  husband  was  at  work,  there  was  a 
curve  in  defendant's  track;  that  parallel 
with  defendant's  track  was  the  Wabash 
Railroad  track,  and  distant  at  this  point 
about  9  feet,  one  from  the  other.  On  the 
part  of  defendant  there  was  much  positive 
aflirmative  evidence  that,  at  a  point  some 
2,000  feet  west  of  where  Parker  was  killed, 
the  engineer  blew  three  blasts  of  the  whis- 
tie,  as  a  signal  that  he  was  goin?  to  back 
over  this  track  with  his  train.  There  was 
also  evidence  that,  just  at  the  time  plain- 
tiff's husband  was  struck  and  killed,  a 
freight  train  of  forty-eight  cars,  on  the  Wa- 
bash, was  running  eastwiuti  by  this  place, 
making  much  noise.  A  number  of  witnesses 
were  allowed,  without  being  qualified  as 
experts  or  showing  any  familiaritpr  with 
the  speed  of  trains,  to  testify  that,  m  their 
opinion  the  train  was  running  30  to  35 
miles  an  hour,  and  was  racing  with  the 
Wabash  train.  On  the  part  of  defendant, 
there  was  positive  testimony  that,  just  west 
of  the  point  where  Parker  was  killed,  there 
was  a  curve  in  the  track,  and  that  while 
going  round  this  curve  the  engine  blew 
four  blasts  of  the  whistle,  two  lone  and 
two  short.  It  appears  from  the  evidence 
that  on  the  east  or  front  end  of  the  construc- 
tion train,  as  it  backed  east  two  men  were 
stationed,  one  with  a  flag.  The  train  was 
running  backwards,  at  a  rate  variously  es- 
timated from  15  to  35  miles  per  hour,  at 
the  time  it  struck  Parker.  From  the  point 
where  Parker  was  at  work  the  track  could 
be  seen  westward  a  distance  variously  esti- 
mated by  plaintiff's  witnesses  as  being  from 
150  yards  to  a  quarter  of  a  mile.    That  all 


NOTB.-~[See  notes  to  the  nert  preceding  case  and 
to  the  three  following  cases.] 

The  opinions  in  these  oases  refer  to  nearly  all  the 
Missouri  cases  on  the  law  of  fellow  servants. 

Since  the  dectaion  of  the  principal  case,  the  prin- 
ciple declared  In  the  first  headnote  has  been  follow- 
ed in  Sohlereth  v.  Missouri  t*ac.  R.  Co.  (March,  1888, 
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Mo.,  (Sup.)  by  Black,  Ch,  J.,  Brace,  Barclay,  Macfar- 
lane  and  Burgess,  JJ.,— Sherwood  and  Gantt,  JJ^ 
dissenting.) 

In  Foster  v.  Missouri  Pao.  R.  Go.  (March,  ISfiS)  the 
Missouri  Supreme  Ck>urt,  in  ban&,  unanimously 
approved  the  principle  declared  in  the  oases  of 
Buss  and  Schroeder,  reported  in  this  volume. 
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of  the  other  men  composing  the  gang  of  sec- 
tion men  were  west,  and  within  60  feet,  of 
the  point  where  Parker  was  working,  being 
between  him  and  the  approaching  train, 
scattered  along  the  track  at  work.  That  the 
section  foreman,  Hud^ens,  noticed  the  ap- 
proach of  the  train  and  called  out  to  his  men 
to  Ret  off  the  track.  Seeing  that  Parker  was 
standing  over  the  norUi  rail  of  the  track, 
busy  at  work,  with  his  back  to  the  approach- 
ing train,  without  heeding  the  warning,  the 
foreman,  Joseph  Dawson,  f^nd  Prince  L. 
Hudgens  all  three  ^started  and  ran  towards 
him,  yelling  as  loud  as  they  could  for  him 
to  get  off  the  track ;  one  of  them  (Daws>n) 
running  some  40  or  45  feet  towards  Parker 
before  he  was  struck.  In  addition  to  this, 
the  men  on  the  front  end  of  the  leading  car 
of  the  train  hallooed  with  all  their  might, 
but  failed  to  attract  his  attention  in  time  to 
prevent  the  train  striking  him.  It  seems 
very  probable  that  the  noise  made  by  the 
Wabash  train,  passing  at  the  time,  prevented 
the  deceased  hearing  tiiese  warning. 

The  negligence  complained  of  is  the  ex- 
cessive speed  of  the  train ;  the  fact  that  it 
was  backing  over  the  track;  the  failure  of 
the  train  men  to  give  signals  to  the  track 
men  at  work  on  the  track ;  and  the  racing 
with  the  Wabash.  The  defense  is  that  there 
was  no  negligence ;  that  as  to  track  men,  the 
company  did  not  owe  them  the  duty  of 
whistling  and  ringing  the  bell ;  that  this 
work  hm  been  going  on  daily  for  three 
months  over  this  same  track,  and  this  same 
train  passed  daily  at  the  very  hour  plain- 
tiff'^ husband  was  struck ;  that  rarker  and  the 
other  section  men  had  been  for  two  weeks 
at  this  point  ballasting  the  track  and  repair- 
ing it,  and  had  every  reason  to  expect  this 
train  at  that  time ;  that  while  it  was  an  ir- 
regular train  in  one  sense,  yet  at  this  time  it 
made  quite  regular  trips  twice  a  day ;  that 
the  speed  made  was  necessary  to  permit  this 
train  to  clear  the  track  for  the  regular  pas- 
senger train ;  and  that  it  was  the  negligence 
of  fellow  servants  in  charge  of  the  construc- 
tion train,  who  were  engaged  in  the  same 
common  employment,  for  the  same  common 
master,  at  that  time,  and  the  contributory 
negligence  of  plaintiff's  husband. 

Upon  request  of  plaintiff,  the  court  gave 
the  jury  the  following  instructions  to  the 
giving  of  which  the  defendant  objected  at 
the  time,  and  excepted:  ''  (1)  The  plaintiff 
in  this  action  seeks  to  recover  of  defendant 
$0,000  damages  for  the  killing  of  her  hus- 
band while  he  was  at  work  as  a  section  hand 
upon  the  defendant's  railroad,  by  one  of  de- 
fendant's construction  trains ;  and  her  right 
to  recover  is  based  upon  alleged  negligence 
of  the  servants  and  agents  of  defendant  in 
the  runningand  management  of  the  train  in 
question.  The  defendant  railroad  company, 
by  its  answer,  admits  that  plaintiff's  husband 
v^as  killed  while  in  its  employ,  but  denies 
the  negligence  charged  by  plaintiff,  and,  in 
substance,  alleges  that  the  death  of  plain- 
tiff's husband  was  occasioned  solely  by  his 
own  carelessness  and  recklessness,  and  with- 
out any  fault  or  neglect  of  defendant's 
agents  or  servants  contributing  thereto. 
Tlie  questions  for  you  to  determine  under 
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the  issues  thus  made  and  the  evidence  and 
the  instructions  of  the  court,  are — (1) 
Did  the  agents  and  servants  of  defendant  in 
charge  of  the  train  in  question  run  and 
manage  said  train  in  a  negligent,  careless 
manner?  If  so,  was  the  injury  to  and  death 
of  plaintiff's  husband  caused  thereby  ?  If  the 
plaintiff  has  satisfied  you,  by  a  preponder- 
ance of  the  evidence,  that  these  questions 
should  be  answered  in  the  affirmative,  then 
you  will  find  a  verdict  in  her  favor,  unless 
the  defendant  railroad  company  has  satisfied 
you,  by  a  preponderance  of  the  evidence, 
that  the  plaintiff's  husband  was  at  the  time 
guilty  of  carelessness,  recklessness,  or  negli- 
gence, and  that  such  want  of  due  and  proper 
care  upon  his  part  directly  contributed  to 
his  death.  These  questions  it  is  your  duty 
to  determine,  under  all  the  facts  and  cir- 
cumstances in  proof.  (2)  The  degree  of  nec- 
essary, usual,  and  proper  precautions  to 
secUre  his  own  safety,  to  which  plaintiff's 
husband  was  held,  as  a  section  hand  upon 
defendant's  railroad,  was  such  care,  caution, 
and  diligence  only  as  a  man  of  ordinary 
prudence  should  have  exercised  in  the  same 
situation,  under  the  facts  and  circumstances 
in  proof.  (8)  If  the  jury  find  from  the  evi- 
dence that  there  was  a  sharp  curve  in  de- 
fendant's track  a  short  distance  west  of  the 
point  at  which  plaintiff's  husband  was 
killed  ;  that  it  was  the  custom  of  defendant's 
railroad,  known  to  its  employ§s,  to  give  no- 
tice of  the  approach  of  its  trains  by  ringing 
the  bell  or  sounding  the  whistle  when  run- 
ning its  trains  around  its  curve  on  its  track, — 
then  it  was  the  duty  of  the  agents  and  serv- 
ants of  defendant,  in  charge  of  said  train, 
to  give  such  signals  in  this  instance.  (4) 
If  the  jury  find  from  the  evidence  that  the 
agents  and  servants  of  defendant,  in  charge 
of  the  construction  train  in  question,  were 
running  said  train  backward ;  that  they  were 
engaged  in  a  race  with  a  train  of  cars  on  the 
Wabash,  St.  Louis  &  Pacific  Railway  which 
at  that  point  runs  parallel  with  and  near  to 
defendant's  track ;  that  they  were  running 
said  construction  train  at  such  a  high  rate 
of  speed,  and  in  such  a  manner,  as  to  endanger 
the  lives  of  employes  upon  its  track;  that 
they  knew,  or  by  the  exercise  of  ordinary 
care  upon  their  part  might  have  known,  that 
plaintiff's  husband  and  his  colaborers  upon 
the  track  were  at  or  near  the  point  where  the 
accident  occurred,  and  did  not  ring  the  bell 
or  sound  the  whistle  as  they  came  around  the 
curve,  or  approached  the  same,  so  as  to  give 
warning  of  their  approach,  and  failed  to  use 
the  ordinary  means  within  their  power  to 
prevent  the  injury  to  and  death  of  plaintiff's 
husband, — then  the  defendant  was  guilty  of 
negligence  in  so  running  and  operating  its 
tram ;  and  if  the  jury  find  that  plaintiff's 
husband  was  without  fault  or  negligence 
upon  his  part,  and  that  such  negligence  on 
the  pan  of  the  servants  and  agents  of  de- 
fendant in  running  and  managing  said  train 
caused  his  death,  then  you  should  find  a  ver- 
dict for  the  plaintiff.  (5)  Although  the  jury 
may  believe  from  the  evidence  that  the  noise 
made  by  the  running  of  tlie  train  upon  the 
track  of  the  Wabash,  St.  Louis  &  Pacific 
Railway  was  so  great  as  to  render  it  difficult 


804 


Missouri  SupiiEiiE  Coubt  in  Bahc. 


Mab., 


for  plaintiff's  husband,  while  engaged  in 
his  work  upon  defendant's  track,  to  hear  the 
approach  of  defendant's  train,  yet  that  fact 
alone  did  not  absolve  the  defendant  from  its 
obligation  to  use  the  usual  and  proper  pre- 
cautions to  warn  plaintiff's  husband  of  his 
danger ;  and  if  the  jury  And  that  plaintiff's 
husband  was  standing  with  his  back  towards 
the  approaching  construction  train;  that  it 
was  necessary  for  him  to  stand  in  that  posi- 
tion in  order  for  him  to  do  the  work  upon 
which  he  was  at  that  moment  engaged ;  thai 
the  servants  and  agents  of  defendant  In  charge 
of  their  train  and  the  deceased  had  the  same 
means  of  knowing  that  the  noise  made  by 
the  other  train  rendered  it  difficult  for  plain- 
tiff's husband  to  hear  the  approach  of  the 
train  that  struck  and  killed  him ;  that  plain- 
tiff's husband  had  no  notice  or  warning  of 
the  approach  of  said  train ;  and  that,  with- 
out fault  or  neglect  on  his  part,  he  was 
struck  and  killed  by  said  train,  on  account 
of  the  ntegli^ence  of  defendant's  agents  and 
servants  having  the  charge  thereof,  in  fail- 
ing to  ring  the  bell  or  sound  the  whistle,  or 
five  other  warning  likelyrto  be  seen  or  heard 
y  an  ordinarily  prudent  person  there  en- 
gaged, and  in  running  said  train  backward 
at  a  high  rate  of  speed  without  notice  or 
warning,  which  they  might  have  given  by 
the  exercise  of  ordinary  care  upon  their 
part, — the  jury  should  find  for  the  plaintiff. 
(6)  If  the  jury  find  for  the  plaintiff,  they 
will  assess  her  damages  at  the  sum  of  $5, 000. " 
The  court,  on  its  own  motion,  gave  the 
following  instructions,  viz.  :  "  (1)  The  de- 
fendant's servants  engaged  in  running  and 
operating  the  construction  train  mentioned  in 
evidence  were  not  guilty  of  negligence  in 
failing  to  anticipate  that  the  section  men  en- 
gaged at  work  on  the  track  would  fail  to  be 
reasonably  watchful,  and  upon  the  alert  to 
ascertain  that  said  train  was  approaching. 
In  other  words,  the  defendant's  servants  run- 
ning said  train  had  the  right  to  assume  that 
the  said  section  men  would  be  in  the  exercise 
of  that  degree  of  care  which  would  be  exer- 
cised by  ordinarily  prudent  persons,  under 
the  same  or  similar  circumstances.  (2)  De- 
fendant had  a  lawful  right  to  run  its  trains 
upon  the  track  at  the  place  the  injury  oc- 
curred, either  forward  or  backwards,  and  the 
fact  that  said  train  was  being  run  at  said 
time  with  the  engine  in  the  rear  of  the  fiat 
cars  does  not,  of  itself,  constitute  any  negli- 
gence on  the  part  of  the  defendant,  or  on  the 
part  of  those  in  charge  of  said  construe  ion 
train," — to  the  giving  of  which  instructions 
the  defendant  then  objected  and  excepted, 
and  still  excepts. 

The  court  gave  the  following  instructions 
at  the  instance  and  request  of  defendant : 
**  (7)  The  court  instructs  the  jury  that  in 
the  transaction  of  its  business,  and  in  the 
operation  of  its  railroad,  the  defendant  has 
a  lawful  right  to  run  its  trains  at  any 
rate  of  speed  it  may  deem  convenient  and 
necessary ;  and,  although  the  jury  may  be- 
lieve from  the  evidence  that  the  defendant's 
train  was  at  tne  time  and  place  mentioned 
running  at  a  rapid  rate  of  speed,  yet  that 
fact  alone  did  not  constitute  negligence  on 
the  part  of  defendant."    "  (10)  The  jury  are 
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instructed  that,  if  they  find  from  the  evidence 
that  the  accident  to  the  said  William  Parker 
was  the  result  of  the  combined  negligence 
of  both  the  said  Parker  and  of  the  men  in 
charge  of  the  construction  train,  the  verdict 
must  be  for  the  defendant. "  *"  (12)  Plaintiff 
does  not  charge  that  the  servants  of  the  de- 
fendant running  the  rock  train  were  guilty 
of  any  negligence — First,  in  respect  to  the 
effort  made  by  them  to  stop  said  train  after 
discovering  the  position  and  danger  of  Wil- 
liam Parker ;  or,  second,  that  said  servants 
failed  to  discover  the  position  and  danger  of 
the  said  William  Parker  as  soon  as  they 
should ;  or,  third,  that  said  servants  were 
negligent  in  any  respect  after  they  became 
aware  of  his  position  and  danger.  And  in 
the  consideration  of  your  verdict  you  will 
disregard  all  evidence,  if  any  there  be,  on 
these  points,  as  plaintiff  must  recover  on  the 
case  made  in  the  pleadings.  ^  **  (b)  Although 
the  juxT  may  believe  that  in  some  regaras 
the  defendant  was  negligent,  yet  if  they 
further  believe  from  the  ^evidence  that  de- 
ceased, by  the  exercise  of  ordinary  prudence 
and  caution,  could  have  avoided  the  accident, 
thev  must  find  for  the  defendant. " 

The  defendant  prayed,  and  the  court  re- 
fused,  the  following  instructions,   and  de- 
fendant at  the  time  excepted  to  the  action  of 
the  court  in  refusing  the  same :    **  (1)  The 
defendant  moves  the  court  to  instruct  the 
jury  that,  under  the  pleadings  and  the  evi- 
dence in  this  case,  your  verdict  must  be  for 
the  defendant — FUrat,  because  the  deceased 
was  a  fellow  servant  of  the  men  engaged  in 
running  the  train  by  whose  negligence  it  is 
alleged  he  was  injured ;  second,  because  the 
sai4  William  Parker  was  guilty  of  negli- 
gence directly  contributing  to  the  injury. 
(2)  The  court  instructs  the  jury  that  there 
is  no  evidence  that  the  train  was  being  run 
at  an  improper  or  dangerous  rate  of  speed  at 
the  time  and  place  of  the  accident,     (d)  The 
court  instructs  the  jury  that  there  is  no  evi- 
dence   that    the   defendant's   servants   were 
guilty  of  any  negligence  in  running  the  con- 
struction train  backwards  over  defendimt's 
track.     (4)  There  is  no  evidence  tending  to 
show  that  defendant's  servants  in  charge  of 
said  train  failed  and  neglected  to  sound  the 
whistle   upon   said   engine   before  starting 
around  the  curve  near  the  point  of  the  acci- 
dent.    (5)  The  jury  are  instructed  that  if 
they  believe  from  the  evidence  that  the  de- 
ceased, William  Parker,  came  to  his  death 
by  reason  of  negligence  of  the  employes  of 
defendant  in  charge  of  the  rock  or  construc- 
tion train,  in  the  running  and  management 
of  the  same,  they  will  find  for  defendant. 
(6)    The   defendant's   servants   engaged   in 
running  and  operating  the  construction  train 
mentioned  in  evidence  were  not  guilty  of 
negligence  in  failing  to  anticipate  that  the 
section  men  engaged  at  work  on  the  track 
would  fail  to  be  watchful  and  upon  the  alert 
to  ascertain  that  said  train  was  approaching." 
**  (8)  The  court  instructs  the  jury  that  it  was 
the  duty  of  William  Parker,  while  upon  the 
defendant's  track  at  work,  to  be  constantly 
on  the  alert  and  watchful  that  he  might  as- 
certain whether  trains  were  approaching  over 
the  same,  in  time  to  avoid  danger  from  the 
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same.  He  had  no  right  to  rely  upon  being 
notified  by  the  men  in  charge  of  the  train  of 
his  danger,  bat  was  in  duty  bound,  while 
thus  upon  the  track  at  work,  to  use  every 
precaution  to  learn  of  the  approach  of  trains, 
and  avoid  danger,  that  a  careful,  prudent 
man  would  have  used  under  similar  circum- 
stances. (9)  The  court  instructs  the  jury 
that,  under  the  evidence  in  this  case,  the 
section  men,  including  the  deceased,  en- 
gaged at  work  on  defendant's  tracks,  were 
bound  to  expect  an  irregular  train  from  the 
west  at  any  moment ;  and  if  you  believe  from 
the  evidence  in  this  case  that  the  curve  in 
defendant's  track,  and  the  hi^h  bluff  on  the 
north  side,  rendered  it  impossible  to  see  any 
considerable  distance  westward  along  said 
track  from  the  point  where  the  deceased 
stood  ;  and  that,  by  reason  of  the  noise  made 
by  the  freight  train  on  the  Wabash  track, 
it  was  impossible  or  difficult  to  hear  an 
approaching  train  on  defendant's  track,  or 
signals  made  by  such  train ;  and  that  the 
said  William  Parker,  with  a  knowledge  of 
these  facts,  placed  himself  astride  of  one  of 
the  rails  of  defendant's  track,  with  his  face 
to  the  east,  and  continued  in  this  position, 
and  engaged  himself  in  the  work  of  tamp- 
ing stone  imder  a  tie,  without  keepinjg^  a 
watch  to  the  west,  or  taking  any  precautions 
to  ascertain  whether  any  train  was  approach- 
ing him  from  that  direction, — your  verdict 
must  be  for  the  defendant."  **  (11)  Defend- 
ant had  the  lawful  right  to  run  its  trains 
upon  the  track  at  the  place  the  injury  oc- 
curred, either  forward  or  backward ;  and  the 
fact  that  said  train  was  being  run  at  said 
time  with  the  engine  in  the  rear  of  the  flat 
cars  does  not  constitute  any  negligence  on 
the  part  of  the  defendant,  or  on  the  part  of 
those  in  charge  of  said  construction  train. 
(a)  If  the  jury  believe  from  the  evidence 
that,  in  consequence  of  the  curve  in  the  de- 
fendant's track,  it  was  impossible  for  a  per- 
son to  see  any  considerable  distance  along 
the  same ;  that  the  noise  and  roar  of  the 
freight  train  running  on  the  Wabash  track 
made  it  difficult  or  Impossible  to  hear  the 
noise  or  the  signals  of  a  train  approaching 
upon  the  defendant's  road  at  the  time  of  the 
accident ;  and  you  further  find  that  the  sec- 
tion men,  including  the  said  Parker,  knew, 
or  had  reasonable  grounds  to  expect,  that  the 
construction  train  would  come  along  over 
the  track  ^oing  east  at  about  the  time  said 
train  did  m  fact  come  along,  and  that  the 
said  William  Parker,  with  a  knowledge  of 
all  these  facts,  went  between  the  rails  of  de- 
fendant's track,  and  continued  to  work  with 
his  back  to  the  approaching  train,  and  with- 
out taking  any  precautions  to  ascertain  tiie 
approach  of  the  same,— your  verdict  must 
be  for  the  defendant."  **(<?)  If  the  jury 
find  from  the  evidence  that  the  servantis-of 
the  xlefendant,  running  the  train  in  proof, 
sounded  the  signal  whistle  just  before  start- 
ing their  train  around  said  curve,  then  the 
court  instructs  you  that  the  defendant's  serv- 
ants in  charge  of  the  train  had  the. right  to 
l)elieve  that  the  section  men  would  hear  and 
heed  said  warning ;  and  if  you  find  from  the 
evidence  that  a  man  was  stationed  on  the 
front  end  of  the  train  as  it  moved  east,  to 
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warn  persons  off  the  track,  then  such  serv- 
ants so  in  charge  of  said  train  ^ere  not  neg- 
ligent in  respect  to  the  rate  of  speed  at 
which  said  train  ran,  and  the  finding  should 
be  for  the  defendant. " 

The  court  at  the  request  of  plaintiff,  and 
against  the  objection  of  the  defendant,  al- 
lowed the  jury  to  take  to  the  jury  room 
with  them,  after  the  (iase  was  submitted  to 
their  consideration  of  their  verdict,  and 
while  considering  of  the  same,  the  plat  or 
picture  spoken  of  in  the  evidence,  and  shown 
in  evidence  by  plaintiff.  To  this  ruling  and 
action  of  the  court  the  defendant  then  ex- 
cepted, and  still  excepts.  The  jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
$5,000,  and  judgment  was  rendered  thereon 
by  the  court,  to  which  action  of  the  court 
the  defendant  then  excepted  and  still  ex- 
cepts. 

Mewrs.  Stroiiip  A  Mosman,  for  appel- 
lant: 

A  servant  accepting  employment  knowing 
as  well  as  his  employer  its  perils,  or  continu- 
ing in  service  after  he  acquires  such  knowl- 
edge, has  no  claim  for  damages  against  his 
employer  for  an  injury  occasioned  by  such 
penis. 

Price  V.  Hannibal  <k  St.  J,  R,  Co.  77  Mo. 
508;  Steffen  v.  Mayer,  96  Mo.  420;  Waldheir 
V.  Hannibal  d  St.  J.  R.  Co.  8  West.  Rep.  245, 
87  Mo.  87;  Eeitfro  v.  Chieaao,  R.  I.  db  P.  R. 
Co.  86  Mo.  802;  Gleason  y.  BxceUior  Mfg.  Co, 
18  West.  Rep.  246,  94  Mo.  205. 

If  William  Parker  came  to  his  death  by  rea- 
son of  the  negligence  of  the  employes  of  de- 
fendant in  charge  of  the  rock  or  construction 
train  in  the  running  and  management  of  the 
same,  the  law  presumes  that  under  such  cir- 
cumstances these  men  were  fellow  servants, 
and  the  burden  is  on  him  who  would  seek  to 
avail  himself  of  the  absence  or  non-existence 
of  such  relation.  No  such  testimony  was 
offered  on  the  trial  of  this  cause,  and  the  fail- 
ure on  the  part  of  the  plaintiff's  testimony  to 
show  that  the  men  composing  the  construction 
gang  and  the  section  hands  were  not  fellow 
servants  warranted  an  instruction  to  find  for 
defendant. 

Blessing  v.  St.  Louis,  K.  G.  cfc  N.  R.  Co.  77 
Mo.  412. 

The  evidence  clearly  showed  that  these  men 
were  fellow  servants  within  the  strictest  rule 
of  decision. 

Shearm.  &  Redf.  Neg.  §§  225,  284;  Bishop, 
Non-cont.  Law,  §  662. 

Fellow  servants  are  engaged  in  a  common 
employment  when  each  of  them  is  occupied  in 
service  of  such  a  kind  that  all  the  others  in  the 
exercise  of  ordinary  sagacity  ought  to  be  able 
to  foresee,  when  accepting  their  employment, 
that  it  may  probably  expose  them  to  the  risk 
of  injury  in  case  he  is  negligent. 

Shearm.  &  Redf.  Neg.  §  286.  See  Bishop, 
Non-cont  Law,  §  678. 

The  question  must  be  decided  by  reference 
to  the  fact  whether  a  person  having  experience 
in  a  certain  employment  would,  when  engaging 
in  that  employment,  know  that  the  negligence 
of  a  servant  engaged  in  the  employment  of  the 
same  master  might  be  productive  of  harm  to 
him. 
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Gibion  v.  Pacific  R.  Co.  46  Mo.  169,  2  Am. 
Rep.  497. 

It  would  be  carrving  the  rule  to  an  absurd 
extreme  to  bold  that  those  only  are  fellow 
servants  who  are  employed  in  doing  precisely 
the  same  thin^. 

Marshall  v.  Schrieker,  68  Mo.  811. 

A  station  agent  whose  duties  were  connected 
with  the  trains  was  held  to  be  a  fellow  servant 
in  the  same  common  employment  with  the 
men  engaged  in  running  and  managing  the 
train. 

Evans  V.  Atlantic  dt  R  R.  Co.  62  Mo.  49. 

A  brakeman  on  the  road  is  a  fellow  servant 
of  the  men  whose  duty  it  is  to  see  that  the 
bridges  are  kept  in  repair. 

McDermott  v.  Pacific  R.  Co.  80  Mo.  116. 

This  court  has  i>assed  upon  the  precise  point 
involved  here. 

RoKbaek  v.  Pacific  R.  Co.  43  Mo.  187. 

Messrs.  John  F.  Waters,  and  Critten- 
den, McDoug^al  &  StileSf  for  respondent: 

Plaintiffs  husband  was  a  trackman.  He 
was  in  no  sense  a  fellow  servant  with  defend- 
ant's employes  in  charge  of  the  train.  His 
death  resulted  solely  from  their  negligence 
'*  whilst  rimninj^,  conducting  (or)  and  man- 
aging*' the  "tram  of  cars."  His  widow  was 
and  is  therefore  entitled  to  recover  $5,000 
damages. 

Suliivan  v.  Missouri  Pac.  R.  Go.  97  Mo.  118, 
and  cases  cited. 

Plaintiff's  husband,  a  section  hand,  was  not 
a  fellow  servant,  within  the  rule,  with  the 
engineer  of  the  train  which  killed  him,  for  the 
reason  that  they  were  in  different  departments 
of  the  service. 

fit.  Louis  d>  8.  F.  R.  Co.  v.  Weaver,  86  Kan. 
412;  Oarrahy  v.  Kansas  City,  8t.  J.  d  C.  R 
R.  Co.  25  Fed.  Rep.  268;  Calvo  v.  Charlotte, 
C.  A  A.  R.  Co.  28  S.  C.  586. 

A  conductor  of  one  train  is  not  a  fellow 
servant  with  the  brakeman  of  another  train. 

Au  V.  New  York,  L.  E.  dbW.  R  Co.  29  Fed. 
Rep.  72. 

A  conductor  of  a  material  train  is  not  a  fel- 
low servant  with  a  laborer  on  the  train,  even 
in  adjusting  the  switch. 

Coleman  v.  Wilmington,  C.  A  A.  R.  Co.  26 
8.  C.  446,  60  Am.  Rep.  516. 

The  conductor  of  a  freight  train  is  not  a  co- 
servant,  within  the  rule,  with  the  engineer  of 
another  train,  and  the  defendant  is  liable  where 
the  accident  was  caused  by  the  negligence  of 
those  in  charge  of  the  freight  train. 

Kentucky  Cent.  R.  Co.  v.  Ackley,  87  Ky.  278, 
12  Am.  St.  Rep.  480. 

The  engineer  of  one  freight  train  is  not  a  co- 
servant,  within  the  rule,  with  the  conductor  of 
another  freight  train  through  whose  negligence 
a  collision  occurs,  killing  the  engineer  of  the 
other  train. 

Louisville,  C.  <§  L.  R.  Co.  v.  Caven.  9  Bush, 
569. 

The  brakeman  and  section  foreman  are  not 
coservants  within  the  rule. 

Leu^  V.  St.  Louis  d  L  M.  R.  Co,  69  Mo.  495. 

Track  laborer  and  fireman  are  not  such  fel- 
low  servants. 

Cowles  V.  Richmond  <§  D.  R.  Co.  84  N.  C.  809. 

Car  inspector  and  brakeman  are  not. 

Condon  v.  Missouri  Pac.  R.  Co.  78  Mo.  567; 
Long  V.  Pacific  R.  Co.  65  Mo.  226. 
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0»ntt,  </.,  delivered  the  followinir  opin- 
ion : 

Plaintiff's  husband  was  a  section  hand  in 
the  service  of  the  defendant  at  the  time  he 
was  killed.     He  had  been  in  this  same  em- 
ployment for  about  two  years  prior  to  his 
death.    At  the  time  of  bis  death,  be  was 
tamping  rock  under  the  head  block  at  the 
switch,  near  Randolph  Bluff,  stooping,  with 
his  back  towards  the  west.     He  was  struck 
by  a  car,  in  a  construction  train  coming  from 
the  west,  on  defendant's  track,  in  charge  of 
defendant's  train  men,  who  were  and  had 
been,   for  some  three  months,   engaged  in 
hauling  and  unloading  crushed  rock  for  bal- 
last for  this  section.     The  train  had  dis- 
charged its  load  of  rock,  and  was  backing, 
caboose   in  front,  to  Minarville,  some  five 
miles  distant,  in  order  to  clear  the  track  for 
the  afternoon  passenger  train.     Just  at  the 
time   plaintiff's  husband.  William  C.  Par- 
ker, was  Aruck,  a   freight   train   of  forty- 
eight  cars  was  passing  on  the  track  of  the 
Wabash  Railroad,  about  9  feet  distant,  and 
at  this  point  parallel  to  defendant's  road. 
The   Wabash   train   was    making    a   gr^t 
noise.      The  evidence  for  the  plaintiff  was 
that  Parker  and  his  associate  section  men 
did  not  hear  any  signals,  by  way  of  bell 
ringing  or  whistle  blowing,  on  the  part  of 
those   in  charge  of  the  construction  train. 
On   the  part  of  the  train   men,  there  was 
much  positive  evidence  that,  just  prior  to 
starting  the  train  back  on  the  main  track, 
the  engineer  sounded  his  whistle.     Aboui 
160  yanis  west  of  the  point  where  Parker 
was  struck  there  was  a  cur\'e  In  defendant's 
road.     The  engineer  and  other  train  men 
testify  that,  when  nearing  this  curve,  the 
engineer  gave  four  signals,    two  long  and 
two  short  blasts  of  the  whistle.     All  the  sec- 
tion men  except  Parker  saw  the  train  in 
time  to  avoid  it,  and  did  so.    Three  of  tbem, 
seeing  that  Parker  was  apparently  wholly 
unconscious  of  it«  approach,  ran  towards  him. 
and  attempted  to  attract  his   attention  by 
calling  to  him  in  loud  voice,  but  it  seem< 
clear  now  that  the  noise  on  the  Wabash  train 
prevented  his  hearing  them.     Plaintiff  b&$<4 
the  right  to  recover  on  the  grounds  that  de- 
fendant's train  men  on  the  construction  train 
were  running  it  at  a  high,  unusual,  danger- 
ous,  and  reckless  rate  of  speed ;    that  her 
husband  was  stooping  with  his  back  to  the 
west,  when  this  train,  suddenly  and  without 
warning  or  signal  by  whistle  or  bell,  was 
run  over  him ;  that  it  was  racing  with  the 
Wabash  train  at  the  time. 

There  are  a  number  of  specific  exception5 
saved  in  the  record,  but  it  is  plain  that  one 
question  of  controlling  importance  arises  on 
this  record, — were  the  train  men  operaiinc 
the  construction  train  that  killed  plaintiff 
]  fellow  servants  of  his,  working  for  a  com- 
mon master  in  a  common  service,  and,  if  ^^^ 
is  defendant  liable  for  the  injury?  Learned 
counsel  for  defendant,  in  his  argument  of 
this  cause,  urged  us  to  lay  down  some  de- 
finite principle  or  rule  by  whicdi  employers 
could  govern  themselves.  After  a  carc'fal 
examination  of  this  subject,  in  its  varied  as- 
pects, we  think  the  attempt  would  be  futile 
and  unsatisfactory.     The  judge  or  court  who 
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uld  deal  in  general  observations  outside 
the  record  under  consideration,  would  be 
iidin^  on  dangerous  ground,  and  in  a  very 
3rt  time  would  probably  find  himself 
oisted  by  his  own  petard.^  It  is  unneces- 
T  ^  S^  ^"^^^  ^^6  learning  and  history  of 
[;  rule  that  the  master  is  not  liable  to  his 
rvant  for  the  inlury  resulting  from  the 
g licence  of  a  fellow  servant  in  the  same 
nimon  service.  See  EU  v.  Northern  Pae, 
Co.  1  N.  Dak.  886.  An  examination  of 
c  cases  in  this  court  will  show  that  this 
iirt  has  never  denied  the  rule.  MeDennott 
Pacific  Ji.  Co.  80  Mo.  115;  Bohhaek  v. 
iciiic  R.  Co.  48  Mo.  187 ;  McQowan  v.  8t. 
jms  dh  I.  M.  B.  Co.  61  Mo.  528;  WiUiam 
ros.  V.  Cartter,  62  Mo.  872  ;  Oibmn  v.  Pacific 
.  Co.  46  Mo.  168,  2  Am.  Rep.  497 ;  Mar- 
all  v.  ^hricker,  68  Mo.  808 ;  Smith  v.  Ifa- 
isK  *SY.  L.  db  P.  B.  Co.  92  Mo.  859,  8  West, 
ep.  729 ;  Sherrin  v.  St.  Joseph  iSi  8t.  L,  B, 
o.  103  Mo.  878;  Murray  v.  S$  Louis,  C. 
•  W.  R.  Co.  98  Mo.  578,  5  L.  R.  A.  786 ; 
\elifea  v.  Kansas  City,  Ft.  8.  di  O.  B.  Co. 
Mo.)  19  8.  W.  Rep.  1116;  Biggins  v.  Mis- 
mri  Pac.  B.  Co.  104  Mo.  418;  Sehaub  v. 
Innnibal  d?  St.  J.  B.  Co.  106  Mo.  74. 

The  main   and   only   diiflculty  has  been 
0   satisfactorily   determine,    at  all    times, 
^'hether  the  employment  was  a  common  eerv- 
ce,  and  the  employes  fellovir  servants,  with- 
u  the  meaning?  of  the  rule;  and,  after  due 
oQsideration,  we  are  of  the  opinion  that, 
insatisfactory  as  it  may  seem,  the  rule  itself 
nust  remain  general ;  its  application  specific, 
IS  the  cases  arise.     This  rule,  to  exempt  the 
naster,  requires  the  servants  shall  be  em- 
ployed by  a  common  master,  and  the  servants 
nust  be  employed  in  the  same  common  em- 
ployment.    In  this  case  we  have  the  first  es- 
sential.    The  petition  and  evidence  all  show 
that  plaintiff's  husband  and  the  train  men 
on  tlie  construction  train  were  employed  by 
the  same  master,  the  defendant.     Were  they 
fellow  servants  in  a  common  employment? 
The  record  shows  plaintiff's  husband  was 
and  had  been  for  two  years  a  section  hand  in 
defendant's  employ,  working  on  this  section 
of  defendant's  railroad,  repairing  and  keep- 
ing the  track  in  a  safe  condition  for  trains. 
He  was  at  th1s#work,  tantping  rock  under 
the  block  of  the  switch,  at  the  time  he  was 
killed.    The  train  men  were  in  charge  of  a 
construction  train,  which  for  three  months 
had  daily  hauled  rock  from  a  crusher  at 
Mioarvilie,  five  miles  east  of  the  point  where 
Parker  wEis  killed,  and  unloaded  it  on  this 
same  section,  fur  the  purpose,  also,  of  bal- 
lasting the  track  to  insure  safety  of  trains 
passing  over  it.     It  is  in  evidence  that  this 
train  made  two  trips  daily  over  this  section ; 
that  plaintiff's  husband  had  been  engaged 
for  two  weeks  near  the  place  where  he  was 
killed ;  that  this  train  passed  the  point  where 
he  was  killed  about  the  same  time,  every 
afternoon,  about  5  o'clock.     These  construc- 
tion trains  can  only  work  between  the  sched- 
ule time  of  regular  trains.     It  wss  in  evi- 
dence that  track  men  or  section  men  were  ex- 
pected to  look  out  for  trains  and  clear  the 
track.    It  was  a  rule  of  the  defendant  that 
whistles  should  be  sounded  in  going  around 
curves.    That  the  work  of  deceased  and  the 
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construction  train  crew  tended  to  one  common 
end,  to'wit,  the  repairing,  and,  in  this  in- 
stance, the  ballasting,  of  a  common  track  on 
a  common  section,  is  unquestionable.  One 
set  of  the  employes  were  managing  the  train, 
hauling  and  unloading  the  crushed  rock; 
and  the  other,  the  regular  section  men,  were 
carefully  disposing  of  this  rock,  and  tamp- 
ing it  under  tne  rails  and  switches.  Neither 
had  the  least  control  of  the  other.  While 
they  were  working  in  harmony  to  accomplish 
a  common  purpose,  the  repairing  and  im- 
provement of  their  employer's  track  on  this 
section,  neither  could  command  or  direct 
the  other.  Again,  they  bore  the  same  general 
relation  to  the  master.  That  is  to  say,  in 
repairing  this  track  they  were  both  engaged 
in  doing  a  work  that  the  law  devolved  upon 
the  defendant,  and  they  were  both  engaged 
in  assisting  their  common  master  in  discliarg- 
ing  a  duty  to  the  public  and  its  train  men 
who  traveled  in  regular  trains  over  this  track. 
This  train  passed  every  day  about  the  hour 
of  this  unfortunate  accident.  Plaintiff's 
husband  was  familiar  with  the  track  and  the 
curves.  He  had  worked  there  two  years. 
He  also  knew  of  the  proximity  of  the  Wa- 
bash road.  We  believe  it  is  conceded  by  all 
the  courts,  not  those  who  follow  the  rule 
in  the  Paneell  Case,  4  Met.  49,  but  those 
who  deny  it,  that  the  servant  assumes  the 
natural  risks  incident  to  the  common  course 
of  the  business,  including  the  negligence  of 
his  fellow  servants.  When  plaintiff's  hus- 
band went  to  work  on  the  track  that  after- 
noon, he  was  certainly  aware  that  this  train 
would  pull  bv  him  alx)ut  the  usual  time  to 
clear  the  tracK  for  the  afternoon  passenger 
train.  In  so  doing,  it  would  be  following 
a  regular  or  natural  course.  His  work 
brought  him  to  work  on  the  same  track,  at 
the  same  time  the  work  of  the  train  men 
brought  them  there,  'serving  a  common 
master;  and  both  understood  the  risk  from 
this  necessary  contact ;  and  the  negligence 
of  the  one  in  doing  his  work  might  injure 
the  other  in  doing  his  work.  Hence  we  con- 
clude that,  applying  these  facts  to  the  general 
rule,  they  make  a  case  of  fellow  servants  in 
a  common  employment. 

In  Bohback  v.  Pacific  B.  Co.,  ^  Mo.  187, 
the  facts  were  the  plaintiff  was  a  section 
man  at  work  on  the  defendant's  railroad  at 
a  place  near  the  foot  of  Jefferson  street,  in 
Jefferson  City,  where  the  railroad  crossed  a 
street.  Wliiie  so  employed,  the  train  men 
in  charge  of  a  locomotive  and  train  of  cars, 
without  ringing  a  bell  or  sounding  a  whistle, 
ran  the  train  over  plaintiff.  This  court  then 
held  that  the  section  man  and  the  train  men 
were  fellow  servants,  and  the  plaintiff  could 
not  recover,  though  it  was  assumed  the  neg- 
ligence of  the  train  men  was  clearly  shown, 
and  the  majority  of  this  court  still  approve 
that  case.  We  are  not  aware  that  this  court 
has  ever  repudiated  that  case.  In  Whaalan 
V.  Mad  Biver  d  L.  E.  B.  Co.,  ^  Ohio  St. 
249,  the  facts  were  as  follows:  Plaintiff 
was  a  section  hand  or  track  man  working  in 
repairing  the  track.  He  alleged  there  was  a 
man  employed  on  one  of  defendant's  trains 
whose  duty  it  was  to  pass  firewood  from  the 
tender  to  the  engine,  and,  on  finding  sticks 
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unsuitable,  he  cast  the  same  from  the  train. 
That  this  train  was  passing  where  ^plaintiff 
was  at  work  on  the  track.  He  retired  from 
the  track,  and,  as  the  train  passed,  this  fire- 
man improperly  threw  a  stick  of  wood  from 
the  tenaer;  it  struck  plaintiff,  and  put  out 
his  eye.  That  court  said:  ''This  case,  it 
will  oe  perceived,  is  not  one  in  which  the 
injured  party  is  placed  by  their  common  em- 
ployer in  a  position  subordinate  to  and  sub- 
ject to  orders  of  the  fellow  servant,  through 
whose  negligence  and  misconduct  the  injury 
, occurs,"  so  as  to  come  within  the  principle 
'  decided  in  LdttU  Miami  R.  Co,  v.  Stevens,  20 
Ohio,  415,  and  Cleveland,  C,  cfc  C.  E.  Co,  v. 
Eeary,  8  Ohio  St.  201,  ''but  presents  the 
simple  question  whether  the  master  or  em- 
ployer is  liable  to  one  servant  for  injuries 
received  from  the  negligence  of  a  fellow 
servant,  where  no  relation  of  subordination 
or  subjection  exists  between  them  while  en- 
gaged in  the  business  of  their  common  em- 
ployer/* That  court  answered  the*  question 
in  the  negative,  holding  the  track  man  and 
the  fireman  fellow  servants.  This  case  is 
the  more  significant,  because  it  came  from  a 
court  that  first  denied  the  rule  in  the  F<m*vd€11 
Case,  in  the  cases  cited  by  Judge  Napton  in 
McDerraoti  v.  Padfc  E.  Go.  80  Mo.  115. 

In  1842,  FarweU  v.  Boston  d  W.  E.  Corp. 
4  Met.  49,  88  Am.  Dec.  839,  was  decided. 
In  that  case  an  engineer  was  injured  by  the 
negligence  of   a  switchman  who   left  the 
switch  open,  and  the  engine  was  thereby  run 
off  the  track.     It  was  shown  that  the  switch- 
man was  a  careful  and  trustworthy  servant. 
FarweU  sued  the  company,  and  the  supreme 
court  of  Massachusetts  held  he  could  not  re- 
cover.    That  decision  was  subsequently  fol- 
lowed by  the  Supreme  Court  of  the  .United 
States  in  Eandall  v.  Baltimore  db  0.  E.  Co. 
109  U.  S.  484,  27  L.  ed.  1005,    (1883.)      In 
that  case,  the  evidence  showed  the  injury 
occurred  at  night,  at  a  place  where  there 
was  a  network  of  tracks,  in  the  defendant's 
railroad  yard,  near  the  iunction  of  a  branch 
road  with  the  main  road,  and  about  10  rods 
from  a  highway  crossing.    Plaintiff  had  pre- 
viously been  employed  on  another  part  of  the 
road.     On  the  night  in  question,  m  the  per- 
formance of  his  duty  as  a  brakeman  on  a 
freight  train,  he  unlocked  a  switch,  which 
enabled  his  train  to  pass  from  one  track  to 
another,  and  he  was  stooping  down,  with  his 
lantern  on  the  ground  beside  him,  to  unlock 
the  ball  of  a  second  switch,  to  let  the  engine 
of  his  train  pass  to  a  third  track,  when  he 
was  struck  and   injured  by  the  tender  of 
another  freight  engine,  in  no  way  connected 
with  his  train,  backing  down  on  the  second 
track.     From  the  evidence  it  appeared  the 
switch  could  be   worked  safely  by  a  man 
standing  midway  between  the  two  tracks, 
using  reasonable  care.    It  could  not  be  safely 
worked  by  standing  at  the  end  of  the  handle, 
while  an  engine  was  coming  on  the  track 
next  that  end!    The  engine  that  struck  plain- 
tiff was  being  driven  at  a  speed  of  about  12 
miles  an  hour  by  an  engineman  in  defendant's 
employ,  and  there  was  evidence  that  it  had 
no  light  except  the  headlight,  and  no  bell, 
and  its  whistle  was  not  sounded.    A  demurrer 
to  the  evidence  was  sustained.     Mr.  Justice 
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Gray,  in  delivering  the  opinion  of  the  court, 
said:     **The  general  rule  of  law  is  now 
firmly  established  that  one  who  enters  the 
service  of  another  takes  upon  himself  the 
ordinary  risks  of  the  negligent  acts  of  his 
fellow  servants  in  the  course  of  the  employ- 
ment.    This  court  has  not  hitherto  had  oc- 
casion to  decide  who  are  fellow  servants, 
wiUiin  the  rule."    "Nor  is  it  necessary,  for 
the  purposes  of  this  case,  to  undertake  to  lay 
down  a  precise  and  exhaustive  definition  of 
the  general  rule  in  this  respect,  or  to  wei^h 
conmcting  views  which  have  prevailed  id 
the  courts  of  Uie  several  states ;  because  per- 
sons standing  in  such  a  relation  to  one  an- 
other as  did  this  plaintiff  and  the  enginemaa 
of  the  other  train  are  fellow  servants,  accord- 
ing to  the  very  great  preponderance  of  judi- 
cial authority  in  this  country,  as  well  as  th« 
uniform  course  of  decision  in  the  house  of 
lords  and  in  the  English  and  Irish  courts.* 
"They  arcemplo^red  and  paid  by  the  same 
master.     The  duties  of  the  two  bring  them 
to  work  at  the  same  place  at  the  same  time, 
so  that  the  negligence  of  the  one  in  doing 
his  work  may  injure  the  other  in  doing  his 
work.     Their  separate  services  have  an  im- 
mediate common  object,  the  moving  of  the 
trains.     Neither  works  under  the  orders  or 
control   of  the  other.      Each,    by  entering 
into  his  contract  of  service,  takes  the  risk 
of  the  nef^ligence  of  the  other  in  performing 
his  service,  and  neither  maintains  an  action 
for  an  injury  caused  by   such   negligence 
against  the  corporation,  their  common  mas- 
ter.    The  only  cases  cited  which  have  any 
tendency  to  support  the  opposite  conclusion 
are  the  decisions    ...     in  Chamberlain  v. 
Milwaukee  d  M.  E  Co.,   11  Wis.  248,  and 
.     .    .    Haynes  v.  Bast  Tennessee  d  O.  E.  Co. . 
8  Coldw.  222,  each  of  which  wholly  rejet'ts 
the  doctrine  of  the  master's  exemption  from 
liability  to  one  servant  for  negligence  of  an- 
other.   The  first  of  these  has  been  overruled 
in  the  same  state.     The  action  cannot,  there- 
fore, be  maintained  for  the  negligence  of  the 
engineman  in  running  his  engine  too  fast,  or 
in  not  giving  due  notice  of  its  approach. " 
This  decision  has  never,  so  far  as  w^e  can 
find,  been   questioned  or  overruled  by  the 
court  rendering  it.      The  subsequent  case  of 
Chicago.  M.  A  St.  P.  E.  Co.  v.  Boss,  112  U. 
8.  877,  28  L.  ed.  787,  though  decided  only  a 
year  later,  does  not  mention  it.     Certainly 
It  does  not  overrule   it   in  terms,  and  we 
think  the  cases  are  not  in  conflict.      They 
simply  treat  of  the  relation  of  the  master  to 
the  servant  under  different  conditions.     In 
the  Boss   Case,  the   Supreme  Court  of  the 
United  States  declined  "to  lay  down  a  rule 
which  would  determine,  in  all  cases,  what 
was  to  be  deemed  a  common  employment ;' 
but  placed  its  decision  on  the  ground  that 
"the  conductor,   having  the  entire  control 
and  manaiirement  of  a  railway  train,   occu- 
pies a  very  different  position  from  the  brake- 
man,  porters,  and  other  subordinates. "    "^  He 
is  in  fact  and  should  be  treated  as  the  per- 
sonal representative  of  the  corporation  for 
whose  negligence  it   is  responsible  Ui   its 
subordinate  servants."     So  that  w^hile  the 
learned  judge  who  wrote  that  opinion  dis- 
cusses with  marked  ability   what   is  now 
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metimes  termed  *'the  department  rule,"  it 
ems  not  to  have  been  the  basis  of  the  de- 
si  on  in   tliat  case. 

In  ttie  subsequent  case,  in  the  same  court, 
Z  Qziebee  /Steamship  Co,  v.  Merchant,  188  U. 
.  B75,  88  L.  ed.  056,  it  appeared  that  the 
laintiff  ^^as  the  stewardess  of  the  ship.  It 
ras  ber  duty  to  attend  to  the  ladies'  room 
Q  the  cabin,  and  in  the  .course  of  that  duty 
o  empty  slops,  as  to  which  her  orders  were 
o  throw  tbem  over  the  side  of  the  vessel. 
Che  cabin  was  on  deck.  A  railing  ex- 
;ended  round  the  vessel,  and  consisted  of 
four  horizontal  iron  rods,  which  were  sup- 

?orted  by  stanchions  at  intervals  of  4^  feet, 
n  this  Tailing  there  were  openings  or  gang- 
^wavs  for  receiving  and  discharging  freight 
and     passengers.      Three  of   the   gangways 
were  for  passengers.     On  her  voyage,  at  one 
of    her    stopping  places,  the  gangway  was 
opened   to  Jet  off  passengers.      In  replacing 
the    rods,  they  were  not  placed   in  proper 
positions,  but  remained  so    far   unfastened 
that  the  hooks  were  not  secured  in  the  eyes. 
The  carpenter  and  porter  undertook  to  fasten 
the   rods.     The  porter  testified  he  told  the 
carpenter  of  the  ship  to  put  the  rods  in,  and 
he  replied,  "Wait  until  the  rain   is  over." 
While  in  this  condition,  the  plaintiff  came 
to   the    gangway  with  a  bucket  of  slops, 
leaned  a^inst  the  railing,  it  ^ave  way,  and 
she  fell  into  the  sea,  aad  was  injured.     The 
servants   were  divided  into  "three  depart- 
ments," the  "deck  department."  the  "engin- 
eer's department,"  and   the  "steward's  de- 
Sartment."    The  carpenter  was  in  the  deck 
epartment,  the  plaintiff  in  the  steward's. 
There  was  a  master  or  captain  in  command 
of    the    whole    vessel.      The    court.   Judge 
Blatchford.    delivering   the   opinion,   says: 
"The  contention  of  the  plaintiff  is  that,  as 
the  carpenter  was  in  the  deck  department  and 
the  stewardess  in  the  steward's  department, 
those  were  different  departments,  in  such  a 
sense  that  the  carpenter  was  not  a  fellow 
servant  with  the  stewardess.     But  we  think 
both  the  porter  and  carpenter  were  fellow 
servants  with  the  plaintiff.     The  carpenter 
had  no  authority  over  the  plaintiff,  nor  had 
the  porter."    The  division  into  departments 
was  one  of  convenience  of  administration. 
"The  case,  therefore,  falls  within  the  well- 
settled  rule,  as  to  which  it  is  unnecessary 
to  cite  cases,  which  exempts  an  employer 
from  liability   for    injuries   to    a    servant 
caused  by  another  servant.      The  plaintiff 
took  upon  herself  the  natural  and  ordinary 
risks  incident  to  the  performance  of  her  duty, 
and  among  such  risks  was  the  negligence  of 
the  porter  and   carpenter,  or   of  either  of 
them,  in  the  course  of  the  common  employ- 
ment,   there  was  nothing  in  the  employ- 
ment or  service  of  the  carpenter  or  the  por- 
ter which  made  either  of  them  any  more  the 
representative  of  the  defendant  than  the  em- 
ployment of  the  stewardess  made  her  such 
representative."    In  Murray  v.  Si  Louis,  C. 
&  W.  R.  Co.,  d8  Mo.  673,  5  L.  R.  A.  785, 
this  cx)urt  held  that  the  gripman  of  a  cable 
car,  employed  upon  it  in  operating  it,  was 
a  fellow  servant  of  a  watchman  of  the  com- 
pany, whose  duty  it  was,  from  his  station 
on  the  ground,  to  keep  watch  of  cars  as  they 
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approach  a  curve,  and  give  signals  to  the 
gripman  to  prevent  more  than  one  train  from 
passing  the  curves  at  a  time.  They  were  em- 
ployedin  the  same  " common  employment  of 
operating  the  cars,  one  from  the  car,  the  other 
from  his  station  on  the  ground. "  The  learned 
judge  who  wrote  the  opinion  in  that  case  very 
clearly  distinguishes  those  cases  in  this  state 
in  which  it  was  the  duty  of  the  master 
to  furnish  reasonably  safe  instrumentalities 
for  his  servants  from  those  in  which  injury 
occurred  by  the  act  of  a  fellow  servant. 
He  concludes  by  saying :  "The  majority  of 
the  courts,  it  is  believ^,  hold  that  servants 
are  in  a  common  employment  when  they  are 
engaged  under  the  same  master,  in  the  same 
general  business. "  As  in  that  case  the  j?rip- 
man  and  the  watchman  were  engaged  in  the 
common  employment  of  operating  the  train, 
so  in  this  case  the  crew  and  men  in  charge 
of  this  construction  train,  and  the  plaintiff's 
husband  and  the  section  gang  to  which  he 
belonged,  were  engaged  in  the  common  em- 
ployment of  repairing  and  making  safe  and 
secure  the  track  of  their  employer,  tlie  de- 
fendant herein,  on  a  common  section.  So 
that,  if  we  apply  the  general  rule  in  this 
case,  unquestionably  they  were  fellow  serv- 
ants; or  if  we  apply  "the  department  rule, 
as  interpreted  by  the  Supreme  Court  of  the 
United  States  in  the  Bandall  Case  and  the 
Quebec  Steamship  Case,  supra,  they  are  fellow 
servants,  in  the  same  department, — that  of 
the  construction  and  repairing  of  the  defend- 
ant's track  on  this  section.  But  neither  the 
general  rule  nor  the  rule  requiring  a  con- 
sociation of  the  employes  would  justify  the 
judgment  in  this  case.  These  train  men  on 
the  construction  train  were  daily  hauling 
and  delivering  stone  on  the  section  on  which 
plaintiff's  husband  worked,  and  had  worked 
for  three  or  four  years.  This  train  passed 
the  working  place  of  plaintiff's  husband  at 
least  four  Umes  a  da^r.     He  was  required  to 

get  off  the  track  for  its  passage  each  time. 
[e  could  readily  observe  whether  the  en- 
gineer was  in  the  habit  of  giving  signals  as 
he  came  and  went,  and  whether  he  ran  his 
engine  so  fast  that  it  imperiled  the  safety 
of  the  section  hands.  This  construction 
train  and  the  section  men  belong  to  the  same 
department,  that  of  construction  and  repair 
of  the  track.  This  train  necessarily  brought 
the  work  of  the  section  and  the  construction 
crew  daily  in  contact,  so  that  this  section 
gang  could  have  observed  and  reported  to 
the  roadmaster  any  dereliction  of  duty  in 
this  regard.  As  remarked  by  this  court  in 
Marshal  v.  Schrieker,  63  Mo.  808,  "  it  would 
be  carrying  the  rule  to  an  absurd  extreme  to 
hold  that  uiose  only  are  fellow  servants  who 
are  employed  in  doing  precisely  the  same 
thing."  The  rule  has  never  been  circum- 
scribed in  any  such  a  narrow  circle.  We 
cannot  think  of  any  danger  more  obvious  or 
likely  to  happen  to  a  section  man  than  the 
danger  to  be  apprehended  from  irregular 
trains.  It  was  tne  most  ordinary  incident  to 
his  employment.  This  seems  to  have  been 
fully  understood  by  the  men.  Plaintiff's 
witness  Hudgens  says:  "All  section  men 
are  expected  to  watch  and  ^et  off  the  track 
when  the  trains  come.     Trains  never  stop  to 
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^ive  us  time  to  get  oflf,"  "We  are  expected 
to  look  out  for  all  trains."  And  to  the  same 
effect  is  the  evidence  of  Henry  Hudgens, 
Joseph  Dawson,  and  M.  J.  Barry.  The  risk 
was  one  he  assumed  when  he  went  to  work 
on  that  section.  We  think  the  demurrer  to 
the  evidence  should  have  been  sustained. 
The  court,  having  overruled  the  demurrer 
to  the  evidence,  snould  have  given  defend- 
ant's fifth  instruction.  The  evidence  clearly 
made  them  fellow  servants,  and  it  was  the 
court's  duty  to  declare  the  law.  As  this 
disposes  of  the  case,  it  is  unnecessary  to  ex- 
amine the  other  assignments  of  error. 

Sherwood,  Ch.  J.,  and  MadkrlaAe* 
J.,  concur,  and  are  of  opinion,  with  myself, 
that  the  judgment  should  be  simply  reversed ; 
but  in  order  to  a  disposition  of  the  cause, 
and  for  that  reason  alone  we  consent  that  the 
case  be  remanded.  Shermroodt  Ch.  J.,  in 
a  concurring  opinion,  and  Blaek*  J.,  in  a 
separate  opinion,  hold  the  judgment  should 
be  reversed  and  the  cause  remanded.  Bar- 
elay*  Brace*  and  Thomas*  JJ.,  dissent. 
Judge  Thomas  files  a  dissenting  opinion, 
in  which  Judge  Brace  concurs  in  the  con- 
clusions reached.  Barclay*  J,,  dissents 
for  reasons  given  by  him  in  Dixon  v.  Chicago 
&  A.  R.  Co.  (Mo.)  19  S.  W.  Rep.  412,  in 
division  No.  1,  at  this  term. 

The  judgment  m  accordingly  reversed^  and 
the  cauM  remanded. 

Sherwood*  Ch.  </.,  concurring: 
I  have  deemed  it  heist  to  add  a  few  obser- 
vations respecting  this  case.  If  I  employ 
hands  to  haul  and  distribute  manure  over 
my  meadow,  some  to  drive  the  team  and  un- 
load the  wagon,  and  others  to  distribute  the 
manure  when  thrown  out,  and  if,  while  en- 
gaged in  such  work,  one  of  the  hands  en- 
gaged in  distributing  the  manure  should  be 
run  over  bv  reason  of  the  carelessness  of  the 
driver  of  the  wagon  and  killed  I  suppose  no 
court  in  Christendom  would  hesitate  to  say 
the  hand  run  over  and  the  driver  of  the 
wagon  were  fellow  servants,  engaged  in  a 
common  employment,  and  serving  a  common 
master,  and,  therefore  tliat  no  recovery  could 
be  had  against  me.  I  am  entirely  unable  to 
distinguish,  in  point  of  principle,  the  hypo- 
thetical case  from  the  one  at  bar;  to  note 
any  appreciable  difference  between  the  com- 
mon employment  of  hauling  and  distributing 
stone  along  the  line  of  a  railroad,  and  haul- 
ing and  distributing  manure  upon  a  meadow. 
The  largeness  or  small ness  of  the  area  over 
which  the  given  work  progresses,  the  distances 
to  be  traveled,  or  the  amount  of  work  to  be 

f performed  surely  cannot  affect  the  principle 
nvolved,  or  vary  iu  any  respect  the  legal 
conclusion  to  be  drawn  from  the  premises. 
If  the  farmer,  in  the  case  supposed,  should 
not  be  held  liable,  neither  should  the  rail- 
road corporation  in  the  real  one,  unless  it  be 
declared  as  a  matter  of  law  that  the  law  will 
exonerate  the  farmer  from  all  liability  in 
circumstances  where  it  will  hold  the  corpo- 
ration responsible  and  guilty  of  actionable 
negligence. 

Black*  J.,  delivered  the  following  opin- 
ion : 
I  find  myself  unable  to  agree  to  all  that  is 
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said  in  either  of  the  opinions  just  filed,  and 
hence  the  following  observations:  We  all 
agree,  I  believe,  that  the  rule  which  exempts 
the  master  from  liabilitv  to  one  servant  for 
the  negligent  acts  of  a  fellow  servant  prevails 
in  this  state.  The  real  question,  therefore, 
is  whether  the  deceased  track  repairer  was  a 
fellow^  servant  with  those  persons  engaged  in 
operating  the  rock  train,  within  the  meaning 
of  the  rule  of  exemption.  That  rule,  as  de- 
clared in  FarweU  v.  Boston  A  W,  R,  Corp.^  4 
Met.  49,  38  Am.  Dec.  839,  was,  in  substance 
this:  That  the  master  is  not  liable  for  in- 
juries sustained  by  one  employ^  by  reason  of 
the  negligence  of  a  ooemploy6;  and  all  per- 
sons are  coemploySs  who  are  engaged  in  t-he 
prosecution  of  the  same  general  business,  and 
this,  too,  without  regard  to  rank  or  station. 
We  believe  it  is  conceded  on  all  hands  that, 
notwithstanding  this  rule,  there  are  certain 
duties  personal  to  the  master,  and  for  the 
nonperformance  of  which,  resulting  in  an 
injury,  he  is  liable,  even  to  a  servant.  Thus, 
he  must  observe  due  care  in  furnishing  suit- 
able machinery  and  appliances,  in  seeing 
that  the  machinery  and  appliances  are  kept 
in  repair,  in  the  selection  of  competent  and 
trustworthy  servants,  in  making  suitable 
rules  and  regulations  for  the  conduct  of  a 
complex  business;  and  he  must  see  that 
youthful  persons  receive  proper  warning. 
It  is  often  said  that  the  servant  intrusted 
with  the  performance  of  these  duties,  per- 
sonal to  the  master,  is  not  a  follow  servant 
with  those  engaged  in  the  prosecution  of  other 
work ;  but  such  statements  are  misleading, 
and  have  been  the  source  of  much  trouble. 
The  master  is  liable  for  a  negligent  perform- 
ance of  these  duties,  no  matter  by  or  through 
whom  he  undertakes  to  perform  them.  It  is 
therefore  evident  that  the  question  as  to  who 
are  fellow  servants  within  the  rule  of  ex- 
emption cannot  be  determined  from  expres- 
sions found  in  those  cases  which  have  to  deal 
with  some  default  or  alleged  default  of  the 
master  in  the  performance  of  some  personal 
duty.  The  broad  and  sweeping  rule  of  the 
Farwell  Case  was  adopted  m  many  of  the 
states.  It  had  but  little  more  than  been  ap- 
proved, when  courts  and  legislatures  began 
the  process  of  cutting  it  down,  because  of 
the  gross  injustice  which  it  worked  out  in 
its  application  to  the  great  enterprises  of  the 
day.  This  is  clearly  shown  by  the  constant 
enlargement  of  the  field  of  duties  held  to  be 
personal  to  the  master.  Again,  it  is  held  in 
this  and  other  states,  in  direct  opposition 
to  the  rule  as  laid  down  in  the  Fatt^eieU  Case. 
that  when  the  nmster  delegates  to  an  employ^ 
the  power  to  manage,  direct,  and  control 
men  in  the  performance  of  their  work,  such 
person  is  a  vice  principal  or  representative 
of  the  master,  ana  the  master  is  liable  to  an 
under  servant  for  the  negligent  acts  of  this 
representative.  But  the  servants  under  this 
representative  may  be  coservants  wiUi  those 
under  another  representative  of  the  same 
master.  Thus,  the  persons  engaged  in  and 
about  machine  shops,  foundries,  and  the  like 
are  often  strictly  fellow  servants,  though 
under  and  subject  to  the  orders  of  a  different 
foreman.  It  must  be  apparent  that  cases  like 
those  before  mentioned,  whether  founded  on 
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the  nonperformance  of  some  personal  duty 
or  the  negligent  act  of  a  vice  principal,  do 
not  dispoee  of  the  question  now  in  hand. 
Thejr  point  out  the  growth  of  the  law,  and 
furnish  some  aid  in  determining  who  are  fel- 
low servants  within  the  rule  of  exemption, 
but  do  not  furnisli  any  exact  or  reliable 
guide.  To  determine  who  are  coservants 
within  that  rule  it  may  be  well  to  recall  the 
ground  upon  w^hich  it  is  based,  which  is,  in 
substance,  this :  That  from  considerations  of 
public  policy  and  convenience  the  law  will 
imply  a  contract  on  the  part  of  the  employ^ 
to  take  upon  himself  all  risks  arising  from 
the  negligent  actstof  his  cocmployes.  The 
reasons  for  the  rule  are:  **  Where  several 
persons  are  employed  in  the  conduct  of  one 
•common  enterprise  or  undertaking,  and  the 
safety  of  each  depends  to  a  great  extent  on 
the  care  and  skill  with  which  each  shall  per- 
form his  appropriate  duty,  each  is  an  ob- 
server of  the  conduct  of  the  others,  can  give 
notice  of  any  misconduct  in  capacity  or  neg- 
lect of  duty,  and  leave  the  service  if  the 
common  employer  will  not  take  such  pre- 
cautions and  employ  such  agents  as  the 
safety  of  the  whole  party  may  require." 
Now,  it  being  conceded,  as  it  must  be,  that 
the  master  is  liable  to  third  persons  for  the 
negligent  acts  of  his  servants,  it  is  difficult  to 
see  how  public  policy  has  much  to  do  with 
the  question  as  to  who  shall  be  deemed  fellow 
servants  within  the  rule  of  exemption.  The 
liability  being  admitted  in  a  case  a  third 
person  is  injured,  but  denied  in  case  a  serv- 
ant is  injured  by  another  servant,  the  denial 
in  the  latter  case  must  stand  on  some  pecu- 
liar relation  between  master  and  servant. 
This  peculiar  relation  cannot  be  simply  the 
fact  that  the  servants  arc  in  a  position  where 
one  may  be  injured  by  the  negligence  of  an- 
other, for  third  persons  often  occupy  the 
same  position,  as  where  they  become  pas- 
sengers. The  real  and  only  point  of  dis- 
tinction, it  seems  to  us,  arises  out  of  the  fact 
that  the  servants  are  so  associated  and  re- 
lated in  the  performance  of  their  work  that 
they  can  observe  and  influence  each  other's 
conduct,  and  report  any  delinquency  to  a  cor- 
recting power.  To  say  a  clerk  engaged  in 
an  office  makinflr  out  pay  rolls  for  a  railroad 
company  is  a  fellow  servant,  within  the  rule 
of  exemption,  with  those  engaged  in  operat- 
ing trains,  is  out  of  all  reason.  Guided  by 
the  real  reason  for  the  rule,  it  seems  to  us  it 
should  be  applied,  and  applied  only,  in 
those  cases  where  the  servant  injured  and  the 
one  inflicting  the  injuries  are  so  associated 
and  related  in  their  work  that  they  can  ob- 
serve and  have  an  influence  over  each  other's 
conduct,  and  can  report  delinquencies  to  a 
common  correcting  power  or  head.  In  short, 
they  should  be  fellow  servants  in  fact,  and 
not  simply  in  dialectic  theory.  If  in  sepa- 
rate and  distinct  departments,  so  that  the 
circumstances  just  stated  do  not  and  cannot 
exist,  then  they  are  not  fellow  servants 
within  any  just  or  fair  meaning  of  the  rule. 
This  conclusion,  thoush  not  in  strict  accord 
with  the  majoritv  of  the  adjudged  cases,  is, 
it  is  believed,  within  the  true  and  only  rea- 
son for  the  rule,  and  has  the  support  of 
many  cases,  some  of  which  go  much  further 
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than  has  been  indicated.  The  following  are 
some  of  the  cases :  NcuhviUe  dt  C.  B,  Co.  v. 
CarroU,  6  Heisk.  847 ;  St.  Louis  d  8.  F,  R. 
Co.  V.  Weaver^  35  Kan.  412 ;  Chicago  d  N. 
W.  R.  Co.  V.  Moranda,  98  111.  302,  84  Am. 
Rep.  168.  On  this  question  the  closing  ob- 
servations of  Justice  Paxson  in  A^ew  York, 
L.  E.  d  Vf.  R.  Co.  V.  BeU,  112  Pa.  400,  3 
Cent.  Rep.  576,  may  be  consulted.  The  real 
point  in  judgment  in  Chicago^  M.  d  St.  P. 
R.  Co.  V.  Ross,  112  U.  S.  377,  28  L.  ed.  787, 
was  that  a  conductor,  who  has  charge  of  a 
train,  with  the  power  to  direct  its  move- 
ments, represents  the  company,  and  in  the 
performance  of  such  duties  is  not  a  fellow 
servant  with  the  engineer  and  other  opera- 
tives of  the  train,  within  the  rule  of  exemp  • 
tion.  Some  observations  made  in  that  case 
support  our  conclusion.  That  Justice  Miller 
so  understood  that  case  is  evident  from  what 
he  said  in  Qa/iTahy  v.  Kansas  City,  St.  J.  d 
C.  B.  R.  Co.  25  Fed.  Rep.  258. 

The  deceased  was  one  of  a  gang  of  Ave 
track  repairers,  all  under  a  foreman.  The 
rock  train  and  the  thirty  me^  operating  it 
were  all  under  the  command  of  a  conductor. 
The  evidence  t«nds  to  show,  in  an  incidental 
way,  that  the  deceased  and  his  gang  had 
nothing  to  do  with  loading  or  unloading  the 
rock  train,  and  were  not  subject  to  the 
orders  of  the  conductor,  but  were  under  the 
control  of  their  own  foreman  or  boss,  and 
that  this  boss  had  no  conti'ol  over  the  rock 
train  men.  In  short,  the  evidence  tends 
to  show  that  the  two  gangs  were  entirely 
independent  of  each  other,  both  as  to  the 
work  which  they  performed  and  as  to  the 
supervising  power  over  them.  If  these  are 
the  facts  tnen,  applying  the  conclusion  be- 
fore stated,  the  aeceased  and  the  men  em- 
ployed in  operating  the  rock  train  were  not 
fellow  servants  within  the  rule  of  exemp- 
tion. Prima  facie,  they  were  all  fellow 
servants  within  that  rule,  and  it  devolved 
upon  the  plaintiff  to  disclose  a  state  of  facts 
which  takes  Parker  out  of  it.  Those  facts 
should  be  found  by  the  jury.  The  instruc- 
tions do  assume  the  existence  of  some  uf 
these  facts,  but  that  will  not  do.  Indeed, 
the  cause  does  not  appear  to  have  been  tried 
with  a  view  of  showing  that  these  gangs 
were  independent  of  each  other.  For  these 
reasons  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

I  do  not  regard  the  conclusion  before  ex- 
pressed as  in  conflict  with  prior  cases  in  this 
court  when  we  come  to  look  at  the  facts  in 
iudgment.  In  Rohback  v.  Pacific  R.  Co. ,  43 
Mo.  187,  it  appears  the  men  were  all  at 
work  at  the  same  yard,  and,  for  aught  that 
appears,  were  under  the  same  foreman,  and 
in  constant  association.  The  question  con- 
sidered in  Marshall  v.  Schricker,  68  Mo.  308, 
was  whether  Clifford  occupied  the  position 
of  a  vice  principal.  So  far  that  case  has  any 
direct  bearing  upon  the  question  in  hand,  it 
seems  to  amount  to  a  recognition  of  much 
that  we  have  here  said,  for  it  is  there  said : 
**Nor  was  he  engaged  in  a  distinct  depart- 
ment of  the  general  service,  and  therefore  a 
stranger  to  the  service  in  which  the  plaintiff 
was  engaged  f  and  the  department  doctrine 
finds  recognition   in  other  portions  of  the 
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opinion  in  that  case.  What  we  have  said  is 
also  in  perfect  accord  with  Murray  v.  St, 
Ixmis,  C.  d  W,  E.  Co. ,  98  Mo.  578,  5  L.  R. 
A.  785,  for  there  the  nef^ligent  servant  and 
injured  servant  were  strictly  fellow  servants. 
This  case  is  also  unlike  that  of  Miller  v.  Mis- 
souri Pac.  B.  Co.  (Mo.)  19  S.  W.  Rep.  58, 
(not  yet  officially  reported,)  for  there  it  was 
part  of  the  duty  of  the  track  repairers  to  un- 
load the  gravel  train,  and  these  two  gangs  of 
men  joined  in  their  work  for  the  purposle  of 
unloadinir  the  cars;  not  so  in  the  case  in 
hand.  !^r,  in  my  opinion,  is  this  case  at 
all  like  the  case  where  different  crews  are 
engaged  in  operating  trains  on  the  same  line 
of  nmd  under  orders  from  a  common  train 
dispatcher.  Should  the  judgment  be  for  the 
plaintiff,  the  damages  will  be  the  sum  of 
$5,000,  because  the  case,  if  any  the  plaintiff 
has,  comes  under  the  second  section  of  the 
Damage  Act.  SuUivan  v.  Missouri  Pac,  R. 
Co.  97  Mo.  114;  MiUer  v.  MissouH  Pac.  B. 
Co,  supra. 

ThomAs*  /.,  delivered  the  following 
opinion : 

'My  opinion  is  that  Parker  was  not  a  fellow 
servant  of  the  conductor,  engineer,  and 
members  of  the  crew  in  charge  of  the  con- 
struction train  which  caused  his  death. 
This  position  I  know  will  be  regarded  by 
many  as  antagonizing  principles  of  law 
well  established  by  the  adjudged  cases  of 
this  state  and  the  other  states  of  the  Union, 
as  well  as  those  of  England.  No  one  liv- 
ing has  profounder  respect  for  the  ancient 
landmarks  of  the  law  than  I  have,  and  I 
hesitate  long  in  refusinff  to  follow  precedents 
long  recognized  by  the  courts  as  sound. 
Stare  decisis  is  a  wholesome  maxim,  that 
ought  not,  in  judicial  investigation,  to  be 
disregarded,  except  for  the  most  weighty 
considerations  and  cogent  reasons.  Private 
opinion  and  speculation  should  have  no 
license  to  oppose  themselves  arbitrarily  to 
established  principles  of  jurisprudence.  In- 
novations, whether  introduce  by  legisla- 
tive action  or  judicial  construction,  tend  to 
unsettle  the  law,  and  make  men  feel  inse- 
cure in  their  titles  to  property,  and  uncer- 
tain as  to  their  legal  rights.  I  have  given 
the  subject  of  fellow  service  the  fullest  ex- 
amination I  was  capable  of,  and  the  conclu- 
sion I  have  reached  is  not,  in  mv  humble 
opinion,  in  conflict  with  the  adjudged  cases 
in  Missouri  except  the  Schaub  Case,  report- 
ed in  106  Mo.  74,  in  which  I  concurred.  In 
the  Schauh  Case  it  was  held  that  the  train 
men  of  one  train  were  fellow  servants  of  the 
train  men  of  another  train.  That  case  is  not 
in  line,  according  to  the  view  I  take  of  the 
subject,  either  with  the  letter  or  spirit  of 
the  previous  decisions  of  this  court,  and  it 
ought  not,  therefore,  to  be  followed  as  au- 
thor! tv.  Let  us  examine  the  history  of  the 
law  of  fellow  service  as  it  has  been  evolved 
and  developed  by  judicial  decisions  in  Mis- 
souri. 

The  first  case  in  this  state  in  which  the 
doctrine  of  fellow  service  was  discussed  and 
announced  was  McDermott  v.  Pacific  B,  Co. , 
30  Mo.  115,  in  1880.  That  controversy  grew 
out  of  the  breaking  down  of  the  Gasconade 
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bridge,  which  created  such  widespread  con- 
sternation among  the  people  at  the  time. 
Plaintiff,  McDermott,  was  a  brakeman  on  the 
train  that  went  down  on  account  of  the  frailty 
of  the  bridge,  as  alleged:  Judge  Xapton, 
who  delivered  the  opinion  of  the  court,  laid 
down  the  broad  doctrine  that  a  servant  who 
is  injured  by  the  negligence  or  misconduct 
of  a  fellow  servant  can  maintain  no  action 
against  the  master  for  such  injury,  and  that 
the  rule  should  be  "^ applied  in  all  cases  alike, 
without  regard  to  the  degrees  of  subordina- 
tion in  which  the  different  servants  or  agents, 
mav  be  placed  with  reference  to  each  otber,  ** 
and  in  support  of  this  proposition  Redfield, 
Railroads,  p.  887,  and  FartoellY,  Boston  dt  W. 
R.  Corp.,  4  Met.  49.  88  Am.  Dec.  839,  are 
cited.  In  1869  the  Bohbaek  Case,  48  Mo.  187. 
was  decided  by  Judge  Wagner,  in  which  it 
was  held  that  a  track  repairer  and  a  train  man 
were  fellow  servants,  and  the  McDermott 
Case,  supra;  IViestley  v.  Foteler,  8  Mee>8.  &  W. 
1 ;  Murray  v.  South  Carolina  B.  Go.  1  Mc- 
Mull.  L.  885 ;  and  Farwell  v.  Boston  d  W,  R. 
Corp.  supra, — were  cited  in  support  of  the 
doctrine  laid  down.  These  are  the  foundation 
cases  upon  which  the  law  of  fellow  service 
was  built  in  our  state  up  to  the  year  1869. 
Since  that  date  the  principles  announced  in 
the  McDermott  Case  have,  like  the  baseless, 
fabric  of  a  vision,  totally  disappeared  in  the 
evolution  and  development  of  the  common 
law  of  Missouri.  There  is  not  a  vestige  of  it 
left.  It  is  now  universally  recognized  here 
and  elsewhere  that  the  master  must  not  only 
use  reasonable  care  in  furnishing  his  em- 
ployes safe  appliances  with  which  to  perform 
their  duties,  but  he  must  also  use  reasonable 
care  in  keeping  them  in  repair  and  in  safe 
condition.  Gutridge  v.  Missouri  Pac.  B.  Co, 
105  Mo.  520,  and  94  Mo.  468,  13  West.  Rep. 
644 ;  Parsons  v.  Missouri  Pac.  B.  Go.  94  Mo. 
286,  12  West.  Rep.  615 ;  Soeder  v.  St.  Jjouis, 
1.  M.  <fc  8.  B.  Co.  100  Mo.  673.  And  it  is 
equally  well  settled  that  the  rule  of  fellow 
service  does  not  apply  alike  to  all  cases,  with- 
out regard  to  the  degrees  of  subordination  in 
which  the  different  servants  or  agents  may  be 
placed  with  reference  to  each  other.  Moore  v. 
Wabash,  St.  L.  &  P.  R,  Co.  85  Mo.  588 :  Mound 
City  Paint  ife  Color  Co.  v.  Conlon,  92  Mo.  221, 
10  West,  Rep.  100 ;  Stephens  v.  Hannibal  d 
St.  J,  B.  Co.  96  Mo.  207.  That  the  courts  in 
the  Farteell,  Murray,  Priestley,  and  McDermott 
Causes  started  out  with  the  proposition  that  all 
servants  employed  and  paid  by  a  common 
master,  in  a  common  employment,  were 
fellow  servants,  without  regard  to  gradations 
in  authority,  is  evident  from  the  language 
used  in  the  opinions  of  the  courts,  and  of  the 
dissenting  opinions  in  the  Murray  Case. 
Judge  Nap  ton  manifestly  so  understood  it  in 
the  McDermott  Case,  for  he  cited,  Litfle  Miami 

B.  Co.  V.  Stevens,  20  Ohio,  416,  and  Clertland, 

C.  d  C.  B.  Co.  V.  Keary,  8  Ohio  St.  201,  as 
denying  the  principle  of  the  FarweU  Ga^ie. 
The  Ohio  cases  cited  are  in  full  accord  with 
the  later  decision  of  this  court  upon  the 
doctrine  of  respondeat  superior.  In  the  Steten* 
Case  the  engineer,  and  in  the  Keary  Case  a 
brakeman,  was  injured  by  the  negligence  of 
the  conductor,  and  in  l)oth  it  was  held  that 
the  conductor  represented  the  corporation. 
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and  was  its  vice  principal,  and  that  the  cor- 
poration was  therefore  liable.  This  princi- 
ple finds  support  in  the  adjudged  cases, — in 
Kentucky,  LouismUe  dk  N.  JR.  Go.  v.  Moore^ 
SH  Ky.  675 ;  in  West  Virginia,  Madden  v. 
Chesapeake  d  0.  JR.  Co,  28  W.  Va.  610 ;  in 
Yirarinia,  Moon  v.  Richmond  db  A,  B.  Co.  78 
Ya.*'745 ;  Richmond  <fc  B.  R.  Co,  v.  Williams, 
66  Va.  165 ;  and  Johnson  v,  Richmond  db  A, 
R,  Co.  84  Va.  713;  in  South  Carolina,  Boat- 
vyright  v.  Northeastern  R.  Co.  25  S.  C.  128 ; 
in  Washington,  Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599 ;  and  in  the  Supreme 
Court  of  the  United  States,  Chicago,  M.  dk  8t. 
P.  R.  Co.  V.  Ross,  112  U.  S.  377,  28  L.  ed. 
787. 

It  is  very  clear  the  rule  in  Missouri  is  that, 
where  a  conductor  has  control   and   man- 
agement of  a  train,  he  is  not  a  fellow  servant 
of  train  hands  placed  under  him.     What  the 
common  understanding  of  the  bench  and  bar 
as  to  the  extent  of   tne   rule   in  the  earlier 
<:a8es  was  appears  again  very  fully  from  the 
opinions  and  dissenting  opinions   of   these 
Ohio  cases.     Judge  Warner,  in  the  Rohbaek 
Case,   while    following,   severely   criticised 
the  principle  of  th^  older  cases,  and  utterly 
failed  to  follow  it  afterwards  in  the  cases  of 
Devitt  V.  Pacific  R.   Co.  50  Mo.  302 ;  Gibson 
V.  Pacific  R.  Co,  46  Mo.  163,  2  Am.  Rep.  497 ; 
William  Bros.  v.  Cartter,  52  Mo.  372 ;  Harper 
V.    Indianapolis  <fe  St.  L.  R.  Co.  47  Mo.  567 ; 
and  Le^ois  v.  8t.  Louis  dk  I.  M.  R.  Co.  59  Mo. 
495, — in  its  application  to  the  condition  of 
railway  tracks  and  a))pliances,  and  to  serv- 
ants standing  to  each  other  in  the  relation 
of  superiors,    with  authority   to  direct  and 
control,  and  subordinates  whose  duty  it  is  to 
obey.     The    process  t>f    paring  down   and 
limiting  the  broad  rule  announced  in  the  Mc- 
Bermott  Case  has  continued  in  this  court  up 
to  date,  and  the  doctrine  that  servants  cannot 
recover  for  injuries  resulting  from  defective 
appliances,  and  that  all  the  servants  of  a  cor- 
poration are  fellow  servants,  without  repcard 
to  subordination,  is  now  utterly  repudiated 
without  dissent.     The  principle  of  fellow 
service   is,    however,    still   recognized  and 
firmly   fixed  in  our  law.     A  servant  cannot 
recover  for  injurv  inflicted  upon  him  by  the 
negligence  of  a  fellow  servant.     Who,  then, 
is  a  fellow  servant?    No  definition  of  fellow 
service  can  be  laid  down  that  may  not  be  sub- 
ject to  criticism, — indeed,  that  is  not  subject 
to   criticism,    and  difiicult  of  application. 
Men  employed  and  paid  by  a  common  master 
to  perform  a  common  service  are  said  to  be 
fellow  servants.     But  this  definition  would 
make  all  the  employes  of  a  great  railway 
corporation,  owning  thousands  of   miles  of 
road,  extending  into  and  through  many  state?, 
fellow  servants.    No  court  now  gives  the  rule 
any  such  broad  signification.*     A  few  years 
ago,  in  Missouri,  all  employes  of  a  common 
master,  engaged  in  a  common  employment, 
who  had  no  authority  to  hire  and  discharge 
hands,    were  held    to   be    fellow  servants. 
Stoddard  v.  St.  Louis,  K.  C.  dk  N.  R.  Co.  65 
Mo.  514;   William  Bros.  v.   Cartter,  52  Mo. 
872 ;  MarshaU  v.  Schrieker,  63  Mo.  808.     Then 
the  rule  was  modified  so  as  to  exclude  from 
the  common  service  those  who  were  clothed 
with  authority  to  direct  and  control  the  move- 
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ments  of  men  placed  under  them.  Moore  v. 
Wabash,  St.  L.  dk  P,  R.  Co.  85  Mo.  588 ;  Ba^- 
harsh  v.  Hannibal  dk  St.  J.  R.  Co.  108  Mo.  570. 
Then  finally  came  the  decision  in  the  Sullivan 
Case  in  1888  (97  Mo.  113. )  in  which  it  was 
announced  that  a  track  walker  on  a  railroad 
is  not  a  fellow  servant  of  a  locomotive  en- 
gineer or  fireman  of  a  passenger  train.  This, 
I  take  it,  in  effect,  though  not  in  terms,  over- 
rules the  Rollback  Case;  and  in  the  determina- 
tion of  the  question  now  under  review  we 
must  afilrm  the  doctrine  of  the  Sullivan  Case, 
or  overrule  it,  and  go  back  to  the  principle 
announced  in  the  Rohbaek  Case.  This  alter- 
native being  presented,  I  feel  at  liberty  to  re- 
sort to  general  principles  and  reason  to  guide 
me  in  determining  what  my  duty  is  in  the 
premises.  I  find  two  deliverances  of  this 
court  upon  the  question,  which,  to  my  mind, 
are  in  direct  conflict  with  each  other,  and  I 
choose  to  follow  the  last,  and  in  doing  so  I 
do  not  deem  that  I  am  disregarding  the 
maxim  stare  decisis,  I  regard  the  Siulivan 
Case  as  in  line  with  the  spirit  and  tendency 
of  the  development  and  evolution  of  the  law 
of  fellow  service  in  Missouri  and  in  manj 
other  states  of  this  Union,  and  to  overrule  it 
now,  and  return  to  the  doctrine  of  the 
Rohbaek  Cam,  would  be  taking  a  step  in  the 
wrong  direction.  As  I  have  shown,  the  foun- 
dation (McBermott  Com)  upon  which  the 
Rohhack  Com  was  based  has  been  wholly  re- 
moved,- and  it  seems  that  the  superstructure 
ought  to  ^o  with  its  foundation.  When  I  say 
the  principles  of  the  McBermott  Case  have 
been  repudiated  I  mean,  of  course,  all  of  it 
that  is  not  obiter  dictum. 

The  Rohbaek  Case  being  founded  on  the 
McBermott,  Farwdl,  Priestley,  and  Murray 
Cases,  it  becomes  important  and  appropriate 
to  examine  and  see  what  was  in  fact  decided. 
Priestley  v.  Fowler,  was  decided  by  the  Court 
of  Exchequer  of  England  in  1837,  and  is  the 
first  case  to  be  found  in  the  English  books 
where  the  limitation  of  the  liability  of  the 
master  for  the  negligent  acts  of  his  servant 
is  even  hinted  at.  The  action  grew  out  of 
an  injury  resulting  from  the  negligent  over- 
loading of  a  van  by  another  servant.  ChieJ 
Baron  Abinger,  arguendo,  said :  "  There  is 
no  precedent  for  the  action  by  the  servant 
a^^amst  his  master.  We  are  therefore  to  de- 
cide the  question  upon  general  principles, 
and  in  doing  so  we  are  at  liberty  to  look  at 
the  consequences  of  a  decision  one  way  or 
the  other.  *^  With  a  view  to  the  actual  state 
of  English  society  and  the  state  of  labor  at 
that  time,  he  concluded  that  to  hold  the  mas- 
ter liable  for  the  injuries  of  one  servant  by 
the  negligence  of  another  would  lead  to 
alarming  consequences.  The  argument  of 
Lord  Abinger  is  characterized  in  a  note  to 
Redflcld's  work  on  Railways,  (6th  ed.)  p. 
566,  as  the  most  ingenious  attempt  "  at  reduc- 
tio  ad  absurdum  upon  the  subject  of  fellow 
service  in  supposing,  among  other  specula- 
tions, some  fearful  consequences  if  the  master 
were  to  be  held  liable  for  the  negligence  of 
the  chambermaid  in  putting  anotner  servant 
into  wet  blankets. ''  But  in  that  ca^  both 
servants  were  on  the  van,  working  together, 
with  no  common  superior  servant  over  them, 
and  hence  that  cannot  be  taken  as  a  precedent 
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that  all  seryants  of  a  common  master  in  a 
common  employment  are  fellow  servants ;  and 
it  is  very  questionable  if  nine  tenths  of  the 
courts  or  to-day  would  not  hold  the  master 
liable  in  such  case,  upon  the  well -recognized 
and  familiar  principle  that  the  master  is  re- 
quired to  furnish  the  servant  a  safe  place  to 
work,  especially  when  it  was  alleged  and 
proved  that  the  master  knew  the  van  was 
overloaded. 

The  next  case  decided  was  Murray  v.  South 
Ca/rolina  B,  Co.,  supra,  in  1841.  There  it 
was  held  that  the  section  foreman  was  a  fel- 
low servant  of  the  engineer.  This  case  and 
the  Farwell  Case,  where  the  engineer  was 
injured  by  the  negligence  of  his  fireman,  are 
in  line  with  an  almost  unbroken  current  of 
authority.  In  both  cases  the  men  worked 
under  a  common  superior, — the  conductor, — 
and  were  engaged  in  the  joint  performance 
of  the  same  service.  All  else  that  was  said 
by  the  judges  in  those  cases  was  Mter  dicta 
and  we  are  not  bound  to  follow  them,  unless 
their  reasoning  is  satisfactory  to  us.  In  other 
words,  as  to  Mter  dicta  we  are  at  perfect 
liberty  to  examine  the  foundations  upon 
which  they  stand,  and  if  they  are  found  to  be 
unsound  or  unsafe,  and  not  in  accord  with  the 
eternal  fitness  of  things,  to  repudiate  them. 
I  will  not  go  into  an  examination  of  the  rea- 
sons of  the  rule  laid  down  in  the  Priestley, 
Murray,  ParweU,  and  McDernwtt  Causes,  for  I 
find  the  subject  so  exhaustively  discussed  in 
the  dissenting  opinions  of  the  judges  in  the 
Murray  Case,  and  the  opinions  of  the  court  in 
the  case  of  Cleveland,  C.  db  C.  R.  Co.  v.  Keary, 
e^ipra,  and  the  opinion  of  Lord  Cockburn  in 
Dixon  V.  Banken,  1  Am.  Ry.  Gas.  569,  that  I 
am  not  able,  and  therefore  not  disposed,  to  at- 
tempt to  add  anything  by  way  of  argument 
or  illustration  to  what  they  have  said.  But 
if  their  logic  and  reasoning  upon  the  state 
of  labor  fifty  ^ears  ago  were  so  cogent  and 
conclusive,  with  how  much  more  force  will 
they  apply  now,  when  we  find  labor  divided 
and  systematized  as  it  never  was  before,  and 
when  not  only  capital  but  industries  are  cen- 
tralized to  an  extent  not  dreamed  of  a  few 
short  years  a^o.  Labor  is  not  only  divided 
and  organized,  but  the  laborers  are  also  or- 
ganized. Every  man  has  his  place  and  his 
sphere,  not  fixed  alone  by  the  master,  but  by 
the  joint  action  of  master  and  servant.  The 
large  factories  and  railway  corporations 
could  not  transact  business  except  upon  the 
plan  of  gradations  in  service,  and  a  strict 
enforcement  of  obedience  by  subordinates  to 
the  orders  of  their  superiors.  This  obedience 
is  given  unquestioned.  The  movements  of 
the  thousandf  employes  of  a  great  railway 
System  are  carried  on  with  the  regularity 
and  precision  of  the  mano^uvers  of  an  army, 
and  an  employ§  would  no  more  undertake  to 
discuss  the  propriety  of  an  order  with  his 
superior  than  a  private  would  that  of  his  cap- 
tain in  the  midst  of  battle.  He  must  yield 
unquestioned  obedience  at  once,  or  quit  the 
service.  Indeed,  such  business  could  proceed 
upon  no  other  theory.  In  the  progress  of  so- 
ciety, and  the  general  substitution  of  ideal 
and  invisible  masters  and  employers  for  the 
actual  and  visible  ones  of  former  times  in 
the  forms  of  corporations  engaged  in  varied, 
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detached,    and  wide-spread  operations,  ''it 
has  been  seen  and  felt  that  the  universal  ap- 
plication of  the  rule  [the  rule  in  regard  to 
fellow  service]  often  resulted  in  hardship  and 
injustice.     Accordingly  the  tendency  of  ibe 
more  modem  authorities  appears  to  he  in  the 
direction  and  limitation  of  this  rule  as  shall 
eventually  cast  upon  the  employer,  under 
these  circumstances,  a  due  and  just  ihare  of 
the  responsibility  of  the  lives  and  limbs  of  the 
persons  in  its  employ."     (HVmore  v.  North- 
ern Pac.  R.  Co.  18  Fed.  Rep.  866.     In  the 
case  of  LouimyiUe  cfc  N.  R.  Co.  v.  CoUiru,  5 
Am.  L.  Keg.  N.  8.  265,  which  involved  the 
identical    question  decided  in  the  SuUitan 
Case,  the  court  of  appeals  of  Kentucky,  per 
Chief  Justice  Robertson,  said :    "  We  cannot 
admit  that  the  appellee's  relation  as  an  em- 
ployS  in  its  service  should  exempt  the  corpo- 
ration from  that  general  liability,  as  it  might 
perhaps  do  by  the  application  of  a  recent 
rule,  adjudged  in  England  with  some  ei- 
ceptions,  and  echoed  witii  more  exceptions 
by  a  few  American  courts.     But  this  anom- 
alous rule,  even  as  sometimes  qualified,  is, 
in  our  opinion,  inconsistent  with  principle, 
analogy,  and  public  policy,  and  is  unsup- 
ported by  any  good  and  consistent  reason. 
in  the  use  and  control  of  the  engine  the  en- 
gineer is  the  chief  and  governing  agent  of 
Uie  corporation,    and  all  his  associates  in 
that  employment  are  employes   in  a  com- 
mon service.     Neither  of  these  subordinates 
under  his  control  is,  as  between  themselves, 
an  a^ent  of  the  railway  company,  and  there- 
fore it  is  not  responsible  for  any  damage  by 
one  of  them  to  another,  while  in  its  service; 
and  so  far  the  British  rule  has  foundation  in 
both  reason  and  analogf^,  but  beyond  this  it 
is  baseless  of  any  other  support  than  a  falsely 
assumed  public  policy  or  implied  contract. 
And,  speaking  of  the  relation  that  secti(m 
men  sustain  towards  train  men,  the  court 
adds :    "  They  are  not,  therefore,  In  the  es 
sential  sense  of  contradisti native  classifica- 
tion, in  the  same  service  with  the  engineer 
and  his  running  co-operators,  who  act  in  s 
different  sphere,    and  constitute  a  distinct 
class.     Consequently  neither  of  the  assumed 
reasons  for  the  British  rule  as  to  employes 
in  the  same  service  can  be  in  any  way  con- 
sistently applied  as  between  the  engineer  ami 
such  common  laborer  as  the  appellee.    And 
the  apparent  extension  of  the  rule  to  them 
may    be   deemed   inadvertent,    or  not  cart 
fully  and  logically  considered  with  ration- 
al cliscrimination  and  precision.      We  can. 
therefore,  neitiier  feel  the  rationale,  nor  ar- 
knowledge  the  authority  of  the  crude  spd 
self-contradictory  decisions  or  loose  and  in- 
congruous (2tcto  referred  to  on  that  subject. 
But  to  harmonize  the  law  we  must  recoxnizt^ 
a  more  congenial  principle  of  normal  vital* 
ity,  and  adjudge,  as  we  do  now,  that  the  ap 
pellee,  in  his  humble  and  isolated  employ- 
ment, should  be  treated  as  a  stranger  to  the 
engine  as  a  motive  power."     Mr.  Redfield. 
in  a  note  to  this  case,  says :     ^  We  have  felt 
that  the  opinion  is  altogether  entirely  sound 
in  its  principles,  and  maintained  with  very 
uncommon  ability  in  its  lo^ic  as  well  as  its 
illustrations,  both  of  which  seem  altogether 
unexceptionable. "    And  in  a  note  to  thie  dis- 
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cussion  of  the  CoUins  Ctue  in  Redfield's  work 
on  Railways,  (6th  ed. )  p.  570,  it  is  added : 
*"  But  the  profession  should  be  warned  that  the 
decisions  on  the  other  side  embrace  a  verv 
large  number  of  the  best- considered  English 
cases,  and  almost  an  equal  number  in  the 
American  states,  including  all,  so  far  as  we 
know,  with  the  exception,  of  Illinois,  Geor- 
gia, and  Kentucky.  And  the  decisions  in 
these  latter  states  are  all  placed  on  peculiar 
grounds,  thereby  virtually  confusing  the 
soundness  of  the  general  rule  that  one  cannot 
recover  of  his  employer  for  an  injury  inflicted 
through  the  want  of  care  of  a  fellow  servant, 
employed  in  the  same  department  of  the 
master's  business,  and  under  the  same  general 
control.  The  consequences  of  mistake  and 
mi^pprehension  on  this  point  have  led  many 
courts  into  conclusions  greatly  at  variance 
with  reason  and  the  common  instincts  of  hu- 
manity. The  reasonableness  and  justice  of 
this  construction  may,  it  is  to  be  hoped,  in- 
duce its  universal  adoption  at  no  distant 
day. "  And  as  late  as  1888,  in  Kentucky  Cent. 
B.  Co.  V.  Addey,  87  Ky.  278,  12  Am,  St.  Rep. 
480,  the  court  of  appeals  of  Kentucky  held 
that  an  engineer  of  a  passenger  tram  and 
those  in  charge  of  a  freight  train  were  not 
fellow  servants. 

In  Chicago  d  A.  JB.  Co.  v.  Kellv,  127  111. 
687,  it  was  held  that  a  section  hand  and  those 
in  charge  of  a  construction  train  were  not 
fellow  ^'servants.  The  court  there  said : 
""  What  co-operation  was  there,  at  the  time  of 
the  injury,  it  may  be  asked,  between  Kellv, 
who  was  working  as  a  section  hand,  under  the 
direction  of  a  section  boss,  and  the  conductor 
and  engineer  of  the  construction  train?  None 
whatever ;  and  it  is  cHiimed  they  were  fellow 
servants.  .  .  .  Under  the  facts  shown  in 
evidence,  we  think  it  plain  that  Kelly  was 
not  a  fellow  servant  with  those  in  charse  of 
the  construction  train. "  In  Jias/iTtUe  db  U.  i2. 
Co.  V.  Carroll,  6  Heisk.  847,  the  Supreme 
Court  of  Tennessee  held  that  a  section  fore- 
man is  not  a  fellow  servant  of  men  in  charge 
of  a  train  of  cars.  In  Calvo  v.  Charlotte,  V. 
d;  A.  JR.  Co.,  28  S.  C.  526,  it  was  held  that 
a  "railway  locomotive  engineer  and  section 
master  of  track  repairers  are  not  fellow  serv- 
ants within  the  rule  as  to  masters'  liability 
for  injury  by  one  servant  to  another.^'  In 
Chicago  &N.  W.  IL  Co.  v.  Maranda,  108  111. 
580,  where  the  plaintiff,  who  had  charge  of 
the  section  of  a  road,  was  injured  by  a  piece 
of  coal  falling  from  a  passing  train,  the  Su- 
preme Court  (n  Illinois  said  :  '*  In  the  former 
opinion  in  this  case  we  held  that,  in  order  to 
constitute  servants  of  the  same  master  fellow 
servants,  within  the  rule  respondeat  superior, 
it  is  not  enough  tbev  are  engaged  in  doing 
parts  of  the  same  work,  or  in  promotion  of  the 
same  enterprise,  carried  on  by  the  master,  not 
requiring  co-operation,  nor  bringing  the  serv- 
ants together  or  into  such  personal  relations 
that  they  can  exercise  an  influence  upon  each 
other  promotive  of  proper  caution  in  respect 
to  their  mutual  safety,  but  it  is  essential  that 
they  shall  be  at  the  time  of  the  injury  direct- 
ly co-operating  with  each  other  in  the  par- 
ticular Dusiness  in  hand,  or  that  their  mutual 
duties  shall  bring  them  into  habitual  con- 
sociation, so  that  they  may  exercise  an  in- 
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fluence  upon  each  other  promotive  of  proper 
caution.  We  feel  constrained  'to  adhere  to 
this  ruling."  In  Copper  v.  Mullins,  80  Ga. 
146,  76  Am.  Dec.  688,  the  Supreme  Court  of 
Georgia  said  :  '*  In  this  case  the  person  whose 
negligence  produced  the  injury  was  on  one 
tram  of  cars,  and  the  person  who  was  injured 
was  on  another  train,  and  had  not  the  slight- 
est possible  opportunity  of  preventing  the 
other's  Carelessness.  To  hold  the  employes  on 
different  trains  of  cars  responsible  for  the 
carelessness  of  each  other  seems  to  me  about  as 
reasonable  as  it  would  he  to  exact  such  a 
mutual  responsibility  between  employ§s  on 
different  railroads,  or  in  different  quarters  of 
the  earth,  because  they  might  happen  to  be 
all  servants  of  the  same  master.  **  In  Hobsan 
V.  New  Mexico  A  A,  R.  Co.,  (Ari?.)  11  Pac. 
Rep.  545,  the  Supreme  Court  of  Arizona  held 
that  "a  teamster  who  hauls  ties  in  the  con- 
struction of  a  railroad  is  not  consociated  with 
the  engine  driver  of  a  train  on  which  the 
workmen  ride  to  dinner,  so  as  to  defeat  his 
recovery  against  the  common  master  for  in- 
juries caused  by  the  negligence  of  the  engine 
driver."  In  Madden  v.  Vhempeake  <fe  0,  JR. 
Co. ,  supra,  the  Supreme  Court  of  West  Vir- 
ginia held  that  a  railway  company  is  liable 
For  the  death  of  the  engineer  on  one  train 
caused  by  the  ne^igenoe  of  its  conductor  on 
another  train.  The  circuit  court  of  the 
United  States  for  Vermont,  in  1889,  in  How- 
ard V.  Delaware  dk  H.  Canal  Co.,  40  Fed. 
Rep.  105,  held  that  track  men  and  train  men 
are  not  fellow  servants,  saying :  "'  Track  men 
are  no  more  colaborers  with  train  men  than 
the  train  men  of  one  train  are  with  those  of 
another  train  on  the  same  road,  and  not  so 
much  so  as  train  men  of  the  same  train  are. 
Those  in  charge  of  this  train  were  placed 
there  and  clothed  with  authority  by  tne  de- 
fendant. They  acted  for  the  defendant  in  the 
exercise  of  the  control  given  them  over  the 
movements  of  the  train,  and  their  negligence 
in  that  behalf  appears  to  be  the  negligence 
of  the  defendant. "  In  Chicago,  M.  dk  St.  P. 
R.  Co.  V.  JRoss,  supra,  it  was  held  that  the 
engineer  and  the  conductor  of  a  train  were 
not  fellow  servants.  Justice  Field,  who  de- 
livered the  opinion  of  the  majority  of  the 
court,  after  reviewing  the  English  cases  in 
regard  to  the  subject,  said:  "But  notwith- 
standing the  number  and  weight  of  such  de- 
cisions, there  are  in  this  country  many  ad- 
judications of  courts  of  great  learning, 
restricting  the  exemption  to  cases  where  the 
fellow  servants  are  engaged  in  the  same  de- 
partment, and  act  under  the  same  immediate 
control,  and  holding  that,  within  the  reason 
and  principle  of  the  doctrine,  only  such 
servants  can  be  considered  as  engaged  in  the 
same  common  employment. " 

Thus  it  will  be  seen  that  the  Sullivan  Cass 
finds  support  in  the  courts  of  the  United 
States, — Kentucky,  Georgia,  Illinois,  Ari- 
zona, and  West  Virginia.  It  is  in  line  also 
with  the  Barry  Case,  98  Mo.  62,  where  it  was 
held  by  this  court  that  the  engineer  of  a 
freight  train  was  not  a  fellow  servant  of  sec- 
tion men.  Nor  do  I  regard  the  Murray  Case, 
98  Mo.  578,  5  L.  R.  A.  785,  as  in  conflict  with 
it.  Murray  was  aiding  the  gripman  in  run- 
ning the  cable  car,  and  in  its  operations  and 
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movements  at  the  point  of  the  accident  evi- 
dently ranked  the  latter  in  authority.  And  I 
think  there  is  a  marked  distinction  to  be  taken 
between  the  Sullivan  Case  and  the  case  at 
bar  and  that  class  of  cases  of  which  Ouehec 
Steamship  Co.  v.  MercJiarU,  138  U.  8.  875.  88 
L.  ed.  656,  is  a  type,  where  the  master,  his 
foreman  and  subordinates  are  all  present  and 
consociated  in  the  performance  of  general 
work  on  board  a  ship,  or  in  one  building  or 
one  locality. 

I  know  an  attempt  is  made  to  distinguish 
the  Sehavb  Case  from  the  Sullivan  Case,  but 
to  my  mind  the  distinction  tendered  is  with- 
out a  difference  in  principle.  The  embarrass- 
ment the  courts  encounter  in  the  discussion 
of  the  law  of  fellow  service  grows  out  of  the 
difficulty  in  adopting  and  aahering  to  some 
general  principle  upon  which  to  proceed, 
when  the  principle  announced  in  the  earlier 
cases,  that  all  servants  employed  and  paid  by 
the  common  master  to  perform  common  serv- 
ice were  fellow  servants,  was  abandoned,  the 
courts  were  left  apparently  with  no  sound 
principle  by  which  they  could  be  guided  and 
controlled  in  concrete  cases,  and  the  tendency 
has  been  steadily  to  abrogate  the  rule  of 
fellow  service  by  the  limitation  of   its  ap- 

Elication  and  introducing  exceptions  to  it. 
et  us  examine  the  Sullivan  Case,  and  see  if 
we  can  deduce  a  sound  principle  from  it 
which  can  be  applied  in  cases  involving  in- 
juries resulting  to  servants  from  the  neg- 
ligence of  other  servants,  employed  by  the 
same  master  to  manage  one  general  business. 
It  is  settled  law  that  if  a  servant,  represent- 
ing his  master,  or  standing  in  his  stead,  and 
being  his  alter  ego,  injure  another  servant  of 
the  same  master  in  the  performance  of  the  i 
same  work,  the  master  is  liable  upon  the  I 
principle  of  respondeat  superioremd  the  maxim 
^ui  fa^t  per  alium,  facit  per  se.  A  laborer 
IS  sent  to  drive  a  spike  to  make  firm  a  rail  on 
the  railroad,  or  to  fasten  a  handhold  on  a 
freight  car,  and  it  is  held  that  his  hand  in 
driving  the  spike  or  fastening  the  handhold 
is  the  master's  hand,  upon  the  principle  that 
the  master  must  furnish  a  clear  track  and  safe 
appliances  for  its  servants.  The  act  of  the 
laborer  is  imputed  to  the  foreman,  and 
through  him  to  the  master.  So  it  has  been 
held  that  one  having  authority  to  direct  and 
control  men  under  him  represents  the  master, 
and  the  latter  is  liable  for  his  negligent  acts. 
Sullivan  was  a  track  walker,  and  was  killed 
by  the  negligence  of  the  employes  in  charge 
o\  a  passenger  train.  It  was  held  they  were 
not  fellow  servants.  Upon  what  theory? 
Upon  the  theory  alone  that  the  conductor  and 
those  cmployea  with  him  in  running  the 
train  represented  the  master,  and  stood  m  his 
stead.  It  is  said  Sullivan's  duty  was  to  keep 
the  track  clear,  and  hence  he  was  not  perform- 
ing the  same  kind  of  work  the  train  men 
were  performing.  He  and  the  train  men 
were  engaged  in  the  same  general  work,  — that 
is,  in  operating  traffic  on  a  railroad.  He  kept 
the  track  clear  while  the  train  men  ran  the 
train  on  that  same  track.  They  were  all  em- 
ployed and  paid  by  the  same  master  to  aid 
in  carrying  on  commerce  on  the  same  road, 
and  hence  it  is  illogical  to  predicate  a  right 
to  recover  in  such  case  upon  the  ground  that 
Sullivan  and  the  train  men  were  engaged  in 
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the  performance  of  different  kinds  of  work. 
The  train  men  were  under  the  conductor  as 
their  immediate  superior,  and  Sullivan  was 
under  the  section  foreman  as  his  immediate 
superior.  The  conductor  represented  tihe  cor- 
poration in  running  the  train,  and,  in  con- 
templation of  law,  it  was  present  in  the  per- 
son of  the  conductor.  The  section  foreman, 
on  the  other  hand,  represented  the  corporation 
in  keeping  the  track  clear  and  in  suitable 
condition  for  the  safe  movement  of  the  train. 
Hence  the  train  men  and  section  men  were 
not  fellow  servants;  not  because  they  per- 
formed different  work,  but  because  they  per- 
formed distinct  parts  of  the  same  work  in 
different  groups,  under  different  foremen. 
They  looked  to  different  individuals  for 
directions  in  their  work.  They  had  no  com- 
mon, immediate  superior,  to  whom  they 
could  look  or  appeal,  if  need  be,  for  pro- 
tection. They  bad  no  control  of  each  other. 
"They  were  not  consociated  in  the  performance 
of  their  duties.  So,  in  the  case  at  bar, 
Parker  worked  under  the  immediate  direction 
of  the  section  foreman,  and  the  construction 
train  was  operated  under  the  immediate  di- 
rection of  a  conductor.  Parker  was  required 
to  obey  the  directions  of  the  section  foreman, 
and  the  train  men  were  required  to  obey  the 
conductor.  They  had  no  common,  immediate 
superior,  from  whom  to  receive  directions  for 
their  work.  One  group  of  men  was  subject 
to  one  independent  will,  while  the  other 
group  was  subject  to  another  independent 
will.  I  do  not  mean  that  these  groups  of  men 
were  independent  of  the  common  master,  but 
simply  that  they  were  independent  of  each 
other.  It  is  true,  the  tram  was  hauling 
material  for  the  section  men  to  use  in  con- 
structing the  roadbed.  The  train  was,  how- 
ever, being  operated  on  the  road,  and  1  can- 
not see  why  the  train  men's  relation  to  the 
section  men  could  be  changed  simply  by  what 
the  former  hauled.  Such  a  distinction  is 
arbitrary  and  artificial,  and  hence  unsatis- 
factory. What  did  Parker  know  about  the 
skill  of  the  engineer  or  conductor  in  charge 
of  the  construction  train  ¥  What  right  had 
he  to  inquire  into  the  operation  of  that  train  ¥ 
He  and  those  in  charge  of  that  train  were  in 
no  proper  sense  consocifited  in  the  per- 
formance of  their  respective  duties.  I  am 
fully  conscious  that  ample  authority  can  be 
found  to  sustain  the  position,  directly  con- 
tradictory of  the  one  here  maintained  ;  bat, 
finding  a  conflict  of  opinions,  I  prefer  to 
follow  that  line  that  more  fully  accords  with 
my  conceptions  of  justice  and  the  best  inter- 
ests of  society  ana  of  employer^  and  em- 
ployes, and  now,  after  another  quarter  of  a 
century  of  criticism  and  discussion  in  my 
own  state  and  elsewhere  of  the  law  of  fellow- 
service,  and  of  the  reasons  upon  whic^  it 
rests  or  ought  to  rest,  I  quote  and  heartily 
indorse  the  eloquent  language  of  Ghiif 
Jv-stiee  Robertson  in  the  Collins  Ca»e,  supra^ 
where  he  says  the  rule  announced  "'is  the 
only  doctrine  w^e  can  recognize  as  consistent 
with  the  enlightened  and  homogeneous  juris- 
prudence of  its  ripening  maturity.  And, 
looking  back  through  the  mist  of  the  ad- 
judged cases  and  elementary  dieta^  we  can 
see  no  other  fundamental  principle  whi<^  can 
mould   them  into  a  consistent  pir  abiding 
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form.**  I  stand  squarely  by  the  Sullivan 
Case,  and  do  noc  hesitate  to  apply  the  princi- 
ple there  announced  to  the  facts  of  this  case, 
and  hold  that  Parker  was  not  a  fellow  servant 
.  of  those  in  charge  of  the  construction  train. 
I  think  the  case  was  well  tried  and  the  judg- 
ment ought  to  be  affirmed. 


»»  J.t  concurs  in  the  conclusion,  and 
all  that  part  of  this  opinion  that  treats  of  the 
principle  announced  in  the  Sullivan  Case. 

Barclay,  </.,  delivered  the  following 
opinion : 

In  Dixon  v.  Chicago  ds  A.  R.  Co.  (Mo.)  19 
a.  W.  Rep.  412,  (Nov.  9,  1891,  in  division 
No.  1),  with  the  concurrence  of  Jvdgea  B\hck 
.and  Brace,  my  views  of  some  phases  of  the 
law  governing  the  case  at  bar  were  given  It 
is  unnecessary  to  repeat  what  was  then  said. 

The  present  case  comes  closer  than  tliat 
did  to  the  doubtful  line,  but  yet  appears  to 
involve  the  same  general  principles  then 
touched  upon.  My  brother  Black  has  for- 
mulated them  with  vigor  and  clearness  in  his 
opinion  here.  My  onlv  difference  from  him 
BOW  is  that,  in  my  judgment,  those  princi- 
ples point  plainly  to  an  affirmance,  instead 
of  a  reversal.  His  summary  of  the  evidence, 
the  instructions  asked  by  defendant  at  the 
trial,  and  its  statement  and  brief  in  this 
oourt,  indicate  that  the  facts  bearing  upon 
the  issue  of  fellow  service  are  admitted. 
Hence  this  court  may  properly  pass  upon  that 
issue  as  one  of  law  only,  as  did  the  trial 
-court,  and,  in  my  opinion,  correctly.  That 
oourse  was  followed  in  Oarrahy  v.  Kansas 
City,  St.  J.  <fc  C.  B.  R  Co.,  (1885,)  25  Fed. 
Rep.  258,  a  case  which  arose  in  Missouri, 
though  tried  in  Kansas,  which  Mr.  Justice 
3rliller  approved  after  full  consideration. 
Moreover,  as  to  that  phase  of  the  case,  such 
miction  on  the  part  of  the  court  is  but  the  ap- 
plication of  a  familiar  principle  of  practice, 
f:overnin^  the  exercise  of  the  respective 
unctions  of  court  and  jury.  Applying  to 
the  conceded  facts  the  rules  of  law  stated 
by  Judge  Black,  it  seems  to  me  that  the  judg- 
ment should  be  affirmed. 


Emma  J.   RELYEA,    AppL, 

V. 

KANSAS    CITY,   FT.    SCOTT   &  GULF 
R.   CO.   et  al.,   Respts. 

( Mo ) 

^1.  Those  are  fellow  servaiitfl  who  are 
ena[aug%A  Ynw  the  same  master  and  so 
reubted  and  associated  in  their  work  that 
they  can  observe  and  have  an  influence  over 
•each  other^a  conduct  and  report  delinquencies  to 
a  common  oorrectinir  power ;  hut  they  are  not 

*Headnotefl  by  Barclat,  J, 


such  if  engaged  in  different  and  distinct  depart- 
menta  of  work. 

8«  Two  flrei^ht  trains  were  operated 
by  orders  of  a  train  dispatcher  on  the 
same  section  of  a  rallMads  some  oars  of 
the  forwAd  train  escaped  and  ran  down  grade 
into  collision  with  the  rear  train,  killing  the 
plaintiff's  husband,  who  was  on  duty  as  flremanc 
the  collision  resulted  from  neglect  of  a  brake- 
man  on  the  forward  train  to  set  the  brakes  on 
the  cars  that  escaped.  HtM,  that  the  brakeman 
and  fireman  were  fellow  servants. 

8«  The  conductor  of  the  forward  train 
ordered  the  brakeman  to  set  out  four  cars 
from  the  train,  and.  In  executing  that  order,  the 
brakeman  left  unsecured  on  the  track  the  re- 
maining cars,  which  escaped.  Htld^  that  the  con- 
ductor was  not  bound  to  follow  up  the  brakeman 
to  see  that  his  orders  were  correctly  executed, 
and  that  his  omission  to  do  so  was  not  negligence 
of  the  company. 

4.  The  rear  flrel^ht  train  was  ronnlnf^ 
on  train  dispatcher's  orders*  ahead  of 
schedule  time  when  the  accident  occurred, 
but  not  on  the  time  of  the  first  train.  HtM*  no 
evidence  of  negligence  in  operating  the  trains. 

6«   The  CTldence  rcTlewed,  and  hOd  not  to 

support  a  charge  of  negligence  in  respect  to  the 
number  of  brakemen  in  charge  of  the  forward 
train. 

{Brace  and  Thomas,  J  J.,  dissent  from  proposition  f .) 
(November  11 IBK.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  personal  inluries  resulting 
in  death  and  alleged  to  have  been  caused  by 
the  actionable  negligence  of  defendants'  serv- 
ants.   Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Crittenden,  Stiles  &  Gllkeson 
and  G*  L.  Jones*  for  appellant: 

The  court  erred  in  holding  that  the  con- 
ductor in  charge  of  a  section  of  train  No.  54 
was  a  fellow  servant  with  the  fireman  of  train 
No.  52.  in  such  sense  as  to  relieve  the  company 
from  the  negligence  of  said  conductor  in  caus- 
ing his  train  to  be  cut  on  a  grade,  and  insecure- 
ly and  without  any  one  in  charge,  so  leaving 
it  that  it  would  naturally,  and  md,  run  down 
the  grade  and  collide  with  the  train  on  which 
was  plaintiff's  husband. 

ohicapo,  M.  db  St.  R  R.  Co.  v.  Ross,  112  U. 
8.  877,  28  L.  ed.  787;  Au  v.  liew  York,  L.  E. 
&  W.  R.  Co.  29  Fed.  Rep.  72;  Oarrahy  v. 
Kansas  City,  St.  J.  <fe  C.  B.  R.  Co.  25  Fed.  Rep. 
258;  Moon  v.  Ridimond  4b  A.  R.  Co.  IS  Va. 
745,  49  Am.  Rep.  401:  Kentucky  Cent.  R.  Co. 
V.  AckUy,  87  Ky.  278,  12  Am.  St.  Rep.  480; 
Louisville,  C.  d:  L.  R.  Co.  v.  Cavens,  9  Bush, 
559;  Louisville  &  N.  R.  Co.  v.  Brooks,  88  Ky. 
129;  Moore  v.  Wabash,  St.  L.  d  P.  R.  Co,  86 
Mo.  588;  Dick  v.  /.  C.  <t  L.  R.  Co.  88  Ohio 
St.  389;  Lewis  v.  St.  Louis  A  L  M.  R.  Co.  59 


NoTS.— [On  the  subject  treated  in  this  note  see 
-also  the  notes  to  the  two  preceding-  and  to  the  two 
following  oases  in  this  volume. 

The  injured  employ^,  in  the  illustrative  prece- 
dents mentioned,  is  usually  indicated  by  itallOB.1 

Common  service. 

Where  employ^  work  under  the  eye  or  direction 
of  a  common  superior  to  whom  a  ready  resort  may 


be  had  by  one  for  the  correction  of  negligence  of  a 
co-employ6,  they  are  held  fellow  servants  as  in  the 
principal  case. 

Thus,  a  brakeman  on  freight  train  and  the  con- 
ductor and  engineer  of  another  freight  train  which 
collided  with  it,  both  moved  by  one  train  dispatcher. 
Baltimore  ft  O.  R.  Co.  v.  Reynolds  0SS2),  60  Fed. 
Rep.  728, 6  U.  S.  App.  76. 

Brakeman  (acting  as  switchman)  of  one  freight 
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Mo.  495,  21  Am.  Rep.  385;  Colto  y.  CTiarloUe, 
a  dhA.  R.  Co.  2ZS.  C.  526;  HaU  v.  Missouri 
Pae.  R.  Co.  74  Mo.  298;  MeDermoit  v.  Hanni- 
bal &  St.  J.  K.  Co.  4  West.  Rep.  641.  87  Mo. 
285;  Sullivan  v.  Mis6ouri  Pae.  R.  Co.  97  Mo. 
113;  Ford  ▼.  Fitehburg  R.  Co.  110  Mass.  240, 
14  Am.  Rep.  598;  At4!hison,  T.  &  8.  F.  R.  Co. 
V.  Moore,  81  Kan.  197;  Hannibal  &  St,  J.  R. 
Co.  V.  Fox,  31  Kan.  536;  Chicago  dt  E.  1.  R. 
Co.  V.  Geary,  110  111.  888;  Burlington  d  M. 
R.  Co.  Y.  Crockett.  19  Neb.  138;  Mason  v.  The 
Edison  Mack.  Works,  28  Fed.  Rep.  228;  Chi- 
cago &  A.  R.  Co.  V.  May,  108  HI.  288;  Coleman 
V.  Wilmington,  C.  4b  A.R.Co.^^.  C.  446. 
60  Am.  Rep.  516. 

Plaintiff  was  entitled  to  have  her  case  to  to 
tlie  Jury  on  tbe  issue  that  the  train,  second  sec- 
tion of  train  No.  54,  was  insufficiently  manned 
to  do  tbe  work,  of  cutting  tbe  train,  side- 
tracking four  of  the  cars,  of  securely  staying 
and  guarding  the  portion  so  cut,  while  tbe 
other  portion  was  being  side-tracked. 

Flike  V.  Boston  &  A.  R.  Co,  53  N.  Y.  549, 
13  Am.  Rep.  545;  Booth  v.  Boston  d  A.  R.  Co. 
73  N.  Y.  88,  29  Am.  Rep.  97;  Snouf  v.  Housa- 
tonic  R.  Co.  8  Allen,  441,  85  Am.  Dec.  720; 
Jones  y.  Old  Dominion  Cotton  MiUs,SSi  Va.  140, 3 
Am.  St.  Rep.  92;  Mad  Riter  db  L.  E.  R.  Co.  v. 
Barber,  6  Ohio  St.  541;  Johnson  v.  Ashland 
Water  Co.  71  Wis.  553,  5  Am.  St.  Rep.  243. 

If  it  should  be  conceded  for  the  argument's 
sake  that  tbe  accident  was  alone  due  to  the 
negligence  of  the  brakeman.  Short,  still  in  view 
of  the  advanced  ground  modifying  the  old  rule 
as  applied  to  the  vast  railroad  corporations  of 
thepresent  time,  taken  by  many  of  tbe  leading 
courts  of  this  country,  and  especially  in  view 
of  the  department  rule  now  established  in  this 
state  by  the  Parker  Case,  by  the  SuUivan  Case, 
by  the  Dixon  Case  and  other  recent  decisions 


of  this  court.  Short,  who  was  on  another  train 
and  in  another  department  of  the  service,  was 
not  a  fellow  servant  with  tbe  plaintiff's  bus- 
band  in  such  a  sense  as  to  deprive  ber  of  tbe 
right  to  recover  in  this  action. 

Messrs.  WaJla«e  Pratt,  Frank  Ha^^er- 
man  and  I.  P,  Dana,  for  respondents: 

Tbe  undisputed  testimony  showed  that  tbe 
collision  was  caused  by  the  negligence  of  a 
brakeman  on  the  first  train.  The  Utter  was  a 
fellow  servant  with  the  deceased,  who  was 
fireman  on  the  second  train,  and  therefore  re- 
spondent, the  common  master,  was  not  liable 
for  the  latter's  death  resulting  from  tbe  col- 
lision, and  the  court  properly  sustained  tbe  de- 
murrer to  the  evidence. 

1  Shearm.  &  Redf.  Neg.  4th  ed.  §  224; 
Moore  v.  Wabash,  St.  L.  dbP.  R,  Oo.^  Mo. 
594;  MeMasterY.  lUinois  Cent.  R.  Go.  65  Miss. 
264,  7  Am.  St.  Rep.  653;  Randall  v.  Balti- 
more <fe  0.  R.  Co.  109  U.  S.  479,  27  L.  ed.  1004; 
Howard  v.  Deliver  A  R.  Q.  R.  Co.  26  Fed. 
Rep.  837.  24  Am.  &  Ens.  R  R.  Caa.  448; 
Hewitt  V.  Flint  d  P.  M.  R.  Co.  11  West.  R*^p. 
148,  67  Mich.  61,  31  Am.  &  Eng.  R.  R  Ca& 
249;  Hayes  v.  Western  R.  Corp,  3  Cnsh.  270: 
Harvey  v.  New  York  Cent.  A  H.  R,  Co.  82  X. 
Y.  S.  R.  817. 

There  is  no  testimony  showing  that  the  negli- 
gence of  the  conductor  of  tbe  first  train  caused 
the  coUislon,  or  that  he  was  negligent  in  any 
way.  But  even  if  he  was  negligent,  plaint ilT 
cannot  recover,f or  he  was  a  fellow  senrant  with 
her  husband,  a  fireman  on  another  train. 

EasUm  v.  Houston  AT,  C.  R  Co.  92  Fed. 
Rep  895;  Pittsburgh,  C.  A  St.  L,  R.  Co  v. 
Adams,  3  West.  Rep.  887.  105  Ind.  151;  Mc 
Andrews  v.  Burns,  39  N.  J.  L.  117;  McMasUr 
v.  Illinois  Gent.  R,  Co.  and  Howard  ▼.  Denttr 
A  R,  O.  R.  Co.  supra. 


train,  and  englncOT  of  a  freiirht  looomotiye.    Ban-  , 
dall  y.  Baltimore  ft  O.  B.  Co.  (1883),  108  U.  8.  478, 27 
L.  ed.  lOOB. 

A  haaoaae'nuuier  on  a  passenger  train  in  Indiana, 
and  the  oonduotor  of  another  such  train.  Kerlin 
y.  Chicago,  P.  ft  8t.  L.  B.  Co.  (1892),  50  Fed.  Bep.  186. 

Einoineer  of  one  train  killed  In  a  collision  occa- 
sioned by  neffligence  of  enarineer  of  another.  In 
mislnterpretinff  an  order  of  the  train  dispatcher, 
directing:  movements  of  both  traios.  Norfolk  ft 
W.  B.  Co.  y.  Donnelly  (1892),  88  Va.  858;  Norfolk  ft 
W.  B.  Co.  y.  Llndamood  ( Va.)  March  24, 1882. 

Conduetor  of  a  freight  train  and  the  engineer  of 
another  such  train,  which  collided  with  tbe  first  by 
negligence  of  the.engineer.  Enrlght  y.  Toledo,  A. 
A.  ft  N.  M.  B.  Co.  (Mich.)  Nov.  4, 1882. 

Brakeman  and  engineer  of  same  train  under  di- 
rection of  a  conductor,  Newport  News  ft  M.  V.  B. 
Co.  y.  Howe  (1882),  62  Fed.  Bep.  862. 

This  ruling  discards  earlier  Kentucky  decisions, 
to  tbe  contrary,  in  a  case  {arising  in  that  state,  as 
not  being  correct  expositions  of  general  law. 
Loulsyllle  ft  N.  B.  Co.  v.  Brooks  (1885),  88  Ky.  128; 
Louisville  ft  N.  B,  Co.  v.  Moore  (1885),  83  Ky.  675. 

Brakeman  and  engineer  upon  a  freight  train, 
**  the  conductor  being  in  charge  thereof.'*  Ball- 
way  Co.  v.  Smith  (1890),  88  Tenn.  114. 

Cooper  v.  MuUins  (1860),  30  Ga.  146,  76  Am.  Dec. 
688,  arose  in  1855  (before  tbe  statute,  approved 
March  5, 1866,  Laws  1855-66,  p.  156,  which  changed 
the  common-law  rule  in  Georgia  as  to  railroads  on 
this  subject),  and  has  been  sometimes  cited  as  hold- 
ing that  employes  on  different  trains  of  the  same 
company  are  not  fellow  servants;  but  a  careful 
reading  of  the  opinion  reveals  that  the  Judgment 
was  placed  on  a  different  ground,  it  belntr  held  by 
a  majority  of  tbe  court  that  in  the  peculiar  cir- 

18  L.  R.  A. 


cumstanoee  of  that  case  the  injured  engineer 
to  be  regarded  as  in  the  service  of  a  different 
ter  from  that  in  whose  employ  the  negligent  oper- 
atives of  the  colliding  train  were. 

So  the  stewardess^  carpenter,  and  porter  on  a 
steam  vessel,  though  in  different  departments  c^ 
servloe  on  tbe  vessel,  are  fellow  servants,  wfaen^ 
"tbe  master  or  captain  was  in  command  of  tbe 
whole  vessel.*'  Quebec  S.  8.  Co.  v.  Merchant  (1800^ 
138U.a875,88L.ed.656. 

And  a  cook  on  a  steam-tug  and  engineer,  br 
whose  negligence  the  tug  blew  up.  **  where  the 
master  is  on  board."  Orimsley  v.  H^kins  (189t ,  «$ 
Fed.  Bep.  400. 

A  *"  fihoveler,^*  belonging  to  a  section  ganic  was 
injured  by  a  negligent  movement  of  the  looomotlT^ 
attached  to  a  work  train.  It  was  held  that  ttie  neir- 
ligence  was  that  of  a  fellow  servant,  where  thr 
sectionmen  **with  the  engineer,  fireman,  acd 
brakeman,  with  this  engine  and  train  of  cars,  w«re 
there  together,  engaged  in  one  common  enterprtK-. 
that  of  hauling  dirt  with  the  train  and  flillns'  it  a. 
on  the  roadbed.'*  Parrlsb  v.  Pensacola  ft  A.  B.  Co. 
(1881),  28  Fla.2Sl. 

A  stone  mason  and  bridge  carpentere,  **  eocaged 
together,  at  tbe  same  place,  in  a  work  tJtmx  r^ 
quired  co-operation  and  such  aseoolatlon  as  wooki 
bring  them  in  frequent  contact  with  escfa  other." 
where  they  were  all  participating  in  the  buildiiv 
of  a  bridge,  though  tbe  mason  was  directed  by  t 
different  foreman  from  the  one  supertnteodiiig  tb^ 
carpenters.  Bier  v.  Jeffersonville,  M.  ft  1.  B.  Co. 
(Ind.  Sup.)  May  24, 1882. 

Longshoreman  assisting  In  unloading  a  cnrr^ 
and  the  operative  of  the  hoisting  machinery  of  tbe 
steamship  when  both  were  working.  XoDoooogt. 
v.  Walsh  (188S),  48  N.  T.  S.  R.  861. 
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That  Kelyea,  the  fireman  on  one  train,  was 
a  fellow  servant  with  Short,  the  brakemau 
on  the  other  train,  there  can  be  no  doubt  under 
all  the  authorities. 

Farwell  v.  Boston  dk  TT.  E,  Corp.  4  Met.  49, 
38  Am.  Dec.  889. 

The  Supreme  Court  of  Ohio,  which  has  en- 
croached in  its  decisions  further  upon  the  fel- 
low-servant doctrine,  as  held  by  the  over- 
whelming weiji^ht  of  authority  in  England 
and  this  country,  than  any  other  appellate 
court,  except  that  of  Kentucky,  decided  in 
Pittsburgh,  Ft,  W,  <fc  C,  R  Co.  v.  Devinney, 

17  Ohio  St.  198,  as  follows:  "  A  railway  com- 
pany is  not  liable  in  damages  to  a  brakeman 
on  one  of  its  trains  for  injuries  sustained  by 
him  in  a  collision  of  his  train  with  another 
train  of  the  same  company ,where  the  collision 
occurred  by  means  of  the  negligence  of  the 
conductor  or  engineer,  or  both,  of  such  other 
train;  unless  it  appear  that  the  company  was 
guilty  of  a  want  of  ordinary  care  in  the  selec- 
tion and  employment  of  an  incompetent  con- 
ductor or  engineer,  through  whose  negligence 
the  collision  occurred." 

See  also  Naylor  v.  New  York  Gent,  d  H.  R, 
Co.  38  Fed.  Rep.  801;  Wright  v.  New  York 
Cent.  R.  Co.  25  K.  Y.  562;  Slater  v.  Jetoett,  86 
N.  Y.  61,  29  Am.  Rep.  627;  Hutchinson  v. 
York,  N.  d  B.  R.  Co.  5  Exch.  841;  Oreenwald 
V.  Marquette,  H,  dk  0.  R.  Co.  49  Mich.  197; 
NashmlU,  C.  <fe  8t.  L.  R.  Co.  v.  Wheless,  10 
Lea,  741, 16  Am.  «&  Eng.  R.  R.  Cas.  315;  Miller 
V.  Southern  Pae.  R.  Co.  20  Or.  285. 

While  this  court  has  not  had  the  question 
before  it  exactly  as  raised  in  the  case  at  bar, 
yet  we  think  the  tenor  of  all  of  its  decisions 
on  the  fellow-service  question  supports  our 
contention. 

Moore  v.  Wabash,  St.  L.  &  P.  R.  Co.  85  Mo. 
594;  McOowan  v.  St.  Louis  &  1.  M.  R.  Co.  61 
Mo.  582;  Kersey  v.  Kansas  City,  St.  J.  d  C. 
B.  R.  Co.  79  |Mo.  362;  Murray  v.  St.  Loins 
Cable  d  W.  R.  Co.  5  L.  R.  A.  785, 98  Mo.  578; 
Shernn  v.  St.  Joseph  d  St.  L.  R.  Co.  108  Mo. 
878;  Schaub  v.  Hannibal  d  St.  J.  R.  Co.  106 
Mo.  74. 

In  Slater  v.  Jewett,  85  N.  Y.  61,  29  Am.  Rep. 
627,  a  fireman  on  one  train,  killed  by  the  neg- 
ligence of  a  conductor  of  another,  was  held  to 
be  a  fellow-servant  with  the  latter. 

Wright  v.  New  York  Cent.  R.  Co.  25  N.  Y. 
562;  Mayes  v.  Western  R.   Corp.  8  Cush.  270. 

And  the  following  cases,  although  differing 
somewhat  in  their  facts  from  this,  support  our 
position  fully: 

Boston  V.  Houston  d  T.  C.  R.  Co.  32  Fed. 
Rep.  895;  Naylor  v.  New  York  Cent.  R.  Co. 
83  Fed.  Rep.  801;  Pittsburgh,  C.  d  Si.  L.  R. 
Co.  V.  Adams,  8  West.  Rep.  387,  105  Ind.  151; 
HewiU  V.  Flint  d  P.  M.  R.  Co.  11  West.  Rep. 
148,  67  Mich.  61,  81  Am.  &  Eng.  R.  R.  Cas. 
249;  Nashville,  C.  d  St.  L.  R.  Co.  v.  Wheless, 
10  La.  741, 15  Am.  &  Eng.  R.  R.  Cas.  315; 
Harvey  Y.  Nm  York  Cent,  d  H.  R.  Co.  32  N. 
Y.  S.R.  817. 

The  conductor  and  fireman  on  different 
trains,  as  in  this  case,  come  within  those  defi- 
nitions of  fellow  service  and  common  employ- 
ment as  to  which  all  the  text- writers  and  all 
the  courts  (except  Kentucky)  agree. 

1  Shearm.  &  Redf.  Neg.  §  224;  Randall  v. 
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Baltimore  d  0.  R.  Co.  109  U.  8.  478, 27  L.  ed. 
1003;  McAndrews  v.  Bums,  89  N.  J.  L.  117; 
Slierrin  v.  St.  Joseph  d  St.  L.  R.  Co.  108  Mo. 
378;  Moore  v.  Wabash.  St.  L.  d  P.  R.  Co.  85 
Mo.  588;  Schaub  v.  Hannibal  d  St.  J.  R.  Co. 
106  Mo.  74. 

An  engineer  killed  through  the  negligence 
of  a  switchman  in  misplacing  switch  was  held 
to  be  a  fellow  servant  of  latter. 

Naylor  v.  New  Ywrk  Cent.  R.  Co.  33  Fed. 
Rep.  801. 

To  the  same  effect  are  the  following: 

RobeHs  V.  Chicago,  St.  P.  M.  d  O.  R.  Co, 
33  Minn.  218;  Br&wn  v.  Central  Pae.  R.  Co. 
68  Cal.  174;  Slattery  v.  Toledo  d  W.  R.  Co.  28 
Ind.  eS;Walker  v.  B>ston  d  M.R.  Co.  128 Mass., 
10;  Miller  v.  Southern  Pae.  R.  Go.  20  Or.  285; 
Chicago,  R.  L  d  P.  R.  Co.  v.  Henry,  7  111. 
App.  822;  Harvey  v.  New  York  Cent.  i^H.  R. 
R.  Co.  82  N.  Y.  S.  R.  817:  Howard  v.  Denver 
d  R.  G.  R.  Co.  26  Fed.  Rep.  887,  24  Am.  & 
Eng.  R.  R.  Cas.  448;  Ohio  d  M.  R  Co.  v. 
RM,  86  111.  App.  627;  Peaslee  v.  Fitchburg  R. 
Co.  15'i  Mass.  155. 

Black,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  brought  this  suit  as  the 
widow  of  Johnson  Relyea  to  recover  damages 
because  of  the  death  of  her  husband  who  re- 
ceived injuries  while  in  the  employ  of  the  de- 
fendant, and  from  which  injuries  he  died. 
The  trial  court  sustained  a  demurrer  to  the 
plaintiff's  evidence,  and  she  took  a  nonsuit, 
with  leave,  etc.  In  support  of  this  ruling  it 
is  insisted  that  plaintiff's  husband  received 
the  injuries  which  caused  his  death  by  reason 
of  the  negligence  of  a  fellow  servant,  and  for 
this  reason  the  defendant  is  not  liable.  The 
evidence  produced  by  the  plaintiff  discloses 
the  following  facts :  At  the  time  of  the  ac- 
cident thatpart  of  the  plaintiff's  road  extend- 
ing from  Thayer  in  a  northwest  direction 
for  a  distance  of  138  miles  to  Springfield 
constituted  a  division.  Two  through  freight 
trains,  known  as  "section  1"  and  "section 
2"  of  No.  54,  left  Thayer  for  Springfield  at 
2  or  3  o'clock  in  the  morning.  Each  of 
these  trains  had  a  conductor  and  two  brake- 
men,  besides  an  engineer  and  fireman.  They 
were  followed  by  local  freight  train  No.  52, 
which  had  in  charge  of  it  a  conductor,  three 
brakemen,  an  engineer,  and  a  fireman.  The 
plaintiff's  husband  was  fireman  on  the  engine 
of  this  train  52,  which  was  the  last  of  the 
three  to  leave  Thayer.  The  distance  from 
Thayer  to  a  station  called  "Bumham**  is  41 
miles,  and  it  is  four  miles  from  there  to  the 
next  station,  called  "Willow  Springs." 
From  Bumham  to  the  latter  station  there  is 
a  down  grade  for  about  half  the  way,  and 
then  an  up  grade  to  tiie  switch  at  Willow 
Springs.  Section  2  of  train  No.  54  was  in 
the  rear  of  section  1,  and  had  fourteen  or 
fifteen  cars  when  it  reached  Bumham.  It 
took  on  four  more  cars  at  that  place.  When 
it  reached  Willow  Springs,  the  conductor 
concluded  to  drop  four  cars  on  the  switch, 
because  the  train  was  too  heavy  to  haul  over 
the  up  grade  from  there  to  Sterling,  the 
next  station ;  and  to  that  end  the  engine  and 
four  forward  cars  were  uncoupled,  leaving 
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the  fourteen  cars  standing  on  the  main  track. 
These  fourteen  cars  ran  back  of  their  owu 
momentum  towards  Burnham,  and  collided 
with  train  52,  which  had  in  the  meantime  left 
that  station  for  Willow  Springs.  It  was  in 
this  collision  that  plaintiff's  husband  re- 
ceived the  injuries  of  which  he  died.  Frank 
Shea  was  the  conductor,  Austin  the  head,  and 
Short  the  hind,  brakeman  on  section  2  of 
train  54.  The  plaintiff  called  Shea  and 
Austin  as  witnesses,  and  they  are  the  only 
witnesses  who  have  any  knowledge  of  what 
occurred  at  Willow  Springs.  Shea,  the  con- 
ductor, says  when  he  reached  Willow  Springs 
with  his  train  he  directed  Short,  the  rear 
brakeman,  to  cut  out  four  cars;  that  Short 
went  to  assist  the  engineer  in  setting  them 
in  on  the  side  track  ;'that  it  was  Short's  duty 
to  seelhat  the  hind  end  of  the  train  was  se- 
cured with  the  brakes.  From  Austin's  tes- 
timony it  appears  section  1  of  train  54  was  at 
Willow  Springs  when  section  2  arrived.  He 
and  his  conductor,  Shea,  had  a  conversation 
at  that  place  on  the  station  platform,  in 
which  Shea  told  him  to  go  on  to  Sterling, 
the  next  station  with  section  1,  and  there 
notify  train  No.  8,  coming  from  the  other 
direction.  This  order  was  given  to  avoid  a 
collision  between  No.  8  and  section  2.  Aus- 
tin got  on  the  caboose  of  section  1,  and  that 
train  started  up,  and  then  stopped.  It  seems 
the  engineer  of  section  1  refused  to  take  the 
chances  of  reaching  the  next  station  in  time 
to  pass  No.  8.  Austin  then  went  back  to  the 
head  of  his  train,  and  met  Shea  and  Short, 
when  Shea  said  :  "  Go  after  the  hind  end ; 
they  have  run  back.^  He  and  Short,  with 
the  engineer  and  the  four  cars,  went  back 
after  the  escaping  fourteen  cars.  These  cars 
ran  back  because  the  brakes  were  not  set.  It 
was  still  very  dark  when  all  these  things 
took  place  at  Willow  Springs. 

1.  From  the  foregoing  statement  of  the 
facts  it  is  manifest  that*  Short,  the  hind 
brakeman  on  section  2  of  train  54,  was  guilty 
of  negligence  in  not  setting  the  brakes  on 
some  of  the  fourteen  cars  l^fore  he  cut  out 
the  four  cars.  The  question  then  arises 
whether  the  brakeman  on  one  of  these  trains 
and  the  fireman  on  the  other  were  fellow 
servants  within  the  rule  which  exempts  the 
master  from  liability  when  one  servant  is  in- 
lured  by  the  negligence  of  his  coservant. 
Much  has  been  said^on  this  subject  of  late 
in  the  following  cases :  Sullivan  v.  Missouri 
Pac.  B.  Go,  97  Mo.  118 ;  DiTsan  v.  Chic4igo  dk 
A,  R,  Co.  (Mo.)  19  S.  W.  Rep.  412;  Parker 
V.  Hannibal  &  St.  J.  B.  Co.  (Mo. )  19  S.  W. 
Rep.  1119 ;  ScMereth  v.  Missouri  Pac.  B.  Co. 
(Mo.)  19  S.  W.  Rep.  1184.  These  cases  re- 
ject the  rule  of  exemption  as  it  is  often  broad- 
ly stated,  though  less  frequently  applied, 
that  all  are  coservants  who  are  engaged  by 
the  same  master  in  carrying  on  some  general 
enterprise,  no  matter  how  different  and  dis- 
connected the  work  may  be.  They  assert  the 
more  reasonable  and  just  rule  that  they  are 
coservants  who  are  so  related  and  associated 
in  their  work  that  thev  can  observe  and  have 
an  influence  over  eac6  other's  conduct,  and 
report  delinquencies  to  a  common  correcting 
power ;  and  they  are  not  coservants  who  are 
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engaged  in  different  and  distinct  departments 
of  work.  They  show  that  track  walkers  and 
track  repairers  and  persons  operating  a  stone 
crusher  are  not  fellow  servants  with  those 
engaged  in  operating  trains.  Now,  in  this 
case  each  servant  was  under  the  immediate 
command  of  his  own  conductor,  it  is  true: 
but  that  fact  does  not  constitute  a  decisive  or 
controlling  circumstance.  Many  cases  may 
be  instanced  where -different  gangs  of  men, 
each  gang  under  the  orders  of  its  own  fore- 
men, are  clearly  coservants  within  the  rule 
of  exemption.  It  does  appear  in  this  case 
that  train  52  left  Thayer  and  pursued  its  trip 
under  the  orders  of  the  train  dispatcher,  and 
it  is  fair  to  presume  that  the  other  toains 
made  their  trips  under  orders  emanating  from 
the  same  source.  The  injured  and  offending 
sftrvants  were  operatins^  trains  over  the  same 
section  of  the  road.  Though  sometimes  far 
apart,  the^  were  necessarilv  thrown  into 
close  relation  in  respect  to  the  performance 
of  their  work,  and  they  were  engaged  in  the 
same  department  of  service.  They  were,  in 
our  opinion,  coservants,  within  the  fair 
meaning  of  the  rule  of  exemption,  so  that 
defendant  is  not  liable  for  injuries  inflicted 
by  one  upon  the  other.  This  case,  is,  on  its 
unquestioned  facts,  unlike  those  above  men- 
tioned. It  is  more  like  Sehaub  v.  Hannibal 
A  St.  J.  B.  Co.,  106  Mo.  74.  In  that  case 
a  brakeman  was  injured  by  cars  standing  on 
a  side  track.  Says  the  court:  ** There  was 
no  evidence  of  any  negligence  in  the  case  of 
any  one  except  the  train  men  who  put  the 
cars  on  the  switch,  and  for  that  negligence 
the  company  was  not  liable  to  the  deceased.^ 
That  case  was,  in  Its  facts,  different  from 
those  before  mentioned,  where  the  relation 
of  fellow  servant  was  held  not  to  exist,  and, 
in  the  opinion  of  the  writer,  it  is  not  in  con- 
flict with  them  in  the  conclusion  reached  oo 
this  subject. 

2.  But  it  is  insisted  on  the  part  of  the 
plaintiff  that  the  liability  of  the  defendant 
may  be  made  to  stand  on  the  groimd  that  the 
conductor  of  the  forward  train  was  an  agent 
and  representative  of  the  defendant ;  that  be 
was  guilty  of  negligence  leading  to  the  in- 
iury ;  and  that  the  defendant  is  liable  for 
his  negligence,  he  beinia:  an  agent  and  vice 
principal  of  the  company.     This  presents, 
of   course,   a  different  question   from  that 
which  we  have  been  considering.     The  firs 
inquiry  is.  Was  there  evidence  tending  to 
show  negligence  on  his  part?    If  not,  that 
disposes  of  this  whole  contention.     If  Con- 
ductor Shea  was  negligent,  it  was  because 
he  knew,  or,  in  the  discharge  of  his  duties. 
ought  to  have  known,  that  the  14  cars  had 
not  been  secured.      He  was  called  to   tin- 
stand  by  the  plaintiff,  but  not  questioned  as 
to  the  details  of  the  transaction.     The  only 
inference  that  can  be  drawn  from  his  tesrf- 
mony  and  the  evidence  of  Austin,  the  brad 
brakeman,  is  that  Shea  was  standing  on  th^ 
station  platform,  and  there  told  Short,  the 
hind  brakeman,  to  cut  out  the  four  cars,  and 
place  them  on  the  side  track.     Short  under- 
took to  obey  this  order,  but  in  doing  so  failed 
and  neglected  to  set  the  brakes  on  the  can 
left  on  the  main  track.    There  is  no  evidence 
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in  the  case  tending  to  sliow  that  Shea  knew 
that  Short  had  not  secured  those  cars  by  set- 
tincT  some  of  the  brakes.  The  only  inference 
which  can  be  drawn  from  the  evidence  is 
that  he  v^as  not  with  Short  when  the  forward 
cars  were  cut  out.  We  then  come  to  the 
further  inquiry  whether  it  was  his  duty  to 
know  whether  the  other  cars  had  been  se- 
cured. The  proof  shows,  and  there  is  no 
evidence  to  the  contrary,  that  it  was  Short's 
duty,  as  hind  brakeman,  to  look  out  for  his 
end  of  the  train.  It  was  necessary  and  prop- 
er for  the  conductor  to  go  to  the  station, 
and  to  give  orders  as  to  the  movement  of  the 
train,  but  it  is  out  of  all  reason  to  say  that 
he  was  in  duty  bound  to  follow  up  each 
brakeman,  and  see  how  each  movement  was 
executed.  There  is.  in  our  opinion,  no  evi- 
dence to  show,  or  tending  to  show,  that  the 
conductor  was  guilty  of  any  negligence 
whatever.  It  is  again  insisted  that  the  de- 
fendant was  negligent  in  that  the  rear  train 
was  run  ahead  of  schedule  time  by  orders 
from  superior  officers,  without  giving  the 
conductor  of  the  forward  train  notice  thereof. 
The  evidence  shows  that  No.  52— the  rear 
train — reached  Bumham  48  to  55  minutes 
ahead  of  its  schedule  time,  and  that  it  made 
the  gain  in  time  pursuant  to  orders  from 
superior  officers,  without  notice  to  the  con- 
ductor of  the  forward  train.  But  it  also  ap- 
pears that  it  was  no  uncommon  thinff  for  these 
trains  to  run  ahead  of  their  schedule  time 
when  ordered  so  ti>  do,  and  that  it  was  not 
usual  or  necessary  to  notify  the  conductor  of 
the  forward  train  of  that  fact.  Specials  were 
to  be  expected  at  all  times.  There  is  no 
evidence  that  No.  52  was  ordered  to  run  on 
the  time  of  the  forward  trains.  We  do  not 
see  any  evidence  of  negli&rence  in  this  re- 
spect. Besides  all  this,  the  fact  that  this 
train  was  running  in  advance  of  its  regular 
time  was  not  the  cause  of  the  accident.  The 
direct  and  only  cause  was  the  negligent  act 
of  the  brakeman  in  failing  to  secure  the  cars 
at  Willow  Springs. 

4.  The  further  point  is  made  that  defend- 
ant was  negligent  in  this,  that  it  did  not 
man  the  forwaM  train  with  a  sufficient  num- 
ber of  brakemen.  These  trains  were  operated 
at  a  slow  rate  of  speed,  not  exceeding  fifteen 
miles  per  hour.  Three  brakemen  were  al- 
lotted to  the  local  freight  trains,  because  it 
was  necessary  to  handle  cars  at  the  way 
stations.  Two  were  allotted  to  the  through 
freight  trains,  and  the  proof  is  that  they 
were  sufficient  to  handle  such  trains  com- 
posed of  fifteen  or  eighteen  cars.  Use  could 
have  been  made  of  another  brakeman  at  this 
particular  time,  but  the  fact  remains  that 
two  brakemen  and  a  conductor  constituted 
the  usual  and  a  sufficient  crew  for  all  or- 
dinary occasions.  There  is  no  proof  in  the 
case  to  justify  a  conclusion  that  this  train 
was  not  manned  with  a  sufficient  number  of 
brakemen.  It  is  sufficient  to  say  in  conclu- 
sion that  from  the  evidence  produced  by  the 
plaintiff  this  accident  occurred  solely  by 
reason  of  the  negligence  of  the  brakeman. 
The  court  therefore  did  not  err  in  sustaining 
the  demurrer  to  the  evidence,  and  the  judg- 
ment is  affirmed. 
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Brace  and  Thomas,  JJ.,  dissent.  The 
other  Judges  concur ;  Barelay,  J. ,  express- 
ing his  views  in  note  below,  by  him  written. 

Barelay,  J.,  concurs,  except  that  he 
does  not  wish  to  be  understood  as  approving 
the  judgment  in  the  Schaub  Caae,  106  Mo. 

74. 

Thomasyt/.,  dissenting: 

I  find  myself  unable  to  concur  in  the  fore- 
going opinion.  The  party  killed  and  the 
negligent  brakeman  were  not,  in  my  judg- 
ment, fellow  servants,  within  the  rule  that 
exempts  the  master  from  liability  for  the 
negligence  of  a  coservant.  I  think  the  prin- 
ciple announced  in  Sullivan  v.  Missouri  Pae. 
R.  Co,  97  Mo.  113 :  Dixon  v.  Chicago  db  A, 
H,  Co.  (Mo.)  19  S.  W.  Rep.  412;  and  Par- 
ker V.  Hannibal  <fc  St,  J,  B.  Co.  (Mo.)  19  S. 
W.  Rep.  1119, — should  be  applied  to  and 
control  the  decision  in  this  case.  The  rule, 
I  concede,  was  not,  in  those  cases,  formulated 
in  the  same  languaj^e  by  the  four  concurring 
judges,  but  the  principle  upon  which  the 
rule  was  made  to  rest  was  announced  by  all 
substantially  alike.  Judge  Barclay,  in  the 
Dixon  Case^  in  holding  a  railroad  company 
liable  for  the  death  of  a  workman  engaged 
in  its  quarry,  caused  by  the  negligence  of 
one  of  its  engineers,  said,  "the  master  had 
seen  fit  to  place  Uie  deceased  quarryman  and 
the  train  men  under  suptrnsion  and  manage- 
ment  totally  apart,from  each  other.  They  were 
not  '  acting  under  the  same  immediate  control.  * 
Missouri  Pac.  B.  Co.  v.  Mackey,  (1888,)  127 
U.  S.  208,  82  L.  ed.  108.  Each  looked  to  a 
different  individual  as  the  master's  repre- 
sentative for  directions  in  his  work,  and  had 
no  practical  connection  with  the  superior 
who  guided  and  supervised  the  acts  and  con- 
duct of  the  other."  Judge  Black,  in  the 
Parker  Case,  in  holding  the  company  liable 
for  the  death  of  a  trackman,  caused  by  the 
negligence  of  the  engineer,  stated  the  rule 
with  great  terseness  and  precision  thus: 
**  Guided  by  the  real  reason  for  the  rule,  it 
seems  to  us  it  should  be  applied,  and  applied 
only,  in  those  cases  where  the  servant  in- 
jured and  the  one  infiicting  the  iniuries  are 
so  associated  and  related  in  their  work  tJiat  they 
can  observe  and  ha/ce  an  influence  over  each 
otiier's  conduct f  and  can  report  delinquencies  to 
a  common  correcting  power  or  Tiead.  In  short, 
they  should  be  fellow  servants  in  fact,  and 
not  simply  in  dialectic  theory.  If  in  sepa- 
rate and  distinct  departments,  so  that  the  cir- 
cumstances just  stat&i  do  not  and  cannot  exists 
then  they  are  not  fellow  servants,  witUin 
any  just  and  fair  meaning  of  the  rule." 
(The  italics  in  these  extracts  are  mine. )  And 
in  the  opinion  in  this  case  the  rule  is  again 
stated  in  substantially  the  same  language. 
The  rule,  as  stated  by  mvself  in  the  Parker 
Case,  and  in  which  Judge^r^^ce  concurred,  is 
this :  "The  train  men  and  section  men  were 
not  fellow  servants;  not  because  they  per- 
formed different  work,  but  because  they  per- 
formed distinct  parts  of  the  same  work,  in 
different  groups,  under  different  foremen. 
They  looked  to  different  individuals  for  di- 
rections in  their  work.    They  had  no  com- 
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men,  immediate  superior,  to  whom  they 
could  look  or  appeal,  if  need  be,  for  protec- 
tion. They  had  no  control  of  each  other. 
Thev  were  not  consociated  in  the  performance 
of  their  duties. "  In  these  extracts  we  find  a 
difference  in  the  statement,  but  not  in  the 
principle  and  grounds,  of  the  rule.  A  dis- 
tinction is  attempted  to  be  made  between 
laborers  in  different  departments  of  service, 
but  I  think  the  distinction  is  wholly  an  ar- 
tificial one,  and  cannot  be  upheld  without 
abandoning  all  the  grounds  on  which  the 
rule  is  made  to  rest.  If  those  are  not  fellow 
servants  who  are  not  "so  associated  and  re- 
lated in  their  work  that  they  can  observe 
and  have  an  influence  over  each  other's  con- 
duct, and  can  report  delinquencies  to  a  com- 
mon correcting  power  or  head,"  or  who  do 
not  act  ^  under  the  same  immediate  control,'' 
why  should  the  liability  or  nonliability  de- 

gend  on  the  nature  of  the  work  done  ?  Why 
old  a  railroad  company  liable  when  a  sec- 
tion man  is  injured  by  the  negligence  of  an 
engineer,  or  when  a  trackman,  who  tamp? 
rock  under  the  rails  and  ties,  is  injured  by  the 
negligence  of  an  ensrineer,  who  is  engaged 
in  hauling  the  rock  thus  being  tamped, 
on  the  ground  that  these  employes  are  not 
so  associated  and  related  in  their  work,  un- 
der a  common,  immediate  superior,  as  to 
observe  and  have  an  influence  over  each 
other's  conduct,  and  let  the  company  escape 
liability  where  the  fireman  on  one  train  is 
injured  by  the  negligence  of  a  brakeman  on 
another,  when  they  are  not  so  associated  and 
related  in  their  work,  under  a  common,  im- 
mediate superior,  as  to  observe  and  have  an 
influence  over  each  other's  conduct?  I  must 
confess  I  am  unable  to  see  or  appreciate  the 
distinction.  This  distinction  cannot  be  based 
on  the  ground  of  public  policy,  general  con- 
venience, or  expediency,  for  that  would  ap- 
ply to  all,  without  regard  to  the  departments 
of  the  service  or  rank  amon^  the  employes ; 
and,  besides  that,  I  think  this  court  has  re- 
pudiated that  ground  as  a  support  for  the 
rule  of  exemption.  The  distinction  cannot 
be  made  to  rest  on  an  Implied  contract  of 
the  assumption  of  risks,  for  that,  like  the 
other,  would  apply  to  all  employes,  with- 
out regard  to  rank,  and  without  regard  to 
the  departments  of  service.  I  prefer  to  rest 
the  rule  on  the  grounds,  fairly  deducible, 
in  my  opinion,  from  the  cases  above  named, 
t.  e.f  upon  such  association  of  employes  in 
the  master's  work,  under  a  common,  imme- 
diate superior,  to  whom  they  can  look  for 
protection,  as  that  they  can  observe  the  con- 
di|ct  of  each  other,  and  mutually  encourage 
and  influence  each  other  in  the  careful  and 
faithful  performance  of  that  work.  Thus 
far  I  feel  justified  in  going  from  a  consider- 
ation of  the  decisions  and  grounds  of  decis- 
ions in  the  Sullivan,  Dixon,  and  Parker  Cases, 
alone;  but  my  position  finds  support  else- 
where, for  to  such  limitation  of  the  rule  of 
exemption  on  the  ground  of  fellow  service 
as  herein  stated  the  judicial  mind  seems  to 
be  trending,  as  illustrated  in  the  following 
cases:  Kentucky  Cent.  R.  Co,  v.  Ackley,  87 
Ky.  278,  13  Am.  St.  Rep.  480;  Co(/per  v. 
MuUins,  30  Ga.  146,  76  Am.  Dec.  638 ;  Hobson 
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V.  New  Mexico  db  A.  R.  R.  Co*  (Ariz.)  11 
Pac.  Rep.  545 ;  Madden  v.  Chesapeake  db  0.  B. 
O.  28  W.  Va.  610,  57  Am.  Rep.  6»5;  and 
Howard  v.  Delaware  dt  II.  Canal  Co.  40  Fed. 
Rep.  195. 

Let  us  apply  the  rule  thus  announced  to 
the  facts  of  the  case  in  band.      (1)  Relyea 
and  the  rear  brakeman  on  the  forward  train 
were  not  consociated  in  their  work,  so  they 
could  observe  each  other's  acts,  and  have  aii 
influence  over  each  other's  conduct.     They 
were  miles  apart.     (2)  They  did  not  work 
under  a  common,  immedi&te  superior.    They 
were  under  the  direction  and  control  of  in- 
dependent conductors,  not,  it  is  true,  inde- 
pendent   of    their    common    superior,    but 
simply   independent  of  each  odier.      And, 
conceding  the  propriety  of  reporting  delin- 
quencies, they  had  no  opportunity  of  report- 
ing the  misconduct  of  each  other,  nor  did 
they  have  a  common,  immediate  superior, 
to  whom  they  could  have  reported,  had  they 
so  desired,  each  being  under  the  supervision 
and  control  of  an  independent  and  separate 
conductor.     Hence  every  ground  on  which 
the  rule  announced  by  a  majority  of  this 
court    in   the   Sullivan,  Dixon,   and   Purbtr 
Cases  is  made  to  rest  is  here  wanting,  and 
yet  the  defendant  company  is  exempted  from 
liability  on  the  ground  that  the  rule  applies 
to  coservants  engaged  in  the  same  line  or 
kind  of  service,  without  regard  to  consocia- 
tion in  their  work  or  common  supervision 
and  control.    It  seems  to  be  assumed,  though 
not  expressly,  in  the  opinion  of  the  court, 
that  liability  would  have  attached  in  this 
case  if  the  death  of  Relyea  had  been  caused 
by  the  negligence  of  the  conductor  of  the 
forward  train.    I  pause  to  inquire  upon  what 
theory  such  liability  can  be  predicated.     As 
to  deceased,  the  conductor  and  members  of 
the  crew  of  that  train  occupied  the  same  re- 
lation as  to  rank,  precisely,  and  no  other. 
None  of  them  had  any  control  or  authority 
to  direct  the  movements  of  the  conductor  and 
menbers  of  the  crew  of  the  rear  train.     Here 
were  two  distinct  groups  of  men,  controlled 
and  directed  by  two  conductors  wholly  inde- 
pendent of  each  other,  not  consociated   in 
their  work,  and  widely  separated  by  distance. 
But  these  distinct,  and,  as  to  ea<^  other. 
independent,  groups  were  under  the  control 
of  a  common  superior,  said  in  the  opinion 
to  be  the  train  dispatcher,  and,  if  he  was 
the  common,  immediate  superior,  not  only 
of   the  conductors,  but  also   of    the   other 
members  of  the  crew,  and  the  firemen  and 
brakemen  of  these  trains  were  required  t4> 
look  for  orders  and  directions,  not   to  tbeir 
respective  conductor,  but  to  the  train  dis- 
patcher, tllen,  according  to  the  reason  of  the 
rule,  it  logically  follows  that  the  conductor 
of  the  forward  train,  with  the  members  oi 
his  crew,  was  a  fellow  servant  of  deoeased . 
nay,  more,  the  conductor  of  the  rear  train 
would  likewise  be  his  fellow  servant.     That 
the  latter  proposition  is  not  the  law  I  think 
will  be  conceded  without  argument  or  cita- 
tion of  authority,  and  the  correctness  of  the 
former  seems  in  the  opinion  to  be  denied,  at 
least  by  implication;   and  yet  defendant  is 
exempted  from  liability,  apparently. 
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the  injury  resulted  from  the  "negligence  of 
one  servant  holding  the  same  rank  in  one 
crew  that  the  deceased  held  in  the  other, 
both  being  engaged  in  the  same  line  or  kind 
of  service,  i.  e.,  both  being  engaged  in  the 
operation  of  trains.  But,  according  to  the 
adjudged  cases,  nonliability  cannot  oe  pred- 
icated upon  the  rank  alone  of  the  offending 
And  injured  servants.  It  is  true  the  offend- 
ing servant  here  was  a  subaltern,  but  so  were 
the  engineers  in  the  Sullivan^  Dixon,  and 
Barker  Ccues  subalterns, — that  is,  they  were 
Inferior  in  rank  in  the  groups  in  which  they 
respectively  did  service;  and  yet  in  those 
oases  it  was  not  supposed  that  the  master 
was,  therefore,  exempted  from  liability. 
They  had  charge  of  their  engines,  subject  to 
the  order  of  their  conductors :  and  the  hind 
brakeman  of  the  forward  train  in  this  case 
had  charge  of  the  fourteen  cars,  subject  to 
the  orders  of  his  conductor.  In  neither  case 
was  the  conductor  required  or  expected  to 
^o  and  personally  see  that  the  engine  was 
properly  managed  on  the  one  hand,  or  the 
brakes  properly  set  on  the  other.  The  en- 
gineers ana  brakemen  were  required  to  per- 
form their  duties  without  direct,  immediate, 
and  constant  oversight.  If  the  master  is 
present  in  the  persons  of  his  engineers,  and 
their  negligent  acts  are  his,  why  is  he  not 
present  also  in  the  persons  of  his  brakemen, 
and  why  are  their  negligent  acts  in  setting 
brakes  not  his?  If  an  engineer  under  the 
control  of  the  conductor  is  the  agent  of  the 
master  in  the  management  of  that  part  of  the 
train  (the  engine)  of  which  he  has  charge, 
upon  what  principle  can  it  be  said  the  brake- 
man  in  this  case,  under  the  control  of  the 
•conductor,  was  not  the  agent  of  the  master 
in  his  conduct  in  relation  to  that  part  of  the 
train  (the  fourteen  cars)  committed  to  his 
oharire?  Whose  act  was  that  brakeman 's 
act  in  setting  the  brakes  on  these  fourteen 
oars?  '  It  certainly  was  not  the  conduct- 
or's for  it  is  conceded  that  **it  is  out  of  all 
reason  to  say  that  he  [the  conductor]  was  in 
<luty  bound  to  follow  up  each  brakeman,  and 
^ee  how  each  movement  was  executed ;"  nor 
was  it  the  brakeman 's  act  alone,  for  he  did 
not  own  the  road  nor  the  cars,  but  was  simply 
acting  under  orders  for  the  owner.  Then, 
whose  act  was  it?  Beyond  controversy  it  was 
the  act  of  the  company.  The  company  ran 
the  train,  and  it  would  be  absurd  to  say  that 
it,  through  its  engineer,  opens  and  closes 
the  throttle  of  the  engine,  and  opens  and 
oloses  the  valve  of  the  whistle,  but  it  has 
nothing  to  do  with  setting  and  loosening  the 
brakes,  or  that  the  order  of  the  conductor  to 
«et  the  brakes  is  the  order  of  the  company, 
but  the  act  of  setting  them  in  <9bedience  to 
its  order  is  not  its  act.  Following,  therefore, 
the  rule,  and  the  true  reason  of  the  rule,  as 
heretofore  stated  by  four  of  the  seven  judges 
of  this  court,  I  have  no  hesitancy  in  saying 
that  the  offending  and  injured  'servants  in 
this  case  were  not  fellow  servants,  and  the 
Judgment  ought  to  be  reversed,  and  the  cause 
remanded  for  new  trial.  I  am  authorized  to 
say  that  Brace*  J.,  concurs  with  me  in 
these  views. 
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*!•  PlftintHf  WM  one  of  a  — etion  j_ 
a  handpear  under  orders  of  the 
foreman;  the  latter  had  placed  an  empty  keir 
on  the  car  before  it  started,  and  after  sittlnff 
upon  the  keg  awhile,  arose,  while  the  car  was 
moving,  and  began  to  help  the  men  operating  the 
levers,  leaviDg  the  keg,  unsecured,  near  the  front 
end  of  the  car;  the  keg  soon  fell  oflF  and  threw 
the  band-car  from  the  track,  inflicting  injury  on 
plaintiff.  Held,  that  the  foreman  was  charged 
with  the  nuister^s  duty  of  reasonable  care  for  the 
safety  of  the  workmen,  and  that  the  above  facts 
tended  to  show  negligence  in  the  performance  of 
that  duty, :  in  the .  circumstances  stated  in  the 
opinion. 

2*  The  fbreman  in  the  case  above  stated  was 
not  a  fellow  servant  with  the  platntifT. 

8*  In  the  dliicharge  of  the  master^a  dn- 
tiee  toward  the  men  in  his  employ,  the  master  is 
liable  for  negligent  acts  of  his  representative  as 
well  as  for  negligent  orden  of  the  latter. 

4.  It  is  error  to  permit  the  snbmiflsion 
to  experts  of  hypothetical  questions* 

assuming  facts  which  the  evidence  does  not  tend 
to  establish. 

6*  Such  error  is  not  cored  by  subse- 
quent action  of  the  adverse  party  in  submit- 
ting other  hypothetical  questions,  similarly  ob- 
jectionable. 

(November  14, 1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St.  Charles  County 

^Headnotes  by  BABCiiAT,  J. 

NoTX.— [On  the  points  discussed  in  this  note,  see 
also  the  notes  to  the  three  cases  preceding  and  to 
the  next  one  following. 

Italics  are  used  in  noting  cases  to  point  out  the 
party  injured  in  each  instance.] 

Neglioent  superiors. 

1. 

In  the  cases  following,  the  courts  (except  as  oth- 
erwise stated)  have  held  the  master  liable  fur  inju- 
ries sustained  by  one  employ^  b}'  reason  of  negli- 
gence of  a  superior  in  rank,  and  thus  that  they 
were  not  fellow-servants: 

Laborers  in  a  mine  and  the  "mine  boas*'  or  super- 
intendent in  general  charge  of  the  minmg  opera- 
tions. Ryan  v.  Bagaley  (1883),  50  Mich.  179, 46  Am. 
Rep.  86;  Rlma  v.  Rossie  Iron  Works  (1800),  120  N.  T. 
488:  Quincy  Ooal  (>).  v.  Hood  a876),  77  Ul.  68.  But 
such  a  '*bo8s"  with  power  to  hire  and  discharge  and 
a  miner  under  his  orders  were  held  fellow  servants 
in  Oilmore  v.  Oxford  Iron  &  N.  Co.  (N.  J.)  Nov.  8, 
18ns,  and  In  Haley  v.  Keim  (Pa.)  Oct.  8, 1882. 

A  carman  in  a  mme  and  the  foreman  in  charge 
of  the  mme  were  held  not  fellows  in  Kelley  v. 
Cable  Co.  a887),  7  If  ont.  70. 

Carpenter  employed  to  work  at  a  coal  mine,  and 
the  mine  foreman  under  whose  orders  the  former 
was  placed.  Miller  v.  Union  Pac.  K.  Co.  (1882),  4 
McCrary,  116. 

**Top'filler"  in  a  blast  furnace,  and  the  head  en- 
gineer under  whose  orders  the  former  was  working 
when  injured.  Fox.r.  Spring  Lake  Iron  Co.  (1801), 
80  Mich.  887. 
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in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  defend- 
ant's servant.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mewrs.  F.  H*  Lehmann  and  George  S. 
GroTer»  for  appellant: 

The  demurrer  to  the  evidence  should  have 
been  sustained,  as  the  evidence  simply  dis- 
closed the  happening  of  an  unfortunate  acci- 
dent without  any  fault  whatever  on  the  part  of 
the  defendant. 

Lee  V.  Detroit  Bridge  dk  Iron  Works,  62  Mo. 
566;  Marshall  v.  Schricker,  68  Mo.  812;  Bowen 
V.  Chieaqo,  B.  <&  K.  a  R,  Co,  14  West.  Rep. 
744,  96  Mo.  26«;  Cooley,  Torts,  2d  ed.  p.  91, 
and  cases  cited:  Sehattb  v.  Hannibal  d  St.  J. 
R.  Co,  106  Mo.  74;  Bt^enson  v.  Chicago^  M, 
dbSt,  P.  R,  Co,  (Minn.)  Feb.  1, 1892;  St.  Louis, 
A.  4k  T,  R,  Co.  V.  Lemon  (Tex.)  Jan.  26,  1892. 

For  a  purely  accidental  occurrence,  causing 
damage  without  the  fault  of  the  person  to  whom 
it  is  attributable,  no  action  will  lie,  for  though 
there  is  damage  the  thing  amiss,  the  injuria,  is 
wanting. 

Cooley,  Torts,  2d  ed.  p.  91,  and  cases  cited. 

Messrs.  Nat.  C.  Dryden  and  T.  J.  Rowe» 
for  respondent: 

Plaintiff  made  a  prima  facie  case. 

Louisxille  4k N,  R.  Co.  v.  ^orthington  (Tenn.) 
16  L.  R.  A.  268;  Bowling  v.  Allen,  74  Mo.  14. 
41  Am.  Rep.  298;  McDermott  v.  Hannibal  dk 
St.  J.  R.  Co.  4  West.  Rep.  641.  87  Mo.  287; 
Moore  v.  Wabash,  St.  L.  <fk  P.  R,  Go,  85  Mo. 
688;  Hoke  v.  St.  Uuis,  K.  dk  N.  R,  Co.  4  West. 
Rep.  69,  88  Mo.  369. 

The  proximate  cause  of  plaintiff's  [injuries 
was  the  carelessness  and  negligence  of  Wm. 
Bizzenberger,  a  section  foreman,  under  whom 


plaintiff  was  working,  in  placing  a  water  keg 
on  the  front  part  of  a  handcar,  and  in  faUiog 
and  neglecting  to  secure  and  fasten  same  so 
that  it  would  not  fall  in  front  of  the  car,  and 
in  promising  to  sit  on  same  so  that  it  would  not 
fall  off,  ana  after  such  promise  neglecting  to 
hold  the  keg  on  the  car  by  sitting  upon  it  and 
thereby  allowing  it  to  faU  in  front  of  car,  de- 
rail the  car  and  without  notice  or  warning  to 
plaintiff  throw  him  off  the  car  on  his  head. 

Miller  v.  St,  Louis,  I.  M,  dS.  R.  Co.  7  West. 
Rep.  122,  90  Mo.  889;  Weber  v.  Kansas  Citif 
C.  R,  Co.  7  L.  R.  A.  822,  100  Mo.  194;  For- 
neuY,  Oeldmaeher,  75  Mo.  118. 

W  m.  Bizzenberger  was  not  plaintiff's  fellow 
servant.    He  was  defendant's  vice  principa). 

Gulf,  C,  dk  F.  S,  R.  Co.  V.  WeOs  (Tex.)  Jane 
2,  1891;  Bowling  v,  Allen,  74  Mo.  14.  41  Am. 
Rep.  298;  Patton  v.  Western  N.  C,  R.  Co.  9^ 
N.  C.  462;  McBermott  v.  Hannibal  <ft  St.  J.  R. 
Co.  4  West.  Rep.  641,  87  Mo.  287:  Smia  v. 
Peninsular  Car  Works,  60  Mich.  501;  Waba»h,, 
St.  L,  dk  P.  R.  Co.  V.  Hawk,  10  West.  Rep.  137. 
121  111.  259;  Oilmore  v.  Northern  Pac,  R.  Co.  18 
Fed.  Rep.  866;  Chicago  dk  A.  R.  Go.  v.  Maff, 
108  111.  288;  Mo<yre  v.  Wabasft,  St.  L.  dkP.  A 
Co.  85  Mo.  588;  Hoke  v.  St.  Louis  db  N.  W.  R, 
Co,  4  West.  Rep.  69,  88  Mo.  369;  LouiteiUe  <fr 
N,  R,  Co.  V.  Northington  (Tenn.)  16  L.  R  A. 
268. 

Black,  J,,  delivered  the  opinion  of  the 
court: 

This  wa8  an  action  to  recover  damages  be- 
cause of  personal  injuries  received  by  the 
plaintiff  while  in  the  emplov  of  the  defend- 
ant company.  The  plaintiff  and  four  other 
Sersons  were  section  hands,  and  were  all  im- 
er  the  orders  of  one  Bizzenberger,  who  was 


Head  ^'tracklayer,"  havinjr  power  to  hire,  dis- 
charge and  dhreot  men.  and  a  seetUmman,  Injured 
in  conBequenoe  of  neglisrenoe  of  former  in  over- 
loading flat  cars  wltli  laborers,  etc.  Colorado  M. 
B.  Go.  V.  0*Brien  aWl).  16  Oolo.  219. 

**  Chief  foreman  "  of  a  gan^  of  laborers,  where 
one  of  the  UxUer  was  hurt  by  the  negligent  move- 
ment of  a  locomotive  by  order  of  the  foreman. 
Nail  V.  LoulsYiUe.  N.  A.  &  C.  R.  Co.  (1881),  129  Ind. 
268. 

Section  foreman  and  a  laborer,  riding  together  on 
a  hand-car,  where  the  latter  was  hurt  by  the  negli- 
gent act  of  tbe  former  in  suddenly  checking  the 
car  without  wamlog,  thus  bringing  it  into  colli- 
sion  with  one  closely  f  oUowing  it»  Northern  Pac. 
R.  Co.  V.  Peterson  a882),  61  Fed.  Rep.  182.  4  U.  8. 
App.  67i.  [But  Justice  v.  Pennsylvania  Co.  (1892s 
180  Ind.  321,  Is  to  the  contrary.] 

The  foreman  of  railroad  repair  shops  and  a  see- 
tUm'hand,  working  ia  a  wrecking  crew  under  or- 
ders of  tbe  former.  Borgman  v.  Omaha  &  St.  L. 
R.  Co.  (1860),  41  Fed.  Rep.  667,  per  Brewer  and  Shiras, 
JJ. 

A  foreman  in  charge  of  the  building  of  a  railroad 
trestlework  and  a  laborer  under  his  orders.  (Cald- 
weD,  Ch.  «r..  and  Thayer,  J.;  Hallett,  J.,  dissenting). 
Woods  V.  Llndvall  (1891),  4  U.  8.  App.  49,  48  Fed. 
Rep.  62.  [But  the  same  case  had  previously  been 
decided  to  the  contrary  by  the  Supreme  Court  of 
Minnesota.  Lindvall  v.  Woods  (1889),  4  L.  R.  A.  798, 
41  Minn.  212, 89  Am.  &  Bng.  R.  R.  Cas.  839,  with  valu- 
able note  on  this  general  subject]. 

Foreman,  who  prepares  material  for  use  and  di- 
rects laborers  in  their  work,  and  laborer  under  him 
held  not  co-servants,  SuUivan  v.  New  York,  N.  H. 
4k  H.  R.  Co.  (Conn.)  1892. 
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In  Coyne  v.  Union  Pac  R.  Co.  (1890),  183  U.  S.  b«i 
88  L.  ed.  651,  it  is  assumed  that  a  foreman  of  a 
tion  gang  is  not  to  be  regarded  as  a  fellow  servant 
of  the  laborers  under  his  direction;  but  tb» court 
flndfi  that  there  was  no  negligence  on  the  part  of 
tbe  foreman  in  that  case.  On  this  latter  point  oom> 
pare  Oulf,  C.  &  8.  F.  R.  Co..  v.  Brentford  (18BD,  «9 
Tex.  619. 

A  section  laborer,  loading  'poles  under  dIrectioD 
of  the  assistant  roadmaster,  is  not  a  fellow  servant 
of  the  latter.  Harrison  v.  Detroit,  L.  &  N.  R.  Co. 
(1890),  7  L.  R.  A.  628,  79  Mich.  400. 41  Am.  ft  EOg.  B. 
R.  Cas.  896^  with  note. 

Conductor  of  switching  crew  Injured  in  a  switch 
frog,  left  unblocked  by  negligence  of  the  yard 
master.  Ashman  v.  Flint  ft  P.  M.  R.  Co.  (ISK),  90 
Micb.667. 

Laborer  on  gravel  train  and  tbe  foreman  and  con- 
ductor of  the  train;  former  hurt  in  obeytog  order 
of  latter.  Brickson  v.  Milwaukee,  L.  8.  ft  W.  R. 
Co.  (Micb.)  Nov.  4, 1892. 

Section  laborer  and  tbe  assistant  roadmaBtar.  di- 
recting the  former  and  others*  in  unloading  rails 
from  cars.  Palmer  v.  Michigan  Cent.  R.  Oo.  (Mich.) 
Oct.  27. 1892. 

Roadmaster  and  sectUmman  of  his  working  erew. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Wilson  0881},  48  FM. 
Rep.  67, 4  n.  8.  App.  26. 

Section  foreman  and  laborer  under  his  directioo.. 
injured,  while  on  a  hand-car,  which  collided  with 
an  extra  train.  Gregory  v.  Ohio  River  K  Co.  (18881. 
W.  Va. 

Foreman  in  charge  of  removing  a  barge  fktwi 
the  water,  and  laborer  In  bis  crew.  Injured  by  break- 
ing of  defective  rope  selected  by  foreman.  I^nd 
V.  Hersey  Lumber  Co.  (188(to,  41  Fed.  Rep. 
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their  foreman.  The  foreman  and  his  men,  in- 
cluding the  plaintiff,  were  out  on  the  road  at 
work  at  a  point  west  of  O' Fallon.  Preoara- 
tory  to  going  east  to  O 'Fallon,  they  placed 
their  tools  and  a  water  keg  on  a  hand-car, 
and  then  started .  The  keg  was  lar^e  enough 
to  hold  ten  gallons,  and  on  their  way  it 
rolled  off  in  front  of  the  car.  It  threw  the 
car  and  the  plaintiff  and  the  other  men  off 
the  track,  and  he  was  seriously  and  perma- 
nently injured.  He  was  removed  to  a  hospi- 
tal in  St.  Louis,  where  he  remained  five  days. 
At  the  expiration  of  that  time  he  went  to  the 
defendant's  office  in  St.  Louis,  where  he  exe- 
cuted a  writing,  wherebv,  for  the  considera- 
tion of  one  dollar  and  re-employment  by 
defendant  for  such  time  only  as  might  be  sat- 
isfactory to  defendant,  he  released  defendant 
from  all  claims  he  might  have  for  damages 
because  of  the  injuries  so  received.  The  de- 
fendant answered  by  setting  up,  among  other 
things,  the  release.  To  this  the  plaintiff 
made  reply  by  admitting  that  he  executed 
the  same,  and  by  alleging  that  at  the  time 
he  signed  it  his  mind  was  so  impaired  from 
the  injuries  which  he  had  received  that  he 
did  not  know  what  he  was  signing.  The 
complaint,  and  the  only  one,  arising  out  of 
the  pleadings  and  trial,  as  to  this  particular 
issue,  is  that  the  court  erred  in  admitting 
certain  expert  evidence.  The  plaintiff  pro- 
duced several  physicians,  and  his  counsel 
propounded  to  them  lengthy  hypothetical 
questions,  one  covering  seven  pages  of 
printed  matter.  The  deiendant  objected  to 
this  question  on  the  ground  that  it  assumed 
facts  not  proved,  and  because  it  was  wholly 
incompetent.  In  stating  the  facts  from  which 
the  witness  is  asked  to^give  his  professional 


opinion,  the  question  sets  out  at  great  detail 
the  incidents  and  circumstances  which  it  is 
assumed  occurred  at  the  defendant's  office  at 
the  time  the  contract  was  signed.  There  was 
no  evidence  produced  in  the  cause  show- 
ing, or  tending  to  show,  that  such  incident^ 
and  circumstances  occurred,  and  for  this  rea- 
son the  question  should  have  been  excluded. 
Counsel,  in  propounding  a  hypothetical  ques- 
tion to  an  expert  witness,  may  assume  any 
state  of  facts  which  the  evidence  tends  to  es- 
tablish, and  may  vary  the  questions  so  as  to 
cover  and  present  the  different  theories  of 
fact.  But  there  must  be  evidence  in  the  case 
tending  to  establish  all  of  the  facts  stated  in 
the  question.  If  the  question  assumes  any 
fact  which  the  evidence  does  not  tend  to 
prove,  it  should  be  excluded.  Rogers  savs: 
"^  To  allow,  on  the  direct  examination,  a  hy- 
pothetical question  to  be  put  which  assumes 
a  state  of  facts  not  warranted  by  the  testi- 
mony, is  error,  and  counsel  will  never  be 
permitted  to  embrace  in  one  hypothetical 
question  anything  which  the  testimony  does 
not  either  prove  or  tend  to  prove. "  Rogers, 
Expert  Testimony,  2d  ed.  §  27.  The  fol- 
lowing cases  and  many  others  are  to  the  same 
effect :  Williams  v.  Brtwn,  28  Ohio  St.  647  ; 
Muldowney  v.  Illinois  Cent,  B.  Co.  39  Iowa, 
615. 

Again,  .the  question  does  not,  in  many  re- 
spects, state  the  facts,  but  leaves  it  to  the  ex- 
pert witness  to  say  what  the  facts  are,  that  is 
to  say  whether  the  witnesses  testified  to  the 
truth.  Thus  it  states  that  the  plaintiff  ap- 
peared at  the  railroad  office  five  days  after 
the  reception  of  the  injury,  with  a  letter 
signed  by  the  physician  in  charge  of  the 
hospital,    ^*  which  physician  says  he  never 


Blaster  mechanic  in  charge  of  oar  shops  and  a 
machinieU  injured  by  neffligenoe  of  the  former  in 
pulliDff  an  "equalizer"  out  of  Its  proper  position. 
Taylor  v.  BvansviUe  &  T.  H.  R.  Ck).  (1889),  6  L.  R. 
A.  68i,  121  Ind.  124,  41  Am.  ft  Bunt.  R.  R.  Cas.  487, 
with  note, 

A  locomotive  engineer  and  the  train  dispatcher 
who  directed  the  movements  of  the  train  on  which 
the  former  was  on  duty.  McChesney  v.  Panama 
R.  Co.  (1882),  49  N.  Y.  8.  R.  148. 

2. 

On  the  other  hand,  in  the  following  instances,  the 
courts  have  ruled  that  superior  servants  were  co- 
employ^  of  the  others  named. 

A  hlacktmith  and  an  assistant  to  the  superintend- 
ent, who  was,  at  the  time,  working  along  with 
the  blacksmith  in  a  gang  of  men,  putting  in  a 
splice  block  of  a  railroad  crossing.  MoBride  v.  In- 
dianapolis F.  4k  8.  Co.  (Ind.  App.)  Nov.  29, 1892. 

Superintendent  of  a  reservoir  company  and  a 
workman  injured  by  the  fall  of  a  derrick.  Mc- 
Ginty  v.  Athol  Reservoir  Co.  (1802,)  Mass. 

Foreman  of  a  gang  and  a  labarer  under  his  or- 
ders, injured  by  negligence  of  the  former.  Bll  v. 
Northern  Pac.  R.  Co.  (1891,  N.  Dak.)  12  L.  R.  A. 
97.  This  case  furnishes  a  number  of  illustrations 
of  rulings  on  this  subjects 

In  Texas,  conductor  and  hraikeman  of  the  same 
tcaio  (Corona  v.  Ghilveston,  H.  &  8.  A.  R.  Co. 
(Tex.)  Oct  21K 1S91);  a  laborer  and  the  engineer  and 
conductor  of  the  train  (Galveston,  H.  &  S.  A.  R. 
Co.  V.  Arispe  (1891),  81  Tex.  617)  were  held  fellow 
servants,  in  cases  arising  before  the  ''Fellow  Serv- 
ants" Act  of  1891  (Gen.  Laws,  1891,  chap.  24)  by 
which  persons  intrusted  with  command  or  control 
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of  others  are  not  fellow  servants  with  the  latter: 
and  persons  employed  In  different  departments  of 
service  are  not  fellows. 

Brakeman  on  freight  train,  and  the  conductor 
and  engineer  of  the  same  train,  in  South  Carolina. 
(Hovis  V.  Richmond  &  D.  R.  Co.  (Ga.)  Oct.  17, 1892): 
but  in  Kentucky  a  contrary  rule  prevails  in  the  state 
court, where  a  brakeman  and  conductor  of  the  same 
train  under  whose  orders  the  former  was,  are  held 
not  fellows.  Kentucky  Cent.  R.  Ck).  v.  Jameson 
(Kv.)  Oct.  18. 1892. 

The  foreman  of  a  laboring  gang  who  negligently 
directed  a  laborer  to  use  a  defective  chain,  which 
broke  and  injured  the  latter  was  held  a  coservant, 
in  Kinney  v.  Corbin  (1890),  132  Pa.  841. 

Also  the  captain  of  ^'dredge"  boat,  having  power 
t(»  employ  men,  and  to  direct  operations  of  the 
boat  and  crew,  and  a  deck  hand  on  the  dredge. 
O'Brien  v.  American  Dredging  O).  (1891),  68  N.  J. 
L.  291,  citing  many  earlier  decisions. 

Mate  of  vessel,  in  sole  charge  at  the  time,  and 
lumper  (laborer)  engaged  in  unloading  cargo.  San- 
derson v.  Smith  (1882»,  3  N.  8.  Wales,  L.  R.  81.  But 
the  contrary  was  ruled  in  Brown  v.  Sennett, 
68  Ctel.  225, 68  Am.  Rep.  8,  somewhat  criticised  in 
Congrave  v.  Southern  Pac.  R.  Co.  (1891),  88  CJai.  870. 

The  captain  and  one  of  his  crew  on  l)oard  ship 
while  at  sea  were  held  fellow  servants  in  Hedley  v. 
V.  Piokney  A  Sons,  8. 8.  Co.  a882),  L.  R.  1  Q.  B.  Div. 
68,  and  in  Gabrielson  v.  Waydell  (1892),  185  N.  Y.  1, 
by  a  majority  of  the  court. 

Foreman  of  quarry  and  laborer,  drilling  rock  for 
blasting  purposes,  injured  by  negligence  of  the 
former  in  omitting  to  remove  an  unexploded 
charge  from  a  drill  hole.  Cullen  v.  Norton  (1891),  125 
N.  Y.  1  (Ruger,  Ch,  J.,  and  O'Brien,  J„  dissenting). 
\ 
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wrote  the  letter.^  "He  acted  and  talked, 
so  Austin  says,  rationally,  stating,"  etc. 
"  Probably  nineteen  days  after  the  reception 
of  the  injuries  be  marries,  of  which  he  claims 
to  have  no  knowledge  whatever. "  It  was  the 
4uty  of  the  jury  not  of  the  expert  witness, 
to  say  whether  the  physician  wrote  the  let- 
ter, whether  plaintiff  talked  rationally,  and 
whether  the  plaintiff  did  not  know  of  his 
marriage.  The  question  should  state  that  the 
physician  did  not  write  the  letter,  that  plain- 
tiff talked  rationally  on  the  one  occasion, 
And  that  he  did  not  know  of  his  marriage. 
It  is  the  province  of  the  jury  to  say  what  the 
facts  are,  and  the  answer  of  the  expert  is  of 
no  value  whatever  if  the  jury  do  not  believe 
the  assumed  facts  to  be  true.  If  the  assumed 
facts  are  found  to  be  true  by  the  jury,  then 
the  answer  of  the  expert  becomes  of  value. 
Hence  it  is  that  the  assumed  facts  should  be 
stated  as  (acts,  so  that  the  jury  can  consider 
or  reject  the  opinion  of  the  expert,  accord- 
ingly as  they  may  tind  the  assumed  facts  to 
be  true  or  false. 

The  interrogatory  under  consideration  is 
bad  for  the  further  reason  that  it  parades  be- 
fore the  jury  a  vast  number  of  immaterial  cir- 
•cumstances ;  circumstances  which,  if  true, 
have  no  tendency  whatever  to  show  that  the 
mind  of  the  plaintiff  was  sound  or  unsound. 
Coupling  into  a  question  so  many  immaterial 
circumstances  must  have  a  tendency  to  mis- 
lead the  jury  into  the  belief  that  these  imma- 
terial matters  are  of  some  value.  The  plain- 
tiff insists  that  the  question  propounded  to 
the  expert  was  not  erroneous,  in  so  far  as  it  as- 
sumed unproved  facts,  because  counsel  for  de- 
fendant in  his  opening  statement  to  the  jury 
said  he  expected  to  prove  the  particular  facts, 
and  because  there  were  depositions  on  file 
which  tended  to  establish  the  assumed  facts. 
As  the  depositions  were  not  read  in  evidence, 
they  furnished  no  proof  of  the  assumed  facts. 
Statements  made  by  an  attorney,  at  the  open- 
ing of  the  trial,  as  to  what  he  expects  to 
prove,  do  not  amount  to  admission.  Thev 
bind  no  one.  For  the  error  in  allowing  this 
xmd  some  other  like  questions  the  judgment 
must  be  reversed.  It  may  be  added  that  the 
fact  that  defendant  in  putting  in  its  evidence 
committed  a  like  error  does  not  cure  the 
error  committed  at  the  instance  of  the  plain- 
tiff in  making  out  his  case. 

2.  The  case  was  submitted  to  the  jurv  on 
the  second  ground  of  negligence,  wherein  it 
is  stated  that  the  plainiifT  was  injured  in 
-consequence  of  want  of  care  and  caution  of 
the  foreman  in  failing  to  secure  the  water 
keg  on  which  he  had  been  sitting,  and  which 
keg  he  negligently  knocked  off  of  the  car, 
or  negligently  permitted  to  fall  off.  while 
the  car  was  in  motion.  The  evidence  is  to 
the  effect  that  the  foreman  had  power  to  and 
did  employ  and  discharge  the  men  constitut- 
ing his  gang,  and  tliat  he  had  full  control  of 
the  work  and  the  men  under  ,him.  A  west- 
bound train  was  nearly  due,  and  hence  the 
foreman  directed  the  men  to  go  to  O' Fallon. 
In  obeying  this  order  the  men  placed  their 
tools  on  the  hand-car.  The  plaintiff  testified 
that  Crews,  another  laborer,  picked  up  the 
keg,  and  started  to  place  it  on  the  car  be- 
I  tween  the  handles,  when  the  foreman  said : 
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''Set  it  in  front;  I  will  take  care  of  it 
Crews  testified  that  he  started  to  put  the  kBg 
between  the  handles  on  the  car,  when  the 
foreman  said  :  ^  Let  me  have  it ;  I  want  it 
to  sit  on."  The  keg  was  used  by  the  gang 
for  the  purpose  of  carrying  water.  It  was 
placed  on  the  front  end  of  the  car,  and  the 
foreman  used  it  as  a  seat  for  a  time.  After 
they  had  moved  some  800  yards,  the  foreman 
gave  the  order,  "Put  her  through,  boys." 
He  at  the  same  time  jumped  up,  and  com- 
menced "pumping;"  that  is,  assisting  the 
men  in  propelling  the  car.  At  this  moment 
one  of  the  men  who  was  at  the  rear  lever 
said:  "The  keg  is  falling  off ;  catch  it.** 
Plaintiff  was  operating  the  forward  lever, 
but  his  back  was  in  the  direction  in  which 
the  car  was  moving.  The  keg  fell  off  in 
front  of  the  car,  causing  the  car  to  leave  the 
track  producing  the  injuries  complained  of.' 

The  first  contention  is  that  the  defendant's 
demurrer  to  the  evidence  should  have  been 
sustained,  because  the  evidence  shows,  and 
only  tends  to  show,  an  unfortunate  accident, 
without  any  fault  or  negligence  on  the  part 
of  the  foreman.  We  are  of  a  contrary  opin- 
ion. The  foreman  had  caused  the  keg  to 
be  placed  at  the  front  end  of  the  car.  He 
used  it  as  a  seat,  and,  of  course,  knew  that 
he  left  it  unsecured  when  he  got  up.  It 
stood  at  a  place  where  it  was  liable  to  roll 
off  in  front  by  reason  of  the  jostling  of  the 
car.  We  think  the  jury  might  well  find  that 
he  was  negligent  in  leaving  the  keg  in  its 
then  position  without  in  any  way  securing 
it. 

The  further  point  is  made  that,  even  if  the 
foreman  was  negligent  in  leaving  the  keg  un- 
secured when  he  got  up  to  assisl;  the  men  in 
propelling  the  car,  he  was  not  then  in  the 
performance  of  any  duty  which  the  law  im- 
posed upon  the  defendant,  and  that,  there- 
fore, the  defendant  is  not  liable;  that  as  to 
this  negligent  act  he  was  not  the  represent- 
ative of  the  defendant,  but  was  simply  the 
fellow  servant  of  the  plaintiff.  There  can  be 
no  doubt  but  the  foreman  was  the  vice  prin- 
cipal of  the  defendant,  for  he  had  the  power 
conferred  upon  him  to  employ  and  discmarge 
the  men  under  him,  and  he  had  full  control 
of  the  work  and  movements  of  the  men.  In 
the  performance  of  the  duties  devolved  upon 
him  as  foreman,  he  was  not  a  coeervant  witli 
the  plaintiff,  but  was  a  representative  of  the 
defendant.  His  negligent  acts,  done  in  the 
performance  of  duties  devolved  upon  him 
as  foreman,  were  the  negligent  acts  of  the  de- 
fendant, and  for  such  negligence  the  defend- 
ant is  liable.  William  Bros.  v.  (Jartter,  53 
Mo.  372;  Oormly  v.  Vulcan  Iron  TF(wA»,  61 
Mo.  492 ;  Cook  v.  Hannibal  db  St  J.  iJ.  Co. 
63  Mo.  398 ;  SuUivan  v.  Hannibal  4b  St.  J, 
R.  Go.  107  Mo.  66.  When  speaking  upon 
this  subject,  this  court  said,  in  substance,  in 
Moore  v.  Wabash,  8t.  L.  d  P.  B.  O. ,  85  Mo. 
588,  that  they  are  "colaborers"  who  are  en- 
gaged in  the  same  common  work  without 
rank,  either  under  the  direction  and  manage* 
ment  of  the  master  himself  or  of  some  serv- 
ant of  the  master  placed  over  them.  He  is 
a  vice  principal  who  is  intrusted  by  the  mas- 
ter with  power  to  superintend  and  control  the 
workmen  engaged  in  the  performance  of  the 
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work.  That  case  has  been  followed,  and  the 
rule  there  asserted  applied,  in  a  number  of 
subsequent  cases,  under  a  variety  of  circum- 
stances. Hoke  V.  St.  Louis  db  iv.  TF.  22.  Co. 
«8  Mo.  360,  4  West.  Rep.  69 ;  Stephens  v. 
Hannibal  &  St.  J.  R.  Co.  86  Mo.  221 ;  Smith 
y.  TFa^ww7<,  St.  L.  <fc  F.  R.  Co.  92  Mo.  359,  8 
West.  Rep.  729 ;  TaMer  v.  Hannibal  d:  St.  J. 
R.  Co.  93  Mo.  79,  11  West.  Rep.  458.  In  the 
most  of  these  cases  the  negligent  act  of  the 
agent  consisted  in  giving  some  order  by  the 
foreman  or  superintendent,  but  the  principle 
of  liability  is  not  confined  to  negligent 
orders.  The  liability  may  arise  from  the 
negligent  performance  of  some  work  done  by 
the  foreman  or  superintendent.  Thus  where 
A  master  provides  suitable  materials  for  a 
staging,  and  intrusts  the  duty  of  erecting  it 
to  the  workmen  as  a  part  of  the  work  which 
they  undertake  to  perform  he  is  not  liable 
for  injuries  resulting  to  one  of  them  from 
the  falling  of  the  staging ;  but,  if  the  master 
undertakes  to  furnish  the  staging,  he  must 
use  due  care  in  its  erection ;  and,  if  there  is 
negligence  on  his  part  or  the  part  of  one  rep- 
resenting him  in  that  respect,  he  is  liable  for 
injuries  resulting  to  the  servant  using  the 
structure.  Whalen  v.  Centenary  Chure/i  of 
St.  Louis,  62  Mo.  827 ;  Bawen  v.  Cfiicago,  B. 
K.  C.  R.  Co.  95  Mo.  277,  14  West.  Rep.  744 ; 
aind  cases  there  cited.  In  the  recent  case  of 
Dayharsh  v.  Hannibal  d  St.  J.  R.  Co.,  108 


Mo.  574,  one  Stephens  had  c&arge  of  the  en- 
gine in  the  roundhouse,  and  of  the  men  neces- 
sary to  assist  him  in  the  work.  He  with  his 
own  hand  ran  an  engine  upon  one  of  the  men 
under  him,  and  it  was  held  that  the  injured 
employe  could  recover.  There  are  cases 
where  the  agent's  authority  to  represent  the 
master  is  limited,  but  that  is  not  the  present 
case.  As  to  this  gang  of  men,  the  foreman 
represented  the  defendant  to  the  fullest  ex- 
tent. He  took  his  seat  on  the  keg  on  the  front 
end  of  the  car,  so  as  to  look  ahead  and  to  ob- 
serve the  track  as  he  passed  over  it ;  and  this 
was  in  the  line  of  his  duty  as  foreman.  It 
was  also  his  duty  to  look  out  for  the  safety  of 
the  men  who  were  engaged  in  propelling  the 
car ;  and,  if  he  saw  fit  and  proper  to  assist  the 
men,  it  was  still  none  the  less  his  duty  to  con- 
tinue to  care  for  their  safety.  Such'a  negli- 
gent act  as  that  here  complained  of  cannot  be 
separated  from  negligence  in  the  performance 
of  other  delegated  powers. 

8.  There  is  the  further  objection  that  the 
third  instruction  given  at  the  request  of  the 
plaintiff  is  erroneous,  in  this:  that  it  en- 
larges the  issues  made  by  the  pleadings.  We 
need  not  enter  into  any  discussion  of  this  ob- 
jection, since  it  can  he  easily  avoided  on  an- 
another  trial. 

The  judgment  is  reversed  and  the  cause  re- 
manded. 

All  concur. 


MISSOURI  SUPREME  COURT  (First  Div.). 


Louis  SCHROEDER,  Respt., 

V. 

CHICAGO  &  ALTON  R  CO.,  Appi. 

(108  Mo. — .) 

"^l.   When  plaintiff  submits  eyldence  to 

sustain  hte  burden  of  proof,  the  defendant, 
though  offerlngr  Dothlng  to  contradict  it.  Is  enti- 
tled to  have  the  Jury  determine  its  credibility. 

*Headnote8  by  BABCiiAT,  J. 


2.  It  is  part  of  the  personal  duty  of  the 
master  to  g^ve  direetion  to  the  work  he 

undertakes,  and  to  prescribe  a  system  for  cod- 
duoting  it.  This  may  be  done  by  rules,  when 
necessary,  or  by  the  personal  gnldanoe  of  man- 
airers  and  foremen.  In  so  doing  the  master  must 
use  ordinary  care  for  the  safety  of  his  employes. 

8.  A  foreman  is  not  a  fellow  serrant  of 
a  man  under  his  orderst  in  respect  to  his 
performance  of  t)ie  master*s  duty  of  directing 
the  work  in  his  charge. 


NOTB.  [On  the  subject  of  this  note,  compare  also 
notes  to  the  four  preceding  cases.  The  servant  in- 
jured in  the  oases  cited  is  indicated  generally  by 
JtaUca.] 

Superior  employis. 

Where  one  employ^  is  injured  by  the  carelessness 
of  another,  resulting  from  the  master's  negligent 
omission  to  give  reasonable  and  necessary  direction 
to  the  work,e.  g.  by  means  of  rules,  the  party  injured 
bas  been  held  in  many  cases  to  have  a  right  of 
miction. 

Thus  a  defective  System,"  or  mode  of  conduct- 
ing the  practical  workings  of  a  railroad  may  be 
■actionable  if  injury  results  therefrom,  though  the 
immediate  damage  should  be  caused  by  the  act  of 
A  fellow  servant.  International  &  O.  N.  R.  Co.  v. 
Hall  (1800),  78  Tex.  607;  Ford  v.  Lake  Shore  4k  H.  S. 
B.  Ck>.  (]801>,  124  N.  Y.  4S6. 

So  where  tL  car  repairer.  Injured  by  the  movement 
of  a  switch-engine  by  other  employes  against  the 
car  on  which  he  was  at  work,  in  consequence  (as 
was  found)  of  negligence  in  omitting  to  have  rea- 
sonable rules  for  the  management  of  the  railway 
business  was  allowed  a  recovery  in  Abel  v.  Dela- 
ware &  H.  Oanal  Co.  (IflOl),  128  N.  Y.  OUS.  To  same 
effect,  upon  somewhat  similar  facts  is  Wild  v.  Ore- 
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gon  Short  Line  A  V.  N.  R.  Co.  (1891),  21  Or.  159.  See 
also  Smith  v.  Baker  (1891),  L.  B.  App.  Cas.  325. 

Where  one  servant  was  caught  in  a  snarl  in  the 
fall  of  a  winch  on  shipboard,  and  a  co-employ^  in 
charge  of  the  winch  attempted  to  stop  it,  but,  in 
bis  excitement,  hastened  its  motion,  whereby  the 
former  was  hurt,  the  master  was  held  liable  in  ad- 
miralty, because  the  injury  was  due  to  the  fact 
that  the  place  where  the  men  were  working  was 
insulficiently  lighted.  Nelson  v.  The  Manhanset 
(1882),  58  Fed.  Bep.  848. 

So  also  the  master  has  been!  held  answerable  by 
some  courts  for  negligent  direction  of  his  work 
through  the  iutervention  of  managers,  superin- 
tendents, foremen,  and  other  controlling  servants, 
as  well  as  in  respect  of  rules,  etc.  In  such  in- 
stances the  directing  employ^  and  the  injured  sub- 
ordinate have  been  held  not  to  be  fellow  servants. 

On  this  point  Judge  McOrary,  in  Gravelle  v.  Min- 
neapolis &  St.  L.  R.  Co.  (1882),  8  McOary,  852  stated 
the  rule  thus:  ^'Fellow  servants,  within  the  meaning 
of  the  law,  are  such  as  are  employed  in  the  same  ser- 
vice and  subject  to  the  same  general  control.  But  if 
a  railroad  company  sees  fit  to  invest  one  of  its  ser- 
vants with  control  orsuperior  authority  over  anoth- 
er with  respect  to  any  particular  part  of  its  business, 
the  two  are  not,  with  respect  to  such  business,  fel- 
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4«   A  servant  aMnune*  all  ordinary  risks 

of  bis  employmeDt,  but  not  unknown  p^ls  aris- 
ing from  nefirll£rent  direction  of  the  work.  The 
latter  are  not  usual  risks  of  the  service. 

6.  An  employe  is  bound  to  use  ordi- 
nary care  to  avoid  dangers  that  arise,  whether 
usually  incident  to  the  service  or  not. 

6.  Persons  are  Justified  in  wjisiiinliig 
p^eater  risks  to  protect  human  life  than 
would  be  sanctioned  in  other  circumstances. 

7«  Obedience  to  an  order  involving  per- 
sonal danger  cannot  be  declared  negligent  in 
law  unless  the  danger  was  so  glaring  that  no  pru- 
dent person  in  like  situation  would  have  obeyed. 

8«  It  is  not  error  to  reftise  requests  to 
instruct*  where  the  findings  for  which  they 
call  are  necessarily  embraced  In  the  verdict  upon 
the  Instructions  given. 

0.  Plain  tiff  was  one  of  a  section  gtmg 
under  a  foreman*  On  the  way  to  work, 
while  riding  on  a  hand-car,  they  saw  a  passenger 
train  approaching  on  the  same  track.  The  gang, 
under  the  lead  of  the  foreman,  attempted  to  get 
the  car  off,  but  when  the  engine  was  some  00  feet 
distant  the  foreman  ordered  the  men  to  **get  out 
of  the  way.*'  Plaintiff  had  not  reasonable  time 
to  escape,  and  was  struck  by  the  hand-car  when 
it  was  thrown  off  by  the  engine.  Held,  that  the 
queetiODS  of  negligent  direction  by  the  foreman 
and  of  contributory  negligence  of  plaintiff  were 
for  the  jury. 

(February  8, 1802.) 

APP£AL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Saline  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  defend- 
ant's servant.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Samuel  Boyd»  for  appellant: 
The  evidence  shows  that  plaintiff's  injury 
was  occasioned  by  his  own  negligence,  directli^ 
contributing  to  his  injury  and  that  the  negli- 
,gence  charged  in  the  plaintiff's  petition  was 
not  the  proximate  cause  of  his  injury. 


Hudaan  v.  Wahash  A  W.  B.  Co,  101  Mo.  81 ; 
Steffen  v.  Mauer,  96  Mo.  428;  MiUmrn  v. 
Kanms  City,  8t.  J.  d  C.  B,  B.  Co.S»  Mo.  109i 
Intemaiianal  <fe  (?.  JT.  22.  Co,  v.  Better,  72  Tex. 
40. 

Plaintiff  knew  the  danger  and  assumed  the 
risk. 

See  Camming^  v.  CoUim,  61  Mo.  520;  At- 
dridge  v.  Midland  Blagt  F,  Co.  78  Mo.  559; 
Steffen  v.  Mayer  and  Hudson  v.  Waba^  db  IF. 
B,  Co,  supra. 

The  evidence  showed  that  plaintiff's  injuries 
occurred  in  attempting  to  take  the  hand-car  olT 
the  track,  after  the  hand-car  had  been  stopped, 
and  plaintiff  had  got  off  of  it,  and  that  the 
negligent  running  of  the  hand-car  was  not  the 
proximate  cause  of  his  injury. 

O'Brien  v.  Western  Steel  Co,  100  Mo.  189; 
Gurley  v.  Missouri  Pac,  B,  Co,  12  West.  Rep. 
880,  98  Mo.  450. 

The  petition  does  not  charge  negligence  in 
removing  the  hand-car,  and  the  action  is  not 
based  upon  such  negligence. 

Buffington  v.  Atlantic  <ft  P.  B.  Go.  64  Mo. 
246;  Ely  v.  8t.  Louis,  K.  C,  3b  N.  B,  Co,  7T 
Mo.  84;  Werner  v.  Citizen's  B,  Co.  81  Mo.  378. 

The  section  men  had  hold  of  the  car  to  re- 
move it,  and  while  they  had  hold  of  it,  the 
foreman  ordered  them  to  let  the  car  alone  and 
get  out  of  the  way,  and  all  but  plaintiff  did  ^et 
out  of  the  way;  the  man  who  was  beside 
plaintiff  got  80  feet  off  before  hand-car  was. 
struck. 

The  fact  that  plaintiff  stumbled  and  fell  is 
not  charged  to  be  negligence  in  defendant. 

See  International  db  &.  N.  B.  Co,  v.  Hester^ 
72  Tex.  40;  Union  Pae.  B.  Co,  v.  Ettes,  87  Kan. 
715;  Parker  v.  Qemgia  Pac.  B,  Co,  88  Ga,  589. 

Messrs,  Davis  ft  WiufcAeld  and  AUl  F» 
Rector,  for  respondent: 

The  question  of  contributory  negligence  by- 
plaintiff  was  submitted  to  the  juiy  under 
proper  instructions,  and  the  finding  was  against 
the  defendant,  and  the  finding  was  conclusive. 


low  servants  within  the  meaniqff  of  the  law.  One 
Is,  in  such  a  case,  subordinate  to  the  other,  and  the 
superior  stands  in  the  plaoe  of  the  corporation." 

In  Justice  V.  Pennsylvania  Go.  (18K),  180  Ind.  821, 
a  number  of  definitions  of  fellow  service  are  given 
and  the  criterion  thereof,  as  to  servants  of  different 
rank,  said  to  be  ^^determlDed  by  an  inquiry  into  the 
nature  of  the  service  at  the  particular  time  in  ques- 
tion. If,  at  the  time  the  offending  servant  was  in> 
Jured,  he  was  in  the  performance  of  a  duty  which 
the  master  owed  to  his  servants,  he  was  not  a  fel- 
low servant.  ...  On  the  other  hand,  if,  at  the 
time  of  the  alleged  negligence,  the  servant  was  not 
engaged  in  the  performance  of  a  duty  which  the 
master  owed  to  his  servants,  but  was  in  the  dis- 
charge of  a  duty  which  the  servant  acting  owed  to 
the  master,  he  will  be  held  to  be  a  fellow  servant 
with  others  engaged  in  the  same  common  busi- 
ness." 

In  the  following  cases  the  servants  named  have 
been  held  not  co-employ^: 

Derrick-man  of  a  wrecking  gang,  and  the  road- 
master  directing  its  operations.  Atchison,  T.  &  8. 
F.  R.  Co.  V.  Wilson  <1891),  48  Fed.  Rep.  67,  i  U.  B. 
App.  25. 

Foreman  of  a  wrecking  crew  and  one  of  the  lot- 
ler^  injured  by  negligent  direction  of  the  former. 
Wabash,  St.  L.  &  P.  R.  Go.  v.  Eawk  (1887),  121  SI. 
250. 

Pit  boss  and  miner,  hurt  by  negligence  in  the  for- 
mer in   falling  to  take  reasonable  precautions 
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against  fall  of  roofing  of  the  mine.   Oonaoltdated 
Coal  Co.  V.  Wombaoher  (1880),  184  111.  67. 

Train  dispatcher,  directing  movement  of  trains* 
and  a  locomotive  fireman  employed  on  one  of  such 
trains.  Hunn  v.  Michigan  Cent.  R.  Co.  (1888),  7  L. 
R.  A.  500,  78  Mich.  618. 

A  railroad  laborer  and  the  foreman  in  obeying 
whose  negligent  order  the  former  was  injured. 
Stackman  v.  Chicago  &  K.  W.  R.  Go.  (1801),  80  Wis. 
428. 

Elevator  man  and  another  employ^  deputed  to 
instruct  former  in  his  work.  Brennan  v.  Gk>rdon 
(1880),  8  L.  R.  A.  818, 118  N.  Y.  480. 

Brakeman  and  conductor,  having  directlDg' 
power  over  the  former.  Louisville  ft  N.  R.  Co.  V. 
Kenley  (18081,  Tenn. 

But,  on  the  other  hand,  where  a  ear  rtpairtr  was 
injured  by  negligence  of  an  assistant  yardmaster, 
in  directing  a  car  to  be  run  down  against  that  on 
which  plaintiff  was  working,  he  and  the  yardmaster 
were  held  fellow  servants.  Corcoran  v.  Delaware, 
L.  &  W.  R.  Co.  (1891),  128  N.  T.  878. 

And  the  chief  train  dispatcher  and  locomotive 
fireman^  injured  by  negligence  of  subordinate  ^aln 
dispatcher  of  whose  incompetency  the  chief  dis- 
patcher had  notice,  were  held  coeervants  in  Reiser 
V.  Pennsylvania  Co.  asOS),  152  Pa.  88. 

And  in  Russell  v.  Richmond  4k  D.  R.  Co.  (1881 1, 
47  Fed.  Rep.  204,  it  was  held  that  a  conductor  is 
not  authorlaed'to  rescind  a  rule  prohibiting  a  Z>rtifce- 
man  from  going  t)etween  cars  to  couple  them. 
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Fell  V.  Rich  HiU  Coal  Jfm.  Co,  23  Mo.  App. 
-226;  Herriman  y.  Chicago  d  A.  B,  Co,  27  Mo. 
App.  435;  Pttiy  v.  Hannibal  di  8t,  J,  R,  Co,  8 
West.  Rep.  297,  88  Mo.  815;  Mauerman  v. 
BiemerU,  71  Mo.  104. 

The  negligeDoe  charged  io  the  petition  was 
the  proximate  cause  of  the  injury  compUined 
of.  The  negligence  of  Klein  in  operating, 
managing,  and  ^controlling  said  hand-car,  and 
■attempting  to  remove  the  same  from  the  track 
under  the  circumstances  caused  the  injury  to 
plaintiff,  and  the  defendant  is  liable—this  is 
true  although  other  causes  may  haye  concurred 
sX  the  time  to  produce  the  injury. 

MeDermoU  y.  Hannibal  Jb  ^,  J,  R,  Co,  4 
West.  Rep.  641,  87  Mo.  802;  Page  y.  Bucks- 
port,  64  Me.  51,  18  Am.  Rep.  289. 

Plaintiff  is  not  expected  to  be  equal  to  the 
foreman  in  judgment  and  must  be  goyerned  by 
the  foreman  in  all  things  except  such  as  present 
4such  manifest  danger  as  a  prudent  man  would 
aee  and  refuse  to  remain  in. 

Herriman  y.  Chicago  d  A.  R,  Co.  27  Mo. 
App.  448. 

While  the  plaintiff  may  haye  assumed  the 
ordinary  risks  of  the  employment,  it  is  not  true 
that  he  assumed  the  risks  that  result  from  the 
negligence  of  defendant  or  those  placed  in  au- 
thority oyer  him. 

Wood,  Mast.  &  6.  §  326;  Smith,  Neg. 
White's  ed.  §  180.  • 


'•,  J. ,  deliyered  the  opinion  of  the 
oourt : 

Plaintiff  sustained  the  damage  which  forms 
the  subject  of  this  action  near  the  city  of 
Marshall,  Mo.,  while  in  defendant's  employ 
as  a  section  hand. 

Bis  evidence  tended  to  show  that  he  was 
working  under  Mr.  Klein,  foreman  of  the  sec- 
tion on  which  the  accident  took  place.  The 
men  began  work,  Usually,  at  7  A.  M.  On  the 
-day  of  the  injury,  August  7,  1888,  the  west- 
ward bound  passenger  trains  of  defendant's 
line,  due  at  Marshall  at  5  and  6  A.  M.,  re- 
spectively, had  not  arrived  when  the  time 
oame  for  the  section  gang  to  go  to  work. 
Klein  learned  at  the  telegraph  office  that 
these  trains  were  overdue.  He  ordered  a  hand- 
car put  on  the  track,  and  started  eastward 
with  his  crew  of  five  men,  including  plaintiff. 
The  hand-car  carried  necessary  tools,  as  well 
as  the  foreman  and  all  the  men,  excepting 
one,  who  went  ahead  at  some  distance  to  give 
warning  on  the  approach  of  a  train. 

About  a  mile  east  of  Marshall,  they  met  the 
:first  train.  The  men  lifted  the  band -car  from 
the  track,  and  the  train  passed  without  mis- 
hap. The  car  was  then  replaced,  and  con- 
tinued its  course  eastward,  but  this  time  no 
one  was  sent  forward ;  all  the  men  rode  on 
the  car. 

'  After  proceeding  thus  two  miles  the  second 
train  was  seen  approaching  around  a  curve, 
•emerging  from  some  timber,  at  the  rate  of 
35  or  40  milea  an  hour.  When  first  observed, 
it  was  about  900  or  1,000  feet  away.  The 
foreman  immediately  stopped  the  hand- car, 
jumped  off  as  quick  as  he  could,  and  began 
to  lift  it  from  the  track.  All  the  men  did 
likewise.     They  did  not  get  the  car  off. 

When  Klein  saw  the  engine  was  about  60 
feet  from  them,  he  called  to  the  men  to  **  let 
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the  car  go  and  get  out  of  the  wav. "  They  tried 
to  do  so.  All  escaped  save  plafntiff,  who  had 
the  misfortune  to  stinnble  and  fall  near  the 
track,  and  on  rising  to  his  feet  was  struck  by 
the  hand -car  as  the  latter  was  thrown  to  one 
side  by  the  passing  locomotive.  Both  of  his 
legs  were  broken,  and  he  suffered  severely  in 
consequence. 

When  the  foreman  and  men  had  hold,  before 
the  catastrophe,  three  stood  in  front  and  three 
at  the  end  of  the  car.  Plaintiff  was  in  the 
middle  of  the  latter  group,  on  the  side  farthest 
from  the  coming  train,  and  facing  it. 

Plaintiff  had  had  several  months'  previous 
experience  as  a  track  hand,  but  had  been  em- 
ployed by  Klein  as  one  of  this  gang  only  the 
day  before  the  accident. 

The  jury  returned  a  verdict  for  plaintiff 
for  $4, 000 ;  and,  after  the  usual  preliminaries, 
defendant  appealed. 

The  defendant  offered  no  testimony,  so  that 
the  plaintiff's  was  uncontradicted,  but  from 
this  it  is  not  to  be  assumed  that  that  evidence 
is  to  be  accepted  as  true. 

The  allegations  of  plaintiff's  cause  of  ac- 
tion were  denied  by  the  answer.  Thus  was 
imposed  on  plaintiff  the  burden  of  proving 
the  facts  necessary  to  a  verdict  in  his  fayor. 
Upon  his  submission  of  proofs  to  support 
the  issues  on  his  part  the  defendant  was  en- 
titled to  have  the  triors  of  fact  determine  its 
credibility,  though  defendant  may  have  ten- 
dered notning  to~  contradict  it. 

Should  a  verdict  be  returned  against  the 
evidence  'given  in  such  circumstances,  it 
mi^ht  furnish  a  matter  for  the  corrective 
action  of  the  trial  court  in  a  proper  case,  but 
not  for  the  exercise  of  the  revisory  power 
of  an  appellate  court,  reviewing  questions  of 
law  only. 

It  is  not  now  necessary  to  give  the  reasons 
for  these  positions.  They  inhere  in  a  proper 
understanding  of  the  system  of  trial  by  jury 
as  established  by  our  constitution  and' laws, 
and  have  been  already  clearly  stated  by  Com- 
missioner  Phillips  in  Oregory  y.  Chambered 
(1883,)  78  Mo.  298,  where  some  of  the  earlier 
cases  to  the  same  effect  are  cited. 

We  are  aware  that  intimations  to  the  con- 
trary have  been  thrown  out  in  several  decis- 
ions, but  we  do  not  regard  those  intimations 
as  furnishing  a  safe  guide  for  the  action  of 
appellate  courts  in  Missouri. 

Instances  may,  and  often  do  arise  in  which 
the  conduct  of  the  case  at  the  trial  involves  a 
concession  or  admission  of  material  facts,  pre- 
viously in  issue.  In  that  event,  no  court  can 
properly  deprive  the  benefited  party  of  the 
full  effect  of  such  admission  or  concession. 

Our  remarks  do  not  apply  to  such  instances, 
or,  indeed,  to  any  other  facts  than  those  now 
before  us. 

Here  we  shall  treat  the  undisputed  testi- 
mony for  the  plaintiff,  in  determining  its 
sufficiency  to  support  the  verdict,  just  as  it 
would  be  treated  if  it  had  been  met  by  evi- 
dence of  the  defendant,  as  it  was  met  by 
denials  in  the  answer ;  and  so  the  trial  court 
viewed  this  phase  of  the  case. 

The  cause  was  submitted  to  the  jury  on 
plaintiff's  theory  of  defendant's  negligence  in 
the  management  of  the  hand-car  and  crew  by 
the  section  foreman ;  and  on  the  other  side  the 
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question  of  plaintiff's  exercise  of  ordinary 
care,  in  the  circumstances,  was  presented. 
Both  of  these  issues  were  finally  given  to  the 
jury  as  questions  of  fact ;  but  m  the  first  in- 
stance the  court  was  called  upon  to  meet  them 
by  an  instruction  asked  by  aefendant,  in  the 
nature  of  a  demurrer  to  the  evidence.  That 
instruction  was  refused',  and  error  is  now  as- 
signed upon  that  ruling. 

1.  From  the  outline  already  given  of  plain- 
tiff's case,  it  will  be  seen  that  he  was  a 
laborer  under  the  orders  of  the  foreman, 
Klein,  and  at  the  time  of  the  accident  sub- 
ject to  the  sole  authority  of  the  latter. 

It  is  a  part  of  the  personal  duty  of  the  mas- 
ter to  give  direction  to  the  work  he  under- 
takes, and  to  prescribe  the  system  or  method 
of  conducting  it.  In  so  doing,  he  must  use  or- 
dinary care  for  the  safety  of  those  engaged  in 
his  service.  Accordingly,  it  has  been  held 
that  the  omission  to  adopt  and  to  enforce 
rules  necessary  for  the  reasonably  safe  man- 
agement of  a'  business  as  complex  and  as 
hazardous  to  life  and  limb  as  that  here  in 
•view  may  sometimes  form  the  basis  for  a  find- 
ing of  negligence  on  the  part  of  the  master. 
BMgan  v.  S.  Louis,  K.  <fc  N.  W,  R.  Co. 
(1887, )  93  Mo.  348,  12  West.  Rep.  367 ;  Abel 
V.  Delaware  dill.  Canal  Go.  (1891,)  128  N.  Y. 
662 :  Whittaker  v.  Delaware  ds  H.  Canal  Co. 
(1891,)  126  N.  Y.  544.  Such  holdings  rest 
upon  the  same  principle  that  supports  the 
rule  of  liability  for  defects  in  the  plant  or 
appliances.  As  has  lately  been  tersely  said 
in  a  case  which  received  very  thorough  con- 
sideration, ^'a  master  is  no  less  responsible 
to  his  workmen  for  personal  injuries  caused 
by  a  defective  system  of  usin^  machinery 
than  for  injuries  caused  by  a  defect  in  the 
machinery  itself."  Lord  Watson  in  Smith 
V.   Baker,    (1891,)  L.  R.  16  App.'  Cas.  858. 

Rules,  however,  arc  but  one  means  of  giving 
direction  to  the  master's  work.  Its  guidance, 
as  to  details,  is  often  necessarily  intrusted  to 
managers,  foremen,  and  others.  By  what- 
soever name  such  a  superior  employe  may  be 
called,  his  relation  to  the  subordinates  acting 
under  his  orders  is  not  that  of  a  fellow- work- 
man in  respect  tu  his  performance  of  the 
master's  function  of  directing  them  and  the 
work  in  his  charge. 

In  the  case  before  us,  defendant  placed  plain- 
tiff under  the  control  of  the  section  foreman, 
Klein,  as  to  the  mode  and  manner  of  perform- 
ing the  labor  he  had  engaged  to  do.  Any 
want  of  ordinary  care  on  the  part  of  the  fore- 
man in  commanding  that  labor  involved  a 
breach  of  the  master's  duty  mentioned,  and 
cannot  justly  be  regarded  as  the  negligence 
of  a  fellow  servant.  It  is  not  thought  need- 
ful to  discuss  this  proposition  further  at  this 
time,  in  view  of  the  attention  it  has  received 
here  of  late.  Stephens  v.  Hannibal  <fc  St.  J. 
R.  Co.  (1888, )  96  Mo.  207 ;  Dayharnh  v.  Han- 
nibal db  St.  J.  R.  Co.  (1890, )  103  Mo.  570. 

Plaintiff  assuredly  assumed  all  ordinary 
and  usual  risks  of  the  service  in  which  he 
engaged,  but  he  did  not  assume  unknown 
perils,  arising  from  any  omission  of  rea- 
sonable care  in  the  performance  of  the 
master's  duty  of  control  of  the  work  in  hand. 
That  duty  was  devolved  upon  the  section 
foreman  by  defendant,  and  in  its  discharge 
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the  law  required  him  to  use  common  pru- 
dence to  sO  direct  the  movements  of  those  sub- 
ject to  his  orders  as  not  to  expose  them  to  any 
greater  danger  than  was  usually  incident  U> 
the  employment.  We  think  the  plaintiff's, 
testimony  tends  to  show  a  want  of  such  care 
on  the  foreman's  part. 

The  facts  leading  up  to  the  accident  have- 
been  already  stated,  and  need  not  be  repeated. 
It  may  be  that  the  plaintiff's  injury  should 
be  ascribed,  as  a  matter  of  fact,  solely  to  his 
fall  near  the  track,  and  to  the  delay  it  occas- 
ioned ;  but  we  believe  it  cannot  be  declared, 
as  a  conclusion  of  law,  that  it  might  not 
reasonably  be  found  to  have  been  caused  by 
the  foreman's  negligence  in  keepinc  the  men 
at  their  posts,  trying  to  remove  the  hand -car, 
until  too  late  to  afford  them  opportunity  for 
escape  from  the  danger  of  a  collision,  and 
thereby  subjecting  plaintiff  to  a  greater  risk 
than  his  service  ordinarily  involved. 

The  foreman,  it  is  true,  gave  them  no  ex- 
press command  to  lift  the  car  off,  but  his  acts 
were  an  unmistakable  order,  to  that  effect. 
There  was  little  time  for  speech.  Action  was 
the  eloquence  for  the  occasion.  All  present 
knew  that  the  passenger  train  had  the  right 
of  way,  and  their  united  efforts  indicated 
that  they  interpreted  alike  the  foreman's  con- 
duct as  a  direction  to  follow  his  leadership 
in  tne  attempt  to  clear  the  track. 

The  place  which  fell  to  plaintiff's  lot  in 
lifting  was  probably  the  most  dangerous 
around  the  car.  As  the  middle  man  of  three, 
on  the  side  furthest  from  the  coming  train,  he 
stood  between  the  rails  imtil  the  foreman's 
order  to  "  let  go. "  It  required  a  longer  time 
to  reach  a  place  of  safety  from  his  position 
than  from  that  of  any  oi  the  other  men. 

Reviewing  the  wfiole  evidence,  we  think 
it  was  fairly  a  case  for  triers  of  fact  to  say 
whether  or  not  the  foreman  allowed  him 
reasonably  sufficient  time  to  escape  the  im- 
pending danger,  and,  if  not,  whether  the  omis- 
sion to  do  so  constituted  neeligence  in  di- 
recting and  managing  the  car  and  men,  and 
whether  or  not  such  negligence  (or  want  of 
ordinary  care  in  the  circumstances)  was  the 
direct  cause  of  plaintiff's  injury. 

These  elements  made  up  the  case  stated  in 
the  petition.     No  negligence  in  the  manage 
ment  of  the  locomotive  or  train  was  asserted 
or  need  be  discussed. 

It  seems  almost  unnecessary  to  observe 
that  there  is  no  room  in  this  case  for  the 
application  to  plaintiff's  conduct  of  the 
maxim,  volenti  nan,  etc.  The  risk  occa- 
sioned by  the  foreman's  negligence,  which 
forms  the  G^ist  of  defendant's  present  liabil- 
ity, was  of  such  a  nature  as  could  not  have 
been  previously  known  to  plaintiff  by  any 
ordinary  exercise  of  care  or  n>resight ;  and  it 
cannot,  we  think,  be  reasonably  regiunded  as^ 
one  of  the  usual  perils  of  the  master's  serv- 
ice, in  which  plaintiff  embarked. 

In  this  connection  it  may  be  well  to  notice 
one  of  defendant's  exceptions,  touching  the 
refusal  of  its  request  for  the  following  in- 
struction, viz.  : 

"The  court  instructs  the  jury  that,  when 
plaintiff  entered  Into  the  employment  of 
defendant  as  a  section  hand,  he  assumed 
all  risk  of  injury  usually  incident  to  the  serr- 


1893. 


ScHROEOER  y.  Chicago  &  A.  R.  Co. 


83t 


ices  he  engaged  to  perform ;  and  if  the  jury 
believe  from  the  eyidence  that,  when  plaintiff 
undertook  to  work  for  defendant  on  its  track, 
he  knew  that  in  going  to  and  from  bis  work 
he  would  be  required  to  travel  on  the  track 
on  hand-cars,  and  that  trains  were  run  over 
the  road  at  regular  and  irregular  times  with- 
out notice  to  section  men,  then  he  assumed  all 
risks  usually  incident  to  passing  and  at- 
tempting to  pass  such  trains. " 

In  declining  to  so  instruct,  we  think  there 
was  no  error.  Whatever  may  be  the  nature 
and  extent  of  the  usual  risks  of  such  a  service, 
as  to  which  this  case  requires  no  expression 
of  opinion,  it  is  clear  that  omission  of  ordinary 
care  in  the  conduct  and  direction  of  the  busi- 
ness is  not  one  of  such  risks.  Negligence  in 
the  performance  of  anj  personal  duty  of  the 
master  is  not,  speaking  generally,  such  a 
peril  as  an  employ^  should  reasonably  ap- 
pi^hend  or  be  considered  to  assume.  Dangers 
arising  from  such  negligence  cannot  justly 
be  regarded  as  ordinary  risks  of  the  employ- 
ment. The  instruction  was  hence  irrelevant 
to  the  only  issue  on  which  plaintiff  claimed 
a  right  of  recovery  on  the  facts. 

2.  We  next  view  the  case  with  reference  to 
the  plea  that  plaintiff's  negligence  should 
bar  his  recovery  of  damages. 

'*  There  is  a  clear  and  logical  distinction 
between  a  defense  resting  upon  the  assump- 
tion of  risks  and  that  predicated  upon  such 
negligence.  Even  if  a  servant  encounters,  in 
the  service, perils  which  are  held  unusual  and 
extraordinary,  hp.  is  nevertheless  bound  to  use 
ordinary  care  to  avoid  injury  thereby."  Al- 
corn's Case,  (Mo.)  18 S.  W.  Reo.  188,  (decided 
at  this  term. )  That  care  is  to  be  judged  from 
the  standpoint  furnished  by  the  facts  of  the 
particular  case,  and  also  by  considering,  as  a 
very  discriminating  judge  has  recently  re- 
marked, ** under  what  exigency  he  acted; 
that  is  to  say,  the  exigency  legitimately  may 
affect,  not  only  the  question  how  far  he  ap- 
preciated or  ought  to  have  appreciated  the 
danger,  but  also  how  far  he  could  run  a  risk 
known  to  be  greater  than  prudently  could 
be  incurred  under  ordinary  circumstances, 
without  losing  his  right  to  recover  in  case 
he  was  hurt.''  Pameroy  v.  WestfiM  (1891), 
154  Mass.  462.  So  in  passing  on  this 
plaintiff's  conduct  in  obeying  the  tacit  di- 
rection of  the  foreman,  and  in  standing  to 
his  work  until  ordered  to  "let  go  and  get 
away,"  we  must  bear  in  mind,  not  only 
the  servant's  general  duty  of  obedience,  but 
the  self-evident  danger  to  defendant's  pas- 
sengers on  the  train  in  event  of  a  collision 
with  the  hand-car.  It  is  true  that  in  this 
instance  the  locomotive  tossed  the  car  from 
the  track  without  damage  to  the  train  or  its 
cargo;  but  the  possibility  of  serious  injury 
from  such  a  meeting  was  obvious,  at  least  to 
an  experienced  railroad  man,  if  indeed  it  is 
not  a  matter  of  common  knowledge. 

Persons  are  justified  in  taking  somewhat 
greater  risks  to  protect  human  life  or  limb  than 
would  be  sanctioned  in  other  circumstances. 

In  view  of  all  the  facts  before  us,  we  are 
of  opinion  that  it  cannot  properly  be  said  that 
the  act  of  the  plaintiff,  in  remaining  at  his 
post,  to  aid  in  averting  the  possibility  of  a 
collision,  until  his  superior  pronounced  the 
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effort  hopeless,  was  negligent,  as  a  matter  of 
law.  We  think  his  conduct  falls  within  the 
protection  of  the  rule  that  has  been  sometimes 
stated  to  be  that  if  "the  master  orders  the 
servant  into  a  situation  of  danger,  and  he 
obeys,  and  is  thereby  injured,  the  law  will 
not'deny  him  a  remedy  against  the  master 
on  the  ground  of  contributory  negligence, 
unless  the  danger  was  so  glaring  that  no  pru- 
dent man  would  have  entered  it,  even  where, 
like  the  servant,  he  was  not  entirely  free  to 
choose. "  Stephens  v.  Hannibal  db  8t.  J.  B,  Co. 
(1888,)  96  Mo.  212;  Keegan  v.  KatanaugK 
(1876, )  62  Mo.  9.30. 

This  rule,  closely  viewed,  amounts  to  noth- 
ing more  than  a  statement  that,  in  determining 
what  is  ordinary  care  on  the  part  of  a  given 
individual,  all  the  circumstances  of  his  posi- 
tion should  be  regarded,  including,  in  casea 
like  the  present,  the  servant's  orders,  the  de- 
mands of  his  duty,  the  apparent  risk  to  be 
met,  and  the  purpose  of  his  action,  no  lesa 
than  his  physical  surroundings. 

Having  weighed  all  these  considerations, 
unless  the  case  then  discloses  that  the  risk 
was  such  as  would  not  be  taken  by  a  man 
of  common  prudence,  so  situated,  the  court 
cannot  justly  declare  the  assumption  of  that 
risk  by  a  servant,  in  obedience  to  orders,  aa 
negligence.    To   warrant   such    declaration 
by  the  court,  as  has  often  before  been  said,  it 
must  be  satisfied  that  no  other  conclusion  ia 
fairly  deducible  from  the  evidence,  giving 
plaintiff  the  benefit  of  every  favorable  in- 
ference that  may  be  reasonably  drawn  from  it. 
Becke  V.  Missouri  Pac.  R,  Co,  (1890,)  102  Mo. 
544,  9  L.  R.  A.  167  ;  Barry  v.  Hannibal  A  St, 
J.B.  Co.  (1-888,)  98  Mo.  62.    Here  we  are  not 
so  satisfied,  but,  on  the  contrary,  regard  the 
issue  of  plaintiff's  negligence  as  a  proper  one 
for  the  jury. 

The  only  reasonable  inferences  of  negli- 
gence on  his  part,  suggested  by  the  testi- 
mony, arise  from  his  remaining  so  lonj^  at 
his  post  of  work  with  the  foreman,  in  view 
of  the  coming  train ;  and  from  his  falling, 
outside  the  track,  afterwards,  in  the  effort 
to  escape.  As  to  the  first  of  these  acts  the 
jury  were  plainly  told  by  the  fourth  in- 
struction for  defendant  that  if  they  found 
"  that  plaintiff  saw  the  approaching  train,  and 
at  tbeftime  he  undertook  to  remove  the  hand- 
car from  the  track  the  danger  of  a  collision 
with  the  hand -car  was  manifest  to  any  sec- 
tion man  of  ordinary  care  and  caution,  and 
that,  alter  such  danger  was  so  manifest, 
plaintiff  had  time,  by  the  exercise  of  reason- 
able care,  to  get  out  of  the  way,  then  it  waa 
the  duty  of  plaintiff  to  abandon  the  hand-car 
and  get  out  of  danger,  regardless  of  the  orders 
of  the  foreman  or  his  duty  to  defendant  to  re- 
move the  car ;  and,  failing  to  do  so,  he  cannot 
recover,  and  the  verdict  must  be  for  the  de- 
fendant. " 

As  to  the  second  (plaintiff's  fall),  the 
court,  in  defendant's  third  instruction,  de- 
clared that  if  the  foreman  notified  plaintiff 
to  get  out  of  the  way  in  time  for  a  section 
man  of  ordinary  vigilance  and  judgment 
to  avoid  danger  from  collision,  the  finding 
should  then  be  for  defendant.  So  that,  had 
the  jury  found  plaintiff  wanting  in  ordinary 
care  with  respect  to  either  of  these  phases  of 
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the  case,  they  were  bound  to  return  a  verdict 
for  defendant,  under  the  instructions.  Their 
finding  for  plaintiff  consequently  negatived 
any  negligence  of  the  plaintiff  in  the  circum- 
stances. 

8.  We  now  reach  defendant's  exceptions 
to  rulings  upon  the  other  instructions. 

It  is  claimed  that  those  given  for  the  plain- 
tiff submit  a  different  sort  of  negl  igence  to  the 
jury  as  actionable  from  that  counted  upon. 
Negligence  on  the  part  of  the  foreman, 
^Klein,  ^in  so  running  the  hand-car,"  is 
charged  in  the  petition,  after  a  statement  of 
the  substance  of  the  facts  we  have  mentioned 
above,  preceding  plaintiff's  injury. 

It  is  insisted  that  no  ne^li^ence  in  "running" 
the  car  was  shown  ;  but  it  is  evident  that  that 
term  was  employed,  and,  in  the  connection 
in  which  it  appears,  should  fairly  be  con- 
strued, to  mean  "  operating"  the  car ;  and  in 
that  expression  may  reasonably  be  compre- 
hended the  management  of  the  men  engaged 
in  its  operation. 

The  petition  is  unnecessarily  prolix  in 
furnishing  the  particulars  of  the  occur- 
rence. Defendant  could  not  possibly  have 
misunderstood  the  nature  of  the  plaintiff's 
grievance  alleged  in  it.  All  the  plain- 
tiff's instructions  place  his  right  of  action 
flolely    on   the    ground    of    Klein's   negli- 

fence  in  the  direction  of  the  car  and  men. 
'hey  are  verbose,  and  need  not  be  quoted  as 
models  for  imitation ;  but  each  requires  a 
finding  of  negligence  or  ^  want  of  proper  care 
and  caution"  on  the  part  of  Klein,  in  the 
management  of  the  hand -car,  as  essential  to 
plaintiff's  recovery.  They  are  not  as  explicit 
in  all  respects  as  might  b*e  desired  ;  but  any 
defects  in  them,  in  this  regard,  are  cor- 
rected by  the  limitations  in  those  siven 
at  the  instance  of  defendant.  In  the  Tatter 
the  jury  were  told  (1)  not  to  consider  any 
evidence  of  the  speed  of  the  train,  or  that  it 
did  not  stop,  or  of  the  acts  or  omissions  of 
the  train  men ;  (2)  that  the  verdict  should  be 
for  defendant,  if  Klein  used  ordinary  care 
in  attempting  to  remove  the  hand -car  from 
the  track  after  the  train  came  in  sight  and 
the  injury  of  plaintiff  was  caused  by  acci- 
dent, without  negligence  of  the  foreman ; 
while  defendant's  third  and  fourth  instruc- 


tions, mentioned  already  in  the  second  para- 
graph of  this  opinion,  presented  for  decision 
the  question  of  plaintiff's  exercise  of  reason- 
able care  for  his  own  safety. 

Reading  the  instructions  together,  as  they 
should  be  read,  we  do  not  discern  in  them 
any  material  error,  to  the  prejudice  of  de- 
fendant's substantial  rights  upon  the  merits. 
Rev.  SUt.  1888,  ^^§  2100,  2303.  We  think 
they  assert  correctly  the  principles  of  liabil- 
ity hereinbefore  announced,  and  only  permit 
a  recovery  by  plaintiff  in  conformity  thereto. 

The  defendant's  instructions  closely  con- 
fined the  inquiry  as  to  the  proximate  cause  of 
plaintiff's  injury  to  a  consideration  of  the 
foreman's  negligence  in  the  matter  of  at- 
tempting to  remove  the  hand-car  from  the 
track,  and  declared,  in  effect,  (in  the  third) 
that,  if  he  gave  plaintiff  sufficient  time  for 
escape  to  have  enabled  a  section  man  of  ordi- 
nary vigilance  to  avoid  the  danger  of  colli- 
sion, there  could  be  no  recovery. 

Under  these  instructions  the  jury  would 
have  been  bound  to  find  for  defenaant  if  they 
believed  the  fall  of  plaintiff,  in  his  hasite  to 
escape,  to  have  been  the  efficient  cause  of  his 
injury,  or,  indeed,  if  thev  found  that  cause 
to  have  been  any  other  than  the  foreman's 
negl  igence,  already  indicated. 

4.  Respecting  the  errors  assigned  upon  the 
refusal  of  other  requests  for  instructions,  all 
that  need  be  said  is  that  the  findings  for 
which  the  latter  call  were  necessarily  em- 
braced in  the  findings  upon  the  instructions 
which  the  court  gave.  The  refusal  of  such  re- 
quests is  not  error  in  a  civil  action,  where  this 
court,  viewing  the  case  broadly  on  its  merits, 
is  of  opinion  that  such  ruling  did  not  in- 
juriously affect  the  substantial  rights  of  the 
appellant.  Hanijbrd  v.  Kansas  City,  (1890, ) 
108  Mo.  183 ;  Rev.  Stat.  §§  2100,  2903.  Such 
is  our  opinion  here. 

5.  No  point  is  made  upon  the  instruction 
touching  the  measure  of  damages,  or  upon 
the  award  thereunder. 

The  case  bears  many  points  of  resemblance 
to  Stephens  v.  Hannibal  d  8t,  J.  R.  Co., 
(1888,)  96  Mo.  207,  and  in  the  main  is  gov- 
erned by  the  same  general  principles. 

The  judgment  is  c^rmed. 

All   the  Judges  of  this  division  concur. 
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Edward  A.  STEVENS  et  al.,  Plffs.  in  Err., 

V. 

ST:  MARY'S  TRAINING  SCHOOL  et  al. 


(. 


Dl. 


.) 


An  iidoiMstioD  cajinot  be  g^ranted  to  pre- 
vent a  board  of  eonnty  commiMloners 
from  making  an  illeir^  contract  or  lUc- 
gal  appropriatioo,  at  least  where  there  is  nothing 
to  show  that  the  remedy  to  prevent  enforoing 
any  Illegal  act  of  the  board  would  not  be  equally 
effective. 


(January  10, 186a) 

ERROR  to  the  Circuit  Court  for  Cook 
CouDty  to  review  a  judgment  refusing  to 
restrain  defendants  from  entering  into  a  con- 
tract in  reference  to  the  education  of  certain 
children.    Afflrmed. 

Statement  b v  Manndert  •/.  ; 

This  is  a  bill  filed  on  January  12,  1889, 
in  the  circuit  court  of  Cook  county  by  Ed- 
ward A.  Stevens  and  John  M.  Stiles,  of  the 
city  of  Chicago,  in  said  county,  in  behalf 


NOTiL— In  respect  to  injunctions  to  prevent  the  I  tlon  the  above  case  to  very  closely  connected,  see 
passaffe  of  municipal  ordinances,  with  which  ques-  I  note  to  Roberts  v.  Louisville  (Ky.)  13  Ii.  R.  A.  844. 
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of  themselves,  as  citizens  and  taxpayers,  and 
on  behalf  of  all  other  citizens  and  taxpayers 
who  may  choose  to  be  made  parties,  against 
St.  Mary's  Training  School,  a  corporation 
organized  under  the  laws  of  Illinois,  and  its 
officers,  the  board  of  commissioners  of  Cook 
county,  and  its  members,  and  George  R. 
Davis,  the  treasurer  of  Cook  county,  for  the 
purpose  of  enjoining  said  school  and  its  offi- 
cers from  setting  up  or  prosecuting  against 
said  county  any  claim  for  aid  or  compensa- 
tion for  the  subsistence,  shelter,  clothing, 
care,  or  instruction  of  its  wards  or  inmates, 
and  from  making  any  contract  with  said 
county  with  reference  to  such  aid  or  com- 
pensation, and  for  the  purpose  of  enjoining 
said  board,  and  its  members  and  agents, 
from  approving  or  ordering  paid  any  such 
claim,  and  from  making  any  such  contract, 
and  from  doing  anything  to  promote  or  abet 
the  payment  of  any  such  aid  or  compensa- 
tion, or  the  making  of  an^f  such  contract, 
and  for  the  purpose  of  enjoining  said  county 
treasurer  from  paying  out  of  any  public 
funds  in  his  custody  any  sum  of  money 
whatever  on  any  claim  of  said  school,  or  for 
its  aid,  or  for  compensation  to  it  for  such 
subsistence,  shelter,  clothing,  care,  or  in- 
struction. A  preliminary  injunction  was 
granted,  in  accordance  with  the  prayer  of 
the  bill.  A  demurrer  was  filed  to  the  bill 
by  the  training  school  and  its  officers, 
which  was  ordered  to  stand  as  the  demurrer 
of  all  the  defendants.  The  cause  was  heard 
upon  said  demurrer,  as  the  demurrer  of  all 
the  defendants,  and  upon  such  hearing  the 
circuit  court  dismissed  the  bill  for  want  of 
equity.  The  present  appeal  is  prosecuted 
from  such  decree  of  dismissal. 

The  bill  alleges  that  said  school  or  cor- 
poration, and  its  officers,  propose  and  in- 
tend to  procure,  out  of  the  public  funds  of 
the  county,  money  to  aid  it,  and  for  its  use 
and  benefit ;  that  said  corporation  is  a  school 
and  institution  under  church  control,  witiiin 
the  meaning  of  section  8  of  article  8  of  the 
Constitution  of  this  state ;  that  said  board  and 
its  members  propose  and  intend  to  aid  and 
abet  the  said  interest  of  such  church  school 
by  contracting  to  pa^  said  moneys,  and  by 
approving  quarterly  its  claims,  and  ordering 
the  same  paid ;  that  said  treasurer  intends  to 
pay  said  approved  claims;  that  said  pro- 
posals and  intentions  involve  violations  of 
the  public  trusts  reposed  in  said  board  and 
in  said  treasurer,  in  that  the  same  are  con- 
trary to  the  form  and  effect  of  said  con- 
stitutional provision  ;  that  said  corporation 
was  instituted,  and  has  been  and  is  main- 
tained, as  an  instrumentality  of  the  Roman 
Catholic  Church :  that  one  of  its  main  pur- 
poses is  to  effectuate  the  religious  objects  of 
said  church;  that  said  church  is  provided 
with  a  most  efficient  organization,  and  is 
able  to  sway  its  members  in  all  matters  in- 
volving their  religion ;  that  it  deems  itself 
specially  and  exclusively  commissioned  to 
teach  religious  truths ;  that  it  has  an  elabo- 
rate scheme  of  religious  doctrines,  whose  ac- 
ceptance its  priests  and  adherents  strive 
earnestly  to  promote;  that  its  policy  is  to 
control  the  education  of  the  young,  and  to 
surround  them  with  its  infiuence ;  that  said 
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training  school  is  governed  and  controlled, 
in  accordance  with  said  policy,  by  priests 
and  laymen  devoted  to  said  church,  zealous 
to  promote  its  designs,  and  obeying  its 
wishes  without  dissent ;  that  the  consequence 
of  sending  a  minor  child  to  said  school  is  to 
put  him  in  training  to  become  a  Roman 
Catholic  churchman;  that  the  governing 
purpose  to  be  effected  by  said  school  is  to 
mold  the  inmates  thereof,  as  much  as  possi- 
ble, into  Roman  Catholic  Church  members ; 
that  no  other  teaching  except  that  of  said 
church  is  tolerated  at  said  scnool,  and  all  of 
the  teachers  are  members,  and  most  of  them 
ecclesiastics,  of  that  Church ;  that  for  a  num- 
ber of  years  said  board  have  contracted  with 
said  school  for  the  reception  into  it  of  boys 
sent  there  as  provided  by  the  '^Act  to  Pro- 
vide for  and  to  Aid  Training  Schools  for 
Boys,"  approved  June  18,  1888,  for  their 
subsistence,  clothing,  shelter,  instruction, 
and  training  during  their  residence  there, 
and  for  the  payment  to  said  school,  out  of 
the  public  funds  in  the  custody  of  the  county 
treasurer,  various  graded  sums  per  month 
for  each  of  said  boys  so  sent ;  that  by  means 
thereof  large  sums  of  money  have  been  mis- 
appropriated unwarrantably,  and  in  con- 
tempt of  said  constitutional  provisions ;  that 
the  most  recent  of  said  contracts  expired  by 
its  terms  on  December  31.  1888,  that  by  a 
decision  of  the  Supreme  Court  of  Illiqpis 
the  members  of  said  board  and  the  officers 
of  said  school  were  well  advised  of  the  ille- 
gality of  such  misappropriation  of  the  pub- 
lic funds,  and  of  such  contracts  in  relation 
thereto,  yet  in  despite  thereof  the  said 
school,  its  officers  and  management,  have 
presented  for  allowance  to  said  board  a  claim 
m  aid  of  said  school,  pursuant  to  said  con- 
tract expiring  December  81,  1888,  and  for 
the  quarter  at  that  date  terminating,  amount- 
ing to  the  sum  of  $2,813,  and  have  applied 
to  said  board  to  renew  their  contract  on  the 
old  terms  for  another  year ;  that  complainants 
have  been  informed  and  believe  that  said 
board,  unless  enjoined  therefrom,  will  affirm 
and  order  paid  said  claim  of  $2,818,  and  re- 
new said  contract ;  that,  from  inquiry  made 
and  information  acquired,  complainants  aver 
that  members  of  said  board,  in  number  suffi- 
cient to  approve  said  claim  and  said  con- 
tract, and  to  order  the  same  paid  and  exe- 
cuted, ''are  already  pledged^  in  secret,  to 
the  promoters  of  said  claim  and  contract;" 
that  said  school  refrains  as  much  as  possible 
from  permitting  its  constitution,  rules,  by- 
laws, and  operation  to  be  known,  and  secrecy 
governs  the  conduct  of  those  interested  in  its 
management ;  that  this  reticence  is  observed 
for  the  reason  that  the  real  rules  by  which 
said  school  is  administered  could  not  be 
definitely  expressed  without  manifesting  the 
fact  that  said  school  has  the  character  of  a 
purely  Roman  Catholic  institution;  that,  in 
the  hope  that  said  school  may  appear  in  the 
eyes  of  non-Catholics  as  a  nonsectarian  in- 
stitution, and  for  the  purpose  of  obtaining 
in  its  aid  payments  out  of  the  public  funds, 
the  promoters  of  said  school  pretend  and 
claim  that  it  has  not  a  church  or  sectarian 
character,  and  that  there  is  nothing  in  its 
character  that  stamps  it  as  such ;  that  the 

58 


884 


IlXmOIS  SUFBBICB  Ck>UBT. 


Jah. 


control  of  said  institution  has  been  from  the 
first,  and  is  intended  to  be,  in  tiie  care  of 
those  who  have  special  favor  for  the  Roman 
Catholic  Church  and  its  religious  Interests, 
and  will  allow  its  wishes  to  govern  their 
conduct  in  reference  to  said  ^ool.  The 
bill  pravs  that  all  contracts  of  said  school 
with  reference  to  the  payment  to  it,  out  of 
any  of  the  public  funds  of  said  county,  of 
any  claim  for  aid  or  compensation  for  the 
subsistence,  shelter,  clothing,  care,  or  in- 
struction of  any  of  its  wards  or  inmates,  and 
especially  the  contract  mentioned  as  expir- 
ing December  81,  1888,  may  be  decreed  and 
adjudged  wholly  void  and  of  no  binding 
effect,  and  that  an  injunction  maj  issue 
against  said  school  and  its  officers,  said  board 
and  its  members,  and  said  county  treasurer, 
enjoining  them  in  manner  and  form  as  above 
stated. 

Mr.  F.  C«  Rnasell  for  plaintiffs  in  error. 
Mr,  George  W.  Smith  for  defendants  in 
error. 

BEaip^nder* «/.,  delivered  the  opinion  of 
the  court : 

The  bill  in  this  case  was  demurred  to,  and 
therefore  its  statements  must  be  assumed  to 
be  true.  It  alleges  that  the  defendant  in 
error,  the  Bt.  Mark's  Training  School,  is  a 
corp<iration  which  is  control leofby  the  Roman 
Catholic  Church ;  and  that  the  board  of  com- 
missioners of  Cook  county  has  made  contracts 
with  said  corporation  for  the  payment  to  it, 
out  of  the  funds  of  the  county,  of  certain 
moneys,  for  the  instruction  and  training  of 
boys  committed  to  its  care.  That  such  con- 
tracts are  void,  and  such  payments  illegal, 
is  settled  by  the  decision  of  this  court  in 
Oock  GourUy  v.  Chicago  Industrial  School  for 
Girls,  126  111.  540,  1  L.  R.  A.  437.  It  was 
there  held  that  county  boards  in  this  state 
have  no  power  to  Eippropriate  county  funds 
in  aid  or  support  of  sectarian  schools,  or  of 
any  school  controlled  by  a  church.  The 
Constitution  of  Illinois  is  very  emphatic 
upon  this  subject,  and  the  language  in  which 
its  meaning  is  expressed  is  too  plain  to  be 
misunderstood.  Section  8  of  article  8  of  that 
instrument  is  as  follows:  "Neitlier  the 
General  Assembly  nor  any  county,  city, 
town,  township,  school  district,  or  other 
public  corporation  shall  ever  make  any  ap- 
propriation or  pay  from  any  public  fund 
whatever  anything  in  aid  of  any  church  or 
sectarian  purpose,  or  to  help,  support,  or 
sustain  any  school,  academy,  seminary,  col- 
lege, university,  or  other  literary  or  scien- 
tific institution  controlled  by  any  church  or 
sectarian  denomination  whatever;  nor  shall 
any  grant  or  donation  of  land,  money,  or 
other  personal  property  ever  be  made  by  the 
state  or  any  such  public  corporation  to  any 
church,  or  for  any  sectarian  purpose.  *' 

But  the  question  presented  by  the  record 
is  whether  a  court  of  chancery  has  power  to 
enjoin  a  board  of  county  commissioners  from 
passing  a  resolution  that  an  illegal  contract 
be  made  by  the  county,  and  from  making  an 
order  that  an  illegal  claim  be  allowed 
against  the  county.  The  bill  prays  that  the 
county  board  may  be  enjoined  from  making 
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contracts  with  the  training  school  in  the 
future,  and  also  from  ordering  the  payment 
to  said  school  of  a  balance  due  for  the 
quarter  ending  December  81,  1888,  upon  a 
contract  already  existing  between  the  board 
and  the  school.  Has  equity  the  power  to 
enjoin  the  passage  of  ordinances,  by-laws, 
resolutions,  and  orders  by  municipal  cor- 
porations, or  is  its  power  confined  to  the  is- 
suance of  injunctions  against  the  enforce- 
ment and  execution  of  such  ordinances, 
by-laws,  resolutions,  and  orders,  after  the 
same  have  been  passed.  It  is  well  settled 
that  courts  of  equity  will  not  attempt 
to  control  the  discretionary  or  legislative 
powers  vested  by  law  in  municipal  corpora- 
tions. 2  Dill.  Mun.  Corp.  4th  ed.  §§  94, 
475,  908 ;  2  High,  Inj.  8d  ed.  §§  1240,  1246. 
Counties  are  cor^rations  created  for  the 
purpose  of  convenient  local  government,  and 
possess  only  such  powers  as  are  conferred 
upon  them  by  law.  Harney  v.  IndianapoUs, 
d  d  D,  B.  Co.  82  Ind.  244.  They  have 
been  called  quasi  municipal  corporations, 
and  their  corporate  powers  are  more  limited 
than  those  of  incorporated  cities  and  towns. 
1  Dill.  Mun.  Corp.  4th  ed.  ^  25;  Symonds 
V.  Clay  County  Suprs.  71  111.  855.  In  the  ex- 
ercise of  such  discretionary  or  legislative 
powers  as  are  conferred  upon  them  by  law, 
counties  are  as  much  beyond  judicial  control 
as  other  municipal  corporations.  Fitzgerald 
V.  Harms,  92  111.  372.  The  board  of  com- 
missioners of  Cook  county  can  exercise  the 
same  power  as  boards  of  supervisors  in  other 
counties.  MeCord  v.  Pike,  121  111.  288. 
Each  county  has  power  to  make  all  contracts 
and  do  all  other  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  county  necessary  u> 
the  exercise  of  its  corporate  powers,  and  each 
county  board  has  power  to  manage  the  county 
funds  and  county  business,  and  to  examine 
and  settle  all  accounts  against  the  county. 
Fitzgerald  v.  Hai'ms,  supra.  Where  county 
boards  are  acting  within  the  boundaries  of 
their  discretionary  or  legislative  power,  the 
court  will  not  only  refrain  from  interfering 
with  the  passage  of  resolutions  and  orders 
by  them,  but  will  also  refuse  to  enjoin  the 
enforcement  of  such  resolutions  and  orders, 
except  in  certain  cases,  where  they  are  un- 
reasonable. In  Fitzgerald  v.  Harms,  supni, 
where  we  refused  to  sustain  an  injunction 
against  the  county  clerk  from  issuing  an 
Older  upon  the  county  treasurer  for  the 
amount  of  a  claim  previously  allowed  by  the 
county  board,  and  against  the  county  treas- 
urer from  paying  the  same,  we  placed  such 
refusal  solely  upon  the  ground  that  Uie  board 
was  acting  within  the  bounds  of  the  powers 
conferred  upon  it  by  law,  and  said:  ^A 
court  of  equity  cannot  interfere  with  the 
deliberations  or  the  action  of  the  board  of 
commissioners  over  a  matter  which  the  law 
has  intrusted  to  them,  unless  fraud  be  shown, 
or  they  have  undertaken  to  allow  a  claim 
which  was  not  of  a  character  to  be  paid  by 
the  county."  Literally  interpreted,  the 
language  here  used  might  be  construed  to 
mean  that  a  court  of  equity  oould  interfen* 
with  the  deliberations  of  the  board  if  its 
members  were  undertaking  to  allow  a  claim 
which  was  not  of  a  character  to  be  paid  by 
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the  county.  But  the  case  cannot  be  regarded 
as  so  deciding,  beaiuse  the  question  of  the 
power  of  a  court  of  equity  to  enjoin  the 
board  from  making  an  order  by  a  vote  of  its 
members  for  the  payment  of  a  claim,  as  dis- 
tinguished from  its  power  to  enjoin  the  clerk 
or  auditor  from  drawing  a  warrant,  and  the 
treasurer  from  paving  the  amount  of  the 
claim,  after  the  order  of  allowance  had  been 
made,  was  not  involved,  nor  in  any  way 
suggoited. 

It  is  correctly  announced  by  the  text- 
writers,  in  general  terms,  that  taxpayers  and 
property  holders  may  resort  to  equity  to 
restrain  municipal  corporations  and  their 
officers  from  making  unauthorized  appropria- 
tions of  the  corporate  funds,  and  from  mis- 
applying the  moneys  of  the  corporation,  and 
from  making  payment  of  illegal  claims.  2 
Dill.  Mun.  Corp.  4th  ed.  §^  914,  919; 
Cooley,  Taxn.  2d  ed.  764:  2  High,  Ini.  8d 
ed.  8§  1287.  1288,  1289;  1  Pom.  Eq.  Jur. 
g  260 ;  10  Am.  &  Eng.  Encyclop.  Law,  959. 
It  is  also  correctly  laid  down,  as  a  general 
proposition,  that  the  restrictions  upon  the 
right  of  a  court  of  equity  to  .interfere  with 
the  action  of  municipal  bodies  do  not  extend 
to  cases  where  those  bodies  are  exceeding 
their  lawful  powers.  2  High,  Inj.  8d  ed. 
§  1241.  But  some  of  the  adjudged  cases 
which  are  referred  to  as  sustaining  these  gen- 
eral doctrines  are  not  in  harmony  with  each 
other,  and  others  of  them  are  not  definite  and 
decided  in  their  conclusions  upon  the  ques- 
tion whether  equity  will  confine  its  restrain- 
ing' power  to  the  instrumentalities  which 
undertake  to  carry  out  and  execute  tiie  unau- 
thorized resolutions  and  ordinances  of  munic- 
ipal corporations,  or  whether  it  will  enjoin 
such  corporations,  acting  in  their  corporate 
capacity,  from  adopting  resolutions  and  or- 
dinances which  are  in  excess  of  their  legal 
or  constitutional  authority.  There  are  cases 
which  hold,  or  seem  to  hold,  that  where  a 
municipal  corporation  is  about  to  pass  a  res- 
olution or  ordinance  which  is  void,  as  being 
idtra  vires,  a  court  of  chancery  will  enjoin 
it  from  so  doing.  Among  such  cases  may  be 
mentioned  the  following:  Davis  v.  ^ew 
York,  1  Duer,  451 ;  People  v.  Sturtevant,  9  N. 
Y.  268,  59  Am.  Dec.  586;  Davis  v.  New 
y<yrky  14  N.  Y.  506 :  Sfipring  Valley  Water- 
Works  V.  Bartlett,  16  Fed.  Rep.  615 ;  Jackson- 
port  V.  Watson,  83  Ark.  704 ;  State  v.  HcmiU 
ton  County  Comrs,  89  Ohio  St.  58 ;  Page  v. 
AUen,  58  Pa.  888,  98  Am.  Dec.  272 ;  Follmsr 
V.  yu(^Golls  County  Comrs.  6  Neb.  204 ;  Peter 
V.  PreUyman,  62  Md.  566 ;  Patton  v.  Steph- 
ens, 14  Bush,  824 ;  Oalesburg  Board  of  Educa- 
tion V.  Arnold,  112  111.  11 ;  Spilman  v.  Par- 
kersburg,  85  W.  Va.  605;  Valparaiso  v. 
Gardner,  97  Ind.  1,  49  Am.  Rep.  416; 
Spnngfield  v.  Edwards,  84  111.  626 ;  Bowell 
V.  Peoria,  90  111.  104. 

In  none  of  the  cases  last  above  cited,  ex- 
cept the  first  four,  was  the  question  now 
under  consideration  expressly  passed  upon, 
but  the  facts  stated  in  the  opinions  seem  to 
warrant  the  conclusion  that  injunctions  were 
sustained  against  the  corporate  action  of  the 
municipalities,  as  distinguished  hx)m  the 
action  of  agents  or  officers  proceeding  under 
their  orders.    In  the  New  York  cases  it  was 
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held  that  a  court  of  chancery  could  enjoin 
the  board  of  aldermen  of  a  city  from  passing 
an  ordinance  to  construct  a  railway  in  one 
of  the  streets;  that  municipal  corporations 
are  creatures  of  limited  powers  in  the  ap' 
propriation  of  the  funds  of  the  people ;  that 
when  they  attempt  to  appropriate  such  fund» 
to  purposes  not  authorized  by  their  charters 
or  by  positive  law,  whether  it  be  done  by 
resolution,  ordinance,  or  under  the  form  of 
legislation,   their  acts  are   void,  and  that, 
while  courts  will  not  attempt  to  control  their 
discretion,  yet  if,  under  pretense  of  exercis- 
ing such  discretion,   the}§  threaten  or  are 
about  to  do  what  amounts  to  a  gross  abuse 
of  power,  to  the  injury  and  in  fraud  of  the 
rights  of  individuals  and  the  public,   the 
courts  will  interfere  to  prevent  the  threatened 
injury.     But  later  decisions  in  New  York, 
some  of  which  are  referred  to  hereafter,  have 
taken  a  different  view,  refusing  to  follow 
the  earlier  cases  above  mentioned,  as  going 
too  far  in  the  direction  of  subjecting  the 
legislative  and  political  powers  of  municipal 
bodies  to  the  control  of  Uie  courts.     Alpers 
V.  San  Francisco,  12  Sawy.  681,  82  Fed.  Kep* 
508.     In  Spring  Valley  Water-  Works  v.  BaH- 
lett,  supra,  an  injunction  against  the  mayor 
and  supervisors  of  San  Francisco,  restraining 
them  m>m  passing  an  ordinance  to  fix  the 
price  of  water  furnished  to  the  city,  was 
sustained,  over  the  objection  that  the  de- 
fendants were  a  **  legislative  body,  endowed 
with   legislative  powers,    to  be    exercised 
with  absolute  discretion ;"  and  it  was  held 
that  the  board  of  supervisors  of  a  municipal 
corporation  will  be  enjoined  from  passing 
an  ordinance  which  is  not  within  the  scope 
of  their  powers,  where  its  passage  will  work 
an  irreparable  injury.     The  Sartlett  Case, 
however,  seems  to  have  been  overruled  by 
the  later  case  of  Alpers  v.  San  Francisco, 
supra.    The  last  four  cases  above  cited,  to 
wit,  Spilman  v.  Parkersburg,  Valparaiso  v. 
Oardner,  Springfield  v.  Edwards,  and  Bowell 
V.  Peoria,  are  cases  where  cities  were  en- 
joined from  incurring  indebtedness  in  ex- 
cess of  the  constitutional  limit,  or  from  en- 
tering  into   contracts  that   would   involve 
such  excess  of  indebtedness.     But  in  these 
cases  the  point  to  which  attention  was  more 
especially  directed  was  the  meaning  of  the 
word  ^indebtedness."  and  what  constituted 
a  ^'debt,"  within  the  meaning  of  the  Con- 
stitution ,  fvnd  it  is  not  altogether  clear  that 
''incurring  indebtedness"  does  not  refer  as 
well  to  the  enforcement  as  to  the  passage  of 
corporate  resolutions. 

A  large  number  of  the  decisions  which 
uphold  the  right  of  equity  to  interfere  with 
the  action  of  municipal  corporations  when 
such  action  is  in  excess  of  their  legal  powers 
will  be  found,  on  examination,  to  be  based 
upon  facts  which  show  that  the  injunctions 
were  issued  against  the  officers  or  agents  at- 
tempting to  execute  or  enforce  corporate  res- 
olutions, ordinances,  by-laws,  or  orders,  as 
will  be  seen  by  reference  to  the  following 
cases :  I^ew  London  v.  Brainard,  22  Conn. 
558;  Webster  v.  Harwinton,  82  Conn.  131; 
Bayle  v.  New  Orleans,  28  Fed.  Rep.  848; 
Harney  v.  Indianapolis,  C.  d  D.  E.  Go, 
supra;  Davenport  v.  Kleinschmidt,  6  Mont. 
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602;  Willard  v.  Qntistock,  58  Wis.  565,  46 
Am.  Rep.  657;  Lynch  v.  Bast  La  Fayette  4t 
M.  R.  Go.  57  Wis.  430 ;  Place  ▼.  Pr<mdenee, 
12  R.  I.  1 ;  Atutin  v.  CoggeOiaU,  Id.  829.  84 
Am.  Rep.  648;  Sherman  v.  Carr,  8  R.  I. 
431 ;  Newmeyer  v.  Missouri  d  M,  B.  Co.  52 
Mo.  81.  14  Am.  Rep.  391 ;  Osterhout  y.  Hy- 
land,  27  Hun,  167;  Baltimore  v.  OiU,  81 
Md.  875 ;  Mei^HU  v.  Plainfleld,  45  N.  H.  126 ; 
Hospers  v.  Wyatt,  68  Iowa,  264 ;  Roberts  v. 
NevD  Yorky  5  Abb.  Pr.  41 ;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  148 ;  List  v.  Whuling,  7 
W.  Va.  501;  Rutz  v.  CWA^/n,  100  III.  392; 
McCord  V.  PkVfc^.  ^21  111.  288;  English  v. 
<  Smock,  84  Ind.  115.  7  Am.  Rep.  215;  Madi- 
son V.  Smith,  88  Ind.  502;  Sackett  v.  JVtft/> 
^»any.  88  Ind.  473,  45  Am.  Rep.  467; 
Wright  y.  Bishop,  88  111.  802;  Sherlock  ▼. 
Winjietka,  59  111.  889 ;  Crampton  v.  ZaMs- 
kie,  101  U.  S.  601,  25  L.  ed.  1070. 

In  the  case  of  Crampton  v.  Zabriskie,  supra, 
which  may  be  regarded  as  a  leading  case 
upon  this  general  subject,  Mr.  Justice  Field 
used  the  following  language :    **  Of  the  right 
of  resident  taxpayers  to  invoke  the  interpo- 
sition of  a  court  of  equity  to  prevent  an  il- 
legal   disposition    of    the    moneys    of    the 
'    county,  or  the  illegal  creation  of  a  debt, 
which  they,  in  common  with  other  property 
holders  of  the  county,    may  otherwise  be 
compelled  to  pay,  there  is  at  this  day  no 
serious  question.     .     .     .     From  the  nature 
of  the  powers  exercised  by  municipal  corpo- 
rations, the  great  danger  of  their  abuse,  and 
the  necessity  of  prompt  action  to  prevent 
irremediable   injuries,  it  would  seem  em- 
inently proper  for  courts  of  equity  to  inter- 
fere, upon  the  application  of  the  taxpayers 
of  a  county,  to  prevent  the  consummation  of 
a  wrong,  when  the  officers  of  those  corpora- 
tions assume,  in  excess  of  their  powers,  to 
create  burdens  upon  property  holders."    But 
the  facts  of  the  case,  in  the  decision  of  which 
^      this  langua|2:e  was  used,  show  that  the  leg- 
islative action  of  the  county  board  had  al- 
ready been  put  forth,  in  all  essential  respects, 
before  the  injunction  was  asked  for.    There 
the  board  of  chosen  freeholders  of  a  county 
in  New  Jersey  had  purchased  certain  lands 
without  legal  authority  to  do  so,  and  had 
issued  bonds  in  payment  for  the  same ;  and 
the  oblect  of  the  injunction,  as  is  stated  in 
the  opinion  of  the  court,  was  *'to  enjoin  the 
prosecution  of  the  action  to  enforce  their 
payment"  by  the  holder  of  the  bonds.     In 
Coiton  V.  Hanehett,  13  111.  615,  it  was  held 
that  the  board  of  supervisors  of  a  county  had 
no  authority  to  appropriate  the  county  funds 
to  aid  a  private  individual  in  the  construc- 
tion of  a  toll  bridge,  and  that  an  injunction 
would  issue,  at  the  suit  of  a  taxpayer,   to 
restrain  the  board  from  granting  a  sum  of 
money  to  a  private  individual  for  such  pur- 
pose; but  it  appears  from  the  statement  of 
the  facts  in  the  case  that  the  board  had  pre- 
viously passed  a  resolution  directing  that  an 
order  should  be  drawn  upon  the  county  treas- 
urer for  the  money,  to  wit,  (1,000,  in  favor 
of  such  individual  upon  his  completion  of 
the  bridge,  and  upon  his  conveying  to  the 
county  a  right  of  way  over  the  bridge  for 
certain  of  its  officers.     In  Perry  v.  Kinnear, 
42  111.  160,  the  county  board  made  an  ap- 
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propriation  to  pay  to  a  judge  of  the  circuit 
court  money  in  addition  to  the  salary  al- 
lowed him  hV  law;  and  it  was  held  that 
such  appropriation  of  the  money  of  the  citi- 
zens was  illegal,  and  would  be  enjoined  by 
a  court  of  equity,  at  the  suit  of  taxpayers ; 
but  before  the  injunction  was  applied  for 
the  board  had  passed  a  resolution  ordering 
the  county  clerk  to  issue  an  order  on  the 
treasurer  m  favor  of  the  judge,  and  the  in- 
junction was  against  the  county  clerk,  from 
issuing  the  ord6r,  and  the  county  treasurer, 
from  payine  it.     In  Beauehamp  v.  Kankakee 
County,  45  111.  274,  the  facts  were  similar  to 
those  in  the  Perry  Case,  and  the  ruling  was 
the  same.     In  Carter  v.  Chica^,  57  111.  283, 
where*  the   question    was    whether    a   city 
could  be  enjoined  from  so  constructing  a 
roadway  as  to  include  in  it  the  portion  of 
land  set  apart  in  the  plat  for  sidewalks  on 
either  side  of  the  roadway,  it  was  held  that 
the  city  held  the  fee  of  the  streets  in  trust 
for  the  publ  ic,  and  would  be  enjoined  from 
a  violation  of  such  trust  by  such  an  abuse  of 
its  powers  as  to  injure  the  property  of  in- 
dividuals; but  the  injunction  there  issued 
was  against  the  enforcement  of  an  ordinance 
which  had  already  been  passed.    In  Sheriork 
V.   Winnetka,  supra,  where  it  was  held  that, 
although  a  municipal  corporation  was  vested 
with  the  largest  discretion  in  the  exercise 
of  its  public  and  political  powers,  yet  it 
must  be  regarded  as  the  depositary  of  a 
trust,  in  reference  to  the  corporate  property 
and,  if  guilty  of  a  breach  of  such  trust, 
would  not  be  exempt  from  judicial  interfer- 
ence merely  because  the  forms  of  legislation 
were  used,  it  appears  that  the  injunction 
was  mainly  directed  against  the  collection 
of  a  tax,  the  levy  of  which  had  been  ordered 
in  an  ordinance  theretofore  passed  by  the 
village  council.     Milhau  v.  Sharp,  15  Barb. 
198. 

But  we  are  not  limited,  in  the  investiga- 
tion of  this  subject,  to  an  examination  of 
the  facts  of  the  cases  which,  while  sustain- 
ing the  general  power  of  ec^uity  to  restrain 
the  action  of  municipal  bodies,  do  not  make 
any  special  reference  to  the  mode  of  exercis- 
ing]: such  power.  There  are  many  decisions 
which  hold,  in  express  and  definite  terms, 
that  "the  courts  will  not  enjoin  the  passage 
of  unauthorized  ordinances,  and  will  ordi- 
narily act  only  when  steps  are  taken  to 
make  them  available. **  1  Dill.  Mun.  Corp. 
4th  ed.  §  808,  note  on  page  887.  There  may 
be  instances  where  this  restriction  upon  tlie 
power  of  the  courts  will  sometimes  be  dis- 
regarded, as  where  municipal  corporations 
are  exercising  mere  business  or  ministerial 
rather  than  legislative,  powers,  {Valparaiso 
V.  Gardner,  supra;  Dill.  Mun.  Corp.  4th 
ed.  §§  478,  474,  927,  1048 ;)  or  are  wrong- 
fully  disposing  of  property  held  by  them  as 
trustees  lor  the  public,  {Milhau  v.  Sharp, 
supra;  Sherlock  v.  Winnetka,  supra;)  or  are 
attempting  to  act  upon  matters  not,  by  their 
charters  or  by  the  law,  subject  to  their  ju- 
risdiction, {Alpers  V.  San  traneiseo,  supra;) 
or  where  it  appears  that  the  mere  voting  on. 
and  formal  passage  of,  a  resolution  or  or- 
dinance, will  instantly,  without  any  action 
or  attempt  to  enforce  any  right  or  privilege 
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under  it,  effect  an  irremediable  private  in- 
iiiry,  ( Whitney  v.  New  York,  28  Barb.  288. ) 
The  weight  of  authority,  and  the  tendency 
of  the  more  recent  decisions,  are  in  favor  of 
the  position,  that  the  restraining  power  of 
the  courts  should  be  directed  against  the  en- 
forcement, rather  than  the  passage,  of  unau- 
tliorized  orders  and  resolutions  or  ordinances 
by  municipal  corporations.  To  this  effect 
are  the  following  authorities:  JDes  Moines 
Gas  Co.  V.  Dee  Moines^  44  Iowa,  605,  24  Am. 
Rep.  756;  Linden  v.  Com,  A»  Cal.  171: 
Merriam  v.  Yuba  County  Suprs.  72  Cal.  517 ; 
Chicago  v.  Evans,  24  111.  52;  Whitney  v. 
New  York,  supra;  People  v.  New  York,  82 
Barb.  85 ;  People  v.  New  York,  9  Abb.  Pr. 
253 ;  Cincinnati  8t.  E.  Co,  v.  Smith,  29  Ohio 
St.  291 ;  Harrison  v.  New  Orleans,  88  La. 
Ann.  222.  89  Am.  Rep.  272 ;  Alpers  v.  San 
Francisco  12  Sawy.  681,  82  Fed.  Rep.  608 ;  2 
High,  Inj.  8d  ed.  ^  1248.  In  Alpers  v.  San 
Francisco,  supra,  Mr.  Justice  Field  who  wrote 
the  opinion  in  Crampton  v.  Zabriskie,  supra, 
says :  **  If  by  either  body — the  Legislature 
or  the  board  of  supervisors —an  unconstitu- 
tional Act  be  passed,  its  enforcement  may  be 
arrested.  The  parties  seeking  to  execute  the 
invalid  Act  can  be  reached  by  the  courts, 
while  the  legislative  body  of  the  state  or  of 
the  municipality,  in  the  exercise  of  its  leg- 
islative discretion,  is  beyond  their  jurisdic- 
tion. The  fact  that  in  either  case  the  legis- 
lative action  threatened  may  be  in  disregard 
of  constitutional  restraints,'  and  impair  the 
obligation  of  a  contract,  .  .  .  does  not 
affect  the  question.  It  is  legislative  discre- 
tion which  is  exercised,  and  that  discretion, 
whether  rightfullv  or  wrongfully  exercised, 
is  not  subject  to  interference  by  the  judici- 
ary. .  .  .  The  principle  that  the  exer- 
cise of  legislative  power  by  a  municipal 
body  is  beyond  judicial  control  is  too  im- 
portant, in  our  institutions,  to  be  weakened 
by  occasional  decisions  in  disregard  of  it." 
In  Des  Moines  Qas  Co.  v.  Des  Moines,  supra, 
where  the  city  of  Des  Moines  had  chartered 
a  gas  company,  with  certain  exclusive 
privileges,  and  attempted  by  a  subsequent 
ordinance  to  repeal  said  charter,  and  grant 
the  same  privileges  to  another  company,  it 
was  sought  to  enjoin  the  passage  of  the  re- 
pealing ordinance  on  the  ground  that  it 
would  be  a  violation  of  the  contract  created 
by  the  charter,  and  therefore  unconstitu- 
tional, but  it  was  held  that  the  court  had  no 
power  to  issue  the  injunction,  under  the  cir- 
cumstances ;  and  it  is  there  said :  ^  The 
General  Assembly  is  a  co-ordinate  branch  of 
the  state  government,  and  so  is  the  lawmak- 
ing power  of  public  municipal  corporations, 
within  the  prescribed  limits.  It  is  no  more 
competent  for  the  judiciary  to  interfere  with 
tlie  legislative  Acts  of  the  one  than  the  other. 
But  the  unconstitutional  Acts  of  either  may 
be  annulled.  Certainly,  the  passage  of  an 
unconstitutional  law  by  the  Greneral  As- 
sembly could  not  be  enjoined.  If  so,  under 
the  pretense  that  any  proposed  law  was  of 
that  character,  the  judiciary  could  arrest  the 
wheels  of  legislation.  .     .     After  its 

passage  the  judiciary  may  declare  the  law 
unconstitutional.  Piqua  Branch  of  the  State 
B^tnk  of  Ohio  v.  Knoop,  57  U.  S.  16  How. 
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869,  14  L.  ed.  977 ;  Dodge  v.  Wodsey,  59  U. 
S.  18  How.  881, 15  L.  ed.  401.  But  previous 
to  that  time  judicial  powers  cannot  be  in- 
voked. ...  A  void  law  is  no  law,  and 
this,  without  doubt,  is  true  as  to  an  ordi- 
nance  While  it  is  not  the  province 

of  the  judiciary  to  interfere  and  arrest  the 
passage  of  the  ordinance,  yet  the  doors  are 
open  for  the  purpose  of  testing  its  legality." 
In  Linden  v.  Case,  supra,  it  was  held  that 
an  injunction  will  not  be  granted  to  restrain 
a  board  of  supervisors  from  contracting  a 
liability,  which  is  not  a  legal  charge 
against' the  county,  or  ^'from  allowing  any 
accounts  against  the  county  thereon ;"  the 
Supreme  Ck>urt  of  California  saying:  ^'No 
order  made  by  a  board  of  supervisors  is- 
valid  or  binding  unless  it  is  authorized  by 
law.  No  claim  against  a  county  can  be  al- 
lowed unless  it  be  legally  chargeable  to  the 
county ;  and,  if  claims  not  legally  charge- 
able to  the  county  are  allowed,  neither  the 
allowance  nor  the  warrants  drawn  therefor 
create  anj  legal  liabilities.  ...  If  il- 
legal claims  are  allowed  by  the  board  against 
the  county,  it  will  be  the  duty  of  the  aud- 
itor to  refuse  to  draw  warrants  therefor; 
and,  if  warrants  are  drawn,  it  will  be  the 
duty  of  the  treasurer  to  refuse  to  pay  them. 
The  presumption  is  that  these  officers  will 
faithfully  discharge  their  duty  in  the  prem- 
ises." In  the  more  recent  case  of  Merriam 
V.  Yuha  County  Suprs.,  supra,  (decided  in 
1887,)  it  was  held  that  an  injunction  would 
lie  at  the  instance  of  a  taxpayer  to  restrain 
the  board  of  supervisors  of  a  county  from 
ordering  certain  claims  to  be  paid,  on  the 
ground  that  they  were  not  proper  or  valid 
demands  against  the  county;  and  it  was 
there  said :  ^  The  members  of  the  board 
would  themselves  be  individually  respon- 
sible for  moneys  willfully  paid  out  without 
authority  of  law.  They  are  trustees  of  the 
funds  for  certain  specified  purposes,  and 
cannot,  except  by  violating  their  oaths, 
allow  them  to  be  applied  to  other  purposes. 
They  act  judicially,  it  is  true,  and  will  not 
be  held  accountable  for  mere  errors ;  but  they 
will  not  be  excused  on  the  ground  that  they 
have  acted  honestly,  merely  because  they  do 
not  steal  the  funds.  If  they  willfully  ap- 
propriate moneys  for  a  purpose  not  au- 
thorized by  positive  law,  they  are  liable, 
civilly  and  criminally."  In  Chicago  v. 
Evans,  supra,  a  bill  was  filed  to  enjoin  the 
common  council  uf  Chicago  from  passing  an 
ordinance  granting  to  the  North  Chicago 
City  Railway  Company  the  right  to  construct 
a  railway  across  the  Clark  street  bridge, 
etc.,  and  we  said  in  that  case:  "The  pro- 
curing the  adoption  of  this  ordinance  is  not 
such  an  illegal  and  unwarranted  act  as  can 
produce  injury,  and  until  they  act  under  it, 
as  their  only  warrant,  no  reason  is  perceived 
why  they  should  be  stayed  in  their  action. 
The  passage  of  ordinances,  which  confer  no 
right  or  authority  are  harmless,  until  steps 
are  taken  to  make  them  available. " 

Our  survey  of  the  authorities  leads  us  to 
the  conclusion  that  in  the  case  at  bar  the  ap- 
plication for  an  injunction  was  premature. 
If  the  board  of  commissioners  had  passed  a 
resolution  to  make  a  new  contract  with  the 
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appellee,  or  had  made  an  order  directing  the 
payment  of  the  balance  due  on  the  old  con- 
tract, and  the  appellants  had  filed  a  bill  to 
prevent  the  mandates  of  the  board  from  be- 
ing carried  into  effect,  by  enjoining  the  clerk 
or  auditor  of  the  board  from  drawing  a  war- 
nnt  on  the  county  treasurer,  and  by  enjoin- 
ing the  county  treasurer  from  paying  such 
warrant,  or  by  enjoining  such  other  steps  as 
might  be  taken  to  enforce  the  action  of  the 
board,  then  a  very  different  case  would  have 
been  presented  for  our  consideration.  The 
direction  that  no  county  shall  appropriate  or 
pay  any  of  the  public  funds  to  a  school  con- 
trolled by  a  church  involves  the  ascertain- 
ment of  a  fact.  It  must  be  ascertained  by 
the  county  board  whether  the  school  apply- 
ing for  the  appropriation  or  payment  is  or  is 
not  control  lea  by  a  church.  A  court  of 
chancery  cannot  assume,  in  advance,  tiiat  the 
board  of  county  commissioners  will  ignore 
the  real  facts,  and  violate  the  fundamental 
law  of  the  state,  hj  making  illegal  contracts 
or  illegal  appropriations.  It  is  time  enough 
for  equity  to  stretch  forth  its  preventive  arm 


when  some  attempt  is  made  to  enforce  the  un- 
constitutional act.  A  municipal  corporation 
which  has  entered  into  a  void  contmct  cannot 
be  estopped  from  taking  advantage  of  Its  own 
incapacity  when  suit  is  brought  upon  such 
contract  or  other  efforts  are  made  to  secure 
its  execution.  Austin  v.  Coggei^aU  and 
Sehumtn  v.  Seymow,  supra.  There  is  noth- 
ing in  the  bill  to  show  that  there  would 
have  been  any  haste  in  drawing  a  warrant 
upon  the  county  treasurer,  or  m  obtaining 
pavment  from  him,  if  the  order  allowing  ap- 
pellees* claim  had  been  made  by  the  botrd. 
It  does  not  appear  that  the  remedy  of  ap- 
pellants would  not  have  been  as  effective 
ajirainst  the  instrumentalities  attempting  to 
carry  out  the  mandate  of  the  board  as  asainst 
the  corporate  body  itself.  While  the  legis- 
lative power  which  has  been  delegatea  to 
municipal  corporations  is  of  a  limited  and 
subordinate  character,  it  yet  remains  true 
that  judicial  interference  with  it  is  fraught 
with  serious  consequences,  and  cannot  be  too 
carefully  avoided. 

The  decree  of  the  Circuit  Court  ia  affirmed. 
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*1.   Where  ibe  aecased  In  a  criminal 
proeecntion   In  the    district  court  Is 

^Headnotes  by  Valektine,  J, 


forced,  throoirh  wellp^froiuided 

of  mob  violence*  to  plead  g;nllty  to  tbe 

criminal  charge,  and  to  be  sentenced  to  impris- 
onment  and  hard  labor  in  the  penitentiary  for  a 
term  of  years,  be  has  a  rlg^ht  to  relief  from  such 
sentence  and  plea  by  an  action  or  proceeding  lo 
the  same  court  In  the  nature  of  a  trrlt  of  error 
coram  nobis, 
2.  And  In  such  a  case  where  the  ac- 
cused was  sentenced  to  Imprisonment 


Note.— IFrit  of  error  coram  nobis. 

The  above  case  shows  how  Important  tbe  writ  of 
error  coram  nobUf  still  is  In  American  practice 
notwithstanding  the  statements  of  text-books  that 
it  has  **fallen  into  practical  desuetude,  being  al- 
most entirely  superseded  by  tbe  more  speedy  and 
efficacious  remedy  by  motion  in  the  same  court;** 
(Black,  Judgm.  8  800),  and  that  it  is  ''generally  if 
not  universally  superseded  ...  by  motion.** 
Freeman,  Judgm.  994. 

In  some  cases  the  writ  is  called  coram  nolAs  or 
coram  robis,  indiscriminately.  But  the  distinction 
is  pointed  out  by  Judge  Oooley  in  a  note  in  Black- 
8tone*s  Commentaries  in  the  following  words: 
'"This  writ  is  called  the  writ  coram  nobis  or  coram 
vobU  according  as  the  proceedings  are  in  the  klng^s 
bench  or  common  pleas,  because  the  record  is 
stated  to  remain  before  us  (the  king)  if  in  the  for- 
mer, and  before  you  (the  Judges)  if  in  the  latter.** 

The  same  distinction  is  expressed  by  the  court  in 
damp  V.  Bennett,  16  Wend.  48,  where  it  is  said: 
^*There  is  therefore  in  this  state  no  such  thing  as  a 
writ  of  error  coram  noMs.^^  The  name  is  not  ap- 
propriate nor  is  it  important.  A  writ  of  error  lies 
here,  as  in  England,  to  the  supreme  court  to  cor- 
rect an  error  of  fact  in  the  same  court. 

In  Smith  y.  Klngsley,  19  Wend.  600,  it  is  said  that 
we  have  lost  the  name  of  the  writ  only  and  that  a 
writ  will  still  lie  to  correct  an  error  of  fact  in  the 
Judgment  of  the  same  court. 

In  Illinois  it  was  said  in  Sloo  v.  State  Bank,  2  111. 
428,  that  the  writ  of  error  coram  voMs  has  been 
disused  and  superseded  by  the  more  summary  writ 
of  a  direct  application  to  the  court  by  motion. 
The  court  in  that  case  refused  to  turn  the  party 
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over  to  the  remedy  by  a  writ  of  error  oofnom  vobitt 
instead  of  giving  relief  on  a  writ  of  error  from  a 
decision  upon  a  motion. 

But  this  case  cannot  be  regarded  as  holding  that 
the  writ  of  error  coram  vobis  is  entirely  obsolete 
in  that  state.  The  later  case  of  Beaubten  v.  Hamil- 
ton, 4  111.  218,  declares  that  the  '*hiw  is  well  settled 
that  where  an  error  of  fact  Is  committed  In  legal 
proceedings  the  court  in  which  the  error  is  com- 
mitted may  correct  It  by  a  writ  of  error  coram 
vobia  or  on  motion:**  and  the  court  In  that  case 
held  accordingly  that  an  appellate  court  could  not 
correct  an  error  of  fact  in  a  Judgment  of  the  lower 
court  to  which  the  question  had  not  been  pre- 
sented. 

In  the  still  later  case  of  McKindley  v.  Buck,  4S 
IlL  489,  a  Judgment  on  a  writ  of  error  coram  noblii 
was  reversed  on  writ  of  error;  but  tbe  court  did 
not  decide  that  the  remedy  was  obsolete.  It  did 
hold  that  where  relief  had  been  denied  on  motion 
to  set  aside  a  Judgment  by  default  during  tlie  term 
at  which  it  was  granted  a  writ  of  error  eortimfio^to 
could  not  be  used  to  obtain  relief  on  the  same 
ground  after  the  term. 

In  Connecticut  the  writ  has  not  been  supeneded 
by  the  statutory  provisions  for  a  new  triaL  J^ery 
y.  Fitch,  40  Conn.  601. 

Nor  in  Indiana.  Sanders  v.  State,  85  Ind.  SIS,  44 
Am.  Rep.  29. 

In  Arkansas  the  absence  of  any  statutory  or 
constitutional  provision  explicitly  providing  for  or 
regulating  the  writ  of  error  coram  nobis  does  not 
defeat  the  right  to  the  remedy  as  at  common  lav. 
Adler  v.  State,  86  Ark.  517, 87  Am.  Bep.  48. 

In  Ohio  it  was  held  that  the  court  of  last  resort 
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In  the  penftentifcry  for  a  period  of 
Ibrty-two  yearst  and  alter  haTiny 
served  more  than  seven  yearn  of  that 
term,  he  oommenoes  aa  action  In  the  nature  of  a 
writ  of  error  coram  nobis  to  set  aside  such  sen- 
tence and  plea,  his  action  is  not  barred  by  any 
"Statute  of  Limitations,  for  the  reason  that  no 
Statute  of  Limitations  will  operate  against  the 
remedy  of  a  party  while  he  is  under  the  legal 
disability  of  imprisonment. 

8«  In  snieh  a  ease*  where  a  deposition  of 
the  accused  was  read  in  evidence  on 
the  trial  in  his  action  fbr  relief*  and  in 
such  deposition  was  a  statement  made  by  him 
that  the  relation  of  attorney  and  client  had  never 
existed  between  himself  and  K.,  but  the  oral  tes- 
timony of  K.,  introduced  on  the  trial,  showed 
that  such  relation  did  once  exist,  and  that  a  cer- 
tain conversation  had  between  them  more  than 
seven  years  prior  to  that  time,  and  while  that  re- 
lation existed,  was  a  confidential  conversation 
had  between  them  as  attorney  and  client,  and 
the  state  offered  to  show  what  that  oonvereation 
was,  but  the  accused,  through  his  counsel  in  the 
action; for  relief,  objected,  and  the  court  ex- 
cluded the  evidence,— Held,  that  the  supreme 
court  cannot  say  that  any  error  was  committed. 

4.  In  such  a  casOf  where  the  trial  court 
permitted  the  accused  to  show  threats 
of  mob  violencOt  made  both  before  and  after* 
but  on  the  same  day  of,  the  entering  of  his  plea 
of  guilty,  and  many  of  which  threats  were  not 
eommunicated  to  the  accused  before  his  plea 
was  entered,— Hfid,  not  error;  that  the  evidence 
tended  to  show  that  there  was  a  reel  danger  from 
mob  violence,  and  that  the  fears  of  the  accused 
were  well  founded,  and  that  the  evidence  was 
proper  to  go  to  the  Jury. 

6.  And  fkirther»—Heldf  that  the  question 
of  fl^lt  or  Innocence  of  the  accused  in 
such  a  case  is  not  a  necessary  question 
to  be  determined  in  the  case;  that  a  mob 


cannot,  by  compelling  a  person  accused  of  a 
crime  to  plead  guilty,  and  to  be  sentenced  to  im- 
prisonment and  hard  labor  in  the  penitentiary, 
so  shift  the  burden  of  proof  from  the  state  to 
the  accused  as  to  compel  the  accused  to  prove 
his  Innocence,  and  to  prove  it  by  a  preponder- 
ance of  the  testimony,  and  to  relieve  the  state 
from  proving  his  guilt,  and  firom  proving  it  by 
evidence  sufficient  to  remove  every  reasonable 
doubt.  The  accused  has  the  right  to  be  placed  i 
back  in  the  same  condition  as  be  was  before  be 
entered  his  plea  of  guilty. 

0.   And  it  is  fkirther  held  that  no  error 
was  CMMUmitted  in  refusing  instructions. 

(January  7, 18l>8.) 

ERROR  to  the  District  Court  for  Marion 
County  to  review  a  judsnnent  revoking 
pleas  of  guilty  and  sentences  formerly  entered 
upon  two  indictnients  charging  defendant 
with  carnally  knowing  females  under  the  age 
of  eighteen  years  committed  to  his  care,  and 
ordering  his  release  from  imprisonment  and  a 
new  trul.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Carpenter  for  the  State. 

Mr.  Frank  Doster*  for  defendant  in  er- 
ror: 

An  accused  who  pleads  guil^  to  a  criminal 
charge,  under  duress  of  fear  of  mob  violence, 
and  who  is  sentenced  to  prison  upon  such  plea, 
may  after  the  term  at  which  sentenced,  upon 
proccNcding  in  error  coram  nobis,  have  such 
sentence  revoked,  the  plea  of  guilt  set  aside, 
and  a  trial  upon  such  charge. 

Sanders  v.  State,  85  Ind.  818,  44  Am.  Rep. 
29;  Adier  v.  State,  85  Ark.  617,  87  Am.  Rep. 
48;  Be  Malison,  86  Ean.  729. 

This  proceeding  bv  implication  from  all  the 
authorities  and  under  the  definitions  of  our 
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•can  review  its  own  Judgment  after  the  term  by 
writ  of  error  eorcan  nobis.  Dows  v.  Harper,  6 
Ohio,  618, 27  Am.  Dec.  270. 

In  other  states  as  wiU  be  seen  from  the  cases  be- 
low, the  writ  has  been  recognized  in  teany  cases. 

But  the  court  of  common  pleas  which  is  not  au- 
thorized to  issue  a  writ  of  error  of  any  description 
^cannot  entertain  a  writ  of  error  coram  nobis.  Peo- 
ple V.  Oneida  County  Ct.  C.  P.  20  Johns.  22. 

In  Michigan  a  circuit  court  is  held  to  have  no 
power  to  issue  the  writ  where  the  Constitution 
and  statutes  defining  its  Jurisdiction  give  it  no 
power  to  issue  a  writ  of  error  in  any  case.  Teller 
V.  Wetherell,  6  Mich.  46. 

And  under  the  Tennessee  Code,  9  8110,  giving 
county,  chancery,  and  circuit  courts  power  to  is- 
sue the  writ  of  error  coram  nobis,  the  supreme 
•court,  which  is  given  by  section  4fi08  power  to  **  is- 
sue all  writs  and  process  necessary  for  the  exercise 
and  enforcement  of  its  Jurisdiction,"  cannot  issue 
the  writ  of  error  coram  nobis.  Lamb  v.  Sneed,  4 
Baxt.849. 

But  as  the  writ  of  error  coram  nobis  can  be  is- 
sued to  correct  an  error  of  fact  only  by  the  same 
court  where  the  judgment  was  rendered,  a  court 
cannot  by  such  writ  reach  a  Judgment  of  a  higher 
court  affirming  its  own  Judgment.  Land  v.  Wil- 
liams, 12  Smedes  A  M.  882,  51  Am.  Dec.  117;  Latham 
V.  Hodges,  36  N.  C.  267. 

In  Arnold  v.  8andford«  14  Johns.  417,  and  Camp 
V.  Bennett,  16  Wend.  48,  it  is  held  that  the  infancy 
of  defendant  who  appeared  only  by  attorney 
could  be  tried  by  the  Jury  in  the  supreme  court 
and  therefore  might  be  assigned  as  error  on  writ 
of  error  to  an  inferior  court    This  seems  to  be  a 
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case  if  any  such  exists  which  It  is  technically  prop- 
er to  call  a  writ  of  error  coram  voMs  as  distinguished 
from  the  writ  coram  noMs. 

In  Davis  v.  Packard,  6  Wend.  827,  it  was  held  that 
the  New  York  Court  of  Errors  and  Appeals  would 
not  reverse  a  Judgment  of  the  supreme  court  for 
mere  error  of  fact  which  might  have  been  tried 
there  on  a  writ  of  error  coram  vobis. 

But  in  Teller  v.  Wetherell,  supra,  the  court  holdb 
that  error  of  fact  such  as  the  death  of  a  party  be- 
fore suit  can  be  assigned  on  a  common  writ  of  er- 
ror. 

Scope  of  the  vrrU. 

The  writ  is  not  now  so  comprehensive  as  it  was 
at  common  law  because  where  a  proper  remedy  is 
afforded  by  appeal  or  new  trial  the  writ  will  not 
lie.    Sanders  v.  State,  85  Ind.  818, 44  Am.  Hep.  20. 

In  a  criminal  case  a  new  fact  suggested,  which  if 
known  would  have  prevented  a  conviction,  en- 
titles a  convicted  person  to  the  writ  of  error  coram 
nobis. 

As  in  the  main  case  mob  violence  was  feared  in 
Sanders  v.  State,  supra^  and  a  plea  of  guilty  was 
made  on  counsers  urgent  advice,  although  the 
prisoner  denied  any  knowledge  of  the  crime,  and 
the  Judgment  was  reversed  for  a  new  plea  and  trial. 

In  Eleid  v.  Stridor,  7  Gratt.  76, 64  Am.  Dec.  120,  a 
writ  of  error  coram  voMs  is  held  inappropriate  to 
chancery  proceedings  and  the  oourt  adds  that  it 
cannot  *'for  errors  of  fact  not  apparent  upon  its 
records  grant  writs  of  error  coram  vobis.^  But  it 
further  held  that  in  that  case  there  was  no  ground 
for  the  writ. 

But  error  to  contradict  the  record  cannot  be  as- 
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■ppeDee,  or  bad  made  an  order  directing  tlie 
pajmeut  of  the  Italance  due  on  the  old  con 
bsct,  and  the  appellants  had  died  a  bill  to 

Firevent  the  tnau&tes  of  the   board  from  Ite 
Qg  carried  into  effect,  by  enjoining  the  clerk 
or  auditor  of  the  board  from  drawing  a  war 
tant  ou  the  county  treasurer,  and  by  enjoin 
ing  the  county  treasurer  from  paying  e 
warrant,  or  by  enjoining  such  other  sir       ,. 
might  be  taken  to  enforce  tlie  action 
board,  then  a  very  different  case  wor 
been  preaented  for  our  conslderati 
direction  that  no  county  ehall  app 
pay  any  of  the  public  funds  to  s 
trolled  by  a  church  inTolveB  * 
ment  of  a  fact.    It  must  be 
the  county  board  wliether  t^ 
ing  for  the  appropriation  c 
not  controlled   by  a  ch 
chancery  cannot  assume 
board  of  county  conur 
the  real  facta    and  ~ 
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"»  court  of  com- 
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t^i-i  jiJj'Lf  pronsionB  of  our  stat- 

^f'^n  uii  Bvolved  in  a  proceeding 
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when  some  attempt  is  ■'  /f    8i  1 

constitutional  act  • 

which  has  en*  ^  •'      j-mton*  does  not  tun 

beestopp^  ^irtiln»proceeding<»rarn 

^^^°  -    ^  ,rf  18  Mo    438  B8  Am.  Dec- 

r  McNee*  50  Mo  881. 
rs  not  run  against  tbc  right  of  a 
^/er  disability 
.  '■lau  chap    31   ^4S4    chap   104.  par. 
,e  Code    §  19    Angell   Limitationi,  tlh 
jlM  Moore  Y  Amutrong  10  Ohio,  U,  38 
im  Dec.  72   note 

-'''  j    V^eatliia,J'.,deliTeredttie  opinion  ottbe 
■■       „.  /court: 

At  the  February  term  of  tbedlslrictcoDrtof 
Harion  county,  in  188S,  the  jirand  jnry  found 
two  indictments  againal  Roljert  C^boun  for 
defiling  females  under  the  age  of  eighteen 
years,  committed  to  his  care  and  protectioij, 
by  carnally  knowing  them.  The  fact  of  raeb 
indictments  having  been  found  became  knoso 
in  the  communily.    The  public  mind  twcame 

¥'eBlly  excited  and  hostile  to  the  accused, 
hreata  of  iyuching  were  freely  made,  and 
preparations  to  cany  out  the  same  were  ap- 
parently going  on.  Knowledge  of  these  threats 
and  preparations  was  communicated  to  tbe  ac- 
cused, who  was  then  in  Jail,  and  the  same  pro- 
1  nobit  duccd  lu  his  mind  such  a  state  of  fear  that,  to 
appease  the  passions  of  the  community,  ind 
secure  himself  from  bodily  riolence,  he  pleaded 
guilty  of  the  charges  contained  in  such  indict- 
ments, and  was  sentenced  to  the  maiimuni 
limit  of  punishment — twenty^jne  yeaia'  con- 
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I  writ.   Holford  T.  Alexander,  IE 

EC.S58. 

uiram  vobis  llee  to  correct  errors 
rklDS  F.  Bowie,  n  (iLll  t  J.  ~ 
.  1  Urowne.  TS;  Philllpa  v.  1 
ft  RouBhtnn  y.  Brown.  S3  N.  C.  SBS. 
ISH'I^BOt  lie  lo  correct  enure  of  law.  HU' 
'^'iLttei.  la  HeUk,  34;  Patterson  v.  Arnold, 
tat'  'ic  BfBbam  v.  Brewer.  *  9need,  4Sft  Bridei. 
t»*''i  Zellcr,  a  Md,  828;  Hawkins  v.  Bowie,  iupra; 
'*"«»*'■  "^^ffln,  9  Smedes  *  M.  882;  WlUlams  v. 
('"".Llt'-l'^y'Mi  Dlnsmore  v.  Boyd.  6  Lea.  889. 
review  of  ft  Judgment  fr 

^a7  win  it  He  to  review  an  Irregularity  which 
„rMn  upon  tbe  record  where  Ihla  can  be  done  by 

oiotlon  under  tlie  -•-•"'—     = 

ti  Ho-  A  pp.  G06. 


Hlraii  V.  Weiaberger 


ir  of  (act  as  tbe  conviction  of  a 
slave  as  a  free  pereon  Is  ground  for  a  writ  o(  error 
coram  vobia  and  not  for  habeas  corpus.  Ei  parte 
Toney.  11  Mo.  a«l. 

And  ttie  losanlty  of  a  person  not  known  at  (be 
trial  Is  ground  for  a  writ  of  error  cnramnofila  after 
the  term  at  wfalcb  a  conviction  was  had.  Adlor  v. 
State,  3t>  Ark.  GIT.  S7  Am.  Kep.  48. 

So  the  lofancr  of  a  defendant  who  appeared  by 


nobit  in  tbe  gupreme  court  to  revoke  iia  own  Judg- 
ment. Higbie  V.  Comstock.  1  Denio,  tta-.  Merldith 
V.  Bandera.  2  Bibb,  101. 

In  Eeoip  V.  Cook,  ISHd.  180.  TO  Am.  Dec.  SSI.  tuch 
a  writ  to  set  aside  a  Judgment  against  an  infant  by 
conleselon  of  his  attomc]- was  brought  but  I   "   ' 

IS  denied  on  tbe  ground  of  lacbea. 


of  a 


<r  defend  without 
usband  is  ground  for  tbe  writ  where  her  husbani) 
9L.  R.  A. 


was  not  Joined  with  her  and 
court  was  not  called  to  tbe  omission,  and  tbe  cov- 
erture was  not  apparent  on  the  record.  Latsbaw  v. 
MaKet-B.  EO  Mo.  8S1:  Roughton  t.  Brown,  »  N.  C. 
398. 

ich  a  writ  Is  also  tbe  proper  way  of  having  the 
death  of  a  defendant  put  upon  reoord  and  eMab- 
lisbed  wbere  a  venditioni  Expoiujt  was  laaued  after 
the  death  bf  tbe  Judgment  deteodant.  Wood  v. 
Uolweil,  34  Pa.  (e. 

In  Meggott  V.  Broughton.  Cro.  Ella  lOk  and 
Weaver  v.  Shaw.  5  Tei.  iM.  the  death  of  a  panr 
before  Judgment  was  also  held  ground  for  Ibr 

In  Case  v.  Itlbelln.  1  J.  J.  Maiah.  9.  and  Burst  v. 
Fisher,  1  Watta  d:  B.  43».  tbe  deatb  of  a  plainilH 
before  Judgment  was  held  (o  bean  error  of  fact  for 
which  the  remsd;  was  by  writ  of  error  eornw 

And  in  Day  v.  Hamburgb,  1  Browne.  T&,  tbe  same 
was  held  In  cnae  of  tbe  death  befoie  Judgment  of 
the  plalntllT  in  an  action  for  anault  and  battery. 

So  If  one  of  two  defendanta  dies  before  a  Judic 
ment  against  both,  the  error  oan  be  oorreoted  rmly 
by  writ  of  error  coram  nobis.  Calloway  v.  NICoDf . 
1  Mo.  2f3. 

And  where  an  appellee  was  dead  at  tbe  tltae  of 
afflrmmg  an  appeal,  the  Judgment  was  aunuUed 
and  vacated.    Mertel  v.  Hemsbelm,  9  Tex.  SM. 

Bo  In  Mills  V.  Alexander,  £1  lex.  1S4,  a  writ  nf 
error  coram  roMs  Is  reeognfied  as  tbe  propes  rem- 
edj  wbere  a  Judgment  Is  rendered  after  tbe  death 
of  a  defendant,  and  therefore  ibe  oourt  holda  that 
such  a  Judgment  Is  valid  against  oollateral  attack. 

The  same  it  decided  in  Qfddingi  v.  Steele,  aTei. 
732,  SI  Am.  Dec.  830. 

And  the  eame  principle  Is  beld  applicable  tDS 
change  in  the  representative  character  of  a  nanv 
from  that  of  surviving  wife  to  that  i3t  ac 


\ 


State  v.  Calhoun. 


841 


'% 


V 


in  the  pemtentiary  at  hard  labor^in 

In  March,  18^,  in  the  district 

ion  county,  he  brought  proceed- 

ure  of  those  known  to  the  com- 

of  error  coram  nobis,  to  re- 

senteoces,  and  to  set  aside 

\\  upon  the  ground  that  such 
^  norted  from  him  by  duress 

^  ^\  ^  A  appearances  of  impendins: 
V\  •  mob  violence,  operating  upon 

**^   ^  jereby  he  had  not  b^n  allowed  his 

\  ^         jDal  rights  to  plead  his  innocence  of 

*  .ges  alleged  against  him  in  said  indict- 

>,  to  defend  against  the  same  in  person 
4  by  counsel,  to  meet  the  witnesses  against 
.im  face  to  face,  and  to  have  a  public  trial  by 
an  impartial  Jury.  A  trial  was  had  in  the 
error  coram  nwns  proceeding  at  the  September 
term,  1892,  before  the  court  and  a  jury,  and 
the  jury  returned  a  general  verdict  in  favor  of 
the  plaintiff,  Calhoun,  and  also  returned  a  spe- 
cial verdict,  which,  omitting  title  and  signa- 
ture, reads  as  follows:  "We,  the  jury,  im- 
paneled and  sworn  upon  our  oaths,  do  find 
that  in  the  cases  numbered  1,646  and  1,547,  in 
the  district  court  of  Marion  county,  Kansas,  at 
its  FebruaiT  term  for  the  year  1885,  wherein 
the  state  of  Kansas  was  plaintiff  and  Robert 
Calhoun  was  defendant,  being  indictments  for 
the  offenses  of  carnally  knowing  females  under 
the  age  of  eighteen  years,  confided  to  his  care 
and  protection,  found  and  returned  by  the 
grand  jury  of  said  county  at  said  term,  and  to 
which  said  indictments  said  defendant  pleaded 
guilty,  that  the  said  pleas  of  guilty  were  made 
by  said  defendant  unwillingly  and  involun- 


tarily, and  under  the  influence  and  duress  of 
his  fears  of  death  or  great  bodily  injury  being 
inflicted  upon  him  by  a  mob  if  he  diet  not  so 
plead  guilty  to  such  indictments."  A  motion 
by  the  state  for  a  new  trial  was  made  and  over- 
ruled, findings  of  fact  were  made  by  the  court 
in  accordance  with  the  verdict  of  the  jury,  and 
judgment  was  rendered  by  the  court  revoking 
the  sentences  and  the  pleas  of  guilty,  award* 
ing  the  accused  a  trial  in  each  case,  ordering 
his  release  from  confinement  in  the  peniten- 
tiary, directing  the  warden  to  deliver  him  to 
the  jailer  of  Marion  county,  and  directing  the 
issuance  of  warrants  for  his  arrest  and  commit- 
ment to  the  jail  of  such  county  pending  the 
trials  to  be  had.  The  state  in  various  ways  in- 
terposed objections  to  the  jurisdiction  of  the 
court,  and  to  the  sufiSciency  of  the  facts  al- 
leged and  proved,  interposed  the  Statute  of 
Limitations  in  bar  of  the  proceedings,  and  ob- 
jected to  the  admissibility  of  some  of  the  plain- 
tiff's evidence,  and  preserved  proper  excep- 
tions to  all  adverse  rulings. 

Before  proceeding  to  the  discussion  of  the 
questions  presented  by  counsel  ad  being  in- 
volved in  this  case,  it  would  be  well  to  state 
that  it  is  admitted  by  counsel  that  the  proceed- 
ings in  the  lower  court  were  civil  in  their  nat- 
ure, and  not  criminal,  and  that  the  remedy  of 
petition  in  error,  and  not  appeal,  is  the  proper 
remedy  in  this  court. 

The  first  question  presented  by  the  state, 
which  was  the  defendant  below  and  is  the 
plaintiff  in  error,  is  that  the  court  below  had 
no  jurisdiction  to  hear  or  determine  any  of  the 
matters  in  controversy  in  this  case,  no  power 


trbppendinff  a  writ  of  error.  Moke  v.  Brackett,  28 
Tez.443. 

But  *'only  such  errors  in  fact  can  be  assigned  as 
are  consistent  with  the  record  on  a  writ  of  error 
coram  nobi$,^^    Williams  v.  Edwards,  34  N.  C.  118. 

A  flndlnir  of  fact  by  the  court  cannot  be  contra- 
dicted on  such  a  writ  Williams  v.  Edwards,  supra; 
Richardson  v.  Jones,  12  Gratt.  68. 

Such  a  writ  win  not  reach  facts  found  by  referoet 
court,  or  Jury.  Bronson  v.  Schulteo,  104  U.  8. 410, 
26  L.  ed.  797. 

So  in  HlUman  v.  Chester,  12  Heisk.  84,  it  is  held 
that  the  writ  will  not  reach  a  fact  directly  passed 
upon  in  judgment. 

A  writ  of  error  coram  nobis  is  the  remedy  where 
a  judgment  is  rendered  on  a  barred  debt  without 
notice,  appearance,  or  defense  by  the  defendant. 
Merritt  v.  Barks,  6  Humph.  882. 

Also  to  review  a  judgment  rendered  without  no- 
tice on  a  bond  signed  only  in  blank.  Wynne  v. 
Governor,  1  Terg.  149,  24  Am.  Dec.  448. 

Also  where  a  judgment  by  default  is  taken  by 
plaintiff ^s  attorney,  who  fraudulently  suppressed  a 
plea  and  deposition  furnished  him  by  defendant's 
attorney.    Tucker  v.  James,  12  Heisk.  883. 

So  where  all  litigated  cases  were  continued  and  a 
case  was  afterwards  taken  up  and  disposed  of  in 
the  absence  of  a  party  and  his  attorney,  a  writ  of 
error  coram  nobis  was  held  a  proper  remedy. 
Crouch  V.  MulUnix,  1  Heisk.  478. 

But  not  in  case  of  a  default  judgment  merely 
because  a  declaration  had  been  made  by  some  one 
not  shown  to  the  effect  that  no  litigated  case  would 
be  tried  that  term.  Thurston  v.  Belote,  12  Heisk. 
'^49. 

A  judgment  jointly  confessed  for  fine  and  costs 
cannot  be  shown  on  a  writ  of  coram  nobis  to  have 
been  entered  by  mistake  for  more  than  the  sureties 
authorized.   State  v.  Disney,  5  Sneed,  G08. 
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Under  a  code  provision  which  regulates  the  writ 
of  error  coram  nobis,  and  allows  it  for  a  review  by 
a  court  of  its  own  judgment,  the  court  cannot  on 
such  a  writ  inquire  into  the  proceedings  of  arbitra- 
tors.   McKinney  v.  Western  Stage  Co.  4  Iowa,  420. 

The  writ  was  issued  in  several  cases  in  Mississippi 
and  Kentucky  to  quash  a  forthcoming  bond.  In 
Miller  V.  Patton,  8  Bmedes  &  M.  488,  the  court  re- 
fused to  quash  the  bond  because  it  had  become  a 
judgment  and  nothing  was  said  about  the  scope  of 
the  writ. 

In  Parkinson  v.  Waldron,  7  Smedes  &  M.  189,  it  is 
said  that  if  the  motion  was  considered  merely  as  a 
mode  of  bringing  up  the  merits  of  the  case  under  a 
writ  of  error  coram  nobis,  and  not  as  an  independ> 
ent  motion  to  quash  the  forthcoming  bond,  and 
upon  investigation  it  should  appear  that  the  bond 
was  absolutely  void,  the  court  might  perhaps  so 
declare  it;  but  in  Fellows  v.  Griffin,  9  Smedes  A  M. 
802,  it  is  said  that  this  was  not  deciding  that  the 
judgment  on  the  motion  was  a  correct  mode  of 
bringing  up  the  merits  of  the  writ  of  error  or  that 
a  defective  bond  could  be  reached  by  such  writ  of 
error. 

In  Keller  v.  Scott,  2  Smedes  &  M.  82,  the  writ  was 
issued  on  behalf  of  a  surety  on  a  forthcoming 
bond. 

In  Williams  v.  Clay,  5  Litt  (Ky.)  66,  the  writ  of 
error  coram  vobis  was  issued  to  quash  an  execution. 

The  practice  in  these  states  seems  to  be  peculiar 
to  them. 

Right  to  the  uyriL 

In  Combs  v.  Carter,  1  Dana,  178,  it  Is  said  that  the 
writ  of  error  coram  vobis  issues  as  a  matter  of 
right,  but  this  case  was  one  arising  under  the  Ken- 
tucky Act  of  1803. 

In  Tyler  v.  Morris,  20  N.  C.  487, 84  Am.  Dec.  895, 
and  Ribout  v.  Wheeler,  Sayer,  106,  it  is  said  that  the 
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question  of  plaintiff's  exercise  of  ordinary 
care,  in  the  circumstfinces,  was  presented. 
Both  of  these  issues  were  finally  given  to  the 
jury  as  questions  of  fact ;  but  m  the  first  in- 
stance the  court  was  called  upon  to  meet  them 
by  an  instruction  asked  by  defendant,  in  the 
nature  of  a  demurrer  to  the  evidence.  That 
instruction  was  refused",  and  error  is  now  as- 
signed upon  that  ruling. 

1.  Prom  the  outline  already  given  of  plain- 
tiff's case,  it  will  be  seen  that  he  was  a 
laborer  under  the  orders  of  the  foreman, 
Klein,  and  at  the  time  of  the  accident  sub- 
ject to  the  sole  authority  of  the  latter. 

It  is  a  part  of  the  personal  duty  of  the  mas- 
ter to  give  direction  to  the  work  he  under- 
takes, and  to  prescribe  the  system  or  method 
of  conducting  it.  In  so  doing,  he  must  use  or- 
dinary care  for  the  safety  of  those  engaged  in 
his  service.  Accordingly,  it  has  been  held 
that  the  omission  to  adopt  and  to  enforce 
rules  necessary  for  the  reasonably  safe  man- 
agement of  a'  business  as  complex  and  as 
hazardous  to  life  and  limb  as  that  here  in 
view  may  sometimes  form  the  basis  for  a  find- 
ing of  negligence  on  the  part  of  the  master. 
Reagan  v.  St.  LouiSy  K.  <fi  N,  TV.  R.  Co. 
(1887, )  93  Mo.  348,  12  West.  Rep.  367 ;  Ahel 
V.  Delaware  dtH.  Canal  Co,  (1891.)  128  N.  Y. 
6t$2 :  WhittaJcer  v.  Delaware  c&  H.  Canal  Co. 
(1891,)  126  N.  Y.  544.  Such  holdings  rest 
upon  the  same  principle  that  supports  the 
rule  of  liability  ^or  defects  in  the  plant  or 
appliances.  As  has  lately  been  tersely  said 
in  a  case  which  received  very  thorough  con- 
sideration, '*a  master  is  no  less  responsible 
to  his  workmen  for  personal  injuries  caused 
by  a  defective  system  of  using  machinery 
than  for  injuries  caused  by  a  aefect  in  the 
machinery  itself."  Lord  Watson  in  Shnith 
V.  BaJcer,   (1891,)  L.  R.  16  App.'  Cas.  353. 

Rules,  however,  arc  but  one  means  of  giving 
direction  to  the  master *s  work.  Its  guidance, 
as  to  details,  is  often  necessarily  intrusted  to 
managers,  foremen,  and  others.  By  what- 
soever name  such  a  superior  employe  may  be 
called,  his  relation  to  the  subordinates  acting 
under  his  orders  is  not  that  of  a  fellow- work- 
man in  respect  tu  his  performance  of  the 
master's  function  of  directing  them  and  the 
work  in  his  charge. 

In  the  case  before  us,  defendant  placed  plain- 
tiff under  the  control  of  the  section  foreman, 
Klein,  as  to  the  mode  and  manner  of  perform- 
ing the  labor  he  had  engaged  to  do.  Any 
want  of  ordinary  care  on  the  part  of  the  fore- 
man in  commanding  that  labor  involved  a 
breach  of  the  master's  duty  mentioned,  and 
cannot  justly  be  regarded  as  the  negligence 
of  a  fellow  servant.  It  is  not  thought  need- 
ful to  discuss  this  proposition  further  at  this 
time,  in  view  of  the  attention  it  has  received 
here  of  late.  Stephens  v.  Hannibal  d  St.  J. 
R.  Co.  (1888, )  96  Mo.  207  ;  Dayhnrtth  v.  Han- 
nibal <fc  St.  J.  R.  Co.  (1890,)  103  Mo.  570. 

Plaintiff  assuredly  assumed  all  ordinary 
and  usual  risks  of  the  service  in  which  he 
engaged,  but  he  did  not  assume  unknown 
perils,  arising  from  any  omission  of  rea- 
sonable care  in  the  performance  of  the 
master's  duty  of  control  of  the  work  in  hand. 
That  duty  wa«  devolved  upon  the  section 
foreman  by  defendant,  and  in  its  discharge 
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the  law  required  him  to  use  common  pru- 
dence to  so  direct  the  movements  of  those  sub- 
ject to  his  orders  as  not  to  expose  them  to  any 
greater  danger  than  was  usually  incident  to 
the  employment.  We  think  the  plaintiff'^ 
testimony  tends  to  show  a  want  of  such  care 
on  the  foreman's  part. 

The  facts  leading  up  to  the  accident  have 
been  already  stated,  and  need  not  be  repeated. 
It  may  be  that  the  plaintiff's  injury  should 
be  ascribed,  as  a  matter  of  fact,  solely  to  his. 
fall  near  the  track,  and  to  the  delay  it  occas- 
ioned ;  but  we  believe  it  cannot  be  declared, 
as  a  conclusion  of  law,  that  it  might  not 
reasonably  be  found  to  have  been  caused  by 
the  foreman's  neg[ligence  in  keeping  the  men 
at  their  posts,  trying  to  remove  the  naud-car, 
until  too  late  to  afford  them  opportunity  for 
escape  from  the  danger  of  a  collision,  and 
thereby  subjecting  plaintiff  to  a  greater  risk 
than  his  service  ordinarily  involved. 

The  foreman,  it  is  true,  gave  them  no  ex- 
press command  to  lift  the  car  off,  but  hisactft 
were  an  unmistakable  order,  to  that  effect. 
There  was  little  time  for  speech.  Action  waa 
the  eloquence  for  the  occasion.  All  present 
knew  that  the  passenger  train  had  the  right 
of  way,  and  their  united  efforts  indicated 
that  they  interpreted  alike  the  foreman's  con- 
duct as  a  direction  to  follow  his  leadership 
in  tne  attempt  to  clear  the  track. 

The  place  which  fell  to  plaintiff's  lot  in 
lifting  was  probably  the  most  dangerous 
around  the  car.  As  the  middle  man  of  three, 
on  the  side  furthest  from  the  coming  train,  he 
stood  between  the  rails  until  the  foreman's 
order  to  "  let  go. "  It  required  a  lonjter  time 
to  reach  a  place  of  safety  from  his  position 
than  from  that  of  any  of  the  other  men. 

Reviewing  the  wliiole  evidence,  we  think 
it  was  fairly  a  case  for  triers  of  fact  to  say 
whether  or  not  the  foreman  allowed  him 
reasonably  sufficient  time  to  escape  the  im- 
pending danger,  and,  if  not,  whether  the  omis- 
sion to  do  so  constituted  nesrligence  in  di- 
recting and  managing  the  car  and  men,  and 
whether  or  not  such  negligence  (or  want  of 
ordinary  care  in  the  circumstances)  was  the 
direct  cause  of  plaintiff's  injury. 

These  elements  made  up  the  case  stated  ia 
the  petition.  No  negligence  in  the  manage- 
ment of  the  locomotive  or  train  was  asseit^ 
or  need  be  discussed. 

It  seems  almost  unnecessary  to  observe 
that  there  is  no  room  in  this  case  for  the 
application  to  plaintiff's  conduct  of  the 
maxim,  volenti  non,  etc.  The  risk  occa- 
sioned by  the  foreman's  negligejice,  which 
forms  the  gist  of  defendant's  present  liabil- 
ity, was  of  such  a  nature  as  could  not  have 
been  previously  known  to  plaintiff  by  any 
ordinary  exercise  of  care  or  foresight ;  and  it 
cannot,  we  think,  be  reasonably  regarded  as^ 
one  of  the  usual  perils  of  the  master's  serv- 
ice, in  which  plaintiff  embarked. 

In  this  connection  it  may  be  well  to  notice 
one  of  defendant's  exceptions,  touching  the 
refusal  of  its  request  for  the  following  in- 
struction, viz.  : 

"The  court  instructs  the  jury  that,  when 
plaintiff  entered  into  the  employment  of 
defendant  as  a  section  hand,  he  assumed 
all  risk  of  injury  usually  incident  to  the  serv> 
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ices  he  engaged  to  perform ;  and  if  the  jury 
believe  from  the  evidence  that,  when  plaintiff 
undertook  to  work  for  defendant  on  its  track, 
he  tmew  that  in  goin^  to  and  from  his  work 
he  would  be  required  to  travel  on  the  track 
on  hand-cars,  and  that  trains  were  run  over 
the  road  at  regular  and  irregular  times  with- 
out notice  to  section  men,  then  he  assumed  all 
risks  usually  incident  to  passing  and  at- 
tempting to  pass  such  trainis. " 

In  declining  to  so  instruct,  we  think  there 
was  no  error.  Whatever  may  be  the  nature 
and  extent  of  the  usual  risks  of  such  a  service, 
as  to  which  this  case  requires  no  expression 
of  opinion,  it  is  clear  that  omission  of  ordinary 
care  in  the  conduct  and  direction  of  the  busi- 
ness is  not  one  of  such  risks.  Negligence  in 
the  performance  of  an^  personal  duty  of  the 
master  is  not,  speaking  generally,  such  a 
peril  as  an  employ^  should  reasonably  ap- 
pi^hend  or  be  considered  to  assume.  Dangers 
arising  from  such  neglig[ence  cannot  justly 
be  regarded  as  ordinary  risks  of  the  employ- 
ment. The  instruction  was  hence  irrelevant 
to  the  only  issue  on  which  plaintiff  claimed 
a  right  of  recovery  on  the  facts. 

2.  We  next  view  the  case  with  reference  to 
the  plea  that  plaintiff's  negligence  should 
bar  his  recovery  of  damaees. 

''There  is  a  clear  and  logical  distinction 
between  a  defense  resting  upon  the  assump- 
tion of  risks  and  that  predicated  upon  such 
negligence.  Even  if  a  servant  encounters,  in 
the  service,  perils  which  are  held  unusual  and 
extraordinary,  h^  is  nevertheless  bound  to  use 
ordinarv  care  to  avoid  injury  thereby.**  Al- 
corn's  Case,  (Mo.)  18  8.  W.  Rep.  188,  (decided 
at  this  term. )  That  care  is  to  be  j  udged  from 
the  standpoint  furnished  by  the  facts  of  the 
particular  case,  and  also  by  considering,  as  a 
very  discriminating  judge  has  recently  re- 
marked, ** under  what  exigency  he  acted; 
that  is  to  say,  the  exigency  legitimately  may 
affect,  not  only  the  question  how  far  he  ap- 
preciated or  ought  to  have  appreciated  the 
danger,  but  also  how  far  he  could  run  a  risk 
known  to  be  greater  than  prudently  could 
be  incurred  under  ordinary  circumstances, 
witiiout  losing  his  right  to  recover  in  case 
he  was  hurt."  Fomeroy  v.  Westfield  (1891), 
154  Mass.  462.  So  in  passing  on  this 
plaintiff's  conduct  in  obeying  the  tacit  di- 
rection of  the  foreman,  and  in  standing  to 
his  work  until  ordered  to  ''let  go  and  get 
away,"  we  must  bear  in  mind,  not  only 
the  servant's  general  duty  of  obedience,  but 
the  self-evident  danger  to  defendant's  pas- 
sengers on  the  train  in  event  of  a  collision 
with  the  hand -car.  It  is  true  that  in  this 
instance  the  locomotive  tossed  the  car  from 
the  track  without  damage  to  the  train  or  its 
cargo ;  but  the  possibility  of  serious  injury 
from  such  a  meeting  was  obvious,  at  least  to 
an  experienced  railroad  man,  if  indeed  it  is 
not  a  matter  of  common  knowledge. 

Persons  are  justified  in  taking  somewhat 
greater  risks  to  protect  human  life  or  limb  than 
would  be  sanctioned  in  other  circumstances. 

In  view  of  all  the  facts  before  us,  we  are 
of  opinion  that  it  cannot  properly  be  said  that 
the  act  of  the  plaintiff,  in  remaining  at  his 
post,  to  aid  in  averting  the  possibility  of  a 
collision,  until  his  superior  pronounced  the 
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effort  hopeless,  w^as  negligent,  as  a  matter  of 
law.  We  think  bis  conduct  falls  within  the 
protection  of  the  rule  that  has  been  sometimes 
stated  to  be  that  if  "the  master  orders  the 
servant  into  a  situation  of  danger,  and  he 
obeys,  and  is  thereby  injured,  the  law  will 
notdeny  him  a  remedy  against  the  master 
on  the  ground  of  contributory  negligence, 
unless  the  danger  was  so  glaring  that  no  pru- 
dent man  would  have  entered  it,  even  where, 
like  the  servant,  he  was  not  entirely  free  to 
choose.  **  Stephens  v.  Hannibal  d  8t,  J.  E,  Co. 
(1888,)  96  Mo.  212;  Keegan  v.  Kavanaugh^ 
(1876,)  62  Mo.  280. 

This  rule,  closely  viewed,  amounts  to  noth- 
ing more  than  a  statement  that,  in  determining 
what  is  ordinary  care  on  the  part  of  a  given 
individual,  all  the  circumstances  of  his  posi- 
tion should  be  regarded,  including,  in  casea 
like  the  present,  the  servant's  orders,  the  de- 
mands of  his  duty,  the  apparent  risk  to  be 
met,  and  the  purpose  of  his  action,  no  lesa 
than  his  physical  surroundings. 

Having  weighed  all  these  considerations, 
unless  the  case  then  discloses  that  the  risk 
was  such  as  would  not  be  taken  by  a  man 
of  common  prudence,  so  situated,  the  court 
cannot  justly  declare  the  assumption  of  that 
risk  by  a  servant,  in  obedience  to  orders,  aa 
negligence.  To  warrant  such  declaration 
by  the  court,  as  has  often  before  been  said,  it 
must  be  satisfied  that  no  other  conclusion  is. 
fairly  deducible  from  the  evidence,  giving 
plaintiff  the  benefit  of  every  favorable  in- 
ference that  may  be  reasonably  drawn  from  it. 
Beeke  v.  Missaun  Pac,  R,  Co.  (1890,)  102  Mo. 
544,  9  L.  R.  A.  167 ;  Barry  v.  Hannibal  <ft  8t. 
J.  R.  Co.  (1688, )  98  Mo.  62.  Here  we  are  not 
so  satisfied,  but,  on  the  contrary,  regard  the 
issue  of  plaintiff's  negligence  as  a  proper  one 
for  the  jury. 

The  only  reasonable  inferences  of  negli- 
gence on  his  part,  suggested  by  the  testi- 
mony, arise  from  his  remaining  so  lon^  at 
his  post  of  work  with  the  foreman,  in  view 
of  the  coming  train  ;  and  from  his  falling, 
outside  the  track,  afterwards,  in  the  effort 
to  escape.  As  to  the  first  of  these  acts  the 
jury  were  plainly  told  by  the  fourth  in- 
struction for  defendant  that  if  they  found 
"  that  plaintiff  saw  the  approaching  train,  and 
at  tbettime  he  undertook  to  remove  the  hand- 
car from  the  track  the  danger  of  a  collision 
with  the  hand-car  was  manifest  to  any  sec- 
tion man  of  ordinary  care  and  caution,  and 
that,  after  such  danger  was  so  manifest, 
plaintiff  had  time,  by  the  exercise  of  reason- 
able care,  to  get  out  of  the  way,  then  it  was 
the  duty  of  plaintiff  to  abandon  the  hand-car 
and  get  out  of  danger,  regardless  of  the  orders 
of  the  foreman  or  his  duty  to  defendant  to  re- 
move the  car ;  and,  failing  to  do  so,  he  cannot 
recover,  and  the  verdict  must  be  for  the  de- 
fendant. " 

As  to  the  second  (plaintiff's  fall),  the 
court,  in  defendant's  third  instruction,  de- 
clared that  if  the  foreman  notified  plaintiff 
to  get  out  of  the  wa^  in  time  for  a  section 
man  of  ordinary  vigilance  and  judgment 
to  avoid  danger  from  collision,  the  findine 
should  then  be  for  defendant.  So  that,  had 
the  jur^  found  plaintiff  wanting  in  ordinary 
care  with  respect  to  either  of  these  phases  of 
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the  case,  they  were  bound  to  return  a  verdict 
for  defendant,  under  the  instructions.  Their 
finding  for  plaintiff  consequently  nep^atived 
any  negligence  of  the  plaintiff  in  the  circum- 
stances. 

8.  We  now  reach  defendant's  exceptions 
to  rulinfs  upon  the  other  instructions. 

It  is  claimed  that  those  given  for  the  plain- 
tiff submit  a  different  sort  of  negl  igence  to  the 
jury  as  actionable  from  that  counted  upon. 
Negligence  on  the  part  of  the  foreman, 
^Klein,  ''in  so  running  the  hand-car,'*  is 
charged  in  the  petition,  after  a  statement  of 
the  substance  of  the  facts  we  have  mentioned 
above,  preceding  plaintiff's  injury. 

It  isinsisted  that  no  ne^li^ence  m"*  running" 
the  car  was  shown  ;  but  it  is  evident  that  that 
term  was  employed,  and,  in  the  connection 
in  which  it  appears,  should  fairly  be  con- 
strued, to  mean  "  operating**  the  car ;  and  in 
that  expression  may  reasonably  be  compre- 
hended the  management  of  the  men  engaged 
In  its  operation. 

The  petition  is  unnecessarily  prolix  in 
furnishing  the  particulars  of  the  occur- 
rence. Defendant  could  not  possibly  have 
misunderstood  the  nature  of  the  plaintiff's 
grievance  alleged  in  it.  All  the  plain- 
tiff's instructions  place  his  right  of  action 
solely  on  the  ground  of  Klein's  negli- 
gence in  the  direction  of  the  car  and  men. 
They  are  verbose,  and  need  not  be  quoted  as 
models  for  imitation ;  but  each  requires  a 
finding  of  negligence  or  "'  want  of  proper  care 
and  caution**  on  the  part  of  Klein,  in  the 
management  of  the  hand -car,  as  essential  to 
plaintiff's  recovery.  They  are  not  as  explicit 
in  all  respects  as  might  be  desired  ;  but  any 
defects  in  them,  in  this  regard,  are  cor- 
rected by  the  limitations  in  those  given 
at  the  instance  of  defendant.  In  the  Tatter 
the  jury  were  told  (1)  not  to  consider  any 
evidence  of  the  speed  of  the  train,  or  that  ft 
did  not  stop,  or  of  the  acts  or  omissions  of 
the  train  men ;  (2)  that  the  verdict  should  be 
for  defendant,  if  Klein  used  ordinary  care 
in  attempting  to  remove  the  hand-car  from 
the  track  after  the  train  came  in  sight  and 
the  injury  of  plaintiff  was  caused  by  acci- 
dent, witliout  negligence  of  the  foreman; 
while  defendant's  third  and  fourth  instruc- 


tions, mentioned  already  in  the  second  para- 
graph of  this  opinion,  presented  for  decision 
the  question  of  plaintiff's  exercise  of  reason- 
able care  for  his  own  Safety. 

Reading  the  instructions  together,  as  they 
should  be  read,  we  do  not  discern  in  them 
any  material  error,  to  the  prejudice  of  de- 
fendant's substantial  rights  upon  the  merits. 
Rev.  Stat.  1889,  ^|:§  2100,  2303.  We  think 
they  assert  correctly  the  principles  of  liabil- 
ity hereinbefore  announced,  and  only  permit 
a  recovery  by  plaintiff  in  conformity  thereto. 

The  defendant's  instructions  closely  con- 
fined the  inquiry  as  to  the  proximate  cause  of 
plaintiff's  injury  to  a  consideration  of  the 
foreman's  negligence  in  the  matter  of  at- 
tempting to  remove  the  hand-car  from  the 
track,  and  declared,  in  effect,  (in  the  third) 
that,  if  he  gave  plaintiff  sufficient  time  for 
escape  to  have  enabled  a  section  man  of  ordi- 
nary vigilance  to  avoid  the  danger  of  coHi- 
sion,  there  could  be  no  recovery. 

Under  these  instructions  the  jury  would 
have  been  bound  to  find  for  defendant  if  they 
believed  the  fall  of  plaintiff,  in  his  haste  to 
escape,  to  have  been  the  efficient  cause  of  his 
injury,  or,  indeed,  if  they  found  that  cause 
to  have  been  any  other  than  the  foreman's 
negl  igence,  already  indicated. 

4.  Respecting  the  errors  assigned  upon  the 
refusal  of  other  requests  for  instructions,  all 
that  need  be  said  is  that  the  findings  for 
which  the  latter  call  were  necessarily  em- 
braced in  the  findings  upon  the  instructions 
which  the  court  gave.  The  refusal  of  such  re- 
quests is  not  error  in  a  civil  action,  where  this 
court,  viewing  the  case  broadly  on  its  merits, 
is  of  opinion  that  such  ruling  did  not  in- 
juriously affect  the  substantial  rights  of  the 
appellant.  Hanififrd  v.  Kan&as  City,  (1H80,) 
108  Mo.  182 ;  Rev.  Stat.  §§  2100,  2303.  Such 
is  our  opinion  here. 

5.  No  point  is  made  upon  the  instruction 
touching  the  measure  oi  damages,  or  upon 
the  award  thereunder. 

The  case  bears  many  points  of  resemblance 
to  Stephens  v.  Hannibal  d  St.  J.  B.  Co., 
(1888,)  96  Mo.  207,  and  in  the  main  is  gov- 
erned by  the  same  general  principles. 

The  judgment  is  c^rmed. 

All   the  Judges  of  this  division  concur. 
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Edward  A.  STEVENS  et  al,  Plffs.  in  Err., 
ST.  MARY'S  TRAINING  SCHOOL  et  al. 
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An  i^Jnnetioii  camiot  be  g^ranted  to  pre- 
vent a  board  o^  eonnty  eommlosioners 
from  maldnfi^  an  llle£^  contract  or  ille- 
gal appropriatloD,  at  least  where  there  is  DOthinff 
to  show  that  the  remedy  to  prevent  enforcing 
any  llleffal  act  of  the  board  would  not  be  equally 
effective. 


(January  10, 1806,) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  judgment  refusing  to 
restrain  defendants  from  entering  into  a  con- 
tract in  reference  to  the  education  of  certahi 
children.    Afflrmed. 

Statement  by  Marrader*  </..* 

This  is  a  bill  filed  on  January  18,  ld89, 
in  the  circuit  court  of  Cook  county  by  Ed- 
ward A.  Stevens  and  John  M.  Stiles,  of  the 
city  of  Chicago,  in  said  county,  in  behalf 


NOTB.— In  respect  to  injunctions  to  prevent  the  I  tlon  the  above  case  is  very  closely  connected,  see 
passage  of  municipal  ordinances,  with  which  ques- 1  note  to  Roberts  v.  LoulsviUe  (Ky.)  18  L.  R.  A  844, 
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of  themselves,  as  citizens  and  taxpayers,  and 
on  behalf  of  all  other  citizens  and  taxpayers 
who  may  choose  to  be  made  parties,  against 
St.  Mary's  Training  School,  a  corporation 
organized  under  the  laws  of  Illinois,  and  its 
oMcers,  the  board  of  commissioners  of  Cook 
county,  and  its  members,  and  Qeorge  R. 
Davis,  the  treasurer  of  Cook  county,  for  the 
purpose  of  enjoining  said  school  and  its  offi- 
cers from  setting  up  or  prosecuting  against 
said  countv  any  claim  for  aid  or  compensa- 
tion for  the  subsistence,  shelter,  clothing, 
care,  or  instruction  of  its  wards  or  inmates, 
and  from  making  any  contract  with  said 
county  with  reference  to  such  aid  or  com- 
pensation, and  for  the  purpose  of  enjoining 
said  board,  and  its  memoers  and  agents, 
from  approving  or  ordering  paid  any  such 
claim,  and  from  making  any  such  contract, 
and  from  doinf  anything  to  promote  or  abet 
the  payment  of  any  sucn  aid  or  compensa- 
tion, or  the  making  of  any  such  contract, 
and  for  the  purpose  of  enjoining  said  county 
treasurer  from  paying  out  of  any  public 
funds  in  his  custody  any  sum  of  money 
whatever  on  any  claim  of  said  school,  or  for 
its  aid,  or  for  compensation  to  it  for  such 
subsistence,  shelter,  clothing,  care,  or  in- 
struction. A  preliminary  injunction  was 
granted,  in  accordance  with  the  prayer  of 
the  bill.  A  demurrer  was  filed  to  the  bill 
by  the  training  school  and  its  officers, 
which  was  ordered  to  stand  as  the  demurrer 
of  all  the  defendants.  The  cause  was  heard 
upon  said  demurrer,  as  the  demurrer  of  all 
the  defendants,  and  upon  such  hearing  the 
circuit  court  dismissed  the  bill  for  want  of 
equity.  The  present  appeal  is  prosecuted 
from  such  decree  of  dismissal. 

The  bill  alleges  that  said  school  or  cor- 
poration, and  its  officers,  propose  and  in- 
tend to  procure,  out  of  the  public  funds  of 
the  coun^,  money  to  aid  it,  and  for  its  use 
and  benent ;  that  said  corporation  is  a  school 
and  institution  under  church  control,  within 
the  meaning  of  section  8  of  article  8  of  the 
Constitution  of  this  state ;  that  said  board  and 
its  members  i)ropose  and  intend  to  aid  and 
abet  the  said  interest  of  such  church  school 
by  contracting  to  pa^  said  moneys,  and  by 
approving  quarterly  its  claims,  and  ordering 
the  same  paid  :  that  said  treasurer  intends  to 
pay  said  approved  claims;  that  said  pro- 
posals and  intentions  involve  violations  of 
the  public  trusts  reposed  in  said  board  and 
in  said  treasurer,  in  that  the  same  are  con- 
ti*ary  to  the  form  and  effect  of  said  con- 
stitutional provision;  that  said  corporation 
was  instituted,  and  has  been  and  is  main- 
tained, as  an  instrumentality  of  the  Roman 
Catholic  Church :  that  one  of  its  main  pur- 
poses is  to  effectuate  the  religious  objects  of 
•said  church;  that  said  church  is  provided 
with  a  most  efficient  organization,  and  is 
able  to  swa^  its  members  in  all  matters  in- 
volving their  religion;  that  it  deems  itself 
specially  and  exclusively  commissioned  to 
teach  religious  truths ;  that  it  has  an  elabo- 
rate scheme  of  religious  doctrines,  whose  ac- 
ceptance its  priests  and  adherents  strive 
earnestly  to  promote;  that  its  policy  is  to 
control  the  education  of  the  young,  and  to 
surround  them  with  its  influence ;  that  said 
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training  school  is  governed  and  controlled, 
in  accordance  with  said  policy,  by  priests 
and  laymen  devoted  to  said  church,  zealous 
to  promote  its  designs,  and  obeying  its 
wishes  without  dissent ;  that  the  consequence 
of  sending  a  minor  child  to  said  school  is  to 
put  him  in  training  to  become  a  Roman 
Catholic  churchman;  that  the  governing 
purpose  to  be  effected  by  said  school  is  to 
mold  the  inmates  thereof,  as  much  as  possi- 
ble, into  Roman  Catholic  Church  members ; 
that  no  other  teaching  except  that  of  said 
church  is  tolerated  at  said  school,  and  all  of 
the  teachers  are  members,  and  most  of  them 
ecclesiastics,  of  that  Church ;  that  for  a  num- 
ber of  vears  said  board  have  contracted  with 
said  school  for  the  reception  into  it  of  boys 
sent  there  as  provided  by  the  "Act  to  Pro- 
vide for  and  to  Aid  Training  Schools  for 
Boys,"  approved  June  18,  1888,  for  their 
subsistence,  clothing,  shelter,  instruction, 
and  training  during  their  residence  there, 
and  for  the  payment  to  said  school,  out  of 
the  public  funds  in  the  custody  of  the  county 
treasurer,  various  graded  sums  per  month 
for  each  of  said  boys  so  sent ;  that  by  means 
thereof  large  sums  of  money  have  been  mis- 
appropriated unwarrantably,  and  in  con- 
tempt of  said  constitutional  provisions ;  that 
the  most  recent  of  said  contracts  expired  by 
its  terms  on  December  81,  188H,  that  by  a 
decision  of  the  Supreme  Court  of  IlliiyDis 
the  members  of  said  board  and  the  officers 
of  said  school  were  well  advised  of  the  ille- 
gality of  such  misappropriation  of  the  pub- 
lic funds,  and  of  such  contracts  in  relation 
thereto,  yet  in  despite  thereof  the  said 
school,  its  officers  and  management,  have 
presented  for  allowance  to  said  ooard  a  claim 
in  aid  of  said  school,  pursuant  to  said  con- 
tract expiring  December  81,  1888,  and  for 
the  quarter  at  that  date  terminating,  amount- 
ing to  the  sum  of  $2,818,  and  have  applied 
to  said  board  to  renew  their  contract  on  the 
old  terms  for  another  year ;  that  complainants 
have  been  informed  and  believe  that  said 
board,  unless  enjoined  therefrom,  will  affirm 
and  order  paid  said  claim  of  $2,818,  and  re- 
new said  contract ;  that,  from  inquiry  made 
and  information  acquired,  complainants  aver 
that  members  of  said  board,  in  number  suffi- 
cient to  approve  said  claim  and  said  con- 
tract, and  to  order  the  same  paid  and  exe- 
cuted, "are  already  pledged,,  in  secret,  to 
the  promoters  of  said  claim  and  contract;'' 
that  said  school  refrains  as  much  as  possible 
from  permitting  its  constitution,  rules,  by- 
laws, and  operation  to  be  known,  and  secrecy 
governs  the  conduct  of  those  interested  in  its 
management;  that  this  reticence  is  observed 
for  the  reason  that  the  real  rules  by  which 
said  school  is  administered  could  not  be 
definitely  expressed  without  manifesting  the 
fact  that  said  school  has  the  character  of  a 
purely  Roman  Catholic  institution ;  that,  in 
the  hope  that  said  school  may  appear  in  the 
eyes  of  non-Catholics  as  a  nonsectarian  in- 
stitution, and  for  the  purpose  of  obtaining 
in  its  aid  payments  out  of  the  public  funds, 
the  promoters  of  said  school  pretend  and 
claim  that  it  has  not  a  church  or  sectarian 
character,  and  that  there  is  nothing  in  its 
character  that  stamps  it  as  such ;  that  the 
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control  of  said  institution  has  been  from  the 
first,  and  is  intended  to  be,  in  the  care  of 
those  who  have  special  favor  for  the  Roman 
Catholic  Church  and  its  religious  interests, 
and  will  allow  its  wishes  to  govern  their 
conduct  in  reference  to  said  school.  The 
bill  pravs  that  all  contracts  of  said  school 
with  reference  to  the  payment  to  it,  out  of 
any  of  the  public  funds  of  said  county,  of 
anv  claim  for  aid  or  compensation  for  the 
subsistence,  shelter,  clothing,  care,  or  in- 
struction of  any  of  its  wards  or  inmates,  and 
especially  the  contract  mentioned  as  expir- 
ing December  81,  1888,  mav  be  decreed  and 
adjudged  wholly  void  and  of  no  binding 
effect,  and  that  an  injunction  may  issue 
against  said  school  and  its  officers,  said  board 
and  its  members,  and  said  county  treasurer, 
enjoining  them  in  manner  and  form  as  above 
stated. 

Mr.  F.  C.  Russell  for  plaintiffs  in  error. 
Mr.  George  W.  Smith  for  defendants  in 
error. 

Maifrnder*  J.,  delivered  the  opinion  of 
the  court : 

The  bill  in  this  case  was  demurred  to,  and 
therefore  its  statements  must  be  assumed  to 
be  true.  It  alleges  that  the  defendant  in 
error,  the  St.  Mark's  Traininf  School,  is  a 
corporation  which  is  controlled  by  the  Roman 
Cawolic  Church ;  and  that  the  board  of  com- 
missioners of  Cook  county  has  made  contracts 
with  said  corporation  for  the  payment  to  it, 
out  of  the  funds  of  the  countv,  of  certain 
moneys,  for  the  instruction  and  training  of 
boys  committed  to  its  care.  That  such  con- 
tracts are  void,  and  such  payments  illegal, 
is  settled  by  the  decision  oi  this  court  in 
Ckx^  County  v.  Chicago  IndustricU  School  for 
GirU,  125  111.  540,  1  L.  R.  A.  487.  It  was 
there  held  that  county  boards  in  this  state 
have  no  power  to  appropriate  county  funds 
in  aid  or  support  of  sectarian  schools,  or  of 
any  school  controlled  by  a  church.  The 
Constitution  of  Illinois  is  very  emphatic 
upon  this  subject,  and  the  language  in  which 
its  meaning  is  expressed  is  too  plain  to  be 
misimderstood.  Section  8  of  article  8  of  that 
instrument  is  as  follows:  "NeiUier  the 
General  Assembly  nor  anv  county,  city, 
town,  township,  school  district,  or  other 
public  corporation  shall  ever  make  any  ap- 
propriation or  pay  from  any  public  fund 
whatever  anything  in  aid  of  any  church  or 
sectarian  purpose,  or  to  help,  support,  or 
sustain  any  school,  academy,  seminary,  col- 
lege, university,  or  other  literary  or  scien- 
tific institution  controlled  by  any  church  or 
sectarian  denomination  whatever;  nor  shall 
any  grant  or  donation  of  land,  money,  or 
other  personal  property  ever  be  made  by  the 
state  or  any  such  public  corporation  to  any 
church,  or  for  any  sectarian  purpose. '' 

But  the  question  presented  by  the  record 
is  whether  a  court  of  chancery  has  power  to 
enjoin  a  board  of  county  commissioners  from 
passing  a  resolution  that  an  il legal  contract 
be  made  by  the  county,  and  from  making  an 
order  that  an  illegal  claim  be  allowed 
against  the  county.  The  bill  prays  that  the 
county  board  may  be  enjoined  from  making 
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contracts  with  the  traintnjB^  school  in  the 
future,  and  also  from  ordering  the  payment 
to  said  school  of  a  balance  due  for  the 
quarter  ending  December  81,  1888,  upon  a 
contract  already  existing  between  the  board 
and  the  school.  Has  equity  the  power  U> 
enjoin  the  passage  of  ordinances,  by-laws, 
resolutions,  and  orders  by  municipal  cor- 
porations, or  is  its  power  confined  to  the  is- 
suance of  injunctions  against  the  enforce- 
ment and  execution  of  such  ordinances, 
by-laws,  resolutions,  and  orders,  after  the 
same  have  been  passed.  It  is  well  settled 
that  courts  of  equity  will  not  attempt 
to  control  the  discretionary  or  legislative 
powers  vested  by  law  in  municipal  corpora- 
tions, d  Dill.  Mun.  Corp.  4th  ed.  §§  94, 
475,  908 ;  2  High,  Inj.  3d  ed.  §g  1240,  1246. 
Counties  are  corporations  created  for  the 
purpose  of  convenient  local  government,  and 
possess  only  such  powers  as  are  conferred 
upon  them  by  law.  Harney  v.  Indianapolis. 
C.  d  D.  B.  Co.  82  Ind.  244.  They  have 
been  called  quasi  municipal  corporations, 
and  their  corporate  powers  are  more  limited 
than  those  of  incorporated  cities  and  towns. 
1  Dill.  Mun.  Corp.  4th  ed.  §  25;  aymcnds 
V.  Clay  County  Bufrs,  71  111.  355.  In  the  ex- 
ercise of  such  discretionary  or  legislative 
powers  as  are  conferred  upon  them  oy  law. 
counties  are  as  much  beyond  judicial  control 
as  other  municipal  corporations.  FiUgerald 
V.  Harms,  92  111.  372.  The  board  of  com- 
missioners of  Cook  county  can  exercise  the 
same  power  as  boards  of  supervisors  in  other 
counties.  MeCtyrd  v.  Pike,  121  111.  288. 
Each  county  has  power  to  make  all  contracts 
and  do  all  other  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  county  necessary  to- 
the  exercise  of  its  corporate  powers,  and  each 
county  board  has  power  to  manage  the  county 
funds  and  county  business,  and  to  examine 
and  settle  all  accounts  against  the  county. 
FiUgerald  v.  Harms,  supra.  Where  county 
boards  are  acting  within  the  boundaries  of 
their  discretionary  or  legislative  power,  the 
court  will  not  only  refrain  from  interferiDg 
with  the  passage  of  resolutions  and  orders 
by  them,  out  will  also  refuse  to  enjoin  the 
enforcement  of  such  resolutions  and  orders, 
except  in  certain  cases,  where  they  are  un* 
reasonable.  In  Fittgerdld  v.  Harms,  supra, 
where  we  refused  to  sustain  an  injunction 
against  the  county  clerk  from  issuing  an 
Older  upon  the  county  treasurer  for  the 
amount  of  a  claim  previously  allowed  by  the 
countv  board,  and  against  tnc  county  treas- 
urer from  paying  the  same,  we  placed  audi 
refusal  solely  upon  the  ground  thiat  the  board 
was  acting  within  the  TOimds  of  the  ppwera 
conferred  upon  it  by  law,  and  said :  *"  A 
court  of  equity  cannot  interfere  with  tlie 
deliberations  or  the  action  of  the  board  of 
commissioners  over  a  matter  which  the  law 
has  intrusted  to  them,  unless  fraud  be  shown, 
or  they  have  undertaken  to  allow  a  claim 
which  was  not  of  a  character  to  be  paid  by 
the  county."  Literally  interpreted,  the 
language  here  used  might  be  construed  to 
mean  that  a  court  of  equity  could  interfere 
with  the  deliberations  of  the  board  if  its 
members  were  undertaking  to  allow  a  claim 
which  was  not  of  a  character  to  be  paid  by 
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the  oountr.  But  the  case  cannot  be  regarded 
as  so  deciding,  because  the  question  of  the 
power  of  a  court  of  equity  to  enjoin  the 
board  from  making  an  order  by  a  vote  of  its 
members  for  the  payment  of  a  claim,  as  dis- 
tinguished from  its  power  to  enjoin  the  clerk 
or  auditor  from  drawing  a  warrant,  and  the 
treasurer  from  paying  the  amount  of  the 
claim,  after  the  order  of  allowance  had  been 
made,  was  not  involved,  nor  in  any  way 
suggested. 

It  is  correctly  announced  by  the  text- 
writers,  in  general  terms,  that  taxpayers  and 
property  holders  may  resort  to  equity  to 
restrain  municipal  corporations  and  their 
officers  from  making  unauthorized  appropria- 
tions of  the  corporate  funds,  and  from'  mis- 
applying the  moneys  of  the  corporation,  and 
from  making  payment  of  illegal  claims.  2 
Dill.  Mun.  Corp.  4th  ed.  §§  914,  919; 
Cooley,  Taxn.  2d  ed.  764:  2  High,  Inj.  8d 
ed.  S§  1287,  1288,  1289;  1  Pom.  Eq.  Jur. 
§  260 ;  10  Am.  &  Eng.  Encyclop.  Law,  959. 
It  is  also  correctly  laid  down,  as  a  general 
proposition,  that  the  restrictions  upon  the 
right  of  a  court  of  equity  to  .interfere  with 
the  action  of  municipal  bodies  do  not  extend 
to  cases  where  those  bodies  are  exceeding 
their  lawful  powers.  2  High,  Inj.  8d  ed. 
§  1241.  But  some  of  the  adjudged  cases 
which  are  referred  to  as  sustaining  these  gen- 
eral doctrines  are  not  in  harmony  with  each 
other,  and  others  of  them  are  not  definite  and 
decided  in  their  conclusions  upon  the  ques- 
tion whether  equity  will  confine  its  restrain- 
ing' power  to  the  instrumentalities  which 
undertake  to  carry  out  and  execute  the  unau- 
thorized resolutions  and  ordinances  of  munic- 
ipal corporations,  or  whether  it  will  enjoin 
such  corporations,  acting  in  their  corporate 
capacity,  from  adopting  resolutions  and  or- 
dinances which  are  in  excess  of  their  legal 
or  constitutional  authority.  There  are  cases 
which  hold,  or  seem  to  hold,  that  where  a 
municipal  corporation  is  about  to  pass  a  res- 
olution or  ordinance  which  is  void,  as  being 
ultra  vires,  a  court  of  chancery  will  enjoin 
it  from  so  doing.  Among  such  cases  may  be 
mentioned  the  following :  Davis  v.  Ifeu) 
York,  1  Duer,  451 ;  Bsople  v.  Sturtttant,  9  N. 
Y.  268,  59  Am.  Dec.  586;  Davis  v.  New 
York,  14  N.  Y.  506 ;  ^^ng  VaXiey  Water- 
Works  v.  Bartlett,  16  Fed.  Rep.  615 ;  Jaeksan- 
jiort  V.  Watson,  83  Ark.  704 ;  State  v.  HamiU 
ton  Qounty  Comrs,  39  Ohio  St.  58 ;  Page  v. 
AUen,  58  Pa.  888,  98  Am.  Dec.  272 ;  Ibllmer 
V.  yuekotts  CouiUy  Comrs.  6  Neb.  204 ;  Feter 
V.  PreUyman,  62  Md.  566 ;  Patton  v.  Steph- 
ens, 14  Bush,  824 ;  Oalesburg  Board  of  Educa- 
tion V.  Arnold,  112  111.  11 ;  Spilman  v.  Par- 
kersburg,  85  W.  Va.  605;  Valpa/raiso  v. 
Gardner,  97  Ind.  1,  49  Am.  Rep.  416; 
SpHngfield  v.  Edtcards,  84  111.  626;  HotMU 
V.  Peoria,  90  111.  104. 

In  none  of  the  cases  last  above  cited,  ex- 
cept the  first  four,  was  the  question  now 
under  consideration  expressly  passed  upon, 
but  the  facts  stated  in  the  opinions  seem  to 
warrant  the  conclusion  that  injunctions  were 
sustained  against  the  corporate  action  of  the 
municipalities,  as  distinguished  from  the 
action  of  agents  or  officers  proceeding  under 
their  orders.    In  the  New  York  cases  it  was 
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held  that  a  court  of  chancery  could  enjoin 
the  board  of  aldermen  of  a  city  from  passing 
an  ordinance  to  construct  a  railway  in  one 
of  the  streets ;  that  municipal  corporations 
are  creatures  of  limited  powers  in  the  ap' 
propriation  of  the  funds  of  the  people ;  that 
when  they  attempt  to  appropriate  such  fund» 
to  purposes  not  authorized  by  their  charters 
or  by  positive  law,  whether  it  be  done  by 
resolution,  ordinance,  or  under  the  form  of 
legislation,  their  acts  are  void,  and  that, 
while  courts  will  not  attempt  to  control  their 
discretion,  yet  if,  under  pretense  of  exercis- 
ing such  discretion,  the}§  threaten  or  are 
about  to  do  what  amounts  to  a  gross  abuse 
of  power,  to  the  injury  and  in  fraud  of  the 
rights  of  individuals  and  the  public,  the 
courts  will  interfere  to  prevent  the  threatened 
injury.  But  later  decisions  in  New  York, 
some  of  which  are  referred  to  hereafter,  have 
taken  a  different  view,  refusing  to  follow 
the  earlier  cases  above  mentioned,  as  going 
too  far  in  the  direction  of  subjecting  the 
legislative  and  political  powers  of  municipal 
bodies  to  the  control  of  the  courts.  AVpers 
V.  San  Francisco,  12  Sawy.  681,  32  Fed.  Rep* 
508.  In  Spnng  Valley  Water-  Works  v.  Bart- 
lett,  supra,  an  injunction  against  the  mavor 
and  supervisors  of  San  Francisco,  restraining 
them  from  passing  an  ordinance  to  fix  the 
price  of  water  furnished  to  the  city,  was 
sustained,  over  the  objection  that  the  de- 
fendants were  a  ^^  legislative  body,  endowed 
with  legislative  powers,  to  be  exercised 
with  ab^lute  discretion ;"  and  it  was  held 
that  the  board  of  supervisors  of  a  municipal 
corporation  will  be  enjoined  from  passing 
an  ordinance  which  is  not  within  the  scope 
of  their  powers,  where  its  passage  will  work 
an  irreparable  injury.  The  Sartlett  Case, 
however,  seems  to  have  been  overruled  by 
the  later  case  of  Alpers  v.  San  Francisco, 
supra.  The  last  four  cases  above  cited,  to 
wit,  Spilman  v.  Parkersburg,  Valparaiso  v. 
Gardner,  Springfield  v.  Edwards,  and  Howell 
V.  Peoria,  are  cases  where  cities  were  en- 
joined from  incurring  indebtedness  in  ex- 
cess of  the  constitutional  limit,  or  from  en- 
tering into  contracts  that  would  involve 
such  excess  of  indebtedness.  But  in  these 
cases  the  point  to  which  attention  was  more 
especially  directed  was  the  meaning  of  the 
word  "indebtedness."  and  what  constituted 
a  "debt,"  within  the  meaning  of  the  Con- 
stitution ,  f^nd  it  is  not  altogether  clear  that 
"incurring  indebtedness"  does  not  refer  as 
well  to  the  enforcement  as  to  the  passage  of 
corporate  resolutions. 

A  larffe  number  of  the  decisions  which 
uphold  tne  right  of  equity  to  interfere  with 
the  action  of  municipal  corporations  when 
such  action  is  in  excess  of  their  legal  powers 
will  be  found,  on  examination,  to  be  based 
upon  facts  which  show  that  the  injunctions 
were  issued  against  the  officers  or  agents  at- 
tempting to  execute  or  enforce  corporate  res- 
olutions, ordinances,  by-laws,  or  orders,  as 
will  be  seen  by  reference  to  the  following 
cases:  New  London  v.  Brainard,  22  Conn. 
553;  Webster  v.  Harwinton,  32  Conn.  131; 
Bayle  v.  New  Orleans,  28  Fed.  Rep.  848; 
Harney  v.  Indianapolis,  C.  &  2>.  R,  Co. 
supra-,  Davenport  v.  Kleinschmidt,  6  Mont. 
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502;  WiUard  v.  Comstoek,  58  Wis.  565,  46 
Am.  Rep.  657;  Lynch  v.  Bast  La  Fayette  dt 
M.  R.  Go,  57  Wis*  480 ;  Place  v.  Providence, 
13  R.  I.  1 ;  Austin  v.  CoggeshaU,  Id.  829.  84 
Am.  Rep.  648;  Sherman  v.  CarVy  8  R.  I. 
481 ;  Newmeyer  v.  Missouri  d  M.  R.  Co,  52 
Mo.  81,  14  Am.  Rep.  891 ;  Ost^hout  v.  Hy- 
land,  27  Hun,  167;  Baltimore  v.  QiU,  81 
Md.  875 ;  Mei^ill  v.  Plainfldd,  45  N.  H.  126 ; 
Bospers  v.  Wyatt,  68  Iowa,  264 ;  Roberts  v. 
^etc  York,  5  Abb.  Pr.  41 ;  Sehumm  v.  iSfey- 
m4>ur,  24  N.  J.  Eq.  148 ;  lAst  v.  WJieeling,  7 
W.  Va.  501 ;  Rutz  v.  Calhoun,  100  III.  892 ; 
JfcCi?rd  V.  i\'A»f,  421  111.  288;  Mnglish  ▼. 
«  Smoek,  84  Ind.  115,  7  Am.  Rep.  215;  Madi- 
son Y.  Smith,  88  Ind.  502;  Sackett  v.  I^ew 
Albany,  88  Ind.  478,  45  Am.  Rep.  467; 
Wright  v.  Bishop,  88  111.  802;  Sherlock  v. 
iri»7i^«A»,  59  111.  889;  Crampton  v.  Zabris- 
kie,  101  U.  8.  601,  25  L.  ed.  1070. 

In  the  case  of  Crampton  v.  Zabriskie,  supra, 
which  may  be  reganled  as  a  leading  case 
upon  this  general  subject,  Mr,  Justice  Field 
used  the  following  language :    **  Of  the  right 
of  resident  taxpayers  to  invoke  the  interpo- 
sition of  a  court  of  equity  to  prevent  an  il- 
legal   disposition    of    the    moneys    of    the 
county,  or  the  illegal  creation  of  a  debt, 
which  they,  In  common  with  other  property 
holders  of  the  county,    may  otherwise   be 
compelled  to  pay,  there  is  at  this  day  no 
serious  question.     .     .     .     From  the  nature 
of  the  powers  exercised  by  municipal  corpo- 
rations, the  great  danger  of  their  abuse,  and 
the  necessity  of  prompt  action  to  prevent 
irremediable  injuries,  it  would  seem  em- 
inently proper  for  courts  of  equity  to  inter- 
fere, upon  the  application  of  the  taxpayers 
of  a  county,  to  prevent  the  consummation  of 
a  wrong,  when  the  officers  of  those  corpora- 
tions assume,  in  excess  of  their  powers,  to 
create  burdens  upon  property  holders. "    But 
the  facts  of  the  case,  in  the  aecision  of  which 
\      this  languaj2:e  was  used,  show  that  the  leg- 
islative action  of  the  county  board  had  al- 
ready been  put  forth,  in  all  essential  respects, 
before  the  injunction  was  asked  for.     There 
the  board  of  chosen  freeholders  of  a  county 
in  New  Jersey  had  purchased  certain  lands 
without  legal  authority  to  do  so,  and  had 
issued  bonds  in  payment  for  the  same ;  and 
the  oblect  of  the  injunction,  as  is  stated  in 
the  opinion  of  the  court,  was  *'to  enjoin  the 
prosecution  of  the  action  to  enforce  their 
payment  by  the  holder  of  the  bonds.     In 
Cotton  y.  Hanchett,  18  111.  615,  it  was  held 
that  the  board  of  supervisors  of  a  county  had 
no  authority  to  appropriate  the  county  funds 
to  aid  a  private  individual  in  the  construc- 
tion of  a  toll  bridge,  and  that  an  injunction 
would  issue,  at  the  suit  of  a  taxpayer,   to 
restrain  the  board  from  granting  a  sum  of 
money  to  a  private  individual  for  such  pur- 
pose ;  but  it  appears  from  the  statement  of 
the  facts  in  the  case  that  the  board  had  pre- 
viously passed  a  resolution  directing  that  an 
order  should  be  drawn  upon  the  county  treas- 
urer for  the  money,  to  wit,  (1,000,  in  favor 
of  such  individual  upon  his  completion  of 
the  bridge,  and  upon  his  conveying  to  the 
county  a  right  of  way  over  the  bridge  for 
certain  of  its  officers.     In  Perry  v.  Kinnear, 
42  111.  160,  the  county  board  made  an  ap- 
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propriation  to  pay  to  a  judge  of  the  circuit 
court  money  in  addition  to  the  salary  al- 
lowed him  bV  law;  and  it  was  held  that 
such  appropriation  of  the  money  of  the  citi- 
zens was  illegal,  and  would  be  enjoined  by 
a  court  of  equit}',  at  the  suit  of  taxpayers ; 
but  before  the  injunction  was  applied  for 
the  board  had  paoBed  a  resolution  ordering 
the  county  clerk  to  issue  an  order  on  the 
treasurer  in  favor  of  the  judge,  and  the  in- 
junction was  against  the  county  clerk,  from 
issuing  the  ord6r,  and  the  county  treasurer, 
from  paying  it.  In  Beauehamp  v.  Kanknket 
County,  45  111.  274,  the  facts  were  similar  to 
those  in  the  Perry  Case,  and  the  ruling  was 
the  same.  In  Carter  v.  Chicago,  57  111.  283, 
where*  the  question  was  whether  a  city 
could  be  enjoined  from  so  constructing  u 
roadway  as  to  include  in  it  the  portion  of 
land  set  apart  in  the  plat  for  sidewalks  on 
either  side  of  the  roadway,  it  was  held  that 
the  city  held  the  fee  of  the  streets  in  trust 
for  the  public,  and  would  be  enjoined  from 
a  violation  of  such  trust  by  such  an  abuse  of 
its  powers  as  to  injure  the  property  of  in- 
dividuals; but  the  injunction  there  issued 
was  against  the  enforcement  of  an  ordinance 
which  had  already  been  passed.  In  Sherlock 
V.  Wtnnetka,  supra,  where  it  was  held  that, 
although  a  municipal  corporation  was  vested 
with  the  largest  discretion  in  the  exercise 
of  its  public  and  political  powers,  yet  it 
must  be  regarded  as  the  depositary  of  a 
trust,  in  reference  to  the  corporate  property 
and,  if  guilty  of  a  breach  of  such  trust, 
would  not  be  exempt  from  judicial  interfer- 
ence merely  because  the  forms  of  legislation 
were  used,  it  appears  that  the  injunction 
was  mainly  directed  against  the  collection 
of  a  tax,  the  levy  of  which  had  been  ordered 
in  an  ordinance  theretofore  passed  by  the 
village  council.  Milhau  v.  &iarp,  15  Barb. 
198. 

But  we  are  not  limited,  in  the  investiga- 
tion of  this  subject,  to  an  examination  of 
the  facts  of  the  cases  which,  while  sustain- 
ing the  general  power  of  ec^uity  to  restrain 
the  action  of  municipal  bodies,  do  not  make 
any  special  reference  to  the  mode  of  exercis- 
ing]: such  power.  There  are  many  decisions 
which  hold,  in  express  and  definite  terms, 
that  "the  courts  will  not  enjoin  the  passage 
of  unauthorized  ordinances,  and  will  ordi- 
narily act  only  when  st«ps  are  taken  to 
make  them  available.**  1  Dill.  Mun.  Corp. 
4th  ed.  §  808,  note  on  page  887.  There  may 
be  instances  where  this  restriction  upon  the 
power  of  the  courts  will  sometimes  be  dis- 
regarded, as  where  municipal  corporations 
are  exercising  mere  business  or  ministerial 
rather  than  legislative,  powers,  {Valparaiso 
V.  Gardner,  supra;  Dill.  Mun.  Corp,  4th 
ed.  8§  478,  474,  927,  1048;)  or  are  wrong- 
fully disposing  of  property  held  by  them  as 
trustees  for  the  public,  {MUhau  v.  Sharp, 
supra;  Sherlock  v.  Winnetka,  supra;)  or  are 
attempting  to  act  upon  matters  not,  by  their 
charters  or  by  the  law,  subject  to  their  ju- 
risdiction, (Alpers  V.  San  irandseo,  supra;) 
or  where  it  appears  that  the  mere  voting  on, 
and  formal  passage  of,  a  resolution  or  or- 
dinance, will  instantly,  without  any  action 
or  attempt  to  enforce  any  right  or  privilege 
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under  it,  effect  an  irremediable  private  in- 
jury, ( Whitney  v.  Nm  Y<yrk,  28  Barb.  288. ) 
The  weight  of  authority,  and  the  tendency 
of  the  more  recent  decisions,  are  in  favor  of 
the  position,  that  the  restraining  power  of 
the  courts  should  be  directed  against  the  en- 
forcement, rather  than  the  passage,  of  unau- 
tliorized  orders  and  resolutions  or  ordinance!" 
by  municipal  corporations.  To  this  effect 
are  the  following  authorities:  Des  Moines 
Gas  Co.  V.  Des  Moines,  44  Iowa,  505,  24  Am. 
Rep.  756 ;  Linden  v.  Case,  46  Cal.  171 ; 
Merriam  v.  Tuba  County  8uprs.  72  Cal.  517 ; 
Chicago  v.  Evans,  24  111.  52;  Whitney  v. 
Ifmjo  York,  supra;  People  v.  Jfew  York,  32 
Barb.  85 ;  People  v.  JSew  York,  9  Abb.  Pr. 
253 ;  Cincinnati  St.  E.  Co.  v.  Smith,  29  Ohio 
St.  291 ;  Harrison  v.  New  Orleans,  88  La. 
Ann.  222,  89  Am.  Rep.  272 ;  Alpers  v.  San 
Francisco  12  Sawy.  681,  82  Fed.  Rep.  508 ;  2 
High,  Inj.  ad  ed.  §  1248.  In  Alpers  v.  San 
Francisco,  supra,  Mr.  Justice  Tie\d  who  wrote 
the  opinion  in  Crampton  v.  Zabriskie,  supra, 
says:  "If  by  either  body — the  Legislature 
or  the  board  of  supervisors —an  unconstitu- 
tional Act  be  passed,  its  enforcement  may  be 
arrested.  The  parties  seeking  to  execute  the 
invalid  Act  can  be  reached  by  the  courts, 
while  the  legislative  body  of  the  state  or  of 
the  municipality,  in  the  exercise  of  its  leg- 
islative discretion,  is  beyond  their  jurisdic- 
tion. The  fact  that  in  either  case  the  legis- 
lative action  threatened  may  be  in  disregard 
of  constitutional  restraints,'  and  impair  the 
obligation  of  a  contract,  .  .  .  does  not 
affect  the  question.  It  is  legislative  discre- 
tion which  is  exercised,  and  that  discretion, 
whether  rightfully  or  wrongfully  exercised, 
is  not  subject  to  interference  by  the  judici- 
ary. .  .  .  The  principle  that  the  exer- 
cise of  legislative  power  by  a  municipal 
body  is  beyond  judicial  control  is  too  im- 
portant, in  our  institutions,  to  be  weakened 
by  occasional  decisions  in  disregard  of  it." 
In  Des  Moines  Qas  Co.  v.  Des  Moines,  supra, 
where  the  city  of  Des  Moines  had  chartered 
a  gas  company,  with  certain  exclusive 
privileges,  and  attempted  by  a  subsequent 
ordinance  to  repeal  said  charter,  and  grant 
the  same  privileges  to  another  company,  it 
was  sought  to  enjoin  the  passage  of  the  re- 
pealing ordinance  on  the  ground  that  it 
would  be  a  violation  of  the  contract  created 
by  the  charter,  and  therefore  unconstitu- 
tional, but  it  was  held  that  the  court  had  no 
power  to  issue  the  injunction,  under  the  cir- 
cumstances; and  it  is  there  said:  *^The 
General  Assembly  is  a  co-ordinate  branch  of 
the  state  government,  and  so  is  the  lawmak- 
ing power  of  public  municipal  corporations, 
within  the  prescribed  limits.  It  is  no  more 
competent  for  the  judiciary  to  interfere  with 
the  legislative  Acts  of  the  one  than  the  other. 
But  the  unconstitutional  Acts  of  either  may 
be  annulled.  Certainly,  the  passage  of  an 
unconstitutional  law  by  the  General  As- 
sembly could  not  be  enjoined.  If  so,  under 
the  pretense  that  any  proposed  law  was  of 
that  character,  the  judiciary  could  arrest  the 
wheels  of  legislation.  .  .  .  After  its 
passage  the  judiciary  may  declare  the  law 
unconstitutional.  Piqita  Branch  of  the  State 
Bank  of  Ohio  v.  Knoop,  57  U.  S.  16  How. 
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369,  14  L.  ed.  977 ;  Dodge  v.  Woolsey,  59  U. 
S.  18  How.  881,  15  L.  ed.  401.  But  previous 
to  that  time  Judicial  powers  cannot  be  in- 
voked. ...  A  void  law  is  no  law,  and 
this,  without  doubt,  is  true  as  to  an  ordi- 
nance. .  .  .  While  it  is  not  the  province 
of  the  judiciary  to  interfere  and  arrest  the 
passage  of  the  ordinance,  yet  the  doors  are 
open  for  the  purpose  of  testing  it«  leii^ality." 
In  Linden  v.  Case,  supra,  it  was  held  that 
an  injunction  will  not  be  granted  to  restrain 
a  board  of  supervisors  from  contracting  a 
liability,  which  is  not  a  legal  charge 
against' the  county,  or  "from  allowing  any 
accounts  against  the  county  thereon  •,^  the 
Supreme  Court  of  California  saying :  "  No 
order  made  by  a  board  of  supervisors  is- 
valid  or  binding  unless  it  is  authorized  by 
law.  No  claim  against  a  county  can  be  al- 
lowed unless  it  be  legally  chargeable  to  the 
county ;  and,  if  claims  not  legally  charge- 
able to  the  county  are  allowed,  neither  the 
allowance  nor  the  warrants  drawn  therefor 
create  any  legal  liabilities.  ...  If  il- 
legal claims  are  allowed  by  the  board  against 
the  county,  it  will  be  the  duty  of  the  aud- 
itor to  refuse  to  draw  warrants  therefor; 
and,  if  warrants  are  drawn,  it  will  be  the 
duty  of  the  treasurer  to  refuse  to  pay  them. 
The  presumption  is  that  these  officers  will 
faithfully  discharge  their  duty  in  the  prem- 
ises." In  the  more  recent  case  of  Merriam 
V.  Yuba  County  Suprs.,  supra,  (decided  in 
1887, )  it  was  held  that  an  injunction  would 
lie  at  the  instance  of  a  taxpayer  to  restrain 
the  board  of  supervisors  of  a  county  from 
ordering  certain  claims  to  be   paid,  on  the 

§  round  that  they  were  not  proper  or  valid 
emands  against  the  county ;  and  it  was 
there  said :  "  The  members  of  the  board 
would  themselves  be  individually  respon- 
sible for  moneys  willfully  paid  out  without 
authority  of  law.  They  are  trustees  of  the 
funds  for  certain  specified  purposes,  and 
cannot,  except  by  violating  their  oaths, 
allow  them  to  be  applied  to  other  purposes. 
They  act  judicially,  it  is  true,  and  will  not 
be  held  accountable  for  mere  errors ;  but  they 
will  not  be  excused  on  the  ground  that  they 
have  acted  honestly,  merely  because  they  do 
not  steal  the  funds.  If  they  willfully  ap- 
propriate moneys  for  a  purpose  not  au- 
thorized by  positive  law,  they  are  liable, 
civilly  and  criminally."  In  Chicago  v. 
EvaTis,  supra,  a  bill  was  filed  to  enjoin  the 
common  council  of  Chicago  from  passing  an 
ordinance  granting  to  the  North  Chicago 
City  Railway  Company  the  right  to  construct 
a  railway  across  the  Clark  street  bridge, 
etc. .  and  we  said  in  that  case :  "  The  pro- 
curing the  adoption  of  this  ordinance  is  not 
such  an  illegal  and  unwarranted  act  as  can 
produce  injury,  and  until  they  act  under  it, 
as  their  only  warrant,  no  reason  is  perceived 
why  they  should  be  stayed  in  their  action. 
The  passage  of  ordinances,  which  confer  no 
right  or  authority  are  harmless,  until  steps 
are  taken  to  make  them  available. " 

Our  survey  of  the  authorities  leads  us  to 
the  conclusion  that  in  the  case  at  bar  the  ap- 
plication for  an  injunction  was  premature. 
If  the  board  of  commissioners  had  passed  a 
resolution  to  make  a  new  contract  with  the 
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appellee,  or  had  made  an  order  directing  the 
payment  of  the  balance  due  on  the  old  con- 
tract, and  the  appellants  had  filed  a  bill  to 
prevent  the  mandates  of  the  board  from  be- 
ing carried  into  effect,  by  enjoining  the  clerk 
or  auditor  of  the  board  from  drawing  a  war- 
lant  on  the  county  treasurer,  and  by  enjoin- 
ing the  county  treasurer  from  paying  such 
warrant,  or  by  enjoining  such  other  steps  as 
might  be  taken  to  enforce  the  action  of  the 
bocml,  then  a  very  different  case  would  have 
been  presented  for  our  consideration.  The 
direction  that  no  county  shall  appropriate  or 
pay  any  of  the  public  funds  to  a  school  con- 
trolled by  a  church  involves  the  ascertain- 
ment of  a  fact.  It  must  be  ascertained  by 
the  county  board  whether  the  school  apply- 
ing for  the  appropriation  or  payment  is  or  is 
not  controlled  by  a  church.  A  court  of 
chancery  cannot  assume,  in  advance,  that  the 
board  of  county  conmiissioners  will  ignore 
the  real  facts,  and  violate  the  fundamental 
law  of  the  state,  b^  making  illegal  contracts 
or  illegal  appropriations.  It  is  time  enough 
for  equity  to  stretch  forth  its  preventive  arm 


when  some  attempt  is  made  to  enforce  the  un- 
constitutional act.  A  municipal  corporation 
which  has  entered  into  a  void  contract  cannot 
be  estopped  from  taking  advantage  of  its  own 
incapacity  when  suit  is  brought  upon  such 
contract  or  other  efforts  are  made  to  secure 
its  execution.  Atuiin  v.  Oogge^uUl  and 
Schumm  V.  Seymour,  supra.  There  is  noth- 
ing in  the  bill  to  show  that  there  would 
have  been  any  haste  in  drawing  a  warrant 
upon  the  county  treasurer,  or  m  obtaining 
pavment  from  him,  if  the  order  allowing  ap- 
pellees' claim  had  been  made  by  the  boud. 
It  does  not  appear  that  the  remedy  of  ap- 
pellants would  not  have  been  as  effective 
a^inst  the  instrumentalities  attempting  to 
carry  out  the  mandate  of  the  board  as  against 
the  corporate  bodv  itself.  While  the  legis- 
lative power  which  has  been  delegated  to 
municipal  corporations  is  of  a  limited  and 
subordinate  character,  it  yet  remains  true 
that  judicial  interference  with  it  is  fraught 
with  serious  consequences,  and  cannot  be  too 
carefully  avoided. 
The  decree  of  the  Cireuit  Court  i»  affirmed. 
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*1.   Where  the  aoeufled  in  a  criminal 
profleeution  in  the    distriet  eonrt  is 

*Headnote8  by  YAUBNTnnfi,  J. 


throvi^h  weU-croimded  Iters 
of  mob  Tiolenoev  to  plead  g^nilty  to  the 

criminal  charge,  and  to  be  sentenced  to  Imprto- 
onmeot  and  hard  labor  in  the  penitentiary  for  a 
term  of  years,  he  has  a  right  to  relief  from  such 
sentence  and  plea  by  an  action  or  proceeding  in 
the  same  court  in  the  nature  of  a  writ  of  error 
coram  fioMs. 
Z.  And  in  raeh  a  case  where  the  ao- 
eased  was  sentenced  to  imprisonment 


NOTB.— ITrtt  of  error  coram  nobis. 

The  above  case  shows  how  Important  the  writ  of 
error  coram  noM»  still  is  in  American  practice 
notwithstanding  the  statements  of  text-books  that 
it  has  ''fallen  into  practical  desuetude,  being  al- 
most entirely  superseded  by  the  more  speedy  and 
efficacious  remedy  by  motion  in  the  same  court;*^ 
(Black,  Judgm.  §  800),  and  that  it  is  '^generally  if 
not  universally  superseded  ...  by  motion.^* 
Freeman,  Judgm.  694. 

In  some  cases  the  writ  is  called  coram  nobis  or 
coram  vobis^  indiscriminately.  But  the  distinction 
is  pointed  out  by  Judge  Ck>oley  in  a  note  in  Black- 
stone^s  Commentaries  in  the  following  words: 
^'This  writ  is  called  the  writ  coram  nobis  or  coram 
vobis  according  as  the  proceedings  are  in  the  king's 
bench  or  common  pleas,  because  the  record  is 
stated  to  remain  before  us  (the  king)  if  in  the  for- 
mer, and  before  you  (the  judges)  if  in  the  latter." 

The  same  distinction  is  expressed  by  the  court  in 
Oamp  V.  Bennottf  16  Wend.  48,  where  it  is  said: 
^There  is  therefore  in  this  state  no  such  thing  as  a 
writ  of  error  coram  notdsy  The  name  is  not  ap- 
propriate nor  is  it  Important.  A  writ  of  error  lies 
here,  as  in  England,  to  the  supreme  court  to  cor- 
rect an  error  of  fact  in  the  same  court 

In  Smith  v.  Kingsley,  19  Wend.  600.  it  is  said  that 
we  have  lost  the  name  of  the  writ  only  and  that  a 
writ  will  still  lie  to  correct  an  error  of  fact  in  the 
Judgment  of  the  same  court. 

In  Illinois  it  was  said  in  Sloo  v.  State  Bank,  2  111. 
428,  that  the  writ  of  error  coram  vobis  has  been 
disused  and  superseded  by  the  more  summary  writ 
of  a  direct  application  to  the  court  by  motion. 
The  court  in  that  case  refused  to  turn  the  party 
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over  to  the  remedy  by  a  writ  of  error  coram  vobft 
instead  of  giving  relief  on  a  writ  of  eiror  from  a 
decision  upon  a  motion. 

But  this  case  cannot  be  regarded  as  holding  that 
the  writ  of  error  coram  vohis  is  entirely  obsolete 
in  that  state.  The  later  case  of  Beaubien  v.  Hamil- 
ton, 4  111.  218,  declares  that  the  "law  is  well  settled 
that  where  an  error  of  fact  Is  committed  in  legal 
proceedings  the  court  in  which  the  error  is  com- 
mitted may  correct  it  by  a  writ  of  error  coram 
vobis  or  on  motion;**  and  the  court  in  that  case 
held  accordingly  that  an  appellate  court  could  not 
correct  an  error  of  fact  in  a  Judgment  of  the  lower 
court  to  which  the  question  had  not  been  pr^ 
sented. 

In  the  still  later  case  of  McKindley  v.  Buck,  43 
UL  489,  a  judgment  on  a  writ  of  error  coram  nobis 
was  reversed  on  writ  of  error;  but  the  court  did 
not  decide  that  the  remedy  was  obsolete.  It  did 
hold  that  where  relief  had  been  denied  on  motion 
to  set  aside  a  Judgment  by  default  during  the  term 
at  which  it  was  granted  a  writ  of  error  coram  nobis 
could  not  be  used  to  obtain  relief  on  the  same 
ground  after  the  term. 

In  Ck>nnecticut  the  writ  has  not  been  superseded 
by  the  statutory  provisions  for  a  new  trial.  Jeffery 
Y.  Fitch,  46  Oonn.  601. 

Nor  in  Indiana.  Sanders  v.  State,  85  Ind.  818, 44 
Am.  Rep.  29. 

In  Arkansas  the  absence  of  any  statutory  or 
constitutional  provision  explicitly  providing  for  or 
regulating  the  writ  of  error  coram  nobia  does  not 
defeat  the  right  to  the  remedy  as  at  common  law. 
Adler  v.  State,  85  Ark.  617, 87  Am.  Bep.  48. 

In  Ohio  it  was  held  that  the  court  of  last  resort 


X 


1898. 


State  y.  Oai^houn. 


889 


in  the  peniteattary  fbr  a  period  of 
Ibrtgr-two  yoanu  and  aiker  haviiiir 
■joi'^ed  more  than  seTen  jroam  o'  that 
lerm,  tae  oommenoes  an  action  In  the  nature  of  a 
writ  of  error  coram  noZKs  to  set  aside  Buoh  sen- 
tence and  plea,  his  action  is  not  harred  by  any 
"Statute  of  Limitations,  for  the  reason  that  no 
Statute  of  Limitations  will  operate  against  the 
remedy  of  a  party  while  he  is  under  the  legal 
disability  of  imprisonment. 

8.  In  such  a  cmse.  where  a  deposition  of 
the  accased  was  read  in  evldenee  on 
the  trial  in  hie  action  fbr  relief^  and  in 
such  deposition  was  a  statement  made  by  him 
that  the  relation  of  attorney  and  client  had  never 
existed  between  himself  and  K.,  but  the  oral  tes- 
timony of  K.,  introduced  on  the  trial,  showed 
that  such  relation  did  once  exist,  and  that  a  cer- 
tain oouTersation  had  between  them  more  than 
seven  years  prior  to  that  time,  and  while  that  re- 
lation existed,  was  a  confidential  conyersation 
had  between  them  as  attorney  and  client,  and 
the  state  offered  to  show  what  that  conversation 
was,  but  the  accused,  through  his  counsel  in  the 
action. for  relief,  objected,  and  the  court  ex- 
cluded the  evidence,— Held,  that  the  supreme 
court  cannot  say  tbat  any  error  was  committed. 

4.  In  each  a  ease,  where  the  trial  eoort 
permitted  the  accosed  to  ahcyw  threats 
of  mob  Tiolenoet  made  both  before  and  after* 
but  on  the  same  day  of,  the  entering  of  his  plea 
of  guilty,  and  many  of  which  threats  were  not 
communicated  to  the  accused  before  his  plea 
was  entered,— ifekl,  not  error;  that  the  evidence 
tended  to  show  tbat  there  was  a  real  danger  from 
mob  violence,  and  that  the  fears  of  the  accused 
were  well  founded,  and  that  the  evidence  was 
proper  to  go  to  the  Jury. 

Q«  And  flirtherv—Held,  that  the  question 
of  ifoilt  or  innocence  of  the  aecnsed  in 
snch  a  case  is  not  a  neceeaary  qneetion 
to  be  determined  in  the  case;  that  a  mob 


cannot,  by  compelling  a  person  accused  of  a 
crime  to  plead  guilty,  and  to  be  sentenced  to  im- 
prisonment and  hard  labor  in  the  penitentiary, 
so  shift  the  burden  of  proof  from  the  state  to 
the  accused  as  to  compel  the  accused  to  prove 
his  innocence,  and  to  prove  It  by  a  preponder- 
ance of  the  testimony,  and  to  relieve  the  state 
from  proving  his  guUt,  and  from  proving  it  by 
evidence  sulBeient  to  remove  every  reasonable 
doubt.  The  accused  has  the  right  to  be  placed  i 
back  in  the  same  condition  as  he  was  before  he 
entered  his  plea  of  guilty. 

6*   And  it  is  ftirther  held  that  no  error 
^rae  committed  in  refusing  instructions. 

(January  7, 1868.) 

ERROR  to  the  District  Court  for  Marion 
County  to  review  a  Judgment  revoking 
pleas  of  guilty  and  sentences  formerly  entered 
upon  two  indictments  charging  defendant 
with  carnally  knowing  females  under  the  age 
of  eighteen  years  committed  to  his  care,  and 
ordering  his  release  from  imprisonment  and  a 
new  trfil.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Carpenter  for  the  State. 

Mr,  Frank  Doster,  for  defendant  in  er- 
ror: 

An  accused  who  pleads  guilty  to  a  criminal 
charge,  under  duress  of  fear  of  mob  violence, 
and  who  is  sentenced  to  prison  upon  such  plea, 
may  after  the  term  at  which  sentenced,  upon 
proceeding  in  error  coram  nobis,  haye  such 
sentence  revoked,  the  plea  of  guilt  set  aside, 
and  a  trial  upon  such  charge. 

Sanders  v.  State,  85  Ind.  818,  44  Am.  Rep. 
29;  Adler  y.  State,  35  Ark.  517,  87  Am.  Rep. 
48;  Re  Malison,  86  Kan.  729. 

This  proceeding  by  implication  from  all  the 
authoriues  and  under  the  definitions  of  our 


can  review  its  own  Judgment  after  the  term  by 
writ  of  error  coram  nobis.  Dows  v.  Harper,  6 
Ohio,  51S.  87  Am.  Deo.  270. 

In  other  states  as  will  be  seen  from  the  oases  be- 
low, the  writ  has  been  recognized  in  Ynany  cases. 

But  the  court  of  common  picas  which  is  not  au- 
thorized to  issue  a  writ  of  error  of  any  description 
•cannot  entertain  a  writ  of  error  coram  nobis.  Peo- 
ple V.  Oneida  County  Ct.  C.  P.  80  Johns.  22. 

In  Michigan  a  circuit  court  is  held  to  have  no 
power  to  issue  the  writ  where  the  Constitution 
and  statutes  defining  its  jurisdiction  give  it  no 
power  to  issue  a  writ  of  error  In  any  case.  Teller 
V.  Wetherell,  6  Mich.  46. 

And  under  the  Tennessee  Code,  6  8110,  giving 
<x>unty,  chancery,  and  circuit  courts  power  to  is- 
sue the  writ  of  error  coram  noMir,  the  supreme 
•court,  which  is  given  by  section  4608  power  to  *^  is- 
sue all  writs  and  process  necessary  for  the  exercise 
and  enforcement  of  its  Jurisdiction,"  cannot  issue 
the  writ  of  error  coram  nobis.  Lamb  v.  Sneed,  4 
Bazt.849. 

But  as  the  writ  of  error  coram  nobis  can  be  is- 
sued to  correct  an  error  of  fact  only  by  the  same 
oourt  where  the  Judgment  was  rendered,  a  court 
<»uinot  by  such  writ  reach  a  Judgrment  of  a  higher 
court  affirming  its  own  Judgment.  Land  v.  Wil. 
Hams,  18  Smedes  &  M.  868, 61  Am.  Dec.  117:  Latham 
V.  Hodges,  86  N.  C.  867. 

In  Arnold  v.  flandford,  14  Johns.  417,  and  Gamp 
V.  Bennett,  16  Wend.  48,  it  is  held  that  the  infancy 
of  defendant  who  appeared  only  by  attorney 
could  be  tried  by  the  Jury  in  the  supreme  court 
and  therefore  might  be  assigned  as  error  on  writ 
of  error  to  an  inferior  court.    This  seems  to  be  a 
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case  if  any  such  exists  which  it  is  technically  prop, 
er  to  call  a  writ  of  error  coram  vobis  as  distingixlshed 
from  the  writ  coram  nobis. 

In  Davis  v.  Paclmrd,  6  Wend.  887,  it  was  held  that 
the  New  York  Court  of  Errors  and  Appeals  would 
not  reverse  a  Judgment  of  the  supreme  court  for 
mere  error  of  fact  which  might  have  been  tried 
there  on  a  writ  of  error  coram  vobis* 

But  in  Teller  v.  Wetherell,  supra,  the  court  holdb 
that  error  of  fact  such  as  the  death  of  a  party  be- 
fore suit  can  be  assigned  on  a  common  writ  of  er- 
ror. 

Scope  of  (he  trrft. 

The  writ  is  not  now  so  cbmprehensive  as  it  was 
at  common  law  because  where  a  proper  remedy  is 
afforded  by  appeal  or  new  trial  the  writ  will  not 
lie.    Sanders  v.  State,  86  Ind.  818, 44  Am.  Bep.  80. 

In  a  criminal  case  a  new  fact  suggested,  which  if 
known  would  have  prevented  a  conviction,  en- 
titles a  convicted  person  to  the  writ  of  error  coram 
nobis. 

As  in  the  main  case  mob  violence  was  feared  in 
Sanders  v.  State,  supra,  and  a  plea  of  guilty  was 
made  on  counsers  urgent  advice,  although  the 
prisoner  denied  any  knowledge  of  the  crime,  and 
the  Judgment  was  reversed  for  a  new  plea  and  trial. 

In  Reid  v.  Stridor,  7  Gratt.  76, 64  Am.  Dec.  180,  a 
writ  of  error  coram  vobis  is  held  Inappropriate  to 
chancery  proceedings  and  the  court  adds  that  it 
cannot  **for  errors  of  fact  not  apparent  upon  its 
records  grant  writs  of  error  coram  voMsJ**  But  it 
further  held  that  in  tliat  case  there  was  no  ground 
for  the  writ. 

But  error  to  contradict  the  record  cannot  be  as- 
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statute  f&  a  civil  action,  although  brought  to 
vacate  a  criminal  sentence. 

Kan.  Civ.  Code,  §§  7.  8. 

Writs  of  error  coram  nobis  were  prosecuted 
at  common  law  not  to  review  errors  of  law 
apparent  upon  the  record,  but  to  brin^  to  view 
some  matter  dehors  the  record,  which  upon 
being  made  to  appear,  justified  the  entry  of  a 
different  judgment. 

Sanders  v.  State  and  Adler  v.  Staie,  supra. 

Jurisdiction  to  issue  writs  coram  nobis  is  in 
the  district  court. 

Kan.  Const,  art.  8,  §  8;  Gen.  Stat.  chap.  27, 
§1;  Civ.  Code,  §  727;  Cohen  v.  TrowbHdge,  6 
Kan.  885. 

While  district  courts  have  only  "such  juris- 
diction as  may  be  provided  by  law,"  Kan. 
Const,  art.  8,  ^  6;  yet  the  law  vests  them  with 
'  'general  original  'jurisdiction  of  all  matters, 
both  civil  and  criminal,  not  otherwise  pro- 
vided by  law." 

Gen.  Stat.  chap.  28,  g  1. 

Habeas  corpus  will  not  lie  because  the  pro- 
cess under  which  the  confinement  is  had  was 
issued  on  the  final  judgment  of  a  court  of  com- 
petent jurisdiction. 

Civ.  Code,  §  671 ;  ^  parU  Nye.  8  Kan.  »9. 

None  of  the  statutory  remedies  are  avail- 
able. 

Sanders  v.  State,  supra. 

The  common-law  writ  of  error  coram  nobis 
may  under  the  express  provisions  of  our  stat- 
ute be  sued  out. 

Civ.  Code,  §  727. 

The  issue  of  fact  involved  in  a  proceeding 
coram  nobis  is  to  be  tried  by  a  jury. 


Tyler  v.  Morris,  20  N.  C.  487,  84  Am.  Dec. 
895;  Adler  v.  State,  supra. 

The  Statute  of  Limitations  does  not  run 
against  the  right  claimed  in  a  proceeding  c^ram 

PomU  V.  Qott,  18  Mo.  488,  58  Am.  Dec. 
158;  Latshaw  v.  McNees,  50  Mo.  881. 

And  it  does  not  run  against  the  right  of  a 
person  under  disability. 

Gen.  Stau  chap.  81,  §  484;  chap.  104,  par. 
27;  Civ;  Code,  g  19;  Angell,  Limitations,  6th 
ed.  §  195;  Moore  v.  Armstrong,  10  Ohio,  11, 36 
Am.  Dec.  72,  note, 

Valentine»  J.,  delivered  the  opinion  of  the 
court: 

At  the  February  term  of  the  district  court  of 
Marion  county,  in  1885,  the  grand  jury  found 
two  indictments  against  Robert  Calboun  for 
defiling  females  under  the  age  of  eighteen 
years,  committed  to  his  care  and  protection, 
by  carnally  knowing  them.  The  fact  of  such 
indictments  having  been  found  became  known 
in  the  community.  The  public  mind  became 
greatly  excited  and  hostile  to  the  accused. 
Threats  of  lynching  were  freely  made,  and 
preparations  to  carry  out  the  same  were  ap- 
parently going  on.  knowledge  of  these  threats 
and  preparations  was  communicated  to  the  ac- 
cused, who  was  then  in  jail,  and  the  same  pro- 
duced in  his  mind  such  a  state  of  fear  that,  to 
appease  the  passions  of  the  community,  and 
secure  himself  from  bodily  violence,  he  pleaded 
guilty  of  the  charges  contained  in  such  indict- 
ments, and  was  sentenced  to  the  maximum 
limit  of  punishment — twenty-one  years'  coo- 


elgned  upon  suoh  a  writ.    Holford  v.  Alexander,  12 
Ala.  280,  46  Am.  Dec.  268. 

A  writ  of  error  coram  vobis  Ilea  to  correct  errors 
of  fact  only.  Hawkins  v.  Bowie,  9  Gill  St  J.  428; 
Day  V.  Hamburgrh,  1  Browne,  75;  Phillips  v.  Ru8« 
sell,  Henpet.  62;  Roughton  v.  Brown,  53  N.  C.  883. 

But  it  will  not  lie  to  correct  errors  of  law.  Hill- 
man  V.  Chester,  12  Heisk.  84;  Patterson  v.  Arnold,  4 
Ck)ldw.864:  Bigham  v.  Brewer,  4Sneed,  432;  Briden- 
dolph  V.  ZeUer,  8  Md.  825;  Hawkins  v.  Bowie,  6upra; 
Fellows  V.  Grllfin,  0  Smedes  &  M.  862;  Williams  v. 
Clay,  5  Lltt.  (Ky.)  66;  Dinsmore  v.  Boyd,  6  Lea.  689. 

Nor  will  it  permit  the  review  of  a  Judgment  for 
after-discovered  testimony.  Bigham  v.  Brewer, 
supra. 

Nor  will  it  lie  to  review  an  irregularity  which 
arises  upon  the  record  where  this  can  be  done  by 
motion  under  the  statutes.  Hlrsh  v.  Weisberger, 
44  Mo.  App.  606. 

But  such  an  error  of  fact  as  the  conviction  of  a 
slave  as  a  free  person  is  iground  for  a  writ  of  error 
coram  vobis  and  not  for  habeas  corpus.  Ex  parte 
Toney,  11  Mo.  661. 

And  the  insanity  of  a  person  not  known  at  the 
trial  is  ground  for  a  writ  of  error  coram  nobis  after 
the  term  at  which  a  conviction  was  had.  Adler  v. 
State,  85  Ark.  517, 87  Am.  Rep.  48. 

So  the  infancy  of  a  defendant  who  appeared  by 
attorney  only  is  ground  for  a  writ  of  error  coram 
nobis  in  the  supreme  court  to  revoke  irs  own  judg- 
ment. Higbie  V.  Comstock,  1  Denio,  662;  Meridith 
V.  Sanders,  2  Bibb,  101. 

In  Kemp  v.  Cook,  18  Md.  180, 79  Am.  Dec.  681,  such 
a  writ  to  set  aside  a  Judgment  against  an  infant  by 
confession  of  his  attorney  was  brought  but  relief 
was  denied  on  the  ground  of  laches. 

The  coverture  of  a  woman  who  was  not  given  by 
statute  the  power  to  sue  or  defend  without  her 
husband  is  ground  for  the  writ  where  her  husband 
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was  not  Joined  with  her  and  the  attention  of  the 
court  was  not  called  to  the  omission,  and  the  cov- 
erture was  not  apparent  on  the  record.  Latshaw  v. 
MoNetfS,  60  Mo.  881;  Houghton  v.  Brown,  S3  N.  C. 
388. 

Such  a  writ  is  also  the  proper  way  of  having  the 
death  of  a  defendant  put  upon  record  and  estab- 
lished where  a  venditioni  exponas  was  Issued  after 
the  death  bf  the  Judgment  defendant.  Wood  v. 
ColweU,  84  Pa.  92. 

Id  Meggott  v.  Broughton,  Cro.  Ells.  108,  and 
Weaver  v.  Shaw,  5  Tex.  286,  the  death  of  a  party 
before  Judgment  was  also  held  ground  for  the 
writ. 

In  Case  v.  Ribelin,  1  J.  J.  Marsh.  29,  and  Hurst  v. 
Fisher,  1  Watts  &  8.  488,  the  death  of  a  plaiDtUI 
before  Judgment  was  held  to  be  an  error  of  fact  for 
which  the  remedy  was  by  writ  of  error  coram 
vobis. 

And  in  Day  v.  Hamburgh,  1  Browne.  75,  the  same 
was  held  in  case  of  the  death  before  Judgment  of 
the  plaint!  AT  in  an  action  for  assault  and  battery. 

So  if  one  of  two  defendants  dies  before  a  Judg> 
ment  against  both,  the  error  can  be  corrected  only 
by  writ  of  error  coram  nobis.  Galloway  v.  Nil ong, 
1  Mo.  228. 

And  where  an  appellee  was  dead  at  the  time  of 
affirming  an  appeal,  the  Judgment  was  annulled 
and  vacated.    Mertel  v.  Hemsheim,  9  Tex.  291. 

So  in  Mills  V.  Alexander,  21  Tex.  154,  a  writ  of 
error  coram  vobis  is  reoogniied  as  the  proper  rem- 
edy where  a  Judgment  is  rendered  after  the  death 
of  a  defendant,  and  therefore  the  oourt  holds  that 
such  a  Judgment  is  valid  against  oollateral  attack. 

The  same  is  decided  in  Glddings  v.  Steele,  28  Tex. 
782, 91  Am.  Dec.  886. 

And  the  same  principle  is  held  applicable  to  a 
change  in  the  representative  character  of  a  party 
from  that  of  surviving  wife  to  that  of  administra- 
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fioement  in  the  pemtentiarv  at  hard'labor^in 
each  case.  In  March,  18d2,  in  the  district 
court  of  Marion  county,  he  brought  proceed- 
ings in  the  nature  of  those  known  to  the  com- 
mon law  as  writs  of  error  coram  nains,  to  re- 
voke the  aforesaid  sentences,  and  to  set  aside 
the  pleas  of  guilty,  upon  the  ground  that  such 
pleas  had  been  extorted  from  him  by  duress 
and  threats  and  appearances  of  impendins: 
and  imminent  mob  violence,  operating  upon 
his  fears,  whereby  he  had  not  been  allowed  his 
constitutional  rights  to  plead  his  innocence  of 
the  charges  alleged  a^inst  him  in  said  indict- 
ments, to  defend  against  the  same  in  person 
and  by  counsel,  to  meet  the  witnesses  against 
him  face  to  face,  and  to  have  a  public  trial  by 
an  impartial  Jury.  A  trial  was  had  in  the 
error  earam  nobis  proceeding  at  the  September 
term,  1892.  before  the  court  and  a  jury,  and 
the  Jury  returned  a  general  verdict  in  favor  of 
the  plaintiff,  Calhoun,  and  also  returned  a  spe- 
cial verdict,  which,  omitting  title  and  signa- 
ture, reads  as  follows:  "We,  the  jury,  im- 
paneled and  sworn  upon  our  oaths,  do  find 
that  in  the  cases  numbered  1,546  and  1,547,  in 
t  he  district  court  of  Marion  county,  Kansas,  at 
its  Februarv  term  for  the  year  1885,  wherein 
the  state  of  Kansas  was  plaintiff  and  Robert 
Calhoun  was  defendant,  being  indictments  for 
the  offenses  of  carnally  knowing  females  under 
the  age  of  eighteen  years,  confided  to  his  care 
and  protection,  found  and  returned  by  the 
grand  jury  of  said  county  at  said  term,  and  to 
which  said  indictments  said  defendant  pleaded 
guilty,  that  the  said  pleas  of  guilty  were  made 
by  said  defendant  unwillingly  and  involun- 


tarily, and  under  the  influence  and  duress  of 
his  fears  of  death  or  great  bodily  injury  being 
inflicted  upon  him  by  a  mob  if  he  did  not  so 
plead  guilty  to  such  indictments."  A  motion 
by  the  state  for  a  new  trial  was  made  and  over- 
ruled, findings  of  fact  were  made  by  the  court 
in  accordance  with  the  verdict  of  the  jury,  and 
judgment  was  rendered  by  the  court  revoking 
the  sentences  and  the  pleas  of  guilty,  award- 
ing the  accused  a  trial  in  each  case,  ordering 
his  release  from  confinement  in  the  peniten-  ' 
tiary,  directing  the  warden  to  deliver  him  to 
the  jailer  of  Marion  county,  and  directing  the 
issuance  of  warrants  for  his  arrest  and  commit- 
ment to  the  jail  of  such  county  pending  the 
trials  to  be  had.  The  state  in  various  ways  in- 
terposed objections  to  the  jurisdiction  of  the 
court,  and  to  the  sufiBciency  of  the  facts  al- 
leged and  proved,  interposed  the  Statute  of 
Limitations  in  bar  of  the  proceedings,  and  ob- 
jected to  the  admissibility  of  some  of  the  plain- 
tiff's evidence,  and  preserved  proper  excep- 
tions to  all  adverse  rulings. 

Before  proceeding  to  the  discussion  of  the 
questions  presented  by  counsel  ad  being  in- 
volved in  this  case,  it  would  be  well  to  state 
that  it  is  admitted  by  counsel  that  the  proceed- 
ings in  the  lower  court  were  civil  in  their  nat- 
ure, and  not  criminal,  and  that  the  remedy  of 
petition  in  error,  and  not  appeal,  is  the  proper 
remedy  in  this  court. 

The  first  question  presented  by  the  state, 
which  was  the  defendant  below  and  is  the 
plaintiff  in  error,  is  that  the  court  below  had 
no  jurisdiction  to  hear  or  determine  any  of  the 
matters  in  controversy  in  this  case,  no  power 


trix*  pending  a  writ  of  error.  Moke  v.  Brackett,  28 
Tex.  443. 

But  ^'only  such  errors  in  fact  can  be  assierned  as 
are  consistent  with  the  record  on  a  writ  of  error 
coram  nohiB,''''    WiUlams  v.  Edwards,  34  N.  C.  118. 

A  flndlnsr  of  fact  by  the  court  cannot  be  contra- 
dicted on  such  a  writ.  Williams  v.  Edwards,  tupra; 
Richardson  v.  Jones,  12  Oratt.  58. 

Such  a  writ  will  not  reach  facts  found  by  referee* 
court,  or  Jury.  Bronson  v.  Schulten,  104  U.  B.  410, 
36L.ed.7fl7. 

So  in  HiUman  v.  Chester,  12  Heisk.  34,  it  is  held 
that  the  writ  will  not  reach  a  fact  directly  passed 
upon  in  judgment. 

A  writ  of  error  coram  noM»  is  the  remedy  where 
a  Judgment  is  rendered  on  a  barred  debt  without 
notice,  appearance,  or  defense  by  the  defendant. 
Merritt  v.  Barks,  6  Humph.  832. 

Also  to  reriew  a  judgment  rendered  without  no- 
tice on  a  bond  signed  only  in  blank.  Wynne  v. 
Governor,  1  Yerg.  149,  24  Am.  Bee.  448. 

Also  where  a  judgment  by  default  is  taken  by 
plaintiff^s  attorney,  who  fraudulently  suppressed  a 
piea  and  deposition  furnished  him  by  defendant's 
attorney.   Tucker  v.  James,  12  Helsk.  388. 

So  where  all  litigated  cases  were  continued  and  a 
case  was  afterwards  taken  up  and  disposed  of  in 
the  absence  of  a  party  and  his  attorney,  a  writ  of 
error  coram  nobis  was  held  a  proper  remedy. 
Crouch  V.  Mulliniz,  1  Heisk.  478. 

But  not  in  case  of  a  default  judgment  merely 
because  a  declaration  had  been  made  by  some  one 
not  shown  to  the  effect  that  no  litigated  case  would 
be  tried  that  term.  Thurston  v.  Belote,  12  Heisk. 
249. 

A  judgment  jointly  confessed  for  fine  and  costs 
cannot  be  shown  on  a  writ  of  coram  nobis  to  have 
been  entered  by  mistake  for  more  than  the  sureties 
authorized.    State  v.  Disney,  5  Sneed,  608. 
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Under  a  code  provision  which  regulates  the  writ 
of  error  coram  nobis^  and  allows  it  for  a  review  by 
a  court  of  its  own  judgment,  the  court  cannot  on 
such  a  writ  Inquire  into  the  proceedings  of  arbitra- 
tors.   McKlnney  v.  Western  Stage  Co.  4  Iowa,  420. 

The  writ  was  issued  in  several  oases  in  Mississippi 
and  Kentucky  to  quash  a  forthcoming  bond.  In 
Miller  v.  Fatten,  8  Smedes  &  M.  463,  the  court  re- 
fused to  quash  the  bond  because  it  had  become  a 
judgment  and  nothing  was  said  about  the  scope  of 
the  writ. 

In  Parkinson  v.  Waidron,  7  Smedes  &  M.  189,  it  is 
said  that  if  the  motion  was  considered  merely  as  a 
mode  of  bringing  up  the  merits  of  the  case  under  a 
writ  of  error  coram  nobis,  and  not  as  an  independ- 
ent motion  to  quash  the  forthcoming  bond,  and 
upon  investigation  it  should  appear  that  the  bond 
was  absolutely  void,  the  court  might  iierhaps  so 
declare  it;  but  in  FeUows  v.  Grii&n,  9  Smedes  &  M. 
862,  it  is  said  that  this  was  not  deciding  that  the 
judgment  on  the  motion  was  a  correct  mode  of 
bringing  up  the  merits  of  the  writ  of  error  or  that 
a  defective  bond  could  be  reached  by  such  writ  of 
error. 

In  Keller  v.  Scott,  2  Smedes  &  M.  82,  the  writ  was 
issued  on  behalf  of  a  surety  on  a  forthcoming 
bond. 

In  Williams  v.  Clay,  6  Litt.  (Ky.)  56,  the  writ  of 
error  coram  vobis  wbs  issued  to  quash  an  execution. 

The  practice  in  these  states  seems  to  be  peculiar 
to  them. 

Bight  to  the  writ. 

In  Combe  v.  Carter,  1  Dana,  178,  it  Is  said  that  the 
writ  of  error  coram  voMs  issues  as  a  matter  of 
right,  but  this  case  was  one  arising  under  the  Ken- 
tucky Act  of  1808. 

In  Tyler  v.  Morris,  20  N.  C.  487,  84  Am.  Dec.  895, 
and  Ribout  v.  Wheeler,  Sayer,  166,  it  is  said  that  the 
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to  set  aside  the  aforesaid  sentences  or  pleas, 
and  no  power  to  srant  trials  in  the  aforesaid 
criminaf  cases.  It  is  admitted  on  the  part  of 
Calhoun — the  defendant  in  the  criminal  cases, 
the  plaintiff  below  in  this  proceeding,  and  the 
defendant  in  error  in  this  court — that  no  ex- 
press remedy  is  ffiven  to  him  or  to  any  one  else 
sinularly  situated  under  any  express  provision 
of  any  statute;  but  he  claims  that  he  has  a 
remedy  under  the  principles  of  the  common 
law,  inferentially  under  those  provisions  of  the 
statutes  which  recognize  the  existence  and 
binding  force  of  the  common  law.  That  the 
common  law  has  existence  in  Kansas  in  some 
cases  and  to  some  extent  we  suppose  all  will 
admit.  It  has  existence  and  force  in  all  cases 
where  the  same  is  not  inconsistent  with  the 


Constitution  or  the  statutes  or  the  instiliitions 
of  this  countiy,  and  where,  except  for  the 
common  law,  proper  remedies  for  injustice 
and  wrong  and  for  the  redress  of  grievances 
would  not  be  furnished.  Tlie  territory  now 
occupied  by  the  state  of  Kansas  has  beionged 
to  the  United  States  ever  since  the  year  1806, 
and  the  government  of  the  United  States  rec- 
ognizes and  enforces  the  common  law  every- 
where except  where  it  is  otherwise  provided 
by  the  Constitution  or  statutes,  or  where  it  is 
inconsistent  with  the  institutions  of  this  coun- 
try. This  same  territory  was  also  once,  and 
from  1604  to  1812,  under  the  jurisdiction  and 
control  of  Indiana  territory  (2  U.  S.  Stat,  at  L. 
p.  287),  and  was  also  once,  and  from  1812  to 
1820,  under  the  jurisdiction  and  control  of 


writ  is  not  a  writ  of  right  but  can  be  granted  only 
upon  an  affidavit  showing  an  error  of  fact,  and 
that  discretion  of  the  oourt  in  refusing  it  is  not  ai;>- 
pealable. 

lAmittUions. 

That  there  is  no  Statute  of  Limitations  against 
such  a  motion  is  decided  in  Latshaw  v.  MoNees,  50 
Mo.  381;  Powell  v.  Gott,  18  Mo.  45S,  53  Am.  Dec  158. 

But  in  Strode  v.  Stafford,  1  Brook.  188,  the  limit 
of  the  time  for  such  a  writ  is  held  to  be  the  same  as 
that  for  a  writ  of  error. 

And  in  Jeffery  v.  Fitch,  46  Conn.  601,  the  time  was 
held  to  be  that  allowed  for  a  new  triaL 

And  in  Weaver  v.  Shaw,  5  Tex.  288,  the  time  was 
held  to  be  limited  by  analogy  to  that  allowed  for  a 
bill  of  review. 

Proeedxtre, 

In  Clarke  v.  Bell.  2  LItt  (Ky.)  168,  and  in  Williams 
V.  Clay.  6  Litt.  (Ey.)  66,  an  assignment  of  errors 
and  law  together  was  held  not  subject  to  amend- 
ment by  striking  out  the  errors  of  law. 

That  the  papers  on  such  a  writ  should  not  regu- 
larly be  entitled  in  any  suit  is  decided  in  Maher  v. 
Comstock,  1  How.  Pr.  175. 

A  writ  of  error  coram  nobis  is  held  not  to  be  a 
"writ  of  error"  within  the  meaning  of  2  N.  Y.  Rev. 
Stat.,  606,  fl  36,  requiring  ball  on  writs  of  error. 
Comstook  v.  Van  Sohoonhoven,  8  How.  Pr.  258. 

A  plea  in  nuUo  eH  erratum  is  in  effect  a  demurrer 
admitting  the  facts  alleged.  Gk)odwin  v.  Sanders, 
9  Yerg.  91. 

All  the  defendants  in  a  joint  judgment  must  be 
made  parties  to  a  writ  coram  vobU  to  set  it  aside 
and  it  cannot  be  set  aside  as  to  one  only.  Cook  v. 
Conway,  8  Dana,  464. 

But  parties  whom  the  error  of  fact  does  not  af- 
fect need  not  be  joined.  Yet  a  husband  must  Ite 
Joined  with  his  wife  where  she  cannot  sue  or  pros- 
ecute any  legal  proceeding  without  him.  Bough- 
ton  V.  Brown,  63  N.  C.  866. 

The  writ  should  command  the  judges  ^*that  tJie 
record  and  proceedings  aforesaid  [i.  e.  remaining 
before  you]  being  inspected  you  cause  further  to 
be  done,"  etc.,  and  it  is  entirely  defective  where 
the  command  is  ^^hat  you  cause  a  transcript  of 
the  record  to  be  brought  before  you"  at  a  cer- 
tain date  **that  the  record  and  proceedings  being 
inspected  we  [the  people]  may  further  cause  to  be 
done."  etc.    Smith  v.  Kingsley,  19  Wend.  620. 

But  mere  irregularities  in  a  writ  of  error  coram 
vobti  to  supersede  an  execution  are  not  fatal  when 
the  parties  have  actually  appeared  In  court.  Duff 
V.  Combe,  8  B.  Mon.  886. 

If  a  fact  alleged  as  error  is  disputed  it  must  be 
tried  by  a  jury.  Fellows  v.  Griffin,  9  Smedes  &  M. 
862;  Adler  v.  State,  86  Ark.  517,  87  Am.  Bep.  48; 
Crawford  v.  Williams,  1  Swan,  841. 
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A  notice  must  be  given  in  order  to  obtain  the 
writ  Crawford  v.  Williams,  Comstock  v.  Van 
Schoonboven,  and  Maher  v.  Comstock,  ttcpni. 

If  the  notice  required  by  statute  is  not  given  the 
judgment  may  be  affirmed.  Meazs  v.  Gtarretson, 
2  G.  Greene,  816. 

But  under  the  Kentucky  Aot  of  1808,  the  want  of 
notice  required  by  statute  is  not  cause  for  qnasta- 
Ing  the  writ.    Combs  v.  Carter,  1  Dana,  178. 

Discretion  as  to  refusing  a  writ  of  error  eoram 
nobis  is  not  appealable  where  the  ground  of  the 
writ  was  the  death  of  the  defendant  at  the  time  of 
the  judgment.  Issue  might  have  been  taken  on 
that  point  and  so  made  a  question  for  the  jury 
Tyler  v.  Morris,  20  N.  C.  487, 84  Am.  Dec.  8B6. 

In  Pickett  V.  Legerwood,  88  U.  S.  7  Pet  144. 8  L. 
ed.  688,  a  writ  of  error  eoram  vobU,  which  was  bac 
a  substitute  for  a  motion  to  the  oourt  to  correct 
an  error  of  its  own  In  granting  improvldently  a 
motion  for  leave  to  amend  a  declaration  In  eject- 
ment by  extending  the  term  when  in  fact  un- 
known to  the  court  the  term  declared  on  had 
long  since  expired,  the  terretenant  changed,  and 
only  one  of  the  original  defendants  survived,  who 
had  removed  to  a  great  distance,  was  held  not  re- 
viewable by  writ  of  error. 

But  a  judgment  on  a  writ  of  error  eoram  nobb 
sustaining  a  venditioni  exponas  after  the  death  of  s 
defendant  without  a  scire  facUu  against  the  exec- 
utor was  reversed  on  a  writ  of  error,  in  Wood  r. 
Golwell,  84  Pa.  02. 

And  In  Holford  v.  Alexander,  12  Ala.  280, 46  Am. 
Dec.  258,  a  judgment  on  suoh  a  writ  reoUUog  s 
former  judirment  for  trial  de  novo  ia  held  final  for 
the  purpose  of  a  writ  of  error. 

The  judgrment  on  a  wilt  of  error  coram  rotnv 
should  be  *'revooaturJ*^  DeWitt  v.  Post,  U  Johns. 
460. 

But  such  judgment  is  proper  only  when  the 
judgment  of  the  same  oourt  is  recalled  for  error  in 
fact,  and  the  judgment  correcting  an  error  of  a 
lower  court  (must  be  ^'reversed.**  Camp  v.  Ben- 
nett, 16  Wend.  48. 

A  judgment  for  the  plaintiff  in  error  on  such  s 
writ  should  be  that  the  judgment  is  revcAed  and 
annulled  and  should  not  reinstate  the  case  for  nev 
trial  de  novo^  because  judgment  is  Unal  as  rebto 
to  the  former  judgment  and  suiU  Crawford  r. 
Williams,  1  Swan,  841. 

The  writ  of  error  coram  vobis  will  not  of  itieU 
operate  to  stay  execution.  Ferris  v.  Douglass,  9' 
Wend.  626:  Smith  v.  Kingsley,  10  Wend.  6201 

This  is  in  accordance  with  the  BngUsh  practice 
as  declared  in  Home  v.  Bushel,  2  Strange,  8t^. 
Blbout  V.  Wheeler,  Sayer,  166;  Birch  v.  Triste. ;« 
East,  416 ;  Semple  v.  Turner,  6  Mee&  &  W.  ISS. 

A  writ  of  error  coram  voMs  cannot  be  broogfat 
after  affirmance  of  a  writ  of  error  to  review  the 
law.  Lambell  v.  Pretty  John,  1  Strange,  600 :  Bnr- 
leigh  V.  Harris,  2  Strange  076.  B.  A.  B. 
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Missouri  territory  (Id.  p.  748  et  seq.),  both  of 
which  territories  recogDized  the  common  law. 
At  the  last-mentioned  date  a  portion  of  Mis- 
souri territory  was  admitted  into  the  Union  as 
a  state.  8  U.  8.  Stat,  at  L.  p.  545.  In  1854 
the  territory  now  constituting  the  state  of  Kan- 
sas became  an  organized  territory,  and  from 
1855  up  to  1861  it  was  governed  bv  its  own 
territorial  laws  and  the  laws  of  the  United 
States,  when,  in  1861,  it  became  a  state.  As 
^early  as  1858  the  following  statute  was  enacted 
by  the  territorial  Legislature  of  Kansas,  to  wit: 
*'  Sec.  608.  That  rights  of  civil  action,  given 
or  secured  by  existing  laws,  shall  be  prosecuted 
in  the  manner  provided  for  by  this  Code,  ex- 
<!ept  as  provideid  in  section  six  hundred  and 
four.  If  a  case  ever  arise  in  which  an  action 
for  the  enforcement  or  protection  of  a  right,  or 
the  redress  or  prevention  of  a  wrong,  cannot 
be  had  under  this  Code,  the  practice  hereto- 
fore in  use  may  be  adopted,  so  far  as  may  be 
necessary  to  prevent  a  failure  of  justice." 
Civ.  Code  1858,  §  603.  A  similar  statute  has 
been  in  force  ever  since,  and  is  now  in  force. 
Civ.  Code  1868,  §  727;  Gen.  Stot.  1889,  par. 
4841.  Also  the  common  law,  by  express  en- 
actment, has  been  in  force  in  Kansas  almost 
from  the  beginning.  The  present  statute  with 
regard  thereto  reads  as  follows:  *'  Sec.  8.  The 
common  law,  as  modified  by  constitutional 
and  statutory  law,  judicial  dedsions,  and  the 
condition  and  wants  of  the  people,  shall  re- 
main in  force  in  aid  of  the  Qeneral  Statutes  of 
this  state."  Gen.  Stat  1889.  par.  7281.  There 
are  but  few  statutory  actions  in  this  state. 
Nearly  every  right  of  action  in  this  state  is 
founded  upon  and  given  only  by  the  all-reach- 
ing principles  of  the  common  law,  and  gener- 
ally it  is  only  the  procedure,  and  not  the  right 
of  action,  that  is  furnished  or  regulated  by 
statute;  and  even  as  to  procedure  the  statutes 
sometimes  fail,  and  in  such  cases  parties  must 
resort  to  and  invoke  the  aid  of  the  common 
law.  That  such  a  remedy  as  the  one  resorted 
to  by  the  plaintiff  in  this  proceeding  existed  at 
common  law  there  can  be  no  doubt,  and  we 
think  it  still  exists  wherever  it  is  necessary  to 
invoke  its  aid.  See  the  case  of  Sanders  v. 
Mate,  85  Ind.  818,  44  Am.  Rep.  29,  and  the 
many  authorities  there  cited.  Is  it  possible 
that  a  person,  who,  under  fear  of  mob  violence 
and  of  death  or  great  personal  injury,  is 
compelled  to  plead  guilty  to  a  criminal  charge, 
and  to  be  sentenced  to  imprisonment  and  hard 
labor  in  the  penitentiary,  is  without  remedy 
to  restore  to  him  his  lost  rights?  But  if  he 
has  no  remedy,  then  what  becomes  of  the 
guaranties  of  our  own  state  Constitution? 
Sections  10  and  18  of  the  Bill  of  Rights  of  our 
Constitution  read  as  follows:  *'Sec.  10.  In 
all  prosecutions  the  accused  shall  be  allowed 
to  appear  and  defend  in  person  or  by  counsel, 
to  demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  to  meet  the  witness  face  to 
face,  and  to  have  compulsory  process  to  com- 
pel the  attendance  of  witnesses  in  his  behalf, 
and  a  speedy  public  trial  by  an  impartial  jurv 
of  the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed.  No  person 
shall  be  a  witness  against  himself,  or  be  twice 
put  in  jeopardy  for  the  same  offense."  *'Sec. 
18.  All  persons,  for  injuries  suffered  in  per- 
son, reputation,  or  property,  shall  have  rem- 
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edy  by  due  course  of  law,  and  justice  admin- 
istered without  delav."  If  any  court  has  jur- 
isdiction of  proceedmgs  like  the  present,  it  is 
the  district  oourt.  Under  section  8,  art.  8,  of 
the  Constitution,  the  supreme  oourt  has  origi- 
nal jurisdiction  only  ^in  proceedings  in  quo 
warranto,  mandamus,  and  habeas  corpus,  and 
such  appellate  jurisdiction  only  as  may  be 
provided  by  law  ;  and  neither  the  Constitution 
nor  any  statute  has  given  to  the  supreme  oourt, 
nor,  indeed,  to  any  other  court,  unless  it  is  the 
district  court,  any  jurisdiction  in  any  proceed- 
ing like  the  present.  Under  section  1  of  the 
Act  relating  to  district  courts,  the  district  court 
is  made  a  court  of  record,  and  is  given  "gen- 
eral original  jurisdiction  of  all  matters,  both 
civil  and  criminal,  not  otherwise  provided  by 
law,"  (Gen.  Stet.  1889,  par.  1961,)  and  juris- 
diction  like  the  present  has  not  been  otherwise 
provided  for  by  the  Constitution  or  by  any 
statute.  Upon  the  whole,  we  think  the  dis- 
trict court,  and  it  alone,  has  jurisdiction  in 
cases  like  the  present ;  and  this  opinion  follows 
from  a  consideration  of  the  common  law  and 
the  Constitution  and  the  statutes  both  of  this 
state*  and  of  the  United  States,  viewed  in  the 
light  of  history  and  of  usage,  and  under  the 
decisions  of  our  own  courts  and  of  the  courts 
elsewhere. 

But  it  is  claimed  that,  even  if  the  district 
court  has  jurisdiction  in  cases  like  the  present, 
still  the  plaintiff's  present  action  or  proceeding 
was  barred  by  some  Statute  of  Limitations  be- 
fore it  was  commenced.  The  original  pleas 
of  guilty  took  place  and  the  sentence  and 
judgments  following  them  were  rendered  on 
March  2,  1885,  and  this  present  proceeding 
was  not  commenced  until  some  time  in  March, 
1892,  more  thJEin  seven  vears  having  in  the 
meantime  elapsed  ;  and  it  is  now  claimed  by 
the  state  that  the  proceeding  was  barred  either 
by  the  two- years  statute  oi  Limitations  (Civ. 
Code  Pr.  §  18,  subd.  8)  or  by  the  fl ve-years* 
Statute  of  Limitations,  (Id.  subd.  6.)  There 
are  decisions  which  hold  that  no  Statute  of 
Limitations  can  ever  operate  in  cases  like  the 
present.  Jewell  v.  Oott,  18  Mo.  458,  58  Am. 
Dec.  158;  Latshaw  v.  MeNees,  50  Mo.  881. 
But  it  is  not  necessary,  as  we  think,  to  hunt 
for  decided  cases.  Our  statutes  govern.  Sec- 
lion  19,  Civil  Code  Pr.,  provides  as  follows  : 
"Sec.  19.  If  a  person  entitled  to  bring  an  ac- 
tion other  than  for  the  recovery  of  real  prop- 
erty, except  for  a  penalty  or  a  forfeiture,  be, 
at  the  time  the  cause  of  action  accrued,  under 
an^^  legal  disability,  every  such  person  shall  be 
entitled  to  bring  such  action  within  one  year 
after  such  disability  shall  be  removed."  And 
section  1,  subd.  27,  of  the  Act  relating  to  the 
construction  of  statutes,  reads  as  follows : 
''Twenty-Seventh.  The  phrase,  *under  legal 
disabQity,'  includes  persons  within  the  age  of 
minority,  or  of  unsound  mind,  or  imprisoned." 
Gen.  Stat  1889.  par.  6687.  But  it  is  claimed  on 
the  part  of  tbe  state  that  if  the  plaintiff  in  this 
proceeding  was  under  such  a  legal  disability 
that  the  Statute  of  Limitations  would  not  run 
against  such  a  proceeding,  then  that  he  was 
under  such  a  legal  disability  that  he  could  not 
commence  or  maintain  tbe  proceeding  at  all ; 
or,  in  other  words,  it  is  claimed  that,  if  from 
fears  of  his  life  or  of  great  personal  injury, 
and  to  avoid  death  or  great  personal  injuiy,  he 
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pleaded  f^Uy  to  a  criminal  charge,  and  was 
sentenced  thereon  to  imprisonment  and  hard 
labor  in  the  penitentiary  for  a  term  of  years 
exceeding  the  time  prescribed  by  the  Statute 
of  Limitations  within  which  he  could  com- 
mence his  action  or  proceeding,  then  that  he 
was  and  is  wholly  without  remedy,  for  he  was 
under  such  a  legal  disability  that  he  could  not 
commence  any  such  proceeding  to  set  aside 
the  sentence  or  the  plea  while  imprisoned,  nor 
untU  the  term  for  which  he  was  sentenced  to 
imprisonment  should  expire.  Under  the 
Statute  of  Limitations,  he  would  have  one 
year  after  the  disability  from  imprisonment 
Was  removed  within  which  to  commence  his 
action.  Civ.  Code  Pr.  g  19.  But  could  he 
not  commence  his  action  before  the  be^nning 
of  that  year,  and  while  he  was  still  imprisoned? 
What  would  be  the  use  of  his  commencing  any 
action  or  proceeding  to  relieve  him  from  the 
consequences  of  his  sentence  after  he  had 
served  in  the  penitentiary  the  full  time  for 
which  he  was  sentenced ?  The  commencing  of 
any  action  or  proceeding  would  then  be  of  no 
benefit  to  him.  It  must  be  remembered  that 
the  plaintiff's  imprisonment  commenced  be- 
fore he  made  his  pleas  in  the  criminal  cases, 
and  has  continued  without  any  interruption 
up  to  the  present  time.  While  we  think  that 
under  the  statutes  the  plaintiff  is  and  has  been 
under  such  a  legal  disability  that  the  Statute 
of  Limitations  has  not  operated  against  his 
remedy,  yet  we  think  that  he  has  not  been 
under  such  a  legal  disability  as  would  prevent 
his  commencing  or  maintaining  an  action  to 
restore  him  to  his  just  rights,  provided,  of 
course,  that  some  friend  would  commence  and 
conduct  the  proceeding  for  him.  We  do  not 
think  that  the  plaintiff^s  remedy  in  this  case  is 
barred  by  any  Statute  of  Limitations. 

The  state  also  claims  that  the  court  below 
erred  in  excluding  certain  evidence.  It  ap- 
pears that  on  May  25,  1892,  the  deposition  of 
the  plaintiff  below,  Calhoun,  was  taken  in 
Leavenworth  county,  and  presumably  in  the 
penitentiarv  where  he  was  confined.  In  that 
deposition  he  stated  that  the  relation  of  attor- 
ney at  law  and  client  never  existed  between 
himself  and  C.  W.  Keller.  Afterwards,  and 
on  the  trial  of  this  case,  which  occurred  on 
September  12,  1892,  in  Marion  county,  the  de- 
position was  read  in  evidence.  Also  the  oral 
testimony  of  Mr.  Keller  was  introduced  in 
evidence  on  the  part  of  the  plaintiff,  Calhoun. 
It  appeared  from  the  testimony  of  both  these 
witnesses  that  they  had  had  a  conversation 
about  the  last  of  February,  1885,  in  the  county 
jail  of  Marion  county  where  Calhoun  was  then 
imprisoned  ;  and  Mr.  Keller  also  testified  that 
at  the  time  of  this  conversation  he  was  em- 
ployed as  an  attorney  at  law  by  Calhoun,  and 
that  the  conversation  then  had  was  had  be- 
tween them  in  the  relation  of  attorney  and 
client.  Notwithstanding  this,  the  state  offered 
to  introduce  the  testimony  of  Mr.  Keller  to 
show  what  the  conversation  was,  but  Calhoun's 
counsel  in  this  case,  Frank  Doster,  objected 
upon  the  ground  that  the  conversation  con- 
sisted of  confidential  communications  had  be- 
tween them  as  attorney  and  client,  and  the 
court  excluded  the  evidence,  and  this  the  state 
claims  was  error.  Calhoun  himself  was  not 
present  at  the  trial.    We  do  not  think  that 
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anv  error  was  committed  in  the  exclusion  of 
this  evidence.  Civ.  Code  Pr.  (^  828,  subd.  4. 
The  court  below  heard  the  oral  testimony  of 
Mr.  Keller,  and  could  determine  from  it  and 
from  Calhoun's  deposition  very  much  better 
than  we  can  whether  the  conversation  bad  be- 
tween Keller  and  Calhoun  in  the  county  jail 
was  a  confidential  conversation  bad  betweoi 
them  as  attorney  and  client  or  not ;  and  if  it 
was  such  a  conversation,  (and  we  must  hold 
that  it  was,)  then  the  court  below  certainly 
did  not  err  in  excluding  it.  More  than  seven 
years  bad  elapsed  after  the  conversation  bad 
occurred  and  before  Mr.  Calhoun's  depositioD 
was  taken,  and  during  all  that  time,  except  a 
few  days,  Calhoun  had  been  confined  in  the 
penitentiary  at  hard  labor ;  and  it  cannot  be 
expected  that  his  memory  would  be  as  good 
as  that  of  Mr.  Keller.  It  is  probable  that,  if 
he  had  had  an  opportunity  to  have  had  bis 
memonr  refreshed  by  another  conversation 
with  Mr.  Keller,  he  would  have  made  a  dif- 
ferent statement.  We  do  not  think  that  he 
was  conclusively  bound  bv  his  statement  made 
in  his  deposition,  but  had  the  right,  throaeh 
his  counsel,  to  show  by  the  testimony  of  Mr. 
Keller  that  the  relation  of  attorney  and  cUent 
in  fact  existed  between  them  at  the  time  of 
the  conversation  had  in  the  county  jail  in  1885. 
and  therefore  that  what  was  said  during  that 
conversation  could  not  be  given  in  evidence 
over  the  objections  of  his  counsel  in  this  case. 

It  is  further  claimed  that  the  court  below 
erred  in  permitting  the  plaintiff,  Calhoun,  to 
prove  threats  made  against  his  life  both  bef m^ 
and  after  the  pleas  of  guilty  in  the  criminal 
cases,  and  threats  not  communicated  to  him 
before  his  pleas.  We  do  not  think  that  any 
error  was  committed  in  this  respect.  It  was 
very  proper  to  show  the  temper  of  the  mob. 
for  the  purpose  of  showing  whether  any  real 
danger  existed  &s  to  the  lite  of  Calhoun,  and 
these  threats  tended  to  show  this  fact  All  the 
threats  proved  that  were  made  after  Calhoun 
entered  his  pleas  of  guilty  were  made  on  the 
same  day,  and  before  the  mob  had  completely 
dispersed.  Of  course,  it  was  a  very  important 
fact — indeed,  a  necessary  fact — as  to  whether 
Calhoun  entertained  fears  of  bis  life  or  great 
personal  injury  at  the  time  he  entered  the 
pleas  or  not.  But  the  fact  that  he  had  suh 
stantial  grounds  for  such  fears  was  another 
very  important  fact,  and  it  was  proper  thai 
evidence  of  that  fact  should  also  be  given  to 
the  jury. 

It  is  also  claimed  that  the  court  below  erreJ 
in  instructing  the  jur^,  in  substance,  that  they 
had  no  right  to  consider  the  question  of  the 
guilt  or  innocence  of  Calhoun.  We  would 
tnink  this  instrudion  was  correct  It  can 
scarcely  be  possible  that  a  mob,  by  compelliog 
a  person  accused  of  crime  to  plead  guilty  tbere^ 
to,  and  be  sentenced  to  imprisonment  and 
hard  labor  in  the  penitentiary,  can  thereby 
shift  the  burden  of  proof  from  the  state  to  the 
accused.  Can  a  mob,  by  this  means,  abro- 
gate all  presumptions  of  innocence?  Can  the 
mob  cast  the  burden  upon  the  accw»ed  of 
proving  his  innocence,  and  of  proving  it 
by  a  preponderance  of  the  testimony,  ai»J 
relieve  the  state  of  proving  his  guilt,  and 
of  proving  it  bv  evidence  sufficient  to  removr 
every  reasonable   doubt?     A    mob    has  £o 
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right  by  any  means  to  shift  the  burden 
of  proof  from  the  state  to  the  accused,  or  to 
relieve  the  state  from  proving  the  guilt  of  the 
accused  beyond  a  reasonable  doubt,  and  no 
right  to  compel  the  accused  to  prove  his  inno- 
cence, and  to  prove  it  by  a  preponderance  of 
the  evidence.  The  accused  had  the  right  to 
be  placed  back  in  the  same  condition  as  he 
was  before  he  entered  his  pleas  of  guilty. 
He  had  the  right  to  be  placed  back  in  such  a 
•condition  that  be  could  avail  himself  of 
all  the  rights  given  to  him  by  sections  10  and 
18  of  the  Bill  of  Rights  of  the  Constitution, 
above  quoted,  and  also  of  section  228  of  the 
Criminal  Code,  and  bf  all  the  other  provisions 
of  the  Constitution  and  the  statutes  adopted 
or  enacted  in  the  interest  of  fair  trials  and  of 
liberty  and  justice.  On  the  final  trials  in  the 
criminal  cases  he  can  be  fairly  tried,  and,  if 
his  guilt  shall  then  be  fairly  established,  he 
can  then  be  sentenced  according  to  law.  At 
the  present,  and  in  this  proceeding,  he  is  not  re- 
quired to  establish  his  innocence.  We  think 
no  error  was  committed  in  this  respect. 

It  is  further  claimed  by  the  state  that  the 
court  below  erred  in  refusmg  to  give  a  certain 
instruction  that,  if  Calhoun  entered  his  pleas 
of  guilty  because  he  was  in  fact  guilty,  and 
honestly  desired  to  enter  such  pleas,  irrespect- 
ive of  any  fear  of  mob  violence,  then  that  the 
fact  that  be  was  threatened  with  mob  violence 
was  not  sufficient  to  avoid  the  sentence  of  the 
court.  There  are  at  least  two  sufficient  an- 
swers to  this  claim  of  error f  First,  the  court, 
in  substance,  gave  the  instruction  in  its  general 
charge;  and,  second,  the  special  findings  of 
the  jury  would  cure  any  error  that  might  have 
intervened  in  this  respect. 

After  a  careful  consideration  of  all  the 
points  presented  by  counsel  in  this  case,  we 
are  of  the  opinion  that  no  substantial  error  was 
committed  by  the  court  below.  With  regard 
to  actions  or  proceedings  in  this  country  in  the 
nature  of  writs  of  error  coram  nobis,  a  valuable 
note  will  be  found  appended  to  the  case  of 
Bolford  V.  Alexander,  46  Am.  Dec.  257-261. 
Upon  the  points  made  by  counsel  our  decision 
is  as  follows: 

1.  Where  the  accused  in  a  criminal  prosecu- 
tion in  the  district  court  is  forced  through 
well-grounded  fears  of  mob  violence  to  plead 
guilty  to  the  criminal  charge,  and  to  be  sen- 
tenced to  imprisonment  and  hard  labor  in  the 
penitentiary  for  a  term  of  years,  he  has  a  right 
to  relief  from  such  sentence  and  plea  by  an 
action  or  proceeding  in  the  same  court  in  the 
nature  of  a  writ  of  error  coram  nobis. 

2.  And  in  such  a  case,  where  the  accused 
was  sentenced  to  imprisonment  in  the  peni- 


I  tentiary  for  a  period  of  forty- two  years,  and, 
after  having  served  for  more  than  seven  years 
of  that  term,  he  commences  an  action  in  the 
nature  of  a  writ  of  error  coram  nobis  to  set 
aside  such  sentence  and  plea,  his  action  is  not 
barred  by  any  statute  of  limitations,  for  the 
reason  that  no  statute  of  limitations  will  op- 
erate against  the  remedy  of  a  party  while  he 
is  under  the  legal  disability  of  imprisonment. 
8.  In  such  a  case,  where  a  deposition  of  the 
accused  was  read  in  evidence  on  the  trial  in  his 
action  for  relief,  and  in  such  deposition  was  a 
statement  made  by  him  that  the  relation  of 
attorney  and  client  had  never  existed  between 
himself  and  K.,  but  the  oral  testimony  of  E., 
introduced  on  the  trial,  showed  that  such  re 
lation  did  once  exist,  and  that  a  certain  con- 
versation had  between  them  more  than  seven 
vears  prior  to  that  time,  and  while  that  rela- 
lation  existed,  was  a  confidential  conversation 
had  between  them  as  attorney  and  client,  and 
the  state  ofifered  to  show  what  that  conversa- 
tion was,  but  the  accused,  through  his  counsel 
in  the  action  for  [relief,  objected,  and  the 
court  excluded  the  evidence,  held  that  the  su- 
preme court  cannot  say  that  any  error  was 
committed. 

4.  In  such  a  case,  where  the  trial  court  per- 
mitted the  accused  to  show  threats  of  mob  vio- 
lence, made  both  before  and  after,  but  on  the 
same  day  of,  the  entering  of  his  plea  of  guilty, 
and  many  of  which  threats  were  not  commu- 
nicated tu  the  accused  before  his  plea  was  en- 
tered, held  not  error;  that  the  evidence  tended 
to  show  that  there  was  a  real  danger  from 
mob  violence,  and  that  the  fears  of  the  accused 
were  well  founded,  and  that  the  evidence  was 
proper  to  go  to  the  jury. 

5.  And,  further  held,  that  the  question  of  the 
^uilt  or  innocence  of  the  accused  in  such  case 
IS  not  a  necessary  question  to  be  determined  in 
the  case;  that  a  mob  cannot,  by  compelling  a 
person  accused  of  crime  to  plead  guilty,  and 
to  be  sentenced  to  imprisonment  and  hard 
labor  in  the  penitentiary,  so  shift  the  burden 
of  proof  from  the  state  to  the  accused  as  to 
compel  the  accused  to  prove  his  innocence, 
and  to  prove  it  by  a  preponderance  of  the  tes- 
timony, and  to  relieve  the  state  from  proving 
his  guilt,  and  from  proving  it  by  evidence 
sufficient  to  remove  every  reasonable  doubt. 
The  accused  has  the  right  to  be  placed  back  in 
the  same  condition  as  he  was  before  he  en- 
tered his  plea  of  guilty. 

6.  And  it  is  further  held  that  no  error  was 
committed  in  refusing  instructions. 

The  judgment  of  the  court  below  mil  be  af- 
firmed. 

All  the  Justices  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


James  C.  MASON,  Appt,, 

RICHMOND  &  DANVILLE  R.  CO.,  Rsspt 

( N.  C ) 

1.  Tba  want  of  aiigr  bimpers  oni  freight 
cjurs.  whetber  reoetved  ftom  aAother 
company  or  not*  renders  »  railroad 


company  liable  Tor  injury  received  in  oon- 
sequenoe  thereof  by  a  brakeman  who  is  sudden- 
ly called  upon  in  the  ni^ht  to  couple  the  cars  and 
who  has  no  knowledge  of  their  defects. 

8.  It  is  not  the  duty  of  a  brakeman  to 
examine  the  bumpers  of  cars  on  a  dark 
night  before  essaying  to  couple  the  cars  in  obedi- 
ence to  orders. 


NoTK.— 8ee,  in  connection  with  the  above  case,  I  200;  in  which  the  use  of  ditferent  kinds  of  buffers 
that  of  Iiouisvilie  Ss  N.  R.  Go.  v.  Boland  (Ala.)  ante,  I  in  the  same  train  was  held  not  to  be  negligence. 
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8*  The  eoouiuuid  of  the  eondoetor  of  a 
fipoigtat  train  to  a  brakomaa  to  gpo  be- 
tween the  ears  when  he  cannot  c»uple  them 
otherwise  is  a  waiver  of  a  rule  of  the  company 
prohibitin^r  brakemen  to  vo  between  cans  under 
any  drcumstances. 

4.  Jndielal  notioe  will  be  taken  of  the 
relation  between  the  brakemen  and 

i  eonduetor  of  a  freight  train  and  that  the 
brakemen  feel  Impelled  to  obey  the  oonduotor*8 
ordeis. 

(Burwell,  J.,  diMents.) 
(December  2S,  180S.) 

APPEAL  by  plalDtiir  from  a  Judgment  of 
the  Superior  Court  for  Guilford  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negUgence. 
Beversed. 

Plaintiff  was  a  brakeman  in  defendant's  em- 
ploy and  signed  the  agreement  which  defend- 
ant required  of  its  employes,  of  which  the  fol- 
lowing is  a  copy: 

"I  fully  understand  that  the  rules  of  the 
Richmond  &  Danville  Railroad  Company  posi- 
tively prohibit  brakemen  from  coupling  or  un- 
coupling cars  except  with  a  stick,  and  that 
brakemen  or  others  must  not  go  between  cars, 
under  any  circumstances,  for  the  purpose  of 
coupling  or  uncoupling,  or  for  adjusting  pins, 
etc.,  when  an  engine  is  attached  to  such  cars 
or  train;  and,  in  consideration  of  being  em- 
ployed by  said  company,  I  hereby  agree  to  be 
bound  by  said  rule,  and  waive  all  or  any  liabil- 
ity of  said  company  to  me  for  any  results  of 
disobedience  or  infraction  thereof.  I  haye 
read  the  above,  and  fully  understand  it." 

Further  facts  appear  in  the  opinion. 

Mr.  John  ▲.  Barringper  for  appellant. 

Mr,  D.  Sehenck  for  respondent. 

Avery*  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  held  that,  upon  the  whole 
evidence,  the  plaintiff  had  failed  to  make  out 
a  prima  facie  case.  The  burden  was  upon  the 
servant,  suing  his  employers,  to  show  (1)  that 
the  machinery  was  defective;  (2^  that  the  de- 
fects were  the  proximate  cause  or  the  injury; 
(8)  that  the  master  had  knowledge,  or  might, 
by  the  exercise  of  ordinary  care,  have  had 
knowledge,  of  such  defects.  Budwn,  v. 
Charleston,  C,  A  (7.  R.  Co,  104  N.  C.  491.  The 
question  presented  by  the  appeal,  therefore,  is 
whether,  in  any  aspect  of  the  evidence,  the 
plaintiff  has  relieved  himself  of  the  onus  pro- 
oandi  imposed  upon  him  by  law. 

The  first  point  to  be  considered  is  whether 
the  defendant  company  was  negligent  in  fail- 
ing to  provide  what  is  Known  as  the  ''Janney," 
or  some  other  improved  coupler,  which  would 
obviate  the  necessity,  under  any  circumstances, 
of  going  between  the  ends  of  cars  in  order  to 
fasten  one  to  another.  The  general  rule  is  that 
it  is  not  the  duty  of  railway  companies  to  fur- 
nish machinery  of  the  yery  best  varieties,  or  to 
attach  appliances  of  the  latest  and  safest  kinds, 
but  that  it  is  culpable  to  use  cars  or  engines  of 
any  particular  pattern  which  an  ordinary  in- 
spection would  show  to  be  defective.  In  view 
of  the  changes  incident  to  new  inventions  and 
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discoyeries,  facts  which  would  not  have  shown 
negligence  a  few  years  since  may  now,  or  in 
the  near  future,  be  declared  in  ]aw  ample  evi- 
dence of  culpable  dereliction  in  duty,  such  as 
will  involve  liability  for  damages.  1  Shcarm. 
&  Redf.  Neg.  g  12;  BUtektseU  y.  MoormahOs. 
C.)  17  L. R  A.  729 (decided  at  thiatermV  We 
think  that  the  time  has  arrived  when  railroad 
companies  should  be  required  to  attach  such 
couplers,  and  perhaps  air-brakes,  or  appliances 
equally  safe  and  ^ective  for  checking  the 
speed  of  moving  trains,  on  all  passenger  cars, 
since,  as  a  rule,  each  cori)oration  uaea  for  car- 
rying passengers  none  but  its  own  conveyances, 
and  the  new  couplers  hate  now  become  so 
cheap,  as  compared  to  the  yalue  of  the  lives 
and  limbs  of  servants  and  passengers,  that  it  is 
not  unreasonable  to  require  that  they  provide 
them,  on  peril  of  answering  for  any  damaij^ 
which  might  have  been  obviated  by  their  use. 
But  while,  doubtless,  the  day  will  soon  come 
when  they  can  be  attached  at  comparatiTely 
small  cost  to  all  freight  cars,  it  mij^ht  seriously 
embarrass  our  commerce,  involving  an  inter- 
change, for  the  purposes  of  expeditious  trans- 
portation, of  vehicles  between  all  of  the  roads 
from  Canada  to  Mexico,  were  every  carrier  re- 
quired, not  only  to  incur  the  expense  of  buy- 
ing the  right,  and  readjusting  all  of  its  own 
cars  for  the  use,  of  the  improved  fastening,  but 
also  to  choose  between  refusing  to  receive  a 
car  of  another  company  without  such  couplers, 
and  incurring  contingent  liability  for  usiDg  it; 
since  the  liability  of  the  corporation  for  such 
defects  in  those  received  from  other  conipanies 
is  the  same  as  for  defects  in  its  own.  Patter- 
son, Railway  Accident  Law,  812;  MilUr  v. 
JV«(J  York  Cent,  A  H,  R.  B.  Co.  99  N.  Y.  657: 
Jones  V.  New  York  Cent,  4bH.R,IL  Co.^  N. 
Y.  628.  But  it  appears  from  the  evidence  that 
the  plaintiff  was  suddenly  called  upon  on  a 
very  dark  night  to  couple  to  the  train  two  box 
cars  standing  upon  the  siding  at  Durham,— 
one  of  which  belonged  to  the  defendant,  and 
another  to  a  different  company, — and  that, 
when  the  train  backed  towards  the  train  on  the 
siding,  he  saw  that  the  pin,  which  be  had  ad- 
Justed  with  a  stick  in  the  drawhead  of  the  car 
standing  on  the  track,  would  not  go  down  into 
the  link  of  the  drawhead  in  the  moving  car, 
which  he  had  also  arranged  with  his  stick,  un- 
less he  should  use  his  hand  to  push  it  down, 
and  in  this  emergency  he  rushed  in  between  the 
cars,  as  the  conouctor  had  ordered  him  to  do 
whenever  he  failed  in  the  effort  to  couple  with 
a  stick.  After  getting  between  the  standin? 
and  the  moving  car,  l£  discovered  for  the  first 
time  that  there  were  no  bumpers  on  either  car 
Bumpers  are  blocks  of  wood  fastened  to  the 
end  of  a  box  car,  above  and  below  or  on  either 
side  of  the  drawhead,  and  usually  protrude 
about  eight  or  ten  inches,  so  that  they  serve 
the  douMe  purpose  of  preventing  drawheads 
from  being  broRen  bv  a  collision,  and  of  pro- 
tecting brakemen  who  may  be  between  the 
cars.  Drawheada  have  springs  in  them,  and 
give  way  when  they  come  into  collision  with 
each  other,  so  that  they  cannot  be  made  to  sub- 
serve the  purpose,  like  bumpers,  of  holdingthe 
cars  apart.  In  Oottlidf  v.  New  York,  L.E.^ 
H .  i2.  a?.,  100  N.  Y.  467,  where  the  facts  were 
Uiat  a  brakeman  was  injured  in  coupling  two 
cars  belonghig  to  another  company,  the  bump- 
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en  being  only  three  inches  long,  the  court  said: 
"  The  defendnnt  was  under  obligation  to  its 
employ  fo  to  exercise  reasonable  care  and  dili- 
gence in  furnishing  them  safe  and  suitable  im- 
plements, cars,  and  machineiy  for  the  dis- 
cbarge of  their  duties.  .  .  .  The  defect  was  an 
obvious  one,  easily  discoverable  by  the  most 
ordinary  inspection,  and  it  would  seem  to  be 
the  grossest  negligence  to  put  such  cars  into 
any  train,  and  especially  into  a  train  consist- 
ing of  cars  of  different  gauge.  But  these  two 
cars  did  not  belong  to  the  defendant.  They 
belonged  to  other  companies,  and  came  to  it 
loaded,  and  it  was  drawing  them  over  its  road. 
...  It  is  not  bound  to  take  such  cars  if  they 
are  known  to  be  defective  and  unsafe.  Even 
if  it  is  not  bound  to  make  tests  to  discover 
secret  defects,  and  is  not  responsible  for  such 
defects,  it  is  bound  to  inspect  foreign  cars  iust 
as  it  would  inspect  its  own  cars.  .  .  .  W  hen 
cars  come  to  it  which  have  defects  visible  or 
discoverable  by  ordinaiy  inspection,  it  must 
either  remedy  such  defects,  or  refuse  to  take 
such  cars.  Bo  much,  at  least,  is  due  from  it  to 
its  employes.  The  employes  can  no  more  be 
said  to  assume  the  risk  of  such  defects  in  for- 
eign cars  than  in  cars  belonging  to  the  com- 
pany. .  .  .  The  defect  here  complained  of  was 
obvious,  easily  discoverable  by  the  most  ordi- 
nary inspection,  and  it  seems  it  could  have  been 
easily  remedied  by  simply  nailing  or  fastening 
additional  strips  of  wood  to  the  ends  of  the 
cars,  so  as  to  give  the  bumpers  sufficient  width 
to  afford  the  protection  needed  and  intended." 
The  case  being  exactly  in  point,  it  seems  not 
inappropriate  to  reproduce  the  language  of 
Judffe'Eial  from  this  elaborate  opinion,  instead 
of  discussing  the  same  question  at  greater 
length  for  ourselves.  The  general  rule  is  that, 
where  freight  cars  are  obviously  so  defectively 
made,  whether  by  a  failure  to  attach  bumpers 
at  all,  or  to  make  them  sufficiently  long  to  pro- 
tect a  person  standing  between  the  cars  when 
in  moUon,  or  in  consequence  of  any  other  fault 
in  construction,  that  the  slightest  indiscretion 
on  the  part  of  an  operative  may  endanger  his 
life,  the  company  is  liable  for  any  injuir  re- 
sulting from  sudi  defects.  Toledo,  W.  i  W. 
R,  Co.  V.  Fredericks,  71  Dl.  294;  CJucago  <fc  N, 
W,  R  Co.  V.  Jaekaon,  55  111.  498,  8  Am.  Rep. 
061;  Wedgwood  v.  Chicago  <fc  K  W.  B.  Co,  41 
Wis.  478.  In  GotUiet^s  Cam,  aupra,  it  will  be 
observed  that  stress  was  laid  upon  the  fact  that 
the  want  of  a  bumper  would  have  been  discov- 
ered by  an  ordinary  inspection,  and  in  our 
case,  as  well  as  in  that,  the  brakeman  was  sud- 
denly called  upon  to  pass  between  two  cars,  of 
the  condition  of  which  he  could  not  have  pre- 
viously informed  himself.  Before  daylight  on 
a  dark  morning  the  duty  devolved  upon  him 
of  attaching  a  car,  which  it  may  be  was  never 
north  of  Wilmington,  until  brought  by  some 
freight  train  with  which  plaintiff  bad  no  con- 
nection on  the  day  before  to  the  station  where 
he  found  it  In  Johnson  v.  Riehnumd  dfe  2>.  R, 
Co.,  81  N.  C.  459, where  the  injury  to  the  plain- 
tiff was  caused  by  a  defective  rod,  which  he 
had  had  no  reasonable  opportunity  to  inspect. 
Chief  Justice  Smith,  speaking  for  the  court, 
said:  "  Had  the  proper  inspection  been  made 
by  the  defendant,  and  the  rod  repaired  and 
strengthened,  the  accident  would  not  have  oc- 
curred: and  hence  it  must  be  ascribed  to  the 
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defendant's  own  dereliction  of  duty.  The  fault 
lies  with  the  company,  and  it  must  bear  the 
consecfuenoes."  The  defendant  ought  to  have 
examined  its  own  car  and,  upon  discovering  its 
condition,  bumpers  could  have  been  placed 
upon  it  at  comparatively  trivial  cost,  and  the 
same  duty  of  inspection  devolved  upon  it  when 
the  other  car  was  tendered  to  it;  but  upon  ex- 
amination it  had  the  option,  as  will  appear 
from  the  authorities  already  cited,  of  refusing 
to  receive  it  at  all  or  of  repairing  it,  so  as  to 
make  it  safe,  after  it  was  received. 

So,  apart  from  the  special  contract  which  is 
pleaded  as  a  defense,  the  defendant  is  prinut 
fade  liable  to  answer  in  damages  because  of 
its  negligence,  when  its  officers  ought  to  have 
known  of  the  defect,  and  to  have  remedied  it, 
and  it  has  not  relieved  itself  of  this  apparent 
liability  by  showing  that  the  plaintiff  knew,  or 
had  opportunity  to  know,  the  condition  of  the 
particular  cars  on  the  siding;  but,  on  the  con- 
trary, the  only  testimony  on  the  subject  is 
that  of  plaintiff,  to  the  effect  that  he  did 
not  see  the  car  till  he  had  put  himself  in  dan- 
ger, and  then,  in  the  imperfect  light,  discov- 
ered that  there  was  no  bumper  on  either  of 
those  between  which  he  was  already  caught. 
CrutehnOd  v.  Richmond  A  D,  R.  Co.  76  if.  C. 
822;  Fteasants  v.  Raleigh  df  A.  A.  R.  Co.  95  N. 
G.  195;  Shearm.  &  Redf.  Neg.  §§  92,  94,  95; 
Cooley,  Torts,  561.  Leaving  the  agreement, 
designated  as  Exhibit  A,  out  of  view,  if 
there  is  any  testimony  tending  to  show  con- 
tributory negligence,  there  was  certainly  no 
admitted  state  of  facts  which  justified  the 
court  in  withdrawing  the  case  from  the  jury, 
and  holding  that,  in  any  aspect  of  the  evi- 
dence, the  injury  was  caused  by  the  fault  of 
the  plaintiff.  In  Crutehfield^s  Case,  supra,  it 
was  expressly  declared  that,  though  the  serv- 
ant assumed  the  risks  of  accident  incident  to 
his  service,  he  did  not  contract  to  excuse  the 
negligence  of  the  company,  unless  he  knew  of 
the  danger  to  which  he  was  exposed  by  its 
want  of  care,  or  might,  by  reasonable  dili^nce. 
have  known  of  it,  and  faUed  to  ^ive  notice  to 
his  employer,  so  that  the  defect  might  be  reme- 
died. 

The  case'at  bar  is  not  one  in  which  the  plain- 
tiff was  injured  by  the  fault  of  a  fellow  serv- 
ant, but  by  the  negligence  of  the  master  in 
carelessly  retaining  on  the  line,  and  receiving 
from  other  carriers,  i)alpab1y  defective  convey- 
ances; the  master  being  presumed  to  know  of 
the  danger,  which  could  have  been  discovered 
by  ordinary  inspection,  while  the  servant  had 
no  opportunity  to  know,  until  it  was  too  late 
to  avoid  it.  The  dangerous  condition  of  the 
'  car  was  not,  as  in  PleasanUf  Case,  supra,  known 
to  both  employer  and  employ^,  but  only  to  the 
former.  Where  the  rolling  stock  or  machin- 
ery of  a  company  is  so  defective  in  its  con- 
struction that  by  an  ordinary  inspection  the 
company  could  discover  its  condition,  unless  it 
appear  that,  notwithstanding  such  want  of 
care  on  its  part,  the  supervening  negligence  of 
the  servant  was  the  proximate  cause  of  the  in- 
jury complained  of,  the  company  is  liable. 
Wedgwood  v.  Chicago  A  N.  W,  R.  Co,  and  Hud- 
son y.  Charleston,  C.  <fc  C,  R  Co,  supra;  8t, 
Louis  iSf  8.  E.  R,  Co.  v.  Valirius,  56  Ind.  511 ; 
OotUieb's  Case,  supra.  Another  case  precisely 
in  point  is  King  v.  Ohio  df  C.  R  Co.,  14  Fed. 


848 


KoRTH  Oabolina  Sufresce  Cottbt. 


Dbc., 


Rep.  277,  in  wbich  Judge  Gresham,  of  the  cir- 
cuit court,  held  that  a  brakemao  in  coupling 
cars  had  a  right  to  assume  that  they  are  in 
fi;ood  and  safe  conditioD,  and  is  not  negligent 
m  running  between  cars  without  stopping  to 
examine  and  see  whether  the  drawheads  are 
properly  adjusted  or  not.  No  more  is  it  his 
duty  to  examine  bumpers  on  a  daric  night  be- 
fore essaying  to  couple  cars. 

The  cars  Deing  palpably  defective,  and  it 
appearing  plainl]^  that  the  company  might,  by 
orainary  care  in  inspecting  them,  nave  known 
their  condition,  the  defendant  still  insists  that, 
though  the  plaintiff  may  not  have  been  negli- 

fent  in  knowinglv  incurring  risk  that  he  might 
ave  avoided,  still  he  was  violating  a  rule  of 
the  company  of  which  he  had  express  notice 
when  he  passed  between  the  cars  to  adjust  the 
coupling,  and  his  want  of  care  was  therefore 
the  cause  of  the  injury.  The  authorities  which 
we  have  cited  fully  sustain  the  position  that,  in 
the  absence  of  such  an  agreement,  the  com- 
pany would  be  deemed  negligent  and  the  plain- 
tiff would  be  held  free  from  blame.  In  addi- 
tion to  those  authorities,  we  can  fortify  our 
position  more  strongly  still  by  recurring  to  the 
principle  that,  notwithstanding  any  real  or 
supposed  negligence  of  an  injured  plaintiff,  a 
railway  company  is  liable  in  damages  if  but 
for  its  own  want  of  care  the  injury  could  have 
been  avoided.  Bean^  v.  Wilmington  A  W,  R. 
Co.  107  N.  C.  686;  Clark  v.  Wilmington  &  W, 
B.  Co.  im  N.  C.  480,  14  L.  R.  A.  749.  If, 
therefore,  we  were  to  concede  that  the  plain- 
tiff was  culpable  in  exposing  himself  to  dan- 
ger, the  carelessness  of  the  defendant  would 
nevertheless  be  deemed  in  law  the  proximate 
cause  of  the  injury. 

Mr.  Beach,  citing  with  approval  71  111.  294, 
svpra,  says:  ''But  when  the  cars  are  so  con- 
structed ,  the  bumpers  being  of  different  heights, 
or  being  in  any  respect  so  made  that  the  slight- 
est indiscretion  on  the  part  of  the  operative 
will  prove  fatal  to  him,  it  has  been  held  that 
when  the  injury  results  from  such  causes  the 
company  is  liable."  Beach,  Contrib.  Neg. 
§  d65.  But  the  case  of  Oowles  v.  Richmond  dk 
D.  R.  Co.,M  N.  C.  809,  37  Am.  Rep.  620,  it 
would  seem.  Is  so  strikingly  analogous  as, 
upon  principle,  to  be  decisive  of  that  at  bar. 
If,  then,  the  company  was  held  to  be  wanting 
in  ordinary  care  because  the  cars  provided  did 
not  so  fit  each  other  that  the  bumpers  would 
keep  them  apart  and  prevent  collisions,  it 
would  seem,  where  the  failure  to  place  any 
bumpers  at  all  on  cars  is  the  proximate  cause 
of  a  collision  in  which  a  brakeman  is  injured, 
there  would  be  still  more  palpable  proof  of 
negligence.  Justice  Ruf9n  stated  the  fact  to 
be,  as  appeared  from  the  plaintiff's  testimony 
on  the  trial,  "that  the  brakeman  was  under 
the  immediate  direction  and  order  of  one  Gar- 
rison, who  was  the  engineer  and  conductor  of 
the  defendant's  freight  train,"  and  that  while 
executing  the  order  of  the  conductor,  as  in  our 
case,  the  brakeman  "was  injured  in  the  man- 
ner complained  of,  by  a  collision  of  two  cars, 
which  collision  resulted  from  the  fact  that  the 
cars  were  so  constructed  that  their  bumpers 
did  not  correspond  or  fit  one  another  as  they 
should  have  done,  in  order  to  prevent  the  cars 
coming  in  too  close  contact,  which  defect  was 
unknown  to  plaintiff,  and  but  for  which  he 
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would  not  have  been  injured."  This  court 
held  that  the  defects  in  the  cars  w%re  such  as 
to  establish  negligence  on  the  part  of  the  de- 
fendant, because  the  defect  was  so  obvious  as 
to  be  seen  on  inspection,  and  to  make  it 
incumbent  on  the  company  to  show  that  some 
subsequent  carelessness  of  the  plaintiff  was  the 
proximate  cause  of  the  injury.  The  statement 
as  to  the  relations  of  the  conductor  and  brake- 
man  was  much  more  mieager,  it  is  true,  than 
in  Patton  v.  Western  N.  C.  R.  Co,,m  N.  C.  455, 
since  there  the  superior,  discharging  himself 
the  same  double  duties  of  conductor  and  engi- 
neer, was  expressly  shown  to  have  the  power 
to  emplov  and  discharge  the  laborers  subject 
to  his  orders. 

The  question  involved  in  all  such  cases  is 
whether  the  subordinate  feels  constrained  to 
obey  the  orders  of  his  superior,  though  appar- 
ently obedience  will  be  attended  with  peril, 
rather  than  run  the  risk  of  defying  his  author- 
ity. The  fact  that  the  conductor  has  the 
power  to  employ  and  discharge  brakemen  on 
his  train  is  but  evidence  to  show  that  the 
brakemen  fear  to  disobey  his  commands.  The 
existence  of  such  authontv,  in  the  very  nature 
of  things,  cannot  be  made  the  invariable  test 
of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher 
official  than  the  conductor,  and  receives  every 
order  upon  which  he  acts  in  the  line  of  his 
duty  from  him  as  a  superior, — as  it  is  a  matter 
of  universal  knowledge  is  the  true  state  of 
facts  on  all  raUroads, — is  it  not  reasonable  for 
the  laborer  to  conclude  that  the  conductor  has 
power  to  waive  the  requirement  of  the  role 
that  he  has  signed,  and  that,  if  be  refuses  to 
couple  cars  in  accordance  with  his  direction, 
and  thereby  delays  the  departure  of  a  train,  he 
may  at  least  be  reported  for  inefl^dency  and 
discharged  from  the  service  of  the  company? 
If  the  servant  acts  upon  a  well-grounded  fear 
of  losing  his  place,  the  reason  of  the  rule 
would  l^  met  and  he  should  be  declared  free 
from  culpabilitv,  unless  the  plaintiff  recklessly 
exposed  himseff  to  manifest  peril,  or  choee  to 
sublect  himself  to  danger  when  another  safe 
mode  of  discharging  bis  dutv  was  open  to  him, 
as  in  Chambers  v.  Western  A.  C.  R,  Oo.  91  ^. 
C.  475.  The  eUborate  opinion  of  Justice  Fiel  1 
in  Chicago,  M.  A  St.  P.  R.  Co.  v.  Boss,  112  U. 
8.  877,  28  L.  ed.  787,  in  which  he  reviews  the 
question.  Who  are  servants  engaged  in  a  com- 
mon employment? — in  thelightoTallthepreri- 
ous  decisions  in  America  and  England,  contain? 
the  clearest  and  most  philosophical  discussion 
of  the  sublect  to  be  found  in  any  authority  to 
which  we  have  had  access.  He  announces  the 
conclusion  of  that  court  as  follows:  "A  con- 
ductor, having  the  entire  control  and  manage- 
ment of  a  railway  train,  occupies  a  verv 
different  position  from  the  brakemen,  the  por- 
ters and  other  subordinates  employed.  He  is 
in  fact  and  should  be  treated  as  the  personal 
representative  of  the  corporation,  for  whoee 
negligence  it  is  responsible  to  subordinate  senr 
ants.  This  view  of  his  relation  to  the  corpora- 
tion seems  to  us  a  reasonable  and  just  one,  and 
it  will  insure  care  in  the  selection  of  such 
agents,  and  thus  give  greater  security  to  the 
servants  engaged  under  him  in  an  employmeot 
requiring  the  utmost  vigilance  on  th«ir  part 
and  prompt  and  unhesitatiDg  obedience  to  his 
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orders.  .  .  .  We  know  from  the  manner  in 
which  railways  are  operated  that,  subject  to 
the  general  rules  and  orders  of  the  directors  of 
the  companies,  the  conductor  has  entire  con- 
trol and  management  of  the  train  to  which  he 
is  assigned."  "The  true  view,"  sajrs  Whar- 
ton (Law  of  Negligence.  §^  232),  -'is  that,  as 
corporations  can  only  act  throuc^h  superintend- 
ing ofScers,  the  negligences  of  those  offlcers 
with  respect  to  other  servante  are  the  negli- 
gences of  the  corporation."  The  command  of 
the  conductor  to  the  brakeman  to  go  between 
the  cars,  when  he  could  not  couple  them  other- 
wise, was  one  to  which  unhesitating  obedience 
was  expected  and  demanded.  The  giving  of 
such  an  order  by  the  conductor  ought,  upon 
the  plainest  principles  of  right  and  justice,  to 
be  declared  a  waiver  of  the  regulation  by  an 
officer  who  is  the  representative  of  the  corpo- 
ration. That  a  brakeman  feels  impelled  to 
obey  the  orders  of  the  conductor  no  observant 
person  can  deny;  and  since  we  can  take  Judi- 
-cial  notice  of  a  relation  so  common  and  well 
understood,  it  would  be  a  voluntary  preference 
of  fiction  to  fact  were  we  to  adhere  to  an  arbi- 
trary rule,  founded  in  a  supposed  reason  that 
we  know  does  not  exist.  A  brakeman  does 
not  contract  to  incur  the  risk  of  serving  under 
a  conductor  who  will  order  him  to  disobey  the 
regulations  of  the  company,  and  leave  him  to 
choose  on  the  instant  between  observing  the 
rules  and  obeying  his  superior. 

The  Supreme  Court  of  Georgia,  in  Central 
R.  Co.  V.  Be  Bray,  71  6a.  406,  held  that,  while 
neither  a  conductor  nor  any  other  officer  had  a 
right  to  order  an  employe  to  get  on  or  off  a 
moving  train,  and  the  employ 6  was  not  bound 
to  obev  it,  yet  where  the  conductor  did  give 
the  oraer,  and  the  brakeman  obeved  it,  the  act 
of  the  conductor  was  the  act  of  the  corpora- 
cion,  and  the  corporation  could  not  escape 
responsibility  for  its  own  wrong.  The  court 
held  in  that  case  that  it  was  immaterial  what 
the  rules  of  the  company  were,  and  so  in 
our  case,  where  the  brakeman  was  ordered  to 
jump  between  cars,  instead  of  from  the  top  of 
a  car,  the  same  principle  should  prevail. 

The  Supreme  Court  of  South  Carolina  held, 
in  Boatwright  v.  Northeastern  R.  Co.,  25  8.  C. 
129,  that  *'the  conductor  of  a  train  is  the  rep- 
resentative of  the  company,  and  not  a  fellow 
servant  with  other  employes  operating  the 
same  train  under  his  orders."  That  case  was 
exactly  in  point,  as  the  conductor  had  ordered 
the  brakeman  to  go  between  cars  because  of 
uneven  couplers  on  freight  cars.  The  same 
principle  is  aecided  in  Ccleman  v.  Wilmington^ 
C.  A  A,  B.  Co.,  25  8.  C.  446,  60  Am.  Rep.  516. 
It  has  been  repeatedly  held  that  an  engineer  in 
charge  of  a  train,  discharging  the  duties  usu- 
ally devolving  on  a  conductor.  In  addition  to 
managing  the  engine,  is  not  a  fellow  servant  of 
a  brakeman.  Louisville  dh  N.  /?.  Co,  v.  Brooks, 
83  Ky.  129.  The  American  rule,  as  distin- 
^ished  from  the  English,  is  that  a  servant 
intrusted  with  the  general  management  of  the 
master's  business,  or  of  those  in  a  particular 
department  or  on  detached  service,  in  charge 
of  the  train  or  body  of  laborers,  is  not  a  fellow 
servant  of  those  who  are  employed  under  him 
and  subject  to  his  orders.  Augtuta  Factory  v. 
Barnes,  72  Ga.  217,  53  Am.  Rep.  888;  Bowling 
V.  Allen,  74  Mo.  18, 41  Am.  Rep.  298;  C/tieago 
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<fc  A.  B.  Co,  V.  May,  108  111.  288;  Chicago,  8t. 
P,  M,  dt  0,  R.  Co.  V.  Lundstrom,  16  Neb.  264; 
Burlington  &  M.  R,  Co,  v.  Crockett,  19  Neb. 
188;  Shearm.  &  Redf.  Neg.  §  226. 

It  will  be  conceded  that,  though  the  owner 
and  manager  of  a  manufacturing  establishment 
should  make  a  rule,  and  cause  every  employe 
to  sign  it,  to  the  effect  that  the  employ^  would 
not  pass  between  certain  machines,  go  into  an 
engine  room,  or  expose  himself  to  anpr  speci- 
fied danger  connected  with  the  machinery  of 
the  mill,  and  would  hold  the  owner  discharged 
in  advance  for  any  liability  growing  out  of 
such  exposure,  yet  if  the  manager  should, 
in  the  face  of  the  rule,  order  the  servant  who 
signed  it  to  disobey  it,  and  his  obedience  to 
oraers  should  expose  him  to  a  danger  caused 
by  defects  in  the  machinery  that  on  an  ordi- 
nary inspection  would  have  been  obvious  to 
the  master,  though  not  so  readily  discoverable 
to  the  servant,  acting  instantly  on  the  order,  it 
would  scarcelv  be  contended  that  the  superior 
who  had  made  the  regulation  would  not  thus 
waive  its  observance.  A  corporation  is  usuallv 
governed  by  its  directors,  but  they  may  shift 
its  responsible  management  by  such  a  variety 
of  orders,  by-laws,  and  regulations  as  to  make 
it  impossible  to  discover  a  real,  tangible,  direct- 
ing head.  If,  as  authority  and  reason  clearly 
dictate,  we  consider  a  conductor  in  charge  of  a 
train  as  representing  the  un  tangible  head  of 
the  company,  then  his  order  is  as  much  a 
waiver  of  a  regulation  as  that  of  the  owne/and 
head  of  a  mill. 

But,  speaking  for  a  minority  of  the  court 
only,  it  seems  that  there  should  be  but  little  diffi- 
cult jr  in  arriving  at  the  same  conclusion  by  the 
relation  of  another  question,  whether,  in  con- 
sideration of  receiving  employment,  a  brake- 
man  can,  by  written  agreement.  "  waive  the 
liability"  of  the  company  incurred  by  furnish- 
ing cars  without  bumpers,  and  which  cannot 
be  coupled  with  a  stick,  in  the  event  that  he 
shall  be  injured  in  the  attempt  to  fasten  the 
couplings  of  such  cars,  under  the  command  of 
the  conductor  in  charge  of  the  train,  with  his 
hands,  instead  of  using  his  stick,  as  the  rule  of 
the  company  requires.  It  is  settled  as  the 
almost  universal  rule  in  America  that,  though 
a  common  carrier  of  freight  by  contract  upon 
consideration  may  relieve  itself  of  the  full 
measure  of  responsibility  as  an  insurer,  no 
limitation  can  in  that  way  be  placed  upon  its 
liability  for  its  own  negligence.  Smith  v. 
North  Carolina  R,  Co.  64  N.  C.  285;  4  Law- 
son,  Rights,  Rem.  &  Pr.  §  1840;  Lawson. 
Cont.  §^  29-67.  The  same  rule  applies  to 
agreements  made  by  common  carriers  of  pas- 
sengers, purporting  to  restrict  their  liability  for 
in  ju ries  caused  by  their  own  negligence.  Such 
contracts  are  void  as  against  the  public  policy 
of  the  law.  4  Lawson,  Rights,  Rem.  &  Pr. 
g  1918.  This  stringent  rule  of  liability  is  said 
to  rest  upon  the  duty  of  the  government  to  give 
unrestricted  protection  to  tne  lives  and  limbs 
of  its  citizens.  Lawson,  Cont.  §§  212-220.  It 
would  seem  that  the  government  owes  it  to  the 
servant  of  a  carrier  to  give  to  him  the  same  pro- 
tection of  life  and  limb  as  to  the  passenger,  by 
declaring  void  an  agreement,  in  consideration 
of  being  employed,  to  excuse  the  company  for 
negligence  even  when  it  causes  death;'  and 
it  nas  been  so  held,  as  far  as  our  invest!- 
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gations  have  extended,  in  all  of  the  courts 
except  the  Supreme  Court  of  Georgia.  Lake 
Sfuyre  &  M.  8.  R.  Go.  v.  Spangler,  44  Ohio  St. 
471;  Kansas  Pac,  E.  Co.  v.  Peavey,  29  Kan. 
169,  44  Am.  Rep.  680;  Little  Bode  iSb  Ft.  S.  B. 
Co,  V.  Eubanks,  48  Ark.  460;  Memphis  db  C. 
B.  Co.  V.  Jones,  %  Head,  517;  Boesner  v.  Her- 
mann, 10  Biss.  486,  8  Fed.  Rep.  782;  1  Law- 
son,  Rights,  Rem.  &  Pr.  §  818.  It  is  difficult 
to  draw  a  distinction  between  contracts  affect- 
ing only  the  safety  of  goods  or  animals  or 
those  affecting  the  lives  and  limbs  of  passen- 
gers, and  those  which  vitally  concern  another 
larffe  class  of  human  beings.  If  public  policy 
prohibits  the  recognition  of  the  validity  of 
a  contract  limiting  liability*  for  a  paying  pas- 
senger, or,  as  most  authorities  in  this  country 
maintain,  even  one  riding  on  a  free  pass,  upon 
what  principle  can  the  court  refuse  to  extend 
the  same  protection  to  a  class  of  people  who 
are  much  more  exposed  to  dan^r,  and  much 
more  liable  to  be  influenced  to  sign  such  agree- 
ments? 

For  the  reasons  given,  we  thinlc  that  the 
court  below  erred  in  holding  that  the  plaintiff 
could  not  recover.  The  case  should  have  been 
left  to  the  jury,  and  the  judgment  of  nonsuit 
mil  he  set  aside,  and  a  new  trial  granted. 

Barwell,  J.,  dissents. 

Shepherd,  (^h.  J.,  concurring: 
I  concur  in  the  conclusion  reached  bv  the 
court,  but  not  on  the  ground  that  the  regulation 
in  question  was  an  unreasonable  one.  It  was 
not  a  stipulation  against  negligence,  in  the  or- 
dinary sense  of  the  term,  and,  as  long  as  it 
remamed  in  force,  the  defendant  did  not  owe 
to  the  plaintiff  the  duty  of  providing  bumpers 
for  its  cars.  The  essential  element  of  negli- 
gence is  a  breach  of  duty;  but,  in  order  to  re- 
cover, it  is  not  enough  for  the  plaintiff  to  show 
a  simple  breach  of  duty,  but  he  must  also 
show  that  the  defendant  owes  the  duty  to  him. 
1  Shearm.  &  Redf.  Neg.  §  8;  Beach,  Contrib. 
Neg.  §  6;  Emri/  v.  Boanoke  Nav.  db  W.  P.  Co. 
(N.  C.)  (decided  at  this  term,)  16  S.  E.  Rep. 
18.  In  the  decisions  cited,  where  a  recovery 
was  had  for  negligence  in  not  furnishing  bump- 
ers, there  was  either  no  regulation  like  that 
in  the  present  case,  or  such  regulation  had 
been  waived.  I  cannot  understand  how  it  was 
the  duty  of  the  defendant  to  provide  against 
an  accident  which  could  not  possibly  have 
happened  but  for  a  violation  of  its  reasonable 
regulations.  However  negligent,  then,  as  to 
others,  the  defendant  may  have  been  in  not 
seeing  that  the  cars  were  provided  with  bump- 
ers, such  negligence  was  not  actionable  by  this 
plaintiff  if  his  injuries  were  caused  by  his  dis- 
obedience of  an  existing  regulation,  known 
and  agreed  to  by  him,  forbidding  him  from 
going  between  the  cars,  under  any  circum- 
stances, for  the  purpose  of  coupling  them,  etc. 
The  evidence,  however,  tended  to  show  that 
there  was  a  waiver  of  the  regulation  by  the 
conductor  in  charge  of  the  train,  and,  in  view 
of  the  authorities  cited,  and  the  convincing 
reasons  given  in  the  opinion,  I  think  that  such 
a  waiver  was,  for  the  purposes  of  this  action, 
binding  on  the  defendant.  It  is  upon  this 
ground  that  I  concur  in  the  disposition  made 
of  the  appeal. 
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A  special  tax  by  coimt y  ^■^**««— ^fuliwy^rn 
to  supply  a  deileleiiey  in  the  aateimt 
necessary  to  keep  the  public  schoeU 
open  for  at  least  four  months  in  the  year,  as  re- 
quired by  OoDst.  art.  9,  9  3,  is  not  a  tax  "^tot  a 
special  purpose,'*  under  art.  6,  fi  6,  which  limits 
the  amount  of  county  taxes  to  double  the  state 
tax  ^^except  for  a  special  purpose  and  with  the 
approval  of  the  General  Assembly.** 

{Avery^  J.,  dissenes.) 

(December  18,  ISOS.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Bladeo  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  it  to  make  provision  for  keeping  open 
the  public  schools.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Batchelor  A  Devereux  for  ap- 
pellant. 


I,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  presented  for  our  considera- 
tion are  precisely  the  same  as  those  which 
were  determined  in  the  case  of  Barksdale  v. 
Sampson  County  Comrs.,  98  N.  C.  472,  where- 
in it  was  held  that,  while  it  is  the  duty  of  the 
county  commissioners,  under  article  9,  §  8.  of 
the  Constitution  of  North  Carolina,  to  keep 
the  public  schools  open  for  at  least  four 
months  in  every  year,  yet,  in  discharging  this 
duty,  they  cannot  disregard  the  limitations 
imposed  by  article  5,  §  1,*  as  to  the  amount  of 
tax  to  be  levied ;  and  tfeat  section  23,  chap. 
174,  Laws  1885,  which  requires  the  commis- 
sioners, if  the  tax  levied  by  the  state  for  this 
purpose  shall  be  insufficient  to  carry  it  into 
effect,  to  levy  annually  a  special  tax  to  supplv 
the  deficiency,  is  unconstituUonal,  because  it 
is  not  such  a  special  tax  for  county  purposes 
as  is  provided-  for  by  article  6,  ^  6,f  of  the 

*That  section  is  as  follows:  **  The  G^eneral  As- 
sembly shall  levy  a  capitation  tax  un  every  maJc 
in  habitant  of  the  state  over  twenty-one  and  under 
fifty  years  of  agre.  which  shall  be  equal  on  each  to 
the  tax  on  property  valued  at  three  hundred  dol- 
lars in  cash.  The  commisBionen  of  the  sereral 
counties  may  exempt  from  capitation  tax  Id 
special  cases  on  account  of  poverty  and  inHrmit^. 
and  the  state  and  oountv  capitation  tax  combined 
shall  never  exceed  two  doUars  on  the  head.** 

fThat  section  is  as  follows:  *'  The  taxes  levied  by 
the  commissioners  of  the  several  counties  for 
county  purposes  shall  be  levied  In  like  manner 
with  the  state  taxes,  and  shall  nev^r  exceed  the 
double  of  the  state  tax.  except  for  a  speckl  pur- 
pose, and  with  the  special  approval  of  the  General 
Assembly." 

Note.— The  constitutional  restrictions  on  taia- 
tion  are,  in  recent  years,  the  subject  of  so 
many  vigorous  discussions  by  counnel  and  courtEs, 
and  of  such  Increasing  Interest  to  citiiens,  that  the 
above  case  is  deemed  a  valuable  contribution  to 
the  subject  although  it  is  primarily  based  on  the 
particular  terms  of  the  North  Carolina  Constlto- 
tion. 
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Constitution.  The  subject  has  been  so  recently 
and  thoroughly  discussed  in  the  opinion  de- 
livered by  uhirf  Justice  Smith  for  the  court, 
and  in  the  dissenting  opinion  of  the  then  As- 
social  Justice  Merrimon,  with  all  the  authori- 
ties on  both  sides,  that  we  deem  it  unnecessary 
to  recite  the  reasons  upon  which  a  conclusion 
was  then  reached  bv  a  majority  of  the  court. 
We  have  been  induced  to  give  the  questions 
a  careful  reconsideration,  and  have  listened 
with  interest  to  the  able  argument  of  counsel, 
who  have  sought  to  induce  us  to  put  a  different 
construction  upon  the  Constitution  than  was 
announced  in  the  decision  above  referred  to, 
and  to  hold  that  it  is  the  duty  of  the  county 
commissioners  to  obey  the  mandate  of  the  Act 
of  1885,  and  levy  the  additional  tax  sufficient 
to  make  up  the  deficiency,  caused  by  the  fail- 
ure of  the  General  Assembly  to  provide  funds 
to  maintain  the  schools  for  at  least  four  months 
in  the  year.  But  we  are  constrained  by  the 
principle  involved  in  the  maxim  stare  decisis, 
in  which  is  bound  up  the  stability  of  judicial 
decision,  on  which  depends,  not  only  respect 
for  law,  but  knowledge  of  law,  so  necessary 
to  be  possessed  by  those  whose  duty  and  busi- 
ness it  is  to  advise  the  people  on  all  matters 
concerning  their  interests,  to  abide  by  the  de< 
cisions  of  the  court,  unless  it  be  made  to  ap- 
pear that  there  was  palpable  error  or  mistake. 
When  there  is  room  for  construction,  and  rea- 
sons may  be  adduced  on  both  sides  of  a  matter 
in  controversy,  the  certainty  of  a  rule  is  of  more 
importance,  often,  than  tne  reason  of  it.  In 
saying  this  we  do  not  wish  it  to  be  understood 
that,  were  the  question  before  us  an  open  one, 
we  should  reach  a  different  conclusion  upon  it 
than  has  been  declared  by  the  court.  The 
subject  of  taxation,  general  and  special,  by 
state  and  counties,  has  been  considered  in  a 
long  line  of  t judicial  decisions,  beginning  al- 
most immediately  upon  the  adoption  of  the 
Constitution  of  1868.  It  is  well  settled  that 
for  the  ordinary  exposes  of  government,  both 
state  and  county,  the  first  section  of  article  5 
of  the  Constitution  places  the  limit  of  taxation, 
and  preserves  the  equation  between  the  capita- 
tion and  the  property  tax, — the  capitation  tax 
never  to  exceed  $2,  and  the  tax  upon  property 
valued  at  $800  to  be  confined  within  the  same 
limit.  It  is  also  settled  in  the  same  manner 
that  by  article  5,  ^  6,  the  counties  may  not  ex- 
ceed the  double  of  the  state  tax,  within  the 
equation,  except  for  a  special  purpose,  and 
with  the  special  approval  of  the  Qeneral  As- 
sembly. It  appears  from  an  examination  of 
the  authorities  that  no  case  has  ever  come  be- 
fore the  courts  involving  the  exercise  of  this 
special  power  of  taxation  by  the  counties  ex- 
cept upon  special  or  private  acts  for  local  ob- 
jects, until  the  Act  of  1885  was  brought  to  our 
attention,  wherein,  in  a  public  Act  ("An  Act 
to  Amend  the  Public  School  Law, — chapter  15 
of  the  Code'O  it  is  sought  by  section  28  to  re- 
quire a  special  tax  in  the  county  to  supply  the 
aeficiency  in  the  sum  raised  by  general  taxa- 
tion and  appropriation  for  public  school  pur- 
poses, under  the  requirements  of  article  9  of 
the  Constitution,  in  section  2  of  which  "the 
General  Assembly  .  .  .  shall  provide  by 
taxation  and  otherwise  for  a  general  and  uni- 
form system  of  public  schools  wherein  tuition 
shall  be  free  of  charge  to  all  the  children  of 
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the  state  between  the  ages  of  six  and  twenty- 
one  years."  It  was  held  in  BarksdcU^s  Case, 
supra,  which  we  are  now  asked  to  review, 
that  this  section  23  of  the  Act  of  1885  was  not 
warranted  by  section  6,  art.  5,  of  the  Consti- 
tution, because  it  was  not  such  a  special  tax 
for  local  objects  as  was  contemplated  in  the 
last-named  section.  We  see  no  reason  to 
doubt  the  correctness  of  the  decision  of  the 
court  upon  this  question,  if  it  were  now  open 
to  us  for  revision.  The  reasons  are  given  and 
cases  cited  in  the  opinion  of  the  chief  justice, 
in  the  case  referred  to,  and  it  would  be  but 
cumbering  the  books  for  us  to  reproduce  them 
here.  Were  the  question  presented  to  us  of 
the  power  of  the  General  Assembly  to  deal 
with  the  matter  and  provide  adequate  means 
for  the  necessary  expenses  incident  to  the 
maintenance  of  the  public  schools  under  the 
requirement  of  article  9,  by  general  taxation, 
unlettered  by  any  limitation  of  article  5,  §  1, 
in  the  same  manner  as  they  may  provide  for  a 
casual  deficit,  or  for  the  payment  of  the  pub- 
lic debt  or  interest  on  the  same,  or  for  the  sup- 
pression of  insurrection  or  invasion,  we  might 
possibly  find  a  solution  of  the  apparent  diffi- 
culty which  has  resulted  in  a  failure  in  some 
counties  to  maintain  the  schools  for  at  least 
four  months  in  every  year;  but,  as  the  ques- 
tion may  never  arise,  we  will  not  discuss  it. 

We  are  content  to  abide  by  the  decision  of 
the  court  in  Barkdale^s  Case,  and  declare  that 
in  the  judgment  of  his  honor  below,  following 
that  decision,  there  is  no  error. 

Avery,  J,,  dissenting: 

Entertaining  the  most  profound  respect  for 
the  views  of  my  brethren,  I  feel,  nevertheless, 
constrained  to  give  expression  to  the  reasons 
that  have  impelled  me  to  the  conclusion  that  a 
most  important  provision  of  the  organic  law 
has  been  misconstrued,  and  the  will  of  the 
people,  as  embodied  therein,  has  been  thwart- 
ed, by  restricting  the  right  of  the  Legislature 
to  delegate  to  the  counties  the  taxing  power  to 
levy  tax  for  the  maintenance  of  public  schools. 
If  the  court  has  fallen  into  error,  it  is  a  mis- 
conception that  vitally  concerns  the  public 
welfare.  In  the  face  of  this  constitutional  in- 
hibition, the  Legislature  is  no  longer  left  free 
to  enact  and  enforce  uniform  and  liberal  laws 
for  sustaining  our  schools,  and  elevating  and 
educating  the  ignorant  classes  of  our  people. 
Experience  and  observation  have  shown  that 
education  and  morality  advance  hand  in  hand, 
while  ignorance  and  vice  are,  as  a  rule,  as  con- 
stant companions.  Acting  upon  theenlightened 
and  philanthropic  idea  ihat  crime  could  be  best 
combated  and  happiness  promoted  by  the  re- 
fining influences  of  religion,  morality,  and 
learning,  the  framers  of  our  fundamental  law 
dug  deep,  and  made  mandatory  public  educa- 
tion one  of  the  bedstones  upon  which  the  Con- 
stitution rests.  The  provisions  which  apply 
specifically  to  this  subject  are  sections  1-3  of 
article  9,  the  material  portions  of  which  are  as 
follows:  "  (1)  Religion,  morality,  and  knowl- 
edge bein^  necessary  to  good  government  and 
the  happiness  of  mankind,  schools  and  the 
means  of  education  shall  forever  be  encour- 
aged. (2)  The  General  Assembly,  at  its  first 
session  under  this  Constitution,  shall  provide, 
by  taxation  and  otherwise,  for  a  general  and 
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UDiform  system  of  public  schools,  wherein 
tuition  shall  be  free  of  charge  to  all  children 
of  the  state.  (3)  Each  county  of  the  state  shall 
be  divided  into  a  convenient  number  of  dis- 
tricts, in  which  one  or  more  public  schools 
shall  be  maintained  at  least  four  months  in 
every  year,  aDd»  if  the  commissioners  of  any 
county  shall  fail  to  comply  with  the  aforesaid 
requirements  of  this  section,  they  shall  be  liable 
to  indictment."  This,  like  many  other  expres- 
sions of  the  sovereign  will  embodied  in  the 
Constitution,  is  not  only  addressed  to  and  ob- 
ligatory upon  the  Legislature,  but  likewise  ap- 
peals to  and  deals  directly  with  its  agencies  for 
local  government, — the  counties, — and  arms 
the  courts  with  power  to  stimulate  the  com- 
missioners to  diligence.  Starting  out  with  the 
announcement,  as  solemn  and  binding  and  as 
clear  and  comprehensible  as  any  fundamental 
principle  transplanted  from  Magna  Charta 
mto  our  Declaration  of  Rights,  thai  knowledge, 
as  the  handmaiden  of  religion  and  morality,  is 
essential  to  the  perpetuity  of  good  govern- 
ment, two  conventions  of  the  people  have 
deliberately  and  solemnly  ordained  that  the 
system  which  "shall  be  maintained"  must 
meet  this  necessity  by  compliance  on  the  part 
of  the  Legislature  with  certain  requirements 
of  the  instrument,  and  that  the  aid  of  the 
criminal  law  also  shall  be  invoked,  if  necessary, 
to  insure  the  enforcement  of  the  constitutional 
mandate. 

1.  It  was  made  the  duty  of  the  Legislature 
without  delay,  at  its  first  session,  both  after 
the  ratification  of  the  Constitution  in  1868  and 
in  its  amended  form  in  1876,  to  provide  for  a 
"general  and  uniform  system,"  by  taxation  or 
otherwise. 

2.  The  county  commissioners  were  required 
to  fix  the  bounds  of  the  districts  in  which  one 
or  more  schools  were  to  be  maintained  four 
months,  etc. 

8.  The  county  commissioners  are  declared 
liable  to  indictment  for  an  offense  created  by 
the  Constitution,  to  wit,  the  failure  to  comply 
with  this  section,  not  only  by  neglecting  or  re- 
fusing to  lay  off  the  limits  of  the  districts,  but 
by  omitting  to  keep  up  the  schools. 

How  could  the  law-making  power  provide 
a  general  and  uniform  system  of  schools,  so 
that  the  counties,  as  public  agencies,  should 
have  the  power,  which  they  were  liable  to 
punishment  for  not  exercising,  of  keeping  up 
public  schools  for  four  months  in  the  year  in 
localities  designated  by  them?  Section  5,  art. 
9,  appropriates  to  the  school  fund  of  the  coun- 
ties the  clear  proceeds  of  penalties  and  forfeit- 
ures collected,  and  all  fines  for  breaches  of 
penal  or  military  laws,  paid  within  their 
respective  borders.  The  state  system  must  be 
uniform,  "but  the  funds  necessary  for  the 
support  of  the  public  schools  are  not  derived 
exclusively  from  the  state,"  said  the  late  Chief 
Justice  Merrimon  in  QreeTitboro  v.  Hodgin,  106 
N.  C.  187.  "The  Constitution  plainly  con- 
templates and  intends  that  the  several  counties, 
as  such,  shall  bear  a  material  part  of  the  bur- 
den of  supplying  such  fund . "  In  a  su bsequen t 
portion  of  the  same  opinion,  in  construing 
section  4,  art.  9,  the  court  says:  "It  is  like- 
wise required  that  the  funds  supplied  by  the 
counties  shall  supplement  that  of  the  state,  and 
be  distributed  in  the  counties  supplying  the 
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same,  as  pointed  out  above,"  viz.  so  as  to  in- 
sure the  maintenance  of  a  school  for  four 
months  in  the  several  districts.  Obviously  it 
is  impracticable  for  the  Legislature  to  so  adjusi 
the  state  taxation  and  distribution  of  the  fund 
arising  from  it  that  the  same  per  centum  of 
tax,  with  fines,  forfeitures,  and  penalties 
superadded,  shall  provide  anything  like  uni 
formity  in  the  duration  or  character  of  the 
schools.  The  division  of  the  fund  ndsed  by 
state  taxation  according  to  the  number  of 
children  within  the  school  age  under  the  gen- 
eral law  providing  for  its  distribution  has 
been  declared  uniform  and  constitutional. 
QreemiHyro  v.  Hodgin^  supra.  But  it  is  manifest 
that,  unless  the  local  authorities  of  the  several 
counties  may  exercise  tijie  power  delegated  to 
them  by  the  Legislature  to  make  a  suflicient 
supplement,  the  share  of  one  county  may 
maintain  schools  for  ten  months,  while  that 
allotted  to  another,  where  school  children  are 
not  numerous,  and  are  scattered  over  a  sparse- 
ly settled  region,  and  where  the  amount  paid 
in  the  shape  of  penalties  is  insignificant,  may 
not  prove  sufiScient  to  keep  the  schools  open 
for  one  month  in  the  whole  year.  The  only 
criminal  offense  created  and'  defined  by  tlie 
Constitution  itself  is  that  mentioned  in  section 
8.  It  is  difficult  to  understand  why  this  wide 
departure  from  the  usual  course  was  made, 
unless  we  interpret  it  as  emphasizing  the  intent 
of  the  framers  of  the  Constitution  that  the 
officers  held  subject  to  this  unusual  liability 
should  have  power  coextensive  with  their  ac- 
countability. The  Legislature,  in  enacting  the 
law  under  which  the  tax  was  levied,  manuest- 
ly  placed  this  interpretation  upon  the  sections 
which  we  have  quoted ;  and  in  the  construction 
of  laws  great  respect  should  be  shown  to  the 
opinion  of  the  law- making  power,  and  statutes 
solemnlv  enacted  by  the  Legislature  should  be 
declared  unconstitutional  only  when  they  are 
plainly  repugnant  to  the  provisions  of  the 
organic  Act.  • 

Counties  and  towns  are  created  by  the  Le<; 
islature  for  public  convenience,  and  may  be 
destroyed  at  any  moment  bv  the  authoritythat 
gave  them  existence.  LiUy  v.  Taylor,  88  N. 
C.  489;  10  Myer's  Fed.  Dec.  §g  2434-24^. 
The  only  limit  upon  the  law-making  power  is 
to  be  found  in  Uie  restrictive  clauses  of  the 
Federal  and  state  Constitutions.  1  Dill.  Man. 
Corp.  3d  ed.  §§  65,  68,  et  sea.;  Barrinf^n  v. 
Neuse  Rixer  Ferry  Co.,  69  K  C.  165.  Duties 
and  burdens  may  be  devolved  upon  the  gor- 
eraing  officers  of  counties  againat  their  will, 
and,  m  the  absence  of  a  restraining  provision 
in  the  organic  law,  counties  may  be  even  com- 
pelled to  assume  the  liabilities  of  towns  lying 
within  their  borders.  Cooley.  Const  Lim. 
4th  ed.  pp.  ^95, 296,  *  241;  1  DiU.  Mun.  Cor^ 
§§  60  (85)  to  65  (88);  OrantOle  Comrs.  v.  Bal- 
lard, 69  N.  C.  18;  Currituck  County  Cornn.  v. 
Dare  County  Comrs.  79  N.  C.  565;  Dart 
County  Comrs,  v.  Currituck  County  Comrs.  95 
N.  C.  189.  The  Legislature  may  devote  the 
streets  or  other  property  of  a  town  to  a  public 
purpose,  or,  if  such  action  does  not  violate  the 
rights  of  creditors,  it  may  modify  or  repeal  a 
tax  levy  already  laid  by  its  authoritiiea,  or 
modifv  its  action  in  any  other  respect  1  Dill- 
Mun.  Corp.  §§  70  (42)  to  77  (45);  WaMngton. 
ToOrBridge  Co,  v.  Bea^fort  Comrs.  81  N.  C. 
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491 ;  Carrovo  ▼.  Washii^gton  ToU-Bridge  Co.  61 
N.  C.  118. 

The  statute  which  has  been  proDounced  in- 
valid (Laws  1885.  chap.  174,  §  23)  is  amenda- 
tory of  Code,  §  2590,  and  requires  the  county 
commissioners,  where  the  tax  levied  by  the 
state  proves  insuCBcient  to  maintain  one  or 
more  schools  in  each  school  district  for  four 
months  in  the  year,  to  lev^  annually  *'a  spe- 
cial tax  to  supply  the  deficiencr^  for  the  support 
and  maintenance  of  said  schools  for  said  period 
of  four  months  or  more."  It  is  obvious  that, 
if  there  were  no  constitutional  restriction  upon 
the  power  of  the  Legislature,  it  was  authorized 
and  expressly  required  to  pass  just  such  a  law 
iis  that  enacted.  Was  its  power  exceeded  in 
passing  it?  The  Con^ituuon  of  1868  (art.  7, 
t^  2)  provided  that  it  should  be  the  "  duty  of 
the  commissioners  to  exercise  a  general  super- 
vision and  control  of  the  penal  and  charitable 
institutions,  schools,  roads,  bridges,  levying  of 
taxes,  and  finances  of  f^aid  county,  as  may  be 
prescribed  by  law."  The  Amendment  of  1875, 
which  took  effect  January  1, 1877  (art.  7,  §  14), 
provided  that  "the  General  Assembly  shall 
have  full  power  by  statute  to  modify,  chaaiire, 
or  abrogate  anv  and  all  of  the  provisions  of 
this  article,  and  substitute  others  in  their  place, 
except  sections  7,  9,  and  18."  The  Acts  of 
1876-77,  chap.  141,  were  passed  in  the  exercise 
of  the  power  ^ven  under  section  14.  art.  7, 
aDd,  after  providing  for  the  election  of  countv 
commissioners,  and  the  levying  of  taxes  with 
the  assent  of  the  justices  of  the  peace,  declares, 
in  section  6,  that  they  "shall  have  and  exercise 
the  jurisdiction  and  powers  vested  in  the  board 
of  commissioners  now  existing,  and  also  those 
vested  in  and  exercised  by  the  board  of  trus- 
tees, etc.,  except  as  may  be  hereafter  provided 
by  law."  Construing  the  Constitution  of 
18G8  together  with  the  Amendment  of  1875 
aod  the  Act  of  1876-77,  it  is  manifest  that  be- 
fore 1875  there  was  this  further  recognition  of 
the  right  and  duty  ot  the  county  commission- 
ers to  overlook  the  schools  as  a  part  of  the  or- 
dinary and  necessary  county  government,  and 
that  the  Act  of  1876-77.  pas^  in  pursuance 
of  the  Amendment  of  1875,  left  this  power  and 
obligation  still  intact.  But,  despite  all  of 
these  constitutional  and  statutory  grants  of 
power  and  injunctions  of  duty,  it  is  contended 
that  section  1,  art.  5.  of  the  Constitution  limits 
the  levy  for  ordinary  purposes  to  not  more 
than  $2  on  the  poll,  or  66|>  cents  on  every  $100 
in  value  of  land;  that  the  education  of  the  peo- 
ple of  a  coimty  is  not  a  county  purpose;  and 
the  Act  of  1876-77  does  not  provide  for  levy- 
inc;  a  "special  tax,"  though  the  Legislature 
expressly  so  denominated  tne  tax  to  be  levied 
in  every  instance  when  there  should  be  a 
deficiency  in  the  appropriation  by  the  state. 
Is  education  a  county  purpose?  No  one  has 
ever  ^contended  that  a  tax  providing  for  the 
support  of  the  penal  and  charitable  institutions 
of  a  county,  or  for  building  bridges  across 
streams  at  the  public  crossings  in  its  limits,  is 
not  a  county  purpose,  or,  if  such  a  position 
has  ever  been  assumed,  it  will  no  longer  be 
insisted  on  in  view  of  the  decisions  of  this 
court,  and  the  constant  practice  of  the  Legis- 
lature. Barrington  v.  JVeuge  River  Ferry  Oo, , 
supra.  When  we  find  the  word  "schools" 
sandwiched  between  charitable  institutions  and 
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roads  in  the  constitutional  definition  of  the 
duties  of  commissioners,  who  are  the  embodi^ 
ment  of  the  municipal  corporation,  it  would 
seem  unreasonable  to  insist  that  an  answer  to 
an  alternative  mandamus,  which  stated  that  a 
levy  of  twenty  cents  on  the  hundred  for  sup- 
port of  prisoners  in  the  jail  and  the  poor,  ten 
cents  to  make  up  the  deficiency  in  school  ap- 
propriation, ana  five  cents  for  payment  of 
damage  assessed  for  public  roads  opened  by 
order  of  the  commissioners,  raised  the  tax  in 
the  aggregate,  with  that  levied  by  the  state,  to 
the  constitutional  limit,  would  not  be  deemed 
sufllcient  to  relieve  the  commissioners  from 
attachment  for  contempt.  Fry  v.  Montgomery 
County  Comrs.,  82  N.  C.  804.  The  distinction « 
between  taxes  levied  under  a  power  which  as- 
sociated schools  with  roads  and  bridges,  and 
between  those  devoted  to  one  purpose  or  the 
other,  seems  to  me  to  be  clearly  arbitrary  and 
unreasonable.  When  the  Constitution  declares 
that  knowledge  is  "necessary  to  good  govern- 
ment," and  that  particular  agents  of  the  state 
— the  county  commissioners — shall  be  indicted 
for  failure  to  provide  the  means  of  acquiring 
it,  I  cannot  yield  my  assent  to  the  proposition 
that  it  is  a  part  of  tbe  appropriate  public  duty 
of  those  officers  to  protect  the  health  of  the 
people  of  the  county  by  levying  a  tax  for  the 
purpose  of  constructing  hospitals,  if  need  be, 
or  for  opening  new  roads  or  erecting  bridges, 
while  the  Legislature  cannot  even  clothe  them 
with  authority,  by  a  special  Act  applicable  to 
all  of  the  counties  in  the  state,  to  levy  and 
collect  any  sum  for  the  intellectual  betterment 
of  the  people  of  the  county.  It  seems  to  me 
that  tbe  framers  of  the  Constitution  not  only 
intended  that  the  commissioners  should  be 
empowered  and  required,  as  a  part  of  their 
regular  duty,  to  open  roads,  and  provide  for 
the  payment  of  the  expense  of  punishing 
criminals,  but  that,  above  all  these  other  func- 
tions, should  be  that  of  furnishing  the  means 
and  facilities  for  acquiring  knowledge. 

If  the  maintenance  of  schools  is  a  countv 
purxx)8e,  then  the  remaining  question  is 
whether  it  is  competent  for  the  Legislature  to 
pass  an  Act  providing  for  the  levy,  under  cer- 
tain specified  circumstances,  of  a  "special  tax" 
by  any  county  in  the  state;  or  whether  it  is 
essential,  in  order  to  authorize  the  levy  for  the 
very  same  purpose,  to  pass  a  separate  act 
specifically  applicable  to  each  county.  I  do 
not  think  that  the  organic  law  requires  any 
such  vain  and  useless  proceeding.  I  believe 
that  the  Legislature  construed  the  Constitution 
properly  in  enacting  that  all  counties,  under 
certain  clearly  specified  circumstances,  should 
have  the  power  delegated  to  them  to  lay  a 
special  tax  for  the  particular  purpose  of  mak- 
ing up  a  deficiencV  in  the  appropriation  for 
the  maintenance  of  schools  for  four  months  of 
the  year,  and,  incidentally,  of  relieving  them- 
selves of  their  liability  to  indictment  for  fail- 
ure to  provide  such  schools  for  the  requisite 
period.  A  careful  scrutiny  of  the  cases  cited 
by  the  court  in  Barksdale  v.  Sampson  County 
Oomrs.,  93  N.  C.  476,  will  show  that  the  court 
had  never,  prior  to  the  announcement  of  the 
doctrine  in  that  case,  held  that  the  taxation 
provided  for  in  section  6,  art.  5,  should  be  so 
far  local,  as  well  as  special,  as  to  deprive  the 
Legislature  of  the  power  to  pass  a  special  stat- 
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ute  applicable  to  all  couDties  alike  under  cer- 
tain specified  circumstances.  The  court  in 
the  case  at  bar  have  advanced  a  step  further 
than  did  Chief  Justice  Smith  in  Barksdale^s 
Case,  in  declaring  that  the  maintenance  of 
schools  is  not  a  county  purpose.  Assuming 
that  I  have  shown  that  the  Constitution  so 
characterizes  it,  it  is  difficult  to  conceive  of  a 
plausible  reason  for  so  limiting  the  power  of 
the  Legislature  that  it  could  not  pass  a  special 
Act  applicable  to  a  class  of  counties  where  a 
certain  state  of  affairs  already  existed,  or  might 
arise  in  the  future,  instead  of  declaring  in  the 
case  of  each  individual  county,  by  a  separate 
Act,  that,  if  the  appropriation  of  the  next  year 
should  not  be  sufficient  to  accomplish  a  certain 
end,  the  commissioners  should  be  authorized 
to  make  a  levy  to  supplement  it.  But  it  would 
seem  to  have  been  intended,  in  framing  the 
Constitution,  to  place  the  maintenance  of  pub- 
lic schools,  like  the  payment  of  debts  of  the 
state,  far  above  constitutional  restrictions  ap- 
plicable to  ordinary  expenditures  for  state  or 
county  purposes.  If  the  simple  declaration  of 
broad  generalities  in  reference  to  preserving 
the  public  credit  is  sudfficient  to  override  the 
constitutional  limit  of  taxation  in  order  to 
meet  the  obligations  of  the  state,  whenever 
created,  and  if  the  commissioners  are  required, 
without  any  special  statutory  warrant  for  their 
conduct,  to  levy  a  tax  in  excess  of  the  limit, 
also  to  meet  a  debt  of  the  county,  created  be- 
fore the  limit  was  imposed  (in  1868),  it  would 
■eem  to  me  altogether  more  reasonable  to  hold 
that  the  provision  of  the  Constitution  which 
subjected  the  commissioners  to  indictment  for 
failure  to  keep  the  schools  open  for  four 
months  gave  them  by  implication,  without  the 
aid  of  an  express  statute,  the  power  to  disre- 
gard the  restriction,  whenever  it  became  essen- 
tial to  do  so  in  order  to  meet  the  express  re- 
quirement of  section  8,  art.  9.  It  is  true  that, 
in  so  far  as  section  1,  art.  5,  impaired  the  rem- 
edy of  a  pre-existing  creditor,  it  was  void,  be- 
cau^  it  was  repugnant  to  the  Federal  Consti- 
tution. But  in  University  B.  Co.  v.  EMen, 
68  N.  C.  410,  all  of  the  iustices  concurred  in 
the  opinion  that  the  Legislature  had  the  power, 
in  order  to  meet  the  interest  on  the  public 
debt,  or  to  repel  invasion,  or  in  any  great 
emergency  to  disregard  the  limit.  Justice 
Settle  pointed  out  expressly  the  sections  of  ar- 
ticle 9  which  we  have  quoted  as  enjoining  the 
duty  and  giving  the  power  to  provide  for  pub- 
lic education  without  regard  to  the  per  centum 
of  tax  on  properly  or  the  rate  on  the  poll. 
There  was  a  consensus  of  opinion  in  that  case 
as  to  the  principle  that  the  General  Assembly 
had  the  piower  to  determine  whether  there  was 
a  necessity  for  transcending  the  restriction  ap- 
plicable only  in  ordinary  cases.  It  seems  clear 
to  me  that  the  Legislature  not  only  has  the 
power  to  determine  when  there  is  a  necessity 
for  exceeding  the  limit  imposed  upon  the  tax 
levv  for  ordinary  expenditures  in  order  to  fur- 
nish the  necessary  school  facilities,  but  whether 
the  end  can  be  attained  by  a  general  legisla- 
tive levy  only,  or  by  empowering  the  counties 
to  supplement  the  state  appropriation,  should 
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it  become  manifestly  necessary  to  do  so.  This 
view  finds  support  m  the  fact*  to  which  I  have 
already  allud^,  that  it  is  impossible  for  the 
Legislature  to  calculate  what  per  capita  rate 
and  corresponding  per  centum  on  property  will 
raise  the  sum  necessary,  when  distributed  ac- 
cording to  the  number  of  children,  and  added 
to  the  local  yield  from  fines  and  penalties,  to 
maintain  schools,  some  of  which  cost  ^0  and 
some  $10  per  month  for  the  prescribed  period. 
In  view  of  all  of  these  uncertain  elements  en- 
tering into  the  estimate,  which  we  must  sup- 
pose were  in  contemplation  of  the  delei^tes 
who  ordained  the  provisions  of  the  Constitu- 
tion in  reference  to  education,  it  seems  to  me 
impossible  to  give  effect  to  all  of  the  provisions 
of  the  organic  law  without  granting  to  all 
county  commissioners  power  commensurate 
with  their  allotted  duty  and  their  liability  for 
failure  to  discharge  it.  It  is  not  practicable 
in  any  other  way  to  devise  a  system  that  will 
operate  uniformly,  and  at  the  same  time  fnr- 
nish  the  requisite  educational  advantages;  and 
it  is  essential  to  a  compliance  with  all  of  the 
sections  that  it  should  so  accomplish  the  end. 
People  V.  Coleman,  4  Cal.  46.  60  Am,  Dec.  581. 
Uniform  laws  are  not  necessarily  universal  in 
their  operation,  but  a  special  law  may  affect 
alike  all  persons  who  may  become  in  any  way 
subject  to  it.  People  v.  Judge  of  TfoHfth  Dii. 
17  Cal.  548;  McAunich  v.  Mississippi  db  M.  R. 
Co.  20  Iowa,  388.  The  question  of  uniformity 
in  this  case  bears  a  striking  analogy  to  that 
raised  under  the  Bankrupt  Law  by  reason  of 
the  inequality  of  exemptions  in  the  different 
states,  all  of  which  were  allowed  by  an  amend- 
ment to  the  Federal  law,  yet  it  was  expressly 
declared  a  uniform  law.  Bump,  Bankr.  p. 
875,  ^  14.  The  uniformity  contemplated  in 
framing  article  9,  ^  2,  was  in  the  minimum 
duration  of  schools,  and  that  can  be  secured 
onlv  by  the  intervention  of  the  counties  in 
their  governmental  capacity. 

The  doctrine  of  stare  decisis  can  be  invoked 
and  insisted  on  only  where,  by  •cquiescence 
in  a  decision  for  a  long  time,  it  has  t)ecome  a 
rule  of  property;  but  inadvertent  decisions, 
which  can  be  corrected  without  disturbin^tr 
titles,  should  be  overruled  at  the  earliest  pos 
sible  moment.  Sedgw.  Stat.  &  Const.  L.  ^54; 
Long  v.  Walker,  105  N.  C.  90:  GaskiU  v. 
Eing,  84  N.  C.  223. 

Upon  reviewing  the  dissenting  opinion  of 
the  late  Chief  Justice  Merrimon  in  Barksdalt* 
Case,  supra,  I  have  been  so  greatly  impressed 
with  the  strength  and  force  of  the  argument 
that  it  seems  almost  useless  to  have  done  more 
than  refer  to  it  as  an  embodiment  of  my  rea- 
sons for  differing  with  my  brethem.  This 
was,  indeed,  the  magnum  opus  of  a  grand  iri 
bune  of  the  people  whose  heart  responded  to 
the  sentiment  which  imbedded  in  the  Consti- 
tution the  obligation  to  educate  the  youth  of 
the  land,  and  lend  a  helping  hand  to  those 
whose  lot  might  be  cast  in  the  humble  walks 
of  poverty,  but  whose  worth  and  talent  might 
warrant  them  in  aspiring  to  the  highest  posi- 
tions. 
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1  •  One  to  whom  »  cheek  is  ^ven  merely 
for  the  pnrpofle  of  making^  a  gift  causa 
mortle  to  a  third  person  to  whom  he  pives 
a  due-bill  for  the  amount,  is  not  incompetent  by 
reason  of  Interest  to  testify  in  a  controversy  be- 
tween the  donee  and  the  donor^s  administrator 
as  to  the  validity  of  the  gift. 

8«  A  check  dra^m  upon  a  bank  for  the 
AiU  amount  of  a  deposit  with  intent  to 
make  a  gift  of  the  money  may  constitute  a  valid 
gift  although  the  donor  dies  before  the  check  is 
paid. 

(February  6, 1868.) 

A  PPEAif  by  the  administrator  de  bonis  non 
of  the  estate  of  Samuel  S.  Taylor,  de- 
ceased, from  a  decree  of  the  OrpbanV  Court 
of  Pbiladelphia  County  awarding  the  balance 
of  said  Taylor's  estate  to  the  administrator  of 


the  estate  of  Theresa  J.  Taylor,  deceased. 
Affirmed, 

Samuel  S.  Taylor  died  May  25,  1890. 
Theresa  J.  Taylor,  his  stepmotlier,  presented 
to  the  register  of  wills  a  petition  upon  which 
letters  of  administration  were  granted  to  her. 
Before  settling  the  estate  the  administratrix 
died  and  letters  of  administration  were  ob- 
tained upon  her  estate  by  Charles  M.  William- 
son, who  filed  an  account  showing  a  balance 
on  hand  of  $398.20.  This  sum  was  claimed 
by  the  administrator,  d.  b.  n.,  of  Samuel  S. 
Taylor  as  part  of  his  estate  and  also  by  Wil- 
liamson as  administrator  of  Theresa  J.  Taylor 
as  a  gift  alleged  to  have  been  made  by  Sam- 
uel 8.  Taylor  lo  Theresa  J.  Taylor. 

The  further  facts  appear  in  the  opinion  of 
the  auditing  judge  which  was  as  follows: 

Samuel  S.  Taylor  died  intestate  May  25, 
1890,  unmarried  and  without  issue.  His  sole 
survivine  next  of  kin  is  one  sister,  Louisa  Rabe, 
who  is  of  full  age. 

Letters  of  administration  to  his  estate  were 
issued  to  Theresa  J.  Taylor,  his  stepmother. 
She  died  on  or  about  Noyember  14,  1890.  and 
thereupon  letters  of  administration  de  boni$  non 
to  the  decedent's  estate  were  granted  to  C.Wes- 
ley Rulfell. 


NOTB.— G<f  t  of  checks. 

^The  law  seems  to  be  in  a  yery  curious  state," 
says  the  opinion  of  the  court  in  Bolls  v.  Pearce,  L. 
R.  6  Ch.  Diy.  780.  4B  L.  J.  Ch.  m,  when  speaking  of 
the  irlft  of  checks,  and  a  comparison  of  the  con- 
fliotlnR  statements  of  text-books  on  the  subject 
shows  that  the  **ourlous  state"  still  continues. 

In  seyeral  oases  it  has  been  held  that  an  unac- 
cepted bank  check  which  is  not  paid  during  the 
life  Of  the  drawer  will  not  constitute  a  valid  gift 
by  him  catMa  mortis.  Detroit  Seoond  Nat.  Bank  v. 
Williams,  18  Mich.  281 ;  Simmons  v.  Cincinnati  Say. 
Soc.  31  Ohio  St.  457,  27  Am.  Rep.  621;  Hewitt  v. 
Kaye,  L.  R.  6  Eq.  106, 87  L.  J.  Ch.  470 ;  Beak  y.  Beak, 
li.  a  18  £q.  488,  41 L.  J.  Ch.  470. 

In  Simmons  v.  Cincinnati  Say.  Soc.,  supra,  the 
intent  to  make  the  gift  was  clear.  The  bank  gaye 
the  donee  a  blank  check  to  be  filled  up  for  the  pur- 
pose of  the  gift,  but  the  check,  when  made,  was 
not  presented  to  the  bank  during  the  donor^s  life. 

In  Beak  y.  Beak,  suvra^  the  check  was  accompa- 
nied by  the  donor^s  pass-book,  but  this  was  held  to 
make  no  difference. 

The  main  case  has  a  ground  of  distinction  from 
those  above  cited  in  that  the  check  was  drawn  for 
the  full  amount  of  the  donor^s  deposit  and  there- 
fore might  be  regarded  as  an  assignment  of  the 
fund  even  by  courts  which  do  not  allow  such  effect 
to  a  check  for  a  part  only  of  a  fund  on  deposit. 

But  some  of  the  cases  which  have  denied  the 
validity  of  such  a  gift  have  expressed  dissatisfac- 
tion with  the  rule. 

In  the  Waynesburg  Co]lege*s  App.,  Ill  Pa.  180,  66 
Am.  Rep.  iSSi,  the  delivery  of  a  check  made  pay- 
able six  months  after  the  maker*s  death  to  a  payee 
named  therein  as  trustee  was  held  not  to  be  a  valid 
gift. 

In  Rolls  v.  Pearce,  suprct,  a  check  Intended  as  a 
gift  causa  mortis  was  held  valid  although  not  pre- 
sented to  the  bank  on  which  it  was  drawn  until 
after  the  donor^  death,  but  it  was  given  in  a  for- 
eign country  where  it  was  put  into  a  bank  by  the 
donee  who  was  the  donor*s  wife  and  money  ob- 
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talned  by  her  thereon  was  used,  id  part  to  pay  the 
donor^s  debts.  The  court  held  that  the  donor  must 
have  anticipated  from  the  circumstances  of  the 
case  that  the  check  would  pass  through  various 
hands  before  reaching  the  bank  on  which  It  was 
drawn:  and  therefore  must  have  intended  it  to  be 
valid  even  if  he  died  betore  it  was  paid. 

This  case  recognizes  the  importance  of  the  don- 
or^s  Intent  and  seems  to  be  Inconsistent  with  the 
cases  first  cited  above  which  deny  the  validity  of 
such  a  gift  even  where  the  donor^s  Intention  is  un- 
questioned, although  It  is  distinguishable  from 
them  in  the  fact  that  it  had  passed  into  the  hands 
of  third  persons  who  had  paid  the  money  upon  It. 

In  Bouts  v.  Bills,  17  Beav.  121,  a  gift  of  the  don- 
or*s  check  to  a  third  person  for  the  donor*s  wife 
which  was  paid  before  the  donor*s  death  was  held 
a  valid  gift  although  a  check  given  by  the  third 
person  to  her  was  worthless  because  unstamped 
and  post  dated,  where  a  valid  check  was  given  her 
in  exchange  therefor  after  the  donor^  death.  This 
case  was  affirmed  in  4  DeG.  M.  A  G.  248. 

In  Tate  v.  Lelthead,  1  Kay,  868,  the  question  was 
as  to  a  check  which  had  been  collected  before  the 
maker^s  death  and  It  was  held  not  to  be  a  gift  causa 
morits  but  a  trust  by  virtue  of  certain  memoranda 
on  the  check  showing  that  intent. 

In  some  of  the  old  English  ecclesiastical  cases 
checks  were  held  valid  as  legacies.  Thus  in  Bartho- 
lomew v.  Henley,  8  Phllllm.  817,  checks  were  up- 
held as  codicils  to  a  will  where  for  some  of  them 
entries  were  made  in  the  donor^s  check-book  say- 
ing that  they  were  given  for  fear  anything  might 
happen  before  he  could  make  a  codicil,  and  in  one 
case  where  the  entry  was  ''this  draft  to  be  paid 
from  my  banker*s  in  case  I  should  die." 

So  in  Gladstone  v.  Tempest,  2  Curt.  BccL  Rep. 
660,  checks  were  held  to  be  codicils  where  they  were 
delivered  in  sealed  packages  and  it  appears  that 
the  doDor  intended  that  they  should  not  be  pre- 
sented until  after  his  death. 

So  in  Walsh  v.  Ohidstone,  1  Phlll.  Ch.  288,  checks 
in  sealed  packages  were  held  to  be  legacies  but  to 
be  revoked  by  subsequent  will. 
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The  present  account  is  of  the  sum  of  $650, 
which  was  on  deposit  in  bank  in  the  name  of 
decedent,  at  the  time  of  his  death.  The  balance 
thereof  amounts  to  $872.20  and  constitutes  the 
fund  for  distribution.  This  balance  was 
claimed  on  the  one  hand  bv  the  administrator 
d.  b.  n,  as  the  custodian  oi  the  decedent's  es- 
tate; and  on  the  other  by  the  administrator  of 
the  estate  of  the  deceased  accountant,  on  the 
double  ground:  First,  that  it  was  the  subject 
of  a  gift  to  the  accountant  by  the  testator  in  his 
lifetime,  and,  second,  that  it  was  part  of  her 
share  in  the  proceeds  of  sale  of  certain  real 
estate  owned  jointly  by  her  and  the  decedent, 
which  he  had  sold  m  his  lifetime. 

To  award  the  fund  to  the  administrator  d.  b, 
n.  would  relieve  the  auditing  judge  of  con- 
siderable present  labor,  and  would  conform  to 
customary  procedure.  But  this  estate  is  small, 
and  at  the  distance  of  two  years  from  his  death 
the  administrator  d.  b.  n.  admitted  that  but  one 
claim  against  the  decedent  had  been  brought 
to  bis  notice.  Nothing,  therefore,  will  be  lost 
and  delay  and  expense  will  be  saved  by  pass- 
ing at  this  time  upon  the  questions  which  other- 
wise must  be  postponed  until  the  filing  and 
auditing  of  a  final  account,  and  which  are  now 
as  ready  for  determination  as  they  would  be 
then.  So  far  as  the  single  creditor  other  than 
the   deceased   accountant  is  concerned,  it  is 


worthy  of  note  that  letters  de  bont9  non  were 
taken  out  at  his  instance.  The  creditor  id 
question  was  Dr.  Beatty,  and  his  claim  was 
duly  presented  at  the  audit  in  the  sum  of  $150 
for  medical  attendance  upon  decedent  The 
testimony  in  its  support,  however,  famished 
no  data  irom  which  either  the  length  of  the 
service  or  its  value  could  be  computed  and  it 
is  therefore  rejected. 

Against  the  claim  of  the  stepmother  it  was 
urged  that  it  was  offered  by  her  neither  as 
creditor,  legatee,  nor  next  of  kin,  and  was 
therefore  under  McBridt^$  App.,  72  Pa.  480. 
and  later  cases,  outside  the  jurisdiction  of  the 
orphans'  court.  The  answer  is  that  by  bring- 
ing the  money  into  the  account,  she  has  treated 
it  as  an  asset  of  the  decedent's  estate;  and  she 
has  a  right  to  show,  like  any  ^editor,  that  un- 
der a  contract  or  promise  decedent  transferred 
its  ownership  to  her.  Nor  is  she  estopped  from 
claiming  as  an  individual  a  fund  which  as  ad- 
ministratrix she  holds  as  the  property  of  an- 
other. In  the  present  instance  she  adminis* 
tered  to  the  estate  in  onler  to  bring  the  fund 
before  the  court  and  there  prosecute  her  de- 
mand. The  auditing  judge  thinks  that  the 
claim  is  cognizable  in  this  prooeediac.  and  the 
question  is  as  to  the  character  in  which  if  at 
all  it  may  be  sustained.  If  it  rested  upon  the 
title  of  the  stepmother  to  one  half  of  the,  real 


Check  or  draft  on  person  other  than  banker. 

In  LawsoD  v.  Lawson,  1  P.  Wms.  441,  a  draft  by 
a  husbendfintended  as  a  gift  causa  mortis  drawn 
upon  bin  goldsmltii  in  favor  of  his  wife  was  held 
good  as  an  appointment  although  it  was  not  paid 
during  the  donor*s  life. 

But  in  Harris  v.  Clark,  8  N.  Y.  98, 51  Am.  Dec. 
83S,  the  donor^s  own  draft  npon  a  third  person  in 
favor  of  the  donee  is  held  not  a  valid  gift  cavsa 
mortis. 

And  in  Oerry  v.  Howe,  180  Mass.  860,  a  written 
order  or  direction  to  one  having  charge  of  the 
donor^s  funds  in  a  bank  to  draw  a  certain  amount 
and  hand  it  to  a  certain  person,  is  held  not  a  suffi- 
cient gift  where  the  direction  is  not  obeyed. 

Oift  of  third  person's  cheek. 

The  gift  of  a  third  person  in  the  possession  of  a 
donor  would  seem  to  be  like  a  promissory  note  or 
any  other  transferable  security  and  the  decisions 
are  to  this  effect.  Thus  in  Burke  v.  Bishop,  27  La. 
Ann.  485, 21  Am.  Rep.  667,  it  is  held  that  the  gift  of 
a  check  by  the  payee  with  his  indorsement  is  not 
defeated  by  the  death  of  the  donor  before  it  is 
paid. 

So  in  Clement  v.  Cheeseman,  37  Ch.  Dlv.  681,  it  is 
held  that  a  chfck  payable  to  the  donor  or  his  or- 
der may  be  given  causa  mortis  without  indorso- 
ment. 

In  Rhodes  v.  Childs,  64  Pa.  18,  it  was  held  that  a 
check  payable  to  bearer  received  by  the  donor  in 
payment  of  a  debt  could  be  transferred  by  him  as 
a  valid  gift  inter  vivos  by  mere  delivery  to  the 
donee. 

In  Keddel  v.  Dobree,  10  Sim.  Hi,  the  gift  of  the 
checks  of  a  third  person  in  a  box  was  held  not  to 
be  valid,  but  the  ground  of  the  decision  was  that 
there  had  not  been  a  sufficient  delivery  of  the  box 
and  its  contents. 

In  Jones  v.  Lock,  L.  B.  1  Ch.  A  pp.  26, 11  Jur.  N. 
8. 913, 14  Week.  Rep.  148,  the  validity  of  a  gift  was 
denied  on  similar  grounds.  A  check  payable  to 
the  donor  was  put  by  him  into  the  hands  of  his  in- 
fant son  with  the  declaration  that  it  was  a  gift  but 
the  donor  then  locked  it  up  saying  he  would  put 
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it  away  ^or  the  child  and  ^give  him  more  with  it, 
and  the  court  held  that  it  was  a  question  of  fact  as 
to  his  intention,  and  that  it  did  not  appear  that  he 
meant  to  put  the  check  out  of  hts  own  power  of 
disposal. 

Gifts  inter  vivos. 

Some  of  the  cases  in  the  division  immediately 
preceding  are  cases  of  gifts  inter  vivos^  as  are  the 
following  also: 

In  Hemphill  v.  Yerkes,  180  Pa.  546,  which  the 
main  case  so  much  relies  upon,  there  was  no  gift 
involved  but  a  check  for  the  whole  of  a  special 
fund  held  by  a  beneficiary  was  held  valid  as  an  as- 
signment. 

In  Bromley  v.  Brunton,  L.  R.  6  Eq.  27S,  the  gift 
of  a  check  irtter  vivos  was  held  valid  although  it 
was  not  paid  before  the  donor^s  death,  where  It 
had  been  presented  and  payment  delayed  merely 
to  ascertain  the  genuineness  of  the  signature. 

In  Tate  v.  Hilbert,  3  Yes.  Jr.  Ill,  a  bill  in  chan- 
cery to  enforce  the  gift  of  a  check  dnwn  to  self 
or  bearer  and  intended  as  an  immediate  gift  was 
dismissed  without  prejudice  to  a  suit  at  law,  the 
Lord  ChanceUor  said:  ''I  do  not  think  it  so  dear 
as  it  seems  to  have  been  taken  that  an  action  will 
not  lie  by  the  holder  against  the  executor;*^  but  It 
does  not  appear  that  the  counsel  in  the  case  bad 
much  hope  of  being  able  to  maintain  any  suit  at 
law. 

In  De  Pouilly*s  Succession,  22  La.  Ann.  97,  the 
gift  of  one^B  own  check  is  held  to  be  that  of  a 
corporeal  movable,  and  to  constitute  a  maoual 
gift,  needing  no  other  formality  than  dettverr. 
under  La.  CivU  Code,  art.  1628. 

The  enforcement  of  a  gift  against  the  donor  him* 
self  is  denied  in  Cloyes  v.  Cloyes,  96  Hun,  146.  where 
a  check  was  given  by  husband  to  wife  as  a  wed- 
ding present  and  after  its  dishonor  she  brought  an 
action  against  him  thereon. 

A  similar  decision  was  made  in  Easton  v.  Pratch- 
ett,  1  Cromp.  M.  &  R.  806,  where  the  enforoemeot 
of  a  gift  of  a  bill  of  exchange  against  the  donor 
who  indorsed  it  was  denied.  B.  A.  B. 
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estate  out  of  which  the  money  was  derived,  it 
would  isYolve  a  question  of  title  which  the  or- 
phans' court  cannot  consider;  and  if  upon  an 
agreement  which  was  alleged  to  have  been  made 
by  the  decedent  to  the  effect  that  his  step- 
mother was  to  have  one  half  of  the  proceeds  of 
sale,  the  promise,  if  made,  was  merely  execu- 
tory and  without  consideration,  and  the  fund 
for  distribution  was  not  shown  by  any  satis- 
factory evidence  to  have  been  part  of  those 
proceeds.  Was  it  a  gift  inter  vivos f  The 
proof  was  that  the  decedent  shortly  before  he 
died  sent  for  a  Mr.  Hubbert,  in  oraer  that  he 
might  fix  up  the  decedent's  affairs.  He  said 
that  he  wanted  to  give  to  his  stepmother  $650, 
which  he  had  in  bauk.  Mr.  Uubbert  drew  up 
or  caused  to  be  drawn  up  a  check  on  decedent's 
bank  for  that  amount  and  the  decedent  signed 
the  check  by  his  mark.  One  check  was  drawn 
to  the  order  of  Hubbert,  and  he  in  turn  gave 
his  due-bill  in  the  same  sum  to  the  stepmother 
as  a  receipt.  When  he  presented  the  check  at 
the  bank  payment  was  refused  because  the  de- 
cedent's mark  was  not  attested  by  subscribing 
witness.  The  presentation  seems  to  have  been 
made  before  the  decedent  died;  after  his  death 
the  bank  officers  suggested  that  an  administra- 
tor should  be  appomted.  Mr.  Hubbert  save 
the  check  to  the  stepmother  and  received  back 
his  due-bill.  He  was,  of  course,  a  competent 
witness  to  prove  these  facts.  The  check  was 
drawn  to  his  order  simply  to  enable  him  to  se- 
cure its  payment,  and  he  had  no  beneficial  in- 
terest in  the  claim.  Whether  he  was  competent 
or  not  his  evidence  both  as  to  the  declaration 
of  the  decedent  and  the  making  of  the  check 
was  corroborated  by  the  testimony  of  other 
and  disinterested  witnesses.  To  state  the  evi- 
dence more  at  large,  Mr.  Nichols  testified  that 
he  saw  the  decedent  the  night  before  he  died 
and  told  him  he  thought  he  should  settle  his 
matters  up.  The  decedent  replied  that  he 
would  like  to  have  Mr.  Hubbert  settle  every- 
thing up,  and  that  he  wanted  Mrs.  Theresa  Tay- 
lor to  have  everything.  Mr.  Hubbert  testified 
that  he  was  sent  for  and  was  present  just  be- 
fore the  decedent  died  and  was  told  by  the  de- 
cedent that  he  wanted  Mr.  Hubbert  to  fix  up 
his  matters  for  him;  that  he  wanted  to  give  his 
stepmother  $650  which  he  had  in  bank;  that 
he  wanted  her  to  have  it.  The  witness  added : 
'Mr.  Taylor  was  very  sick.  I  suppose  he  was 
in  condition  to  do  business  from  the  way  he 
talked.  I  made  the  proposition  to  him  to  give 
the  check  so  that  there  should  be  no  delay.  He 
said  he  wanted  something  drawn  up  so  that 
his  stepmother  could  have  the  money.  I  could 
just  about  hear  him  speak  that  was  about  all. 
I  had  to  support  him  while  he  put  his  hand  to 
the  mark. "  The  auditing  judge  after  some  re- 
flection thinks  that  the  gift  may  be  upheld  as  a 
irif  t  inter  vivos.  It  is  true  that  a  check  is  not 
ordinarily  an  appropriation  of  the  fund  upon 
which  it  is  drawn;  and  that  it  is  rather  an  or- 
der upon  the  banker  to  pav,  which  like  any 
other  order  may  be  revoked  at  the  will  of  the 
maker  as  it  win  be  revoked  by  his  death.  The 
presentation  having  in  this  case  been  made  be- 
fore the  death  and  payment  having  been  re- 
fused, the  holder  may  perhaps  have  an  action 
for  damages  against  the  bank,  but  that  would 
be  no  criterion  of  her  right  to  claim  against 
the  estate  {Jordan's  App,  10  W.   N.   C.   87; 

18L.il  A. 


Kuhn  V.  Warren  Sav.  Bunk,  20  W.  N.  C.  280), 
but  this  and  kindred  cases  are  separated  from 
the  present  case  by  a  very  clearly  defined  distinc- 
tion. The  decedent's  check  was  not  drawn 
upon  a  general  fund  nor  meant  to  withdraw 
therefrom  a  sum  of  mone^  which  was  not  ear 
marked;  on  the  contrary  it  covered  the  whole 
fund,  and  was  meant  as  a  specific  transfer  of 
that  fund.  The  testator's  language  was  that- 
'*He  wanted  to  give  his  stepmother  $650  which 
he  had  in  bank;  and  the  check  was  suggested 
to  him  as  the  readiest  instrument  by  which  the 

fift  could  be  effected.  It  is  impossible  to 
oubt,  from  what  he  said  and  did,  that  he  in- 
tended to  assign  his  title  to  the  fund,  then  and 
there;  and  then  is  little  room  to  doubt  that  if 
he  had  made  a  format  assignment,  his  interest 
would  have  passed.  But  the  delivery  of  the 
check  worked  the  same  result,  because  it  had 
the  same  purpose.  "Whenever  the  part^  has 
the  power  to  do  a  thing  (statutory  provisions 
being  out  of  ^e  way)  and  means  to  do  it,  the 
instrument  he  employs  shall  be  so  construed  as 
to  frive  effect  to  his  intention  (Bond  v.  Bunting, 
7  Pa.  210).  This  distinction  has  been  recog- 
nized in  a  number  of  cases.  In  Clemson  v. 
Davidson,  5  Binn.  898,  Tilghman,  Ch.  J.,  said: 
"Any  order,  writing,  or  act  which  makes  an 
appropriation  of  a  fund,  amounts  to  an  equi- 
table assignment  of  that  fund."  In  OreenJMd's 
Estate,  24  Pa.  282,  an  order  to  pay  was  held 
not  to  be  an  assignment  because  it  was  drawn 
generally  upon  trustees  without  specifying  the 
fund,  whether  principal  or  interest,  from  which 
it  was  to  be  paid.  In  Loyd  v.  McCaffrey,  46 
Pa.  410,  a  check  was  held  invalid  for  the  same 
reason.  In  First  Nat.  Bank  of  Mt.  Joy  v.  Oish, 
72  Pa.  18,  however,  a  check  was  undoubtedly 
held  to  be  an  appropriation.  There  a  note  for 
$6,000  was  discounted  with  the  understanding 
that  $1,000  was  to  be  retained  by  the  discount- 
ing bank  out  of  the  loan.  In  pursuance  there- 
of a  check  for  $1,000  was  drawn  on  the  bank 
by  the  maker  of  the  note  and  was  retained  by 
the  bank.  The  check  was  held  to  be  part  of 
the  original  transaction  and  to  have  reduced 
the  loan  to  $5,000.  BemphiU  v.  Terkes,  182 
Pa.  545,  is  nearer  the  point  under  discussion. 
"It  is  true,"  says  Paxson,  Ch.  J,,  "as  a  general 
principle,  that  a  check  drawn  in  the  ordinary 
form  vests  no  title  to  the  general  funds  of  the 
drawer  in  the  bank  upon  which  it  is  drawn. 
.  .  .  The  check  (in  dispute)  was  not  drawn 
against  the  general  fund  of  Monaghan  (the 
maker);  it  was  drawn  against  the  whole  of  a 
spec! tic  fund  which  in  equity  belonged  to  the 
payee,  and.  as  before  observed,  pass^  the  legal 
title  to  the  fund  even  as  against  the  drawer." 
In  that  case  the  check  was  drawn  by  a  master, 
who  was  the  custodian  of  the  money,  in  favor 
of  a  disuibutee  who  had  been  awarded  a  share 
in  the  fund,  and  in  this  case  a  check  was  drawn 
by  the  owner  of  the  fund.  But  in  all  other 
respects  the  cases  are  parallel.  By  the  delivery 
of  the  check,  with  words  of  absolute  and 
present  gift,  the  donor  parted  with  the  specific 
money  in  bank  and  vested  t^e  title  thereto  in 
the  donee  as  irrevocably  as  he  could  possibly 
have  done  by  an  assignment  formally  executed 
and  delivered.  If  the  proof  of  irrevocability 
is  not  sufficient  to  make  this  a  good  gift  inter 
vivos,  it  will  at  least  sustain  it  as  a  valid  gift 
causa  mortis. 
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Whether  the  check  under  the  circumstaDces 
attendiDg  its  issue  could  have  been  probated  as 
the  last  will  of  the  decedent  is  a  question  which 
was  not  brought  forward  at  the  audit  and  does 
not  require  to  be  considered. 
The  account  shows  an  amount  for 

distribution  amounting  to    .    .  $372  20 
Add  bv  credit  not  proved,  dis 
allowed 20  00 


$892  20 
The  said  balance  is  awarded  to  Charles  M. 
Williamson,    administrator  of  the  estate  of 
Theresa  J.  Taylor,  deceased,  in  settlement  of 
the  claim  of  that  decedent. 

Exceptions  were  taken  to  the«d judication  of 
the  auditing  judge,  which  were  dismissed  and 
the  adjudication  confirmed,  whereupon  Ruff  ell 
appealed  to  this  court  assigning  for  error  the 
admission  in  evidence  of  the  testimony  of 
George  W.  8.  Hubbert,  and  the  awarding  of 
the  balance  to  Williamson  and  not  to  Ruftell. 

Mr,  J.  Willis  Martin,  for  appellant: 

The  testimony  of  George  W.  8.  Hubbert, 
the  payee  in  the  check,  was  incompetent. 

The  exception  in  the  enabling  Act  of  1887 
provides  for  cases  where  any  party  to  a  thine 
cr  contract  in  action  is  dead,  and  the  law  ren- 
ders any  surviving  party  to  the  thing  or  con- 
tract incompetent. 

FroM'  and  LoamW  App.  105  Pa.  258; 
Graves  v.  Oriffin,  19  Pa.  176;  Bailey  y.  Knapp, 
Id.  192;  Hatz  v.  ^yder,  26  Pa.  612. 

In  distribution  in  the  orphans  court  no  one 
can  claim  but  throuj^h  the  decedent  as  credit- 
or, legatee  or  next  of  kin. 

McBride*9  App.  72  Pa.  480,  484  ;  Braman's 
App,  89  Pa.  78,  84 ;  Oracenetine't  App.  2 
Penny  p.  61 ;   Winton's  App.  Ill  Pa.  887. 

There  was  neither  a  gift  inter  vivos  nor  de 
mortis  causa,  and  no  action  could  lie  against 
the  bank  at  the  suit  of  the  payee  or  Theresa 
Taylor. 

A  check  which  has  not  been  accepted  by  the 
bank  on  which  it  is  drawn  does  not  operate  as 
an  assi^meut  to  the  payee  of  the  sum  for 
which  It  is  drawn. 

Morse,  Banks  and  Banking,  275. 

The  holder  of  a  bill  of  exchange  is  not  the 
owner  of  the  money  or  property  remitted  by 
the  drawer  for  the  payment  of  the  bill. 

Hopkins  V.  Beebe,  26  Pa.  85. 

Agreeably  to  the  weight  of  authority,  a 
check  is  essentially  a  bill  of  exchange  and  will 
not,  therefore,  operate  as  an  equitable  transfer 
or  an  appropriation. 

1  Lead.  Gas.  Eq.  vol.  II.  pt.  2,  1653 ;  Lopd 
V.  McCafirey,  46  Pa.  410. 

An  essential, element  to  gifts  inter  vivos  and 
causa  mortis  is  the  delivery  of  the  thing  given. 
Thouffh  the  delivery  of  the  check  itself  was 
complete,  it  does  not  follow  that  this  was 
equivalent  to  a  delivery  of  the  gift  Had  it 
been  payable  on  demand,  it  seems  clear  upon 
reason  and  authority  that  it  would  not  have 
been.  It  would  not  have  operated  as  an  assign- 
ment of  the  fund,  and  bad  there  been  sufficient 
funds  to  meet  it,  and  payment  been  refused, 
there  would  have  been  no  right  of  action 
against  the  bank. 

Waynesburg  Collegers  App.  Ill  Pa.  180.  66 
Am.  Rep.  252 ;  Morse,  Banks  &  Banking,  85, 
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1 275;  OreenflekTs  Estate,  24  Pa.  282;  Fir^  Nat. 
Bank  of  Mt.  Joy  v.  Qish,  72  Pa.  13;  National 
Bank  of  the  Republic  v.  Millard,  Tl  U.  S.  10 
Wall.  152,  19  L.  ed.  897;  Baylor  v.  Bushong, 
100  Pa.  23. 

The  gift  of  such  a  check  is  only  the  rift  of  a 
promise  (Morse,  882),  and  is  but  a  parol  execu- 
tory promise,  without  consideration  to  o^ke  a 
gift  which  would  not  be  executed  until  the 
check  was  accepted  or  paid;  the  death  of  the 
drawer  before  acceptance  or  payment  would 
revoke  it  and  the  gift  would  therefore  fail. 

Yard  v.  FUtion,  18  Pa.  284, 285 ;  Ckimpbefft 
Estate,  7  Pa.  100, 47  Am.  Dec.  508;  Simmonsx. 
Cincinnati  Sav.  8oc  81  Ohio  8t  457,  27  Am. 
Rep.  521 ;  Detroit  Second  Nat.  Bank  v.  Wil 
Hams,  IS  Mich.  291;  Hewitt  y.  Kaye,  L.  R  6 
£q.  198:  Nicholas  v.  Adams,  2  Whart.  24. 

In  Walsli^s  App.,  1  L.  R.  A.  536, 122  Pa.  ITT. 
190,  the  delivery  of  a  saving  fund  book,  ac- 
companied by  the  declaration  that  the  donee 
was  to  have  the  money,  was  held  not  to  be  a 
coniplete  gift 

Mr.  Arthar  M.  Barton*  for  appellee: 

Mr.  Hubbert,  being  a  naked  trustee,  was  i 
competent  witness. 

Byerss  v.  Blosaburg  Presby.  Cong.  33  Pa.  117. 
and  cases  therein  cited;  F'ross*  App.  105  Pa. 
258. 

The  auditing  ludge  and  the  orphans'  court 
were  right  in  holding  that  the  claim  of  Theresa 
J.  Taylor  was  cogni^blc  in  this  proceeding. 

Marshall  v.  ffoff,  1  Watts,  440;  Miller's  App. 
84  Pa.  891;  MeBnde's  App.  72  Pa.  480;  High't 
Estate,  186  Pa.  286;  MctjUsrmotVs  App.  106 Pa. 
858,  51  Am.  Rep.  526 ;  Gaffney's  Estate,  146 
Pa.  49;  Stewart sEstaU,  187  Pa.  175. 

Whether  the  giving  of  the  check  of  Theresa 
J.  Taylor  should  be  considered  as  a  gift  inter 
vivos  or  as  a  donatio  mortis  causa,  or  as  an  ex- 
ecuted declaration  of  trust,  it  was  sufficient  to 
vest  in  her  the  property  in  the  fund  in  de- 
cedent's lifetime. 

Bond  V.  Bunting,  70  Pa.  210;  HemphiU  v. 
Terkes,  182  Pa.  545. 

If  the  check  is  drawn  for  the  whole  deposit, 
this  is  a  special  fact  which  readily  determines 
it  to  be  an  assignment. 

Morse.  Banks  <&  Banking,  §  492. 

Judge  Sharswood,  in  note  (!)  to  Byles  on 
Bills,  21,  says:  "In  cases,  also,  where  an  order 
is  drawn  for  the  whole  of  a  particular  fund,  it 
amounts  to  an  equitable  assignment  of  that 
fund,  and  after  notice  to  the  drawee,  it  binds 
the  funds  in  his  hands." 

As  between  the  drawer  and  the  payee  (or 
holder),  there  is  no  doubt  that  the  delivery  of 
the  check  constitutes  an  assignment  of  the 
amount. 

Dan.  Neg.  Inst.  §  1688  (i),  and  cases  cited 
in  note. 

In  Bromley  v.  Brunton,  L.  R.  6  Eq.  275.  a 
check  was  given  by  A.  to  B.,  and  presented 
without  delay.  The  bankers  had  sufficient  as- 
sets of  A.,  but  refused  payment  because  th^ 
doubted  the  signature.  The  next  day  A  died, 
the  check  not  having  been  paid. 

Held,  a  complete  gift,  inter  vivos,  of  the 
amount  of  the  check. 

See  also  Wiodes  v.  Childs,  64  Pa.  18,  34 . 
Qourley  v.  Linsenbigler,  51  Pa.  8^ ;  Com,  v. 
Crompton,  187  Pa.  147  ;  Basket  v.  Bassell,  107 
U.  S.  602,  27  L.  ed.  500. 
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Bernard  v.  Taylor. 
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A  check  is  beld  to  be  an  appropriation  or 
assignment  of  the  specific  money  called  for. 

Stoller  V.  Coates,^  88  Mo.  514  ;  Former  v. 
Smith,  11  L.  R.  A.  528,  81  Neb.  107 ;  BoberU 
V.  Corbin,  26  Iowa,  315.  96  Am.  Dec.  146 ; 
Fogarties  v.  State  Bank,  12  Rich.  L.  518,  78 
Am.  Dec.  468 ;  Munn  v.  Bureh,  25  Bl.  315 ; 
Oerman  Sav.  Inst,  v.  Adae,  1  McCrory,  501. 

The  giving  of  the  check  to  Mr.  Hubbert  in 
the  presence  of  the  donee  and  the  execution  of 
a  due-bill  by  him  to  her  at  the  same  time  made 
it  an  executed  trust  in  favor  of  Theresa  Tay- 
lor which  did  not  require  any  consideration  to 
jiupport  it. 

Crawfor^s  App,  61  Pa.  52,  100  Am.  Dec. 
609;  Smith^a  Estate,  144  Pa.  428;  Helfenstein^s 
Estate,  77  Pa.  828,  18  Am.  Rep.  449. 

It  is  not  essential  to  the  validity  of  a  trust 
of  personal  properly  that  it  should  be  irrev- 
ocable: indeed,  a  right  of  revocation  may  be 
expressly  reserved. 

Dtekerson'sApp.  115  Pa.  198;  Lines  y.  Lines, 
142  Pa.  149. 

The  notion  that  a  gift  which  would  be  valid 
if  made  through  a  declaration  of  trust,  will 
fail  if  put  in  the  form  of  an  assignment,  was 
repudiated  in  Richardson  v.  Richardson,  L.  R. 
3£q.  686. 

An  instrument  executed  as  a  present  and 


complete  assignment  is  equivalent  to  a  decla- 
ration of  trust. 

Keketoieh  v.  Manning,  1  DeG.  M.  &  G.  176; 
Clemson  v.  Davidson,  6  Binn.  398;  Nesmith  v. 
Drum,  8  Watts  &  8.  9. 

A  reserved  right  of  revocation  is  ncit  incon- 
sistent with  the  creation  of  a  valid  trust. 

Diekerson's  App.  supra. 

Per  Curiam: 

We  think  the  testimony  of  the  witness 
(Jeorge  W.  8.  Hubbert  was  properly  admitted. 
He  had  no  interest  in  the  matter  in  contro- 
versy. He  was  not  a  party  in  any  sense  of  the 
term .  He  was  at  most  a  mere  conduit  through 
which  the  sum  in  controversy  was  to  pass 
to  Mrs.  Taylor.  Nor  do  we  think  it  was 
error  to  award  the  fund  to  the  administrator 
of  Mrs.  Taylor.  The  check  was  drawn  upon 
the  bank  for  the  full  amount  on  deposit,  under 
circumstances  which  showed  that  it  was  in- 
tended as  an  assignment  of  the  fund.  It  did 
not  come  within  the  principle  of  that  class  of 
cases  which  hold  that  a  check  drawn  in  the 
ordinary  form  vests  no  title  to  the  general 
funds  of  the  drawer  in  the  bank  upon  which 
it  is  drawn.  It  more  nearly  resembles  Hemp- 
hill  V.  Terkes,  182  Pa.  645. 

Judgment  affirmed. 
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1.   Wai^rs.bein^  Inconsistent  with  the 
established  interests  of  society  and  in 


oonfiiot  with  the  morals  of  the  age  are  void  us 
against  public  policy. 
8.  Money  deposited  with  »  stakeholder 
as  a  ira^^er  on  a  foot  race  by  one  who  knows 
that  the  race  is  to  be  bogus  and  has  been  fixed  in 
advance  may  be  recovered  by  him  on  demand 
before  the  race  has  been  run. 

(January  16, 18US.) 


Note.— I^oltt]/  of  wagers;  betting, 

A  wager  is  something  hazarded  on  the  issue  of 
aome  uncertain  event,  as  a  bet.  Cassard  v.  Hin- 
man,  1  Bosw.  207. 

To  constitute  a  wager  there  must  bo  a  rislc  on 
both  sides.    Quarles  v.  State,  6  Humph.  561. 

A  wager  is  a  contract  by  wbicb  two  or  more  par- 
ties agree  that  a  certain  sum  of  money  or  other 
thing  shaU  be  poidfor  delivered  to  one  of  them  on 
the  happening  or  not  happening  of  an  uncertain 
event.  8  Bouvier.  Diet.  647. 

It  is  an  agreement  having  all  the  requisites  of  a 
legal  contract,  th^  consideration  being  the  mutual 
promise  of  each  to  pay  or  to  deliver  in  case  he 
loses  the  money  or  thing  wagered.  1  Parsons, 
Oont.  5th  ed.  44B. 

The  bet  or  wager  is  none  the  less  gambling  be- 
cause it  is  made  to  assume  the  form  of  a  contract. 
Irwin  V.  Williar.  110  U.  S.  511,  28  L.  ed.  280:  Beadles 
V.  MoElrath.  86  Ky.  248. 

The  facts  and  circumstances  surrounding  a  con- 
tract alleged  to  be  a  wager  may  be  shown  for  the 
purpose  of  determining  its  real  character,  whatso- 
ever its  form.    Mohr  v.  Miesen,  17  Minn.  228. 

The  burden  of  proving  that  a  contract  is  void  as 
a  wager  rests  upon  the  party  asserting  its  invalid- 
ity.   Mohr  V.  Miesen,  supra. 

At  common  law  all  wagers  were  recoverable  ex- 
cept such  as  were  prohibited  by  law,  were  against 
pubhc  policy,  or  calculated  to  affect  the  interest, 
character,  or  feelings  of  third  parties.  Johnson  v. 
Fall,  6  Cai.  859, 66  Am.  Dec.  518;  fmith  v.  Brown,  8 
Tex.  880,  49  Am.  Dec.  748;  Jeffrey  v.  Fiokiin,  8  Ark. 
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!  227;  Bunn  v.  Riker,  4  Johns.  427,  4  Am.  Dec.  203; 
Petlamberdass  v.  Thackoorseydass,  7  Moore,  P.  C\ 
0.  289;  Moon  v.  Durden,  2  Exch.  28;  Hasket  v.  Woo- 
tan,  1  Note  &  McC.  180;  Johnston  v.  Russell,  87  Cal. 
670;  Wheeler  v.  Spencer.  15  Conn.  28;  Winchester  v. 
Nutter,  52  N.  H.  607,  18  Am.  Rep.  98;  Stoddard  v. 
Martin,  IR.  1.1. 

Bell.  J.,  in  Monroe  v.  Smelly,  26  Tex.  686,  78  Am. 
Dec.  541,  said:  "  The  rule  and  the  exceptions  taken 
together  are  founded  upon  a  principle  which  en- 
ables the  law  to  adapt  itself  to  the  changing  cir- 
cumstances and  conditions  of  communities  and 
states.  ...  In  a  merely  political  sense  a  thing 
tnay  be  said  to  be  contrary  to  public  policy  in  one 
generation  which  is  not  so  in  the  next.  And  when 
the  law  institutes  an  inquiry  into  the  morality  or 
immorality  of  a  particular  thing  the  inquiry  does 
not  proceed  upon  abstract  principles  so  much  us 
upon  the  received  and  common  opinion  of  the 
great  body  of  the  people  constituting  the  grreat 
body  of  the  people  upon  which  the  law  has  its  op- 
eration." 

One  of  the  earliest  cases  was  that  of  Andrews  v. 
Heme,  1  Lev.  88,  reported  in  1  Keb.  66,  as  Walcot  v. 
Tappin,  where  a  wager  had  been  laid  that  Charles 
Stuart  would  be  king  of  England  within  twelve 
months  then  next  ensuing.  The  action  was  main- 
tained. Jutstice  BuUer  alluding  to  this  case  in  Good 
V.  Elliott,  3  T.  R.  603,  said:  *'  I  presume  no  one  will 
say  that  an  action  could  now  be  maintained  on  any 
bet  of  that  kind." 

Tn  Gilbert  v.  Uykes,  16  East,  156,  the  case  of  a 
wager  on  the  life  of  Bonaparte,  Lord  Ellenborough 
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APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover money  which  had  been  bet  upon  a  foot 
race  and  deposited  with  defendant  as  stake- 
holder.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  MeOinn,  Sears  &  Siiiion»  for 
appellant: 

A  wa^rinfiT  contract  upon  an  indifferent 
subject  is  valid  by  the  common  law,  and  ex- 
cept where  prohibited  by  statute.  It  is  valid 
by  the  laws  of  Oregon  except  in  res]3ect  to 
those  matters  which  come  within  the  inhibi- 
tion of  the  statute  relating  to  gambling.  This 
statute  does  not  prohibit  bets  upon  foot  races. 

Hill,  Or.  Laws,  g  8526  et  seq. 

The  enumeration  of  the  unlawful  games  ex- 
cludes all  other  games  from  the  illegal  cate- 
gory. 

That  the  rule  is  as  stated  at  common  law, 
see — 

Good  V.  miiot,  3  T.  R  698;  AUen  v.  Heart, 
1  T.  R.  56-60;  Atherfold  v.  Beard,  2  T.  R. 
610;  Da  Gosta  v.  Jones,  2  Oowp.  729;  RandoU 
Thaekoorseydas  v.  SoajumnuU  DhondmuU,  6 
Moore,  P.  C.  C.  300-810,  12  Jur.  815;  Having 
V.  Walker,  1  Hempst.  53;  Sackett  v.  Dams,  3  Mc- 
Lean, 101 ;  Pope  V.  8t.  T^ger,  1  Salk.  344;  March 
V.  Pigot.  5  Burr.  2802;  Jones  v.  RandaU,  1 
Cowp.  17,  87;  Brandon  v.  Hihhert,  4  Campb. 


87;  Moon  v.  Durden,  2  Exch.  23;  Campbell  v. 
Eiehardson,  10  Johns.  406;  Bunn  ▼.  liiker,  4 
Johns.  427;  Walker  v.  Armstrong,  54  Tex.  609; 
Harris  v.  White,  81  N.  Y.  544;  Kirkland  v. 
Randon,  8  Tex.  10;  Dvnman  v.  Strother,  1  Tex. 
89;  Johnson  v.  FaU,  6  Cal.  359.  65  Am.  Dea 
518;  Bass  v.  Peeve^f,  22  Tex.  295;  Deufees  v. 
MiUer,  5  Harr.  (Del.)  347;  Trenton  Mut,  L.  df 
F,  Ins.  Co.  V.  Johnson,  24  N.  J.  L.  576;  Mor- 
gan V.  PetUt,  4  111.  629;  Smith  v.  Smith,  21  111. 
244,  74  Am.  Dec.  100;  Beadles  v.  &ess,  27  lU. 
820,  81  Am.  Dec.  281;  Hatket  v.  Wootan,  1 
Nott  &  McC.  180;  Stoddard  v.  Martin,  1  R.  L 
1;  Phillips  V.  lt)es,  1  Rawle,  42. 

Then  the  stakeholder  had  the  riffht  to  retain 
the  funds  until  the  happening  of  the  evenU 
If  the  wager  is  legal  neither  party  has  the 
right  to  rescind  the  contract  and  claim  the 
money. 

2  Parsons,  Cont.  626;  Brandon  v.  Hihbert, 
4  Campb.  37;  Bland  v.  CoUett,  Id.  157;  Mur- 
ray V.  Keyes,  35  Pa.  384;  Parke  v.  Kleeber,  87 
Pa.  251;  2  Bishop,  Married  Women,  g  806; 
Smith  V.  Sherwin,  11  Or.  269. 

If  according  to  the  wager  tbe  parties  have 
appointed  judges  on  the  event  it  can  be  ascer- 
tained only  by  the  decision  of  the  judges. 

Dewees  v.  Miller  and  Kirhtand  v.  Bandon, 
supra. 

The  findings  show  that  tbe  agreement  of 
the  parties  was  not  an  ordinary  wager,  |bat 


said:  **  Wherever  the  tolerating  any  species  of  con- 
tract has  a  tendency  to  produce  a  public  miscbief, 
or  inconvenience,  such  a  contract  has  been  held 
void." 

Le  Blanc,  J.^  in  the  same  case  said:  ''  It  has  often 
been  lamented  that  actions  upon  idle  wasrers 
should  have  been  maintained  in  courts  of  justice. 
The  practice  seems  to  have  prevailed  before  that 
full  consideration  of  the  subject  which  has  been 
had  in  modem  times,  and  it  is  now  cleaiiy  settled 
that  the  subject-matter  of  a  wager  must  at  least 
be  perfectly  innocent  in  itself,  and  must  not  tend 
to  immorality  or  impolicy." 

In  Da  Costa  v.  Jones,  2  Cowp.  729,  "Lord  Mansfield 
stating  as  a  case  a  wager  that  an  unmarried  woman 
has  a  bastard,  said:  **  Would  you  try  that  ?  Would 
it  be  endured  ?  Most  unquestionably  it  would  not, 
because  it  is  not  only  an  injury  to  a  third  person, 
but  it  disturbs  tbe  peace  of  society,  and  the  party  to 
be  affected  by  it  would  have  a  right  to  say, '  How 
dare  you  bring  my  name  in  question  ?  * " 

This  case  arose  about  a  bet  upon  the  sex  of  tbe 
Chevalier  D^Eon,  on  the  first  trial  the  plaintiff  ob- 
tained a  verdict;  but  on  motion  for  arrest  for  judg- 
ment which  was  neard  the  next  year,  and  after  tbe 
case  had  been  considerably  discussed  throughout 
Burope,  it  was  said  that  it  would  be  a  disgrace  to 
judicature  to  sustain  tbe  action,  and  that  physi- 
cians, servants,  and  confidential  friends  could  not 
be  required  to  give  evidence  on  such  a  ques- 
tion. 

In  the  case  of  Henkin  v.  Gerss,  2  Campb.  408, 
Lord  Loughborough  refused  to  try  an  action  for  a 
wager  whether  a  person  could  be  held  to  bail  on  a 
special  original  for  a  debt  under  forty  pounds. 
This  was  approved  by  the  court  of  king^s  bench  in 
Henkin  v.  Guerss,  12  East,  247. 

Brown  v.  Leeeon,  2  H.  Bl.  48,  was  the  wager  con- 
cerning the  manner  of  playing  an  illegal  game. 
The  court  refused  to  sustain  an  action  concerning 
a  prohibited  game.  Lord  Loughborough  said  in 
addition:  '*Tbis  was  a  mere  idle  wager,  and  I  have 
no  hesitation  in  saying  that  I  think  a  court  or  a 
jury  ought  not  to  be  called  upon  to  decide  such 
wagers." 
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In  1824  Lord  Chief  Justice  Abbott  refused  to  try 
the  case  of  a  wager  upon  a  dog  fight. 

In  Scotland  the  courts  have  refused  to  entertain 
actions  on  wagers.    Bruoe  v.  Ross,  8  Paton,  107. 

By  8  &  9  Vict,  all  contracts  and  agreements* 
whether  by  parol  or  in  writing ,  by  way  of  gambling 
or  wagering  are  declared  to  be  null  and  void. 

In  Massachusetts  the  English  law  has  never  tieen 
adopted,  and  it  has  been  declared  that  ail  wagers 
are  unlawful.  Bali  v.  Gilbert,  12  Met.  807:  Samp- 
son V.  Bhaw,  101  Mass.  145;  Love  v.  Harvey,  114 
Mass.  82. 

A  party  who  receives  money  from  a  stakeholder 
after  notice  has  been  given  to  the  latter  not  to  pay 
It  over  is  liable  to  tbe  loser  for  money  had  and  re- 
ceived. Love  V.  Harvey,  supra:  McKee  v.  Manioe, 
11  Cush.  367. 

And  money  lost  and  voluntarily  paid  to  the  win- 
ner on  a  wager  on  a  dog-fight  may  be  recovered 
back  in  an  action  for  money  had  and  received. 
Grace  v.  McElroy,  1  Allen,  563. 

But  where  a  party  to  a  bet  had  declared  that  he 
was  the  winner  and  demanded  that  the  stakeholder 
pay  over  the  stakes  to  him,  but  did  not  ask  for  the 
return  of  his  deposit,  he  was  held  to  be  in  parf  de- 
licto  and  not  in  a  position  to  recover  from  tbe  win- 
ner after  the  stakes  had  been  paid  over.  Patter* 
son  v.  Clark,  126  Mass.  581. 

In  Maine  all  wagers  are  void.  Lewis  v.  Little- 
field,  16  Me.  283;  Stacy  v.  Foss,  19  Me.  886. 

In  Pennsylvania  an  action  to  reoover  money  lost 
upon  a  wager  or  bet  cannot  be  maintained.  Sdgell 
V.  McLaughlin,  6  Whart  176, 86  Am.  Dec.  214:  Pbil- 
lips  V.  Ives,  1  Rawle,  87;  Pritchet  v.  Insurance  Go.  of 
N.  A.8reates,468. 

Nor  in  Vermont.    CoUamcr  v.  Bay,  2  Vt.  144. 

In  Pblllipe  v.  Ives,  1  Rawle,  87,  the  defendant  bet 
that  Xapoleon  would  escape  or  be  removed  from 
St.  Helena  within  two  years;  and  if  he  died  de- 
fendant would  lose  the  bet.  Within  two  yean 
Napoleon  died.  But  the  bet  was  held  not  recover- 
able; and  it  was  further  held  that  no  bet  about  t 
buman  being  was  recoverable  in  a  oonrt  of  Justiee. 

Tbe  winning  party  to  a  wager  cannot  reoover  the 
stakes  in  a  court  of  law.    Johnston  v.  Russell,  97 
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that  it  had  in  contemplation  a  "job  race;"  that 
is,  it  was  a  corrupt,  criminal,  and  criminally 
illegal  agreement.  It  was  In  advance  "fixed 
that  one  of  the  parties  should  win  and  that 
certain  persons  should  loose  their  money. 
This  put  the  plaintiff  in  pari  delicto  with  toe 
defendant,  and  the  rule  is  in  such  cases,  potior 
€9t  conditio  possidentis. 

Davis  V.  UoUyrook,  1  La.  Ann.  176;  Sutpkin 
V.  Crozer,  82  N.  J.  L.  462;  Murdoch  v.  Kit- 
bourn,  6  Wis.  468;  WinchMter  v.  Nutter,  52  N. 
H.  507,  13  Am.  Rep.  98. 

Messrs.  Miller  &  Miller,  with  Mr.  John 
MarcMillan,  for  respondent. 

IiOrd»  Ch.  c/.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  the  sum  of 
$560  deposited  with  the  defendant  as  a  wager 
on  the  result  of  a  foot  race.  The  case  was 
tried  without  the  intervention  of  a  jury,  and 
the  material  facts,  as  found  by  the  court,  are 
that  the  plaintiff  deposited  with  the  defendant 
the  sum  of  $560  in  gold,  for  the  benefit  of  one 
George  Grant,  and  as  a  wager  upon  a  footrace 
which  said  Grant  and  one  Anderson  were 
to  run  the  next  day,  ut  a  place  agreed  upon; 
that,  at  the  time  the  said  money  was  so  de- 
posited, it  was  understood  by  Grant  and  the 
defendant,  Taylor,  and  the  plaintiff,  that  the 
money  should  be  paid  back  to  the  plaintiff,  on 


his  demand  of  the  same,  at  any  time  before  the 
race  should  be  run,  which  the  defendant  agreed 
to  do;  that  before  such  race  was  run  the  plain- 
tiff, on  two  occasions,  demanded  said  nx>ney  of 
the  defendant,  who  refused  to  pay  it  back,  but 
pretends  that  said  race  was  run,  and  that  An- 
derson was  the  winner,  and  to  whom  he  paid 
the  money  before  the  commencement  of  this 
action;  that  the  race  agreed  to  be  run  was  not 
run,  but  that  Grant,  at  the  appointed  time,  re- 
fused to  run.  and  Anderson  ran  over  the  course 
alone,  and  was  declared  bv  the  defendant  to  be 
the  winner;  that  said  pretended  race  was  never 
intended  to  be  a  fair  and  honest  race,  and  that 
plaintiff  knew  at  the  time  be  deposited  his  mon- 
ey with  the  defendant  that  the  race  was  to  be  a 
"bogus  race;"  that  the  parties  engaged  in  get- 
ting it  up,  namely.  Grant,  Anderson,  and  the 
defendant,  wanted  to  "rope  in"  somebody; 
that  it  was  understood  that  Grant  was  to  wm 
the  race;  that  the  plaintiff  furnished  the  mon- 
ey, and  deposited  it  with  the  defendant,  as  a 
stakeholder,  for  the  benefit  of  Grant,  in  whom 
he  had  confidence  at  the  time,  but  afterwards, 
before  the  time  appointed  for  the  race  to  come 
off,  became  suspicious  that  he  would  lose  the 
money,  and  thereupon,  by  reason  of  such  sus- 
picion, and  by  virtue  of  the  agreement  with 
the  defendant,  demanded  of  the  defendant  the 
return  of  said  money;  and  that  said  Grant, 
then  and  there,  before  the  time  of  running  the 


Oai.  673;  Hill  v.  Kldd,  48  CaL  615;  Gridley  v.  Dom, 
57  Cal.  79«  40  Am.  Hep.  110;  Waterman  v.  Buokland, 
1  Mo.  App.  45. 

In  Rice  v.  Gist,  1  Strobh.  L.  8S,  Judge  O'Xeallsaid: 
'*I  am  prepared  liereafter  to  declare  all  wagers  un- 
lawful on  their  clear  Immoral  tendency,  and  thus  to 
sweep  from  our  courts  the  whole  body  of  wagers 
gteeX  and  small." 

One  cannot  maintain  an  action  to  recover  on  a 
wager,  to  decide  which  the  court  must  inquire 
into  the  conduct  of  an  independent  department  of 
the  government,  the  parties  having  no  interest 
other  than  that  created  by  the  wager.  Smith  v. 
Brown,  8  Tex.  860,  49  Am.  Dec.  748. 

By  statute  in  Arkansas  all  contracts  by  way  of 
wagering  are  void.    Gantt*s  Big.  1 2967. 

The  winner  of  a  bet  on  a  horse-race  cannot  re- 
cover from  the  stakeholder  more  than  his  own  de- 
posit.   McLainv.  Huffman,  80  Ark.  429. 

Wisconsin  Kev.  Stat.,  chap.  160.  I  16,  makes  all 
wagers,  bets,  or  stakes  made  to  depend  upon  any 
race,  or  contingent  event,  unlawful. 

In  New  York  it  is  declared  that ''all  wagers,  bets, 
or  stakes  made  to  depend  upon  any  race,  or  upon 
any  gaming  by  lot  or  chance,  or  upon  any  lot* 
chance,  casualty,  or  unknown  or  contingent  event 
whatever  shall  be  unlawful;**  and  that  '^all  con- 
tracts for  or  on  account  of  any  money  or  property 
or  thing  in  action  so  wagered,  bet,  or  staked,  shall 
be  void."    1  Rev.  Stat.  662, 1 8. 

Under  this  statute,  money  knowingly  lent  to  be 
bet  or  staked  cannot  be  recovered  back.  Ruck- 
man  V.  Bryan,  8  Denlo,  840;  Peck'  v.  Brlggs,  8 
Benio,  107. 

Even  though  the  bet  was  not  made.  Morgan  v. 
Groff,  6  Denio,  864,  48  Am.  Dec.  278. 

In  Denniston  v.  CkMk,  12  Johns.  846,  where  a  bet 
was  made  on  an  election  and  the  principals  had  de- 
posited checks  for  the  amount  of  their  bets,  and 
one,  after  the  result  of  the  election  was  known, 
but  before  the  oflBclal  canvass,  withdrew  all  his 
money  from  the  bank,  supposing  the  wager  lost,  it 
was  held  that  the  other  principal,  to  whom  the 
check  had  been  delivered  by  the  stakeholder,  could 

18  L.  R.  A. 


not  recover  on  the  check,  nor  for  money  had  and 
received. 

Where  one  borrowed  money  to  bet  on  an  elec- 
tion, and  deposited  it  with  the  lender  as  a  stake- 
holder and  lost  the  bet,  and  the  stakeholder 
paid  it  to  the  winner  on  his  agreeing  to  re- 
turn it  in  case  the  loser  would  not  repay,  it  was 
held  that  the  agreement  was  binding.  Peck  v. 
Briggs,  8  Denio,  107. 

By  Pub.  Stat.  (Rev.  Stat.  chap.  246,  6  16)  it  is  pro- 
vided that  ^'all  bonds,  notes,  Judgments,  mort- 
gages, deeds,  or  other  securities  as  well  as  promises 
given,  or  made  for  money  .  .  .  won  at  any 
game  or  by  betting  at  any  race  or  fight .  .  .  shall 
be  utterly  void."  This  has  been  held  to  apply  to 
wagers  on  the  result  of  a  game  made  by  others 
than  the  players,  as  well  as  to  wagers  made  by 
the  players  themselves.  McGrath  v.  Kennedy,  16 
R.  1. 200. 

In  Beadles  v.  Bless,  07  Ul.  320,  81  Am.  Dec.  281,  it 
was  said  that  a  wager  that  a  railroad  would  be 
completed  by  a  given  time  had  no  immoral,  inde- 
cent, illegal,  or  pernicious  tendency.  To  the  same 
effect,  see  Johnson  v.  Fall,  6  Cal.  860,  65  Am.  Dec. 
518. 

The  effect  of  a  wager  that  a  railroad  would  not 
be  completed  within  a  certain  time  upon  the  pro- 
gress of  the  work  is  a  question  of  fact.  Johnson  v. 
Fall,  9a]pra, 

Horse-racing  in  Texas  is  not  unlawful,  and 
wagers  made  upon  them  are  recoverable.  Walker 
V.  Armstrong,  54  Tex.  614;  Pierce  v.  Randolph,  12 
Tex.  285;  Armstrong  v.  Parchman,  42  Tex.  186;  Dun- 
man  V.  Strother,  1  Tex.  89, 40  Am.  Dec.  97. 

In  Gridley  v.  Dom,  57  Cal.  78,  40  Am.  Rep.  110, 
a  wager  on  a  horse-race  was  held  void.  Ross,  J., 
delivering  the  opinion,  said:  *'If  the  question 
were  a  new  one  in  this  state,  we  should  be  inclined 
to  hold  all  wagers  contrary  to  good  morals  and 
sound  public  policy,  and  therefore  invalid." 

In  Minnesota  a  bet  on  the  result  of  a  horse-race  is 
illegal.  Wilkinson  v.  Tousley,  16  Minn.  299, 10  Am. 
Rep.  180. 

By  Tenn.  Code,  I  4870,  it  is  made  a  misdemeanor 
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race  had  arrived,  demanded  of  the  defendant 
the  repayment  of  the  money  to  the  plaintiff, 
etc.  Substantially  upon  such  findings,  the 
court  found,  as  a  conclusion  of  law,  that  the 
plaintiff  was  entitled  to  judgment  for  the  sum 
of  $560  and  interest,  and  for  costs,  etc.  From 
this  judgment  the  appeal  has  been  brought  to 
this  court. 

The  first  contention  for  the  defendant  is  that 
wagers  or  wagering  contrncts  upon  indi^erent 
subjects  are  valid  in  this  state,  by  force  of  the 
common  law,  except  when  prohibited  by  stat- 
ute. There  can  be  no  doubt  that  wager  con- 
tracts upon  indifferent  matters  were  valid  at 
common  law.  Good  v.  Elliot,  3  T.  R.  698; 
JoneB  Y.  Handall,  I  Cowp.  87;  Da  Cosia  v. 
Jones,  2  Cowp.  784;  Bunn  v.  jRiA:^,  4  Johns. 
427,  4  Am.  Dec.  292.  But  all  wagers  which 
tended  to  a  breach  of  the  peace,  or  to  injure 
the  feelings,  character,  or  interests  of  third  per- 
sons, or  which  were  against  the  principles  of 
morality  or  of  sound  policy,  were  void  at  com- 
mon law.  4  Kent,  Com.  466;  Greenhood  Pub. 
Pol.  226.  And  all  wagers  in  contravention 
of  the  positive  provisions  of  any  statute  are  also 
void.  Of  late  years,  by  legislation  and  judicial 
decision,  the  hostility  to  wagers  of  every  nat- 
ure has  been  marked.  This  is  doubtless  due 
to  the  Increase  of  betting,  and  the  evil  conse- 
quences resulting  therefrom.     As  O'Neall,  J., 


said:  "Every  bet  tends  directly  to  beget  a 
desire  of  possessing  another's  money  or  prop- 
erty without  an  equivalent  Men  acted  upoo 
by  such  influences  easily  become  gamblera* 
and  then  the  road  to  every  other  vice  is  broad 
and  plain."  Rice  v.  Giit,  1  Strobh.  L.  84.  And 
the  tendency  of  judicial  opinion  in  repudiat- 
ing all  kinds  of  wagers  is  well  illustrated  id 
Love  V.  Harcey,  114  Mass.  82,  wherein  Gray, 
Ch.  J.,  says:  ''It  is  inconsistent  with  the  pol- 
icy of  our  laws,  and  with  the  performance  of 
duties  for  which  courts  of  justice  are  estab- 
lished, that  judges  and  juries  should  be  oocapied 
with  every  frivolous  question  upon  which  idle 
or  foolish  persons  may  choose  to  lay  a  wager." 
Equally  emphatic  is  Belford,  J.,  in  Eldred  ▼. 
McUloy,  2  Colo.  821,  wherein  he  says:  "If  we 
enter  upon  the  work  of  settling  bets  made  by 
gamblers  in  one  case,  ...  we  may  despair  of 
ever  finding  time  for  the  dispatch  of  those 
weightier  matters  which  affect  the  person  and 
property  rights  of  the  respectable  people  in 
this  territory.  If  the  gate  is  once  opened  for 
this  kind  of  litigation,  it  is  more  than  probaUe 
we  may  be  overrun  with  quesdons  arising  oat 
of  bets.  The  spirit  of  our  laws  diaoountenanoea 
gambling."  Wagers  are  inconsistent  with  the 
established  interests  of  society,  and  in  conflict 
with  the  morals  of  the  a^e;  and,  as  such,  they 
'  are  void,  as  against  public  policy.     In  view  of 


to  *'make  any  bet  or  wager  for  money  or  any  other 
valuable  thlngr.^* 

By  section  4881  borse-racing  '*upon  a  track  or 
path  kept  for  that  purpose^*  is  exempted  from  the 
provisions  of  the  statutes  against  gaming.  The 
betting  of  money  upon  a  horse-race  on  an  unli- 
censed track  within  the  state  has  been  held  to  be 
gambling  within  section  4870.  Huff  v.  State,  2 
8wan.  279. 

Betting  on  races  run  In  another  state  is  unlaw- 
ful, within  section  4870.  Edwards  v.  State,  8  Lea, 
412 ;  Daly  v.  State,  18  Lea,  228 :  State  v.  Blackburn, 
2  Coldw.  285. 

Betting  money  on  a  horse-race  is  gaming  and  in 
violation  of  law.  Tatman  v.  Strader,  23  111.  494; 
Shaffner  v.  Pinchback,  188  Hi.  410;  Garrison  v.  Mc- 
Gregor, 61  111.  473. 

In  Colorado  horse-racing  is  gaming  within  Colo. 
Gen.  Stat.,  1 850.    Boughner  v.  Meyer,  5  Colo.  71. 

And  a  wager  on  a  horse-race  is  a  gaming  con- 
tract.   Corson  v.  Neathcny,  9  Colo.  212. 

Betting  on  elections. 

Betting  on  elections  is  utterly  prohibited  by  the 
laws  of  Kansas.  Reynolds  v.  McKinney,  4  Kan. 
94.  89  Am.  Dec.  002. 

In  Hickerson  v.  Benson,  8  Mo.  8,  a  bet  on  the  re- 
sult of  the  vote  in  the  electoral  colleges  was  held 
against  public  policy  and  void  at  common  law. 

A  wager  made  in  Canada  by  oitissens  of  Vermont 
on  the  result  of  a  presidential  election  was  held  ille- 
gal.   Tarleton  v.  Baker,  18  Vt.  9. 

In  Allen  v.  Uean,  1 T.  R.  60,  a  wager  made,  be- 
fore the  opening  of  the  poU,  between  two  voters, 
as  to  the  result  of  an  election  for  member  of  par- 
liament, was  held  Ulegal,  as  being  corrupt,  and 
against  the  fundamental  principles  of  the  British 
Constitution. 

All  wagers  on  the  event  of  an  election  are  void, 
though  made  after  the  election  is  closed,  if  before 
the  canvass  is  complete.  Rust  v.  Gott,  9  Cow.  109, 
18  Am.  Dec.  497;  Brush  v.  Keeler,  6  Wend.  260. 

In  Mississippi  a  bet  made  on  the  result  of  an  elec- 
tion, after  the  election,  is  an  indictable  offense. 
MiUer  V.  State,  88  Miss.  360. 

In  West  Virginia  it  is  provided  that  *if  any  per- 
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son  bet  or  wager  money  or  other  thing  of  value  oa 
any  election  held^*  in  the  state  he  shall  be  punished 
as  therein  prescribed.  It  was  held  in  State  v. 
Griggs,  34  W.  Va.  78,  that  this  covered  bets  made 
after  the  election  as  well  as  those  made  before.  T>o 
the  same  effect.  State  v.  Snider,  34  W.  Va.  83w 

The  statute  in  Indiana  provides  for  the  punish- 
ment of  "any  person  who  shall  bet  or  wager  any 
money  or  other  valuable  property  upon  the  result 
of  any  election.*'    2  Rev.  Stat.  1870, 408. 

In  Morgan  v.  Pettit,  4  liL  688,  a  wager  between 
two  citizens  of  Dlinois  on  the  result  of  an  electioa 
in  Kentuclcy  was  held  not  illegal. 

Smith  V.  Smith.  21  111.  244,  is  to  the  same  effect. 
This  was  upon  the  ground  that  the  persons  makinir 
the  bet  were  not  in  a  position  to  exercise  any  *Man- 
gerous  or  controlling  influence  over  the  reaait.^' 

In  Gregory  v.  King,  58  Ul.  109, 11  Am.  Bep.  60L 
which  overruled  all  previous  conflicting  cases  in  D- 
linois,  it  was  held  that  a  wager  made  between  two 
citizens  of  Dlinois  as  to  the  result  of  a  presidential 
election  in  Pennsylvania  was  void. 

But  the  provision  of  the  Texas  Penal  Code  re- 
garding betting  on  elections,  refers  only  to  beta  on 
elections  held  within  that  state,  and  an  indictment 
under  this  statute  is  not  supported  by  evidence  of 
bets  on  the  result  of  a  presidential  election  inan» 
other  state.    Covingtoo  v.  State,  S8  Tex.  App.  2SS. 

In  Luoas  v.  Harper,  in/ra,  hogs  bad  been  deliv- 
ered to  the  defendant  who  converted  them  to  his 
own  use,  and  agreed  to  pay  for  them  at  a  specHIrd 
rate  per  pound  when  H.  G.  should  be  elected.  H. 
G.  was  defeated,  and  an  action  was  brought  under 
the  Act  of  1881,  to  recover  the  value  of  the  hofst^ 
The  transaction  was  held  a  wager  and  recovery 
was  allowed. 

In  Harper  v.  Crain,  infra^  the  facts  were  similar. 
C.  delivered  to  H.  a  horse  for  which  the  latter  was 
to  pay  a  specified  sum  when  G.  should  be  elected 
prudent.  Before  the  election  H.  wished  to  re> 
scind  the  agreement,  and  tendered  the  horse  to  C. 
who  refused  to  receive  It.  G.  was  elected  and  C> 
demanded  payment  of  H.  who  refused,  but  held 
himself  ready  to  return  the  horse.  The  transac- 
tion was  held  a  wager  and  C.  was  denied  recovery. 
This  case  differed  from  Luoas  v.  Harper,  In  that 
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these  coDsiderations,  we  do  not  think  that  such 
transactions,  though  upon  indifferent  subjects, 
are  valid  in  this  state. 

The  next  contention  for  the  defendant  is 
that  the  alleged  agreement  was  corrupt,  ille- 
gal, and  criminal,  in  this,  that  it  was  in  ad- 
vance **fixed"  that  one  of  the  parties  should 
win,  and  that  certain  persons  should  lose  their 
money.  In  other  words,  that  the  agreement 
had  in  contemplation  ''a  job  race."  This,  it 
is  claimed,  put  the  plaintiff  in  pari  delicto  with 
the  defendant,  and,  as  a  consequence,  entitled 
to  the  benefit  of  the  rule,  potior  est  conditio 
poMedentia.  The  ^neral  rule  is  that  the  law 
will  not  interfere  in  favor  of  either  party  in 
paH  delicto,  but  will  leave  them  in  the  condi- 
tion in  which  they  are  found,  from  motives  of 
public  policy.  There  is  no  doubt,  where 
money  has  been  paid  on  an  illegal  contract, 
which  has  been  executed,  and  both  parties  are 
in  pari  delicto,  the  courts  will  not  compel  the 
return  of  the  money  so  paid.  But  the  cases 
show  that  an  important  distinction  is  made  be- 
tween executory  and  executed  illegal  contracts. 
While  the  contract  is  executory,  the  law  will 
neither  enforce  it  nor  award  damages;  but,  if 
it  is  already  executed,  nothing  paid  or  de- 
livered can  be  recovered  back.  §o  that,  while 
the  contract  is  executory,  the  party  paying  the 
money  or  putting  up  the  property  may  rescind 


the  contract  and  recover  back  his  money. 
This  arises  out  of  a  distinction  between  an  ac- 
tion in  affirmance  of  an  illegal  .contract  and 
one  in  disaffirmance  of  it.  In  the  former  such 
an  action  cannot  be  maintained,  but  in  the 
latter  an  action  may  be  maintained  for  money 
had  and  received.  The  reason  is  that  the 
plaintiff's  claim  is  not  to  enforce,  but  to  repu- 
diate, an  illegal  agreement.  Whart.  Cont. 
^  854.  In  sucn  case,  there  is  a  locus  penitentim. 
The  wrong  is  not  consummated,  and  the  con- 
tract may  be  rescinded  by  either  party.  In 
Edgar  v.  Fowler,  3  East,  215,  Lord  Ellenbor- 
ough  said:  "In  illegal  transactions  the  money, 
has  always  been  stopped  while  it  is  in  transitu 
to  the  person  entitled  to  receive  it."  As  Lord 
JvBtiee  Mellish  said:  "To  hold  that  the  plain- 
tiff is  entitled  to  recover  does  not  carry  out  the 
illegal  transaction,  but  the  effect  is  to  put 
everybody  in  the  same  situation  as  they  were 
l)efore  the  illegal  transaction  was  determined 
upon,  and  before  the  parties  took  any  steps. 
Ir  money  is  paid  or  goods  delivered  for  an  ille- 
gal purpose,  the  person  who  has  so  paid  the 
money  or  delivered  the  goods  may  recover 
them  back  before  the  illegal  purpose  is  carried 
out;  but  if  he  waits  till  the  illegal  purpose  is  car 
ried  out,  or  if  he  seeks  to  enforce  the  illegol 
transaction,  in  neither  can  he  maintain  an  ac- 
tion.   The  law  will  not  allow  that  to  be  done." 


there  was  in  this  case  no  proof  of  conversion,  and 
the  contract  was  rescinded  before  the  election. 

A  bet  on  an  election  is  aerainst  public  policy  and 
void.  Like  v.  Thompson,  0  Barb.  815 ;  Willis  v. 
Hoover,  9  Or.  418 ;  Viscber  v.  Yates,  11  Jobns.  21: 
Thomas  v.  Cronise,  16  Ohio,  54 ;  Lucas  v.  Harper, 
24  Ohio  St.  828;  Harper  v.  Grain,  36  Ohio  St.  888; 
Jeffrey  v.  Ficklin,  8  Ark.  227 ;  Cooper  v.  Brewster, 
1  Minn.  94. 

By  statute  in  Indiaoa  money  lost  by  bettinir  on  a 
frame  may  be  recovered.  Burroughs  v.  Hunt,  18 
Ind.  178;  Frybarger  v.  Simpson,  11  Ind.  59;  Alex- 
ander V.  Mount,  10  Ind.  161. 

But  an  election  is  not  a  game  within  the  mean- 
ing of  this  statute.  McHatton  v.  Bates,  4  Blackf. 
68;  Woodcock  v.  McQueen,  Hind.  14;  Woodcock 
V.  Palmer,  12  Ind.  482 ;  State  v.  Henderson,  47  Ind. 
137;  Smoot  v.  State,  18  Ind.  19;  Schlosser  v.  Smith, 
98  Ind.  84. 

A  bet  on  an  election  is  not  gaming.  State  v. 
Smith,  Meigs,  99, 88  Am.  Dec.  182. 

LiahUity  of  stakehoUler, 

A  stakeholder  who  pasrs  all  the  money  deposited 
with  him  to  one  party  to  a  wager  before  the  time 
when  the  wager  can  be  decided  is  liable  to  the 
other  party  for  the  amount  deposited  by  him. 
Brewer  v.  Gobble,  82  111.  App.  116. 

If  a  contract  be  executed  and  both  parties  in 
-pari  deUcto^  neither  can  recover.  But  if  the  con- 
tract continues  and  the  party  is  desirous  of  re- 
scindiHg  it  he  may  do  so  and  recover  back  the  de- 
posit.   Comyn,  Contracts,  SO,  46. 

Money  het  upon  an  illegal  wager  can  be  re- 
covered by  the  loser  of  the  stakeholder,  if  l)efore 
paying  it  over  the  loser  has  notified  the  stakeholder 
not  t  o  pay  it  but  to  return  it  to  himself.  Wilkinson 
v.  Tousley,  16  Minn.  299, 10  Am.  Rep.  139 :  Ball  v. 
Gilbert,  12  Met.  897;  Sutphin  v.  Crozer,  80  N.  J.  L. 
267 ;  Huncke  v.  Francis,  27  N.  J.  L.  66 :  Moore  v. 
Trippe,  20  N.  J.  L.  268:  Morgan  v.  Beaumont,  121 
Mass.  7:  Cleveland  v.  Wolff,  7  Kan.  187;  Hutchings 
V.  Stilwell,  18  B.  Mon.  776;  Cotton  v.  Thurland,  6  T. 
R.  406:  Smith  v.  Bickmore,  4  Taunt.  474:  Hastletow 
V.  Jackson,  8  Ram.  &  C.  221;  Lacaussade  v.  White, 
7  T.  R  585;  Stacy  v.  Fobs,  19  Me.  886;  McAllister  v. 
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Hoffman,  16  Serg.  &  K.  147, 16  Am.  Dec.  666;  Atkins 
V.  Flemming,  29  Iowa,  128;  Thrift  v.  Redman,  18 
Iowa,  26 :  Shannon  v.  Baumer,  10  Iowa,  210  ;  Gil- 
more  V.  Woodcock,  69  Me.  118, 81  Am.  Rep.  266. 

Even  though  the  stakeholder  was  an  infant. 
Lewis  V.  Littletleld,  15  Me.  288. 

An  illegal  wager  is  revocable  at  any  time  before 
the  event  happens.  This  rule  Is  founded  on  the 
justice  and  policy  of  allowing  each  party  a  locu8 
peniienticR  while  the  contract  remains  executory. 
Tarleton  r.  Baker,  18  Vt.  9. 

A  demand  by  one  of  the  parties  to  a  betting 
transaction  of  the  whole  amount  from  the  stake- 
bolder  on  the  ground  that  the  wager  has  been  won 
by  him,  is  not  a  revocation  of  the  wager.  O^Ker- 
son  V.  Crittenden,  62  Iowa,  298. 

Money  received  by  a  third  person  may  be  re- 
covered as  money  had  and  received  to  the  plain- 
tiff *s  use  before  it  is  paid  over;  and  where  an  illegal 
wager  has  been  laid,  either  party  may  notify  the 
stakeholder  not  to  pay  it  to  the  winner,  and  may 
recover  back  the  amount  of  his  stake.  And  it  is 
immaterial  whether  the  event  has  happened  or 
not.  Wheeler  v.  Spencer,  15  Conn.  27;  Hale  v. 
Sherwood,  4(JConn.  882, 16  Am.  Rep.  37;  Conner  v. 
Ragland,  15  B.  Mon.  684. 

A  stakeholder  who  pays  over  the  stakes  to  the 
winner  after  notice  not  to  do  so,  even  if  it  is  given 
after  the  result  of  the  bet  is  known,  is  liable  to  the 
party  who  gave  the  notice  for  his  deposit.  Logne 
V.  McCulsh,  21 N.  S.  75. 

An  infant  may  repudiate  a  bet  he  has  made;  but 
he  may  not  recover  the  amount  from  the  stake- 
holder after  the  latter  has  by  his  directions  paid 
over  the  money  to  the  winner.  McLean  v.  Wilson, 
86  HI.  App.  667. 

In  pari  delicto  is  not  a  maxim  of  universal  appli- 
cation ;  for  where  money  has  been  paid  on  a  con- 
tract which  is  Illegal,  merely  because  it  is  in  viola- 
tion of  a  rule  which  has  for  ita  object  the  protection 
of  weak  and  necessitous  men,  it  may  be  recovered 
bick;  and  for  the  very  reason  that  the  rule  itself 
would  be  frustrated  by  any  other  construction. 
McAllister  v.  Hoffman,  16  Serg.  &  R.  147,  16  Am. 
Dec.  666. 

In  this  case  the  defendant  was  stakeholder  and 
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Taylor  v.  BotMr%,  L.  R.  1  Q.  B.  Div.  291.  In 
Eastelow  v.  Jackmn,  8  Barn.  <&  C.  221,  which 
was  an  action  by  one  of  the  parties  to  a  wager 
on  the  event  ot  a  boxing  match,  commenced 
against  the  stakeholder  after  the  battle  had 
been  fought,  Littiedale,  «/.,  said:  **If  two  per- 
sons enter  into  an  illegal  contract,  and  money 
is  paid  upon  it  by  one  to  the  other,  that  may 
be  recovered  back  before  the  execution  of  the 
contract,  but  not  afterwards."  SmitJi  v.  Bick- 
more,  4  Taunt.  474:  Tappenden  v.  Randall,  2 
Bos.  &  P.  467;  Lowry  v.  Bourdieu,  2  Dougl. 
462;  Mnnt  v.  Stokes,  4  T.  R.  561;  Utica  Im, 
Co,  V.  Kip,  8  Cow.  20:  Merritt  v.  Millard,  48 
N.  Y.  208;  W?iite  v.  Franklin  Bank,  22  Pick. 
181;  (/Bryan  v.  Fitzpalrick,  48  Ark.  490. 
'*  And  this  rule,"  says  Mr.  Justice  Woods,  "is 
applied  in  the  great  majority  of  the  cases,  even 
when  the  parties  to  an  illegal  contract  are  in 
pari  delicto,  because  the  question  which  of 
two  parties  is  the  more  blamable  is  often  dif- 
ficult of  solution,  and  quite  immaterial."  Con- 
gress <fe  E,  Spj-ing  Co.  v.  Knowlton,  108  U.  8. 
60,  26  L.  ed.  860.  The  object  of  the  law  is  to 
protect  the  public,  and  not  the  parties.  This 
is  upon  the  principle  that  it  best  comports 
with  public  policy  to  arrest  the  illegal  transac- 
tion before  it  is  consummated.  Stacy  v.  Foss, 
19  Me.  836,  86  Am.  Dec.  755. 

It  only  remains  to  apply  these  principles  to 
the  facts.  These  show  that  the  plaintiff  was 
cognizant  that  the  race  had  been  fixed  in  ad- 
vance: that  one  of  the  parties  should  win,  and 
that  certain  other  persons  should  lose  their 


money;  that  it  was  a  bogus  race,  and  the  ar- 
rangement based  upon  it  corrupt,  and  designed 
to  cneat  and  defraud  the  other  parties;  but  at 
the  same  time  they  show  that  he  repented,  and 
repudiated  Uie  contract  before  it  was  con- 
summate, by  demanding  the  return  of  bis 
money  the  evening  of  the  day  before  the  race, 
and  on  the  day  of  the  race,  but  before  it  was 
to  come  off,  and  that  the  defendant  refused  to 
pay  it  back,  and  that  be  afterwards  forbade 
the  defendant  to  pay  said  money  to  any  other 
person  than  himself.  He  availed  himself  of 
the  opportunity  which  the  law  affords  a  persoa 
to  withdraw  from  the  illegal  contract  before 
it  has  been  executed.  He  repented  before  the 
meditated  wrong  was  consummated,  and  twice 
demanded  to  withdraw  his  money,  and  there- 
by rescinded  the  contract.  To  allow  the 
plaintiff  to  recover  does  not  aid^or  carry  out 
the  corrupt  and  illegal  transaction,  but  the 
effect  is  to  put  the  parties  in  the  same  condi- 
tion as  they  were  before  it  was  determined 
upon.  By  allowing  the  party  to  withdraw, 
the  contemplated  wrong  is  arrested,  and  not 
consummated.  This  the  law  encourages,  and 
no  obstacle  should  be  thrown  in  the  way  of 
his  repentance.  Hence,  if  the  plaintiff  re- 
treated before  the  bet  had  been  decided,  bis 
money  ought  to  haye  been  returned  to  him, 
and,  in  default  of  this,  he  is  entitled  to  re- 
cover. 

There  was  no  error,  and  t/te  judffment  mnH 
be  affirmed. 

Rehearing  denied. 


had  been   notified  by  the  plaintiff,  after  the  re-  \ 
suit  of  the  election  on  which  the  bet  was  made  was 
known,  not  to  pay  the  money  to  the  winner.    The 
money  was,  however,  paid  over;  it  was  held  that 
recovery  could  be  had. 

Where  B,  the  a«rent  of  A,  made  a  bet  with  C  on 
the  event  of  the  approachingr  election  for  irovernor 
and  the  sums  were  deposited  with  D,  it  was  held 
that  A,  the  loeer,  mifirht  recover  the  money  from 
D  after  the  event  of  the  election  was  known,  the 
money  not  haviner  been  paid  over  to  the  winner. 
Yiacher  v.  Yates,  11  Johns.  28. 

But  in  Tates  v.  Foot,  12  John?.  1,  the  case  of 
Vischer  v.  Tates,  tupra^  was  reversed. 

In  N.  Y.  Rev.  Stat.,  663,  89,  it  is  provided  that  if 
the  money  or  property  has  been  paid,  delivered,  or 
deposited,  it  may  be  recovered  iMick  from  the  win- 
ner, and  whether  the  wager  be  lost  or  not :  and  it 
may  be  recovered  from  the  stakeholder,  notwith- 
staodlnir  hemay  have  paid  it  over  to  4he  winner. 

It  was  held  in  Morgan  v.  Groff,  4  Barb.  626,  that 
the  policy  manifested  by  that  section  favored  the 
recovery  back  of  money  placed  in  the  hands  of  an 
agent  to  be  wagered  with  a  particular  person, 
which  wager  had  not  been  placed. 

So  the  form  of  action  must  be  that  given  by  the 
statute,  which  is  debt  and  not  assumpsit.  McKeon 
V.  Caherty,  3  Wend.  4W. 

And  the  action  is  one  upon  a  statute  which  under 
the  Statute  of  Limitaticns  must  be  brought  within 
three  years.    Fowler  v.  Van  Surdam,  1  Benin,  660. 

The  action  may  be  brought  by  the  person  who 
made  the  bet,  although  he  was  simply  acting  aa  the 
agent  for  others.  Haywood  v.  Sheldon,  18  Johns. 
S8. 

Even  under  a  statute  permitting  recovery  back 
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from  the  winner,  it  is  no  defense  to  an  aotioa 
against  the  stakeholder  that  the  money  has  been 
paid  over  to  the  winner.  Simmons  v.  Boriand,  10 
Johns.  468. 

At  least  if  a  demand  was  made  upon  him  by  the 
loser  before  such  payment.  AUen  v.  Bhle,  7  Oow. 
496. 

The  cases  of  Yisoher  v.  Yates,  and  Yates  v.  Foot, 
have  been  reviewed  by  the  courts  of  several  of  the 
states  and  the  doctrine  deduced  by  the  former  case 
declared  sound  and  correct  and  more  conacmaDt 
with  good  morals  and  better  sustained  by  prtnoipie 
and  authority  than  the  latter  caae.  Wheeler  v. 
Spencer,  16  Conn.  288;  Wood  v.  Duncan^  9  Port. 
(Ala.)  231 :  Perkins  v.  Hyde.  6  Yerg.  298 ;  Willis  v. 
Hoover,  9  Or.  4J32 ;  Whitwell  v.  Garter,  4  Mich.  839: 
Alford  V.  Burke,  21  Ga.  46,  68  Am.  Dea  448. 

But  the  case  of  Johnston  v.  Ruasell.  87  Cai.  670. 
approved  the  case  of  Yates  v.  Foot  and  declared 
that  there  was  no  satisfactory  reason  for  the  d»* 
tinction  made  by  the  English  oases. 

By  Ky.  Gen.  Stat.,  chap.  47, 1 6,  it  ia  provided  that 
the  stakeholder  of  any  money  or  other  thing  that 
maybe  staked  on  any  bet  or  wager  shall, wfaec 
thereto  notified,  return  the  same  to  the  person 
making  the  stake  or  deposit,  and  for  falling  to  do 
so  the  amount  of  value  of  the  stake  .may  be  re- 
covered from  him  by  the  party  aggrieved. 

Wis.  Rev.  Stat.,  chap.  169, 1 17,  provides  that  (he 
money  wagered  may  be  recovered  of  tiie  stake-^ 
holder  ''whether  the  same  ahall  have  been  paid 
over  by  such  stakeholder  or  not,  and  whether  any 
such  wager  be  lost  or  not.** 

These  provisions  were  not  repealed  by  Geo.  Lava 
1868,  chap.  117.    Simmons  v.  Bradley,  S7  Wis.  669. 

A.  P.  W. 


End  of  Gases  in  Book  XVIII. 


RfeUMfi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Chanffes,  Progress,  and  Development  of  the  Law  daring  the  Second  Quarter 
of  the  Judicial  Tear  Beginning  with  Oct.  1, 1892,  Classifled  as  Follows: 

I.  Public,  Official,  Ain>  Statutobt  Mattebs. 
II.  Contractual  and  Coicmisbcial  RBLATioifB. 

III.   COBPORATIONS  AND  ASSOCIATIONB. 

IV.  DoMBsnc  Rblatiokb. 

y.   FiDUCIABIBS  AHD  RefBESBNTATIYBS. 
VI.  TOBTB  ;  NBGLieBBCE  ;  IkJUBIES  ;  NUISANCES. 

yn.  Profbbtt  Rights  ;  Liens  ;  Gifts;  Wills. 
VIII.  Civil  REBn&DiEs;  Rules  and  Pbincipleb. 
IX.  Criminal  Law  anb  Pbactice. 


I.  Public,  Official,  and  Statutoby  Mattebs. 


PoMoge  of  Statute. 
The  debated  question  as  to  the  conclusive- 
ness of  the  proper  enactment  of  a  statute  duly 
enrolled  and  signed  is  raised  in  a  Kentucky 
case  which  holds  that  such  presumption  is  not 
conclusive  as  against  facts  admitted  by  de- 
murrer which  show  that  constitutional  require- 
ments have  not  been  complied  with.  (Ky.) 
556. 

Begvlaiian  of  Private  Bunnew, 
The  claim  that  the  business  of  a  livestock 
exchange  is  subject  to  regulation  as  a  public 
one  on  the  ground  that  it  does  business  at  the 
largest  market  in  the  world  is  not  upheld,  at 
least  so  far  as  to  give  the  courts  any  power  to 
declare  the  business  impressed  with  a  public 
use  where  the  Legislature  has  not  done  so. 
<ni.)  IW. 

Legislative  Power, 

The  power  of  the  Legislature  to  provide  for 
a  rehearing  in  the  supreme  court  is  denied  in 
North  Carolina  as  the  court  is  established  by 
the  Constitution,  and  the  legislative,  execu- 
tive, and  judicial  departments  are  required  to 
be  kept  separate.    (N.  C.)  547. 

The  validity  of  a  legislative  divorce  is  denied 
in  Alabama  on  the  ground  that  it  violates  a 
constitutional  provision  against  the  suspension 
by  the  Legislature  of  any  general  law  for  the 
benefit  of  any  individual.    (Ala.)  95. 

The  constitutionalitv  of  a  statute  making  a 
railroad  company  liable  for  fires  on  its  right  of 
way  or  set  by  its  engines  is  upheld  after  exten- 
sive discussion  and  against  dissent  in  a  South 
Carolina  case.    (S.  C.)440. 

Ihie  Process. 
The  reifioval  of  a  wooden  building  erected 
in  violation  of  yi  ordinance  can  be  made  with- 
out any  Judicial  proceeding.    (Mo.)  590. 

Regulations  of  Commerce. 
The  Indiana  Act  requiring  a  blackboard  at 
each  railroad  station  where  tnere  is  a  telegraph 
office  on  which  a  report  shall  be  made  whether 
trains  are  on  time  is  extensively  considered  in 
a  case  upholding  the  act  and  declaring  that  it 
is  not  a  regulation  of  commerce  although  the 
information  to  be  given  is  received  by  tele- 
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graph  from  agents  in  another  state.  (Ind.) 
502. 

A  state  statute  requiring  seed  sold  to  be 
marked  with  the  vear  in  wnich  it  was  grown 
except  when  sold  by  farmers  to  other  farmers 
or  gardeners  in  open  bulk  is  held  void  as  to 
ori^nal  packages  from  another  state.  (C.  C. 
E.D.  N.  C.)549. 

A  contract  with  a  ford^  corporation  to 
canvass  for  its  sewing  machines  which  it  agrees 
to  sell  on  credit  and  a  bond  as  security  for  pay- 
ment are  held  in  an  Arkansas  case  to  consti- 
tute a  part  of  the  interstate  commerce  carried 
on  by  the  sale  of  the  machines  and  therefore  un- 
affected by  a  statute  restricting  business  by 
foreign  corporations.    (Ark.)  2(W. 

Appropriations. 

An  appropriation  by  a  state  Leffislature  for 
a  state  exhibit  at  the  world's  fair  is  for  a  public 
purpose.    (Ky.)  556. 

A  constitutional  pohibition  against  legisla- 
tive gifts  to  individuals  is  violated  by  an  ap- 
propriation for  the  benefit  of  sufferers  from 
fiood.    (Cal.)  744. 

A  statute  allowing  a  county  treasurer  to  pay 
bounties  and  be  credited  by  the  state  with  the 
amount  is  held  a  violation  of  a  constitutional 
provision  against  payment  of  public  money 
except  upon  appropnations  by  law  and  war- 
rants drawn  by  the  proper  officer.  (Colo.) 
898. 

Conflict  of  Laws. 
The  rule  that  the  place  where  an  injury  was 
received  determines  the  liability  for  causing  it 
is  applied  to  a  case  in  which  the  injury  resiiJted 
from  the  negligence  of  a  co*employ6  which 
transpired  in  another  state  which  was  the 
domicil  of  the  parties  and  the  place  where  the 
contract  of  employment  was  made.  (Ala.) 
438. 

See  also  iitfra,  VII.,  Wills. 

Officers. 
The    suspension  of   an    officer  under  the 
Florida  Constitution  is  held  not  to  affect  his 
right  to  qualify  and  bold  office  for  the  suc- 
ceeding term.    (Fla.)  594. 
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The  power  of  the  governor  in  Florida  to  sus- 
pend an  officer  and  that  of  the  courts  to  inter- 
fere is  fully  discussed  in  an  extensive  opinion 
by  the  supreme  court  of  that  state.    (FUi.)  410. 

That  a  notary  public  is  a  civil  officer  who 
cannot  be  also  receiver  of  public  money  is  de- 
cided in  Nevada.    (Nev.)  818. 

The  limitation  of  the  power  of  officers  to 
make  contracts  extending  beyond  their  terra 
is  applied  in  an  Illinois  case  to  the  employ- 
ment of  a  poor-house  keeper.    (III.)  447. 

Bailroad  OammisHon, 
The  powers  of  the  railroad  commission  of 
North  Carolina  are  discussed  and  construed  in 
a  case  from  that  state  which  holds  also  that 
equal  facilities  need  not  be  given  by  a  railroad 
company  to  express  companies.    (N.  C.)  898. 

A  bad  or  fraudulent  motive  is  held  neoes- 
sarv  to  Justif V  the  disbarment  of  an  attorney, 
ana  the  interlineation  in  a  decree,  after  it  was 
eifpaed  by  the  Judge,  of  immaterial  words, 
when  done  in  good  failh,  is  not  ground  of  dis- 
barment.   (Fla.)  401. 

License. 

The  license  tax  required  of  an  attorney  by 
the  Florida  laws  must  be  paid  by  each  mem- 
ber of  a  firm  of  attorneys.    (Fla.)  409. 

A  license  for  "doing  a  business  of  selling  at 
retail"  is  required  from  a  farmer  or  planter 
who  sells  goods  and  liquors  to  his  employes 
exclusively.    (La.)  596. 

Oivil  Rights. 
A  statute  requiring  equal  but  sex)arate  ac- 
commodations for  white  and  colored  persons 
on  railway  trains  is  held  not  to  be  unconstitu- 
tional.   (La.)  689. 

Eminent  Domain  ;  Taking  Property. 
•  An  owner  is  deprived  of  property  without 
com])ensation  by  a  statute  denying  compensa- 
tion for  improvements  upon  it  after  a  map  of 
a  proposed  street  is  filed  although  the  property 
may  never  be  taken  for  that  purpose.  (N.  T.) 
548. 

The  crossing  of  one  railroad  by  another  is 
the  taking  of  the  latter's  property  within  the 
constitutional  provision  as  to  compensation. 
(Ala.)  166. 

A  very  close  distinction  which  seemed  to 
perplex  the  lower  courts  is  brought  out  in  a 
New  York  case  deciding  that  a  railroad  com- 
pany's liability  to  abutting  owners  for  an  em- 
bankment which  cuts  off  their  access  and  which 
practically  closes  the  street  to  them  does  not 
extend  to  abutters  on  another  street  in  which  a 
similar  embankment  is  made  to  make  the  nec- 
essary change  of  grade  at  the  intersection  of 
the  streets.    (N.  y.)768. 

The  use  of  the  word  *'dama^"  which  is  now 
found  in  many  state  constitutions  in  a  provis- 
ion for  the  protection  of  private  property  from 
public  inteif  erence  is  discussed  in  a  Washing- 
ton case  which  grants  an  injunction  against 
chan^ng  the  grade  of  a  street  until  compensa- 
tion 18  made  for  damages  to  the  abutting  own- 
er.   (Wash.)  161. 

A  special  tax  on  part  of  a  lot  which  is  not 
taken  for  the  amount  of  compensation  due  the 
owner  for  the  part  which  has  been  taken  for  a 

Eublic  alley  and  for  damages  to  the  latter  is 
eld  equivalent  to  confiscation  and  in  violation 
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of  the  constitutional  provision  for  Just  com- 
pensation.   (111.)  487. 

A  steam  railroad  on  the  established  grade  of 
a  street  under  municipal  authority  is  not  in 
Missouri  regarded  as  an  additional  servitude. 
(Mo.)  389. 

Jurisdiction. 
The  effect  of  a  deci&ion  on  a  Jurisdictional 
question  in  respect  to  the  estate  of  a  deceased 
person  is  presented  in  a  New  York  case,  which 
holds  that  where  a  testator  was  an  inhabitaot 
of  the  state,  a  surrogate's  decision  that  he  was 
an  inhabitant  of  the  county  {is  conduaive  on 
collateral  attack.    (N.  Y.)  *J42. 

Equity  Jurisdiction. 
The  Jurisdiction  of  equity  in  cases  of  bound- 
ary, which  is  extended  by  the  Oregon  statute 
to  all  cases  of  confused  or  unoertjun  bounda- 
ries, is  held  to  be  limited  by  the  Constitution 
to  the  mere  ascertainment  of  boundaries  and 
an  adjudication  fixing  such  boundaries  does 
not  bar  a  claim  to  the  land  by  adverse  posses 
sion.    (Or.)  861. 

Taxes, 

The  validity  of  a  tax  on  mortgages  is  dis- 
cussed on  botn  sides  by  the  judges  of  tbe  Cal- 
ifornia Supreme  Court    (CaL)  466. 

The  right  to  tax  property  out  of  the  state  is 
discussed  in  a  New  York  case  concerning  col- 
lateral inheritance  taxes  which  decides  that 
personal  property  but  not  real  property  outside 
the  state  is  subject  to  such  tax,  and  that  the 
tax  is  a  tax  on  the  right  of  succession  rather 
than  upon  the  property.    (N.  Y.)  709. 

The  subject  of  the  taxation  of  railroad  prop- 
erty is  very  extensively  considered  in  an  In- 
diana case  which  decides  among  other  things 
that  such  proportion  of  the  rolling  stock  of  a 
company  as  the  length  of  the  track  within  the 
state  or  any  county  bears  to  the  whole  length 
of  the  road  may  be  taxed  in  such  state  or  the 
county  and  that  the  assessment  of  railroad 
property  by  a  state  board  in  the  first  instance 
whUe  other  property  is  assessed  bv  local  bauds 
is  not  unconstitutional.    (Ind.)  7&. 

The  exemption  of  educatioDal  institutions 
with  the  grounds  attached  "necessary  for  their 

{)roper  occupancy,  use,  and  enjoyment  and  not 
eased  or  otherwise  used  with  a  view  to  profit" 
is  construed  in  Minnesota  to  include  houses  oc- 
cupied by  professors  without  rent  but  not  to 
include  unimproved  lands  intended  to  be  used 
but  not  yet  used  as  a  place  of  recreation. 
(Minn.)  278. 

The  exemption  of  religious  and  similar  cor- 
porations from  the  colliUeral  inheritance  lax 
under  the  New  York  laws  applies  only  to  do- 
mestic corporations  although  it  in  terms  ap- 
plies to  "anv"  corporation  of  the  classes  spe<> 
ifled.    (N.  Y.)718. 

Schools. 

A  tax  to  make  up  the  deficiency  necessaiy 
to  iceep  the  public  schools  op^  for  the  time 
required  by  the  Constitution  is  held  not  to  be 
a  "special  tax"  within  the  meaning  of  the 
North  Carolina  Constitution  limiting  the 
amount  of  county  taxes.    (N.  C.)  860. 

The  duty  of  providing  and  maintaining  a 
city  hall  for  the  use  of  city  ofiQoers  is  held  to 
be  a  public  and  governmental  use  in  the  per- 
formance of  which  a  city  is  not  liable  for  neg- 
ligence of  servants  or  agents.    (Minn.)  151. 
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The  liability  of  a  city  for  negligence  of  its 
own  employes  whereby  a  street  is  rendered 
unsafe  is  applied  to  a  case  in  which  an  exca- 
vation was  made  by  Uie  waterworks  depart- 
ment on  request  of  a  .contractor  who  had 
agreed  to  connect  aprivate  house  with  the  city 
waterworks.    (N.  Y.)  449. 

A  municipal  corporation  cannot  be  a  trustee 
merely  to  collect  separate  sums  of  money  due 
to  its  citizens.    (Conn.)  256. 

The  right  to  enjoin  a  county  board  from 
making  an  illegal  contract  or  appropriation  is 
denied  in  an  fllinois  case  which  reviews  the 
decison^  at  length.    (111. )  882. 

The  power  of  a  village  to  purchase  a  cre- 
mating furnace  for  garbage,  etc.,  is  upheld 
under  the  general  autnority  to  abate  nuisances. 
(Wis.)  45. 

The  same  case  holds  that  the  fact  of  a  patent 
on  the  mode  of  constructing  such  furnace  will 
not  make  the  contract  void  where  the  contract 


is  let  to  the  lowest  bidder  on  the  patentee's 
promise  to  furnish  the  use  of  the  patent  and 
supervise  the  construction  for  any  contractor 
at  a  fixed  price.    (Id.) 

The  subject  of  extra  compensation  to  coun- 
cil men  is  aiscussed  at  large  in  a  Washington 
case  which  limits  the  right  to  such  compensa- 
tion to  services  outside  the  duties  of  his  office. 
(Wash.)  872. 

VoU, 
The  invalidity  of  a  vote  by  a  common  coun- 
cil because  of  the  interest  of  a  councilman 
may  be  cured  by  a  subsequent  ratification 
when  he  is  not  a  member.    (Ind.)  867. 

BcUloU,  ^ 

An  elaborate  review  of  the  deciMbns  on  the 

question  of  marking  ballots  is  presented  in  a 

Florida  case  which  holds  that  certain  printed 

words  on  the  face  of  the  ballots  did  not  con- 

'  stitute  an  unlawful  marking.    (Fla.)  721. 


n.  Contractual  and  OoaocERciAL  Rblationb. 


A  note  given  as  a  forfeit  in  case  of  the  non- 
performance of  a  parol  contract  which  is  void 
under  the  Statute  of  Frauds  is  also  void. 
(D.  C.)  142. 

BQ^  and  Notes, 

The  dishonor  of  the  first  of  several  notes 
given  for  the  some  consideration  is  held  no 
notice  to  a  subsequent  bona  fide  purchaser  of 
the  other  notes.    (C.  C.  App.  5th  C.)  201. 

The  liability  of  a  stranger  to  a  promissory 
note  who  writes  his  name  across  the  back  be- 
fore its  delivery  is  held  in  Kansas  prima  facie 
to  be  that  of  a  guarantor,  but  subject  to  parol 
proof  of  intention  of  the  parties.    (Kan.)  88. 

Attorneys  Fee. 
The  validity  and  effect  of  a  stipulation  for 
attorney's  fee  is  considered  at  length  in  an  Illi- 
nois case  which  holds  that  an  indorsee  is  en- 
titled to  enforce  such  agreement  and  that  it 
may  be  done  by  a  separate  suit  when  so  stipu- 
lated.   (111.)  428. 

AasiffTifMnt, 

The  assignability  of  a  cause  of  action  ex- 
tends to  a  claim  for  money  paid  by  a  purchas- 
er of  land  imlawfuUy  sold  for  taxes.  (S.  Dak.) 
847. 

Each  part  of  a  coupon  ticket  over  several 
lines  is  transferable  in  the  absence  of  any 
words  to  the  contrary  although  the  ticket  was 
purchased  at  a  reduced  rate.    (Or.)  55. 

The  effect  of  an  assignment  of  an  insurance 
policy  with  the  consent  of  the  insurer  is  held 
to  be  a  creation  of  a  new  contract  unaffected 
by  prior  causes  of  forfeiture  unknown  to  either 
party.    (Mich.)  185. 

Garrier%. 

See  also,  as  tg  assignment,  mpra,  and  as  to 
negligence,  infra. 

The  rule  that  a  common  carrier  cannot  limit 
its  liability  is  declared  in  an  Arkansas  case 
even  where  the  limitation  does  not  extend  to 
loss  from  negligence  if  opportunity  is  not  given 
the  shipper  to  make  the  shipment  under  a  com- 
mon-law contract.    (Ark.)  521i^ 

The  discrimination  by  a  carrier  between 
shippers  in  car-load  lots  is  held  unlawful  by 
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an  Indiana  case  which  also  holds  that  payment 
of  an  overcharge  of  freights  is  not  voluntaij 
so  as  to  prevent  recovering  it  back.    (Ind. )  105. 

On  the  other  hand,  the  right  of  a  common 
carrier  at  common  law  to  discriminate  in  rates 
is  affirmed  in  a  California  case.    (Cal.)  221. 

The  doctrine  that  a  conductor  is  not  obliged 
to  take  a  passenger's  statement  as  to  his  right 
to  ride,  in  the  aosence  of  any  other  evidence, 
is  applied  in  a  Michigan  case  to  one  who  has 
failea  to  take  a  transfer  on  changing  street- 
cars.   (Mich.)  885. 

The  right  of  a  railroad  company  to  coUect 
demurrage  for  cars  not  unloaaed  within  Uie 
time  allowed  is  fully  discussed  and  upheld  in  a 
Georgia  case.    (Ga. )  828. 

Insurance. 

See  also,  as  to  assignment,  supra. 

The  effect  of  notice  to  an  insurance  company 
of  prior  insurance  as  an  estoppel  against  en- 
forcing a  condition  asainst  other  insurance  is 
fully  discussed  in  a  Rhode  Island  case.  (R.  I.) 
496. 

The  neglect  of  an  insurance  agent  to  write 
upon  a  policy  a  permission  for  incumbrances 
which  I^e  has  granted  in  the  exercise  of  his 
authority  is  held  not  to  defeat  the  rights  of  the 
insured.    (Mich.)  481. 

The  failure  to  furnish  proofs  of  loss  within 
the  time  prescribed  is  held  in  a  Michigan  case 
not  to  avoid  the  policy  although  it  expressly 
provides  that  no  suit  shall  be  maintained  until 
after  full  compliance  with  the  requirements  of 
the  policy  where  a  forfeiture  was  expressly  de 
clared  for  failure  to  comply  with  many  other 
provisions  but  not  in  respect  to  the  proofs. 
(Mich.)  85. 

The  doctrine  of  joint  tenancy  and  survivor- 
ship is  applied  to  a  mutual  benefit  certificate 
payable  to  two  persons  named  without  any 
direction  for  dividing  the  benefits.  (Wis.) 
249. 


SaU. 
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A  contract  to  sell  a  certain  number  of  "mer- 
chantable brick"  to  be  sorted  from  a  kiln  does 
not  pass  the  title  although  the  price  is  paid. 
(Wash.)  419. 
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U9ury, 
A  loan  to  a  member  by  a  building  and  loan 
association  is  held  to  be  not  usurious  where  the 
excess  over  legal  interest  is  contingent  on  the 
prosperity  of  the  association.    (Ark.)  129. 

Lecue  and  Licenee. 

The  distinction  between  a  lease  and  a  license 

is  the  subject  of  an  Indiana  case  in  which  an 

Instrument  for  an  exclusive  right  for  one  year 

in  a  sandbar  is  hpld  to  be  a  lease.    (Ind.)491. 

Implied  Covenant. 

The  claim  of  an  implied  covenant  of  title  by 
lecitals  in  a  quit-claim  deed  and  by  the  use  of 
words  of  conveyance  is  rejected  in  a  Georgia 
case  which  extensively  reviews  the  subject. 
(Ga.)  848. 

The  rule  that  there  is  no  implied  warranty 
that  premises  leased  for  a  dwelling   are  in 


habitable  condition  is  not  changed  by  the  Cal- 
ifomia  Code  requiring  the  lessor  to  put  the 
premises  in  that  condition.    (Gal.)  264. 

Waffsr, 
The  illegality  of  a  wager  is  declared  in  an 
Oregon  case  which  nevertheless  holds  that 
even  if  the  wager  was  made  with  intent  to  de- 
fraud by  a  bogus  race  it  can  be  recovered  hack 
if  demanded  before  the  race  has  been  run. 
(Or.)  859. 

Terminatian  of  Oontraet. 
The  effect  of  a  stipulation  employing  a  per- 
son to  carrv  on  a  business  for  a  specified  tinte 
to  the  employer's  "satisfaction"  ia  held  to  give 
the  employer  a  ri^ht  to  discharge  him  when- 
ever he  is  in  good  faith  dissatisfied.  (Minn.) 
644. 


ni.   COBPOBATIOKS  AND  ASS0CIATI0K& 


What  constitutes  a  de  facto  corporation 
which  will  prevent  partnership  liability  of  the 
members  is  illustrated  in  a  Minnesota  case. 
(Minn.)  778. 

The  by-laws  prescribing  reasonable  qualifi- 
cations of  the  directors  of  a  corporation  are 
valid  and  may  declare  one  who  is  an  attorney 
against  the  corporation  in  a  suit,  ineligible. 
(W.  Va.)  582. 


What  constitutes  the  principal  office  or  place 
of  business  of  a  corporation  is  a  questionpre- 
sented  in  an  important  Wisconsin  case.  (Wis.) 
858. 

The  power  of  one  corporation  to  purchase 
the  stock  of  another  is  denied  in  a  case  where 
one  corporation  purchased  all  the  shares  of  an- 
other in  another  state  for  the  purpose  of  con- 
trolling its  business.    (Tenn.)  252. 


IV.  Domestic  Relations. 


The  doctrine  of  the  supreme  right  of  the 
state  to  guardianship  of  children  is  clearly  de- 
clared in  an  Indiana  case.    (Ind.)  481. 

The  power  of  a  wife  to  become  her  hus- 
band's partner  is  denied  in  a  Wisconsin  case 
following  the  weight  of  authority  under  mod- 
ern statutes.    (Wis.)  512. 

A  married  woman  has  power  to  become  a 
partner  in  a  firm  of  which  her  husband  is  not 
a  member  under  statutes  giving  her  power  to 
carry  on  business  on  her  separate  account. 
(Mich.)  515. 

Antenuptial  pregnancy  is  held  no  ground 


for  the  annulment  of  the  marriage  where  it 
was  known  to  the  husband  although  he  was 
induced  by  false  representations  to  Mieve  that 
he  was  the  only  person  with  whom  the  wife 
had  been  guilty  of  illicit  intercourse.  (Cal.) 
375. 

The  rule  that  an  agreement  to  facilitate  a 
divorce  is  void  is  applied  to  an  agreement  by  a 
husband  made  the  day  after  a  decree  of  divorce 
in  his  favor  to  pay  monthly  alimony  to  the 
wife  in  consideration  of  her  covenant  not  to 
move  for  a  new  trial.    (Mo.)  850. 

As  to  legislative  divorce,  see  supra,  I. 


V.  F1DUCIABIE8  Ajsjy  Rbpresektativbs. 


Drummers, 
Implied  authority  to  indorse  checks  in  the 
name  of  his  principal  is  denied  to  a  commer- 


cial traveler  who  makes  collectiona.    (Tenn.) 
668. 


yi.  T0BT8;  Negligehcb;  Injuries;  Nuisances. 


As  to  municipal  corporations,  see,  supra,  I. 

Joke. 
The  defense  in  an  action  of  tort  that  the  act 
was  done  by  way  of  a  joke  is  held  to  raise  a 
question  for  the  jury  as  to  whether  the  parties 
had  been  engaged  in  practical  jokes  so  that  de- 
fendant had  a  right  to  believe  plaintiff  would 
accept  the  act  as  a  joke.    (N.  J.)  44. 

False  Imprisonment. 
The  liability  for  false  imprisonment  of  one 
who  acts  in  good  faith  in  causing  a  criminal 
prosecution  u  denied  in   a  Minnesota  case. 
(Minn.)  856. 
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Carrier^s  Negligence, 

A  carrier's  strict  duty  to  keep  its  track  and 
road  all  safe  is  held  not  to  apply  to  a  canal 
bridge  which  a  street  railway  company  is 
obliged  to  cross  but  over  which*  it  has  no  con- 
trol.   (N.  Y.)  764. 

The  liability  of  a  railroad  company  to  fur- 
nish necessary  care  for  a  feeble  passenger  \s 
affirmed  in  a  Minnesota  case  provided  the  car- 
rier voluntarily  accepts  such  passenger  with- 
out an  attendant.    (Minn.)  602. 

That  a  railt%ad  train  need  not  be  held  for 
passengers  to  get  seated  or  for  a  peTM>n  who 
entered  to  assLst  them  in  getting  on  to  leave 
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the  train,  unless  his  purpose  to  get  off  is  known 
to  the  trainmen  is  affirmed  in  a  Missouri  case. 
(Mo.)  099. 

EUetric  Shock. 
The  liability  of  an  electric  street  railway 
company  for  injuries  to  a  passenger  from  an 
electric  shock  is  upheld  in  a  Wisconsin  case. 
(Wis.)  479. 

Expi(mon, 
The  liability  of  a  m  company  for  explosion 
caused  by  a  leak  in  its  pipes  is  discussed  in  a 
Pennsylvania  case.    (Pa.)  769. 

Bathiiw  Bt&ort, 
The  keeper  of  a  baching  resort  is  held  liable 
for  lack  of  reasonable  care  to  keep  the  bottom 
of  his  bathing  resort  free  from  things  which 
migh{  injure  the  bathers.    (Utah)  009. 

Miuier  and  Servant, 
Injuries  received  by  a  servant  by  the  use  of 
machinery  for  purposes  not  contemplated,  sX- 
though  it  was  defective,  is  held  to  create  no 
liabiUty  against  the  master.    (Cal.)  124. 

Railroad  Injuries, 

There  beinff  no  statute  requiring  railroad 
companies  to  &nce  stock  off  their  right  of  way 
in  Arkansas,  a  railroad  company  is  held  not 
liable  for  the  death  of  a  colt  which  got  on  the 
right  of  way  through  gaps  in  a  barbed- wire 
fence  and  when  frightened  off  the  track  by  a 
train  whistle  ran  into  the  fence  and  was  killed. 
(Ark.)  110. 

The  failure  of  an  engineer  to  give  signals  at 
a  highway  crossing  is  held  not  to  constitute  a 
neglect  of  duty  by  the  railroad  company  as 
matter  of  law  where  the  statute  is  directed  to 
the  engineer  and  makes  his  failure  to  give  the 
signals  a  crime.    (N.  Y.)  771. 

The  command  of  a  conductor  on  a  freight 
train  to  a  brakeman  to  go  between  cars  if  he 
cannot  couple  them  otherwise  is  held  to  waive 
a  regulation  of  the  company,  prohibiting 
brakemen  to  go  between  cars  under  any  cir- 
cumstances.   (N.  C.)  840. 

The  increased  hazard  of  coupling  cars  with 
different  coupling  apparatus  coming  from  other 
roads  is  held  to  be  assumed  by  a  brakeman, 
and  the  hauling  of  such  cars  is  not  negligence. 
(Ala.)  260. 

FeUau)  Servants, 
A  series  of  Missouri  cases  on  the  sublect  of 
the  law  of  fellow  servants  is  presented  in  this 


number  with  elaborate  annotation,  by  one  of 
the  foremost  members  of  the  legal  profession 
in  that  state.    (Mo.)  792.  802,  817,  883,  827. 

As  to  the  negligence  of  a  railroad  company 
in  making  flying  switches,  see  (Me.)  60,  (Ky.) 
68. 

The  negligence  of  a  railroad  company  in  re- 
spect to  a  flying  switch  on  one  of  the  principal 
streets  of  a  city  is  held  to  be  so  gross  where  no 
watchman  was  at  the  crossing  or  any  lookout 
on  the  front  of  the  cars  which  were  being 

J  rushed  that  ordinary  negligence  of  a  boy  in- 
ured at  the  crossing  was  held  not  to  preclude 
lis  recovery.    (Ky.)  68. 

PnKrimate  Cause. 

Negligence  in  leaving  a  street  unsafe  is  held 
in  an  Illinois  case  reviewing  the  conflicting  de- 
cisions to  be  the  proximate  cause  of  an  injury 
although  it  would  not  have  occurred  except 
for  the  running  away  of  a  horse  which  was 
due  to  an  accident.    (111.)  700. 

The  doctrine  of  proximate  cause  is  discussed 
in  a  West  Virginia  case  in  its  relation  to  an  in- 
jury received  oy  a  traveler  at  a  railroad  cross- 
ing where  his  own  negligence  contributed  to 
the  injury.    (W.  Va.)  019. 

The  doctrine  of  proximate  cause  as  applied 
to  the  contributory  negligence  of  a  fellow  serv- 
ant where  the  masters  negligence  is  one  of 
the  causes,  is  well  illustrated  in  a  case  in  which 
both  the  master  and  a  fellow  servant  were  neg- 
ligent as  to  the  cutting  off  of  a  supply  of  on 
by  the  igniting  of  which  a  servant  was  injured, 
(fll.)  210. 

On  the  question  of  the  proximate  cause  of 
an  injury  in  a  highway  it  is  held  that  a  defect 
in  the  blshway  which  is  safely  passed  by  the 
traveler  does  not  give  him  a  cause  of  action 
where  it  contributes  to  his  injury  which  re- 
sults from  the  frightening  of  his  horse  by  an 
independent  cause  whereby  he  becomes  uncon- 
trollable, wheels  suddenly  around  and  goes 
back  to  the  place  of  the  defect.    (Pa.)  100. 

A  somewhat  peculiar  case  as  to  the  cause  of 
the  frightening  of  a  team  at  a  railroad  cross- 
ing decides  that  a  freight  train  unlawfully  ob- 
structing the  crossing  may  be  a  concurrent 
cause  with  the  noise,  smoke,  and  steam  of  an- 
other train  which  it  conceals  from  view  and 
thereby  render  the  railroad  company  liable 
for  the  resulting  damages.    (Mich.)  104. 

As  to  nuisances,  see,  ir^a,  VIII. 


VIL  Pkofebty  Rights;  Liens;  Giftb;  Wills. 


Occupying  Claimants, 
The  Occupying  Claimant's  Law  of  Nebraska 
is  construed  by  the  Federal  court  of  appeals 
to  make  the  occupyins  claimant  and  the  owner 
of  the  fee  cotenants  where  each  fails  to  pay  the 
other  the  amount  of  his  interest  in  the  prop- 
erty.   (C.  C.  App.  8th  C.)  266. 

Persons  not  in  Esse, 
The  power  of  a  court  to  cut  off  the  rights  of 
persons  not  in  esse  is  affirmed  in  case  of  a  suit 
to  compel  the  execution  of  a  deed  by  those 
having  the  whole  estate  subject  only  to  the 
contingency  that  others  mav  be  bom  who 
would  have  an  interest  therein.    (N.  Y.)  881. 

Adverse  Possemkm. 
The  right  to  acquire  title  to  a  portion  of  a 
street  by  adverse  possession  is  upheld  by  a  Ne- 
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braska  decision  which  notes  the  conflict  of  de- 
cisions on  the  subject  but  declares  the  weight 
of  authority  to  be  in  favor  of  the  decision. 
(Neb.)  146. 

Coal  and  Oas. 
Considering  the  multitude  of  coal  mines  and 
of  gas  and  oil  wells  which  have  existed  in  the 
same  territory,  it  is  very  stranee  that  it  has  re- 
mained until  now  an  unadjuaicated  question 
whether  the  surface  owner  who  has  sold  the 
coal  may  drill  oil  or  gas  wells  through  it.  This 
right  is  affirmed  in  a  Pennsylvania  case  sub- 
ject to  restrictions  as  to  injuring  the  owner  of 
the  coal.    (Pa.)  702. 

Easements, 
An  abandonment  of  an  easement  created  by 
grant  is  not  shown  by  mere  nonuser  without 
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anything  to  indicate  an  intention  to  abandon. 
(K  Y.)  585. 

Judicial  8dU, 
The  doctrine  of  caveat  emptor  is  applied  to  a 
purchaser  on  foreclosure  sale  although  he  is 
wroncrly  Informed  by  the  sheriff  and  clerk  that 
be  will  obtain  by  the  purchase  a  title  free  from 
incumbrances,  as  it  is  bis  duty  to  examine  the 
title  (Neb.)  88. 

OivU  Death, 
That  sentence  to  imprisonment  for  life  is  not 
death  for  the  purpose  of  descent  of  property  is 
decided  in  Texas.    (Tex.)  82. 

Dedication, 
The  user  by  the  public  of  one  side  only  of  a 
dedicated  street  having  two  tracks  is  held  an 
acceptance  of  the  whole  dedication.    (Cal. )  510. 

lee. 
Prescriptive  rights  to  ice  on  the  whole  sur- 
face of  a  pond  are  held  to  be  acquired  by  an 
exercise  of  the  right  to  cut  at  any  place  denred 
without  objection  for  the  time  long  enough  to 
give  prescnptive  rights  where  the  right  was 
claimed  under  a  deed  which  gave  the  right  to 
flowage  by  which  the  pond  was  created. 
(Mich.)  89. 

Ponds, 
An  exceedingly  exhaustive  and  valuable  dis- 
cussion of  the  Taw  concerning  the  ownership 
of  ponds  and  other  waters  is  made  in  an  opin- 
ion by  ChiefJustice  Dow  in  a  New  Hampshire 
case.    (N.  H.)    67d. 

Ltikee, 

The  grant  of  public  lands  bordering  on  non- 
navigable  lakes  extends  to  the  centre,  and  the 
question  whether  the  waters  are,  public  or  pri- 
vate is  to  be  determined  by  the  law  of  the  state. 
(Minn.)  670. 

The  test  of  the  navigability  of  inland  lakes 
to  determine  their  public  character  is  held  to 
be  a  capacity  for  any  public  use.    (Minn.)  670. 

Wharves, 
The  right  of  a  riparian  owner  to  build 
wharves  out  to  navigable  water  is  upheld  in  a 
Connecticut  case  although  the  land  required 
had  been  designated  under  the  statute  for  the 
cultivation  of  oysters.    (Ck)nn.)  668. 

Tenancy  by  Entirety, 

The  doctrine  of  tenancy  by  the  entirety  is 
held  by  a  New  York  decision  not  to  extend  to 
a  mortgage  given  to  husband  and  wife  for 
moneys  of  which  each  contributed  part  (N. 
X .)  o29. 

Dower. 

The  rights  of  a  widow  to  dower  in  lands 
which  were  depreciated  in  value  after  convey- 
ance by  her  husband  either  by  natural  causes 
or  mere  neglect  are  held  both  at  common  law 
and  under  the  Alabama  statute  to  extend  only 
to  an  assignment  by  metes  and  bounds  and  not 
to  compensation  according  to  the  value  of  the 
land  at  the  time  of  conveyance.    (Ala.)  425. 

The  inchoate  contingent  interest  called  the 
dower  right  which  is  given  by  Minnesota  stat- 
utes to  husband  or  wife  in  the  real  estate  owned 
by  the  other  is  not  devested  by  a  sale  on  exe- 
cution under  a  Judgment  against  the  owner. 
(Minn.)  80. 

The  effect  to  defeat  dower  of  a  conveyance 
made  by  the  husband  with  the  express  pur- 
pose of  defeating  it  is  discussed  in  a  Georgia 
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Decisions. 
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case,  which  holds  that  dower  will  be  thereby 
defeated  if  the  sale  is  real  but  not  if  it  is  only 
colorable  except  for  the  purpose  of  a  division 
among  the  vendor's  children  after  his  death. 
(Ga.)  76. 

The  rule  that  a  wife's  inchoate  right  of 
dower  is  defeated  bv  dedication  of  the  land  to 
a  public  use  is  applied  in  Missouri  to  a  vohin- 
tary  conveyance  of  a  right  of  way  to  a  railroad 
company  executed  by  her  husband  alone  with- 
out consideration.    (Mo.)  68. 

Trwte, 

A  woman  is  held  to  b^a  trustee  of  lands  par- 
chased  with  moneys  which  she  obtains  by 
fraud  from  a  man  under  a  promise  to  manj 
him  and  hold  the  land  in  lieu  of  dower.  (S. 
C.)  204. 

Another  case  on  the  subject  of  spjcndthrift 
trusts  from  Mississippi  sustains  as  against  cred- 
itors a  trust  for  the  support  of  a  person  to 
whom  quarterly  payments  of  the  income  are 
to  be  made  during  his  life.    (Miss.)  40. 

The  indestructibility  of  a  real  estate  trust 
which  is  valid  in  its  creation  under  the  New 
York  laws  is  affirmed  by  a  decision  denying 
the  power  of  any  court  to  compel  the  tiustee 
to  consent  to  a  destruction  of  the  trost.  (N. 
Y.)  745. 

Liene, 

A  purchase  money  mortgage  which  would 
otherwise  have  been  prior  to  mechanics'  liens 
being  postponed  by  agreement  to  another  mort- 
gage which  would  otherwise  have  been  inferior 
to  such  liens,  the  court  transfers  the  priority  of 
the  purchase  money  mortgage  pro  tanto  to  the 
other  mortgage  ana  then  holds  the  mechanics' 
liens  superior  to  the  balance  of  the  mortgage 
indebtedness.    (Minn.)  768. 

Contractors  supplying  laborers  and  teams 
are  not  themselves  laborers  or  employes  within 
the  Kentucky  lien  statutes.  (C.  C.  App.  6th  C.) 
805. 

Mortgage, 

A  mortgagor  in  possession  is  to  be  regarded 
as  the  owner  of  the  land  for  all  purposes  of 
establishing  and  opening  highways.  (Kan.) 
118. 

Chattel  Mortgages, 

A  yery  extensive  discussion  of  the  validity 
of  chattel  mortgages  accompanied  by  agree- 
ments for  the  sale  of  mortgaged  goods  is  fur- 
nished by  a  Washington  case,  in  which  the 
invalidity  is  held  to  depend  upon  the  actual  fact 
of  fraud.    (Wash.)  604. 

See  also  infra,  Vm.,  Troter. 

Gift, 

The  death  of  a  person  who  has  given  bis 
check  as  a  gift  is  held  not  to  defeat  the  gift 
although  the  check  is  not  paid  before  his  death. 
(Pa.)  856. 

A  case  of  great  importance  on  the  subject  of 
gifts  causa  mortis  is  decided  by  the  Supreme 
Court  of  Appeals  of  Vii^nia  in  which  the  fact 
that  the  whole  of  donor's  personal  estate 
amounting  to  a  large  sum  was  given  is  held 
not  to  defeat  the  gift    (Ya.)  170. 

WHU, 

The  rule  that  a  testamentary  disposition  of 

property  is  invalid  everywhere  if  inyalid  at  the 

domicil  of  the  owner  is  held  in  a  New  Yotli 

case  not  to  defeat  a  trust  to  be  executed  in  & 
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forei^  coQDtry  in  which  it  is  valid  because 
auch  a  trust  would  be  invalid  at  the  testator's 
domicil.    (N.Y.)458. 

The  Wyoming  statute  allowing  holographic 
wills  to  be  provei  like  other  private  writings 


is  held  not  to  dispense  with  the  necessity  of 
witnesses  to  such  wills  as  are  required  for 
other  wills  by  Wyo.  Rev.  Stat ,  §  2287.  (Wyo.) 
588. 


YUI.   Civil   Rbkbdies;   Rules  jlsd  Princifleb. 


Mutake  in  Payment, 
Whether  a  payment  is  made  by  a  mistake  of 
law  or  of  fact  will  give  no  right  to  recover  it 
when  made  by  an  indorsee  in  the  mistaken  be- 
lief that  he  was  legally  bound  by  his  indorse- 
ment.   (Mass.)  144. 

Parties. 
The  necessity  of  making  beneficiaries  under 
a  trust  parties  to  a  suit  against  the  trustees  is 
much  discussed  in  an  Ilfinois  case,  which  de- 
nies the  necessity  on  the  ground  that  the 
trustees  hold  the  title  in  fee.    (SI.)  881. 

Election  of  Bemediei. 

A  satisfied  judgment  for  one  week's  wages 
is  held  not  a  bar  to  the  recovery  of  wages 
thereafter  aocruins  where  the  plaintiff  had 
been  previously  ducbarged  wrongfully  and 
his  employment  was  for  one  year  at  a  weekly 
salary.    (Md.)  58. 

An  attempt  by  the  vendor  in  a  conditional 
aale  to  enforce  a  note  for  the  purchase  price  is 
held  in  a  Connecticut  case  fatal  to  his  right 
thereafter  to  retake  the  property.    (Conn.)  187. 

Exemptions. 
The  statutory  exemption  of  wages  is  ex- 
tended to  wages  under  the  debtors  control 
though  temporarily  in  the  hands  of  another. 
(Idaho)  586. 

Priffate  Action  for  Nuisance. 
The  denial  of  a  remedy  to  a  private  person 
for  an  injury  common  to  the  public  is  applied 
to  an  injury  to  a  public  fishery  althouffn  the 
person's  nets  were  damaged  and  fish  that  he 
had  caught  were  killed  in  one  instance  by  the 

farbage  which  damaged  the  fishery.    (Wis.) 
53. 

Estoppel. 
The  use  of  a  process  in  burning  brick  which 
generates  noxious  gases  to  the  injury  of  the 
crops  of  another  on  adjacent  land  is  a  nuisance 
and  the  lease  of  the  land  for  brick-making  does 
not  estop  the  owner  from  claiming  such  dam* 
ages,    (kan.)  756. 

.  The  recovery  of  pay  for  services  of  a  phy- 
flician  is  held  in  a  West  Virginia  case  to  estop 
the  defendant  from  bringing  an  action  for 
malpractice  only  where  he  appeared  to  defend 
in  the  former  suit.    (W.  Ya.)  627. 

Judgment  Nunc  pro  Tunc. 
The  right  to  enter  judgment  nunc  pro  tunc 
Is  denied  where  no  judgment  was  entered  for 
two  years  after  trial  and  verdict  in  a  justice's 
court  although  an  execution  had  been  issued 
at  the  time  oT  the  verdict  reciting  an  entry  of 
judgment.    (W.  Va.)  684. 

ESeclment. 
The  nature  of  a  title  which  will  support 
ejectment  is  discussed  in  a  Pennsylvania  case, 
which  holds  that  a  conveyance  of  the  exclusive 
right  of  interment  in  burial  lots  Is  not  a  suffi- 
cient title  for  that  purpose.    (Pa.)  781. 
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Trover. 

A  mortgage  on  chattels  afterwards  man- 
ufactured does  not  give  the  mortgagee  a  suffi- 
cient title  to  sustain  an  action  fqr  conversion. 
(N.  Y.)  298. 

Attacftment. 

A  creditors'  bill  is  held  unsupported  bva 
judgment  for  money  only  where  tne  jurisdic- 
tion was  obtained  only  by  attachment  of  prop- 
erty.   (N.  Y.)  240. 

The  effect  of  a  bond  for  dissolution  of  an 
attachment  as  an  appearance  in  the  action  is 
denied  in  a  case  where  the  defendant  was  not 
a  party  to  the  bond.    (Mich.)  486. 

Sertice. 

A  peculiar  case  in  the  Illinois  Appellate 
Court  decides  that  knowledge  by  an  attorney 
of  an  attempted  service  upon  him  of  a  notice 
of  motion  to  place  a  case  upon  the  short-cause 
calendar  by  leaving  a  copy  with  the  co-occu- 
pant of  the  same  office  operates  in  effect  as  a 
valid  notice.    (111.  App.)  500. 

MaUing  a  summons  to  the  defendant  by  a 
person  on  whom  it  was  served  by  mistake  is 
not  a  sufficient  personal  service.    (Minn.)  498. 

Time. 

In  computing  the  time  for  appearance  the 
day  of  service  of  a  summons  is  to  be  excluded 
and  tiie  return  day  included,  in  Michigan. 
(Mich.)  887. 

Limitations. 

The  right  of  a  foreign  corporation  to  plead 
the  Statute  of  Limitations  is  discussed  in  an 
Iowa  case  which  sets  up  a  distinction  between 
those  like  railroad  companies  which  must  have 
agents  within  the  states  and  others  such  as 
manufacturing  companies.    (Iowa)  524. 

The  loss  of  a  valid  cause  of  action  by  mere 
lapse  of  time  pending  a  suit  to  enforce  it  is 
shown  in  a  suit  to  establish  the  priority  of  the 
lien  of  a  judgment.    (Ind.)  211. 

New  Trial. 
A  new  trial  for  the  disqualification  of  a 
juror  related  to  the  parties  is  upheld  by  a  Maine 
dedsion.    (Me. )  478 . 

Damoffcs, 

Damages  for  the  sale  of  poisonous  coloring 
matter  for  icecream  are  not  limited  to  the  value 
of  the  cream  spoiled  by  its  use  but  may  include 
compensation  for  a  resulting  loss  of  ousiness. 
(N.  Y.)  885. 

The  right  to  damages  sustained  after  the 
commencement  of  a  suit  in  case  of  a  continuing 
nuisance  is  denied  in  Illinois  where  the  nui- 
sance complained  of  was  a  roof  and  eave-trough 
which  cast  watej-  during  rains  on  plaintiff's 
house.    (HI.)  890. 

The  limitation  of  the  amount  of  damages  for 
conversion  of  notes  to  their  actual  as  distin- 
guished from  their  face  value  is  affirmed  in  a 
rTew  York  case  hi  which  this  rule  was  sharply 
contested.    (N.  Y.)  120. 

The  right  of  a  defendant  in  an  Injunction 
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erroDeously  granted  to  recover  damages  U  de- 
nied in  the  absence  of  an  undertaking  unless 
the  injunction  constituted  a  malicious  prosecu- 
tion.   (N.  Y.)375. 

Tender. 
The  effect  of  a  condition  to  defeat  a  tender 
is  illustrated  in  the  case  where  a  demand  was 
made  for  the  surrender  of  notes.    (Minn.)  858. 

Evidence. 

Extrinsic  evidence  is  held  admissible  to  show 
that  indorsements  before  delivery  by  persons 
named  as  directors  as  well  as  the  signature  of 
persons  named  as  president  and  secretary  of  a 
corporation  on  a  note  reading,  "We  promise/' 
etc ,  were  made  for  and  bind  only  the  corpora- 
tion.   (Kan«)  588. 

The  decision  in  New  York,  in  18  L.  R.  A. 
490,  against  the  admissibility  of  opinions  as  to 
what  the  value  of  land  would  have  been  if  a 
railroad  had  not  been  built  is  disapproved  in 
an  Oregon  case  which  admits  evidence  of  what 
the  value  would  have  been  if  a  railroad  had 
been  built.    (Or.)  815. 

I^-emmnUati. 

The  presumption  of  due  care  on  the  part  of 
a  person  found  killed  by  a  train  lust  as  it 
stilted  is  held  not  sufficient  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  the 
railroad  company  where  the  manner  of  death 
does  not  appear.    (Mo.)  589. 

The  presumption  that  there  is  no  promise  to 
pay  a  child  for  services  to  a  parent  is  clearly 
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defined  in  a  New  York  case  which  limits  it  to 
a  case  in  "vrtiich  there  is  no  evidence  of  any 
agreement    (N.  Y.)  87. 

Sei-of. 
As  against  a  trustee  in  insolvency  as  well  as 
the  insolvent  a  d^bt  of  the  latter  to  a  deoedenfs 
estate  may  be  set  off  against  his  distiibatiTe 
share  therein.    (Md.)  168. 

Amgnmeni  bjf  Insoheni. 
An  important  case  concerning  assignments 
for  creditors  decides  that  an  assignment  of  part 
of  the  debtor's  property  is  governed  Xry  the 
Illinois  statute  and  is  valid  as  to  that  part  bat 
is  enlarsed  by  the  statute  so  as  to  operate  in 
favor  of  all  creditors.    (111.)  281. 

Right  to  Jury, 
An  exhaustive  review  of  the  Jurisdiction  of 
equity  to  abate  nuisances  and  of  the  right  to  a 
Jury  m  such  cases  is  given  in  a  New  Hampshire 
case,  which  holds  that  there  is  no  right  to  a 
jury  in  a  suit  to  abate  a  nuisance,  and  that 
equity  jurisdiction  cannot  be  defeated  on  the 
ground  that  Uie  proceeding  is  for  the  punish- 
ment of  a  criminal  offense.    (N.  H.)  646. 

Amieu$  Curia, 
An  attomey^general  is  held  to  be  merely  an 
amicui  curim  when  invited  by  the  court  to 
appear  in  a  case  involving  a  constitutional 
question  brought  in  the  name  of  the  state  by  a 
relator  to  enforce  a  private  right,  and  therefore 
he  is  not  entitled  to  ask  for  a  r^earing  either 
as  a  party  or  as  intervenor.    (Ind.)  567. 
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Irrenstibk  Impulse, 

The  defense  of  irresistible  impulse  in  a 
criminal  case  and  the  doctrine  of  partial  in- 
sanity is  fully  discussed  in  a  We^t  Virginia 
case.    (W.  Va.)  234. 

The  test  of  a  knowledge  of  right  and  wrong 
as  to  the  particular  act  done  is  reaffirmed  in 
an  Illinois  case  in  respect  to  the  defense  of  in- 
sanity.   (HI.)  287. 

Ineanity, 
The  effect  of  drunkenness  producing  tem- 
porary insanity  under  the  Texas  stetute  may 
reduce  the  degree  of  a  homicide  and  also  the 
penalty  therefor.    (Tex.)  421. 

Anti'trugl  Law. 
Foreign  insurance  companies  are  held  sub- 
ject to  the  provisions  of  the  Kansas  Act  against 
combinations  in  restraint  of  trade  where  thev 
combine  to  increase  rates,  and  such  business  is 
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held  not  to  be  interstate  commerce.    (Kan.) 
657. 

Sunday  Newspaper: 
Selling  Sunday  newspapers  is  held  not  to 
come  within  the  exception  of  a  Sunday  law  as 
to  works  of  necessity  or  charity.    (Pa.)  761. 

Error  Coram  Ndbie. 

Relief  from  a  plea  of  guilty  and  a  sentence 
thereon  is  granted  in  a  Kansas  case  in  an  action 
in  the  nature  of  a  writ  of  error  coram  nobis 
where  the  plea  was  induced  by  threats  of  mob 
violence.    (Kan.)  888. 

The  constitutional  provision  against  cruel 
and  unusual  punishments  is  not  delated  by  a 
statute  authorizing  imprisoDment  from  two  to 
ten  years  and  a  fine  not  exceeding  $2,000  for 
conspiracy  to  do  an  unlawful  act  in  the  niebt- 
time  or  to  do  such  act  while  wearing  white 
caps,  masks,  or  other  disguisea    (Ind.)  774. 
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See  Waters. 

l;  licrhtB  acquired  as 
aip^nst  the  public  by  adverse  poMesslon 
of  highway  or  dty  street;  presumption 
of  abandonment;  estoppel:  rule  in  case 
of  dty  streets;  indoeure  of  part  of  the 
width  of  the  way ;  neglect  to  open ;  re- 
straint of  summary  prooeedings  to  re- 
move obstructions;  rule  as  to  lateral 
support ;  miscellaneous  decisions ;  statu- 
tory provisions 

Antl-tnijit  iBiw 

Appeal.   See  CORAX  NoBm. 

Aaa^punmatm  See  Cabbxbbs. 

Attachment.   See  Laborsrs;  Lbyt. 

Attorney;  necessity  of  bad  or  fraudulent 
motive  to  Justify  disbarment 
Uoensetaxon 

Bettlnfl^  legality  of  wagers;  on  elections;  lia- 
bility of  stakeholder 

BUle  and  notes;  liability  of  a  stranger  who 
indorses  commercial  paper  before  deliv- 
ery; distinction  between  negotlttble  and 
non-negotiable  instruments;  presumption 
as  to  date  of  signature;  intention  of  the 
parties  controls  liability;  intention  may 
be  shown  by  parol 

Bnlldlng-  and  l<Mhn  aMoetattons.  See 
Ububt. 

See  OORPORATIOIIB. 

See  also  Civil  Bights. 
Assignability  of  raihroad  ticket 
Bight  of  carrier  at  common  law  to  discrim- 
inate between  passengers  or  shippers 
Duty  to  give  equal  facilities  to  express 

companies 
Bight  of  a  common  carrier  to  limit  common- 
law  liability  by  contract  in  the  absence  of 
negligence 
Chattel  mortMi^ee.   SeeMORTGAOR. 
Cheeks.   See  Girr. 
CiTll  death;  law  as  to,  in  United  States 
Civil riiphte;  rights  of  colored  passengers; 

statutory  obligations 
Colored  persone.   See  Civil  Bights. 

rawelere.   See  PRivciPAii 
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CoBStltiitional    law.     See     also    Civil 
Bights. 
As  to  legislative  divorces,  see  Husrakd 

ARD  WmL 
Protection  of  private  rights  from  interfer- 
ence by  public 
Validity  of  promissory  note  given  as  a  for- 
feit or  as  collateral  to  an  invalid  oral 
agreement  within  the  Statute  of  Frauds 
Corani  nohis;  writ  of  error  coram  rubU; 
scope  of;  right  to;  limitations;  procedure 
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Corporatlonfl.  See  also  Larorrrs;  Lnc- 
iTATiOR  or  AonoRS. 
Power  to  deal  in  the  stock  of  other  corpora- 
tions or  in  its  own:  (1)  power  to  deal  in 
the  shares  of  other  corporations;  taking 
stock  in  payment  of  debts;  (2)  power  to 
deal  in  its  own  stock;  taking  in  satisfac- 
tion of  debts;  donations  269 
Begulation  of  elections  by  by-laws;  as  to 
right  to  vote;  as  to  proxies  682 

Courts.   See  also  Trusts. 

Adoption  by  Federal  courts  of  remedies  cre- 
ated by  state  statutes;  preservation  of 
equity  Jurisdiction;  enlargement  of  equi- 
table remedies;  limitation  of  or  enlarge- 
ment of  equity  powers;  extending  legal 
remedies;  limiting  equitable  Jurisdiction   206 

Cowenante;  recitals  in  a  deed  as  basis  of  im- 
plied covenants  of  title  843 

GHminal  law;  irresistible  impuhe  as  an  ex- 
cuse for  crime;  effect  of  disease  to  create 
irresistible  impulse;  impulse  obliterating 
sense  of  right  and  wrong;  kleptomania     224 

Damages;  right  to  recover  damages  caused 
by  an  injunction;  right  to  damages  for 
obesring  a  void  injunction  276 

Measure  of  damages  for.breaoh  of  implied 
warranty  '  886 

Dedication;  public  user  as  acceptance  of 
dedicated  highway  610 

Dellnltlonfl.   See  Larorrrs. 

Derelict.   SccWatrrs. 

Diworoe.   See  Husrand  and  Wms. 

Dower;  power  of  husband  or  his  creditors  to 
defeat  wife's  right  of  dowen  as  to  lands 
held  in  common  by  the  husband;  as  to 
lands  sold  under  mortgage;  bankruptcy; 
sale  on  execution  to  satisfy  mechan- 
ics* lien;  sale  under  execution  against 
husband;  adverse  possession  of  the  hus- 
band's lands;  as  to  lands  sold  for  taxes  76 
Effect  of  depreciation  in  value  of  land  on  a 
widow's  right  of  dower  therein  426 

Dmmmera.   See  Principal  ard  Agrrt. 

Zaaeeaient;  effect  of  nonuser;  mere  nonuser 
will  not  extingsuish;  nonuse  must  be  ac- 
companied by  adverse  use  of  servient  es- 
tate; duration  of  adverse  use;  intention 
of  the  owner  as  indicated  by  acts;  public 
easements  686 

lEyeetment;  what  title  or  interest  will  sup- 
port; plaintiff  must  prove  title;  sufficiency 
of  equitable  title;  title  by  patent;  neces- 
sity of  right  of  possession  and  interest 
in  the  land;  sufficiency  of  possession  as 
against  mere  intruder;  what  constitutes 
possession;  title  acquired  by  limitation: 
action  by  riparian  owner :  mining  rights; 
fixtures;  action  by  owner  of  dominant  es- 
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tate ;  land  subject  to  the  easement  of  a 
hUrhway;  interest  of  a  mortgragee;  action 
by  tenant  in  common,  executors,  admin- 
istrators, and  guardians ;  to  enforce  rigiit 
of  dower;  action  by  remaindermen ;  mis- 
cellaneous 781 

Eminent  domain;  rights  of  mortgagee  of 
premises  taken  by;  (a)  as  between  mort- 
gagor and  mortgagee;  (b)  as  between 
mortgagor  and  appropriator ;  how  far 
mortgagee  must  be  made  a  party  and 
given  notice;  special  circumstances  under 
which  no  notice  need  be  given ;  effect  of 
failure  to  give  notice  118 

The  '*^taking  of  property"  by  166 

Smployefl*   See  Labobxbs. 

Equity*   See  Couets. 

Error*   See  Coram  Nobis. 

ETidoaee ;  presumption  as  to  date  of  in- 
dorsement of  note;  parol  evidence  to  show 
intention  of  indorser  88 

Executors  and  adminietratore;  collat- 
eral impeachabiUty  of  findings  as  to  Ju- 
risdictional facts  on  which  administration 
of  a  deoedent^s  estate  is  based;  inhablt- 

F  -^-  ancy  .of  county ;  existence  of  estates  in 

I         county;  administration  of  the  estate  of  a 

'  ^  living  person;  conflict  of  Jurisdiction; 
lapse  of  time ;  miscellaneous  SiS 

Exemption*   See  Labobbbs. 

Express  companies*   See  Cabbibbs. 

False  imprisonment ;  lack  of  Jurisdiction 
or  of  legal  grounds  of  criminal  prosecu- 
tion as  affecting  the  liability  for  false  im- 
prisonment of  a  complainant  who  acts  in 
good  faith  866 

Flying  switches*  See  Bailboadb. 

Friffbt*   See  Uighwatb. 

Gamisliment*   See  Lxvr. 

Gift;  sufficiency  of  constructive  delivery  to 
sustain  gift  causa  mortU;  gift  of  savings 
bank  deposit;  other  instances  ITO 

Of  checks;  check  or  draft  on  person  other 
than  banker;  gift  of  third  person^s  check; 
inter  vivos  866 

Highways*  See  also  Adtbbsb  Possbssion; 
Dbdicatiob. 
Effect  upon  right  of  recovery  of  the  fact 
that  a  horse  was  frightened  when  an  acci- 
dent occurred  on  a  defective  highway; 
where  fright  is  caused  byldef ect  in  high- 
way; duty  of  town  to  provide  for  safety 
of  runaway  horse;  when  liability  exists; 
illustrations;  fright  occurring  outside  of 
highway  100 

Liability  of  a  railroad  company  for  ob- 
structing a  highway  crossing  164 

Hushand  and  wife;  validity  of  legislative 
divorce;  granting  divorces  a  rightful  sub- 
ject of  legislation;  how  far  conflicting 
with  Judicial  power;  construction  of  par- 
ticular constitutions  06 
Antenuptial  pregnancy  or  unchastity  as  a 
ground  of  divorce  or  annulment  of  mar- 
riage: (1)  pregnancy;  (8)  existence  of  a 
bastard  child;  (8)  unchastity                       876 

Ii^unetion*   See  Daxaobs. 

Insanity*   See  Cbimimal  Law. 

InsolToney*   See  Labobbbs. 

Insurance;  forfeiture  by  failure  to  furnish 
proofs  of  loss  within  a  stipulated  time        86 
Effect  on  assignee  of  policy  of  assignor's 

18L.RA. 


acts  of  forfeiture;  prior  acts;  safaeeqneot 
acts;  assignment  after  loss 
How  tar  an  undivided  interest  in  property 
is  a  complete  or  full  ownenhfp  for  the 
purposes  of  Insurance;  partnenhlp  inter- 
est 
Interest;  on  sum  allowed  as  damages:  (D  for 
personal  injuries;  when  death  results; 
(II.)  for  injuries  to  propertjr;  (1)  by  ndl- 
way  fires;  (8)  by  other  fires;  (8)  injuries  to 
stock  by  passing  trains;  (4)  property  in- 
Jured,  :delayed,  or  lost  in  transportatiOD; 

(6)  vessel  captured  as  a  priie;  (6)  ooUdWon; 

(7)  property  destroyed  by  mob;  (8)  ttom 
negligent  construction  of  railroads,  ca- 
nals* etc;  (9)  from  explosion,  etc;  (10) 
against  agents  and  officers;  (ID  on  exem- 
plary damages;  CUI.)  rate  of  interest 

Judicial  sale;  effect  of  misrepresentatton 

to  purchasers  by  sheriff 
Jurisdiction*  SeeBxBODTOBSAjfDAoMiH. 
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laborers;  who  are  laborers,  employ^,  or 
servants  within  the  meaning  of  statutes 
giving  preferences:  (1)  definitions;  (2)  who 
are  secured  by  mechanics*  lien  laws:  (3) 
preferences  of  claims  against  insolvent 
corporations:  (4)  under  the  statutes  mak- 
ing stockholders  individually  liable;  (5) 
whose  earnings  are  exempted  from  at- 
tachment or  garnishment:  (0)  seamen 

Lakes*   SecrWATSBS. 

Iiaadlord  and  tenant;  distinction  be- 
tween a  lease  and  license;  as  to  minerals 

Tioassi    See  LAin>ix>BD  Ain>  Tbnabt. 

Iiewy ;  exemption  of  debtor^s  wages  after  pay- 
ment by  employer 

Uoense*   See  LAin>i:iOBD  and  Tbbaiit. 

Liens*   See  Labobbbs. 

Limitation  of  actions;  loss  of  cause  of 
action  by  lapse  of  time  pending  suit 
Right    of   foreign  corporation   to  plead 
statute 

Loan  associations*   See  Usdbt. 

Master  and  servant*   See  also  Labob- 
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Liability  of  master  for  injuries  caused  by 
defects  in  machinery  while  used  for  a  pur- 
pose not  contemplated  IM 

Liability  for  negligence  of  fellow  servant; 
general  principles;  what  constitutes  com- 
mon employment;  servants  not  on  duty: 
recent  legislation 
Mortgrafl^o*  See  ^dso  BMnrsiiT  Domaxh. 

Efficacy  of  mortgage  on  chattels  to  be  man- 
ufactured or  acquired  as  Independent  ar- 
ticles, and  not  as  increase  or  fruits  of 
existing  property;  the  general  rule;  ef- 
fect as  between  the  parties;  effect  of  fur- 
ther act  to  perfect  titie  in  the  mortgagee; 
property  contemplated  as  additions  to 
other  property?  the  exception  established 
by  equity;  application  of  equitable  exoep- 
tions;  where  equitable  exception  is  not 
recognixed;  the  attitude  of  courts  of  law 
towards  the  equitable  doctrine;  suffi- 
ciency of  record  notice;  the  effect  of  Kol- 
royd  V.  ManfuUi,  in  England 

Bffect  upon  the  validity  of  a  mortgage  of 
merchandise  of  a  provision  or  agreement 
giving  the  mortgagor  the  possession  with 
power  of  sale:   (1)  the  general  rules;  (» 
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mortgaire  flhowlng  poflaesBion  with  power 
of  sale;  (9)  effect  of  extraneous  agree- 
ment; (4)  sales  by  mortgagor  as  aipentfor 
mortgagee;  (5)  how  far  the  instrument  is 
TOid  in  tnto ;  (6)  effect  of  Becordlng  Acts; 
C!)  effect  of  statutes  making  fraud  a  ques- 
tion for  the  jursr;  (8)  effect  of  mortgagee's 
taking  possession;  (0)  analysis  of  the  law 
in  different  Jurisdictions  604 

MnnlHpfcl  eorporatlons;  municipal  con- 
tracts for  work  or  articles  which  embody 
a  patented  inrentlon  46 

Validity  of  vote  of  common  council  or 
similar  body  as  affected  by  personal  inter- 
est of  members  807 

Ncyllgent  sopeii<Mni  SS 

If  CfW  trial;  disqualification  of  Juror  as  ground 
for;  generalfstatement  of  the  law;  waiver 
of  objection  by  silence;  ignorance  of  dis- 
qualification; neglect  to  make  inquiries  as 
affecting  party's  right;  objections  on  the 
ground  of  juror's  age;  alienage;  want  of 
property  qualifications:  irregularities  of 
selection;  bias  of  Jurors;  relationship; 
preconceived  opinions ;  juror  having 
served  on  grand  jury;  concealment  of  in- 
terest by  Juror;  preponderanoe  of  evi- 
dence to  show  bias;  criminality  of  Juror  478 

Parliameiitary  law ;  effect  of  personal 
interest  on  validity  of  vote  887 

PatentAi  See  Munxczpal  COBPomLxtONS. 

Ponds*   SeeWATSBS. 
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Prineiiial  and  accents  extent  of  author- 
ity conferred  upon  traveling  salesman ; 
authority  to  collect  payment;  effect  of 
agent's  poowssion  of  goods;  authority  to 
accept  payment  in  anything  .else  than 
money;  authority  to  pledge  principal's 
credit  for  traveling  expenses;  authority 
to  sell  samples;  other  cases  relating  to  the 
powers  of  drummers 

Priwate  righia.  See  CoirBxmniONAL 
Law. 

BiUlroada;  negligence  of  railroad  company 
in  respect  to 'flying  switches  or  detached 
cars  moving  by:thelrtOwn  momentum; 
contributory  negligence 
Liability  for  obstructing  highway  cross- 
ings 

Scamon?  exemption  of  wages  of 

.Statute  of  Frandfl.   See  Contracts. 

Supertor  emplogrea 

TravtB;  power  of  court  to  dissolve 

XJmaryi  in  loans  by  building  associations;  con- 
tract held  usurious;  effect  of  voluntary 
payment;  contract  not  usurious;  consti- 
tutionality of  statutes;  necessity  of  strict 
conformity  with  statute 
See  BBimro. 
See  Lbvt. 

Waters;  ownership  of  bed  of  lakes  and  ponds; 
small  lakes  and  ponds;  derelict  and  accre- 
tions; artificial  ponds 

Writ*  See  Oobam  Nobis. 
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ACCRETIONS.    See  Watbbb,  Notes  and 
Briefs. 

ACTION  OR  SUIT.    See  also  Conflict 
OF  Laws,  Notes  and  Briefs;  Judo- 

MENT,  7. 

1.  The  maxim  de  minimis  non  curat  lex  does 
not  apply  to  the  positive  and  wrongful  inyasion 
of  another's  property.  Tbe  right  to  maintain 
an  action  for  the  value  of  property  of  which 
the  owner  is  wrongfully  deprived  is  never 
denied.  Wartman  v.  Swinddl  (N.  J.  Err.  & 
App.)  44 

2.  The  living  owners  of  an  estate  ki  whom 
is  vested  the  whole  estate  subject  only  to  the 
contingency  that  other  persons  may  he  bom 
who  will  have  an  interest  therein  represent  tbe 
whole  estate  for  all  purposes  of  any  litigation 
in  reference  thereto  and  affecting  the  jurisdic- 
tion of  the  courts  to  deal  wi^  the  same,  and 
stand,  not  only  for  themselves,  but  also  for 
the  persons  unborn.  Kent  v.  St.  MichaeVs 
Church  (N.  Y.)  881 

8.  The  ezerdse  of  an  option  by  the  vendor 
in. a  conditional  sale,  to  enforce  payment  of  a 
note  given  for  tbe  purchase  price,  defeats  his 
rigbt  under  the  contract  to  retake  the  property 
upon  default,  although  he  is  unable  fully  to 
collect  the  note  because  of  the  purchaser's  in- 
solvency.    Orompton  v.  Beach  (Conn.)      187 

4.  A  contract  between  a  city  and  a  rail- 
road company,  by  which  the  former  consents 
to  the  closing  of  certain  streets  upon  the  con- 
sideration that  the  latter  shall  pay  certain  dam- 
ages to  thirty-flve  different  property-holders,  if 
enforceable  at  all,  can  be  enforced  only  by 
such  property-holders.  New  Haven  v.  New 
Haven  d  I).  R  Co,  (Conn.)  256 

6.  The  issue  of  a  woman  has  not  a  vested 
interest  in  real  estate  devised  in  trust  during 
her  life  to  apply  the  income  to  her  use,  and 
upon  her  death  to  convey  to  her  issue  if  she 
leaves  any  surviving,  in  such  shares  as  she 
shall  appoint,  otherwise  to  them  in  equal 
shares  per  stirpes,  and  if  she  leaves  none  Uien 
to  other  persons,  whicb  will  make  such  issue 
necessaiy  parties  to  a  suit  against  the  trustees, 
as  the  latter  take  the  title  in  fee.  Qreen  v. 
Grant  (III.)  881 

6.  Creditors  whose  attachments  have  been 
dissolved  by  an  assignment  for  benefit  of 
creditors  may  intervene  under  Wash.  Code 
1881,  §  1997,  in  proceedings  for  the  foreclosure 
of  a  chattel  mortgage  on  the  debtor's  property, 
tO|Contest  the  right  to  foreclose  such  mortgage 
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as  against  their  rights.    EphraiHn  v.  Kelleher 
(Wash.)  604 

ADMIRALTY. 

The  admiralty  and  maritime  Jurisdiction  of 
the  United  States  courts  extends  to  controver- 
sies arising  oat  of  contracts  for  the  shipment 
of  merchandise  upon  the  high  seas  between 
ports  of  the  same  state.  Oowden  v.  Padfie 
Coast  auamship  Co.  (Cal.)  221 

ADVERSE  POSSESSION. 

1.  Actual,  visible,  exclusive,  and  uninter- 
rupted possession  of  a  portion  of  a  street  in  a 
city  under  a  claim  of  right  for  the  statutory 
period,  vests  an  absolute  title  in  the  occupant. 
Meyer  v.  QraJiam  (Neb.)  146 

2.  Possession  or  intrusion  upon  land  by 
mistake  in  consequence  of  confusion  or  uncer- 
tainty as  to  the  true  boundary,  without  any 
intention  to  claim  title  beyond  one's  lawful 
boundary,  is  not  adverse.  King  v.  Brigham 
(Or.)  861 

Notes  and  Briefs. 

Adverse  possession;  rights  acquired  as  acainst 
the  public  by  adverse  possession  of  highway 
or  city  street:  presumption  of  abandonment; 
estoppel;  rule  in  case  of  city  streets;  enclosure 
of  part  of  the  width  of  the  way;  neglect  to 
open;  restraint  of  summary  proceedings  to  re- 
move obstructions;  rule  as  to  lateral  support; 
miscellaneous  decisions;  statutory  provisions. 

146 

AFTERBORN  CHILDREN.    See  also 
Judgment,  8. 

Notes  and  Briefs. 

Afterbom  persons;  power  to  cut  off  contin- 
gent interests  of,  in  property.  831 

ALLEY.    See  EnnrBirr  Domain,  2. 

ANTI-TRUST     LAW.    Bee    also    Com- 
merce, 5;  Conspiracy. 

Notes  and  Briefs. 

Anti-trust  law;  validity  and  effect  of.      657 

APPEAL  Ml  AND     ERROR.      See   also 
Coram  Nobis,  1,  Notes  and  Briefs. 

1.  A  writ  of  error  is  the  proper  remedy  to 
review  the  overruling  of  a  motion  to  quash  an 
attachment  after  the  entry  of  Judgment  in 

877 


878 


APPOKTIONHENT — AfifilONMENT. 


favor  of  tbe  attachment  creditor.    Pierce  y. 
Johnson  (Mich.)  486 

2.  The  conatitutional  right  of  appeal  un- 
der Ala.  Const,  art.  14,  g  7.  from  any  prelimi- 
nary assessment  of  damages,  by  Viewers  or 
otherwise,  in  condemnation  proceedings,  is 
violated  by  Ala.  Code  1886,  §  1582,  which 
merely  provides  for  the  appointment  by  a  pro- 
bate judge  of  three  arbitrators  and  the  record- 
ing of  their  award,  without  any  provision  for 
appeal,  as  the  general  statutes  provide  for  an 
appeal  only  from  a  final  Judgment,  order,  or 
decree  of  the  judges  of  probate.  Memphis  dk 
O.R.  Co,  V.  Birmingham,  k  d  T,  R.  R.  Co,  (Ala.) 

166 

8.  An  unnecessary  recital  by  the  clerk  of  a 
charge  to  the  grand  jurv  does  not  make  it  a 
part  of  the  record.    Hotbe  v.  State  (Ind.)    774 

4  It  will  be  presumed  on  app^l  that  the 
jury  followed  an  erroneous  Instruction  allow- 
m%  interest  for  a  greater  period  than  demanded 
in  the  petition,  although  the  verdict  is  much 
less  than  the  damages  demanded.  Winney  v. 
Sandwich  Mfg.  Co.  (Iowa)  524 

5.  The  decision  of  the  trial  court  as  to 
impaneling  a  jury  to  inquire  into  the  sanity  of 
a  prisoner  will  not  be  reversed,  if  at  all,  unless 
it  manifestly  appears  that  the  decision  was 
wrong  or  that  the  court  abused  its  discretion. 
State  V.  Harrison  (W.  Va.)  224 

6.  The  denial  of  a  continuance  is  not  a 
cause  for  reversal  unless  it  was  plainly  erro- 
neous and  an  abuse  of  discretion.  Id. 

7.  The  appellate  court  is  not  limited,  upon 
appeal  from  an  order  granting  a  new  trial,  to 
an  exclusive  consideration  of  the  grounds  upon 
which  the  new  trial  was  allowed,  although  all 
other  groimds  relied  on  were  distinctly  over- 
ruled; but  all  the  grounds  embraced  in  the 
motion,  excepting  an  allegation  of  insufficiency 
of  evidence  to  justify  the  verdict,  will  be  ex- 
amined and  the  order  sustained  if  justified  by 
any  of  them,  irrespective  of  the  ones  men- 
tioned by  the  trial  court.  Kauffman  v.  Maier 
(Cal.)  124 

8.  The  refusal  of  the  court  to  allow  a  wit- 
ness on  his  re-examination  to  answer  a  ques- 
tion whether  or  not  he  had  recovered  a  judg- 
ment against  the  defendant,  where  on  cross- 
examination  he  had  been  asked  if  he  had  not  a 
controversy  with  the  defendant,  sufficiently 
protects  the  defendant's  rights  as  against  an 
objection  to  the  question.  Kentucky  G.  R.  Co. 
V.  Smith  (Ky.)  68 

9.  The  refusal  to  open  the  case  after  the 
trial  bad  closed,  on  the  ground  of  the  dis- 
covery of  important  testimony,  is  not  error 
where  the  witnesses  had  been  previously  sum- 
moned, except  one  who  was  an  employe  of  the 
party  moving  to  open  the  case.  Id. 

10.  Only  where  the  evidence,  by  whomso- 
ever introduced,  with  all  fair  and  legitimate 
inferences  thereupon,  is  so  insufficient  to  sus- 
tain a  verdict  for  the  plaintiff  that  the  court 
must  set  it  aside  if  rendered,  will  the  court  be 
justified  in  directing  a  verdict  for  the  defend- 
ant.   PuUman's  Palace- Car  Co.  v.  Laack  (HI.) 

215 

11.  The  refusal  to  send  the  jury  to  view 
premises  at  a  particular  time  during  the  trial 
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and  before  the  close  of  the  testimony  cannot 
be  complained  of,  where  the  place  luid  been 
fully  described  and  they  were  sent  to  make 
the  view  at  the  close  of  the  testimony.  Ken- 
tucky C.  R.  Co.  V.  Smith  (Ky.)  68 

12.  The  attorney  general  is  only  an  amicus 
curia  when  invited  oy  the  court  to  appear  in 
an  action  involving  an  important  oonstitu- 
tional  question,  which  is  brought  in  the  name 
of  the  state  on  the  relation  of  a  person  who 
seeks  thereby  to  enforce  a  private  right;  and 
he  is  not  a  party  or  intervener  who  is  entitled 
as  such  to  file  a  petition  for  a  rehearing. 
Parker  v.  BtaU,  PimoeU  (Ind.)  5^ 

18.  A  rehearing  cannot  be  considered  if  no 
brief  is  filed  in  its  support  Id. 

14.  One  to  whom  the  decision  is  not  advene 
cannot  petition  for  a  rehearing.  Id. 

15.  The  right  to  file  a  petition  to  rehear  a 
case  in  the  supreme  court,  given  by  N.  C. 
Code,  ^  966,  does  not  extend  to  the  rig:ht  to  re- 
quire tne  court  to  consider  the  rehearinj^  con- 
trary to  its  rules.  Hemdon  v.  Impertal  F. 
Ins.  Co.  (N.  C.)  547 

APPORTIONMENT.  SeefiLBcnoirDn- 
TBiCTB,  Notes  ahd  Bbievb. 

APPROPRIATIONS. 

1.  A  legislative  appropriation  for  the  benefit 
of  sufferers  from  a  flood  is  in  violation  of  OaL 
Const,  art.  4,  §  81,  pvohibiting  the  gift  of  anjr 
public  money  or  thing  of  vuue  to  any  indi- 
vidual.   Patfy  V.  Go^an  (Cal.)  744 

2.  A  statute  providing  for  the  payment  of 
bounties  by  a  county  treasurer  for  the  destruc- 
tion of  certain  wild  animals  or  poisonous  weeds 
and  for  planting  trees,  the  amount  to  be  cred- 
ited in  his  settlement  with  the  state  treasurer, 
violates  a  constitutional  provision  that  **no 
money  shall  be  paid  out  of  the  treasury  ex- 
cept upon  appropriations  made  by  law  and  on 
warrant  drawn  by  the  proper  officer."  The  fact 
that  the  money  has  not  actually  reached  the 
treasury  does  not  prevent  the  application  of 
this  provision  to  monev  belonging  to  the  state. 
Institute  for  Edu.  of  Mute  A  B.  v.  Henderson 
(Colo.)  898 

8.  An  appropriation  to  exhibit  the  re- 
sources and  progress  of  the  state  at  the  Worid's 
Columbian  Exposition  is  for  a  public  or  gov- 
ernmental purpose.  yormanY.  Kentucky  Bd, 
of  Managers  of  WorkTs  Col.  Expo.  (Ky.)    556 

4.  The  state  auditor  has  not  only  the  right, 
but  the  duty,  to  Question  the  validity  of  a  legis- 
lative appropriation  on  the  ground  that  it  is 
unconstitutional,  when  he  is  called  upon  for 
a  warrant  upon  the  treasurer  under  such  ap- 
propriation. Id. 


Notes  and  Bbibfb. 

Appropriations;  validity  of. 
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ASSESSMENT.     See  Public    Ihprove- 

MSNTS. 

ASSIGNMENT,    See  also   Cakbiebs.  5, 
Notes  akd  Briefs. 

The  right  of  a  purchaser  at  a  wrongful, 
unlawful,  or  erroneous  tax  sale,  to  have  his 
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money  refanded  under  the  proyisions  of  Dak. 
Comp.  Laws,  §  1(5^,  is  assignable  so  as  to  sus- 
tain an  action  by  the  assignee  in  case  of  re- 
fusal to  refund  the  money.  Ericksan  v.  Brook- 
ings County  (S.  D.)  847 

ASSOCIATIONS. 

A  court  of  chancery  will  not  undertake 
to  force  a  member  upon  a  corporation  which  is 
not  engaeed  in  commercial  business,  but  mere- 
ly furnishes  to  its  members  facilities  for  carry- 
ing on  business,  against  the  will  of  those  whose 
duty  it  is  to  pass  upon  applications  for  mem- 
bership. American  Livestock  Oommission  Co. 
y.  Chicago  Liwstoek  Exch,  (111.)  190 

Notes  and  Bsmpfl. 

Associations;  right  to  transfer  of  member- 
ship. 190 

ASSUMPSIT. 

1.  Payment  of  an  overcharge  of  freight  to  a 
railroad  company  engaged  as  a  common  car- 
rier o£  ^oods  is  not  Yoluntaiy  so  as  to  prevent 
recovenng  it.  Louisville,  E,  d  St,  L.  Consol. 
R  Co.  V.  WiUon  (Ind.)  105 

2.  Payment  of  the  amount  due  on  an  instru- 
ment by  one  who  indorsed  it,  which  is  made 
and  accepted  in  the  mistaken  belief  of  both 
parties  that  such  indorser  was  legally  liable, 
where  the  matter  was  equally  open  for  the  in- 
quiry and  judgment  of  both  parties,  cannot  be 
recovered  back  whether  the  mistake  is  to  be 
considered  one  of  fact  or  of  law.  Alton  v. 
Webster  First  Nat.  Bank  (Mass.)  144 

8.  A  payment  of  salary  in  excess  of  the 
lawful  amount,  by  order  of  a  municipal  coun- 
cil, to  one  of  its  members,  is  not  within  the 
rule  which  precludes  recovery  of  money  vol- 
untarily paid.     Tacoma  v.  Luis  (Wash.)     8*2^ 

4.  Payments  for  services  outside  the  scope 
of  his  official  duties,  rendered  by  a  city  coun- 
cilman, and  which  could  have  been  appropri- 
ately performed  by  a  private  indiyidual,  under 
a  contract  which  is  contrary  to  public  fjolicy, 
cannot  be  recovered  back  by  the  city,  in  the 
absence  of  corruption  or  fraud.  Id, 

5.  A  city  cannot  recover  back  money  paid 
to  a  councilman  for  his  services  in  pursuance 
of  a  vote  or  resolution,  on  the  sole  ground  that 
it  had  failed  to  pass  an  ordinance  authorizing 
the  payment,  if  it  had  legal  authority  to  com- 
pensate him.  Id, 

ATTACHMENT.  See  also  Appeal  and 
Erbob.  1;  Labobebs;  Lbvt,  Notbs  and 
Briefs. 

1.  No  debt  is  created  on  the  part  of  a  bank 
by  the  sale  of  its  draft  on  another  bank  for 
cash,  which  can  be  levied  on  under  attach- 
ment against  the  purchaser,  so  long  as  the  draft 
remains  outstanding  without  default  thereon. 
Capital  City  Bank  v.  Parent  (N.  Y.)  240 

2.  The  right  of  attachment  debtors  to  move 
to  quash  the  attachment  is  not  waived  Iw^  the 
fact  that  a  bond  was  given  to  the  sberin  for 
the  retention  of  the  chattels  attached,  by  a 
stranger  to  the  suit  in  whose  possession  they 
were.     Pierce  v.  Johnson  (Mich.)  486 

3.  Attachment  of  the  debtor's  property  to  se- 
18  li.  R.  A.  , 


cure  a  debt  not  due  is  not  authorized  by  Mich. 
Pub.  Acts  1889,  No.  149,  where  the  facts  al- 
leged in  the  affidavit  as  a  basis  for  the  attach- 
ment are  consistent  with  an  honest  purpose  on 
the  part  of  other  creditors  to  secure  their  just 
claims.  Id, 

ATTORNET-OENERAIi.     Bee  Apfbal 

AND  EbBOB,  12. 

ATTORNEYS. 

1.  A  bad  or  fraudulent  motive  must  be 
shown  to  justify  the  disbarment  of  an  attor- 
ney, although  the  acts  charged  against  him  are 
proved  to  have  been  committed.  State,  Fow- 
ler, V.  FinUy  (FltL.)  401 

2.  The  interlineation  into  a  decree,  after  il 
has  received  the  judicial  signature,  of  im- 
material words  patently  omitted  tiierefrom 
through  clerical  oversight,  is  not  ground  for 
disbarrins  an  attorney,  where  he  acted  with- 
out any  oad  or  fraudulent  motive.         Id. 

8.  A  judge  should  personally  hear  the  evi- 
dence in  a  proceeding  for  the  disbarment  of 
an  attomev,  and  should  not  delegate  the  taking 
of  the  evidence  to  a  commissioner  or  anyone 
else.  Id. 

4.  Cbargos  preferred  against  an  attorney 
for  the  purpose  of  disbarring  him  should  be 
clear,  specific,  and  circumstantial,  and  should 
be  stated  with  great  particularity.  Id. 

6.  Each  member  of  a  firm  of  practicing  law- 

?'ers  must  pay  a  license  tax  and  fee  prescribed 
or  lawyers  practicing  their  profession,  by  Fla. 
Act  June  10,  1891  (Fla.  Rev.  Stat.  p.  929,  et 
seg,),  and  must  take  out  the  required  license, 
before  he  can  lawfully  practice  his  profession. 
Blanchard  v.  State,  Calhoun  (Fla.)  409 

Notes  and  Bbibfb. 

Attorneys;  necessity  of  bad  or  fraudulent 
motive  to  justify  disbarment.  401 

License  tax  on.  409 

ATTORNEYS'   FEES.    See  Bills  ai7D 

NOTBB,  1-8;  USUBT,  1. 

BALLOTS.    See  Votbbb  and  Elbctions. 

BANKS.    See  Attacbicent,  1;  Estoppel, 
8. 

BATHING  RESORT. 

One  maintaining  a  bathing  resort  on  the  shore 
of  a  natural  body  of  water,  to  which  he  invites 
the  public,  must  use  reasonable  care  to  keep  the 
bottom  under  the  section  of  water  which  the 
bathers  use  free  from  everything  which  mieht 
injure  their  feet,  failure  to  do  which,  resulting 
in  injury,  is  actionable  negligeoce.  Boyce  v. 
Union  P.  E.  Co.  (Utah)  609 

BETTING. 

1.  Money  deposited  with  a  stakeholder  as  a 
wager  on  a  foot  race,  by  one  who  knows  that 
the  race  is  to  be  bogus  and  has  been  fixed  in 
advance,  may  be  recovered  by  him  on  demand 
before  the  race  has  been  run.  Bernard  v. 
Taylor  (Or.)  859 

2.  Wagers,|being  inconsistent  with  the  es- 
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tablished  interests  of  society  and  in  conflict 
with  the  morals  of  the  age,  are  void  as  against 
public  policy.    Bernard  v.  Taylor  (Or.)      859 

Notes  and  Briefs. 

Betting;  legality  of  wagei-s;  on  elections; 
liability  of  stakeholder.  859 

BILLS  AND  NOTES.    See  also  Attach- 
ment, 1;  Courts,  8. 

1.  The  indorsement  of  a  negotiable  note 
passes  with  it  to  the  assignee  the  right  to  en- 
force a  stipulation  in  the  note  for  an  attorneys' 
f  ee>  to  be  recovered  either  as  part  of  the  note  or 
by  separate  action.    Dorsey  v.  ^0^/(111.)  428 

2.  A  separate  suit  for  an  attorneys'  fee  may 
be  authorized  by  express  stipulation  in  a  prom- 
issory note.  Id, 

8.  The  negotiability  of  a  note  is  not  de- 
stroyed by  a  stipulation  for  10  per  cent  attor- 
neys' fee  to  be  recovered  as  part  of  the  note 
or  in  a  separate  suit,  if  the  note  is  not  paid 
when  due  and  suit  is  brought  thereon.  Id, 

4.  Dishonor  of  the  first  to  mature  of  several 
notes  given  upon  the  same  consideration,  but 
not  showing  that  fact  upon  their  face,  is  no  no- 
tice to  a  suDsequent  indorsee  for  value  before 
maturity  of  the  other  notes,  of  the  equities 
existing  between  the  original  parties.  Bank  of 
Edgefield  v.  FarmerB  Co-Op.  Mfg,  Co.  (C.  C. 
App.  6th  C.)  201 

6.  A  bona  fide  holder  of  a  note  the  considera- 
tion for  which  has  failed  in  part  as  between  the 
original  parties  is  not  limited,  by  the  fact  that 
it  was  taken  as  collateral  security,  to  recovety 
only  of  the  amount  for  which  it  was  valid  as 
between  the  ori^nal  parties,  unless  he  had  no- 
tice of  the  equities  between  them,  but  may  re- 
cover at  least  the  amount  for  which  it  was 
pledged.  Id, 

6.  A  note  given  as  a  forfeit  in  case  of  the 
nonperformance  of  a  parol  contract  for  the  sale 
of  land  void  under  titie  Statute  of  Frauds  is  it- 
self void.    Kraak  v.  FHei  (D.  C.)  142 

Notes  and  Briefs. 

Bills  and  notes;  liability  of  a  stranger  who 
indorses  commercial  paper  before  delivery; 
distinction  between  negotiable  and  non-nego- 
tiable instruments;  presumption  as  to  date  of 
signature;  intention  of  the  parties  controls  lia- 
bSity;  intention  may  be  shown  by  parol.       88 

BLACKBOARDS.    See  Railroads,  1-8. 

BONA  FIDE  PURCHASER.    See  Bills 
AND  Notes,  4,  5. 

BOUNDARIES.    See  also  Adverse  Pos- 
session, 2;  Equity,  4;  Judgment,  5. 

1.  The  common-law  rule  governing  the  con- 
struction and  extent  of  grants  of  land  border- 
ing and  bounded  on  non-navigable  waters  is 
applicable  alilie  to  conveyances  bounding  lands 
on  fresh  water  rivers  and  small  non-navigable 
lakes  or  ponds.  Oouvernevr  v.  National  lee 
Oo.  (N.  T.)  695 

2.  Describing  one  boundary  of  a  conveyance 
of  land  as  along  a  ceitain  pond  will  carry  title 
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to  the  center  of  the  pond,  unless  a  contrary  in- 
tention appears.  Id. 
8.  The  designation  of  the  courses  and  dis- 
tances of  the  shore  line,  in  a  deed  describing 
one  boundaiy  of  the  land  conveyed  as  "alonr" 
a  certain  pond,  will  not  prevent  tbepaflUDeDy 
the  grant  of  title  to  the  center  of  the  pond. 

Id, 

4.  If  a  meandered  lake  is  non-navigable  in 
fact,  the  patentee  of  riparian  land  takes  the  fee 
to  the  center  of  the  lake.  Lamprey  v.  8Me 
(Minn.)  670 

BOUNTY.    See  Affbofriations,  2. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS.  See  also  Usury,  2,  Notes 
AND  Briefs. 

A  borrowing  member  of  a  buildin|;  and  loan 
association  has  no  right  to  receive  interest  on 
his  stock  payments,  or  to  have  such  payments 
applied  in  reduction  of  his  indebtedness,  unless 
such  right  is  expressly  reserved.  Reeve  v. 
Ladiea  Bldg.  Atieo,  (Ark.)  129 

BUILDINGS. 

1.  No  Judicial  proceeding  is  necessary  to 

five  a  city  the  right  to  tear  down  a  wooden 
uilding  erected  in  violation  of  an  ordinance 
fixing  nre  limits.  Mchenlaub  v.  JSt,  Joeeph 
(Mo.)  590 

2.  An  ordinance  prohibiting  wooden  build- 
ings within  fire  limits,  which  is  enacted  under 
a  charter  which  allows  such  regulations  to  be 
made  only  by  ordinance,  cannot  be  suspended 
by  a  simple  resolution  of  the  city  council,  which 
ts  not  presented  to  the  mayor  and  which  does 
not  coDstitute  an  ordinance;  and  a  permit  id  ven 
in  accordance  with  such  resolution  is  void. 

Id. 

BT-LAWS.  See  Corforatiokb,  6,  7, 
Notes  and  Briefs. 

CARRIERS.    See  also  Assumfsit,  1. 

1.  A  railroad  train  may  be  started  without 
waiting  for  a  passenger  to  reach  a  seat  after  Ih^ 
has  entered  the  vehide,  unless  there  is  some 
special  reason  to  the  contrair,  as  in  the  case  of 
a  weak  or  lame  person.  Yameil  v.  JEaiuoJt 
OUy,  Ft,  8.  A  M.  B,  Co,  (Mo )  5W 

2.  Time  need  not  be  given  for  a  person  who 
has  entered  a  railroad  train  merely  to  assist 
passengers  in  getting  on,  to  leave  the  train, 
where  no  notice  is  given  of  his  intent  to  get  off. 

8.  A  railway  company  which  voluntarily  ac- 
cepts as  a  passenger,  without  an  attendant,  a 
person  whose  inability  to  care  for  himself  is 
apparent  or  made  known  at  the  time  to  its  ser- 
vants, is  negligent  if  it  fails  to  render  such  pas- 
senger the  necessary  care  and  assistance. 
Croom  V.  Chicago,  M.  d  8t.  P.  R  Oo.  (Minn.) 

602 

4.  Alighting  from  the  train  and  assisting  pas- 
sengers to  enter  it  Lb  no  part  of  the  duty  of 
the  employes  on  a  passenger  train,  where  ac- 
cess to  the  cars  is  easy,  a  neglect  of  which,  re- 
sulting in  injury,  can  be  the  basis  of  an  action. 
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YarneU  v.  Kansas  City,  Ft,  S.  A  M.  B.   Co. 
<Mo.)  599 

5.  Each  portion  of  a  "coupon  ticket"  is- 
sued by  a  railroad  company  for  itself  and  also 
as  agent  for  other  lines  to  be  passed  over  is  a 
separate  contract  so  far  as  to  be  transferable* 
although  the  ticket  is  sold  at  a  reduced  rate, 
where  there  are  no  words  of  limitation  or  re- 
striction thereon  as  to  the  person  entitled  to  use 
it.     MchoU  V.  Southern  P.  Co.  (Or.)  55 

6.  A  street-railway  company  is  not  liable  for 
10 jury  to  a  passenger  caused  by  iron  falling 
from  a  canal  bridge  belonging  to  the  state  and 
over  which  the  railroad  company  has  no  con- 
trol, but  which  it  is  necessary  to  cross  on  its 
route,  if  the  company  has  not  been  guilty  of 
negligence  in  failing  to  discover  the  defect. 
Birmingham  v.  Boehester  City  dt  B.  B.  Co.  (N. 
T.)  764 

7.  An  electric  street-railway  company  is  lia- 
ble for  injuries  to  a  passenger  from  an  electric 
shock  received  while  passing  from  one  car  to 
another  by  grasping  a  hand  rail  charged  with 
electricity  because  of  imperfect  insulation, 
where  it  nas  readv  means  of  ascertaining  the 
escape  of  electricity  from  the  works  of  Uie  car, 
and  the  passenger  is  free  from  contributory 
negligence.  Burt  v.  Douglas  County  Street  B. 
Co.  (Wis.)  479 

8.  It  is  not,  as  matter  of  law,  negligence 
contributing  to  injurv  from  an  electric  shock 
caused  by  imperfect  Insulation,  for  a  pa||enger 
to  swing  around  from  the  step  of  an  8ec&ic 
street-car  to  that  of  the  trafler,  when  the  rail- 
way company  has  no  rule  prohibiting  and  al- 
lows it  without  objection.  Id. 

9.  A  passenger  who  fails  to  ask  or  obtain 
any  written  transfer  or  other  evidence  of  his 
right  to  ride  in  a  car  which  he  enters  after 
leaving  one  in  which  he  has  paid  fare  may  be 
lawfuUy  ejected  if  he  refuses  to  pay  fare  there- 
in ;  and  the  conductor  is  not  obliged  to  take  the 
passenger's  statement  as  evidence  of  his  right 
to  ride.  Mahoney  v.  Detroit  Street  B.  Uo. 
(Mich.)  885 

10.  A  carrier  cannot  by  special  contract  lim- 
it its  common-law  liability  for  losses  not  occa- 
aioned  by  negligence,  where  it  does  not  afford 
the  shipper  an  opportunity  to  contract  for  the 
service  required  without  such  restriction,  even 
if  he  makes  the  special  contract  without  ob- 
jection or  demand  for  a  different  one.  Little 
Bock  d  Ft.  S.  B.  Co.  V.  Cravens  (Ark.)       527 

11.  A  regulation  of  a  carrier  as  to  demurrage 
upon  cars,  "known  to  its  customer  l)efore  its 
shipments  are  made,  is  binding  upon  him, 
whether  mentioned  in  the  bills  of  lading  or  not, 
and  whether  the  shipments  are  made  to  the  or- 
der of  the  consignor  with  instructions  to  noU- 
fy  the  customer,  or  directly  to  the  customer 
himself.    Miller  v.  Georgia  B.  A  Bkg.  Co.  (Qa.) 

828 

12.  Under  a  regulation  of  a  carrier  providing 
for  demurrage  upon  cars  to  be  placea  and  re- 
main accessible  to  the  consignee  for  the  pur- 
pose of  unloading,  the  cars  are  to  be  considered 
accessible,  where  the  carrier  is  always  ready 
to  place  them  in  a  position  for  unloading  within, 
at  the  longest,  a  few  hours  after  being  notified 
that  the  consignee  is  ready  to  unloaa.       Id. 
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18.  A  carrier  whose  customers  are  allowed 
the  option  of  unloading  for  themselves  may 
make  and  enforce  a  reasonable  regulation  as  to 
the  time  in  which  the  vehicles  may  be  unload- 
ed free  of  demurrage,  and  may  fix  a  reasonable 
rate  per  day  at  which  demurrage  will  be 
charged  for  such  vehicles  so  long  as  they  re- 
main unloaded  after  the  expiration  of  such 
time.  Id. 

14.  A  carrier  which  has  adopted  a  reasonable 
regulation  regarding  demurrage  upon  its  cars 
is  not  prevented  from  enforcing  it  by  the  fact 
that  it  was  promulgated  by  a  lx)ard  or  combi- 
nation of  carriers.  Id. 

15.  A  charge  of  %\  per  day  demurrage  upon 
railroad  cars  which  the  consignee  of  freight 
fails  to  unload  within  a  reasonable  time  al- 
lowed for  that  purpose  is  not  as  matter  of  law 
unreasonable,  although  cars  vary  in  capacity 
and  the  customary  rate  of  storage  in  ware- 
houses and  elevators  is  much  lower.  Id. 
IHseriminatioiu 

16.  A  railroad  company  is  not  under  obli- 
gation to  furnish  an  express  company  with 
facilities  for  doing  an  express  business  upon 
its  road,  such  as  it  provides  for  itself  or  some 
other  express  company,  unless  it  holds  itself 
out  as  a  common  carrier  of  express  companies. 
Atlantic  Sktp.  Co.  v.  Wilmington  A  W.  B.Co. 
(N.  C.)  398 

17.  A  statute  making  it  unlawful  for  any 
common  carrier  to  give  undue  or  unreasonable 
preference  to  any  person,  company,  firm,  cor-  / 
poration,  or  locality,  does  not  require  equal 
facilities  to  be  given  to  express  companies  for 
carrving  on  business  over  a  railroad,  unless  it 
holds  itself  out  as  a  common  carrier  of  such 
companies.  Id. 

18.  Mere  discrimination  in  freight  rates  by  a 
common  carrier  against  a  shipper  was  not  a 
wrong  for  which  the  common  law  gave  a  rem- 
edy, so  as  to  come  within  the  clause  in  the  United 
States  statute  (U.  S.  Rev.  Stat  §  71 1)  conferring 
Jurisdiction  over  maritime  cases  upon  United 
States  courts  to  the  exclusion  of  state  courts, 
which  saves  to  suitors  in  all  cases  "the  right 
of  a  common -law  remedy  where  the  common 
law  is  competent  to  give  it."  Cou)den  v.  Pa- 
dfic  Coast  Steamship  Co.  (Cal.)  221 
But  see  next  case. 

19.  A  railroad  company  cannot  discrimi- 
nate in  favor  of  a  shipper  who  is  able  to  furnish 
a  large  amount  of  frdght,  over  one  engaged  in 
the  same  business  who  is  unable  to  furnish  the 
same  quantity, — at  least  where  both  ship  in 
carload  lots.  Louumlle,  E.  A  St.  L.  Consol.  B. 
Co.  V.  Wilson  (Ind.)  105 

20.  A  carrier  cannot  rightfully  establish 
rates  in  order  to  keep  on  its  own  line  material 
for  which  it  has  use,  or  to  keep  the  price  low 
for  its  own  advantage.  Id. 

21.  A  contract  with  a  shipper,  of  such 
character  as  to  destroy  the  business  of  his 
rivals  by  giving  him  a  monopoly,  is  unjust 
without  regard  to  the  consideration  upon  which 
it  is  based.  Id. 

22.  Under  the  Louisiana  statute  authorizing 
a  railroad  conductor  to  assign  white  and  col- 
ored passengers  to  separate  coaches,  a  con- 
ductor is  not  authorized  to  assign  a  passenger 
to  a  coach  to  which  his  race  does  not  belong; 
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nor  IB  the  paasenger  bound  to  accept  such 
wrongful  assignment,  or  the  carrier  exempt 
from  liability  For  refusal  to  carry  him  when  he 
disobeys  such  assignment.  Ex  parte  Plessy 
(La.)  6d9 

Notes  and  Briefs. 

See  also  Civil  Rights. 

Carriers;  assignability  of  a  railroad  ticket.  55 

Delay  of  consignee  in  unloading.  825 

Right  of  carrier  at  common  law  to  discrim- 
inate between  passengers  or  shippers.  105 

Right  to  discriminate  in  rates.  221 

Duty  to  give  equal  facilities  to  express  com- 
panies. 898 

Liability  for  injury  to  passenger.      479,  764 

Right  of  a  common  carrier  to  limit  common- 
law  liability  by  contract  in  the  absence  of  neg- 
ligence. 527 

CHATTEL  MORTGAGE.     See   Mort- 
gage, 2,  8,  Notes  and  Brief& 

CHECKS.     See  also   Gift,   Notes  and 
Briefs. 

1.  A  drummer  or  commercial  traveler  has 
no  implied  authority  to  indorse  checks  in  the 
name  of  his  principal  because  he  has  power  to 
ooUect  accounts  and  receive  money  and  checks 
payable  to  his  principal.  Jackaon  v.  McMinn- 
viite  Nat,  Bank  (Tenn.)  668 

2.  A  check  drawn  upon  a  bank  for  the  full 
amount  of  a  dei)osit,  with  intent  to  make  a  gift 
of  the  monev,  may  constitute  a  valid  gift  al- 
though the  donor  dies  before  the  check  is  paid. 
Be  Taylor'%  Estate  (Pa.)  855 

CITIZENS.    See  Constitutional  Law,  7. 

CIVIL  DEATH. 

Sentencing  a  person  to  imprisonment  for  life 
does  not  cast  the  descent  to  his  estate,  under 
statutes  fixing  the  time  at  which  descent  shall 
be  cast  at  a  person's  death.  DatU  v.  Laning 
(Tex.)  82 

Notes  and  Briefs. 

Civil  death;  law  as  to,  in  United  States.    82 

CIVIL  RIGHTS.    See  also  Carriers,  22; 
Constitutional  Law,  2. 

No  badge  of  slavery  or  involuntary  servitude 
contraiy  to  the  18th  Amendment  of  the  United 
States  Constitution  is  imposed  by  requiring 
equal  but  separate  accommodations  for  the 
white  and  colored  races  in  railroad  cars 
by  providing  separate  coaches  or  compart- 
ments.   Ex  parte  Plessy  (La.)  689 

Notes  and  Briefs. 

Civil  rights;  rights  of  colored  passengers; 
statutory  obligations.  639 

CLERK.    See  Insurance,  10. 

CLOUD  ON  TITLE. 

1.  A  judgment  creditor  mav  maintain  a  suit 
in  equity  to  have  the  lien  of  his  judgment  de- 
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clared  paramount  to  the  title  of  the  purchaser 
B^  a  sale  bv  the  administrator  of  the  judgment 
debtor,  where  such  sale  was  made  without 
mention  of  the  judgment,  since  a  motion  would 
not  remove  the  obstruction  to  the  enforcement 
of  the  judgment,  and  a  sale  upon  execution 
would  leave  such  purchaser's  claim  undeter- 
mined.   McAfee  v.  Beynoldeilnd,)  211 

2.  The  power  of  a  court  of  equi^  to  compel 
a  vendor  to  execute  another  deed  where  one 
has  been  lost,  so  as  to  clothe  the  purchaser 
with  the  record  title,  has  its  sanction  in  the 
general  jurisdiction  of  a  court  of  equitv.  Kent 
V.  8t.  Michaers  Church  (N.  T.)  '       881 

COAL.    See  Mines. 

COLLATERAL     INHERITAHCE 
TAX.    See  Taxes,  11^17. 

COLORED  PERSONS.    SeeCiviL 
Rights,  Notes  and  Briefs. 

COLUMBIAN  EXPOSITION.    See  Ap- 
propriations, 8. 

COMiyERCE.    See  also  Taxes,  2. 

1.  A  contract  by  which  a  resident  of  a  state 
agrees  with  a  foreign  corporation  to  canvass 
certain  territorv  for  the  sale  of  its  sewing- 
machines,  whic&  the  corporation  therebj  agrees 
to  sell  to  him  on  credit,  and  a  bond  given  to 
secure^yment  to  the  corporation  of  any  sum 
that  may  become  due  under  such  contract, 
constitute  a  part  of  the  interstate  commerce 
carried  on  by  the  sale  of  such  sewing-machines 
in  accordance  with  said  contract, 'and  there- 
fore cannot  be  affected  bv  a  state  statute  pro- 
hibiting business  within  the  state  by  a  foreign 
corporation  which  has  not  complied  with  cer- 
tain requirements,  such  as  filing  a  certificate  to 
designate  an  agent  on  whom  process  may 
be  served.  Ounn  y.  White  8ewing-Maeh.  C^o, 
(Ark.)  20e 

2.  Making  a  railroad  company  liable  for 
fires  set  by  its  engines  or  on  its  right  of  way  is 
not  a  regulation  of  commerce  among  the 
states.  McCandless  v.  Bichmand  d  D,  S.  Ok 
(S.  C.)  440 

8.  A  state  statute  requiring  railroad  com- 

Sanies  to  report,  at  each  station  at  which  there 
i  a  telegraph  office,  whether  trains  are  on  time 
or  not,  is  not  a  regulation  of  interstate  com- 
merce, although  the  information  to  be  noted 
must  be  received  from  an  agent  in  another 
state,  through  the  agency  of  a  telegraph  com- 
pany engaged  in  interstate  commerce.  SiaU 
V.  Indiana  d  L  8.  B.  Co,  (Ind.)  502 

4.  A  state  statute  prohibiting  the  sale  of 
seed  unless  the  year  in  which  it  is  grown  is 
plainlv  marked  on  each  package,  except  od  a 
sale  of  seed  in  open  bulk  by  farmers  to  other 
farmers  or  gardeners,  is  voia  as  to  seed  brought 
from  another  state  and  sold  in  original  pack- 
ages.   Be  Sanders  (C.  C.  E.  D.  N.  C.)       54» 

6.  The  business  of  insurance  as  ordinarily 
conducted  by  insurance  companies  organized 
under  the  legislation  of  other  states  is  act 
interstate  commerce  so  as  to  be  exempt  from 
state  legislation  as  to  combination  by  insurance 
companies  to  control  rates.  State  v.  Phippt 
(Ean.)  d57 
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Notes  and  Briefs. 
Commerce;  is  interstate  when. 
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COMMERCIAL   TRAVELERS.      See 

Pkincipal    and    Agent,    Notes   and 
Briefb. 

COMMON  SERVICE. 

Notes  and  Bkiefs.  817 

CONDITIONAL  SALE.    Bee  Salb,  1,  2. 

CONFLICT  OF  LAWS. 

1.  The  law  of  a  state  in  which  a  railroad 
brakeman  is  injured  by  negligence  of  a  ooem- 
ployee  determines  his  right  to  recover,  al- 
though such  law  is  contrary  to  that  of  another 
state  in  which  the  negligence  occurred  and 
which  is  also  the  domicil  of  the  parties  and  the 
place  of  the  contract  of  employment.  Ala- 
bama Q.  8.  B,  Co.  V.  Carroll  (Ala.)  483 

2.  A  ^t  in  trust  to  a  charity  in  a  foreign 
country  m  which  the  trustees  are  competent  to 
take  and  hold  and  the  trust  is  capable  of  being 
executed  and  enforced  is  not  invalid  because 
such  a  trust  would  contravene  the  law  of  the 
testator's  domicil  in  respect  to  the  creation  of 
trusts  and  perpetuities,  ffope  v.  Brewer  (N. 
Y.)  458 

8.  The  laws  of  the  state  in  which  the  lands 
lie  determine  the  question  whether  the  bed  of 
waters  beiongs  to  the  state  or  to  the  owners  of 
riparian  lands,  where  these  have  been  granted 
by  the  United  States  without  reservation  or 
restriction.     Lamprey  v.  State  (Minn.)        670 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  action  for  injuries 
sustained  in  another  state.  488 

As  to  gifts  in  trust.  458 

CONSPIRACY.    See  also  Indictment. 

A  combination  by  foreign  insurance  com- 
panies to  increase  the  rates  of  insurance  is  in 
violation  of  Kan.  Laws  1889.  chap.  257,  as  an 
unlawful  trust  and  combination  "in  restraint 
of  trade  and  products;"  and  such  companies 
and  their  local  agents,  who  attempt  to  and  do 
enforce  such  combined  rates,  are  subject  to 
prosecution  under  that  statute.  8tate  v. 
Phippe  (Ran.)  657 

CONSTITUTIONAL  LAW.  See  also 
Civil  Rights  ;  Husband  and  Wife,  6; 
Taxes,  8,  4. 

1.  The  rule  of  prai^tical  construction  is  of 
no  value  in  construing  a  constitution,  when 
it  is  plain  that  the  practice  has  been  in  open 
violation  of  that  instrument.  Parker  v.  State, 
PoioeU  (Ind.)  567 

2.  A  statute  requiring  equal  but  separate  ac- 
commodations for  the  white  and  colored  races 
by  providing  separate  coaches  or  compartments 
does  not  deny  or  abridge  the  equal  privileges 
or  immunities  of  citizens.  Ez  parte  Plmy 
(La.)  689 

8.  Investing  a  railroad  commission  with 
authority  to  make  just  and  reasonable  rules 
and  regulations  to  prevent  excessive  charges 
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and  unjust  discriminations  and  preferences  by 
carriers,  the  reasonableness  and  legality  of 
which  is  reviewable  by  the  courts,  is  not  un- 
constitutional as  a  delegation  of  legislative 
power.  Atlantic  Exp.  Oo.  v.  Wilmington  6b 
W.  B.  Co.  (N.  C.)  898 

4.  Giving  a  prosecuting  attorney  an  interest 
in  a  penalty  does  not  prevent  due  process  of 
law.    State  v.  Indiana  d  I.  S.  B.  Co.  (Ind.) 

602 

5.  Due  process  of  law  in  the  assessment  of 
railroad  property  is  not  denied  to  railway  com- 
panies by  a  law  making  the  assessment  of  a 
state  board  of  tax  commissioners  final,  where 
it  allows  after  assessment  a  correction  in  as- 
sessments and  valuation,  on  Uie  showing  of  a 
railroad  company  or  on  motion  of  the  ooaid 
itself.  Cleveland,  C.  C.  d  St.  L.  B.  Co.  v. 
Baehae  (Ind.)  729 

6.  The  property  of  a  railroad  company  is 
not  taken  without  due  process  of  law  by  a 
statute  making  the  company  liable  for  fires  set 
by  its  locomotives  or  originating  on  its  right 
of  way  by  an  act  of  its  agents  or  servants,  but 
giving  the  company  an  insurable  interest  in 
Uie  property  exposed  to  such  dangers.  Me- 
Candlesey.  Bichmond  <Sb  D.  B.  Co.  (8.  G.)   440 

7.  The  privileges  or  immunities  of  citizens 
are  not  abridged  by  a  statute  making  railroad 
corporations  Bable  for  fires  on  its  right  of  wav 
or  set  by  its  engines.  Id, 

8.  The  police  power  of  a  state  has  no  appli- 
cation in  respect  to  the  liability  of  a  railroad 
company  for  fires  communicated  by  its  en- 
gines or  originating  on  its  right  of  wav,  as 
this  power  applies  only  to  matters  pertaining 
to  the  public  nealth,  the  public  morals,  and 
the  public  safety.  Id. 

9.  No  restraints,  disqualifications,  or  bur- 
dens are  placed  upon,  or  discriminations  made 
a^inst,  railroad  corporations,  within  the  pro- 
hibition of  8.  C.  Const,  art  1,  §  12,  by  a  stat- 
ute applicable  only  to  the  operators  of  rail- 
roads, making  them  liable  for  all  fires  set  out 
by  their  engines  or  on  their  rights  of  way,  if  it 
applies  equally  and  uniformly  to  them.        Id 

10.  The  equal  protection  of  the  law  is  not 
denied  to  ndlroad  corporations  by  statutes 
making  them  liable  for  fires  set  by  their  en- 
gines or  upon  their  right  of  way  by  the  act  of 
their  agents  or  servants,  and  giving  them  an  in- 
surable interest  in  the  property  exposed  to  such 
loss.  Id. 

11.  A  railroad  company  is  not  denied  the 
equal  protection  of  the  laws  in  the  assessment 
of  its  property  because  original  jurisdiction  of 
the  assessment  and  valuation  is  given  to  a  state 
board  of  tax  commissioners  which  has  power 
to  hear  grievances  and  make  corrections,  in- 
stead of  oeing  given  in  the  first  instance  to  a 
county  board,  as  in  the  case  of  other  property, 
with  the  right  of  appeal  to  the  state  board. 
Cleveland,  C.  C.  S  St.  L,  B.  Co.  v.  Backus 
(Ind.)  729 

12.  A  law  which  applies  alike  to  all  persons 
under  like  circumstances  and  conditions  does 
not  deny  to  any  the  equal  protection  of  the 
laws.  Id. 

18.  Railway  companies  are  persons  within 
the  provisions  of  U.  8.  Const.  14th  amend. 
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§  1,  relating  to  due  process  of  law  and  the 
equal  protection  of  the  laws.  Cleveland,  0.  C. 
4b  8t,  L,  B.  Co,  V.  Backus  (Ind.)  729 

14.  A  statute  requiring  a  report  on  a  black- 
board as  to  whether  trains  are  on  time,  at 
every  station  where  there  is  a  telegraph  oflQce 
is  not  unconstitutional  as  class  legislation, 
where  it  applies  uniformly  to  all  persons 
operating  railroads  and  to  the  same  class  of 
stations.    State  y.  Indiana  dl.  8.  R.  Co.  (Ind.) 

502 
Notes  and  Bbitsfs. 

Bee  also  Ciytl  Rights. 

As  to  legislative  divorces,  see  Husband  and 
Wife. 

Constitutional  law;  validity  of  statute  mak- 
ing railroads  liable  for  fires.  440 

Validity  of  statute  imposing  penalty  on  rail- 
road company.  502 

Protection  of  private  rights  from  interfer- 
ence by  public.  543 

Equal  protection  of  railroads.  729 

CONTINUANCE.  See  also  Appeal  and 
Error,  6. 

An  affidavit  for  a  continuance  to  procure  a 
nonresident  witness  should  state  not  onlv  a 
bonaflde  belief  that  he  can  be  procured,  out 
also  thegroundsof  such  belief.  State  v.  Bar- 
rieon  (W.  Va.)  224 

CONTRACTS.  See  also  Betting;  Cor- 
porations, 11;  Evidence,  8;  Husband 
AND  Wife,  10,  11. 

1.  The  absolute  right  to  discharge  an  em- 
ploy^ whenever  the  employer  in  good  faith 
becomes  dissatisfied  with  him  is  reserved  by  a 
stipulation  in  a  contract  of  employment  for  a 
specified  time  to  carry  on  the  employer's  busi- 
ness to  his  "satisfaction."  Fraryy,  American 
Rubber  Co.  (Minn.)  644 

2.  The  surrender  and  cancellation  of  a  con- 
tract for  the  purchase  of  land  will  not  prevent 
the  purchaser  from  recovering  the  damages 
sustained  by  the  breach  of  a  contract  with  him 
for  the  construction  of  a  motor  railway,  the 
purpose  of  which  is  to  enhance  the  value  of 
such  land.    Blagen  v.  Thompeon  (Or.)        815 

8.  An  executory  contract  by  a  corporation 
to  sell  franchises,  with  a  stipulation  to  secure 
and  transfer  additional  rights  of  way,  cannot 
be  construed  as  part  of  the  same  contract  with 
an  executed  sale  of  stock  of  the  corporation, 
made  by  persons  in  their  individual  capacity. 

Id, 

4.  A  contract  by  a  stockholder  who  was 
president  of  a  corporation,  to  pay  one  half  of 
all  liability  which  might  be  fixed  upon  it  as 
the  result  of  certain  suits,  which  is  made  as 
part  of  the  transfer  of  all  its  shares  to  another 
corporation  which  buys  them  for  the  purpose 
of  controlling  it,  is  unlawful  and  cannot  be 
enforced,  although  the  purchasing  corporation 
has  fully  executed  the  contract  on  its  part. 
Buckeye  Marble  di  F,  Co.  v.  Harvey  (Tenn.)  252 

5.  The  illerality  of  the  by-laws  or  con- 
tract of  a  stock  exchange  as  being  in  restraint 
of  trade  cannot  be  invoKed  by  a  stranger  as  a 
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ground  of  compelling  the  members  of  such  ex- 
change to  disobey  such  rules,  as  the  law  does 
not  prohibit  contracts  in  restraint  of  trade,  but 
merely  declines  after  they  are  made  to  recog- 
nize their  validity.  American  LiteUaek  Com- 
mission Co.  V.  Chicago  Livestock  Exeh.  (HI.)  190 

6.  An  agreement  by  a  city  not  to  oppose  a 
railroad  company's  closing  certain  of  itsstieets 
crossed  bv  the  latter  at  grade,  in  consideration 
of  the  making  of  compensation  solely  to  private 
individuals,  is  void  as  against  public  policy. 
New  Haven  v.  Nevo  Haven  <t  D.  B.  Co.  (Conn.) 

256 

Notes  and  Brieps. 

Contract;  when  implied  for  services  of 
child.  87 

Validity  of  promissory  note  given  as  a  for- 
feit or  as  collateral  to  an  invalid  oral  agree- 
ment within  the  Statute  of  Frauds.  142 

CONVERSION. 

Notes  and  Briefs. 
Conversion;  by  pledgee.  120 

CORAM  NOBIS. 

1.  Relief  from  a  plea  of  guilty  and  a  sen- 
tence thereon  may  be  granted  by  an  action  or 
proceeding  in  the  same  court  in  the  nature  of 
a  writ  of  error  coram  nobis,  where  the  plea  was 
made  under  well-grounded  fear  of  mob  vio- 
lence.    State  V.  Calhoun  (Kan.)  888 

2.  The  question  of  guilt  or  innocence  of  the 
accused  is  not  a  necessary  question  to  be  deter- 
mined in  an  action  in  the  nature  of  a  writ  of 
error  coram  nobis  for  relief  from  a  plea  of 
guilty  induced  by  fear  of  mob  violence,  as  the 
burden  of  proof  cannot  be  shifted  to  the 
accused  by  reason  of  the  fact  that  be  was  com- 
pelled through  fear  to  plead  guilty.  Id. 

8.  No  statute)  of  limitations  will  operate 
against  the  remedv  of  a  party  while  under  the 
legal  disability  of  imprisonment,  to  have  his 
sentence  reviewed  by  an  action  in  the  nature 
of  a  writ  of  error  coram  nobis.  Id. 

Notes  and  Briefs. 

Writ  of  error  coram  nobis;  scope  of;  right 
to;  limitations;  procedure.  888 

CORPORATIONS.  See  also  CoNsrm:- 
tional  Law,  18;  Limitation  of  Ac- 
tions; Taxes,  1. 

1.  The  requirement  that  articles  of  incorpo- 
ration shall  state  *'  the  name  and  location  of 
such  corporation  "  does  not  authorize  the  arti- 
cles to  fix  the  place  of  the  "  principal  ofilce." 
Milwaukee  Steamship  Co.  v.  Milwaukee  (Wis,) 

853 

2.  A  corporation  may  be  formed  for  the 
purpose  of  buying,  owning,  improving,  sell- 
ing, and  leasing  lands,  tenements,  hmdit- 
aments,  real,  personal,  and  mixed  estates, 
and  property,  including  the  constructing 
and  leasing  of  a  building,  under  an  Act 
authorizing  corporations  for  trade  or  for  car- 
rying on  any  lawful  mechanical,  manufac- 
turing, or  agricultural  business.  Finnegan  v. 
Knights  of  Labor  Bldg.  Asso.  (Minn.)         778 


Costs— CouBTS. 
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3.  A  de  facto  corporation  exists  where  there 
is  a  law  authoriziDg  the  creation  of  corpora- 
tions, an  attempt  to  organize  a  corporation 
pursuant  to  it,  and  user  as  a  corporation  under 
such  attempted  organization.  Id, 

4.  A  substantial  compliance  with  the  law  is 
not  necessary  to  constitute  a  body  which  at- 
tempts to  comply  with  it  a  (2e  fo/cto  corpora- 
tion. Id. 

5.  Takine  subscriptions  to  and  issuing 
stock,  electing  managers  and  directors,  adopt- 
ing by-laws,  buying  a  lot,  and  constructing  and 
leasing  a  building  upon  it,  constitutes  a  suffi- 
cient user  to  constitute  a  de  facto  corporation 
which  will  prevent  liability  of  the  members  as 
partners  under  a  statute  authorizing  corpora- 
tions for  such  business.  Id, 

6.  A  joint-stock  corporation  has  power  by 
by-law  to  declare  that  no  person  who  is  attorney 
against  it  in  a  suit  shall  be  eligible  as  a  direc- 
tor. Cross  V.  West  Virginia  V.  d  P,  R,  Co, 
(W.  Va.)  582 

7.  Power  to  prescribe  reasonable  qualifica- 
tions of  its  directors  by  by-law  is  included  in 
power  to  make  such  by-laws,  rules,  and  regu- 
lations for  the  management  and  government 
of  the  affairs  of  the  corporation,  its  officers, 
directors,  and  agents,  as  may  be  deemed  nec- 
essary or  proper.  Id. 

8.  A  purchase  of  shares  of  a  domestic  cor- 
poration by  a  foreign  corporation  engaged  in  a 
similar  business,  for  the  express  purpose  of 
controlling  and  managing  the  domestic  corpo- 
ration, is  ultra  vires  and  therefore  unlawful 
and  void.  Buckeye  Marble  <fc  F.  Co.  v.  Bar- 
tey  (Tenn.)  262 

9.  A  state  legislature  has  power  to  prescribe 
the  conditions  upon  which  insurance  compa- 
nies of  other  states  can  do  business  within  the 
state.    Htate  v.  Phipps  (Kan.)  657 

10.  A  state  statute  granting  powers  and 
privileges  to  corporations  must,  in  the  absence 
of  plain  indications  to  the  contrarv,  be  held  to 
apply  only  to  corporations  created  hy  the  state 
and  over  which  it  has  the  power  or  visitation 
and  control.     Be  PHme's  Estate  (N.  Y.)    718 

11.  A  contract  made  by  a  railroad  charter 
is  not  impaired  by  a  statute  making  the  com- 
pany liable  for  fires  caused  by  its  engines  or 
the  act  of  its  servants  on  its  right  of  way, 
where,  although  the  original  charter,  was  not 
subject  to  amendment  or  repeal,  the  company 
accepted  an  amendment  the  effect  of  which, 
under  general  laws  then  in  force,  was  to  make 
the  charter  subject  to  amendment,  alteration, 
or  repeal.  Medandless  v.  Richmond  db  D.  R, 
Co.  (8.  C.)  440 

Notes  and  Briefs. 

See  also  Laborers;  Limitation  of  Actions. 

Corporations;  acts  ultra  vires.  256 

Power  to  deal  in  the  stock  of  other  corpora- 
tions or  in  its  own:  (1)  power  to  deal  in  the 
shares  of  other  corporations;  taking  stock  in 
payment  of  debts;  (2)  power  to  deal  m  its  own 
stock;  taking  in  satisfaction  of  debts;  dona- 
tions. 252 

Regulation  of  elections  by  by-laws;  as  to 
right  to  vote;  as  to  proxies.  582 
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De  facto;  personal  liability  of  stockholders. 

778 

COSTS. 

1.  An  extra  allowance  of  costs  is  not  pre- 
cluded by  the  fact  that  on  a  former  trial  of  the 
same  case  an  extra  allowance  had  been  granted 
and  the  costs  paid  as  a  condition  of  a  new  trial. 
Bolton  V.  Schriever  (N.  Y.)  242 

2.  Costs  of  a  contest  on  the  accounting  of  a 
husband's  executors,  to  determine  whether  or 
not  a  husband  and  wife  were  tenants  by  the 
entirety  in  a  bond  and  mortgage  for  moneys  of 
which  each  contributed  part,  should  be  paid 
out  of  the  estate  where  the  question  is  new 
and  the  executors  have  acted  in  good  faith. 
Re  AUyrecht  (N.  Y.)  329 

COTENANCY.     See   Improvements,    3; 
Insurance.  1. 

COUNTIES. 

1.  A  contract  for  the  employment  of  a  keep- 
er of  a  county  poor-house  for  three  years  is  not 
within  the  power  of  a  board  of  supervisors, 
each  of  whom  is  elected  for  one  year  only,  al- 
though the  statute  gives  them  power  to  appoint 
such  keeper  without  any  express  limitation  as 
to  the  time.     MiUikin  v.  Edgar  County  (III. ) 

447 

2.  A  special  tax  b^  county  commissioners  to 
supply  a  deficiency  m  the  amount  necessary  to 
keep  the  public  schools  open  for  at  least  four 
months  in  the  year,  as  required  by  N.  C.  Const, 
art.  9,  g  8,  is  not  a  tax  "for  a  special  purpose" 
under  art.  5,  §  6,  which  limits  the  amount  of 
county  taxes  to  double  the  state  tax,  ''except 
for  a  special  purpose  and  with  the  approval  of 
the  General  Assembly."  Bladen  County  Bd. 
of  Edu.  V.  Bladen  County  (N.  C.)  850 

COURTS.    See  also  Markets. 

1.  The  Legislature  cannot  give  the  right  to 
a  rehearing  in  the  supreme  court  contrary  to 
its  rules,  where  the  Constitution  creates  the 
court  and  provides  that  the  legislative,  execu- 
tive, and  supreme  judicial  powers  of  the  gov- 
ernment shall  be  separate  and  distinct,  and 
also  that  the  Gkneral  Assembly  mav  regulate 
methods  of  proceeding  in  "courts  V^ow  the 
supreme  court."  Hemdon  v.  Imperial  F.  Ins, 
Co.  (N.  C.)  547 

2.  No  court  possesses  the  power  to  compel 
a  trustee  to  consent  to  a  destruction  of  a  real- 
estate  trust  which  the  statutes  prohibit  him 
from  doing  any  act  to  contravene.  Cuthbert 
V.  Chauvet  (N.  Y.)  745 

8.  The  courts  cannot  interfere  to  arrest  the 
action  of  the  governor  in  suspending  an  officer, 
so  long  as  he  acts  within  the  power  given  him 
by  tJie  Florida  Constitution,  and  cannot  review 
his  decision  as  to  the  proof  of  the  charge 
aeainst  an  officer,  that  power  of  review  bein^ 
given  to  the  Senate.  State,  Attorney- General, 
y.  Johnson  {YltL,)  '410 

4.  Courts  have  no  power  to  ^ve  any  relief 
against  erroneous  assessments  of  boards  whose 
assessments  for  taxation  are  made  final  by 
statute.  Cleveland,  C,  C.  db  St.  L.  R  Co.  v. 
Backus  (Ind.)  729 

5.  Courts  will  presume  the  Legislature  in- 
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tended  a  statute  to  be  reasoDable,  constitutioii- 
al,  and  just.  Cleveland,  0,  C,  db  8t,  L.  B,  Co. 
v.  Backm  (Ind.)  729 

6.  The  constitutionality  of  a  statute  will  not 
be  considered  in  a  case  which  can  be  decided 
upon  its  merits  without  such  consideration. 
Parker  v.  8taU,  PaweU  (Ind.)  667 

7.  The  constitutionality  of  a  legislative  ap- 
portionment Act  is  a  Judicial  question,  and  not 
one  which  the  court  cannot  consider  on  the 
ground  that  it  is  a  poliUcal  question.  Id. 

8.  The  general  commercial  law  as  to  no- 
tice to  an  indorsee  of  a  note,  of  the  equities  be- 
tween the  original  parties,  prevails  in  the  Fed- 
eral courts,  rather  than  any  particular  rule 
established  in  a  state  by  its  courts  or  statutes. 
Bank  of  Edgefield  Y.  Farmen  Co-Op.  Mfg.  Co. 
(C.  C.  App.  5th  C.)  201 

9.  In  a  suit  by  an  occupying  claimant  to 
restrain  the  execution  of  a  writ  of  possession,  a 
Federal  court  may  in  its  discretion  refer  the 
case  to  a  master  or  appoint  commissioners,  in- 
stead of  directing  the  marshal  to  summon  ap- 
praisers in  accoraance  with  the  state  practice, 
although  it  is  desirable  to  follow  state  prac- 
tice as  near  as  may  be.  Leighton  v.  Young  {C. 
C.  App.  8th  C.)  266 

10.  That  the  mode  of  procedure  in  a  Fed- 
eral court  adopted  by  an  occupying  claimant 
to  enforce  compensation  for  improvements 
placed  by  him  on  land  which  has  been  ad- 
judged to  the  true  owner  does  not  conform 
strictly  to  the  requirements  of  the  state  Occu- 
pying Claimants  Law  will  not  defeat  the  ac- 
tion, if  in  the  state  statute  legal  and  equitable 
rights  and  modes  of  proceeding  are  confound- 
ed, since  the  Federal  courts  will  enforce  the 
right  but  will  preserve  the  distinction  between 
law  and  equity.  Id. 

NoTBs  Ain>  Bbibvs. 

See  also  Trusts. 

Courts;  adoption  by  Federal  courts  of  rem- 
edies created  by  state  statutes;  preservation  of 
equity  jurisdiction:  enlargement  of  equitable 
remedies;  limitation  of  or  enlargement  of  equity 
lowers;  extending  legal  remedies;  limiting 
equitable  jurisdiction.  263 

COVENANT. 

No  implied  covenant  arises  out  of  a  re- 
cital of  facts,  or  out  of  the  use  of  words  of 
conveyance,  in  a  quitclaim  deed,  in  the  ab- 
sence of  fraud  or  intentional  misrepresenta- 
tion, where  the  terms  of  the  deed  taken  to- 
gether show  that  the  instrument  is  in  its  essence 
a  quitclaim  with  no  warranty  intended  except 
as  against  the  grantors  and  their  own  acts. 
MeDonough  v.  Martin  (Ga. )  848 

NoTBs  AND  Briefs. 

Covenant;  recitals  in  a  deed  as  basis  of  im- 
plied covenants  of  title.  848 

CREDITORS'  BILL. 

A  creditors'  bill  cannot  be  based  upon  a 
judgment  for  money  only,  in  an  action  in 
which  jurisdiction  was  obtained  only  by  at- 
tachment of  the  property  of  an  absconding 
debtor,  since   under  N.  Y.  Code  Civ.  Proc. 
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g  707,  such  judgment  can  be  enforced  only 
against  the  attadied  property.  Capital  Citg 
Bank  v.  Parent  (N.  Y.)  240 

CRIMINAL  LAW. 

1.  A  person  partially  insane  is  responsible 
for  a  criminal  act,  if  at  the  time  he  knows 
right  from  wrong  and  knows  the  nature  and 
character  of  the  act  and  its  consequences, 
knows  that  it  is  wrong,  hurtful  to  another,  and 
deserves  punishment.  State  v.  Harrieon  fW. 
Va.)  .  224 

2.  Mere  irresistible  impulse  to  do  an  act 
will  not  exempt  a  person  from  criminal  re- 
sponsibility therefor.  Id. 

8.  Lunacy  or  insani^,  to  take  away  account- 
ability, must  be  of  such  degree  as  to  obliterate 
the  sense  of  right  and  wrong  as  to  the  particu- 
lar act  done.    Homith  v.  People  {IXL)  237 

4.  The  constitutional  provision  a^inst  cruel 
and  unusual  punishments  is  not  violated  by 
a  statute  authorizing  imprisonment  from 
two  to  ten  years  and  a  fine  not  exceeding 
92,000  for  conspiracy  to  do  an  unlawful  act 
in  the  night-time,  or  to  do  such  act  while 
wearing  white  caps,  masks,  or  other  disguises. 
Uobbe  V.  StaU  (Ind.)  774 

5.  A  verified  plea  in  abatement  is  the  only 
mode  of  raising  the  question  that  an  informa- 
tion cannot  be  filed  while  the  grand  jury  is  in 
session.  Id. 

Notes  and  Briefs. 

Criminal  law;  irresistible  impulse  as  an  ex- 
cuse for  crime;  effect  of  disease  to  create  irre- 
sistible impulse;  impulse  obliterating  sense  of 
right  and  wrong;  kleptomania.  224 

DAMAGES.    See  also  Injunction,  7,  8. 

1.  The  rule  that  damages  which  are  uncer- 
tain or  contingent  cannot  be  recovered  does  not 
apply  to  an  imcertaint^  as  to  the  value  of  the 
benefit  or  gain  to  be  denved  from  performance, 
but  to  an  uncertainty  or  contingency  as  to 
whether  any  such  gain  or  benefit  would  be  de- 
rived at  all.    Blagen  v.  Thompson  (Or.)       815 

2.  The  loss  of  the  profits  or  gains  of  a 
contract  for  land,  which  the  purchaser  is 
obliged  to  surrender  because  of  the  failure  to 
construct  a  motor  railway  in  accordance  with 
a  contract  made  with  him  by  a  third  person 
who  knows  that  his  object  in  the  latter  con- 
tract is  to  enhance  the  value  of  the  land,  may 
be  included  in  the  damages  for  breach  of  the 
contract  to  build  the  road.  Id. 

8.  The  measure  of  dama^  for  breach  of 
contract  to  build  a  motor  railway  to  connect 
with  the  business  portion  of  a  dty  a  tract  of 
land  which  one  of  the  parties  has  just  pur- 
chased with  the  view  of  fitting  and  selling  it 
for  residences  is  the  difference  between  the 
value  of  the  land  on  the  day  the  road  should 
have  been  completed,  not  less  than  the  agreed 
purchase  price,  and  what  its  value  wouldhave 
been  on  that  day  with  the  road  completed  and 
in  operation.  Id. 

4.  For  the  conversion  of  notes  by  a  pledgee 
by  surrendering  them  to  the  maker  in  exchange 
for  bonds  without  authority  fi^>m  the  pledgor, 
he  is  liable  to  the  latter  for  their  actual  value 
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only,  if  that  is  less  than   their   face  value. 
Griffgs  V.  Day  (N.  Y.)  120 

5.  Damages  for  injuries  after  the  com- 
mencement of  a  suit  cannot  he  s^iven  in  an  ac- 
tion for  a  continuing  nuisance,  such  as  a  roof 
and  eave  trough  so  placed  as  to  send  water 
aeainst  plaintiff's  house  upon  the  occurrence 
of  every  rainstorm  Joseph  SMitz  Brew.  Co. 
V.  Gompton  (111 )  890 

6.  The  damages  recoverable  from  one  who 
sells  poisonous  coloring  matter  to  be  used  in 
the  manufacture  of  ice  cream,  representing  it 
to  be  harmless,  may  include  the  value  of  the 
cream  ignorantly  spoiled  by  its  use,  and  also 
compensation  for  loss  of  business  by  the  man- 
ufacturer which  results  from  his  innocently 
delivering  the  poisoned  cream  to  his  customers. 
JSwaia  v.  Schiegr&lin  (N.  Y.)  885 

Notes  and  Briefs. 

Damages;  right  to  recover  when  slight.    44 

Right  to  recover  damages  caused  by  an 
injunction;  right  to  damages  for  obeying  a 
void  injunction.  275 

Measure  of  damages  for  breach  of  implied 
warranty.  885 

For  matters  pending  suit.  800 

BANGEROUS  AGENCIES.    See  Neo- 

LIGENCB,  2. 

1>EATH.    See  Checks,  2. 

BEDICATION. 

User  by  the  public  of  one  side  only  of  a  dedi- 
cated street  laid  out  and  mapped  with  two 
tracks,  having  a  watercourse  and  double  row  of 
trees  between  them,  constitutes  an  acceptance 
of  the  whole  dedication.  Southern  P,  M.  Co, 
V.  Ferru  (Cal.)  510 

Notes  and  Briefs. 

Dedication;  public  user  as  acceptance  of 
dedicated  highway.  510 

1>EED.    See  also  Clottd  om  Title,  2. 

Courts  should  not  give  a  construction  to  a 
deed  in  direct  conflict  with  that  which  the 

J>arties  have  themselves  put  upon  it,— especial- 
Y  after  a  time  long*enougb  to  create  prescrip- 
tive rights  thereunder.  Marufield  v.  Plclise 
(Mich.)  89 

I>EFINITIONS.      See     also     Laborers, 
Notes  and  Briefs;  Liens,  8. 

A  lien  or  incumbrance  on  land  would  be 
created  by  filing  a  map  of  a  proposed  street 
across  it,  by  virtue  of  a  statute  denying  com- 
pensation for  any  buildings  suraequently 
erected  thereon,  if  such  statute  were  valid. 
Forsier  v.  Seott  (N.  Y.)  548 

DELEGATION  OF  POWER.   See  Con- 
stitutional Law,  8. 

DEMURRAGE.    See  Carrierb,  11-15. 

DERELICT.    See   Waters,    Notes  and 
Briefs. 
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DESCENT    AND    DISTRIBUTION. 

See  Civil  Death. 

DIVORCE.    See  Husband  and  Wife,  6, 
10,  11,  Notes  and  Briefs. 

DOWER. 

1.  An  inchoate  right  of  dower  is  destroyed 
by  a  voluntary  conveyance  executed  by  the 
husband  alone,  without  payment  of  any  con- 
sideration, of  a  right  of  way  to  a  railroad  com- 
pany to  be  used  only  for  railroad  purposes,  as 
this  constitutes  a  dedication  of  the  land  to  a 
public  use.     Tenable  v.  Wabash  TF.  E.  Co.  (Mo.) 

68 

2.  The  inchoate  contingent  interest  of  a 
husband  or  wife  in  real  estate  owned  by  the 
other,  under  Minn.  Ghsn.  Laws  1889,  chap.  46, 
subc.  8,  §  64,  and  commonly  called  the  '*aower 
right,"  is  not  devested  by  a  transfer  of  title 
from  the  owner  of  the  property  to  a  purchaser 
at  a  sale  on  execution  foundea  upon  a  judg- 
ment against  such  owner.  Dayton  v.  Corser 
(Minn.)  80 

8.  An  actual  sale  and  conveyance,  though 
made  for  the  purpose  of  defeating  the  dower 
of  the  vendor's  wife,  will  be  upheld  against 
her  claim  after  his  death,  under  a  statute  giv- 
ing dower  only  in  lands  of  which  the  husband 
dies  seised  and  possessed  ;  but  it  is  otherwise 
with  a  mere  colorable  sale  not  intended  to  be 
operative  except  as  a  means  of  dividing  tb^ 
lands  among  the  vendor's  children  after  his 
death,  while  he  is  to  remain  the  real  owner 
during  life.     Flovtersv.  Fla%Der%{Qi9i.)  75 

4.  The  test  whether  an  assignment  of 
dower  bv  metes  and  bounds  would  or  would 
not  be  unjust  under  Ala.  Code  1886,  §§  1910, 
1911,  is  not  to  be  determined  by  the  interest  of 
the  doweress  alone,  but  according  to  what 
would  be  just  and  right  as  between  her  and  the 

J)resent  owner  of  the  land.    Sanders  v.  McMil- 
ian  (Ala.)  425 

5.  The  depreciation  in  the  value  of  land 
which  is  subject  to  dower,  after  alienation  by 
the  husband,  whether  from  natural  causes  or 
from  the  mere  negligence  of  the  purchaser  or 
alienee  in  keeping  the  property  in  repair,  is  not 
sufficient  cause  for  assigning  compensation  to 
the  widow  according  to  the  value  at  the  time 
of  the  alienation,  instead  of  setting  off  the 
dower  by  metes  and  bounds.  Id. 

Notes  and  Bbiefb. 

Dower;  power  of  husband  or  his  creditors  to 
defeat  wife's  right  of  dower;  as  to  lands  held 
in  common  by  the  husband;  as  to  lands  sold 
under  mortgage;  bankruptcy  ;  sale  on  execu- 
tion to  satisfy  mechanics^  lien;  sale  under  ex- 
ecution against  husband;  adverse  possession  of 
the  husband's  lands;  as  to  lands  sold  for  taxes. 

75 

Effect  of  depreciation  in  value  of  land  on  a 
widow's  right  of  dower  therein.  425 

DRUMMERS.     See   Checks,    1;  Pbinci- 
FAL  AND  Agent,  Notes  and  Briefs. 
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Law,  4-6. 


See  Constitutional 
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EASEMENTS. 

1.  Ad  easement  acquired  by  grant  cannot  be 
extinguished  by  mere  nonuser,  without  any- 
thing to  show  an  intention  to  abandon  it. 
WeUh  V.  Taylor  (N.  Y.)  685 

2.  The  mere  existence  of  a  gate  in  an  alley 
and  acquiescence  therein  by  one  having  an  ease- 
ment by  grant  in  the  alley,  but  who  did  not 
use  it,  will  not  be  prejudicial  to  his  right,  un- 
less an  adverse  claim  is  brought  to  his  know- 
ledge. Id. 

8.  The  erection  of  a  house  and  fence  with- 
out any  opening  on  an  alley  in  which  the  own- 
er has  an  easement  by  grant  does  not  show  an 
intention  to  abandon  the  easement.  Id, 

4.  The  failure  or  refusal  of  a  life  tenant  of 
premises  to  which  an  easement  in  an  alley  was 
made  appurtenant  by  grant,  to  pay  taxes  and 
expenses  on  tbe  alley,  which  she  was  primarily 
bound  to  do,  will  not  show  any  intention  of  tbe 
owners  of  tbe  fee  to  abandon  the  easement,  un- 
less they  knew  of  such  failure  or  refusal.    Id. 

5.  A  prescriptive  right  to  the  ice  on  the 
whole  surface  of  a  pond,  and  not  merelv  to 
those  portions  of  it  from  which  ice  has  been 
cut,  is  acquired  by  those  who  have  exercised 
the  right, without  objection  from  anyone,  to  cut 
and  gather  ice  at  any  point  or  points  they  choose 
during  a  time  long  enough  to  create  prescrip- 
tive rights  under  the  Statute  of  Limitation, 
claiming  the  right  under  a  deed  which  gave  the 
right  to  the  flowage  by  which  the  pond  was 
created.     Mansfield  v.  Place  (M(ch.)  39 

Notes  and  Briefs. 

Easement;  effect  of  nonuser;  mere  nonuser 
will  not  extinguish  ;  nonuse  must  be  accom- 
panied by  adverse  use  of  servient  estate;  dura- 
tion of  adverse  use;  intention  of  tbe  owner  as 
ndicated  by  acts;  public  easements.  585 

"Way  of  necessity.  702 

EJECTMENT. 

An  interest  in  land  which  will  support  an  ac- 
tion of  ejectment  is  not  created  by  a  deed  con- 
veying **the  exclusive  and  entire  right  of  inter- 
ment or  sepulture  io"  certain  burial  lots  to  be 
held '*for  the  uses  and  purposes  of  sepulture 
only,  and  for  no  other  use,  intent,  or  purpose 
whatsoever.    Hancock  v.  McAvoy  (Pa.)       781 

NoT£8  AND  Briefs. 

Ejectment;  what  title  or  interest  will  sup- 
port; plaintiff  must  prove  title;  sufficiency  of 
equitable  title;  title  by  patent;  necessity  of  right 
of  possession  and  interest  in  the  land;  suffi- 
ciency of  possession  as  against  mere  intruder; 
what  constitutes  possession;  title  acquired  by 
limitation;  action  by  riparian  owner;  mining 
rights;  fixtures;  action  by  owner  of  dominant 
estate;  land  suhject  to  the  easement  of  a  high- 
way; interest  oi  a  mortgagee;  action  by  tenant 
in  common;  executors,  administrators,  and 
guardians;  to  enforce  right  of  dower;  action  by 
remaindermen;  miscellaneous.  78l 

ELECTION  DISTRICTS. 

1.  No  scheme  for  senatorial  districts  can  be 
lawfully  devised  in  which  a  county  having 
less  than  the  unit  of  population  for  a  senatorial 
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district  can  legally  be  entitled  to  TOte  for  two 
senators,  where  the  constitutional  provisions 
require  equality  in  representation.  Barker  v. 
StaU,  Povodl  (Ind.)  567 

2.  A  county  having  more  than  the  represent- 
ative unit  of  population  cannot  be  denied  the 
right  to  a  separate  representative.  Id. 

8.  Counties  fully  represented  cannot  be  used 
in  the  apportionment  of  districts  for  tbe  pur- 
pose of  joining  counties  which  are  not  oUier- 
wise  contiguous.  Id. 

Notes  asd  Briefs. 

Election  districts;  validity  of  legislative  ap- 
portionment. 5(57 

ELECTRICAL  USES   AND    APPLI- 
ANCES.   8ee  Carriers,  7,  8. 

EMINENT  DOBLAIN. 

1.  A  statute  denying  compensation  for  any 
building  erected  on  land  after  filing  a  map  of  a 
proposed  street  across  it,  although  proceedings 
to  open  the  street  or  condemn  the  land  have 
not  been  begun  and  perhaps  never  will  be,  is 
unconstitutional  as  depriving  tbe  owner  of 
property  without  just  compensation.  Fortter 
V.  Scott  (N.  Y.)  543 

2.  The  constitutional  requirement  of  just 
compensation  to  the  owner  of  a  lot,  of  which 
part  is  taken  and  the  remainder  damaged  by 
opening  an  alley  across  the  lot,  cannot  &  com- 
plied with  by  charging  the  owner  with  the 
amount  as  a  special  tax  on  that  part  of  his  lot 
which  is  not  taken.  Such  assessment  would 
amount  practically  to  confiscation.  J^ooming- 
ton  V*  Latham  (III)  487 

8.  The  construction  and  operation  of  a  steam 
railroad  along  a  street  on  the  established  grade, 
under  proper  municit]«J  authority,  does  not 
constitute  such  an  application  of  the  street  to  a 
new  public  use  as  requires  payment  of  com- 
pensation for  damages  to  the  owner  of  abutting 
lots.  Henrj/  Gau8  3:  Sons  Mfg.  Go,  v.  St.  Loni*^ 
K.  <fc  N.  W.  R,  Co.  (Mo.)  839 

4.  A  change  of  grade  of  a  street,  which 
will  make  the  property  of  an  abutting  owner 
less  valuable  to  sell  or  rent,  is  within  a  consti- 
tutional provision  that  no  private  pro^rty 
shall  be  taken  or  damaged  for  public  or  pnvate 
use  without  just  compensation  having  been 
first  made  or  paid  into  court  for  the  owner. 
Broicn  v.  Seattle  (Wash.)  161 

5.  The  liability  of  a  railroad  company  to 
abutting  owners  for  constructing  an  embank- 
ment for  its  track,  which  practically  closes  tbe 
street  to  such  abutters  for  ordinary  street  pur- 
poses, does  not  extend  to  persons  whose  prem- 
ises abut  only  on  another  street  in  which  a 
corresponding  embankment  is  made  solely  to 
change  the  grade  so  far  as  the  railroad  embank* 
ment  at  the  intersection  of  the  streets  makes  it 
necessary.  Rauenstein  v.  New  York,  L.  d  W. 
R.Co.{±Y.)  76S 

6.  The  crossing  or  intersecting  of  the  road 
of  one  railway  company  bv  that  of  another 
is  the  taking  of  property  within  the  meaning 
of  constitutional  provisions  requiring  compen- 
sation to  be  made.  Memphis  db  C.  R.  Oo,  v. 
Birmingham,  S.  <Sb  T.  R.  R.  Co.  (Ala.)      166 
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7.  The  provision  of  Ala.  CoDst.  art.  14, 
§  21,  that  "every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect 
with,  or  cross  any  other  railroad,  and  shall  re- 
ceive and  transport  each  the  other's  freight, 
passengers,  and  cars,  loaded  or  empty,  without 
delay  or  discrimination,"— does  not  give  a  rail- 
road company  the  right  to  cross  another  road 
without  compensation.  Id, 

8.  A  mortgagor  in  possession  is  to  be  re- 
garded as  the  owner  of  the  land  for  all  purposes 
of  establishing  and  opening  highways.  Good- 
rich V.  Atchison  County  (Elan.)  118 

Notes  and  Bkieps. 

Eminent  domain:  rights  of  mortgagee  of 
premises  taken  bv:  (a)  as  between  mortgagor 
and  mortgagee;  (o)  as  between  mortgagor  and 
appropriator;  how  far  mortgagee  must  be  made 
a  party  and  given  notice;  special  circumstances 
under  which  no  notice  need  be  given;  effect  of 
failure  to  give  notice.  118 

Injury  to  property  by  change  of  grade  of 
street.  161 

The  "taking  of  property  "  by.  166 

Additional  servitude  in  streets.  889 

Liability  of  railroad  for  embankment  prac- 
tically closing  street.  768 

EMPLOYES.    See  Labobebs,  Notes  akd 

BRIEF&  ' 


EQUITABLE    CONVERSION.     See 

Wills,  2. 

EQUITY.    See  also  Cloud  on  Title. 

1.  Equity  as  a  great  branch  of  the  \m  of 
their  native  country  was  brought  over  by  the 
colonists,  and  has  always  existed  as  a  part  of 
the  common  law  in  its  broadest  sense,  m  New 
Hampshire.    State,  Rliodes,  v.  Saunderai^,  H.) 

616 

2.  A  statute  declaring  the  use  of  a  building 
for  either  of  several  unlawful  purposes  to  be  a 
nuisance  abatable  in  equity  does  not  introduce 
an  exceptional  mode  of  trial,  or  change  the 
ordinary  course  of  procedure  on  questions 
properly  triable  by  jury.  Id. 

3.  The  fact  that  a  fisherman's  nets  were 
damaged,  and  fish  which  he  had  caught  there- 
in were  killed,  on  a  single  occasion,  by  gar- 
bage deposited  by  a  city  in  a  navigable  lake, 
which  was  driven  into  and  upon  his  nets  by  the 
winds  and  waves,  where  there  is  nothing  to 
show  danger  of  a  re^tition  of  these  injuries, 
will  not  give  him  a  right  to  sue  in  equity  to 
prevent  such  deposits  of  garbage  whereby  a 
public  nuisance  is  created  to  the  destruction  of 
a  common  fishery.    KueJm  v.  Milwaukee  (Wis.) 

658 

4.  The  jurisdiction  in  equity  to  ascertain 
boundaries  under  Or.  Act  1887,  although  it 
extends  to  cases  of  confused  or  uncertain 
boundaries  which  involve  no  other  ground  of 
equity  jurisdiction,  does  not  extend  to  the 
question  of  title  to  a  disputed  strip  of  land  ly- 
ing between  the  different  lines  alleged  by  the 
parties  to  he  the  boundaries.  King  v.  Brigham 
(Or.)  361 

5.  Jurisdiction  having  attached  on  an  in- 
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junction  against  the  execution  of  a  writ  of  pos- 
session in  favor  of  an  occupying  claimant,  the 
court  may  retain  the  cause  and  take  and  state 
accounts  which  are  necessary  to  a  final  decree. 
Leighton  v.  Young  (C.  C.  App.  8th  C.)         266 

Notes  akd  Briafs. 

See  also  Courts. 
Equity;  jurisdiction  in  boundary  cases.   361 

ERROR.    See  Coram  Nobis,  1,  Notes  and 
Briefs. 

ESTOPPEL. 

1.  A  person  cannot  be  permitted  to  allece 
for  one  purpose  that  an  injunction  was  utterly 
void,  and  in  the  same  action  deny  it  for  an- 
other purpose.     Mark  v.  Hyatt  (N.  Y.)      275 

2.  The  purchaser  of  land  from  several  own- 
ers is  not  estopped  from  asserting  his  rights 
therein  by  the  estoppel  onlv  of  a  part  of  his 
grantors.     Welsh  v.  Taylor  (T^.  Y.)  535 

8.  A  bank  which  settles  in  a  foreign 
country  with  one  who  has  stolen  money  from 
it,  and,  to  enable  him  to  make  such  settlement, 
solicits  a  third  person  to  purchase  from  him  a 
draft  which  he  had  procured  with  ^art  of  the 
stolen  money,  cannot  dispute  the  title  of  the 
purchaser  thereto.  (Japital  City  Bank  v.  Pa- 
rent (N.  Y.)  240 

4.  Owners  of  the  fee  of  land  are  not  estopped 
by  the  conduct  of  a  life  tenant  of  which  they 
have  no  knowledge.     Welsh  v.  Taylor  (N.  Y.) 

535 

5.  Leasing  land  for  the  manufacture  of  brick 
does  not  estop  the  owner  from  claiming  dam- 
ages from  the  lessee  for  the  use  of  a  process  in 
burning  the  brick  which  generates  noxious 
ffases  by  which  his  crops  on  adjacent  land  ore 
injured.  Fogarty  v.  Junction  City  Pressed 
Brick  Co,  (Kan.)  756 

6.  The  unlawful  issuance  of  a  permit  by 
city  officials,  authorizing  the  erection  of  a 
wooden  building  within  the  fire  limits,  al- 
though acted  on,  will  not  estop  the  city  from 
enforcing  its  ordinance  by  tearing  down  the 
building.    Eiehenlaub  v.  St,  Joseph  (Mo.)   590 

EVIDENCE. 

Judicial  notice. 

1.  A  court  takes  judicial  notice  of  and  de- 
termines for  itself  the  law.  INorman  v.  Ken- 
tucky Bd,  of  Managers  of  World's  Col,  Expo, 
(Ky.)  556 

2.  Judicial  notice  will  be  taken  of  the  ge- 
ography of  a  state,  and  also  of  the  enumeration 
of  inhabitants  taken  pursuant  to  l§w.  Parker 
V.  State,  PoweU  (Ind.)  567 

8.  A  court  judicially  knows  that  telegraph 
lines  are  maintained,  operated,  and  used  in 
connection  with  railroads,  and  are  necessary  to 
their  proper  operation.  State  v.  Indiana  dt  1, 
S,  B,  Co.  (Ind.)  502 

4.  It  is  a  matter  of  common  knowledge 
that  the  demands  and  exigencies  of  commerce 
require  the  cars  of  one  railroad  company  to  be 
hauled  over  the  road  of  another.  LouistiUe 
&  N,  B,  Co,  V.  Boland  (Ala.)  260 

5.  Judicial  notice  will  be  taken  of  the  rela- 


fc'30 


Evidence. 


tion  between  the  brakemen  and  the  conductor 
of  a  freight  train  and  that  the  brakemen  feel 
coini)ell^  to  obey  the  conductor's  orders. 
Jda9on  V.  Biehmand  d  D,  R,  Co.  (N.  C.)     845 

6.  That  the  breaking  of  bridles  and  harness 
is  of  frequent  occurrence,  and  that  horses 
otherwise  tractable  and  gentle  are  liable  to  run 
away  when  thus  freed  from  restraint,  is  a 
matter  of  common  knowledge  which  the  court 
may  assume  as  a  fact.    Joliet  y.  Shufeli  (111.) 

750 

Presumptions* 

7.  It  will  be  presumed  that  the  common 
law  of  a  state  is  the  same  as  that  where  the 
court  is  sitting,  in  the  absence  of  evidence  to 
the  contrary.  Alabama  O.  S.  R,  Co.  v.  Car- 
roll (Ala.)  483 

8.  There  is  no  presumption  of  law  against 
an  agreement  by  a  parent  to  pay  a  child  for 
personal  services,  where  there  is  evidence 
tending  to  show  such  an  agreement,  although 
if  there  is  no  such  evidence  there  is  a  pre- 
sumption that  the  services  are  gratuitous. 
Ulrich  V.  Ulrich  (N.  Y.)  87 

9.  It  will  be  presumed  that  chattel  mortga- 
gees who  have  taken  possession  of  the  mort- 
gaged property  and  are  proceeding  to  sell  it 
acted  in  accordance  with  the  provisions  of  the 
mortgage,  where  such  provisions  are  not 
shown.    Pierce  v.  Johnson  (Mich.)  486 

10.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company  cannot  be  based  on 
the  presumption  that  a  person  who  was  killed 
by  the  train  as  it  started  was  in  the  exercise  of 
due  care,  where  it  does  not  appear  whether  he 
was  killed  while  getting  off  the  train  or  while 
standing  too  near  it.  larneU  v.  Kanms  City, 
Ft  S.  d  M.  R,  Co,  (Mo.)  599 

Doeumentary. 

11.  An  ordinance  having  the  seal  of  the  city 
attached  is  properly  admitted  in  evidence 
without  further  proof  of  its  passage,  under 
Mo.  Rev.  Stat.  1879,  g  4688.  Eicltenlaul^  v. 
St.  Joseph  (Mo.)  590 

12.  The  assessment  book  is  prima  facie 
evidence,  not  only  of  the  assessment  of  all 
taxes  required  by  statute  to  be  levied  by  the 
supervisors  and  to  appear  therein,  including 
road  and  school  taxes,  and  of  their  amount, 
but  also  of  the  fact  that  all  forms  of  law  in  re- 
lation to  the  assessment  and  levy  have  been 
complied  with,  and  consequently  of  their 
validity,  under  Cal.  Pol.  Code,  §  8789.  San 
Gabriel  Valley  Land  d  W.  Co,  v.  Witmer 
Bros.  Co,  (Cal.)  466 

13.  A  private  entry  on  one's  own  book  of 
accounts,  which  shows  an  intention  to  take  at 
75  cents  ov  the  dollar  certain  notes  held  as 
collateral  which  be  surrenders  to  the  maker  in 
exchange  for  bonds,  cannot  be  used  by  the 
pledgor,  who  did  not  consent  to  such  entry  or 
to  such  use  of  the  notes,  as  evidence  of  a  sale 
thereof  to  the  pledgee  at  their  face  value. 
Origga  v.  Dap  (N.  Y.)  120 

14.  A  will  in  which  no  provisions  for  tes- 
tator's wife  are  made  is  not  admiraible  on  the 
question  whether  a  conveyance  of  his  land 
which  he  had  the  power  to  make  to  defeat  her 
dower  was  real  or  only  colorable  and  pre- 
tended. Flowers  v.  Flouoers  (Ga.)  75 
IS  L.  R.  A. 


Parol  »8  to  i^xitin^.t 

15.  Extrinsic  evidence  is  admissible  lo  show, 
as  between  the  ori^nal  parties  to  a  note  read- 
ing *' We  promise,  etc,  or  as  to  one  who  took 
the  note  merely  as  collateral  with  notice  of  the 
facts,  that  the  indorsement  before  deUveiy  by 
persons  described  as  directors,  as  well  as  Uie 
signature  by  persons  described  as  president 
and  secretary,  were  made  by  such  penons 
solely  as  officers  of  the  corporation  and  to  bind 
the  corporation  only.  Kline  v.  Bank  of  Tes- 
cott  (Kan.)  533 

16.  Parol  proof  may  be  received  to  show  the 
exact  liability  of  one  who  writes  his  name 
across  the  back  of  a  promissory  note  before  it 
is  delivered  to  the  payee,  by  showing^  the 
agreement  and  understanding  of  the  parties  at 
the  time  of  such  indorsement  FuUerton  v. 
Bill  (Kan.)  33 
Opinions. 

17.  A  hypothetical  question  must  be  based 
upon  facts  which  there  is  evidence  to  prove. 
Russ  V.  Wabash  Western  R,  Co.  (Mo.)         823 

18.  A  hypothetical  question  which  does  no^ 
state  the  facts,  but  leaves  it  to  an  expert  wit- 
ness to  determine  the  truth  of  testimony  as  to 
such  facts,  is  improper.  Id. 

19.  A  person  who  is  competent  to  prove  bis 
motives  and  intentions  may  state  in  ceneral 
terms  that  be  did  or  refrained  from  doing  a 
particular  thing  material  to  the  issue,  on  ac- 
count of  information  received  from  a  third 
person,  but  cannot  go  into  details  or  give  con- 
versations with  third  persons  held  out  of  the 
hearing  of  the  opposite  party.  Lawson  v. 
Conatsay  (W.  Va.)  627 

20.  One  farmer  who  has  lived  near  another 
an^worked  with  him,  both  before  and  after 
the  jatter's  arm  was  broken,  is  competent  to 
testify  to  the  phyncal  ability  of  the  latter  be- 
fore and  after  the  injury.  Id, 

21 .  Opinion  evidence  as  to  what  the  valoe 
of  land  would  have  been  if  a  railway  had  been 
constructed  in  accordance  with  a  contract  is 
admissible  on  the  question  of  damages  for 
breach  of  the  contract.  Blagen  t.  TlMnpson 
(Or.)  315 

22.  The  opinion  of  an  expert  cannot  be 
taken  upon  the  question  whether  or  not  it  is 
dangerous  for  a  revolving  shaft  with  a  rough 
surface  to  project  into  a  room  where  there  are 
workmen  who  may  come  in  contact  with  it; 
nor  can  it  be  taken  as  to  the  relative  danger 
which  would  attend  the  removal  of  a  towel 
from  such  shaft  in  comparison  with  one  hav- 
ing a  smooth  surface.  Kaufman  v.  Maier 
(Cal.)  124 

Declarations* 

28.  Proof  of  the  declarations  of  a  cab  driver 
that  he  called,  'There  he  goes."  as  an  officer 
went  to  arrest  a  person,  is  inadmissible.  Et€r^ 
V.  State  (Tex.  Crim.  App.)  421 

24.  Evidence  of  declarations  by  the  donee 
and  her  companion  as  to  the  fact  of  the  gift, 
made  on  the  day  of  the  donor's  death,  is  ad- 
missible in  support  of  an  alleged  donatio  causa 
mortis,  both  as  part  of  the  res  gestes  and  to 
rebut  the  inference  flowing  from  testimony 
that  in  a  conversation  three  days  after  the 
donor's  death  the  donee  made  no  mention  of 
the  gift.    Page  v.  Lewis  (Va.)  170 


ElCECTTTOBB  AND  AdHIKISTIUTOBS. 


891 


25.  Evidence  of  statements  by  a  lawyer 
^'ho  went  to  tbe  bedside  of  a  dying  man  with 
an  offer  to  prepare  his  will,  that  the  man  made 
an  appointment  to  meet  the  lawyer  at  a  future 
time  for  the  purpose  of  having  his  will  drawn, 
before  which  time  he  died,  is  not  admissible 
to  defeat  an  alle^d  donatio  eattsa  mortis, 
where  the  lawyer  is  employed  in  the  case  and 
refuses  to  testify  as  to  what  took  place  at  the 
interview  between  himself  and  decedent.     Id. 

26.  A  confidential  conversation  between  an 
attorney  and  client  is  properly  rejected  in  a 
criminal  proceeding  against  the  client,  where 
their  relation  has  been  proved  bv  the  oral  tes- 
timony of  the  attorney,  although  a  deposition 
of  the  client  is  in  evidence  in  which  he  states 
that  the  relation  of  attorney  and  client  had 
never  existed  between  them.  State  v.  Cathaun 
<Kan.)  888 

27.  A  ticket  inspector's  declaration,  as  his 
only  reason  for  rejecting  a  ticket  which  he  has 
demanded  for  inspection,  that  the  holder  can- 
not ride  upon  it  because  he  is  not  the  original 
purchaser,  is  admissible — at  least  where  there 
is  some  evidence  to  show  that  the  railroad 
company  has  recognized  the  issuance  of  such 
tickets  as  valid — for  the  purpose  of  raising 
an  implication  that  the  ticket  was  authorized 
originally  and  genuine.  Iiicfu>U  v.  Southern 
P.  Co.  (Or.)  55 

28.  Testimony  that  the  uncle  of  a  boy  with 
whom  he  lived  said  he  had  often  warned  him 
to  quit  playing  on  railway  tracks  is  inadmis- 
sible in  an  acuon  by  the  boy  for  personal  in- 
juries at  a  railway  crossing,  in  which  the 
question  of  his  contributory  negligence  is 
involved.    Kentudcy  C,  B.  Co,  v.  Smith  (Kv.) 

'63 

29.  Threats  of  mob  violence,  made  both  be- 
fore and  after,  but  on  the  same  day  of,  the 
entering  of  a  plea  of  guilty,  are  admissible  to 
show  a  real  danger  of  such  violence,  in  a  pro- 
ceeding for  relief  from  the  plea  and  sentence 
thereon,  although  not  all  of  the  threats  were 
communicated  to  the  accused  before  the  plea 
was  entered.    Stats  v.  Calhoun  (Kan.)       838 

Relevancy;  materiality;  suficiency. 

30.  The  common  consent  and  opinion  of 
the  legal  profession  as  shown  by  their  practice 
for  a  long  period  of  time  is  very  good  evidence 
of  what  the  law  is.  Venable  v.  Wabaeh  W,  B, 
Co,  (Mo.)  68 

31.  Proof  of  the  reputation  of  deceased 
as  a  dangerous  man  is  not  admissible  in  favor 
of  one  being  tried  for  killing  him,  where  at  the 
time  of  the  nomicide  deceased  had  done  no  act 
indicatinga  purpose  to  harm  defendant.  Ehoers 
V.  State  (Tex.)  421 

32.  As  tending  to  show  a  motive  for  en- 
deavoring to  defeat  dower  without  parting 
with  dominion  and  real  ownership,  evidence 
of  family  disturbances  between  husband  and 
wife  and  between  her  and  one  of  his  children 
by  a  former  marriage  is  relevant  Flowers  v. 
Flowers  (Ga.)  75 

38.  Evidence  of  failure  to  mention  an  al- 
leged donatio  causa  mortis  at  an  interview 
three  days  after  the  donor's  death,  at  which 
the  affairs  of  the  estate  were  under  considera- 
tion, and  that  the  donee  said  that  "as  there 
was  no  will  she  supposed  all  she  would  have" 
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was  certain  other  property  mentioned  and  not 
including  the  gift,— does  not  furnish  a  suffi- 
cient basis  for  even  a  reasonable  conjecture 
against  the  gift,  where  the  donee  had  not  then 
consulted  a  lawyer,  and  had  been  informed  bv 
the  family  physician  that  the  gift  was  invalid, 
especially  where  the  witness  giving  the  testi- 
monv  contradicted  himself  on  material  points 
and  had  always  acted  adversely  to  the  claim- 
ant.   Page  v."  Lewis  (Va.)  170 

84.  That  only  a  few  days  elapsed  between 
the  execution  of  a  chattel  mortgage  and  tak- 
ing possession  of  the  mortgag^  property  is 
not  of  itself  a  badge  of  fraud.  Pierce  v.  John- 
son (Mich.)  486 

85.  A  recovery  for  abandonment  of  treat- 
ment by  a  physician  mav  be  had  under  a  dec- 
laration charging  that  he  "carelesslv,  negli- 
gently, and  unsklllfully  conducted  himself' 
in  the  treatment,  and  that  the  injury  resulted 
from  his  "careless,  negligent,  improper,  and 
unskillful  attention."  Lawson  v.  Conaway 
(W.  Va.)  627 

86.  Overruling  a  demurrer  to  a  petition  will 
not  prevent  the  court  from  excluding  evidence 
on  the  ground  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Goodrich  v.  Atdiison  County  (Kan.)  113 

87.  The  failure  of  a  street-railway  company 
to  discover  a  defective  welding  in  an  iron  on  a 
canal  bridge  belonging  to  the  state,  which  the 
street  railway  was  obfiged  to  cross,  is  not  evi- 
dence of  negligence  sufficient  to  go  to  the  jury, 
where  there  was  nothing  to  suggest  to  the  gen- 
eral traveler  or  to  the  company  the  presence 
of  any  such  defect,  and  it  was  not  discoverable 
by  one  using  the  bridge  merely  for  the  purpose 
of  crossing.  Birmingham  v.  Bochester  City  db 
B,  B.  Co,  (N.  Y.)  764 

38.  One  competent  credible  witness  is  suffi- 
cient to  establish  a  gift  causa  mortis.  Page  v. 
Lewis  (Va.)  170 

39.  Reasonable  doubt  of  sanity  is  not  a 
proper  test  of  the  sufficiencv  of  evidence  to 
convict;  but  the  reasonable  aoubt  must  be  as 
to  the  whole  evidence,  and  not  as  to  a  particu- 
lar fact  in  the  case.    Hornish  v.  People  (HI.) 

237 

Notes  and  Briefs. 

Evidence;  presumption  as  to  date  of  indorse- 
ment of  note;  parol  evidence  to  show  intention 
of  indorser.  33 

By  party's  books  of  account.  120 

EXECUTORS  AND    ADMINISTRA- 
TORS.   See  also  Judgment,  2. 

As  against  a  trustee  in  insolvency,  as 
well  as  the  insolvent,  a  debt  of  the  latter  to  a 
decedent's  estate  may  be  set  off  against  his 
distributive  share  therein.  OosneU  v.  Flack 
(Md.)  158 

Notes  and  Briefs. 

Executors  and  administrators;  collateral  im- 
peachability  of  findings  as  to  jurisdictional 
facts  on  which  administration  of  a  decedent's 
estate  is  based;  inhabitancy  of  county;  exist- 
ence of  estates  in  county;  administration  of 
the  estate  of  a  living  person;  conflict  of  juris- 
diction; lapse  of  time;   misccUaneous.        242 
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Exemption-— Gift. 


EXEMPTION.     See    Laboberb,    Notes 
AND  Briefs. 

EXPLOSIONS. 

The  fact  that  an  explosion  of  gas  which  has 
accumulated  in  a  cellar  by  negligence  of  a  gas 
company  was  caused  by  the  act  of  a  third  per- 
son in  lighting  a  match  will  not  relieve  the  i^as 
company  from  liability.  Koekeh  v.  Philadel- 
phia Co.  (Pa.)  759 

EXPRESS    COMPANIES.     Bee    Car- 
riers, 16,  Notes  and  Briefs. 

FALSE  IMPRISONMENT. 

A  person  who  in  good  faith  and  without 
malice  merely  makes  complaint  before  a  magis- 
trate of  the  commission  of  a  public  offense  in 
a  matter  over  which  the  magistrate  has  a  gen- 
eral jurisdiction,  on  which  complaint  the  mag- 
istrate issues  a  warrant,  is  oot  liable  for  an 
assault  and  false  imprisonment  because  of  an 
arrest  on  such  warrant,  although  the  particular 
case  may  be  one  in  which  the  magistrate  has 
no  jurisdiction .    Oifford  v.  Wiggin$(JA.\m\ . )  856 

Notes  and  Briefs. 

False  imprisonment;  lack  of  jurisdiction  or 
of  legal  grounds  of  criminal  prosecution  as 
affecting  the  liability  for  false  imprisonment 
of  a  complainant  who  acts  in  good  faith.    356 

FENCE.    See  Railroads,  4. 

FINES. 

A  penalty  recoverable  by  a  civil  action,  al- 
though called  a  fine  in  the  statute  providing  for 
it,  is  not  a  fine  within  the  meaning  of  Ind. 
Const,  art.  8,  g  2,  providing  that  ''fines assessed 
for  breaches  of  the  penal  law  of  the  state" 
shall  go  to  the  common-school  fund.  State  v. 
Indiana  dt  L  8.  B.  Co.  (Ind.)  502 

FIRE  LIMITS.    See  Buildings. 

FIRES.    See  Commebce,  2;  Constitution- 
al Law,  8,  9. 

FISHERIES.    See    also     Equity,    8; 
Wharves,  8. 

An  injury  to  a  public  fishery  in  navigable 
waters,  which  affects  all  alike  who  fish  in  that 
locality,  will  not  sustain  a  private  suit  by  a 
fisherman  who  has  no  special  privilege  or  right 
to  fish  at  the  place  affected.  Kuehn  v.  Mil- 
xcaukee  (Wis.)  553 

FLTINO   SWITCH.    See  Railboads,  9, 
10,  Notes  and  Briefs. 

FRIGHT.     See   Highways,    Notes  and 
Briefs. 

GARNISHMENT.    See  Levy,  Notes  and 
Bbibfs. 

GAS.    See  also  Explosions  ;  Mines  ;  Nui- 
sances, 2. 

1.  If  injury  to  a  gas  main  is  a  natural  and 
probable  consequence  of  the  construction  of  a 
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sewer  in  close  proximity  to  it,  it  is  the  duty  of 
the  gas  company,  which  has  or  ought  to  hare 
knowledge  of  the  sewer,  to  guard  against  the 
damage  likely  to  be  sustained.  KoeUeh  v. 
Philadelphia  Co,  (Pa.)  7» 

2.  A  gas  company  is  required,  not  only  to 
have  pipes  and  fittings  of  such  material  and 
workman  ship  and  laid  with  such  skill  and  care 
as  to  provide  against  the  escape  of  gas  there- 
from when  new,  but  also  to  have  such  system 
of  inspection  as  will  ensure  reasonable  prompt- 
ness in  the  detection  of  all  leaks  that  may  oc- 
cur from  deterioration  of  the  material  of  the 
pipes  or  from  any  other  cause  within  the  cir- 
cumspection of  men  of  ordinary  skill  in  the 
business.  Id. 

GIFT.    See  also  Checks,  2  ;  Evidence,  88, 

1.  A  gift  causa  mortis  may  extend  to  the 
whole  or  i^e  donor's  personal  estate,  however 
large.    Page  v.  Letcis  {Y^.)  170 

2.  A  valid  gift  catisa  mortis,  including  the 
valuables  in  the  depository,  is  eflfected  where  a 
man  sick  in  bed  on  the  day  of  his  death  sends 
for  securities  and  the  keys  to  the  depository, 
containing  other  securities,  all  belonging  to 
him  ;  and  with  the  remark,  "I  am  a  sick  man 
and  don't  know  what  mav  happen  to  me,"^ 
picks  up  the  securities  and  bands  them  to  the 
donee,  saying,  '*!  give  you  these:"  and,  taking 
the  keys,  describes  in  a  general  way  the  con- 
tents of  the  depository,  and,  handing  the  keys 
to  the  donee,  says,  'These  keys  I  now  give 
you"  are  where  the  valuable  papers  are  ;  **  what- 
ever you  find  you  can  have — it  is  yours:"  and 
then  directs  the  donee  to  place  the  securities  and 
keys  in  her  trunk  and  lock  it,  which  thedooee 
does.  Id, 

3.  The  mere  exi.stence,  for  precaution  against 
loss  or  accident,  in  the  hands  of  a  third 
person,  of  a  duplicate  set  of  keys  to  the  re- 
ceptacle where  valuable  papers  are  kept,  will 
not  impair  the  validity  of  a  gift  of  the  papers 
causa  mortis  by  delivery  of  the  keys  in  the 
donor's  possession.  Id. 

4.  That  the  donor  of  valuables  cau$a  mortis 
in  transferring  them  to  the  donee  used  the  ex- 
pression, "to  be  yours  in  case  of  my  death/' 
will  not  convert  the  transaction  into  a  testament- 
ary disposition  so  as  to  prevent  its  taking  ef- 
fect as  a  donatio  causa  mortis.  Id. 

5.  A  donatio  causa  mortis  is  not  within  the 
provisions  of  Va.  Code,  §  2414,  providing  that 
no  gift  shall  be  valid  unless  actual  possession 
come  to  and  remain  in  the  donee,  and  that, 
"if  donor  and  donee  reside  together  at  the  time 
of  the  gift,  possession  at  the  piaoe  of  their  resi- 
dence snail  not  be  sufficient  possession"  with- 
in the  meaning  of  the  section.  /d 

6.  Delivery  of  possession  of  a  savings  bank 
pass-book  in  consummation  of  a  gift  causn 
mortis  is  not  sufficient  to  transfer  the  bank 
deposit.  Id. 

Notes  and  Briefs. 

Gift ;  sufficiency  of  constructive  delivery  to 
sustain  gift  causa  mortis;  gift  of  savings  bank 
deposit ;  other  instances.  170 

Of  checks ;  check  or  draft  on  person  other 
than  banker ;  gift  of  third  person's  check : 
inter  vivos,  855 
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OOVERNOR.    See  Officers,  7. 

HIGHWAYS.  See  also  Adverse  Posses- 
sion. 1 ;  Dedication  ;  Eminent  Domain, 
1,  8-5,  8 ;  Injunction,  2,  8  ;  Municipal 
Corporations,  9 ;  Proximate  Cause,  2. 

1.  A  defect  in  a  highway  does  not  give  a 
•cause  of  action  to  a  traveler  who,  after  safelv 
passing  it,  was  taken  back  by  his  horse,  which 
liecame  frightened  at  an  independent  cause, 
and  uncontrollable,  and  turned  suddenly 
around  in  the  road  breaking  the  vehicle  and 
drag^ng  it  back  to  the  defective  portion  of 
the  highway, where  the  traveler  was  thrown  out 
and  injured.    Schaeffer  v.  Jaekton  Twp.  (Pa.) 

100 

2.  The  addition  must  be  laid  out  before  a 
city  can  avail  itself  of  the  right  to  cross  land 
granted  to  a  railroad  company,  under  a  reser- 
vation in  the  deed  of  the  right  to  cross  the 
tracks  whenever  it  should  determine  to  lay  out 
xin  addition  composed  of  the  remainder  of  the 
tract.  Fort  Wayne  v.  Lake  Shore  d  M,  8,  R, 
Co,  (Ind.)  867 

3.  A  city  street  cannot  be  extended  across  a 
railroad  yard  without  authority  from  the  Legis- 
lature, express, or  necessarily  implied, when  the 
effect  will  be  to  destroy  the  use  of  scales  erect- 
ed near  the  point  of  crossing  as  well  as  of  a 
portion  of  the  yard,  to  greatly  discommode 
the  company's  business  and  impair  the  value 
of  its  franchise,  and  it  will  be  dangerous  to  life 
for  the  public  to  attempt  to  use  the  street  If  so 
•extended.  Jd. 

4.  Notice  to  a  city  of  a  dangerous  excavation 
in  a  street  is  not  necessarv  to  make  it  liable  for 
injuries  caused  thereby,  where  the  excavation 
was  made  by  employ^  of  the  city  under  proper 
authority.     WiUon  v.  Troy  (N.  Y.)  440 

Notes  and  Briefs. 

See  also  Adverse  Possession:  Dedication. 

Highways;  effect  upon  right  of  recovery,  of 
the  fact  that  a  horse  was  frightened  when  an 
accident  occurred  on  a  defective  highway; 
where  fright  is  caused  bv  defect  in  highway; 
duty  of  town  to  provide  for  safety  of  runaway 
horse;  when  liability  exists;  illustrations; 
fright  occurring  outside  of  highway.  100 

Liability  of  a  railroad  company  for  obstruct- 
ing a  highway  crossing.  154 

HOLIDAY. 

The  service  of  a  summons  by  publication  is 
valid,  although  one  of  the  publications  is  made 
on  May  80  (Memorial  Day).  Malmgren  v. 
Phinney  (Minn.)  758 

HOMICIDE. 

1.  The  fact  that  one  who  committed  a 
homicide  was  temporarily  insane  when  he 
formed  and  executed  the  design  to  kill  another 
may  be  taken  into  consideration  under  Tex. 
Pen.  Code,  art.  40(7,  both  to  determine  the 
degree  of  the  murder  and  in  fixing  the  penalty. 
Evere  v.  StaU  (Tex.  Crim.  App.)  421 

2.  Insulting  language  which  can  reduce 
a  homicide  to  manslaughter  being  restricted 
by  statute  to  that  for  which  the  killing  takes 
place  immediately,  it  cannot  have  that  effect 
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where  the  defendant  ignored  it  and  started  to 
go  away,  and  committed  the  homicide  only 
after  he  had  been  called  back.  Id, 

HUSBAKD  AND  WIFE. 

1.  A  married  woman  can  enter  as  a  partner 
a  firm  of  which  her  husband  is  not  a  mem- 
ber, and  thus  bind  her  separate  property  for 
the  undertakings  of  the  firm,  under  the  Michi- 
gan statutes,  which  give  her  power  to  carry  on 
business  or  trade  in  ner  own  name  and  upon 
her  sole  account.     Vail  v.  Winterstein  (Mich.) 

515 

2.  A  wife  may  become  a  partner  of  her  hus- 
band under  the  Wisconsin  statutes,  which  au- 
thorize her  to  make  contracts  in  relation  to 
her  separate  estate,  and  in  certain  emergencies 
— as,  in  case  of  her  husband's  desertion — ^ving 
her  the  power  of  h.feme  eole.  Fuller  db  F,  Co. 
V.  MeHenry {Wis.}  513 

8.  Tenancy  by  the  entirety  does  not  exist 
in  a  bond  and  mortgage  executed  to  husband 
and  wife  for  moneys  of  which  each  individually 
contributed  a  part;  but  upon  the  death  of  either, 
his  or  her  share  vests  in  his  or  her  personal 
representatives.    Be  Atbrecht  (N.  Y.)  829 

4.  Pregnancy  of  a  wife  at  the  time  of 
marriage  does  not  constitute  physical  incapacity 
for  which  the  marriage  will  be  annulled  under 
Cal.  Civ.  Code,  ^^  58,  82;  but  such  incapacity 
must  be  such  physicial  defect  or  incurable 
disease  as  will  prevent  sexual  coition.  Franks 
v.Franke  (Cal.)  875 

5.  False  representations  by  a  woman  to  a 
man  with  whom  she  had  had  illicit  intercourse 
and  who  knew  her  to  be  preenant,  that  he  was 
the  only  person  with  whom  she  had  been  incon- 
tinAt,  made  to  induce  him  to  marry  her,  are 
not  fraud  for  which  the  marriage  will  be  an- 
nulled. Id. 

6.  A  special  Act  of  the  Legislature  granting 
a  divorce  is  in  violation  of  Ala.  Const,  art. 
4,  §  23,  which  prohibits  the  suspension  of  any 
g:eneral  law  for  the  benefit  of  any  individual, 
since  the  subject  of  divorce  is  covered  by  gen- 
eral laws.    Jones  v.  Jones  (Ala.)  95 

7.  A  wife's  ill  temper  and  mean  disposition 
which  make  her  principally  responsible  for  an 
unhappy  state  of  feeling  in  the  household,  al- 
though not  a  legal  Justification  to  her  husband 
for  abandoning  her.  may  in  a  measure  palliate 
his  offense  ana  abridge  her  claim  to  an  allow- 
ance from  his  estate  lor  her  separate  mainte- 
nance, on  obtaining  a  divorce  from  him  for 
abandonment.  Id. 

8.  Voluntary  abandonment  of  a  wife  by  her 
husband  is  showu  where  he  requires  her  to 
leave  his  house,  and  fails  to  provide  for  her 
support,  and  does  not  consent  to  her  return. 

Id. 

9.  A  wife's  offensive  behavior,  coarse  and 
indelicate  language,  and  her  anonymou?  letters 
foully  slanderiog  one  of  her  husband's  daugh- 
ters by  a  former  marriage,  do  not  furnish  him 
a  legal  justification  for  his  abandonment,  which 
will  prevent  her  from  obtaining  a  divot  ce  for 
abandonment.  Id. 

10.  An  agreement  made  by  a  man  on  the 
day  after  obtaining  a  decree  of  divorce,  to  pay 
his  former  wife  a  monthly  sum  during  her 
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life  if  she  will  not  apply  for  a  new  trial,  is 
against  public  policy  and  void  as  tending  to 
promote  and  facilitate  a  divorce.  Blank  v. 
No/a  (Mo.)  850 

11.  A  contract  for  a  valuable  consideration 
not  to  apply  for  a  new  trial,  made  by  one 
against  whom  a  decree  of  divorce  has  been 
enters  after  a  trial  at  which  she  wholly  aban- 
doned the  position  assumed  in  her  pleadings 
and  made  no  defense,  is  on  its  face  collusive 
and  a  fraud  on  the  law.  Id. 

Notes  and  Briefs. 

Husband  and  wife;  validity  of  l^islative 
divorce  ;  granting  divorces  a  rightful  subject 
of  legislation;  how  far  conflicting  with  judicial 
power ;  construction  of  particular  constitu- 
tions. 95 

Tenancy  by  the  entirety  in  personal  prop' 
erty.  829 

Validity  of  agreement  to  facilitate  divorce. 

850 

Antenuptial  pregnancy  or  unchastity  as  a 
ground  of  divorce  or  annulment  of  marriage: 
(1)  pregnancy;  (2)  existence  of  a  bastard  child: 
(8)  uncbafltity.  875 

Partnership  between.  512,  515 

ICE.    See  also  Easbkents,  5. 

1.  The  total  quantity  of  ice  that  may  be 
taken  by  all  persons  from  a  great  public  pond 
is,  as  to  the  owners  of  a  mill  on  a  stream  flow- 
ing from  the  pond,  limited  to  what  will  con- 
stitute a  reasonable  use  of  the  pond,  which  is 
the  extent  of  the  water  right  attached  to  the 
soil  and  invested  in  the  owner  of  the  basin 
through  which  the  water  flows.  Concord  Jl£fg. 
Co.  V.  BoberUon  (N.  H.)  679 

2.  The  right  of  a  littoral  proprietor  to  cut 
ice  on  a  great  pond  belonging  to  the  public  is 
not  exclusive,  although  he  may  have  advan- 
tages over  others  in  the  right  to  erect  staging 
and  platforms  in  front  of  his  lot  for  use  m 
filling  ice-houses  ;  and  the  extent  of  his  right, 
as  against  persona  oWning  land  on  a  stream 
flowing  from  a  pond,  may  be  limited  by  the 
exercise  of  the  same  right  by  the  public.     Id. 

IMPROVEMENTS.     See  also   Ooubts, 
10;  Injunction,  4. 

1.  Statutes  providing  that  the  value  of 
improvements  by  an  occupying  claimant  in 
good  faith  may  be  adjudged  to  be  a  lien  on  the 
land,  and  that  he  may  retain  possession  until 
he  has  been  paid  the  value  thereof,  are  valid. 
Leighton  v.  Young  {C.  C.  App.  8th  C.)  266 

2.  Fixing  the  uniform  date  for  the  valua- 
tion of  improvements  by  an  occupying  claimant 
in  good  faith,  as  the  date  of  the  occupant's 
entry  upon  the  land,  is  not  a  violation  of  any 
constitutional  right  of  the  owner  of  the  fee. 

Jd. 

8.  An  occupying  claimant  in  good  faith 
and  the  owner  of  the  fee  should  be  regarded  in 
effect  as  tenants  in  common  in  proportion  to 
the  value  of  their  respective  interests,  with  the 
sole  right  of  possession  in  the  occupant  so  long 
as  the  joint  tenancy  continues,  where  the 
owner  does  not  pay  for  the  improvements  and 
the  occupant  does  not  pay  for  the  land  as  is  re- 
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quired  bv  statute,  and  the  statute  does  not 
provide  for  such  a  contingency.  Id. 

4.  A  sale  of  the  property  and  a  distribution 
of  the  proceeds  according  to  the  rights  of  the 
parties  may  be  decreed  in  an  eauity  case  he- 
tween  an  occupying  claimant  and  the  owner  of 
the  fee,  where  by  the  faQure  of  each  to  pay  to 
the  other  the  value  of  his  interest  in  the  prop- 
erty they  have  become  cotenanta.  Id. 

INCOMPETENT  PERSONS.    See  also 
Criminal  Law,  1-8. 

Reasonable  ground  to  doubt  the  sanity 
of  a  person  about  to  be  tried  for  felony  must 
appear  before  the  court  will  impanel  a  jury  to 
inquire  as  to  his  sanity;  and  the  court  may  io- 
spect  and  examine  him,  consider  his  action  and 
demeanor,  read  affidavits,  and  inquire  of  phy- 
sicians and  others  touching  his  condition. 
State  V.  Harrison  (W.  Va.)  224 

INCUMBRANCE.    See  Definitions. 

INDICTMENT. 

An  indictment  for  conspiracy  to  do  an  un- 
lawful act  in  the  nighttime,  and  also  for  con- 
spiracy to  do  an  unlawful  act  while  wearin? 
white  caps,  masks,  or  other  disguises,  each  of 
which  acts  is  made  unlawful  by  the  same  sec- 
tion of  the  statute,  is  not  bad  for  duplicity. 
Hobbs  V.  StaU  (Ind.)  774 

Notes  and  Briefs. 
Indictment;  duplicity,  in.  774 

INFANTS. 

The  supreme  right  of  the  state  to  the 
guardianship  of  children  controls  the  natural 
right  of  parents  when  the  welfare  of  society  or 
of  the  children  themselves  conflicts  with  such 
paren tal  rights.  Van  Waiterit  v.  Marion  Cou n ty 
Bd.  of  Children's  Guardians  (Ind.)  431 

INJUNCTION.   See  also  Damages,  Notes 
AND  Briefs;  Equitt,  5. 

1.  An  injunction  will  be  refused  in  the  exer- 
cise of  Uie  discretion  of  the  court  when  it 
would  work  an  injury  greater  than  the  wrong 
to  be  redressed.  Chartiers  Block  Goal  Co.  t. 
Mellon  (Pa.)  7(» 

2.  An  abutting  owner  will  be  enjoined  from 
tearing  up  the  tracks  of  a  railroad  lawfully  in 
a  highway.  Soutliern  P.  R.  Co.  v.  Ferris 
(Cal.)  510 

8.  An  injunction  against  a  change  of 
grade  of  a  street  without  making  compensa- 
tion for  the  damage,  required  by  a  constitu- 
tion which  prohibits  private  property  to  be 
taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  been  fiist 
made  or  paid  into  court,  may  be  eranted  in 
favor  of  an  abutting  owner,  where  the  cbaoce 
will  seriously  reduce  both  the  rental  and  the 
selling  value  of  his  property.  Brown  v.  SeattU 
(Wash.)  lei 

4.   An  injunction  suit  in  a  Federal  court, 

when  it  has  jurisdiction,  against  the  execution 

of  a  writ  of  possession,  is  a  proper  remedy  to 

enforce  an  occupying  claimant's  right  to  com- 

i  pensation  for  improvements;  and  ^it  may  be 


Insaivb  Psbsons— Inbubaiice. 


895 


instituted  at  any  time  before  he  is  dispossessed 
of  the  premises  after  they  have  been  adjudged 
to  the  true  owner,  where  the  state  statute  pro- 
vides for  the  protection  of  his  rights  by  the 
appointment  of  appraisers  after  such  judg- 
ment to  ascertain  the  value  of  improvements 
and  state  the  account  Leighton  v.  Young  (C. 
O.  App.  8th  C.)  266 

5.  An  injunction  against  the  unlawful  use 
of  buildings  as  a  nuisance  is  not  beyond  the 
jurisdiction  of  equity  on  the  ground  that  it  is 
m  the  nature  of  a  punishment  of  a  criminal 
offense.    State  v.  Saunder*  (N.  H.)  646 

6.  An  injunction  cannot  be  granted  to  pre- 
vent a  board  of  county  comnnssioners  from 
making  an  illegal  contract  or  illegal  appropria- 
tion,— at  least  where  there  is  nothing  to  show 
that  the  remedy  to  prevent  enforcing  any 
iUegal  act  of  the  board  would  not  be  equally 
effective.  Stevens  v.  St,  Mary's  Training 
School  (111.)  882 

7.  Damages  resulting  from  obedience  to 
an  injunction  which  is  utterly  void  and  under 
which  no  action  has  been  taken  by  the  plain- 
tiff cannot  be  recovered  by  the  defendant,  but 
result  from  his  voluntary  and  needless  act. 
Mark  v.  Eyatt  (N.  Y.)  276 

8.  Damages  caused  by  an  injunction  er- 
roneously granted  in  the  exercise  of  jurisdic- 
tion, where  the  proceedings  have  been  regular, 
cannot  be  recovered  from  the  party  who  ob- 
tained and  served  it,  in  the  al)flence  of  an  un- 
dertaking, unless  the  prosecution  was  malicious 
and  without  probable  cause.  Id, 

9.  An  Injunction  which  merely  exceeds 
the  relief  demanded  hj  perpetually  restraining 
licensees  from  manufacturing  a  patented  ar- 
ticle, without  in  express  terms  merely  forbid- 
ding it  under  the  license,  is  not  wholly  void, 
although  it  would  be  in  excess  of  the  jurisdic- 
tion if  regarded  as  restraining  future  infringe- 
ment, but  shouid  be  construed  as  a  restraint 
upon  manufacture  under  the  contract,  and  as 
erroneous  simply  because  open  to  possible  mis- 
construction, and  therefore  valid  until  reversed. 

Id, 

10.  On  sustaininfl;  a  motion  to  dissolve  an 
injunction  where  the  bill  is  in  effect  for  an 
injunction  only,  the  biU  may  be  dismissed. 
American  Livestock  Commission  Go.  v.  Chicago 
Livestock Exch.  (111.)  190 

INSANE  PERSONS.  See  Criminal 
Law,  1-8,  Notes  akd  Bbibfs;  Iitcom- 
petknt  puksons. 

INSOLVENCY.  See  also  Executors  and 
Administrators. 

1.  A  partial  assignment  for  particular  cred- 
itors is  included  within  the  provisions  of  111. 
Act  May  22,  1877,  which  provides  that  an 
assignment  shall  include  ''anv  other  property 
.  .  .  comprehended  within  the  general  terms 
of  '*  the  same,  and  that  all  debts  and  liabih'ties 
are  to  be  paid  pro  rata  *'from  the  assets  there- 
of;" and  the  trust  is  enlarged  by  the  statute, 
which  maices  it  enure  to  the  benefit  of  all  the 
creditors.     FartoeU  v.  Cohen  (HI.)  281 

2.  A  voluntarv  assignment  which  on  its 
face  includes  only  part  of  the  debtor's  prop- 
erty, and  contains  no  general  terms  descriptive  I 
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of  property,  is  not  converted  into  a  general 
assignment  of  all  the  debtor's  unexempt  prop> 
erty  by  111.  Act  May  22,  1877,  which  provides 
that  an  assignment  for  creditors  shall  not  be 
void  for  want  of  any  list  or  inventorv,  and 
that  a  list  or  inventory  shall  not  be  conclusive^ 
but  that  the  assignee  shall  take  title  to  "  any 
other  property  not  exempt  by  law  .  .  .  com- 
prehended within  the  general  terms"  of  the 
assignment.  Id. 

8.  A  claim  by  an  assignor  and  assignee  that 
an  assignment  tor  creditors  is  a  trust  for  cer- 
tain creditors  onlv,  as  they  intended  it,  estops 
them  from  claiming  that  it  is  invalid  for  lack 
of  acknowledgment  and  recording,  when  it  is 
held  to  enure  under  the  statute  to  the  benefit 
of  all  creditors.  Id, 

4.  A  voluntary  transfer  by  an  insolvent  of 
certain  specified  property  in  trust  to  sell  enough 
of  it  to  pay  certain  specified  debts  and  return 
the  remafnaer  is,  regardless  of  the  form  of  the 
instrument,  an  assignment  within  the  meaning 
of  ni.  Act  May  22,  1877,  conferring  juris- 
diction  on  county  courts  to  supervise  the  exe- 
cution of  trusts  growing  out  of  voluntary 
assignments  for  crMlitors.  Id, 

5.  A  petition  by  a  creditor  or  some  other 
party  in  interest  is  a  proper  way  to  call  upon 
the  court  to  declare  a  deed  of  trust  for  certain 
creditors  to  be  in  effect  an  assignment  for  all 
creditors.  Id. 

6.  Failure  to  acknowledge  and  record  an 
assignment  for  creditors  as  required  by  a  stat- 
ute which  contains  no  negative  words  declar- 
ing it  void  for  such  failure  will  not  prevent  the 
assignment  from  becoming  operative.  Id, 

7.  A  creditor  of  the  assignor  may  be  assignee 
in  an  assignment  for  benefit  of  creditors.    Id. 

8.  A  bill  of  sale  which  constitutes  a  volun- 
tary transfer  or  assignment  of  a  stock  of  goods 
for  creditors,  securing  to  one  of  them  a  pref- 
erence over  all  others,  is  in  violation  of  Wis. 
Rev.  Stat.  §  1898o.  Fuller  <t  F,  Co,  v.  Mc- 
Henry  {Yf is.)  512 

Notes  ani)  Bribfs. 
See  also  Laborers. 

Insolvency;  what  constitutes  an  assignment 
for  creditors.  281 

INSURANCE.     See   also   Commerce,    5; 
Conspiracy;  Corporations,  9. 

1.  A  joint  tenancy  in  the  beneficiaries  of 
a  mutual  benefit  certificate  is  created  where 
tbe^  whole  sum,  without  any  direction  for  di- 
vision, is  made  payable  to  two  persons  named; 
and  on  the  death  of  one  of  them  during  the  life 
of  the  insured  the  other  takes  the  whole 
amount  of  the  benefits.  Farr  v.  Grand  Lodge 
A,  0.  U,  W,  (Wis.)  249 

2.  The  assignment  of  an  insurance  policy 
with  the  consent  of  the  insurer  creates  a  new 
contract  between  the  latter  and  the  assignee, 
which  is  unaffected  by  any  causes  of  forfeiture 
previously  existing  and  unknown  to  either 
party.  Ilall  v.  Niagara  F.  Ins.  Co.  (Mich.)  185 

8.  Each  of  two  persons  owning  in  severalty 
respective  shares  of  personal  properly  insured 
is  the  "absolute  owner"  of  the  property,  with- 
in the  meaning  of  a  question  and  answer  in  an 
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application  for  insuraDce  thereon.    Beebe  v. 
Ohio  Farmers  Ins.  Co,  (Mich.)  481 

4  The  provision  of  an  insurance  policy 
that  it  shall  become  void,  unless  consent  is  in- 
dorsed thereon,  if  the  insured  is  not  the  sole 
and  unconditional  owner  of  the  property,  re- 
lates only  to  subsequent  changes,  and  does  not 
apply  to  the  state  or  condition  of  the  property 
when  the  policy  was  issued.  Hall  y,  Niagara 
F.  Ins,  Co,  (Mfch.)  136 

5.  Avoidance  of  an  insurance  policy  for 
breach  of  a  condition  against  other  insurance, 
by  the  existence  of  a  prior  policy,  is  not  pre- 
vented by  the  fact  that  the  latter  contains  a 
like  condition,  althoufl^h  a  void  policy  is  not  a 
breach  of  such  a  condition.  Heed  v.  EquitMe 
F.  dt  M,  Ins,  Co.  (R.  I.)  496 

6.  A  policy  of  insurance  conditioned  against 
other  insurance  is  avoided  by  the  existence  of 
other  insurance  at  the  time  of  its  issuance,  al- 
though such  other  insurance  is  not  in  effect  at 
the  time  of  the  loss.  Id, 

7.  A  condition  against  other  insurance,  con- 
tained in  a  policy  of  insurance,  is  not  waived 
by  the  issuance  of  the  policy  after  notice  to  a 
mere  soliciting  agent  of  the  existence  of  addi- 
tional insurance.  Id. 

8.  Notice  to  an  insurance  company  at  the 
time  of  the  issuance  of  a  policy,  that  there  is 
prior  insurance,  will  estop  it  from  asserting 
that  the  policy  is  void  under  a  condition  against 
other  insurance.  Id, 

9.  A  false  statement  in  an  application  for 
insurance,  that  there  is  no  other  insurance  on 
the  property,  will  not  make  the  policy  void 
where  the  other  insurance  was  placed  upon  it 
by  the  same  insurance  agents,  and  the  state- 
ment of  the  insured  to  the  agents  who  wrote 
the  application  was  that  there  was  no  other  in- 
surance except  what  they  had  placed  on  the 
property.    Aeele  v.  Oerman  Ins,  Co.  (Mich. )  86 

10.  The  acts  of  clerks  of  insurance  agents 
who  solicit  insurance,  make  out  applications 
and  policies,  and  generally  attend  to  the  busi- 
ness of  such  agents,  are  as  binding  as  though 
done  by  the  agents  liiemselves.  Id. 

11.  The  knowledge  of  an  incumbrance,  on 
the  part. of  an  insurance  agent  who  filled  out 
an  application  and  had  the  applicant  sign  it 
without  reading,  assuring  her  that  it  was  all 
right  and  that  she  was  fully  protected  under 
it,  will  prevent  a  forfeiture  because  of  such  in- 
cumbrance, which  is  not  stated  in  the  applica- 
tion.   Beebe  v.  Ohio  Farmers  Ins.  Co.  (Mich.) 

481 

12.  The  failure  of  an  insurance  agent  to 
write  upon  a  policy  the  permission  which  he 
has,  in  the  exercise  of  his  authority,  granted  to 
place  incumbrances  on  the  property,  will  not 
defeat  the  permission, ^-especially  where  he 
took  an  active  part  in  procuring  the  mone^  for 
the  insured,  ana  gave  assurances  that  the  rights 
of  the  latter  were  fully  protected.  Id. 

18.  Proceedings  to  oust  a  tenant  according 
to  the  provisions  of  a  contract  under  which  he 
has  become  merely  a  tenant  holding  over  with- 
out permission  is  not  a  litigation  which  will  de- 
feat an  inmrance  policy  which  provides  that  it 
shall  be  void  "if  the  title  or  possession  be  now 
or  hereafter  involved  in  litigation."  Hall  v. 
Niagara  F.  Ins.  Co.  (Mich.)  186 
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14.  Failure  to  make  proofs  of  loss  within 
slxiy  days  after  the  fire,  as  required  by  the 
Michigan  standard  policy,  which  provides  that 
the  loss  shall  not  become  payable  until  sixty 
days  after  such  proofs,  and  that  no  suit  or  ac- 
tion shall  be  maintainable  "until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  fire,"  will 
not  make  the  policy  void,  where  the  specified 
requirements  in  fourteen  cases  expressly  pro- 
vide for  a  forfeiture  in  case  of  failure  to  comply 
therewith,  but  no  such  provision  is  made  in  re^ 
spect  to  the  proof  of  loss.  Si^le  v.  German 
Ins.  O.  (Mich.)  85 

Notes  and  Brief& 

Insurance;  forfeiture  by  failure  to  furnish 
proofs  of  loss  within  a  stipulated  time.         85 

Effect  on  assignee  of  policy,  of  assignor's  acts 
of  forfeiture;  prior  acts;  8ut}6equent  acts;  as- 
signment after  loss.  185 

Joint  tenancy  in  proceeds  of  liie  policy. 

248 

How  far  an  undivided  interest  in  property  is 
a  complete  or  full  ownership  for  the  purposes 
of  insurance;  partnership  interest.  481 

Waiver  of  forfeiture  by  knowledge  of  facts. 

496 

INTEREST. 

Interest  on  the  sum  by  which  property  is 
diminished  in  value  on  account  of  an  accident 
in  a  street  cansed  by  the  negligence  of  the  city 
may  be  included  in  the  damages  awarded 
therefor.     Wileon  v.  Troy  (N.  Y.)  449 

Notes  and  Biuefs. 

Interest;  on  sum  allowed  as  damages:  (I.) 
for  persona]  injuries;  when  death  results;  (II.) 
for  injuries  to  property:  (1)  by  railway  fires; 
(2)  by  other  fires;  (8)  injuries  to  stock  by  pass- 
ing trains;  (4)  property  injured,  delayed,  or 
lost  in  transportation;  (5)  vessel  captured  as  a 
prize:  (6)  collision:  (7)  property  destroyed  bv 
mob;  (8)  from  negligent  construction  of  rail- 
roads, canals,  etc.;  (9)  from  explosion,  etc.: 
(10)  against  agents  and  officers;  (11)  on  ex- 
emplary damages;  (III.)  rate  of  interest.    449 

INTERVENTION.  8eeAcnoNORSuiT,6. 

JOKE.    See  Tbial,  11. 

JUDGMENT.    See  also  CBSDnoRs'  Bill. 

1.  An  entry  of  judgment  nunc  pro  tunc  hy 
a  justice's  court  nearly  two  years  after  the 
time  when  the  case  was  tried,  a  verdict  ren- 
dered, and  an  execution  issued  reciting  that  a 

Judgment  had  been  rendered,  although  no 
udgmeni  was  in  fact  rendered  at  that  time,  is 
a  nullity  under  W.  Va.  Ck)de.  §  114,  which  re> 
quires  the  entry  of  judgment  within  twenty* 
four  hours  (Sunday  excepted)  after  the  trial. 
MeClain  v.  Davis  (W.  Va.)  684 

2.  The  decision  that  a  testator  was  an  in- 
habitant of  the  county,  made  by  a  surrogate  to 
whom  the  will  is  presented  for  probate,  is  con- 
clusive against  collateral  attack,  independent 
of  any  statutory  provision, — at  least  where 
the  surrogate  had  jurisdiction  of  the  subject 
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matter  bv  reason  of  the  fact  that  testator  was 
an  inhabitaDt  of  the  state  at  the  time  of  his 
death.    Bolton  v.  Sehriever  (N.  Y.)  242 

8.  A  judgment  requiring  the  execution  of 
a  deed  to  the  real  owner  of  land  by  persons 
having  the  record  title  to  the  whole  estate,  sub- 
ject only  to  the  contingency  that  other  persons 
may  be  bom  who  will  have  an  interest  in  such 
record  title,  is  effectual  to  cut  off  the  rights  of 
such  persons  subsequently  bom.  Kent  v.  8t. 
MiehaeVs  Church  (N.  Y.)  881 

4.  A  iuslice's  judgment  is  not  open  to 
collateral  attack  because  his  docket  does  not 
affirmatively  show  that  he  waited  one  hour  on 
an  adjourned  day  for  defendant  to  appear. 
People,  Chaddock,  v.  Barrp  (Mich.)  887 

5.  An  adjudication  as  to  a  boundary  line, 
in  a  suit  under  Or.  Act  1887,  cannot  operate  as 
an  estoppel  or  bar  to  a  subsequent  suit,  based 
on  adverse  possession,  to  quiet  title  to  the  strip 
of  land  between  the  lines  respectively  claimed 
as  the  boundary.    King  v.  miglMm  (Or.)  861 

6.  The  recovery  of  compensation  bv  a 
physician  for  his  services,  in  a  suit  in  wnich 
there  is  no  appearance  by  the  defendant,  does 
not  estop  the  latter  from  bringing  a  cross-ac- 
tion for  malpractice,  but  if  the  latter  appear, 
he  is  estopped  by  the  recovery  unless  the  rec- 
ords show  that  it  was  not  to  defend  the  suit, 
but  solely  to  disclaim  the  waiver  to  his  own 
right.    Lawson  v.  Conavoay  (W.  Va.)         627 

7.  A  satisfied  judgment  for  one  week's 
wages,  in  a  suit  brought  after  wrongful  dis- 
missal from  service,  is  not  a  bar  to  a  subsequent 
suit  for  wages  thereafter  accruing  under  the 
same  contract,  where  the  employe  continues 
ready  to  work  and  his  employment  was  "at  a 
salary  of  950  per  week  payable  weekly,"  al- 
though there  was  an  express  provision  that  the 
contract  should  continue  for  one  year.  Olm- 
stead  V.  Bach  (Md.)  58 

8.  The  expiration  of  the  time  during  which 
a  judgment  continues  to  be  a  lien  upon  land 
pending  an  action  to  enforce  the  lien  as  against 
a  title  inferior  thereto,  but  which  would  be  a 
cloud  on  the  title  of  an  execution  purchaser, 
will  defeat  the  right  of  the  plaintiff  to  such  re- 
lief, since  the  court  cannot  extend  the  life  of 
the  lien  beyond  the  statutory  period.  McAfee 
V.  Reynolds  (Ind.)  211 

9.  A  iudgment  cannot  be  set  aside  on  a  pe- 
tition which  merely  alleges  facts  in  contradic- 
tion of  the  judgment.  Van  Walters  v.  Marion 
County  Bd,  of  Children's  Guardians  (Ind.)  481 

10.  A  judgment  void  for  want  of  jurisdic- 
tion may  be  set  aside  without  showing  a 
meritorious  defense.  St.  Piaul  Sav,  Bank  v. 
Authier  (Minn.)  498 

11.  An  affidavit  is  not  sufficient  as  a  basis  for 
setting  aside  a  judgment  entered  after  trial  ex 
jiarte,  which  states  simply  that  defendant  "has 
fully  stated  his  case  to  his  attornev,  who  has 
advised  him  that  he  has  a  good  defuse  on  the 
merits  to  plaintiff's  action."  Treftz  v.  Stahl 
(111.  App.)  500 

Notes  and  Briefs. 

Judgment;  expiration  of  lien  of.        212, 758 

JUDICIAL  SALE. 

1.  The  doctrine  of  caveat  emptor  applies  to 
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a  foreclosure  sale,  notwithstanding  the  fact 
that  the  purchaser  is  told  by  the  sheriff  and 
clerk  that  if  he  buvs  the  land  he  will  get  a 
clear  and  perfect  title  thereto  free  from  liens, 
and  such  statements  are  untrue,  as  it  is  Itis 
dut^  to  examine  the  title,  and  not  rely  upon 
their  statetiaents.  Such  facts  are  not  ground, 
therefore,  for  a  motion  to  vacate  and  set  aside 
the  sale.    Norton  v.  Taylor  (Neb.)  88 

2.  A  purchaser  at  a  mortgage  foreclosure 
sale  will  not  be  relieved  from  completing  his 
purchase  on  the  ground  of  defective  title  or  be- 
cause of  prior  incumbrances,  when  the  true 
condition  of  the  title  is  fully  set  out  in  the 
pleadings  and  the  record  of  the  proceedings 
under  which  the  sale  was  made,  as  he  Is 
chargeable  with  notice  of  such  material  facts 
as  the  record  discloses.  Id, 

NOTBS  AKD  BrIBFS. 

Judicial  sale;  effect  of  misrepresentation  to 
purchasers  by  sheriff.  88 

JURISDICTION.  See  Admiralty;  Crbd- 
rroRs'  Bill;  Executors  akd  Adminis- 
trators, Notes  ai^d  Briefs. 

JUSTICE  OF  THE  PEACE.  See  also 
Judgment,  4. 

Notes  and  Briefs. 

Justice  of  the  peace;  regularity  of  Judg- 
ments by.  684 

LABORERS. 

Notes  and  Briefs. 

Laborers;  who  are  laborers,  employ^,  or 
servants  within  the  meaning  of  statutes  giving 
preferences:  (1)  definitions;  (2)  who  are  securea 
bv  mechanics'  lien  laws;  (8)  preferences  of 
claims  against  insolvent  corporations;  (4)  un- 
der the  statutes  making  stockholders  individ- 
ually liable;  (5)  whose  earnings  are  exempted 
from  attachment  or  garnishment;  (6)  seamen. 

805 

LAKES.  See  Boundaries;  Waters,  8-11, 
Notes  and  Briefs. 

r 

LANDLORD  AITO  TENANT* 

1.  A  lease,  and  not  a  mere  license,  is  made 
by  a  writing  acknowledging  the  receipt  of  a 
specified  amount  of  money  in  payment  of  a 
certain  described  sand  bar  for  one  year,  with 
'*  the  exclusive  right  to  all  gravel  and  sand 
for  the  year  above  named,  and  excluding  all 
other  parties  from  said  premises."  Eeywood 
V.  Fulmer{\n^,)  491 

2.  A  landlord  is  not  liable  for  damages  to 
an  empIo^6  of  his  lessee  from  illness  caused 
by  defective  plumbing,  where  he  is  not  charged 
with  fraud  or  deceit  or  with  any  more  know- 
ledge of  the  defects  than  the  lessee  had.  Ange- 
vine  V.  Knox- Goodrich  (Cal.)  264 

8.  No  Implied  warranty  of  the  habitable 
condition  of  a  house  leased  for  a  dwelling  is 
created  by  Cal.  Civ.  Code,  §  1941,  which  pro- 
vides that  the  lessor  must  put  it  in  such  condi- 
tion. Id. 

57 
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Notes  and  Briefs. 

Landlord  and  tenant;  obligation  of  landlord 
as  to  fitness  of  building  for  occupancy.    264 

Distinction  between  'a  lease  ,and  license;  as 
to  minerals.  491 

LEASE.    See  Landlord  and  Tenant,  1, 
Notes  and  Briefs. 

LEVY. 

The  statutory  exemption  of  the  wages  or 
earnings  of  a  debtor  continues  while  they  are 
under  nis  control,  though  temporarily  in  the 
hands  of  another.    EUiot  v.  HaU  (Td.)        586 

Notes  and  Briefs. 

Levy;  exemption  of  debtor's  wages  after 
payment  by  employer.  586 

• 

LICENSE.    See  also  Attorneys,  5;  Land- 
lord AND  Tenant,  1,  Notes  and  Briefs. 

A  planter  or  farmer  keeping  a  store  on  his 
plantation,  and  selling  j^oods  and  liquors  to  his 
employes  exclusively,  is  "doing  a  business  of 
selling  at  retail,"  within  the  terms  of  a  statute 
requiring  a  license.     Thibaut  v.  Kearney  (La.) 

596 

LIENS.    See  also  Laborers,    Notes  and 
Briefs. 

1.  A  purchase-money  mortgage  which  would 
otherwise  have  been  prior  to  mechanics'  liens, 
being  by  agreement  postponed  to  another  mort- 

fage  to  a  third  person  which  would  otherwise 
ave  been  inferior  to  such  liens,  the  priority  of 
the  purchase-money  mortgage  is  transferred 
pro  tanto  to  the  other  mortgage,  and  the  bal- 
,  ance  of  such  other  mortgage  and  the  purchase- 
'  money  mortgage  are  inferior  to  the  mechanics' 
liens.     Malmgren  v.  Phinney  (Minn.)  758 

2.  A  statute  giving  a  lien  for  lumber,  ma- 
terials, or  teams  furnished  in  the  construction 
of  railroads  or  other  works  of  public  or  quasi 
public  character,  is  a  legislative  declaration 
that  prior  lien  statutes  aid  not  cover  such 
cases.  Tod  v.  Kentucky  U.  R.  Co.  (C.  C.  App. 
6th  C.)  806 

8.  Ck)ntractors  cannot  be  regarded  as  "  em- 
ployes" or  "laborers"  within  the  meaning  of 
a  statute  giving  liens  to  laborers  and  em- 
ployes for  their  services,  where  the  contract 
is  to  furnish  laborers,  tools,  and  teams  by  the 
day,  for  which  certain  sums  per  day  are  to  be 
paid,  with  10  per  cent  additional  for  the  use  of 
tools  and  superintendence.  '  Id. 

4.  The  mere  fact  of  furnishing  articles  or 
supplies  suitable  or  capable  of  being  used  in 
carrying  on  a  designated  business,  without  anv 
understanding  or  agreement  that  they  shall 
be  so  applied,  will  not  of  itself,  without  actual 
application  in  the  business,  give  the  furnisher 
a  hen.  under  Ky.  Act  1876,  upon  the  property 
and  effects  embarked  in  such  business.     Id, 

5.  One  who  has  fsiled  or  neglected  to 
comply  with  the  requirements  of  Ey.  Act 
1888,  providing  for  a  lien  in  favor  of  persons 
furnishing  labor  or  materials  in  railroad  con- 
struction, cannot  claim  a  lien  under  the  Act  of 
1876  giving  a  more  extented  lien  in  favor  of 
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laboring  men  and  supply  men  in  numerous 
kinds  01  business.  Id. 

LIFE  TENANT.    See  Estoppel,  4. 

LIMITATION  OF  ACTIONS.    See  also 
Coram  Nobis,  8. 

The  running  of  the  Statute  of  Limitations  in 
favor  of  a  foreign  corporation  depends  on  the 
fact  of  its  residence  in  the  state  in  such  sense 
that  service  may  be  made  on  it,  through  its 
keeping  a  managing  agent  therein,  and  not 
upon  the  knowledge  or  mck  of  knowledge  of 
one  having  a  cause  of  action  against  it  as  to 
the  presence  of  such  agent;  but  a  foreign  man- 
ufacturing corporation  whose  business  is  such 
that  it  can  carry  it  on  without  a  resident  gen- 
eral agent  cannot  set  the  statute  running  by  ap- 
pointing at  any  time  or  times  an  agent  in  the 
state  upon  whom  process  maybe  served. 
Winney  v.  Sandwich  Mfg.  Co.  (Iowa)  524 

Notes  AND  Brief& 

Limitation  of  actions;  loss  of  cause  of  action 
by  lapse  of  time  pending  suit  211 

Right  of  foreign  corporation  to  plead  statute. 

524 

LOAN  ASSOCIATIONS.     See  Usurt, 
Notes  Ain>  Brieps. 

MANDAMUS.    See  also  Injunction,  6. 

1.  Mandamus  is  the  proper  remedy  to  cooi- 
pel  an  officer  who  has  been  regularly  and  iaw- 
fullv  suspended,  to  deliver  the  offlciaJ  property 
of  the  office  to  his  successor.  State,  AttcrMy- 
General^  v.  Johnson  (Fla.)  410 

2.  The  presumption  that  a  statute  has  been 
constitutionally  enacted  when  it  has  been  en- 
rolled, signed  by  the  presiding  officer  of  each 
House,  and  approved  by  the  governor,  is  not 
conclusive  in  a  proceeding  by  mandamus  to 
enforce  it,  where  facts  showing  that  the  bill 
was  not  constitutionally  passed  are  alleged  by 
the  answer  and  admitted  by  demurrer.  Stfr- 
man  v.  Kentucky  Bd.  of  Managers  of  World's 
Col.  Expo.  (Ky.)  556 

8.  The  new  appointee  is  not  a  necessary 
party  to  proceedmgs  to  compel  a  suspended 
officer  to  deliver  over  the  official  proplcrt y  of 
the  office,  but  the  attorney-general  is  a  proper 
and  sufficient  relator.  State,  AUomey-Oeneml. 
V.  Johnson  (Fla.)  410 

MARKETS. 

The  mere  fact  that  the  business  of  a  particu- 
lar market  has  become  the  largest  in  the  world 
does  not  give  to  the  courts  any  power  to  de- 
clare the  market  public  and  impressed  with  a 
public  use,  or  to  apply  to  it  any  rules  of  public 
policy  peculiar  to  that  class  of  markets,  al 
though  the  Legislature  might  be  warranted  in 
making  such  a  declaration.  American  Litt- 
stock  Com,  Co.  v.  Chicago  Livestock  Exdi,  (111.) 

190 

MASTER  AND   SERVANT.    See  also 
Contracts,  1;  Proxiicate  Cause,  1. 

1.  It  is  part  of  the  personal  duty  of  the  mas- 
ter to  give  direction  to  the  work  he  undertakes. 


Mabteb  akd  Ssrvakt. 


8M 


and  to  prescribe  a  system  for  conductiDg  it, 
which  may  be  done  by  rules,  when  necessary, 
or  by  the  personal  guidance  of  managers  and 
foreman.  Sehroeder  v.  Chicago  dt  A,  B.  Co. 
(Mo.)  827 

2.  A  railroad  company  is  not  guilty  of  neg- 
ligence making  it  liable  to  a  fireman  on  a  train 
coming  in  collision  with  another  train  in  ad- 
vance of  it  on  the  road  while  the  latter  is 
stopping  at  a  station,  in  ordering  his  train  to 
run  ah^d  of  schedule  time  without  giving  the 
conductor  of  the  forward  train  notice  thereof, 
where  it  is  not  unusual  to  do  so  and  specials 
are  to  be  expected  at  all  times,— especially 
where  the  train's  running  in  advance  of  its 
time  is  not  a  direct  cause  of  the  action,  ife^ 
yea  v.  Kanms  City,  Ft.  8,  d  O.  R,  Co,  (Mo.) 

817 

8.  A  foreman  occupying  the  place  of  the 
master  is  guilty  of  negligence  in  placing  a  keg 
at  the  front  end  of  a  hand  car  on  which  he  is 
riding  with  the  hands  under  him,  and  leaving 
it  where  it  is  liable  to  roll  ofF  in  front  by  the 
motion  of  the  car,  while  he  assists  the  men  in 
moving  the  car.  Buss  v.  Wabash  Western  R. 
Co.  (Mo.)  823 

4.  That  on  a  particular  occasion  use  could 
have  been  made  of  another  brakeman  does  not 
make  a  railroad  company  guilty  of  negligence 
in  failing  to  provide  more  than  the  numl^r  of 
brakemen  usually  necessary  upon  a  freight 
train,  which  will  render  it  liable  to  a  fireman 
of  another  train  injured  in  a  collision  with 
such  train.  Rdyea  v.  Kansas  City,  Ft,  8.  dfe 
G.  R.  Co.  (Mo.)  817 

5.  A  conductor  of  a  freight  train  is  not 
guilty  of  negligence  in  going  to  the  station  at 
which  his  train  stops,  without  waiting  to  see 
that  a  brakeman  ordered  to  detach  cars  from 
the  train  sets  the  brakes  upon  the  remaining 
cars  standing  upon  a  grade.  Id. 

6.  A  master  is  not  liable  to  his  servant  for 
injuries  received  by  the  latter  in  attempting  to 
remove  a  towel  from  a  shaft  with  which  his 
service  was  in  no  way  connected,  where  be  had 
bung  it  for  his  own  convenience  to  get  it  out  of 
his  way  while  engaged  in  the  performance  of 
his  duties,  where  the  shaft  was  not  designed 
for,  and  the  master  could  not  have  contem- 
plated, such  use,  although  the  construction  of 
the  shaft  was  defective.  Kaufman  v.  Maier 
(Oal.)  124 

7.  The  motives  which  prompted  a  servant 
to  inform  the  foreman  about  the  condition  of 
machinery,  as  well  as  his  opinion  concerning 
it,  are  immaterial  upon  the  question  of  the 
master's  liability  to  another  servant  for  injuries 
caused  by  it.  Id. 

8.  The  want  of  any  bumpers  on  freight 
cars,  whether  received  from  another  company 
or  not,  renders  a  railroad  companv  liable  for 
injury  received  in  consequence  thereof  by  a 
brakeman  who  is  suddenly  called  upon  in  the 
night  to  couple  the  cars,  and  who  has  no 
knowledge  of  their  defects.  Mason  v.  Rich- 
mond  d  B.  R.  Co.  (N.  C.)  845 

0.  It  is  not  negligence  in  a  railway  com- 
pany to  haul  cars  oi  another  company  with 
double  dead-woods  or  double  buffers,  while 
couplings  of  a  different  pattern  are  in  use  on 
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its  own  road.    Louisnilie  ik  2^.  R.  Co.  v.  Boland 
(Ala.)  260 

Warning^. 

10.  A  master  must  notify  a  servant  of  in- 
creased danger  to  which  he  is  exposed  by  rea- 
son of  any  omission  to  supplv  usual  and  ordi- 
nary means  to  prevent  accident,  whereby  the 
hazard  to  the  servant  is  increased,  if  the  change 
is  not  known  to  the  servant  of  so  open  and 
visible  that  by  the  exercise  of  ordinary  care  it 
will  be  seen  and  known.  Pullman's  Palace- 
Car  Co.  V.  Laack  (111.)  215 

11.  A  brakeman  twenty- six  years  of  age 
and  of  average  intelligence  is  sufficiently 
warned  of  the  increased  danger,  which  is  open 
to  ordinary  observation,  in  coupling  cars  with 
double  dead-woods  or  double  buffers  which 
sometimes  pass  over  the  road,  bv  a  caution 
that  railroading  is  dangerous  and  that  coupling 
cars  is  specially  so.  requiring  very  great  care, 
where  he  is  further  notified  that  cars  with  dif- 
ferent coupling  apparatus  are  hauled  over  the 
line.     LouisviUe  d  N.  R.  Co.  v.  Boland  (Ala.) 

260 

12.  A  master  cannot  delegate  to  another, 
even  though  it  be  a  fellow  servant,  the  duty 
of  notifying  his  servant  of  increased  danger,  so 
as  to  absolve  himself  from  liability  for  failure 
to  communicate  it.  Pullman's  Palace- Car  Co. 
V.  Laack  (III.)  215 

Assumption  of  risks. 

18.  A  servant  assumes  all  ordinary  risks  of 
his  employment,  but  not  unknown  perils  aris- 
ing from  negligent  direction  of  Uie  work. 
The  latter  are  not  usual  risks  of  the  service. 
Sehroeder  v.  Chicago  d  A,  R.  Co.  (Mo.)       827 

14.  The  extra  hazard  to  a  brakeman  by  the 
use  of  cars  with  couplings  of  different  patterns, 
some  of  which  have  double  dead-woods  or 
double  buffers,  is  one  of  the  risks  or  dangers 
assumed  by  entering  the  employment.  Louis- 
ville  dk  N.  R.  Co.  v.  Boland  (Ala.)  260 

Contributorj'  neg^Iig^ence. 

15.  An  employ^  is  bound  to  use  ordinary 
care  to  avoid  dangers  that  arise,  whether 
usually  incident  to  the  service  or  not.  Sehroe- 
der V.  Chicago  dk  A.  R.  Co.  (Mo.)  827 

16.  A  servant  is  not  to  be  held  guilty  of 
negligence  in  returning  to  protect  his  master^s 
property  after  he  has  reached  a  place  of  safety, 
because  some  unforeseen  cause  intervenes 
which,  concurring  with  the  master's  negli- 
gence, produces  an  injury  which  reasonable 
and  prudent  foresight  could  not  have  antici- 
pated. Pullman's  Palace- Car  Co.  v.  Laack 
(111.)  216 

17.  It  is  not  the  duty  of  a  brakeman  to  ex- 
amine the  bumpers  of  cars  on  a  dark  night 
before  essaying  to  couple  the  cars  in  obedience 
to  orders.     Mason  v.  Richmond  db  D.  R.  Co. 

(N.  C.)  845 

Obeyinfi^  orders. 

18.  Obedience  to  an  order  involving  personal 
danger  cannot  be  declared  negligent  in  law, 
unless  the  dan^r  was  so  glaring  that  no  pru- 
dent person  in  like  situation  would  have 
obeyed.  Sehroeder  v.  Chicago  dk  A.  R.  Co. 
(Mo.)  827 

10.  The  command  of  the  conductor  of  a 
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freight  irain  to  a  brakeman  to  go  between  the 
cars  when  he  cannot  couple  them  otherwise  is 
a  waiver  of  a  rule  of  the  company  prohibiting 
brakemen  to  go  between  cars  under  any  cir- 
cumstances. Mason  v.  Richmond  A  D,  R.  Co. 
(N.  C.)  845 

Fellow  serraAts* 

20.  A  foreman  is  not  a  fellow  senrant  of  a 
man  under  his  orders,  in  respect  to  his  perform- 
ance of  the  master's  duty  of  directing  the  work 
in  his  charge.  Schroeder  y.  Chicago  4b  A,  R. 
Co.  (Mo.)  827 

21.  A  foreman  of  a  gang  of  section  hands, 
having  power  to  employ  and  discharge  the  men 
under  him,  and  full  control  of  their  work  and 
movements,  is  a  vice-principal,  and  not  a  fellow 
servant  with  them.  Rius  v.  Wabash  Western 
R,  Co,  (Mo.)  828 

22.  A  brakeman  on  a  freight  train  is  a  fellow 
servant  of  a  fireman  on  another  train  on  the 
same  section  of  the  road,  where  both  are  un- 
der orders  of  the  same  train  despatcher. 
Rdjiea  v.  Kansas  City,  Ft.  8.  dt  G,  R.  Co. 
(Mo.)  817 

28.  Employes  of  iodependent  contractors, 
engaged  in  separate  branches  of  labor  upon  a 
common  enterprise,  are  not  fellow  servants. 
Dixon  V.  Chicago  d  A.  R.  Co.  (Mo.)  792 

24.  Where  persons  are  ensraged  in  distinct 
departments  of  service,  aud  have  no  such  asso- 
ciation in  their  work  as  that  they  can  observe 
and  influence  each  other's  conduct  aud  report 
delinquencies  to  a  common  correcting  power, 
they  are  not  in  a  common  employment  within 
the  meaning  of  the  law.  Parker  v.  Hannibitl 
db  8t.  J.  R.  Co.  (Mo.)  802 

25.  A  track  repairer  under  direction  of  a 
foreman,  and  the  operatives  of  a  passing  con- 
struction train  under  different  management 
from  the  section  gang,  are  not  fellow  servants. 

Id. 

26.  A  laborer  working  in  defendant's  quarry, 
under  direction  of  a  foreman  having  no  con- 
nection with  the  train  service,  is  not  a  fellow 
servant  of  employes  operating  a  passenger 
train  on  defendant's  line.  Dixon  v.  Chicago  A 
A,  R.  Co.  (Mo.)  792 

27.  Persons  who,  under  a  license  from  the 
master,  put  new  burners  in  a  brick  kiln  for 
the  purpose  of  testing  their  advantages,  are  in 
the  position  of  vice-principals  so  far  as  relates 
to  making  such  apparatus  suitable  and  safe  for 
the  employes  or  giving  notice  of  increased  dau- 
eer.    PuUman*s  Palace-Car  Co.  v.  Laack  (111.) 
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Notes  and  Briefs. 

See  also  Laborebs. 

Master  and  servant;  liability  of  master  for 
injuries  caused  by  defects  in  machinery  while 
used  for  a  purpose  not  contemplated.  124 

Duty  to  warn  inexperienced  servant.        260 

Right  to  discharge  servant.  644 

Liability  for  negligence  of  fellow  servant; 
general  principles;  what  constitutes  common 
employment;  servants  not  on  duty;  recent  legis- 
lation. 792 


See  also  Action  or  Suit,  1. 
1.  A  man  shall  not  be  twice  vexed  for  one 
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and  the  same  cause.     Van  Walters  v.  Marion 
County  Bd.    of  Children's  GnardianM  (Ind.) 

431 

2.  Caveat  emptor.  McDonough  v.  Martin 
(Ga.)  843 

8.  In  pari  delicto  potior  est  conditio  possi- 
dentis.   Bernard  Y.  Taylor  {Ot.)  859 

Notes  and  Briefs. 

Maxim;  de  minimis  non  curat  lex.  44 

MINES. 

The  right  to  drill  oil  or  gas  wells  through  a 
stratum  of  coal  belonging  to  another  person,  to 
reach  oil  or  gas  in  a  lower  stratum  belonging 
tothe  owner  of  the  surface,  is  a  right  which 
exists  at  all  times,  although  it  must  be  exer- 
cised so  as  to  do  no  violence  to  the  rights  of 
the  owners  of  the  coal.  Chariiers  &ock  Coal 
Co.  V.  MeOan  (Pa.)  702 

MISTAKE.    See  Absumfsit,  2. 

MONOPOLY.  See  Carriers,  21;  Oom- 
herce,  5. 

MORTGAGE.  See  also  Action  or  Srrr. 
6:  Eminent  Domain,  8:  Eyidbncb.  9; 
JiTDiciAL  Sale;  Liens,  1;  Sale.  2; 
Taxes,  9,  10. 

1.  Statutory  permission  to  the  mortgagor  to 
pay  the  taxes  levied  on  the  mortgage  interest, 
and  deduct  the  amount  from  the  mortgage 
debt,  does  not  make  that  remedv  exclusive; 
but  in  case  he  pays  the  mortgage  debt  in  full, 
and  is  afterwards  compelled  to  pay  such  taies 
to  relieve  his  property  from  their  Hen,  he  may 
recover  their  amount  from  the  mortgagee. 
8an  Gabriel  Valley  Land  d  W,  Co.  v.  Witmer 
Bros.  Co.  (Cal.)  465 

2.  A  mortgage  on  chattels  afterwards  man- 
ufactured does  not  give  the  mortgagee  a  suffi- 
cient tiile  to  sustain  an  action  for  conversion. 
Deeley  v.  Dwight  (N.  Y. )  298 

3.  An  indemnity  chattel  mortgage  upon  a 
stock  of  goods  is  not  void,  as  matter  of  law, 
in  favor  of  creditors  of  the  mortgi^r,  because 
of  an  extraneous  agreement  that  he  may  con- 
tinue to  sell  the  goods  in  the  usual  course  of 
trade,  and  use  the  proceeds  to  replenish  the 
stock  and  defray  the  expenses  of  the  business, 
applying  the  balance  in  dischai^  of  the  mort- 
gage indebtedness,  under  a  statute  giving  him 
the  ri^ht  to  possession  until  foreclosttre  and 
sale;  its  invalidity  depends  upon  the  finding 
of  fraud  as  a  matter  of  fact.  Ephraim  v.  Kd- 
leher{Wash.)  eoi 

Notes  jOsd  Brxbfs. 

See  also  Eminent  Domain. 

Mortgage;  efiQcacy  of  mortgage  on  chattels 
to  be  manufactured  or  acquire  as  indenend- 
ent  articles,  and  not  as  increase  or  fnnts  of 
existing  property;  the  general  rule;  effect  as 
between  the  paities;  ellect  of  further  act  to 
perfect  title  in  the  mortgagee;  property  contem- 
plated as  additions  to  other  property;  the  ex- 
ception established  by  equity;  application  of 
equitable  exceptions;  where  equitable  excep- 
tion is  not  recognized;  the  attitude  of  courts 
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of  law  towards  the  equitable  doctrine;  suffl- 
cieDCV  of  record  notice;  the  effect  olHol/royd  v. 
MarAall,  in  England.  296 

Effect  upon  the  validity  of  a  mortgage  of  mer- 
cbandise,  of  a  provision  or  agreement  giving 
tbe  mottgagor  the  possession  with  power  of 
sale:  (1)  the  general  rules;  (3)  mortgage  show- 
ing possession  with  power  of  sale;  (8)  effect  of 
extraneous  agreement:  (4)  sales  by  mortgagor 
as  agent  for  mortgagee;  (5)  how  far  the  instru- 
ment is  void  in  toto;  (6)  effect  of  Recording 
Acts;  (7)  effect  of  statute  making  fraud  a  ques- 
tion for  the  jury;  (3)  effect  of  mortgagee's 
taking  possession;  (0)  analysis  of  the  law  in 
different  jurisdictions.  604 

MOTIONS. 

1.  That  service  of  notice  of  a  motion  to  place 
a  case  on  the  short-cause  calender  is  defective 
because  the  copy  was  left  only  with  one  who 
merely  has  desk  room  in  the  office  which  de- 
fendant's attorney  occupies  is  waived  if  such 
attorney  acquires  knowledge  of  the  attempted 
service,  and,  with  reason  to  believe  that  plain- 
tiff's attorney  is  relying  on  such  service,  suf- 
fers the  case  to  be  placed  upon  such  calendar 
and  tried  without  objection.  I'refte  v.  Stahl 
(lU.  App.)  500 

2.  Knowledge  on  the  part  of  defendam's  at- 
torney, of  an  attempted  service  upon  him  of  a 
notice  of  motion  to  place  a  case  upon  the  short- 
cause  calendar,  by  leaving  a  copy  with  a  co- 
occupant  of  the  same  office,  will  be  assumed 
where  it  is  not  positivelv  denied,  but  the  affi- 
davits of  denial  merely  deny  facts  the  nonexist- 
ence of  which  is  perfectly  consistent  with  such 
knowledge.  Id. 

MUNICIPAL  CORPORATIONS.   See 

also  Assumpsit,  8-6;  Buildings,  2;  Con- 
tracts, 6;  Estoppel,  6;  Evidence,  11; 
Pabks. 

1.  A  municipal  corporation  cannot  become  a 
trustee  to  collect  in  its  own  name— especially 
at  its  own  expense — separate  sums  of  money 
due  to  some  of  its  citizens  for  damages  from 
the  closing  of  streets  by  a  railroad.  JVimr 
Haven  v.  Neu>  Haven  A  J),  B.  Co.  (Conn.)    256 

2.  Valid  ordinances  have  the  force  of  laws, 
and  are  as  binding  upon  inhabitants  of  a  munici- 
pality as  are  the  statutes  of  the  state  upon  its 
citizens  generally.     Taeoma  v.  LUm  (Wash.) 

872 

8.  A  valid  ordinance  limiting  the  salary  of 
councilmen  is  not  repealed  or  modified  by 
merely  allowing  and  paying  a  larger  salary, 
but  the  payment  thereof  is  as  to  the  excess  un- 
lawful. Id. 

4.  A  councilmen  can  perform  no  "extra 
services"  in  his  official  capacity,  for  which  he 
can  receive  compensation  in  addition  to  his 
salary,  even  if  the  services  rendered  greatly  ex- 
ceed in  value  the  amount  of  his  salary.        Id. 

5.  A  ratification  of  a  resolution  of  a  common 
council  donating  city  land  to  a  railroad  com- 
pany, passed  when  the  vice-president  of  the 
road  was  a  councilman  and  voted  for  it,  is  ef- 
fected by  a  subsequent  resolution  of  the  council 
passed  at  a  time  when  he  was  not  a  member, 
directing  the  execution  of  a  deed  which  will 
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I  render  valid  a  deed  executed  in  pursuance  of 
it.  Fort  Wayne  v.  Lake  Shore  dt  M.  S.  R.  Co. 
(Ind.)  36T 

6.  An  order  or  direction  by  the  mayor  to  en- 
force an  ordinance,  which  need  not  be  made  by 
a  written  order,  is  sufficiently  made  by  a  letter 
or  order  which  is  understood  by  both  parties  as 
a  direction  to  enforce  the  ordinance,  although 
it  is  not  in  words  or  form  an  order  or  even  a 
request.    EHelienlavh  v.  8t.  Joseph  (Mo.)     590 

7.  The  fact  that  the  mode  of  building  a 
cremating  furnace  is  patented  will  not  make 
the  contract  of  a  municipal  corporation  for  its 
construction  void,  when  the  contract  for  per- 
forming the  work  and  furnishing  the  materials 
is  let  to  the  lowest  bidder,  with  the  under- 
standing that  the  patentee  will  allow  the  use 
of  his  {)atent  and  superintend  its  construction 
in  consideration  of  a  certain  specified  sum  paid 
him  by  whoever  secures  the  contract.  Kil- 
vington  v.  Superior  (Wis.)  46 

8.  A  village  board  may  contract  for  a  cre- 
mating furnace  to  consume  garbage  or  dead  ani- 
mals, etc., as  a  means  of  conserving  the  health 
of  the  city,  under  tbe  general  power  conferred 
to  prevent  and  abate  nuisances.  Id, 

9.  The  negligence  of  city  employes  in  leav- 
ing  uncovered  an  excavation  in  a  street,  made 
by  them  under  direction  of  the  superintendent 
of  the  city  waterworks,  for  the  purpose  of 
connecting  a  private  house  with  the  street 
main,  makes  the  city  liable,  although  tbe  work 
was  done  at  the  request  of  a  private  contractor 
who  had  agreed  with  the  owner  of  the  house 
to  do  the  work.     Wileon  v.  Troy  (N.  Y.)    449 

10.  The  duty  of  providing  and  maintain- 
ing a  city  hall  for  the  use  of  the  city  officers 
is  a  public  and  governmental  use,  for  the 
negligence  of  its  agents  in  the  discharge  of 
which  the  city  of  St.  Paul,  Minnesota,  is  not 
liable  in  a  private  action.  Snider  v.  St.  Paul 
(Minn.)  151 

Notes  and  Briefs. 

Municipal  corporations;  municipal  contracts 
for  work  or  articles  which  embody  a  patented 
invention.  45 

Validity  of  vote  of  common  council  or  simi- 
lar body  as  affected  by  personal  interest  of 
membera.  867 

NEGLIGENCE.    See   also  Bathing  Re- 
sort; Carriers,  8. 

1.  The  question  whether  or  not  the  result 
could  have  been  anticipated  is  not  the  test  of 
liability  for  an  act  which  is  negligence  per  se, 
but  the  person  guilty  of  it  is  equally  liable  for 
its  consequences  whether  he  could  have  fore- 
seen them  or  not  Selliek  v.  Lake  Sfiore  <t  M. 
S.  B.  Co.  (Mich.)  154 

2.  A  higher  degree  of  care  and  vigilance  is 
required  in  dealing  with  a  dan^rous  agency 
than  in  the  ordinary  affairs  of  life  or  business 
which  involve  little  or  no  risk  of  injury  to 
persons  or  property.  KoeUcfi  v.  Philadelphia 
Co.  (Pa.)  759 

8.  Failure  to  provide   a  stopcock   in   the 

?>ipe  connecting  an  oil  tank  with  burners  used 
or  firing  a  brick  kiln  may  be  found  by  the  jury 
to  be  negligence,  notwithstanding  there  was 
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a  sbut-ofF  at  each  of  the  burners  and  one  on  the 
tank,  where  the  tube  adjacent  to  each  burner 
was  by  reason  of  its  construction  liable  to  crack 
and  allow  the  oil  to  escape,  which  in  such  case 
would  ignite  and  render  approach  to  the  burn- 
er impossible  because  of  the  heat,  and  the  valve 
on  the  tank  could  not  be  turned  without  a  me- 
chanical appliance,  while  in  case  the  flow  of 
the  oil  was  not  stopped  a  conflagration  and  ex- 
plosion of  the  tank  would  be  probable.  Pull- 
man's Palace-Car  Go.  v.  Laaek  (111.)  215 

4.  Contributory  negligence  fairly  imputable 
to  the  plaintiff  according  to  his  own  evidence 
will  defeat  his  right  of  action  for  an  injurv  re- 
sulting from  negligence  of  the  defendSuit. 
Butcher  v.  We»t  Virginia  <ft  P,  R.  Co.  ( W.  Va.) 

619 

5.  Persons  are  justified  in  assumins^  greater 
risks  to  protect  human  life  than  would  be  sanc- 
tioned in  other  circumstances.  Sekroeder  v. 
Chicoifo  d  A.  R.  Co.  (Mo.)  837 

Notes  and  Briefs. 

Negligence;  what  constitutes.  509 

NEGLIGENT  SUPERIORS. 

Notes  aud  Briefs.  828 

NEGROES.     See   Carriers,    22;    Civil 
Rights;  Constitutional  Law.  2. 

NEWSPAPER.    See  Sunday. 

NEW  TRIAL.    See  also  Appeal  and  Er- 
ror, 7. 

1.  A  right  to  a  new  trial  as  matter  of  law  is 
not  lost  by  failure  to  take  the  statutory  course 
to  remove  from  the  panel  a  juror  who  is  relat- 
ed to  the  parties  within  such  a  degree  as  to  be 
by  statute  disqualified  to  sit,  if  knowledge  of 
the  relationship  is  not  obtained  until  after  the 
trial.    JeweiU  v.  JeweU  (Me.)  473 

2.  A  principal  cause  of  challenge  to  a 
Juror,  which  was  not  known,  and  was  not  and 
could  not  have  been  known  by  the  exercise  of 
ordinary  diligence,  until  after  the  verdict,  will 
not  require  a  new  trial  of  a  criminal  case, 
imless  inlustice  resulted  to  the  prisoner  from 
the  fact  that  such  juror  served;  and  in  deter- 
mining this  the  court  should  look  only  to  the 
evidence  touching  such  cause  of  challenge,  and 
not  to  that  as  to  the  prisoner's  guilt.  Slate  v. 
Harrison  (W.  Va.)  224 

8.  To  set  aside  a  verdict  because  of  an 
opinion  entertained  by  a  juror  before  he  was 
sworn,  it  must  appear  to  have  been,  not  merely 
unsubstantial  ana  hypothetical,  but  such  as 
would  have  excluded  him  If  it  had  been  known 
before  he  was  swarn.  Id. 

4.  Mere  business  conversation  by  a  juror 
with  another  person,  entirely  foreign  to  the 
case  on  trial.  In  the  presence  and  hearing  of 
the  sheiifl  and  other  jurors,  will  not  avoid  the 
verdict.  Id. 

6.  A  mere  separation  of  the  Jury  will  not 
entitle  a  person  to  a  new  trial,  although  in  a 
criminal  case  where  there  has  been  an  im- 
proper separation  the  State  has  the  burden  of 
showing  beyond  reasonable  doubt  that  no  in- 
jury resulted  therefrom  to  the  prisoner.       Id. 
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6.  The  testimony  of  jurors  may  be  re- 
ceived to  disprove  or  explain  any  separatioD. 
misconduct,  or  irregularity,  but  not  to  show 
their  motives  or  that  they  were  influenced  by 
any  admitted  fact.  Id. 

7.  Other  grounds  for  a  new  trial  cannot 
be  filed  after  a  motion  for  a  new  trial  has  been 
overruled  and  after  the  expiration  of  the  three 
days  allowed  for  filing  such  grounds  by  Kv. 
Code,  §  842.  Kentucky  C.  R.  Co.  v.  Smith 
<Ky.)  63 

Notes  and  Brief& 

New  trial;  disqualification  of  juroras  noond 
for;  general  statement  of  the  law;  waiver  of 
objection  by  silence;  ignorance  of  disqualifica- 
tion; neglect  to  make  inquiries  as  affecdnc 
party's  right;  objections  on  the  ground  of 
juror's  affe;  alienage;  want  of  property  (Qualifi- 
cation; irregularities  of  selection;  bias  of 
jurors:  relationship;  preconceived  opinions; 
juror  having  served  on  grand  Jury;  conceal- 
ment of  interest  by  juror;  preponderance  of 
evidence  to  show  bias;  criminality  of  juror.  473 

NOTARY. 

The  ofilce  of  notary  public  is  a  dvM 
office  of  profit  which  cannot  be  held  by  a  per- 
son holding  the  office  of  receiver  of  the  United 
States  land  office,  under  Nev.  Const,  art.  4,  §  9, 
providing  that  no  person  holding  any  lucrative 
office  under  the  United  States  shall  be  eligible 
to  any  civil  office  of  profit  in  the  state.  Sale, 
JSummerfteld,  v.  Clarke  (Nev.)  813 

NOTICE.  See  Highways,  4;  Motions,  1; 
Taxes,  0. 

NUISANCES.  See  also  Buildinqs,  1; 
Damages,  5;  Equrrv,  2;  Estofpel,  5; 
Fisheries;  Injunction,  6. 

1.  A  nuisance  cannot  be  abated  with  or 
without  legal  process,  if  it  has  been  discontin- 
ued and  has  not  been  renewed  when  proceed- 
ings are  begun  against  it  State,  Rhodes,  v. 
Saunders  (N.  H.)  »46 

2.  The  use,  in  burning  brick,  of  a  proces 
that  generates  noiious  gases  which  axe  wafted 
upon  adjacent  land,  injuring  and  destroying 
growing  crops  of  wheat,  is  a  nuisance  that  will 
render  a  brick  companv  using  the  process  liable 
for  the  damages  to  the  owner  of  the  wheat. 
Fogarty  v.  Junction  City  Pressed  Brick  0>. 
(Kan.)  756 

Notes  and  Briefs. 

Nuisance;  private  remedy  for.  558 

By  use  of  neighboring  property.  756 

NUNOiPRO  tunc.    See  JtrDGMXNT,  1. 

OCCUPTINOfCLAIMANT&  See 
Courts,  10;  •Improvbmibkts^  1,  8;  In- 
junction/4 

OFFICERS.    See  also  Counties,  1. 

1.  Members  of  a  state  board  of  taxation  ure 
not  judicial  officers  within  a  constitutional 
provision  requiring  judicial  officers  to  l« 
elected  by  the  people.  Clewland,  C.  C.  d  ^'^ 
L.  R.  Co.  V.  Backus  <Ind.)  7^9 
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2.  Ad  appointment  to  fill  an  office,  of  which 
the  incumbent  has  been  suspended  under  Fla. 
Const,  art.  4,  §  15,  can  be  only  for  the  remain- 
der of  the  pending  term  and  until  the  qualifi- 
cation of  a  successor.    Advisory  Opinion  (Fla.) 

8.  A  suspension  from  office  and  the  appoint- 
ment of  another  to  fill  the  office  under  Fla. 
Const,  art.  4,  §  15,  do  not  affect  the  suspended 
officer's  right  to  qualify  for  or  exercise  the 
duties  of  a  succeeding  term  of  the  same  office, 
nor  prevent  the  governor  succeeding  the  one 
who  made  the  suspension  from  commissioning 
the  suspended  officer  for  the  new  term.       Id. 

4.  One  elected  or  appointed  to  an  office 
under  an  unconstitutional  statute  before  it  is 
adjudged  to  be  so  is  an  officer  de  facto.  Parker 
V.  State,  Powell  (Ind.)  667 

5.  Whether  or  not  a  tax  collector  was 
^ilty  of  such  neglect  of  duty  in  not  receiving 
poll  taxes  on  a  certain  day  on  which  electors 
had  the  right  to  pay  them  to  qualify  for  an 
election  as  will  justify  his  suspension  from  of- 
fice is  a  question  for  the  governor  under  the 
Plorida  Constitution.  State,  A ttomey-  General, 
V.  Johnson  (Fla.)  410 

6.  The  suspension  of  an  officer  by  the 
governor  for  neglect  of  duty  may  be  made, 
under  the  Florida  Constitution,  without  previ- 
ous notice  of  the  charge  against  him;  but  the 
officer  has  a  constitutional  right  to  notice  of 
the  cause  and  of  a  hearing  on  such  charges, 
and  to  reinstatement  if  they  are  not  sustained 
by  the  evidence.  ♦  Id, 

7.  The  suspension  of  an  officer  for  neglect 
of  duty,  whether  it  is  to  be  considered  as  an 
exercise  of  judicial  or  administrative  author- 
ity, is  vested  in  the  governor  by  the  Florida 
Constitution.  Id. 

8.  The  term  "eligible."  in  Nev.  Const,  art. 
4.  ^  0,  providing  that  United  States  officers 
shall  not  be  eligible  to  civil  office  in  the  state, 
applies  to  appointive,  as  well  as  to  elective, 
offices.    State,  Summerfield,  v.  Clarke  (Nev.) 

818 
Notes  and  Briefs. 

Officers;  who  are.  818 

Power  of  removal  and  suspension.  410 

Validity  of  agreements  extending  beyond 


term. 

OIL.    See  Nboligence,  8. 

OPTION.    See  Action  or  Suit,  8. 
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Before  land  purchased  by  a  city  for  a  park 
has  been  actually  dedicated  to  the  public  use 
the  city  may  convey  it  to  a  railroad  company 
for  a  yard  and  depot  grounds,  if  no  limitation 
or  restriction  as  to  alienation  was  inserted  in 
the  deed  to  it.  Fort  Wayne  v.  Lake  Shore  d 
M.  8.  R,  Co.  (Ind.)  867 

PARLIAMENTARY   LAW.     See  also 
Municipal  Corporations,  5. 

Notes  and  Briefs. 

Parliamentary  law;  effect  of  personal  interest 
on  validity  of  vote.  867 
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PARENT  AND  CHILD.    See  Infants. 

PARTIES.     See   Action   or   Suit,   4-6; 
Mandamus,  8. 

PARTNERSHIP.      iSee    Husband  and 
WiFB,  1,  2. 

PATENTS.      See   Municipal    Corpora- 
tions, Notes  and  Briefs. 

PAYMENT. 

A  direction  by  the  maker  of  notes  t^  an 
agent  to  apply  money  in  his  hands  to  the  pay- 
ment of  the  notes,  which  the  agent  holds  as 
agent  for  the  payee,  does  not  of  itself  consti- 
tute or  have  the  effect  of  such  an  application 
of  the  money.    Moore  v.  Norman  (Minn.)  859 

PENALTY.      See    also    Constitutional 
Law,  4;  Fine;  Railroads,  8. 

More  than  one  penalty  can  be  incurred  by 
violating  the  Indiana  Act  of  1889  which  re- 
quires a  report  at  each  railroad  station  at  which 
there  is  a  telegraph  office  as  to  whether  trains 
are  on  time,  and  provides  that  "for  each  viola- 
tion*' in  failing  to  report  or  making  a  false  re- 
port a  penalty  may  be  recovered;  but  there 
can  be  onlv  one  forfeiture  as  to  one  train  at 
any  particular  station  on  the  same  trip.  State 
V.  Indiana  db  i.  8.  B.  Co.  (Ind.)  502 

PERPETUITIES. 

An  unlawful  perpetuity  is  not  created  by  a 
provision  that  executors  shall  seU  all  the  real 
estate  as  soon  as  may  be  conveniently  done  fil- 
ter testator's  death.    Hope  v.  Brewer  (N.  Y.) 

458 

PHYSICIANS.    See  also  Judgment,  b. 

1.  The  employment  of  a  physician  continues 
while  sickness  lasts,  unless  put  an  end  to  by  the 
assent  of  the  parties  or  revoked  by  the  express 
dismissal  of  the  physician.  Laweon  v.  Cona- 
way  (W.  Va.)  637 

%.  The  mere  failure  to  effect  a  cure  does  not 
even  raise  a  presumption  of  a  want  of  proper 
care,  skill,  and  diligence  in  a  physician.       Id. 

8.  A  physician  does  not  ensure  that  his  treat- 
ment will  be  successful,  but  he  is  bound  to 
bestow  such  reasonable  ordinary  care,  skUl, 
and  diligence  as  physicians  in  the  same  neigh- 
borhood, in  the  same  general  line  of  practice, 
ordinarily  have  and  exercise  in  like  cases.    Id, 

Notes  and  Briefs. 

Physicians;  liability  for  malpractice.      627 

PLEADING. 

1.  Plaintiff  in  an  action  upon  a  warranty 
cannot  recover  interest  for  a  longer  period  than 
asked  in  his  petition.  Winney  v.  Sandtoich 
Mfg.  Co.  (Iowa)  524 

2.  A  plea  defectively  verified  may  be  ver- 
ified in  open  court  at  the  trial,  under  Ga.  Code, 
§  8479,  relating  to  amendments,  and  U.  S. 
Rev.  Stat.  §  054,  permitting  the  amendment, 
at  any  time,  of  any  defect  in  process  or  plead- 
ings. Bank  of  Edgefield  v.  Farmers  Co-  Op,  Mfg. 
Co.  (C.  C.  App.  5th  C.)  201 
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8.  A  petitioner  who  has  no  cause  of  action 
has  no  ngbt  to  compel  answers  to  interrog- 
atories. Van  WalierB  v.  Marion  County  m. 
qf  Children'i  Quardians  (Ind.)  481 

4.  An  allegation  in  a  suit  to  recover  an 
overcbarge  01  freight,  that  an  excess  was  paid, 
authorizes  an  inference  that  it  was  paid  by  the 
shipper, — at  least  as  against  a  demurrer. 
LmimUe,  E,  db  St.  L.  Consol,  R,  Co.  v.  WiU 
9on  (Ind.)  106 

5.  The  invalidity,  on  the  grounds  of  pub< 
lie  policy,  of  a  contract  by  a  city  with  a  rail- 
road company,  will  be  considered  by  the  court 
in  an  action  to  enforce  it,  although  such 
invalidity  is  not  pleaded.  New  Haven  v.  Netc 
Haven  A  D.  B.  Co.  (Conn.)  256 

6.  A  demurrer  to  a  complaint  by  a  city 
upon  a  contract  between  it  and  a  railroad  com- 
pany, by  which  it  consents  to  the  closing  of 
certain  streets  on  condition  that  the  company 
pays  to  thirty-flve  difTerent  property -holders 
injured  thereby  the  damages  sustained,  must 
be  sustained,  even  if  such  property-holders 
have  any  rieht  of  action  thereunder,  since  such 
right  would  be  several,  and  not  joint,  and  the 
court  is  not  required  to  select  and  substitute 
one  of  the  thirty-five  claimants  in  place  of 
the  city.  Id. 

7.  The  difference  between  a  complaint  and 
a  receipt  attached  as  an  exhibit,  in  respect  to 
the  date  of  a  payment,  does  not  make  the  com- 
plaint demurrable.  Briekeon  v.  Brookings 
County  (8.  D.)  347 

8.  A  petition  against  a  foreign  corporation, 
showing  that  defendant  had  no  agent  within 
the  state  upon  whom  personal  service  could  be 
had  between  the  inception  of  the  risht  and  the 
commencement  of  the  action,  is  not  demurrable 
on  the  ground  that  the  cause  of  action  is 
barred.     Winney  v.  Sandwich  Mfg.  Co,  (Iowa) 

524 

POND.    See   Boundaries,  2,  3;  Waters, 
6,  7,  Notes  aud  Briefs. 

POOR.    See  Counties,  1. 

PRACTICAL  JOKE.    See  Trial,  11. 

PRESCRIPTION.    See  WA^rsRs,  1. 

PRESUMPTION.    See  Appeal  Ain>  Er- 
ror, 4. 

PRINCIPAL  AND  AGENT.    See   also 
Checks,  1. 

Notes  and  Briefs. 

Principal  and  agent;  extent  of  authority 
conferred  upon  traveling  salesman;  authority 
to  collect  payment;  effect  of  agent's  possession 
of  goods;  authority  to  accept  payment  in  any- 
thing else  than  money:  authority  to  pledge 
principars  credit  for  traveling  expenses;  au- 
thority to  sell  samples;  other  cases  relating  to 
the  powers  of  drummers.  668 

PRIVATE    RIGHTS.    See   Constitu- 
tional Law,  Notes  and  Briefs. 
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PROXIMATE  CAUSE.    See  also  Raii^ 
roads,  18,  14 

1.  The  continued  flow  of  burning  oi]» 
which  would  have  been  at  once  checked  ex- 
cept for  the  mast^s  negligent  failure  to  pro- 
vide the  usual  facilities  for  cutting  off  the  sup- 
ply, is  the  proximate  cause  which  will  render 
him  liable  in  case  of  injurv  resulting  there- 
from to  a  servant,  although  this  would  not 
have  happened  if  a  fellow  servant  had  not  also 
been  negligent  in  failing  to  cut  off  the  supply 
by  the  use  of  the  less  wiequate  facilities  that 
did  exist.  Pullman's  Palaoe-Car  Co.  v.  Laaik 
(Dl.)  215 

3.  The  negligence  of  a  city  in  leaving  a  street 
in  an  unsafe  condition  is  legally  the  proximate 
cause  of  an  injury  which  resulted  therefrom  to 
a  traveler,  although  it  would  not  have  occurred 
except  for  the  running  away  of  a  horse  which 
became  frightened  and  unmanageable  because 
the  bit  of  the  bridle  became  loosened,  if  there 
was  no  negligence  on  the  part  of  the  traveler. 
Miet  V.  mufdt  (111. )  750 

PUBLICATION*    See  Holiday. 

PUBLIC     BUSINESS.     See   Markets: 
Stock  and  Produce  Exchange,  1. 

PUBLIC  IMPROVEMENTS.    See  also 
Eminent  Domain,  2. 

Assessment  by  special  taxation  is  not  justi- 
fied by  §  58  of  the  Illinois  City  and  Village 
Act,  providing  that  in  condemnation  proceed- 
ings  on  supplemental  petition  an  assessment 
may  be  made  to  raise  the  amount  necessaiy  to 
pay  the  compensation  and  damages  awarded. 
Bloomington  v.  Latham  (111.)  497 

Notes  and  Bhtefs. 

Public  improvements;. validity  of  assess- 
ments for.  487 

PUBLIC  LANDS.    See  Waters,  11. 

PUBLIC    MONEYS.      See    Affrofbia- 

TIONS. 

PUNISHMENT.    See  Criminal  Law,  4. 

RAILROAD  COMMISSIONERS.    See 

also  Constitutional  Law,  8. 

1.  The  details  of  practice  and  pleading 
may  be  supplied  by  a  railroad  commission 
which  is  constituted  a  court  of  record,  under 
the  inherent  power  of  every  court  of  record  to 
make  such  rules,  not  inconsistent  with  the  law,. 
as  are  necessary  to  the  exercise  of  the  powers 
conferred  upon  it.  AUantie  Exp.  Co.  v.  Wil- 
mington iSf  W.  B.  Co.  (N.  C.)  39a 

2.  Authority  \b  given  to  the  railroad  com- 
mission to  hear  and  determine  complaints  of 
unjust  discriminations  and  preferences,  under 
the  North  Carolina  Railroad  Commission  Act,, 
which  expresslv  provides  that  if  a  railroad 
company  is  guilty  of  a  violation  of  the  rules  of 
the  commission,  and  after  due  notice  of  such 
violation  does  not  make  full  recompense  for 
the  wrong  or  injury  done,  it  shall  incur  a 
penalty,  and  also  constitutes  such  commi88lo& 
a  court  of  record.  Id^ 


Railboabb;  Rbal  Propbbty. 
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RAILROADS.  See  also  Commerce,  2,  8; 
Constitutional  Law,  8.  9;  Contracts, 
6;  Eminent  Domain,  6, 7;  Highways,  2, 
8;  Injunction,  2;  Penalty. 

1.  A  statute  proYiding  that  a  "corporation, 
compaoY,  or  person/'  operating  a  railroad, 
shall  place  in  the  passenger  depot  of  such 
* 'company"  a  blackboard   upon  which  such 

*  'company  or  person"  shall  cause  to  be  written 
the  fact  as  to  whether  trains  are  on  time,  is 
clearly  intended  to  apply  to  corporations,  as 
well  as  natural   persons,  although  the  word 

*  'coiporation"  is  not  repeated  in  each  clause. 
State  Y.  Indiana  db  I.  8.  B.  Co.  (Ind.)         602 

2.  The  words  "each  passenger  depot  .  .  . 
located  at  any  station  ...  at  which  there 
is  a  telegraph  office,"  at  which  a  railroad  com- 
pany is  required  by  Ind.  Act  1889  to  proYide 
a  blackboard  on  which  shall  be  stated  whether 
a  train  is  on  time  or  not,  do  not  mean  ngerely 
the  station-house  for  passengers,  but  include 
eyery  station  where  a  train  stops,  if  there  is  a 
telegraph  office  at  such  point  at  which  infor- 
mation is  receiYed  as  to  the  arriYal  of  trains  at 
such  stopping  place.  Id. 

8.  The  penalty  for  failure  to  report  on  a 
blackboard  the  time  of  the  arrival  of  trains, 
proYided  by  Ind.  Act  1889,  §  2,  cannot  be 
aYOided  by  the  failure  to  provide  a  blackboard, 
which  is  expressly  required  td  be  done  by  §  1 
of  the  Act.  Id, 

4.  Injury  to  a  colt  by  running  into  a 
barbed-wire  fence  along  a  railroad  when 
frightened  off  the  track  by  a  train  whistle  does 
not  make  the  railroad  company  liable,  although 
the  colt  got  upon  the  track  through  defects  in 
the  fence,  where  the  railroad  company  is  not 
required  by  statute  to  fence  out  stock.  8t. 
Lcui$,  I.  if.  cfc  8.  B.  Co.  Y.  Ferguson  (Ark.)  110 

5.  The  omission  of  a  required  warning  sig- 
nal is  CYidenceof  negligence  in  running  a  train. 
IhoDon  Y.  Chicago  4b  A.  R.  Co.  (Mo.)  792 

6.  No  statute  is  necessary  to  make  a  railroad 
company  liable  for  failure  to  run  trains  with 
care  and  caution  at  a  highway  crossing; 
and  the  duty  of  the  comimny  may  require  due 
warning  of  the  approach  of  the  train  by  whistle 
or  bell  or  in  some  other  way.  Vandewater  y. 
New  York  d  N.  B.  R.  Co.  (N.  Y.)  771 

7.  The  failure  of  an  engineer  to  giYe  signals 
required  by  statute  at  ahu^hway  crossing  does 
not,  as  matter  of  law,  make  the  railroad  com- 
pany liable  for  neglect  of  duty,  where  the  pro- 
Yisions  of  the  statute  impose  the  duty  upon  the 
engineer  and  make  him  liable  for  a  misde- 
meanor if  he  fails  to  comply  therewith.        Id. 

8.  Extraordinary  care  must  be  shown  by 
a  railroad  company  in  the  use  of  its  tracks  on 
one  of  the  principal  streets  of  a  city,  which  is 
constantly  used  for  street  traYcl  and  in  which 
there  are.  three  tracks,  in  order  to  exempt  it 
from  liability  for  injuring  travelers  on  the 
street.    Kentucky  C.  R.  Co.  y.  Smith  (Ky.)  68 

9.  The  Jury  may  properly  find  a  railroad 
company  guilty  of  negligence  in  making  a  fly- 
ing switch  across  a  highway  from  which  the 
Yiew  of  its  tracks  is  somewhat  obstructed, — 
especially  where  the  trainmen  saw  a  top  car- 
riage approaching  the  crossing,  at  which  there 
was  no  means  of  warning  the  traYeler,  and  the 
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tracks  formed  an  acute  angle  with  the  high- 
way so  that  the  train  came  ujp  behind  the 
carriage.     York  y.  Maine  C.  R,  Co.  (Me.)     60 

10.  Negligence  of  a  railroad  company  in 
making  a  flying  switch  across  one  of  the  prin- 
cipal streets  without  any  watchman  at  the 
crossing  or  any  lookout  on  the  front  of  the  cars, 
which  are  being  pushed  by  an  eqgine  60  feet 
away,  although  the  bell  is  ringing,  is  so  gross 
as  to  make  the  railroad  company  liable  for  in- 
jury to  aboY  thirteen  years  old  who  is  struck 
at  the  crossing  just  after  he  has  got  out  of  the 
way  of  a  train  going  in  the  other  direction  on 
a  parallel  track,  cYen  if  he  was  guilty  of  ordi- 
nary negligence  and  was  engaged  at  the  time 
in  picking  up  pebbles  from  the  street  and  ex- 
amining them.  Kentucky  C.  R.  Co.  v.  Smith 
(Ky.)  68 

11.  A  traveler  on  a  public  road  cannot  re- 
cover against  a  railroad  company  for  injuries 
recelYea  at  a  crossing,  if  his  own  negligence  in 
any  degree  contributed  to  the  injury,  unless 
the  defendant,  haYing  opportunitY  to  avert  the 
danger  after  becoming  aware  of  it,  fails  to  use 
ordinary  caution  to  do  so.  Butcher  v.  West 
Virginia  eft  P.  R.  Co.  (W.  Va.)  619 

12.  The  jury  may  properly  find  due  care  on 
the  part  of  a  traYeler  on  a  highway  who,  upon 
neanng  a  railroad  crossing,  becomes  aware  of 
the  approach  of  a  train  thereto,  although  after 
seeing  the  engine  and  seYcral  cars  cross  the 
highway  he  attempts  to  cross  the  tracks  with- 
out looking  out  for  other  cars  which  may  haYe 
been  cut  off  from  the  train  for  the  purpose  of 
making  a  flying  switch.  York  y.  Maine  C.  R. 
Co.  (Me,)  60 

18.  The  failure  of  a  railroad  company  to 
giYe  the  signals  required  by  law  at  a  crossing 
must  be  the  proximate  cause  of  an  injury  in 
order  to  make  the  company  liable  therefor. 
Butcher  y.  West  Virginia  ds  P.  R.  Co.  (W.  Va.) 

619 

14.  The  obstruction  of  a  railroad  crossing 
by  a  freight  train  for  a  time  longer  than  the 
statute  aflows  may  be  a  concurrent  cause  with 
smoke,  steam,  and  noise  of  another  train  in 
frightening  a  team  which  is  waitin<^  to  cross^ 
and  render  the  railroad  company  liable  for  the 
damages  thus  occasioned,  where  the  team 
would  not  haYe  been  frightened  by  the  other 
train  if  it  had  not  been  concealed  from  view 
by  the  freight  train  which  obstructed  the  cross- 
ing. 8eUtck  Y.  Lake  8/iore  df  M.  8.  R.  Co. 
(Mich.)  154 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

Railroad;  negligenceof  railroad  company  in 
respect  to  flying  switches  or  detached  cars 
moving  by  their  own  momentum;  contributory 
negligence.  68. 

Liability  for  obstructing  highway  crossings. 

154 

519 
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Necessity  of  signals  at  crossings. 
Liability  for  failure  to  give  signals. 


REAL  PROPERTY. 

Notes  and  Briefs. 

Real  property ;  power  to  cut  off  contingent 

interests.  881 

When  remainder  under  trust  is  vested.    881 
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RECITAL.    See  Ck)TEif  ant. 

RECORD.    See  Appeal  ahd  Ebrob,  8. 

REHEARING.    See  Appeal  Ain>  Ebrob, 
1^15;  CouBTS,  1. 


Subjects  discussed  and  points  decided.     806 

SALE.    See  also  Action  ob  Suit,  8. 

1.  On  the  passing  of  title  under  a  con- 
ditional sale  by  the  vendor's  election,  no  lien 
or  incumbrance  enures  to  his  benefit  for  any 
unpaid  portion  of  the  purchase  money.  Cr<nnp- 
Um  Y.  Bea^  (Conn.)  187 

2.  There  can  be  no  contract  which  shall 
give  to  one  party  all  the  benefits,  and  to  the 
other,  as  well  as  the  public,  all  the  burdens  of 
both  a  conditional  sale  and  a  chattel  mortgage. 

2.  A  contract  for  the  sale  of  a  oertain 
number  of  "merchantable  brick"  which  are 
not  yet  segregated,  but  which  are  to  be  taken 
from  a  kiln  containing  a  larger  number,  some 
of  which  are  unmerchantable,  does  not  pass 
the  title  although  the  pur<^ase  price  is  iwid. 
Anderwn  v.  Cr^  (Wash.)  419 


Notes  and  Bbiefb. 
Sale;  when  title  passes. 


419 


SCHOOLS.    See  Cotjntibb,  2. 

SEAMEN. 

Notes  and  Bbikfs. 
Seamen;  exemption  of  wages  of.  810 

SERVICE.    See  also  Holiday;  Motions; 
Time;  Wbit  and  Pbocesb. 

Notes  and  Bbiefs. 

SerYlce;  of  process,  when  valid.  498 

Validity  of;  other  than  personal.  500 

SET-OFF    AND    COUNTERCLAIM. 

See  EXECUTOBS  and  ADSflNISTBATOBS. 


SIPECIFIC    PERFORMANCE.!  See 

^m^Vendob  and  Pubchasbb,  2. 

SPENDTHRIFT     TRUSTS.      See 

Tbusts,  4. 

STATUTE  OF  FRAUDS.  See  Bills 
AND  Notes,  6;  Contbacts,  Notes  and 
Bbiefs. 

STATUTES.  See  also  Coubts,  6;  Manda- 
mus, 2. 

I?  1.  Constitutional  requirements  as  to  a  YOte 
on  the  "final  passage"  of  a  bill  apply  to  amend- 
ments concurred  in,  after  the  bill  had  passed 
both  Houses,  by  the  House  in  which  the  bill 
was  originally  passed.  Norman  y.  Kentudcy 
Bd,  of  Managers  of  World: s  Col,  Expo.  (Ky.) 

556 
3.  The  title  "An  Act  in  Relation  to  the 
Formation  of  Co-.  peratlYe  Associations''  suffl- 
^L.R.  A. 


ciently  expresses  the  purpose  of  a  statute  to 
authorize  corporations  of  "trade,  or  of  carry- 
ing on  aify  lawful  mechanical,  manufafftor- 
ing,  or  agricultural  business."  Finnegan  y. 
Knights  o/  Labor  Eldg,  Asso.  (Minn.)  778 

8.  Courts  will  look  to  all  parts  of  a  statute 
to  determine  the  legislatiYe  purpose  and  in- 
tent Clef)dand,  C.  C.  db  St.  L  B.  Go.  y. 
Backus  (Ind.)  729 

4.  A  statute  which  will  admit  of  two  inter- 
pretations, one  Yalid  and  the  other  invalid, 
will  receiYe  the  interpretation  sustaining  its 
Yalidity.  JUL 

5.  An  entire  statute  must  be  construed  to- 
gether and  effect  given  to  eveir  part  of  it,  if 
this  can  be  done  without  manifestly  violadng 
the  intent  of  the  Legislature.  l£ 

6.  The  rule  that  penal  statutes  are  to  re- 
ceive a  strict  construction  is  not  violated  by 
taking  the  common-sense  view  of  the  statute 
as  a  whole,  and  eivlng  effect  to  the  object  of 
the  Legislature  if  a  reasonable  oonstmcaon  of 
the  words  permits  it.  iitaie  v.  Indiana  d  L 
8.  B,  Co.  (Ind.)  602 

7.  The  amendment  of  a  statute  "so  as  to 
read  as  follows"  does  not  operate  as  a  repeal 
of  provisions  which  are  not  retained  in  the 
same  precise  words,  if  they  are  substantiallv 
re-enacted  in  equivalent  words.  Be  Primes 
Estate  (N.  Y.)  718 

STOCK    AND    PBODUCE    EX. 
CHANGE*    See  also  AsaociATiONa. 

1.  The  fact  that  a  livestock  market  owned 
by  a  private  corporation  is  the  largest  in  the 
world  does  not  make  the  business  therein  of  an 
incorporated  stock  exchange  which  has  no  cor- 
porate relation  with  the  market  company  a 
public  business,  such  that  the  exchange  can  be 
compelled  to  deal  with  all  persons  at  that  mar- 
ket without  discrimination.  American  Live- 
stock Commission  Co.  v.  Chicago  Livestock  Euk, 
(lU.)  190 

2.  The  transfer  to  a  corporation  by  its 
former  manager,  of  a  certificate  of  membership 
in  an  incorporated  exchange  which  he  held 
merely  as  its  representative,  and  the  request  of 
the  corporation  that  a  oerUflcate  be  issued  to 
its  present  manager,  do  not-  give  the  corpora- 
tion or  its  new  manager  any  rights  as  a  mem- 
ber of  such  exchange,  where  the  rules  of  the 
latter  require  a  formal  application  for  member- 
ship, witn  payment  of  an  initiation  fee  and  an 
approval  of  the  new  member  by  the  board  of 
directors.  Id. 

Notes  and  Bbiefs. 

Stock  exchange;  rights  as  to  re1ecd<>n  of 
members.  194 

STREET  RAILWAYS.    See  Cabbiers* 
6-9 ;  EviDKNCE.  87. 

SUNDAY. 

Selling  Sunday  newspapers  is  not  a  work  of 
necessity  or  cbuity  within  a  proviso  except- 
ing such  works  from  the  operauon  of  a  statute 
imposing  a  penalty  for  doing  and  performing 
worldly  employment  on  Sunday.  Com.  v. 
Matthews  (Pa.)  7(a 


SUFEBIOR  EhFLOYEB;  TaXES. 
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Notes  and  Bribfb. 
Sunday  ;  what  are  works  of  necessity.     761 

SUPERIOR  EMPLOYES. 

Notes  and  Briefs.  827 

TAXES*  See  also  Assignment  ;  Constitxt- 
tional  Law,  11 :  Courts,  4 ;  Mortgage, 
1 

1.  "The  principal  office  or  place  of  business" 
for  the  purpose  of  taxation  under  the  Wiscon- 
sin statutes,  of  a  corporation  owning  and  em- 
ploying a  large  number  of  vessels,  is  at  the  of- 
:fice  of  a  firm  of  agents  one  of  whom  is  the 
president  and  the  other  the  secretary  of  the 
company,  where  all  the  business  of  the  com- 
pany, except  the  annual  and  special  meetings 
of  stockholders  for  the  election  of  directors 
and  the  annual  meeting  of  the  directors  to 
«lect  officers,  is  conducted  by  such  agents, 
although  such  elections  are  held  in  another 
place  which  is  designated  as  its  principal  of- 
fice in  its  ai'ticles  of  association  by  an  un- 
authorized provision,  as  the  statute  only  re 
quired  tbem  to  ^tate  "the  name  and  location 
of  such  corporation.  Milwaukee  Steamship 
Co.  V.  Milwaukee  (Wis.)  868 

2.  Interstate  commerce  is  not  taxed  by  a 
state  tax  on  the  track  of  a  railroad  company 
within  the  state  and  a  proportionate  part  of  its 
rolling-stock.  Cleveland,  C.  C  d  at  />.  R. 
Co,  V.  Backus  (Ind.)  .  729 

8.  A  constitutional  provision  for  uniform 
and  equal  taxation  is  complied  with  in  respect 
to  railroad  property,  when  the  same  basis  of 
assessment  is  fixed  for  all  such  property,  and 
the  same 'Tate  fixed  for  all  property  in  anv 
district  subject  to  taxation.  la. 

4.  Providing  for  the  assessment  of  railroad 
property  by  a  state  board,  while  other  property 
is  assessed  by  local  boards,  does  not  violate  a 
constitutional  provision  giving  the  Legislature 
power  to  "prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation."  Id. 

5.  The  Indiana  state  board  of  tax  commis- 
sioners for  the  assessment  of  railroad  property 
has  the  same  power  in  relation  to  the  property 
and  assessment  over  which  it  has  jurisdiction 
that  is  possessed  bv  county  boards  as  to  hear- 
ing grievances  ana  making  corrections.        Id. 

6.  Sufficient  notice  of  the  assessment  of  rail- 
road property  is  given  by  the  law  regulating 
the  assessment,  where  the  statute  itself  fixes 
the  time  of  the  meeting  for  grievances  and  cor- 
rections, and  also  requires  each  company  to 
furnish  a  schedule  of  its  property  for  use  in 
the  assessment.  Id. 

7.  The  costs  of  the  construction  of  a  railroad 
and  the  eouipment  thereof,  the  market  valu^ 
of  its  stocks  and  bonds,  and  its  gross  and  net 
earnings,  with  all  other  matters  appertaining 
thereto  that  will  assist  in  arriving  at  a  true  cash 
value  of  the  property,  are  proper  for  consider- 
ation in  determining  the  value  of  the  railroad 
property  for  taxation.  Id. 

8.  A  statute  providing  that  the  rolling-stock 
of  a  railroad  company  shall  be  listed  and  taxed 
in  the  several  counties,  etc.,  in  the  proportion 
that  the  main  track  in  such  county  bears  to 
the  total  length  of  the  main  track,  does  not 
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impose  double  taxation  on  the  ground  that 
values  of  rolling-stock  taxable  in  other  states 
are  imported  into  the  state  for  the  purpose  of 
taxation.  Id. 

9.  The  validity  of  a  tax  upon  a  mortgage 
interest  in  land  cannot  be  questioned  by  the 
mortgagee  on  the  ground  that  the  description 
in  the  assessment  varies  from  that  in  the  mort- 
gage, where  the  land  has  been  divided  into  lots 
and  blocks  and  the  assessment  description  com-  , 
plies  substantially  with  the  statutory  require- 
ments as  to  the  assessment  of  a  mortgage  in- 
tei'est  in  such  property,  and  is  sudciently 
particular  and  certiun  to  afford  the  mortgagee 
the  means  of  identification  without  being  mis- 
led, although  the  mortgage  describes  the  prop- 
erty with  reference  to  Sie  government  survey. 
San  Gabriel  VaUey  Land  3b  W.  Co,  v.  Witmer 
Bros.  Co.  (Cal.)  465 

10.  Mere  assignment  of  a  mortgage  before 
the  levy  of  the  tax  upon  the  mortgage  interes  t 
will  not  discharge  tbe  obligation  of  the  as- 
signor to  pay  the  tax,  if  the  assignment  was 
made  after  tbe  date  which  the  statute  fixes  for 
its  assessment.  Id. 

11.  The  exemption  from  taxation  of  educa- 
tioual  institutions  "and  tbe  grounds  attached 
.  .  .  necessary  for  their  proper  occupancy, 
use,  and  enjoyment,  and  not  leased  or  other- 
wise used  with  a  view  to  profit,"  extends  to 
houses  on  college  grounds  used  as  residences 
for  professors  without  charge  for  rent,  and 
which  have  never  been  leased  or  used  for 
profit,  but  does  not  extend  to  unimproved  and 
unused  land  partly  swampy  and  partly  covered 
with  timber,  constituting  a  part  of  the  college 
tract  of  40  acres,  although  at  some  indefinite 
future  time  it  mav  become  necessary  and  be 
used  as  a  place  of  recreation,  and  such  use  is 
contemplated.  Ramsey  County  v.  Maealaster 
College  (Minn.)  278 

Collateral  InheritaAce  %mx» 

12.  A  statute  conferring  upon  a  corporation 
a  limited  privilege  of  taking  and  holding  prop- 
erty in  the  state  does  not  relieve  it  from  a  leg- 
acy duty.    Be  Primes  Estate  (N.  Y.)  718 

18.  The  exemption  of  "  anv  religious,  edu- 
cational .  .  .  or  charitable  corporation,  or 
corporation  organized  for  .  .  .  other  than 
business  purposes,"  from  the  oollatlral  inherit- 
ance tax  by  i^.  Y.  Laws  1890,  chap.  ft68,  ex- 
tends only  to  domestic  corporations.  Id. 

14.  A  tax  on  the  right  of  succession  under  a 
will  or  devolution  in  case  of  intestacy  is  im- 
posed by  the  New  York  Collateral  Inheritance 
Tax  Law  of  1887,  chap.  713,  amending  the  Act 
of  1885,  chap.  488,  although  the  language  of  the 
statute  is  "all  property  which  shall  pass,  etc., 

.  .  .  shall  be  and  is  subject  to  a  tax." 
Be  Swifl^s  Estate  (N.  Y.)  709 

15.  Personal  property  of  a  resident  decedent, 
wheresoever  situated,  whether  within  or  with- 
out the  state,  is  subiect  to  the  New  York  Col- 
lateral Inheritance  Laws.  Id. 

16.  Real  estate  situated  out  of  the  state, 
owned  by  a  decedent  residing  in  the  state  at 
the  time  of  his  death,  is  not  subject  to  the  Col- 
lateral Inheritance  Tax  Laws  of  New  York 
even  after  it  has  been  converted  into  money 
which  is  in  the  hands  of  the  executors.        Id, 

17.  The  residuary  estate  is  not  subject  to  any 
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TEiirDER— Trial. 


deductioo  for  the  purpose  of  determiniDg  the 
collateral  inheritaDce  tax  payable  thereon,  be- 
cause of  a  proyisioD  of  the  will  directing  pay- 
ment of  the  tax  on  the  specific  legacies  as  an 
expense  of  administration.  Be  Sctffs  Estate 
(N.  Y.)  709 

NOTE8  AND  BrIBFB. 

Taxes;    place   of  taxation    of  corporation. 

858 

Yfilidity  of,  on  mortgaged  466 

On  collateral  inheritances.  709,  713 

TENDER. 

1.  A  tender  by  a  debtor  to  a  creditor  who 
in  good  faith  asserts  that  the  amount  tendered 
is  insufficient  is  not  good  if  coupled  with  con- 
ditions the  acceptance  of  which  will  involve 
an  admission  that  no  more  is  due.  Moore  v. 
Norman  (Minn.)  859 

2.  A  'demand  for  the  surrender  of  notes 
will  prevent  a  tender  from  being  effectual  so 
as  to  discharge  a  chattel  mortgage  securing  the 
notes,  where  the  creditor  in  good  faith  claims 
that  a  larger  sum  is  due.  Id, 

TIME. 

The  day  of  service  may  be  excluded 
and  the  return  day  included  m  computing  the 
six  days  before  the  time  of  appearance  required 
by  How.  cMich.)  Stat.  §  6827,  for  the  service 
of  a  summons.  People,  Ckaddoek,  v.  Barry 
(Mich.)  887 

TRIAL.    See  also  Equity,  2. 

1.  There  is  no  right  of  trial  by  jury  in  equity 
proceedings.  State,  E/todes,  v.  Saunders  (N. 
H.)  646 

2.  It  is  for  the  Jury  to  determine  whether, 
from  the  notoriety  attending  the  construction 
of  a  sewer,  a  gas  company  having  a  proper 
system  of  insi)ection  would  or  ought  to  have 
had  knowledge  of  a  leak  in  its  pipe  caused  by 
construction  of  the  sewer,  sooner  than  the  leak 
was  in  fact  discovered.  Koelsch  v.  Philadel- 
phia Co,  (Pa.)  759 

8.  The  jury  must  determine  whether  the 
plumber  or  the  city  was  responsible  for  the  acts 
of  laborers  in  leaving  unguarded  an  excavation 
made  in  the  street  to  connect  private  property 
with  the  city  water  main,  where  a  city  ordi- 
nance prohibited  any  person  without  the  con- 
sent of  the  water  board  from  tapping  or  mak- 
ing any  connection  with  a  distributing  pipe, 
which  had  been  interpreted  to  include  the 
making  of  the  excavation  by  the  board,  whose 
custom  had  been  to  furnish  men  for  that  pur- 
pose, and  the  plumber  employed  by  the  land- 
owner had  in  accordance  with  such  custom  ap- 
plied for  and  received  the  men,  who  were  to 
be  paid  by  the  city,  which  was  to  be  reim- 
bursed by  the  plumber.  Wilson  v.  Troy  (N. 
Y.)  449 

4.  What  constitutes  a  passenger  depot  or  a 
station  at  a  particular  place  is  a  question  of  fact. 
StaU  V.  Indiana  &  i.  S,  B,  Co.  (Ind.)         602 

5.  Whether  a  freight  train  obstructing  a 
highway  crossing  did  or  did  not  give  to  the 
noise,  steam,  and  smoke  of  another  passing 
train  a  character  which  they  would  not  pos- 
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sess  in  the  absence  of  the  obstruction,  so  as  to 
make  a  concurrent  cause  of  the  frightening  of 
a  team,  is  a  question  for  the  jury  where  there 
is  evidence  that  the  team  was  accustomed  to 
trains.  Selliek  v.  Lake  Share  di  M.  8.  R.  Co. 
(Mich.)  154 

6.  Whether  the  agreement  of  a  shipper 
to  furnish  a  railroad  company  certain  goods 
at  a  i^ven  price  relieves  a  discrimination  of 
rates  m  bis  ravor  of  its  objectionable  features 
is  a  question  of  fact  for  the  jury.  Louisville, 
E.  df  St.  L.  Consol.  R  Co.  v.  Wilson  (Ind.)  105 

7.  Whether  lumbermen's  tools,  second* 
hand  furniture,  and  camp  equipment,  are  in- 
cluded within  a  policy  of  insurance  on  a  stock 
of  dry  goods,  groceries,  hardware,  queen's 
ware,  hats,  caps,  boots,  shoes,  and  such  other 
articles  not  more  hazardous  as  are  usually  kept 
for  sale  in  country  stores, — is  a  Question  for 
the  jury  where  the  evidence  is  connicting  as  to 
the  character  of  the  properly.  Stede  v.  Ger- 
man Ins.  Co.  (Mich.)  85 

H.  It  is  a  question  of  fact  for  the  jury 
whether  a  earner  exercised  reasonable  care  for 
a  passenger  who  was  in  a  feeble  mental  and 
physical  condition.  Croom  V.  Chicago,  M.  is 
St.  P.  B.  Co.  (Minn.)  602 

9.  Questions  of  negligent  direction  by  the 
foreman  to  a  member  of  a  section  gan^,  as  to 
removing  a  hand  car  from  the  track  in  front 
of  an  approaching  train,  and  of  the  latter's  con- 
tributonr  negligence,  are  for  the  jury.  Sehroe- 
der  V.  Chicago  dh  A.  B.  Co.  (Mo.)  827 

10.  The  court  is  authorized  to  pronounce 
certain  conduct  negligent,  only  when  no  other 
coDstruction  may  reasonably  be  placed  upon  it 
in  the  circumstances.  Dixon  v.  Chicago  it  A^ 
B.  Co.  (Mo.)  79^ 

11.  The  defense  in  an  action  of  tort,  that 
the  act  was  done  by  way  of  a  joke,  makes  a 
question  for  the  jury  whether  or  not  the  par- 
ties had  been  perpetrating  practical  jokes  upon 
each  other  in  such  a  way  that  the  defendant  had 
a  right  to  believe  that  the  plaintiff  would  accept 
his  act  as  a  joke.  Wart  man  v.  Smndell  (K. 
J.  Err.  &App.)  44 

12.  The  court  should  define  "  temporary 
insanity,"  where  it  has  charged  under  the 
Texas  statute  that  the  ^ilt  of  a  person  who 
has  committed  a  homicide  is  to  be  tried  with- 
out reference  to  his  drunkenness,  unless  that 
produced  temporarv  insanity.  Ecers  ▼.  State 
(Tex.  Crim.  App.)"  421 

18.  The  court  cannot  properly  charge  the 
iury  that  the  statements  of  a  witness  as  to  ver- 
bal admissions  of  another  should  be  received 
with  caution,  under  a  constitutional  provision 
that  judges  "shall  not  chan^  juries  with  re- 
spect to  matters  of  fact"  Huffman  v.  liaier 
.(Cal.)  124 

14.  The  judge  presiding  at  the  trial  may 
properly  suggest  to  the  jury  possible  metboda 
of  harmonizing  seemingly  contradictory  evi- 
dence, although  counsel  do  not  allude  to  such 
explanation  and  it  might  not,  without  such 
suggestion,  have  occurred  to  them.  York  v. 
Maine  C.  B.  Co.  (Me.)  60 


Notes  and  Briefs. 
Trial;  right  to  jury  in  equity  case. 
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TROVER.  See  Action  or  Sun,  1;  Mort- 
gage, 2;  Damages,  4. 

TRUSTS.  See  also  Action  or  Suit,  6 ; 
OoMHBRCS,  5 ;  Conflict  of  Laws,  2 ; 
Courts,  2;  Municipal  Corporations, 
1. 

1.  Express  trosts  of  realty  which  are  yalid  in 
their  creation  are  made  indestructible  by  the 
New  York  Statute  of  Uses  and  Trusts,  §i:^  68, 
<i5  (4  R.  S.  8th  ed.  p.  2499),  which  declare  that 
the  beneficiary  cannot  assign  or  in  any  manner 
dispose  of  his  interest,  and  that  every  sale,  con- 
veyance, or  other  act  of  the  trustee  in  contra- 
vention of  his  trust  shall  be  absolutely  void. 
Cuthbert  V.  Chauvet  (N.  Y.)  745 

2.  A  trustee's  offer  of  Judgment  or  failure  to 
answer  in  a  suit  attacking  the  trust  is  within 
the  prohibition  of  a  statute  declaring  that  anv 
act  in  contravention  of  the  trust  shall  be  void. 

Id. 

8.  A  woman  who  purchases  land  with 
mone^  fraudulently  obtained  from  a  man  by  a 
promise  to  marry  him  and  to  hold  such  land  in 
lieu  of  her  right  to  dower  under  the  marriage 
may  be  held  to  be  a  trustee  on  her  refusal  to 
marry  him,  and  the  land  charged  with  a  lien 
for  such  money.  Edwards  v.  CulberUon  (N. 
C.)  204 

4.  Creditors  cannot  reach' the  interest  of  a 
debtor  under  a  will  creating  a  trust  for  his 
support  during  life,  providing  that  the  trustee 
shall  make  quarterly  payments  to  him  until 
his  death, — ^at  least  where  it  does  not  appear 
that  there  is  any  accumulation  of  the  income 
over  and  above  the  sum  needed  for  his  sup- 
port.   Leigh  v.  Harrison  (Miss.)  49 


Notes  and  Briufs. 
Trusts;  power  of  court'  to  dissolve. 


745 


UNBORN  CHILDREN.    See  Action  or 
Suit,  2. 

USURY. 

1.  It  is  not  usury^  to  include  in  a  promis- 
sory note  a  stipulation  for  10  per  cent  as  an 
attorneys'  fee  if  the  note  is  not  paid  when  due 
and  suit  is  brought  thereon.  Dorsey  v.  Wolff 
<I11.)  428 

2.  The  contract  of  a  member  borrowing 
money  from  a  building  and  loan  association  is 
not  within  the  usury  laws,  where  the  rate  of 
interest  to  be  paid  cannot  be  known  until  the 
maturity  of  the  shares,  and  whether  it  will  be 
greater  or  less  than  the  legal  rate  is  wholly 
contingent  on  the  prosperitv  of  the  association. 
Reeve  v.  Ladies  mdg.  Asso]  (Ark.)  129 

Notes  and  Briefs. 

Usury;  in  loans  by  building  associations; 
contract  held  usurious;  effect  of  voluntary 
payment;  contract  not  usurious;  constitution- 
aiitv  of  statutes;  necessity  of  strict  conformity 
with  statute.  129 

VENDOR   AND    PURCHASER.    See 

also  BiLiiS  AND  Notes,  6. 

1.  A  vendee  who,  after  discovering  a  de- 
fect in  the  title,  makes  an  oral  agreement  by 
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which  he  remains  in  possession  until  the  rec- 
ord title  can  be  perfected  in  his  vendor,  and 
never  offers  to  surrender  the  premises,  thereby 
waives  a  provision  requiring  the  execution  of 
a  deed  within  a  specified  time.  Kent  v.  St. 
Michael's  Church  (N.  Y.)  881 

2.  A  purchaser  of  land  who  does  not  offer 
to  perform  the  contract  on  his  part  until  sev- 
eral days  after  the  time  set  for  performance 
cannot  enforce  a  forfeiture  for  nonperformance 
on  the  part  of  the  vendor.  Kraak  v.  Fries 
(D.  C.)  142 

VERIFICATION.    See  Pleading,  2. 

VIEW.    See  Appeal  and  £rror,  11. 

VILLAGES.     See  Municipal  Corpora 

TIONS.  8. 

VOTERS  AND  ELECTIONS. 

Ballots  are  not  so  marked  as  to  be  illegal 
under  a  statute  prohibitiug  any  * 'ornaments, 
designation,  mutilation,  symbol,  or  mark  of 
any  kind  whatsoever,"  except  the  names  of 
the  candidates  and  of  the  offices  to  be  filled, 
by  the  fact  that  on  the  face  of  the  tickets  be- 
tween the  words  *'For  Electors  of  President 
and  Vice-President,"  at  the  head  of  the  ticket, 
and  the  names  of  the  electors,  are  printed  the 
words  * 'National  Republican  Ticket,"  or  on 
the  face  of  other  tickets,  at  about  the  middle, 
between  the  names  of  certain  candidates,  are 
the  words  'Free  Suffrage  Ticket."  State, 
Law,  V.  Sckxan  (Fla.)  721 

WAGERS.     See   Betting,   Notes  and 
Brirfs. 

WAGES.    See  Levy,  Notes  and  Briefs. 

WATERS.    See   also   Boundaries;   Con- 
flict op  Laws,  8;  Ice;  Wharves,  2,  3. 

1.  No  prescriptive  rights  can  be  acquired  by 
an  individual  in  public  waters.  €oneord  Wg. 
Co.  V.  Robertson  (N.  H.)  679 

2.  There  may  be  a  severance  of  an  abutter's 
private  right  of  use  and  occupation  in  a  pub- 
lic body  of  water,  from  his  adjoining  upland. 

Id. 

8.  An  abutter  has  a  common-law  right  to 
improve  and  occupy  tide  land  above  and  be- 
low low-water  mark,  where  it  ought  to  be  im- 
proved and  occupied.  Id. 
See  also  Wharves. 

4.  An  abutter's  use  of  the  bed  of  a  public 
water  is  governed  by  the  rule  of  reasonable- 
ness applied  to  the  facts  of  his  case.  Id. 

5.  The  manner  in  which,  and  the  extent  to 
which,  the  bed  of  a  public  body  of  water  can 
be  reasonably  appropriated  to  the  exclusive 
use  of  a  littoral  proprietor.  Is  in  New  Hamp. 
shire  determinable  on  a  bill  in  equity.         id 

6.  Explicit  legislative  authority  is  necessary 
to  the  alienation  to  an  individual  of  the  public 
rights  in  the  beds  of  large  ponds.  Id. 

7.  The  waters  of  a  great  pond  in  New  Hamp- 
shire cannot  be  lawfullv  diverted  to  the  dam- 
age of  one  owning  land  on  a  stream  flowing 
from  the  pond.  Id. 


910 


Wharves— Weit  and  Process. 


8.  The  title  to  land  under  the  waters  of 
small  inland  lakes  and  ponds  is  presumed  to 
belong  to  the  proprietors  of  adjoining  uplands. 
GouTernevr  v.  Idaiional  Ice  Co.  (N.  Y.)        695 

9.  So  long  as  inland  lakes  continue  capable 
of  being  put  to  any  beneficial  public  use  they 
are  public  waters;  and  the  dennition  or  test  of 
navigability  must  be  sufficiently  broad  and 
liberal  to  include  all  public  uses,  including 
boating  for  pleasure.   Lamprey  v.  State  ( Minn . ) 

670 

10.  If  a  lake  is  navigable  in  fact  its  waters 
and  bed  belong  to  the  state  in  its  sovereign 
capacity,  and  a  riparian  patentee  takes  the  fee 
only  to  the  water  line,  but  with  all  the  rights 
incident  to  riparian  ownership  on  navigable 
waters,  including  accretions  or  relictions.     Id. 

11.  A  patent  by  the  United  States  for  land 
forming  the  bed,  or  former  bed,  of  a  mean- 
dered lake,  after  all  the  lands  bordering  there- 
on have  been  disposed  of  by  patent  without 
reservation  or  restriction,  is  void  and  inopera- 
tive, as  there  is  nothing  to  convey.  Id, 

Notes  akd  Briefs. 

Waters;  riparian  rights.  670, 679 

Ownership  of  bed  of.  670,  695 

Ownership  of  bed  of  lakes  and  ponds;  small 
lakes  and  ponds;  derelict  and  accretions;  artifi- 
cial ponds.  695 

WHARVES. 

1.  One  erecting  a  structure  below  the  edge 
of  a  {)ublic  body  of  water  without  having  the 
question  of  its  reasonableness  judicially  aeter- 
mined  assumes  the  risk  of  its  being  foimd  to 
be  unreasonable  and  abated  as  a  nuisance. 
Conc&rd  Mfg.  Co.  v.  Boberteon  (N.  H.)         679 

2.  Wharves  or  channels  extending  below 
low-water  mark  may  be  made  by  the  proprietor 
of  land  adjoining  navigable  water,  to  connect 
himself  with  sucn  water,  so  long  as  he  does 
nothing  to  interfere  with  the  free  navigation  of 
the  waters.    Prior  v.  Sxoartz  (Conn.)  668 

3.  The  designation  of  land  under  navigable 
water  for  the  planting  of  and  cultivation  of 
oysters,  under  Conn.  Gen.  Stat.  §§  2848,  2349, 
does  not  destroy  the  right  of  an  adjoining 
owner  to  build  wharves  or  dig  channels  below 
low- water  mark  in  front  of  bis  land,  for  the 
purpose  of  connecting  himself  with  navigable 
water.  Id, 

WILLS.    Sec  also  Taxes,  17. 

1.  The  recognition  of  holographic  wills  by 
Wyo.  Act  1891,  providing  that  they  may  lie 
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proved  in  the  same  manner  as  other  private 
writings  are  proved,  does  not  dispense  with  the 
necessity  of  two  witnesses  in  order  to  make 
them  valid,  as  in  the  case  of  other  wills  under 
Wyo.  Rev.  Stat.  §  2287.  Neer  v.  Gowhick 
(Wyo.)  588 

2.  Real  estate  is  converted  into  personalty 
by  a  provision  of  a  will  that  the  executors  shall, 
as  soon  as  may  be  conveniently  done  after  his 
death,  sell  and  convert  into  money  all  the  real 
estate.    Hope  v.  Brewer  (N.  Y.)  458 

Notes  and  Briefs. 

Will;  holographic,  when  valid.  588 

WITNESSES.    See    also    Appeal    and 
Error,  8. 

1.  One  to  whom  a  check  is  given  merely  for 
the  purpose  of  making  a  gift  eawM  mortU  to  a 
thira  person  to  whom  he  gives  a  due- bill  of 
the  amount  is  not  incompetent,  by  reason  of 
interest,  to  testify,  in  a  controversy  between 
the  donee  and  the  donor's  administrator,  as  to 
the  validity  of  the  gift  Be  Taylor's  Estate 
(Pa.)  855 

2.  A  witness  who  has  been  impeached  by 
statements  out  of  court  is  not  incompetent  to 
prove  his  own  corroborating  statements.  Hotb$ 
V.  8taU  (Ind.)  774 

3.  Statements  by  a  witness  out  of  court  are 
admissible  to  corroborate  him,  where  he  lias 
been  impeached  by  proof  of  other  statements 
out  of  court.  Id, 

WORLD'S  FAIR.    See  Appropriatioks, 
3. 

WRIT.    See  CoraiI  Noris,  1,  Notes  a>d 
Briefs;  Hoi^iday;  Writ  akd  Process. 

WRIT  AND  PROCESS. 

1 .  In  an  action  on  a  contract  against  a  foreign 
corporation,  service,  to  be  good,  must  be  made 
on  an  agent  conducting  the  business  out  of 
which  the  contract  arose.  Winney  v.  Sandwich 
Mfg,  Co,  (Iowa)  524 

2.  A  summons  mailed  to  the  defendant  by 
another  person  on  whom  it  is  served  by  mis- 
take is  not  sufficient  to  give  Jurisdiction  under 
a  statute  requiring  personal  service,  but  declar> 
ing  in  terms  that  service  by  mail  of  notices 
and  other  papers  in  actions  shall  not  apply  to 
the  service  of  a  summons.  St.  Paul  Sat.  Sa nk 
V.  Authier  (Minn.)  498 
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